
1.0 Il' 
~ .,., 
~ 
IN 

~ ..-
Z!.. 

NATIONAL ALLIANCE AGAINST RACIST 
, ' 

ANALYSIS Of NORTH'CAROLINA COURT Of APPEALS DECISION 
DENYING APPEAL OF 'THE WIlMlNGTON 10 " 

At 8 o'clock 1n the even1ng on December,18. the Horth,Caro11na Court of 
, t < " , ., 

Appeals closed its doors on the year 1974. Only 1JIIIIIeI1ts earlier, the cO\lrt maY 
• • -" 1', " ." f • • , ~:,. ~ "", "'. .'," ' •• " , , • (, ' • • 

have closed the door on the 11ves of. the Reverend Benjamin Chavis and the 
,."..: ' , . ( .. ~., . 

WilmingtOn 10. as 1t rejected the~ppeal of the young North Carolinians. The 

appeal had been argued before the court on Aug~st 28, nearly four months earl fer. 

Usually, the Court of Appeals w111 rule 1ns'lode 01:30 daYs. 'But this tsa most 
, ' , 

unusual case. The origfnal trfal of the~l1mfngton 10 in 1972 lasted two'months, 

the second. longest trial in the history, of North Carol1na jurisprudence. :At"the 

end of that trial th.e 10 defendants were sentenced to a total of, 268 years on a 

variety of ·conspiracy· charges. By the Court of Appeals delaying If decision 
" .... - . 

until the end of its, session, it successfully blocked any further defense 

efforts fn 1974., 

The Appelate Court thereby added one more chapter-to, an already long volume 

of rac;fst repressfon whfch began four years ago, wfth theKu Klux Klan"'led milftary 

sfege of a church 1n Wflmington's Black' C011I1IIInfty. Ins1de the church were the 

Reverend, Ben Chllv1s and scores of young Wflmfngtonfans". were lIIIIetfng to organ-. - , . . . "' -, ' 

im f'l:ir equil educat10n fn the 10calschoo1s~ for four days they underwent an' .. 
a,ssaultof b,ul1ets ,and f1rebolllQs. But a ye."rlater.Reverend Chavfs and n1ne 
. '" -.' .' . ~ 

young co-workers were arrested ~n consp1racy ,and arSon chllrges for the IIOb-
, . 

caused vf01ence during the siege, of the church. 

The very fact that the, state saw f1t to,prosecu~ the victims of the,attack 
.,.,.: , . ~' . 

rather than the perpetrators 15 .in '1tself ~ c&nt1nuat1~n of the racist persecut10n 

of the. Reverend Chavi~ anI:! th~ Blacle com.m1t14'!s !If,North Caro1fna~ especially· 

Wf1iitln~n. The nature of theprosecut1o~ anditt,courts," h1gh and low. as ' 
,. . '. ...., . • ,.1 '-;' - . -,-" . . . '. ,-.: :" . 

illustrated by thi$ document. 15 so obviously prejud1cfa1.and taintid.' . 
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The court decision is 47 legal~size pages long. most of which restates the 

case of the state and ignores defense arguments. The court ruled that the de­

fendants were tried before an "impartial. patient and courteous judge and by a 

competent. unbiased jury." The judge in the case, Robert Martin, is now a ~ 

ber of the Court of Appeals which rendered the decision. The case's prosecutor, 

J~ St~ud, was appointed federal attorney in North Carolina's eastern district 

by former President Richard Nixon just before he resigned the Presidency in 

disgrace. 

Undoubtedly there is a conspiracy in this 4ase. It is not on the part of 

the defendants but against them. With this latest decision, the NOrth Carolina 

'Court of Appeals has joined the conspiracy. 

What follows are samples from the· court's decision: 

1) Sequestering and bias of the. trial jurY. During the trial. the defense 

asked that jurors be 'sequestered during voir dire examination so that they would 

not be influenced by one another's answers, es~ecially in light of pre~trial 

publicity. The motion was denied. 

The nature of the trial can be determined by the following excerpts of 

testimony: 

"Q. (District Attorney) Let me ask you this. Have you heard or read any­
thing'with regard to any of these defendants in connection with these particular 
charges? . 

A. No. not these particular charges, no. . 
Q. And as a result of anything that you have read or heard have you formed 

. any impression since you don't know anything .that has gone on and you only have 
what you. have read or heard to rely on, have you formed any impression about 
any particular or any of these .defendants? 

A. I have formed an opinion as to the character of 'one of the defendants. 
Q. You have? . 

" . A. Yes,o sir. That is as a result of what I have read. It is not the re-
sult of any other source of information. Just what I have read. 

Q. As a result of that impression you have of that particular defendant, 
do you think it would have any bearing at all in what your verdict might be in 
this case on the basis of the evidence that will be presented here? 

A. If I had a difficult time in reaching a verdict it just might possibly 
help me to in reaching ,a ,verdict, maybe, just might possibly. I am saying that 
the impression I have 1s an unfavorable one toward ·the defendant. I don't know 
the defendant personally. I have seen his picture. 

Q. You have never seen him personally? 
A. No. ' 



of persons during tha questioning of jurors. There'are many examples of this, 

e.g. "Do any oi' you know Mr. or Mrs. James J.ackson, a BHlcli: couple who lived in 

that hollse;owne'd by t,lr.s. FeneH?", or "Do any of you know Mrs. McKeithan, a Black 

woman of W1lmington who lived next door to Mike,' s grocery store?" The Court of 

Appeals comments; "We ~an see, absolutely no prejudice to defendants by the' 

1:,·R!.Iest.ion, of mentioning raca .in inquiries to jurors ••• In any event, their argu­

ment upon the point is feckless." 

" .In the appeal, the defense made 105 exceptions to the trial judge's 
II ,'\.' ~v • : 

Uenyingun"ihquiry'of thejt.lrors a,$ to possible racial prejudice. Aga1n •• t~e 

Court of Appeals held that this was "largely" a case for the judge's discretion. 

Moreover. t~e court refutes North Carolina law (State v. McAfee', 64 N.C. 339) 

dating back to 1870. First the court quotes the North Carolina Supreme Court 

decision in that ·case:, "A juror 1$ boUnd to answer on oath, any question 

touching his competency ... It is essential to the purity of trial by jury, that 

"C every juror shall be free from bias. If his mind has been poisoned by prejudice 

,of any kind. whether resulting from reason or passion, he is' unfit to sit on a 

", jury~" A, reasonable enOllgh assertion and one in keeping with the U.S. Constitu­

tion, but what does the' present~day North Carolina Court of Appeals say in 

,response? "t:c think the "reason for the rule declared by the North Carolina 

Supreme Court over 100 years agoandby the United States Supreme Court 44 years 

ago has greatly dissipated and i,s far less. compelling." Still the court grants 

that "the exercise of d,~scre'tion by the trial judge nevertheless 1s subject to . .." . 

.... ,. 

, '. '{ 

theessentianiemands of faimess.", 

It is worth quot~ng at length here to demonstrate the depth of the higher 

court's own racism. (Sin!1le-spaced quotes are from the trial transcript, double-

spaced quotes fr~~ the Cour~ of Appeals' decision): 
. ..' , " 

"Q. Now; ladies and g!!ntlemen of the jury. it so happens in this case that 
nine of ,the defondants.on trial 'are'black persons. The store that they are 
charged with Lurnill.g is, aw.ned..by}iike Poulos. a white person in Wilmington. Let 
me ask first if any of ' you present1y have any feelings of racial prejudice a­
gainst black people. This is W!)uld any of you more readily convict these persons 

. ,. 
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because they are black than you would if they were white? Do any of you feel more 
strongly about this case because the person whose store was allegedly burned was 
white? All of you feel that you could put that out of your mfnds and not let it 
influence your verdicts one way or the other in the trial of this case? One of 
the defendants ,in this action, Mrs. Shephard, is whfte,'young white lady. Does 
the fact that nine black men are charged along with one white.woman give any of 
you any feelings about any of the defendants in this case wh1c~might be adverse 
to them or against them? Do any of you harbour any feelings of racial' prejUdice 
that you are aware of whatsoever? Have any of you 'ever belonged to any clubs or 
organizations whi ch has as one, of its tenets white supremacy? .. ' 

SOL. STROUD: OBJECTION. 
THE COURT: OBJECTION SUSTAINED. 

"Obviously the question, or series of questions, was so:ralllbling and confus­

ing that a juror should not have been expected to be able to give an intelligent 

answer. Clearly the trial judge was correct in sustaining the objection. 

"The next question which defendants argue the jurors should been'pennftted 

to answer was as follows: 

"0. GOing back to Mr. Brown for a moment. I am sorry. What clubs or organ­
izatloM ,in the cO!ll1lUJ\1ty are you a melllber of, Mr. Brown? 

A. I belong to the Burgaw Lions Club, Pender County Rescue Squad, American 
Legion. member o~ the Pender County Board of Education. I belong to several 
school groups. I belong to the Pender County Industrial Development Corporation. 
I have been a member of the Buckner Country Club, member of the Baptist Church. 
I am a Mason. That is all I can think of right off. 

Q. Have you ever belonged to any club or organization that excluded black 
people among its membership? . 

SOL. STROUD: OBJECTION. 
COURT: SUSTAINED. 

"The jut"!)r had candf.dly and cooper~tively answered as to every club lind organ­

ization to which he belonged. The follow-up question, to which the objection was 

sustained, was probably impossible to answer. In any event it began to border 

upon.harassment and bore no direct relation to the juror's prejudice, or l~ck 

thereof, against persons of the Negro Nce. Defendants have filed to show an 

abuse of discretion in this ruling, and we find none. 

"The next series of questions which defendants argue the jurors should have 

been pennitted to answer was as follows: 

ItQ. Have any of you ever been victims of a damage to property •. ; Has anyone 
ever damaged your proPl!Tty that you know of? Any of your property Jjurn.edby any­
one? It happens inthh case, ladies and gentlemen, and again I am just asking 
for your hOnest answers. that the nine defendants I represent are young i1Jack men. 
The store that is alleged to have been burned was owned by a white man. Mike 
Poulos, in Wilmington. Does the race of the parties involved bother anyone? Does 
that give any of you any problems? 

SQL. STROUO: OBJECTION. 
COUR7: OVERRULED. 
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'c .: 

, "Q. ,And is anyor:e bothered by that fact? I am really ask11)g you if anyone 
feels more ,sympathetic ,to one side in the case or the other because of that fact? 
Do all of you beHeve in ratia1 equality? 

SOL. STROUD: OBJECTION. 
COURT: SUSTAWED. 

'''Q. Is there anyone on the jury who doesn't believe in racial equality? 
MR. JOHNSON: OBJECTION. 
COURT: SUSTAINED. 

"Q., Would any of you more readily convict a person charged with a crime be-
cause he is black than you ~~u1d if he was some other color? 

SOL. ~TROUD: OBJECTION. 
COURT: SUSTAINED. 

"It should be noted that part of the first question of the series. although 

somewhat rambling and co~fusing, related directly to possible prejudice against 

persons of the Negro race. The trial judge overruled the objection. The 'next 

'two questions of; the series injected an, inquiry about bel ief in racial equality. 

, 'We think this type of inquiry does not address itself to possible prejudice 

against persons of defendants' race and vias properly exclude:d." 

The court concludes that, "The trial judge in this case was considerate and 

patient with defendants and allowed them wid~ latitude in examining the prospec­

tive jurors." The court does not mention that the trial judge, Robert Martin. 

now a member of the court, \~s assigned especially to the Wilmington 10 case after 
, , 

the original trill1 was suspended whsn a jury of 10 Blilcks and two I1hites was 

chosen. Under Martin, a new jury was selected, consisting of 10 whites and two 

Blacks. 

3) Suppression of the right of discover,. Tile state's case was based pri-

'mari1yon the te$tin~ny of an informer named Allen Hall. Hall, a former mental 

patient, gave a, typewritten statement of his testimony to the prosecutors. As 

the prosecution is requil'ed to do, it ~howed this initial statement to the defense. 

However, in sllbsequentintervie~1s between the prosecutors and Hall, the original 

statement was amended with notes by the prosecutor. The amended statement was 

denied to the ~efense. Defense attorneys appealed to the trial judge, Martin. 

Martin in turn read the notes but denied the defense the right to read them. The 

Court of Appeals also reac: the notes but also denies them to the defendants. the 
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only parties in the ca!'~ ~lho by novi have not been allowed to read them. Why does 

the Appelate Court do this? A911iil, "The, trial judge .exllrcised his sound discre­

tion~" Even though the co;.:rt feels compelled to at least quote from the U.S. 

Supreme Court's ruling in Brady v. !·iolryland: "We n"w hold that the ~upress10n 

by the prosecution of evide~ce .fnvorable to an accused upon request violates due 

process where the evidence is material either to guilt or to punfshment, Irre­

spective of the good faith or b::.d faith of the prosecution." Ne~erthe'Jess, the 

North Carolina Court of Appeals opts for Judge Martin's "discretion" rather than 

for the lawrofthe land as stated by the highest court. 

4) Viol,ent ~smeanor of the chi af prosecuti on wi tness. All en !fa 11. the 

fonner mental patient, was arrested for arson in connection with the Wilmington 
, . 

siege, a.t which time he claimed that he and he alone had exchanged gunfiN with 

police on several occasions, During the pre-trial hearings when Hall beciulle con­

fused tn his testimony he turni=d violent. At one'point in the hearings he tried 

to physically attack the Rev. Chavis, agalnstwhom Hall admitted he carril!d a 

grudge. In the September trial. Hall again contradicted Mmself under crl)SS­

examination by defense attorney James Ferguson. With obvious holes in hi:; testi­

mony. Hall became agitated and once actl,taHy j'umP5d out of the witness stand and 

assaulted Ferguson. It took six deputies to subdue and remove Hall from ';he 

courtroom, and one juror was knowked d(jwn by him on his way out. Judge Milrtin's 

response was to warn attorney Ferguson that he 'would be Cited for con temp'; of 

court if he again "provoked" Hall. 

The defense moved for a mental examination of Hall, and also moved for a 

mistrial because of the witness's actions. j What follOl'IS is directly from the 

trial transcript: 

"COURT: The Court finds and concludes that the demeanor of the witness and 
the incident was precipitated in some degree by. his.l,ong cross e~alrinatiol'l, the 
rapidity of the questions. the tone 'of the examiner and that the motion for a 
mental examination of the witness. is not required and the n:otion isden1ed •.. 

MR. FERGUSOH: May we let the y·ecord show that Il'e except to each and every 
finding of fact by the (burt and to the conclusions of law. . 
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COURT: And also that the motion to strike the evidence of the witness is 
denied. 

MR. FERGUSON: I would like if I may, to state tha~ we.would like to call to 
the Court's attention that shortly after the cross examlnatlon of the witness had 
begun and during recess of the Court we called to the Court's attention the fact 
that the witness was .mouthing obscenities to me from the witness stand. 

COURT: And also I believe that I made the remark, I asked you was it audi-

ble and you said there was no audible sound. 

MR. FERGUSON: That is correct. 

COURT: The IOOtion for mistrial is denied." 

As remarkable as Judge Martin's ruling was, the Court of Appeals upheld 

him, predictably enough by now: "In our opinion the trial judge exercised his 

sound judicial discretion in denying the motions." 

11le rest of the Court of Appeals' 47-page denial· of the defense appeal is 

simply IOOreof the same, ad nauseum. The defense argues that the trial judge 

showed prejudicial error in refusing to allow the point to be brought out that 

the prosecqtion witnesses, ,the informers Allen Hall and Jerome Mitchell, were 

being housed during the trial at a local beach resort at state expense. 11le 

Appelate Court of course up~olds the judge. The defense argued that the judge 

erred in permitting the state to offer supprise witnesses whose names hadn't been 

furnished to the defense. The Court of Appeals again rules that this is a matter 

of the Judge's discretion and "no abuse of discretion appear." At one point in 

the appeal, the defense listed 2,685 exeeptions to Judge Martin's "admitting into 

evidence ••• testimony ••• which was irrelevant, immaterial, incompetent,remote, 

prejudicial and inflammatory." Even the Court of Appeals is obliged to state that, . . 
"In' our opinion some of the rulings constituted error," but rules in spite of 

this admission that, "In our opinion the errors in the admission of State's evi­

dence were non-prejudicial beyond a reasonable doubt." 

The Court of Appeals concludes its d.ecision to deny the appeal with these 

words: "In our view defendants had a fair trial before an impartial, patient and 

courteous judge and by a competent, unbiased jury. They have been accorded every 
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reasonable request. The State's evidence was clear.. and overwhelmingly tended t" 

show the guilt of each defendant of the offenses with which he was charged. In 

the trial we find no prejudicial error. No error." 

The vulgarity of the court's decision should surprise no one familiar with 

"justice" in North Carolina, a state which is being turned into a laboratory for 

repression. The next step for the defense is the North Carolina Supreme Court. 

There is no reason to believe that court will rule'any differently. such is its 

composition. Clearly the only way the Wilmington 10 will receive justice is if 

large numbers of people are organized to intervene in the process of "justice." 

Pressure should be brought to bear on North carolina's new Attorn~ General, 

Rufus Edmisten, who served as Senator ~am Ervin,Jr.'s main aide in the watergate 

hearings. Edmisten should be asked to join with the defense in overturning the 

court's decision and freeing Ben Chavis and the Wilmington 10. 

local Wilmington 10 defense committees must be organized to mobilize the 

maximum pressure in this ~ase. Please order in bulk from the national office, 

150 Fifth Avenue. Room 804. New York, New York. 10011. 




