
I FOR O F F I C I A L  USE ONLY 

I (The hea r ing  recorxcneC a t  1 4 1 4  h o u r s ,  11 December 
1 9 6 9 . )  

10: Th i s  hea r ing  w i l l  come t o  o r d e r .  

RCDR: The fol lowing named persons  a r e  p r e s e n t :  LTG 
PEERS, MR WEST, MR MnCCRATE, MR I i A L S H ,  COL MILLER, COL WILSON, 
COL FRANKLIN, and MAS LYNN. 

S i r ,  t h e  h e a r i n g  r e c a l l s  Colonel Oran K .  HENDERSON. 

Colonel  HENDERSON, s i r ,  you are reminded t h a t  you 
remain under o a t h  b e f o r e  t h i s  board .  

A. Do you want t o  ask m e  q u e s t i o n s  o r  could  I make a 
couple  of comments on my test imony before-- 

10: ( I n t e r p o s i n g )  Not a t  t h i s  t i m e .  

A. A l l  r i g h t ,  s i r .  

10: Colonel HENDERSON, I would f i r s t  l i k e  t o  r e r e a d  
t o  you t h e  purpose of t h i s  i n v e s t i g a t i o n .  

S e c r e t a r y  of t h e  Army and t h e  Chief of S t a f f ,  Uni ted S t a t e s  
Army, f o r  t h e  purpose of de te rmining  f a c t s  and making recom- 
mendations concerning two matters :  
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T h i s  i n v e s t i g a t i o n  i s  d i r e c t e d  j o i n t l y  by t h e  

(1) t h e  adequacy of p r i o r  i nves t iga t ions  
and i n q u i r i e s  i n t o ,  and t h e  subsequent  reviews and 
r e p o r t s  w i t h i n  t h e  cha in  o f  command, of what i s  now commonly 
r e f e r r e d  t o  a s  t h e  My L a i  ( 4 )  i n c i d e n t  of 1 6  March 1 9 6 8 ,  and 

( 2 )  t h e  p o s s i b l e  suppres s ion  or  w i t h h o l d i n g  
of information by any person who had a du ty  t o  r e p o r t  and t o  
f u r n i s h  in fo rma t ion  concerning t h i s  My L a i  ( 4 )  i n c i d e n t .  

Do you have any q u e s t i o n s  concern ing  t h e s e  two 
purposes  of t h i s  i n v e s t i g a t i o n ?  

A. N o ,  sir.  

Q. We have heard  your tes t imony.  S ince  t h a t  t i m e  w e  
have h e a r d  t h e  tes t imony of several o t h e r  w i t n e s s e s .  Your 
tes t imony i s  a t  c o n s i d e r a b l e  variance w i t h  o t h e r  evidence i n  
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(The hearing reCODVCnE'C: at 1414 hours, 11 December 
1969 . ) 

10: This hearing will come to order. 

RCDR: The following named persons are present: LTG 
PEERS, MR WEST, MR MACCRATE, MR WALSH, COL MILLER, COL WILSON, 
COL FRANKLIN, and ~mJ LYNN. 

Sir, the hearing recalls Colonel Oran K. HENDERSON. 

Colonel HENDEESON, sir, you are reminded that you 
remain under oath before this board. 

A. Do you want to ask me questions or could I make a 
couple of comments on my testimony before--

10: (Interposing) Not at this time. 

A. All right, sir. 

10: Colonel HENDEESON, I would first like to reread 
to you the purpose of this investigation. 

This investigation is directed jointly by the 
Secretary of the Army and the Chief of Staff, United States 
Army, for the purpose of determining facts and making recom­
mendations concerning two matters: 

(1) the adequacy of prior investigations 
and inquiries into, and the subsequent reviews and 
reports within the chain of command, of what is now commonly 
referred to as the My Lai (4) incident of 16 March 1968, and 

(2) the possible suppression or withholding 
of information by any person who had a duty to report and to 
furnish information concerning this My Lai (4) incident. 

Do you have any questions concerning these two 
purposes of this investigation? 

A. No, sir. 

Q. We have heard your testimony. Since that time we 
have heard the testimony of several other witnesses. Your 
testimony is at considerable variance with other evidence in 
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s e v e r a l  s i g n i f i c a n t  r e s p e c t s .  ‘ P h i s  could  be caused by lapse 
i n  memory on your p a r t  o r  on t he  p a r t  of o t h e r s .  I t  could 
be because you d i d  no t  r e l a t o  a l l  t h e  fact:; t h a t  wcrc: known 
t o  you u;?on :.ihich you wcrc c!ucl;ti.oncd, o r  maybe because you 
p o s s i b l y  f a l s i f i e d  somc of your tes t imony.  

P r i o r  t o  t h e  time you t c s t i f i e d ,  you were informed 
t h a t  as b r igade  commandcr you were one of the s e n i o r  o f f i c e r s  
i n  t h e  cha in  of command and t h a t  t h i s  i n q u i r y  m i g h t  disclose 
f a c t s  tendinq  t o  e s t a b l i s h  t h a t  you had f a i l e d  t o  comply wi th  
a p p l i c a b l e  r e g u l a t i o n s  concerning t h e  i n v e s t i g a t i o n  and 
r e p o r t i n g  of war cr imes o r  t h a t  you may have been d e r e l i c t  
i n  the performance of your  d u t i e s .  Consequent ly ,  you were 
advised  t h a t  you had a r i g h t  t o  remain s i l e n t  and any th ing  . 
t h a t  you said could  be used a g a i n s t  you i n  a c r i m i n a l  t r i a l .  
You were a l s o  a d v i s e d  t h a t  you had a r i g h t  t o  c o u n s e l ,  t o  
c o n s u l t  w i t h  c o u n s e l ,  and t o  have counse l  r e p r e s e n t  you and be 
w i t h  you du r ing  your  i n t e r r o g a t i o n .  T h e r e a f t e r  you elected t o  
t e s t i f y  wi thou t  c o u n s e l .  There i s  now some ev idence  t e n d i n g  
t o  r a i s e  t h e  s u s p i c i o n  t h a t  d u r i n g  and a f t e r  t h e  My L a i  ( 4 )  
i n c i d e n t ,  you w e r e  n e g l i g e n t  o r  d e r e l i c t ,  o r  even i n  d i r e c t  
v i o l a t i o n  i n  complying wi th  o r d e r s  and d i r e c t i v e s  p e r t a i n i n g  
t o  t h e  r e p o r t i n g  and i n v e s t i g a t i o n  of a l l e g e d  mis t r ea tmen t  
o r  wounding o r  k i l l i n g  of c i v i l i a n s ,  t h a t  i s  t o  s a y ,  w a r  
c r imes ,  and t h a t  you may e i t h e r  have suppres sed  o r  con t r ibu -  
t e d  t o  t h e  s u p p r e s s i o n  of i n fo rma t ion  p e r t a i n i n g  t o  t h e  
p o s s i b l e  unlawful  k i l l i n g  of c i v i l i a n s  a t  My L a i  ( 4 )  on 
1 6  March 1 9 6 8 .  

Such acts would be i n  v i o l a t i o n  of o r d e r s  and 
r e g u l a t i o n s  and would c o n s t i t u t e  d e r e l i c t i o n  of  d u t y .  
i s  some evidence  which i n d i c a t e s  t h a t  your  p r i o r  t e s t imony  
b e f o r e  t h i s  i n v e s t i g a t i o n  may have been incomple te  i n  p a r t  
o r  i n  p a r t  i n t e n t i o n a l l y  f a l s e .  

i n t e n d  t o  reca l l  you a s  a w i t n e s s ,  b u t  f i r s t  I wish t o  g i v e  
you s u f f i c i e n t  t i m e  t o  t h i n k  t h i s  ove r  and see i f  you wish 
t o  seek  q u a l i f i e d  l e g a l  c o u n s e l ,  and dec ide  i f  you are 
w i l l i n g  t o  g i v e  f u r t h e r  tes t imony.  

There 

I a m  c a l l i n g  t h i s  t o  your  a t t e n t i o n  because I 

Colonel  MILLER, do you have any th ing  f u r t h e r  i n  
a d d i t i o n ?  

COL MILLER: Yes, s ir .  
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s everal s iqni fi cant respect s . This could be caused by lapse 
in memory o n your part or o n the par t of others: It cou ld 
be because you did not relate all tIle facts that wer e known 
to you u?on '.-Ihich you were ques tioned , o r maybe because you 
possib l y fals i fied some of you r t es timony. 

Prior to the time you t estified, you were informed 
tha t as bri gade c ommande r you \-Ie r e on e of the senior officers 
in the chain of command and that thi s i nquiry might di s close 
facts tendinq to establi sh that you had fai l e d to comp ly with 
appl icable regulations concern ing the investigation and 
r eporting of war crimes or that you may have been de relict 
in the pe r formance of your duties. Consequently , you we re 
advised that you had a right to r emai n si lent and anything 
that you said could be used against y ou in a crimi nal trial. 
You ,ve r e a l so advised t hat you had a ri ght to counse l, to 
consult with counsel , and to h ave counse l repres e nt you and be 
with you during your interrogation. Th e r e after you e l ected to 
testify without counsel. There is now some evidence tending 
to rai se the s uspicion t hat duri ng and after the My Lai (4) 
incident , you were negli ge nt or derelict , or even in direct 
violation in comp l ying ,vi th orde rs and di r e ctive s pertaining 
to t h e reporting and investigation of alleged mistre atment 
or wounding or ki lling of civilians, that is to say , war 
crimes , and that you may ei th e r have suppressed or contribu­
t ed to the suppress ion of information pertaining to the 
poss ible un l awf ul killing of civilians at My Lai (4) on 
16 Harch 1968 . 

Such acts would b e in violation of orders and 
r e gulations and would constitute de r e liction of duty . There 
i s some evidence which indicates that your prior t e stimony 
before this inve stigation may have been incomplete in part 
or in part inte ntionally fa lse. 

I am calling thi s to your at t e ntion because I 
intend to recal l you as a wi tness , but first I wish to give 
you sufficient time to think this over and see if you wish 
t o seek qualified legal co unsel, and decide if you are 
willing to give furthe r testimony. 

Colonel MILLER, do you have anything further in 
addition? 

COL MILLER: Yes , sir. 
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wish t o  
r i g h t s .  

I informed you of  t h e s e  m a t t e r s  t h e  o t h e r  day. I 
3 s o  aga in  t o  make s u r e  you a r e  f u l l y  aware o f  your 

1 

YOU s t i l l  have,  of  c o u r s e ,  t h e  r i g h t  t o  remain . ,; s i l e n t ,  and mY s ta t emen t  Y O U  make could  be used a g a i n s t  ,! 

i n  ev idence  i n  a c r i m i n a l  t r i a l .  
s u l t  w i t h  c o u n s e l ,  t h a t  i s  a q u a l i f i e d  lawyer ,  and t o  have 

f u r t h e r .  You may r e t a i n  counse l  a t  your own expense o r  a 
m i l i t a r y  lawyer w i l l  be appoin ted  f o r  you. I f  you have a 

w i l l  be  appo in ted .  
Even if you do dec ide  t o  con t inue  now w i t h o u t  having  counse l  
p r e s e n t ,  you may, of c o u r s e ,  s t o p  answering q u e s t i o n s  a t  any 
t i m e ,  and you may r e q u e s t  counse l  a t  any t i m e  i f  you elect  
t o  answer q u e s t i o n s  a t  such t ime as t hey  may be p u t  t o  you,  
and i f  you do n o t  have counse l .  D o  you unde r s t and  a l l  t h e s e  
r i g h t s ?  

A.  I d o .  

COL MILLER: Mould you l i k e  me  t o  go i n t o  them f u r t h e r ?  

A. I t ' s  n o t  necessa ry .  

YOU have t h e  r i g h t  t o  con- 

such counse l  p r e s e n t  wi th  you h e r e  i f  you e lec t  t o  t e s t i f y  

p a r t i c u l a r  counse l  you would l i k e ,  i f  he i s  a v a i l a b l e  he :, 

Y 

',: 

Otherwise,  o t h e r  counse l  w i l l  be  appoin ted .  ' 

4 

42 COL MILLER: DO you d e s i r e  counse l?  
CFI 
a A. I do n o t  d e s i r e  counse l .  

10: I d o n ' t  want you t o  make t h i s  d e c i s i o n  r i g h t  now. 
I i n d i c a t e d  I ' m  going t o  g i v e  you t i m e  t o  t h i n k  t h i s  one 
over b e f o r e  you make a d e c i s i o n  a s  t o  whether  you want  coun- 
se l  or  n o t .  Th i s  i s  n o t  a m a t t e r  of something t h a t  can be a 
snap  judgment. 
heavy c o n s i d e r a t i o n .  I t ' s  n o t  my i n t e n t  t h a t  w e  g e t  i n t o  it 
any f u r t h e r  a t  t h i s  p a r t i c u l a r  t i m e .  When w e  are ready  t o  
c a l l  you back f o r  f u r t h e r  q u e s t i o n i n g ,  w e  w i l l  n o t i f y  you. 
A t  t h e  p r e s e n t  t i m e  w e  a r e  con templa t ing  tomorrow a f t e r n o o n ,  
b u t  I can g ive  you no a b s o l u t e  a s su rance .  

A. Very w e l l ,  s i r .  

I0 : DO you have any th ing  f u r t h e r ?  

COL MILLER: N O ,  s i r .  

I would s u g g e s t  and a d v i s e  t h a t  you g i v e  it 
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I informed you of these matters the other day. r 
wish to do so again to make sure you are fully aware of your 
rights. 

You still have, of course, the right to remain 
silent, and any statement you make could be used against you 
in evidence in a criminal trial. You have the right to con­
sult with counsel, that is a qualified lawyer, and to have 
such counsel present with you here if you elect to testify 
further. You may retain counsel at your own expense or a 
military lawyer will be appointed for you. If you have a 
particular counsel you would like, if he is available he 
will be appointed. Otherwise, other counsel will be appointed. 
Even if you do decide to continue now without having counsel 
present, you may, of course, stop answering questions at any 
time, and you may request counsel at any time if you elect 
to answer questions at such time as they may be put to you, 
and if you do not have counsel. Do you understand all these 
rights? 

A. I GO. 

COL MILLER: vlould you like me to go into them further? 

A. It's not necessary. 

COL MILLER: Do you desire counsel? 

A. I do not desire counsel. 

10: I don't want you to make this decision right now. 
I indicated I'm going to give you time to think this one 
over before you make a decision as to whether you want coun­
sel or not. This is not a matter of something that can be a 
snap judgment. I would suggest and advise that you g~ve i~ 
heavy consideration. It's not my intent that we get ~nto ~t 
any further at this particular time. When we are ready to 
call you back for further questioning, we will notify you. 
At the present time we are contemplating tomorrow afternoon, 
but I can give you no absolute assurance. 

A. Very well, sir. 

10: Do you have anything further? 

COL MILLER: No, sir. 
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A .  Could I ask one  q u e s t i o n ,  r e g a r d i n g  t h e  l e t t e r s  
I r e c e i v e d  from t h e  t r i a l  c o u n s e l  a t  F o r t  Benning  r e q a r d i n g  
thc s u b m i s s i o n  of d i s c u s s i o n s ?  I u n d e r s t a n d  t h i s  would  be 
r e s o l v e d  and I c o u l d  no t - -  

COL MILLER: ( I n t e r p o s i n g )  T h i s  i s  a q u a s i - j u d i c i a l  t y p e  proceeding 
which  w e  d e t e r m i n e  t o  be w i t h i n  t h e  l i m i t s  of t h e  o r d e r .  

10: The h e a r i n g  w i l l  b e  r e c e s s e d .  

(The h e a r i n g  r e c e s s e d  a t  1 4 2 1  h o u r s ,  11 December 
1 9 6 9 . )  
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A. Could I ask one question, regarding the letters 
I received from the trial counsel at Fort Benning regarding 
the submission of discussions? I understand this would be 
resolved and I could not--

COL MILLER: (Interposing) This is a quasi-judicial type proceeding 
which we determine to be within the limits of the order. 

10: The hearing will be recessed. 

(The hearing recessed at 1421 hours, 11 December 
1969 . ) 
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