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an operation i n  v io l a t ion  of the  laws of war’, suppression 
of information, conspiracy t o  suppress information, m i s -  
p r i s ion  of f e lon ie s ,  accessory a f t e r  t h e  f a c t  of c e r t a i n  
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DUTY ASSIGNMENT ON 16 MARCH 19682 

Fa i lu re  t o  obey general  regula t ions ,  

W i l l i a m  R. MACDONALD, CPT, JAGC,  dobert  T .  ALLEN, 

82 ,  Task Force Barker. 

A f t e r  having been warned of the of fenses  of which he 
was suspected, t h e  witness chose t o  answer no quest ions 
and made no statement.  
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WITNESS SUSPECTED OF: Fail1.U.'e to obey general regulations, 
dereliction of duty, participation in tne pl:anninq of 
an operation in violation of the laws of war', suppression 
of information, conepiracy'to supprese information, mis­
prision of felonies, accessory after the fact of certain 
felonies and violations of the laws .. of, war, murder, 
maiming, and aggravated assault with intent to inflict 
grievous bodily harm. 

COUNSEL: William.R. MACDONALD, CPT, 
lLT, QMC, selected military counsel, 
Carson, Colorado. 
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JAGC, Robert T. ALLEN, 
stationed at Fort 

DUTY ASSIGNMENT ON 16 MARCH196S1 S2, Taek Force Barker. 

After having been warned of the offenses of which he 
was suspected, the witness ohose to answer no questions 
and made no statement. 

(KOTOUC) 1 SU1'I APP T-SA 

FOR OFFICIAL VI.OlLY 
" 

(' 
ct: 



. 

Febr 

I0 : 

RCDR: The fo l lowing  pe r sons  are present:  LTG PEERS, 

, .  

MR WEST, MR MACCRATE, MR WF+SII, COL MILLER, c p ~  FRANKLIN, 
COL ARMSTRONG LTC BAUER, and 14AJ LYNN. 

S i r ,  t h e  h e a r i n g  recalls Capta in  Eugene M. KOTOUC. 

T KOTOUC was r e c a l l e d  as w i t n e s s ,  re.minded 
t h a t  he w a s  under o a t h ,  and he  t e s t i f i e d  as follows:) 

A r e  you ' r ep resen ted  by counse l?  
. .  

A. .I am. 

RCDR: Would counse l  p l e a s e  s ta te  t h e i r  name, r a n k ,  
S o c i a l  S J c u r i t y  nunher ,  o r g a n i z a t i o n ,  and s t a t i o n ?  

CPT MACDONALD: Y e s ,  s ir .  I am c a p t a i n  W i i l i a m  R. MACDONALD, 
Judge Advocate General  Corps,  216-40-9397. I a m  present ly  
s t a t i o n e d  a t  Headquar te rs  and Headquarters  
Army G a r r i s o n ,  F o r t  Carson, Colorado., . ,  - :  

. .  LT ALLEN: Lieutenan. t  Robert  T .  ALLEN; F i r s t  L i e u t e n a n t ,  
S o c i a l  S e c u r i t y  number 421-60-0334, member o f  43d General 
Support  Group, F o r t  Carson,  Colorado. 

I0 : Capta in  KOTOUC, s i n c e  you l a s t  appeared  b e f o r e  
t h i s  i n q u i r y  i n  e a r l y  December, w e .  have had an o p p o r t u n i t y  
t o  i n t e r r o g a t e  a l a r g e  number of w i t n e s s e s .  A t  t h e  p r e s e n t  
t i m e ,  from t h e  s t a r t  o f  tine i n v e s t i g a t i o n  up t o  t h e  moment, 
it w i l l  b e  i n  t h e  neighborhood of  about  350. I n  a d d i t i o n ,  w e  
have c o l l e c t e d  a l a r g e  number of documents p e r t a i n i n g  t o  t h e  
o p e r a t i o n  of Task Force Barke r ,  p e r t a i n i n g  t o  t h e  repor t ing  
and i n v e s t i g a t i o n  o f  t h e  i n c i d e n t , .  and o t h e r  r e l a t e d  
documents. We've a l s o  been  t o  South Vie tnam and have  been 
on t h e  ground i n  t h e  srea which is commonly r e f e r r e d  t o  as 
My L a i  ( 4 )  , and have p e r s o n a l l y  walked through the v i l lage ,  
and had an o p p o r t u n i t y  t o  see t h e  s i t e  o f  t h e  operat ion by 
c/1/20 f i rs t  hand. While w e  were i n  South Vie tnam,  w e  a lso 
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RCDR: The £Qllowing persons are present: LTG PEERS, 
r~R WEST, MR MACCRATE, MR WlI.LSH, COL MILLER, COL, FRANKLIN, 
COL ARMSTRONG, LTC BAUER, and HAJ LYNN. 

Sir, the hearing recalls Captain Eugene M. KOTOUC. 

(CPT KOTOUC was recalled as witness, re,minded 
that he was under oath, and he testified as follows:) 

Are you represented by counsel? 

A. .1 am. 

RCDR: Would counsel please state their name, rank, 
Social S-,curity nUJl'ber, organization, and station? 

CPT MACDONALD: Yes, sir. I am Captain William R. MACDONALD, 
Judge Advocate General Corps, I am presently 
stationed at Headquarters and Headquarters Company, U.S. 
Army Garrison, Fort Carson, Colorado., 

LT ALLEN: Lieu·tenant Robert T. ALLEN, First Lieutenant, 
Social Security number , member of 43d General 
support Group, Fort Carson, Colorado. 

10: Captain KOTOUC, since you last appeared before 
this inquiry in early DeceruJcr, we. have had an opportunity 
to interrogate a large number of witnesses. At the present 
time, from the start of the investigation up to the moment, 
it will be in the neighborhood of about 350. In addition, we 
have collected a large nuniller of documents pertaining to the 
operation of Task Force Barker, pertaining to the reporting 
and investigation of the incident, and other related 
documents. We've also been to South Vietnam and have been 
on the ground in the area which is commonly referred to as 
My Lai (4), and have personally walked through the village, 
and had an opportunity to see the site of the operation by 
C/l/20 first hand. While we were in South Vietnam, we also 
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w e  do have a much b e t t e r  p i c t u r e  of what t r a n s p i r e d  i n  South 
Vietnam, i n  Son My V i l l a g e  area,  i n  t h e  t i m e  frame of 16-17 
March 1 9 6 8 .  Our purpose here is  t o  c a l l  you back ,  having  
t h i s  i n fo rma t ion  t o  f i l l  i n  some of  t h e  gaps ,  and t o  ask you 
some q u e s t i o n s  concern ing  some of t h e  p r e v i o u s  t e s t imony .  

A. Y e s ,  s i r .  

Q .  Do you have any q u e s t i o n s  a t  t h i s  t i m e ?  I'll add 
one t h i n g  t h a t  I might s ay .  I d o n ' t  know whether you 've  m e t  
a l l  the people  a t  t h i s  t a b l e  o r  n o t .  Have you m e t  M r .  MACCRPT 

A. Yes, s i r .  

M r .  \JALSH, Mr. WEST, Colonel  FRANKLIN, Colonel  
MILLER, you 've  m e t  a l l  of t h e s e  i n d i v i d u a l s .  W e  a l s o  have 
Colonel  BAUER here. All of the peop le  i n  mili tary.  uniform 
are i n  t h e  same c a t e g o r y ,  having  been d e s i g n a t e d  as 
a s s i s t a n t s  by General  b7ESTMORELAiiD, t h e  C h i e f  of S t a f f  o f  t h e  

and p rov ides  you i n s t r u c t i o n s ,  do you have any q u e s t i o n s  you 'd  
l i k e  t o  ask a t  t h i s  t i m e ?  

A. N o ,  s i r . '  I ' d  l i k e  t o  be pardoned ,  I have a 
t e r r ib l e  c o l d ,  and I c a n ' t  hear a t h i n g .  

COL MILLER: 
time h e a r i n g  today .  If a t  any t i m e  you d o n ' t  hear m e ,  
please l e t  m e  know and I ' l l  speak up. 
t e s t i f i e d  a t  t h i s  i n v e s t i g a t i o n  on 6 December of l a s t  y e a r ,  
you were accompanied by Lieutenan . t  ALLEN as y o u r  counse l .  

A. Yes, s i r .  

YOU now have a l so  Cap ta in  MACDONALD. c a p t a i n ,  
you are a lawyer admi t t ed  t o  p r a c t i c e  l a w  i n  t h e  s ta te  Of 
Colorado? 

-22 
5: United S t a t e s  Army. aefore Colonel  MILLER a d d r e s s e s  you 
c3 

...> 

C a p t a i n ,  I ' m  aware t h a t  you are hav ing  a ha rd  

When you appeared and 

. 

; 
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tallCtoquite' a large group of 
,of, approxima~elylt:'30 (,: including several 

,who worked '~n ~l,9;~,~";t»~Rnnection with Task 
People of , Son" Tl.l1lJ~"dJ:,s,,1c:rict, personnel Quang' 

"dIt'a~UV.1. .. <.,;e, 2d ARVNDivision "apd"ise,veral other Vietnamese 
n ree of the interpreteisHri'Cluding your own, 

Serge! HIEN, also Sergeant MINH, and! Sergean t PHU. So, 
we do have a much better picture of what transpired in South 
Vietnam, in Son Hy Village area, in the time frame of 16-17 
March 1968. Our purpose here is to call you back, having 
this information to fill in some of the gaps, and to ask you' 
some questions concerning some of the previous testimony. 

A. Yes, sir. 

Q. Do you have 
one thing that I might 
all the people at this 

A. Yes, sir. 

any questions 
say. I don't 
table or not. 

at this time? I'll add 
know whether you've met 

Ha ve you me t Mr. MACCRl'.TE?' 

Q. Hr. WALSH, I1r. WEST, Colonel FRANKLIN, Colonel 
MILLER, you've met all of these individuals. We also have 
Colonel BAUER here. All of the people in military uniform 
are in the same category, having been designated as 
assistants by General I'IESTMORELAl'l!D, the Chief of Staff of the 
United States Army. Before Colonel l'IILLER addresses you 
and provides you instructions, do you have any questions you'd 
like to ask at this time? 

A. No, sir. I'd like to be pardoned, I have a 
terrible cold, and I can't hear a thing. 

COL MILLER: Captain, I'm aware that you are having a hard 
time hearing today. If at any time you don't hear me, 
please let me know and I'll speak up. When you appeared and 
testified at this investigation on 6 December of last year, 
you were accompanied by Lieutenant ALLEN as your counsel. 

A. Yes, sir. 

Q. You now have also Captain MACDONALD. Captain, 
you are a lawyer admitted to practice law in the state of 
Colorado? 
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as your  c o u i s e l ? ,  

I am,  sir.  

arance', you were a l s o  informed 
t h a t  you were ' n o t  s u s p e c t e d  o f  any o f f e n s e  subject t o  
#is i n v e s t i g a t i o n .  

Genera l  PEERS j u s t  t o l d  you t h a t  w e  have now 
t a l k e d  t5 many , a d d i t i o n a l  w i t n e s s e s  and examined many 
documents. All of t h i s  material h a s  now been cons idered .  
A s  a r e s u l t  o f  t h e  in fo rma t ion  now a v a i l a b l e ,  I he reby  
inform you t h a t  you are now s u s p e c t e d  o f  hav ing  committed 
s e v e r a l  o f f e n s e s  w h i c h  are i n  v i o l a t i o n  of t h e  Uniform 
Code .,of ; . i l i t a r y  J u s t i c e .  These s u s p e c t e d  o f f e n s e s  relate 
t o  t h e  Task Force B a r k e r  o p e r a t i o n s ,  i n c l u d i n g  the so-called 
M v  La i  irc::.?cnt, of  arch 1 9 6 8 .  W e  r e a l i z e  that t h i s  i s  a 
rrisnomer, b u t  I t h i n k  you do unde r s t and  t h e  t i m e  t o  which 
1 a m  r e f e r r i n g .  Do you? 

A. I unders tand .  

Task Force B a r k e r ' s  o p e r a t i o n s  in t h e  My L a i  area .r Q. 
on t h e  1 6 t h  of March, and t h e s e  s u s p e c t e d  o f f e n s e s ,  relate t o  
t h a t  t i m e  p e r i o d  and immediately a f t e r w a r d .  Some o f  them 
arc d i r e c t l y  r e l e v a n t  t o  t h e  s u b j e c t  of  t h i s  i n v e s t i q a t i o n .  
I s h a l l ,  i n  j u s t  a moment, a d v i s e  you o f  t h o s e  t h i n g s  of 
which you are s u s p e c t e d  and a l s o  inform you conce rn ing  your  
t e s t i m o n i a l  r i g h t s  and your  r i g h t s  t o  c o u n s e l ,  t o  
r e p r e s e n t a t i o n  h e r e .  You are s u s p e c t e d  o f :  

(1) F a i l u r e  t o  obey a l a w f u l  g e n e r a l  r e g u l a t i o n  
concern ing  t h e  r e p o r t i n g  and i n v e s t i g a t i o n  of  a l l e g e d ,  o r  
s u s p e c t e d  w a r  crimes. 

w i t h  t h e  Task Force  Barker  o p e r a t i o n  o f  approximate ly  16-18 
March 1968, and your  a c t i o n s  related t h e r e t o ,  before, d u r i n g ,  
and a f t e r  t h a t  o p e r a t i o n .  

( 2 )  Dereliction of y o u r  d u t i e s  i n  connec t ion  

I 
A. What w a s  t h e  c h a r g e ,  s i r ?  

CPT 

Q.Areyo: ~~ti~fied :with ti1~k~" f~C) irdivid~als 
as your counsel?, 

" 1 ,oJ 

CPT KOTOUC'i' I am, sir. 

Q. At'your prior appearance, you were also informed 
that you were not suspected of any offense subject to 
this investigation. 

General PEERS just told you that we have now 
talked t:5 many additional witnesses and examined many 
documents. ,All of this material has now been considered. 
As a result of the information now available, I hereby 
inform you that you are now suspected of having committed 
several offenses which are in violation of the Uniform 
Codeef ; ,i Ii tary Jus tice. These suspected offenses relate 
to the Task Force Barker operations, including the so-called 
Mv Lai irc'-'cnt, of March 1968. We realize that this is a 
rrlsnorner, but I think you do understand the time to which 
I am referring. Do you? 

A. I unders tand. 

Q. Task Force Barker's operations in the My Lai area 
on the 16th of March, and these suspected offenses, relate to 
that time period and immediately afterward. Some of them 
are directly relevant to the subject of this investigation. 
I shall, in just a moment, advise you of those things of 
which you are suspected and also inform you concerning your 
testimonial rights and your rights to counsel, to 
representation here. You are suspected of: 

, . 
(1) ,Failure to obey a lawful general regulation 

concerning the reporting and investigation of alleged, or 
suspected war crimes. 

(2) Dereliction of your duties in connection 
with the TaskForce Barker operation of approximately 16-18 
March 1968, and your actions related thereto, before, during, 
and after that operation. 

A. Wha-t was the charge, sir? 
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our  du ty  p e r t a i n i n g  t o  t h a t  
a r a t i o n ,  e x e c u t i o n ,  and af ter  the 

' 

he t i m e .  A lesse 

. among o t h e r  t h i n g s ,  i n c l u d e s  t h e  i n t e n t i o n a l  i n f l i c t i o n  of;  

unlawful  and s y s t e m a t i c  d e s t r u c t i o n  of p r i v a t e  and public 
p r o p e r t y ,  and t h e  k i l l i n g  of c i v i l i a n s ,  i n  v i o l a t i o n  of 
the l a w s  of war, i n c l u d i n g  the Geneva Convent ions o f  1 9 4 9 .  
The acts o f . w h i c h  you are s u s p e c t e d ,  i f  es tabl ished,  would 
c o n s t i t u t e  v i o l a t i o n s  of  t h e  laws of w a r ,  and also of the 
Uniform Code o f  M i l i t a r y  J u s t i c e .  

You are also suspec ted  of  t h e  s u p p r e s s i o n ,  and 
' c o n s p i r a c y  t o  s u p p r e s s ,  i n fo rma t ion  conce rn ing  t h e  i n v e s t i g a -  
t i o n  of acts which may have been committed by Task Force 
Barker t r o o p s  duiriny t h i s  o p e r a t i o n  i n t o  t h e  My L a i  area 
of 16-18 March 1 9 6 8 .  Some of  these acts which may have 
been committed by members of t h e  t a s k  force i n c l u d e  b u t  

37 t h e y  a r e  n o t  l i m i t e d  t o :  unlawful  k i l l i n g  o r  murder o f  
3'; c i v i l i a n s  , aggrava ted  a s s a u l t  , r a p e ,  a r s o n ,  and ,  un lawfu l  

d e s t r u c t i o n  of p r o p e r t y .  Those acts ,  i f  committed,  may 
be v i o l a t i o n s  of  t h e  laws o f  w a r ,  and a l s o  g r a v e ,  breaches 
under t h e  terms o f  t h e  Geneva Conventions of 1 9 4 9 ,  and 
a lso v i o l a t i o n s  o f  t h e  Uniform Code o f  M i l i t a r y  J u s t i c e .  

Ac t ion  t o  wi thhold  o r  t o  s u p p r e s s  i n f o r m a t i o n  
concern ing ,  and t h e  i n v e s t i g a t i o n  of', such  ac ts ,  o r  a Conspi racy  
t o  wi thho ld  o r  s u p p r e s s ,  may c o n s t i t u t e  the  o f f e n s e  of 
m i s p r i s i o n  of f e l o n i e s ,  or a c c e s s o r y  a f t e r  t h e  fac t ,  o r  
b o t h ,  as well as b e i n g  i n  v i o l a t i o n  of e x i s t i n g  r e g u l a t i o n s ,  
Army r e g u l a t i o n s ,  d i r e c t i v e s  of h i g h e r  h e a d q u a r t e r s  , 
d e r e l i c t i o n  o f  d u t i e s ,  and conduct  unbecoming .an o f f i c e r .  '. 

You are a l s o  s u s p e c t e d  of t h e  o f f e n s e  of murder 

.-.I. 

-2.- 

of a t  l ea s t  one Vietnamese n a t i o n a l  who was i n  y o u r  care or 
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Q. " Dereliction of your duty pertaining to that 
ope~,at~on, both in the preparation, execution, and after 

. oper')ot;~?~"i'ffl:~ 'lye,F"',,_, 
"-";-""'/;':~",:,/LJ;(,;i:';"~\,~~~~~~;~r',;<>~-f;;i.::}!\:;)l::",', ::".' '.':' '.' , ., " " , 

'.:);., ,:;,:c,"'"V:'",'('(:3)"'lVi th . the maiming of; a,Vietnamese national 
who';'was' in 'your custody and control 'at the time. Ales 

,. ','"i" ,'_c, .'" .!, ' • • " :._ :/." 

included" offense of ma~m~ng is aggravated assault which, 
among other things, includes the intentional infliction of .. 
gri~vous bodily harm. 

You are also suspected of participation in the 
planning, the implementation, and the subsequent execution 
of an operation whieh had as some of its purposes the 
unlawful and sys·tematic destruction of private and public 
property, and the killing of civilians, in violation of 
the laws of war, including the Geneva Conventions of 1949. 
The acts of which you are suspected, if established, would 
constitute violations of the laws of war, and also of the 
Uniform Code of Military Justice. 

You are also suspected of the suppression, and 
'conspiracy to suppress, information concerning the investiga­
tion of acts which may have been commi tted by 'rask Force 
Barker troops during this operation into the My Lai area 
of 16-18 Harch 1968. Some of these acts which may have 
been conunitted by members of the task force include but 
they are not limited to: unlawful killing or murder of 
civilians, aggravated assault, rape, arson, and'unlawful 
destruction of property. Those acts, if committed, may 
be violations of the laws of war, and also grave. breaches 
under the terms of the Geneva Conventions of 1949, and 
also violations of the Uniform Code of Hilitary Justice. 

Action to withhold or to suppress information 
concerning, and the investigation of', such acts, or a conspiracy 
to withhold or suppress, may constitute the offense of 
misprision of felonies, or accessory after the fact, or 
both, as well as being in violation of existing regulations, 
Army regulations, directives of higher headquarters, 
dereliction of duties, and conduct unbecoming .an officer. 

You are also suspected of the offense of murder 
of at least one Vietnamese national who was in your care or 
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Genera l ly  I u n d e r s t  

LT ALLEN: Y e s ,  sir. 

Q. Before w e  go any f u r t h e r ,  I want now to.move 
i n t o  an e x p l a n a t i o n  of  your  r i g h t  to counse l  and your 
r i g h t  w i t h  r e s p e c t  t o  tes t imony.  'You have,  of c o u r s e ,  the 

' r i g h t  t o  remain s i l e n t ,  t o  n o t  answer any q u e s t i o n s  what- 
soever .  Any s t a t e m e n t  t h a t  you do m a k e  may be used  i n  
evidence a g a i n s t  you i n  a c r i m i n a l  t r i a l .  You have the ' ' 

r i g h t  t o  c o n s u l t  w i t h  c o u n s e l ,  and by c o u n s e l  I m e a n  a 

A. I b e l i e v e  I a m ,  s i r .  

Q. You have no f u r t h e r  r e q u e s t  f o r  m i l i t a r y  counse l .  
You can have t h e s e  c c u n s e l  w i t h  you i n . t h i s  h e a r i n g .  You can  
c o n s u l t  w i t h  t h e m ' a t  any t ime ,  and they  can c o n s u l t  w i t h  you 
a t  any t i m e :  
t h a t  i s  your  p r i v i l e g e  a lso.  You have had made a v a i l a b l e  t o  
you, for  a s h o r t  t i m e  a t  least, a copy of t h e  p r i o r  t e s t imony  
which you gave b e f o r e  General PEERS i n  Decemkr. Have you 
had some o p p o r t u n i t y  t o  exanl.ne t h a t ? .  

If you want to have c i v i l i a n  c o u n s e l  i n  a d d i t i o n ,  

Q. L i e u t e n a n t ?  

LT ALLEN: , Y e s ,  s i r .  

Q. 
you may n e v e r t h e l e s s  decide t h a t  t h e r e  are cer ta in  q u e s t i o n s  

If you d e c i d e  t h a t  you wish t o  answer ques t ion ' s ,  

)" ':" .. ,':' j~.', 
A. ,Generally I understand, yes, sir. 

. ; ,~ ", , . 
. ,'.',:." . 

Q. Counsel, do you understand? 

CPT MACDONALD: Yes, sir. 

LT ALLEN: Yes, sir. 

, I,':. " 

Q. Before we go any further, I want now to ,move 
into an explanation of your right to counsel and your 
right with respect to testimony. 'You have, of course, the 

'right to remain silent, to not answer any questions what-
soever. Any statement that you do make may be used in 
evidence against you in a criminal trial. You have the 
right to consult with counsel, and by counsel I mean a 
(,:,~alifiec.i l;.t,;yer. You have two of them present today. 
In addition to military counsel, you may, if you wish, 
retain civilian counsel at your own expense, and he 
maybe present I'lith you. We would appoint counsel. ,However 
I think you are satisfied with the counsel you have now. 

A. I believe I am, sir. 

Q. You have no further request for military counsel. 
You can have these counsel with you in this hearing. You can 
consult with them at any time, and they can consult with you 
at any time.' If you want to have civilian counsel in addition, 
that is your privilege also. You have had made available to 
you, for a short time at least, a copy of the prior testimony 
which you gave before General PEERS in December. Have you 
had some opportunity to eXcU1ine that? 

CPT MACDONALD: Yes, sir. I have briefly. 

Q. Lieutenant? 

LT ALLEN: Yes, sir. 

Q. If you decide that you wish to answer question's, 
you may nevertheless decide that there are certain questions 
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A .  I '  uo, s i r .  

Q. Would you l i k e  t o  have me e x p l a i n  them any 
f u r t h e r ?  

A .  I t h i n k  n o t ,  s i r .  

Q. 
t h  i s t i m e  ? 

CPT MACDONALD: No, s i r .  

Cap ta in ,  l i e u t e n a n t ,  do you have any q u e s t i o n s  a t  

LT ALLEN: N O ,  S i r .  

Q. Since  you have c o u n s e l ,  I won ' t  go i n t o  t h a t  
f u r t h e r .  My n e x t  q u e s t i o n  i s  whether  you are w i l l i n g  t o  
make any s t a t e m e n t  o r  t o  answer any q u e s t i o n s .  

.. 

L-.A CPT MACDOXALD: Could we beg your  indu lgence  fo r  a few 
-- m -_ minutes ,  Genera l ,  to d i s c u s s  a few o f  these t h i n g s  w i t h  

Capta in  KOTOUC? 
and t h e  s u s p e c t e d  murder i n v e s t i g a t i o n .  
o u t  i n  t h e  h a l l  for j u s t  a f e w  seconds .  

10: C e r t a i n l y .  The h e a r i n g  w i l l  recess a t  t h i s  t i m e .  

I w a s  on ly  aware of  t h e  s u s p e c t e d  maiming ..A 

d. 
. -. 

W e  c o u l d  s l i p  4 

(The h e a r i n g  r e c e s s e d  a t  1832 h o u r s ,  9 February  

(The h e a r i n g  reconvened a t  1 8 3 4  h o u r s ,  9 February  

1 9 7 0 . )  

1970.) 

10: T h e  h e a r i n g  w i l l  come t o  order. 

RCDR: 
are aga in  p r e s e n t .  

A l l  pe r sons  p r e s e n t  when t h e  h e a r i n g  recessed 

COL MILLER: Cap ta in ,  have you had an  o p p o r t u n i t y  now to 
consuLt w i t h  counse l?  
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that yo'u do not want to ans\,er, arid you maytermin~i~i!'i~h~iJ:i 
questioning by stating you have no further questions that""" 
you will ans\ver, at any ::ime. Do you unders tand your rights 
as I have gone through them so far? 

A. 

Q. 
further? 

A. 

I do, sir. 

Would you like to have me explain them any 

I think not, sir. 

Q. Captain, lieutenant, do you have any questions at 
this time? 

CPT I1ACDONALD: No, sir. 

LT ALLEN: No, sir. 

Q. Since you have counsel, I won't go into that 
further. Hy next question is whether you are willing to 
make any sta'cement or to answer any questions. 

CPT HACDONALD: Could we beg your indulgence for a few 
minutes, General, to discuss a few of these things with 
Captain KOTOUC? I was only aware of the suspected maiming 
and the suspected murder investigation. We could slip 
out in the hall for just a few seconds. 

10: Certainly. 'rhe hearing will recess at this time. 

(The hearing recessed at 1832 hours I 9 February 
1970. ) 

(The hearing reconvened at 1834 hours, 9 February 
1970. ) 

10: The hearing will come to order. 

RCDR: All persons present when the hearing recessed 
are again present. 

COL HILLER: Captain, have you had an opportunity now to 
consult with counsel? 
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t i m e .  

ir, all L-ses. 

I unders tand  your  p o s i t i o n .  I f  i t ' s  j u s t  a q u e s t i o n  
of b e i n g  a l i t t l e  more s p e c i f i c  w i t h  r e s p e c t  to t h e  a l l e g a t i o n s - -  

CPT ElACDONALD: ( I n t e r p o s i n g )  I d o n ' t  t h i n k  any more s p e c i -  
f i c i t y  i s  n e c e s s a r y .  

Q. 
e s s e n t i a l l y  MACV D i r e c t i v e  2 0 - 4 ,  which is  b i n d i n g  upon 
a l l  pe r sons  subjec.t t o  r\lACV w h o  are i n  Vietnam, i n c l u d i n g  
i n t e l l i g e n c e  of f icers  o r  anyone i n  copba t .  Those peop le  are 
s p e c i f i c a l l y  concerned.  I f  you wish t o  have t i m e  t o  l o o k  a t  
the  d i r e c t i v e ,  I ' d  be g l a d  t o  g i v e  you a l i t t l e  t i m e .  

CPT M~~CDONAID:  I s t i l l  b e l i e v e ,  now of c o u r s e ,  i n  t h e  f i n a l  
a n a l y s i s ,  C a p t a i n  ICOTOUC has  t o  d e c i d e  w h a t  he  wants  t o  do. 
I can  o n l y  a d v i s e  him. I do t h i n k ,  because  of t h e  s e r i o u s -  
nes s  of t h e  offenses, p l u s  t h e  fac t  of t h e  d e r e l i c t i o n  Of 
duty--1 suppose  can be  committed a t  any t i m e . ~ o v e r  a period 

abou t  t h i s  period. I t h i n k  anyth ing- -wel l ,  I'll j u s t  Leave 

, .  

For example t h e  r e g u l a t i o n  to which w e  refer is 

of days- - tha t  . I  t h i n k  it would n o t  b e  wise fox h i m  t o  t a l k  . .  

(KOTOUC) 
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A. . .."GeriEiral PEERS, gentlemen, due to:ihEilwide variety 
of allegations :~overing an unspecific time and period when 
I was in Vietnam. I don't, under advice of counsel and in my 
own mind--'I feel "it best not to make any statements at this 
time. 

Q. I might just ask, counsel, are you concerned about 
this coverL,g a wide area or space in time? These are 
keyed tee the incident of 16-18 !<larch in one way or another 
in 3.11 ,-,-,ses. . . 

CPT HACDONALD: Yes, sir. I'm concerned mainly, well, not 
mainly, but to a degree with dereliction of duty, the failure 
to oLqy rrc·,julo:.tions, to report: war crimes. 'I did think 
at 0ne· time that Captain KOTOUC could give information, but 
I think "Ii; 3,.1 t-hese suspect:ed offenses that we now have, 
my adv;ce to him is--and I think it's his right, sir, to do 
--is toresp~ctfully refuse to answer any questions at this 
time. I can give him no other advice as a lawyer. 

Q. I understand your position. If it's just a question 
of being a little more specific with respect to the allegations--

CPT MACDONALD: (Interpos ing) 
ficity is necessary. 

I don't think any more speci-

Q. For example the regulation to which we refer is 
essentially !-lA.CV Directive 20-4, which is binding upon 
all persons subject to HACV who are in Vietnam, including 
intelligence officers or anyone in cOlT'bat. Those people are 
specifically concerned. If you wish to have time to look at 
the directive, I'd be glad to give you a little time. 

CPT MACDONAI,D: I still believe, nm1 of course, in the final 
analysis, Captain KOTOUC has to decide what he wants to do. 
I can only advise him. I do think, because of the serious­
ness of the offenses, plus the fact of the dereliction of 
duty--I suppose can be committed at any time 'over a period 
of days--thatI think it would not be wise for him to talk 
about this period. I think anything--well, I'll just leave 
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10: Would you c a r e  t o  answer any,  o r  t o  h e a r  any, 
q u e s t i o n s  and t h e n  decide whether  o r  n o t  you would l i k e  to' 
respond t o  them? 

CPT KOTOUC: Well a g a i n ,  s i r ,  I have g o t  my c o u n s e l ,  and I 

have them, sir.. 

I0 : A l l  r i g h t .  Before w e  recess, I would l i k e  t o  
aga in  c a u t i o n  you of t h e  fac t  t h a t  you have been  o r d e r e d  
n o t  t o  d i s c u s s  y o u r . t e s t i m o n y ,  t h a t  which you have heard 

, .  

' .  have t o  l i s t e n  t o  my counse l ,  o r  I might  j u s t  as w e l l  n o t  

' i n  t h i s  room, w i t h  others.  

CPT KOTOUC: T h a t ' s . c o r r e c t ,  sir.  I respect t h a t  conf idence .  

Q. I n c l u d i n g  any i n d i v i d u a l ,  who may have  o r  may 
appear  as a w i t n e s s  before t h i s  i n q u i r y .  -.. 

C l ,  > A. Yes, si r .  
r, 
co CPT MACDONALD: Excuse m e ,  sir. I j u s t  have one  q u e s t i o n .  

I came i n t o  t h i s  b u s i n e s s  somewhat l a t e .  C a p t a i n  KOTOUC 
had appeared b e f o r e  you once b e f o r e  when n o t h i n g  w a s  pending ,  
there were no s u s p e c t e d  o f f e n s e s .  
weeks ago t o  appea r  b e f o r e  a Sena te  subcommittee-- 

LT ALLEN : ( I n t e r p o s i n g )  House. 

CPT M A ~ O N A L D :  House subcommittee, I ' m  s o r r y .  I t h i n k  the  
Sena te  may c a l l  us i n  a t  some t i m e .  

R e p r e s e n t a t i v e s  o r  t h e  Sena te?  

I came t o  Washington 3 

I want t o  know, are t h e r e  
any r e s t r i c t i o n s  i f  w e  are r e c a l l e d  before t h e  House of I 
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CPT KOTOUC: They are my counsel, sir, and I am confident in 
'my own mind that they are competent. 

10: Would you care to answer any, or to hear any, 
questions and then decide whether or not you would like to' 
respond to them? 

CPT KOTOUC: Well again, sir, I have got my counsel, and I 
have to listen to my counsel, or I might just as well not 
h"ye them, si);. 

10: All right. Before we recess, I would like to 
again caution you of the fact that you have been ordered 
not to discuss your. testimony, that which you have heard 

'in this room, with others • 

, ·'.,r! 
, i 

CPT KOTOUC: That I 5 co);rect , sir. I respect that confidence.." 

Q. Including any individual, who may have 0); may 
appear as a witness before this inquiry. 

A. Yes, sir. 

CPT MACDONALD: Excuse me, sir. I just have one question. 
I came into this business somewhat late. Captain KOTOUC 
had appeared before you once before when nothing was pendin91 
there were no suspected offenses. I carne to Washington 3 
weeks ago to appear before a Senate subcornrnittee-- . 

LT ALLEN: (Interposing) House. 

CPT~CDONALD: House subcommittee, 
Senate may call us in at some time. 
any restrictions if we are recalled 
Representatives or the Senate? 

I'm sorry. 
I want to 

before the 

I think the 
know, are there 
House of 

IO': I have no right or author! ty to preclude Captain 
KOTOUC from testifying before 'any competent legislative.body, 
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ouse or t h e  

.CPT KOTOUC: Yes, sir. 

1 

10: The h e a r i n g  will recess a t  t h i s  t i m e .  

(The h e a r i n g  recessed a t  1 8 4 0  hour s ,  9 February  
. .  

! 
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which would i!1cl\lde any of,;tpe committees or sUbcommittees 
of eitherthE!" House or the Senate , and if you are so called, 
your previous 'testimony, your appearance here this afternoon, 
would in no w~y preclude or prevent you from appearing. ' 

CPT KOTOUC: Yes, sir. 

CPT t1ACDONALD: Thank you, sir, that answers my question. 

10: 

1970. ) 

j. , 

. ".'" . , 
;~ 
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The hearing will recess at this time. 

(The hearing recessed at 1840 hours, 9 February 
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