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Comes how nccused through counsel and files a supplemental 
brief to t~e motion for interim discovery dated 18 February 
1970: . 

I 

By reply brief government implies that defense first must 
exhaust gd&inistra~ive remedies before resorting to a motion 
for discovery. Your lionor's attention respectfully is invited 
to Army Regulation 345-20, Army Regulation 345-60 and the re­
Intect regulations therein cited. These regulations do not 
require usc of administrat:lve procedures ~s a condition prece­
dent to' an accused 1 s resort to a mot:ion for appropriate relief 
for discovery. Neither does the Manual for Courts-Martial 
establish suchan obnoxious evidentiary rule. 

In a prior administrative request for discovery, defense 
was advised, "IlYO"RDEROF TH"E SECRETARY OF THE ARMY," in an 
indorsement from The Adjutant General, Department of the Army; 
that: 

"2. The provisions of thcNan~lOl for Courts-Martial ... 
United.:.State". 1969. (Revi.sed Ed:[tion~", contemplate 
that motions for appropriate relief which are based 
upon claims for discovery by the defense shall be . 
acted upon by the convening authority concerned or 
the military judge as appropriate ...... (2d Emphasis 
Added. ) 

, 

This indorsement (see Incl 1) clearly indicates that 
Department of the Army considers action on disclosure requests 
in pending court-martial cases to be a judicial rather than 
an'administrative responsibility. Thus, trial counsel's 
tacit assertion that defense must exhaust administrative 
remedies before petitioning the Court-Martial for appropriate 
relief is without merit. 

Rulevaat officer 
evidence even on the 
13 URCMA 647, 33 dMR 
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II 

efficiency reports are admissible in 
merits of a case (U.S. v Barnhill, . 
179). In requesting certain desig"nated . . 
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,- ,'" '". " (): LJ C,\'.t: eLJ.J.C .. LCI,lCY rcpori:~; fOl~ th:r:!.~(' ~~pccJ.EJ.cd ()ffJI~(,~'r.,-;" dl',l'.-:1.l".;, , . '[' It ('. I -', '! " _ . _ II - -, 11;1;; nur. c.JJ.r~nr·;(;:[' :L,ll d J~J.~; 11.111.; l.~XJ.l(~( J.i~:Lon. YOl1".t I-IO'.l1{)j7 VI:l,:; nr,'Oh' v.i.dcd i.:h ... ~ 11':liH(;~',U of CoJ.on(~l ]\farlo\<l('.~ LTC VJll,:cnt. a:ud CapL:~I.Lu·' IJ,i.,"I . .!. 

\-1110 tl_~::;t.::Lr:i.ud for t.he Gove.r'J1lf1Ent'. on the inr;u(: of. c.i:>1;lmand e',)JJ.tr(,.,L ,lnt! :i.ilfluc:n.ec. Colon.cl NarloHl! t:atl~~d LTC Vincent aud. :L[ldo:t:~(:(i LllC~ ~'.'.J:.Eic:i.C'.nc.y ''ccpoJ:.'t oJ: Captain I[,ill. Co."J.on(~l Ma.rl(,\'IL VlHf; ,:a I.: ,'<[ by He n"):"7 ...... [;ell' tef;t:i.mollY of: the CJd.eE of SiegLe, thL.: commauc!. CQPtain I1ill teHtJf:l.ed tllat COI0IlC!1 Marlowu uttc/'I'd cCl'ta:i.n rcinarks in the prcBe.nC(~ of LTC Vinec~llt; hOWCVUL, LTC V:lnccllt ddnicd LainG prcscnt at Sll(!ll il meetiIlf;~ LTC Vincent w()ul.d have been aW~lrc of his pcndin~~ off:lcer efficiency rep()Tt ratiuB during t:he st~tcd t:im(~ per::i.od <13 Colone.l Muz'lo\V'C! had applied for retirement. Captain IIill.would have received an officer efficiency report rating ItpOn his permanent chunec of station to;Victnam~ In th(~sc circunlGtanccs~ it is submitted that tile request for discovery of: atated efficiency reports is ..E.~~on~~.1:-c: iand ncccsfiary to the defense. .I!~2-S.~~: Only those local reports rendered on these three officers during the time wIlen this case wns bCinB pl:0C8sscd are requcstedo ~he renLarks seetion of these reports may produce impeachmeut information or independent evidence subst~ntiating defensc's command con-trol allegatio~. ' , 

Your Honor is well aware that defense counsel rarely can dctcrmtnc the C.C2E_~.~.:-nt of secreted or filed govcr~lm-ent <fo·Gl..une,nts, especially under our adversary legal system. This fact should be take,n in accoun17 when determining .!_eas£?L~.:l:)er~_§..~ of defense. discovery requests. Defense asks not for blanket authority to inspect all officer efficiency reports of the three designated officers. Permission is so~ght only to obtain tllose officer offic:i.ency reports which re~nab,~,l:'. eould provide a source for defanse evidence. 

III 

Tri&l counsel's arBumen't conccrni?g release 0,£ Operation Order 1-68" 11th Brigade Regulation 525-1 and DA Message SACLL is without .erit. Defense has identified these documents with sufficient particularity to warrant discovery. Defense does not possess:·a copy of any o:E these documents. Defense inforlnally discussed release of documcllts with the Americal Division Inspec­tor Gencral~s act:ion officc]~ and with the America! Division's Staff Judge Advocate. Military Defense Counsel w~s then led to believe ~11at ,the 'piecemeal" furn,iahing of authent,icntcd recordu and reports :~ouid prodtlCC a b,urdcn on the Division's administra­tiv(2 y.C'sourCes. Accordingly, Military Defense Counsel, 111.. .... 1.;."..2 .. <:1 fuith, stated he would wait until return to CONUS to request 'd'Z"C"',;;;;:c,'"tG through I:he Court. The "bove offer of proof should be: verified upon dispa-t.d'-(~f a message to the Americal D:LvJ..f<:Lon'r; Inspc(~tor Cancral. Trial CClunscl asserts that he has no personal kJIOwle~ge of the contents of these documents. Defense is wiJ.J.i!lfl to Bivc t.rial counsel any cClntinuanc(~ he needs to obtain ellis :i n:f 01"111<:.1. t io n. 

To rcdu~c 'fur~her administrative burden on a combat divisj,()a~ dufcnsc recently has provided a detailed licting of numerous ~cqucstClt documents with trial councelft Your lionor will be! 1:(~'~ (lu(!r;tccl to order ~:LGcovcry only over contested documents oc ov~r tb.';)~;c~ U11cont:csted (loc.nmc.nts '·7h:1..ch t',Cinl councel cannot obtain uitllJ.n a rcason~blc Cime period. 
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IV 

Trial cO\lUtjl~l eOl:rec.tly :...;tatCG '~hat he. had ag]:e(~J to pro\},I,dv 

d(~:f:cn.':;e ''f,v,:i.itll. tHO copicD of YequC!f)tcd photogr<lphu. Production 
request of photOg',(;lphs V/(lf-J ,made iutor.mally in late 1J~c.en~lJe'J: l~)(}~) 
l) l~ C. .:.:n:'<l. y Jan u a r y 19 70 • Iiy. Y (' t 1:'h C'. U (~ ph 0 tor; rap h s hay C! 11 0 1: b c ~~ 11 

produc.ed. 'fbc:.;e ph()to{_~r<lphu are n(:!(~ded to :.uGurc that c1e:(':c,n: .. ;-l\ 
hi.l~~ "l~qual 0pp0:i:tunity" to pr0.parc :Ltn cusC$ '1'ho GID, it: :bi 
:f:L"'cmly bel:1.cvc.d~ uGed the requc::-:t:cd ph,otogrophs in tvl.tncGG :i.nt('.r'" 
vi.elis. Defense cun produce stat(!lli(!llts, furnished in tile Bill of 
Partlculart1, by trial eounsel, 'f,.,hcl':C reference Was made to nUMbcL(~ 

pllotogra~hs. Without the ~efcrenccd photographs witncss responscsl· 
In Gomc lustances are meanlngless. Uequest for photographu waG 
made to this court in an att8mpt to assist trial counnel by . 
providing him with a sound lcgal basis for requiring a Deportment 
of the Army investig;1tive agency to provide .Lmmediatel--y the 
requested photogroplls. De:Eensc's wi,tness iIlterview cannot pro­
ceed satisfactorily without availability of all pllotographs used 
during CIn witness interview. Trial counsel suggests accused 
usc unauthenticated photog:caphs contained in commercial publica­
tions. If.Your Honor d8sires we will use such photographs; how­
ever, you ~re advised that photographs currently are in the 
posGessionof the trial counsel and the CID which are not con­
tained in cited publications. Accordingly, such a substitution 
seems constitutionally .ynfair:. 

V 

Your attention next is invited to defense's request for in 
camera inspection of the files of Colonel DaltonO. Carpenter, 
Junior, and Colonel George W. Everett. Defense requested all 
cxculpatory matter with:Ln the .E:'enIl)ng of llradLY MarE.<l.ni, 
373 u.s. 83, because such a request clearly included matters 
relating to .~<:!:'.!'_<:.n.c:~ ns tolell as matters relevant to case 
merits nnd'motions at bar currently under advisement. 

I 

Trial counsel cites a series of Federal cases to establish 
that Bra.iY pr.ovides either for very ;Limited pretrial discovery 
ox .!':.'.'.--pr·etr'ial discovery apart from Rule 16, Jlederal Rules of 
Criminal Procedure~ Title 18 United States Codc (hereafter called 
RuJ.c 16). It appears trial counsel ~elievcs defense is asserting 
PIE . .<:!y' .. as basic authority for prctrLll discovery :i.n a court-rnnrti.nl 
proceeding. De,fens(~ cited Br0c.<:!Y to insure t11.nt Your Honor wac; 
not mislead: as 1:0 the .. ~.S:~Ql?~, ofp the d:i~covcry requost. How'ever, 
defense's ultimate authority for making such n discovery motion 
was Paragraph 115c, Manual for Courts-Martial, United States, 
1969 (Revised Edition), which states in pertinent part: 

"If documents or other evidentia:ry materials are in the 
cu.tody and control of militnry authoritics, the trinl 
co U n scI, -;c h C'-C.~HlV en; 11 g -a;~ihor:Ci:y.;- ~~~e- Illi-:-fit' a..IY..~i urlJl.£ .•. ~:'-LL~ . 
. :~EE_!.~~~_~~~)~~~"1~~.est ... take nCCeSGDry action to eff(~ct 

, their p~oduction for usc in evid(~nce and, witllin any applicDbl 
limitations (sec 151b(1) and (3», to make them availnble to 
the def~nse to examine or to use, as appropriate under the 
cir.cum3tanC(~n. "ee also 4 /;11." (Emphasis Added.) 

Your lionor's attention is invited to the fuctthat trial 
counsell [J ':1utho:c:ltico llrc dircctc<l to :i.n'tcrpl~ctil1g ~ra(lY 'in 
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l.ight of:' 'the 1~ub[:;(lqucntJy onac1".nd :Rule 16. None of trial 
COllJ.18C.l y ~3: canen pU".i':port to intcrl.'rl~\"L. the G.COPC of Paragraph 
11'5.:, MeN,. I H ~JJ1}cr:,,~L§Jil~e~!_vJ_"j: ;1:1 Ch.:L;1, 13 US CMA 3lS, 32 CHR 
315 (1962) the Court stated: .~---~.-~ -

"NLlitary Ln, provides a much more direct and lI."l'er.£'clLy. 
b r 0 a c1 e r m~,~~L~~~~~~} cl~:~§'.~9_~.!.Y_ by a n ace us cd t han is no r-M 
~~1il ]:.l.y"~_aJ~~l~l).1 c to h:i III ~~.~~~.yi ;'=-~~_£.E..ill!J~n;i pro sec u t"i on. H 
(Emphasi8 Added.) (Id at 320.) .. _, 

This philosophy of E.£oader d:iE.~,-,,-very' clearly was adopted 
by the President of the United States when he promulg~ted 
current Paragraph lISe, MeM.. In fact, the drafter's of the 
Manual opined: 

"This subparagraph (llSc) har; beE'll broadened in -order 
to make i,t clear that the ·dcTcTise in e-nti'tled to the 
equal opportunity ,t-"...J?s-,,-par,!_ his case which is implicit 
in Article 1+6." (Emphasis AddE:d.) (Draft Analysis of 
Content~. Manual for Courts-Martial, United. States, 1968.) 

The 
subj ect 
supra. ) 

military test for discovery 
~atter and reason~lblenesso 

As stated in United States -'-------

simply is relevancy to the 
(Draft Analysis of Contents, 
v Franchia, supra, at 320: 

"At the trial itself, the accused's right to subpoena 
witnesses and, the motion for appropriate relief give 
him practically unlimibed means for the production 
of cVidence favorablc to him. But the availability 
of the machinery for extensive discovery and production 
of evidence doe~ not entitle the accused to use the 
machinery for improper purposes. If discovery of 
documentary evidence is sought,it must appear that the 
_documents __ '.'.!:e relcvan~c..J:.s'-J:hc_~uhje:St TIl,atter of the 
inqul~an':L tha~1'_~2'e(!tl('st is reasona~>le. Relevance 
and reasonableness of request necessarily depend upon 
the f,\cts of each case, c:,sl'~}a.L1:L2:n considering the_ 
impact of t~,-e trial,--,,~urt0 r.~ul~n~pon the rights of 
the accused." (Emphasis Addcd.) 

It is submitted that defense's r(~quest both arc relevant 
to the subj ect matter and reasonable in the attendan't circum­
stances. Both. Colonel Carpenter and Colonel Everett have been 
described by the United StatE!S Government as contac~-,intg, 
for polic~ or other liaison information regarding My Lai 4. 
This fact can be est~blished by (1) the rank of the officers 
concerned; (2) the duty assignment of each officer; (3) the 
degree of official intercst in the My Lai incident; and, (4) 
the Americal Division's files to include reference to DA Mes­
sage SACLL (fully cited in motion filed 18 February 1970). 
It can be inferred from the above circumstantial evidence 
thDt each officer has possession of documents relevant. to the 
subject matter under inquiry -- would Department of the Army 
appoint contact officers ~!]lL,!,!£ they are to be contacted. 
Furthe~, i.t is normal and customary to keep notes and memo­
rcnda of i~portant conversation relating to one's military 
assiGnment -- in this case that of a My Lai contact officer. 
T~us, defense's request can be proven relevant by a~Dilable 
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d:l 'j,' (' C. I". ,11'. d ' (:J J: (: n Ill[; i: ,"-) J1. L·1. ;1:1, t~Vi d en c. n. 0 '1'11 C 1: e. a:; on.:d) J.('.nt~ :', f; o.c tJl :i.;; .i.: cq w.~;,; t " (IIl(c~-·--l·~~.~'f(.;··,v·,~:-;l~::y )'" dep end:.; up (1 n. the i1 t te<l.dan 1: J:a e t. G, 
.:':.: ~.P~'S:"(:_'~~'.~!" ('!.'_x:. __ ~.~;_~) }:!.!.}:._~_t._( ~.:~.,L~!1I._~_t}l ,': :.". __ i~_~)JL;_L~._ ~:'-_5?J _. __ X <?.~~!:_ "L~.~) ?-!. () r~.!'L._ .. T.~~!.1 }-Jl}~. up p n the. right:::. ,of Lieutenant CaJluy. It if:: 1'(![-;pc.c.:tfttl1y·uui)m.l.t.l".c.d. "11'11' '1 c']' "ll'C"lll'11 t'r'J' '1'[ ..; C' '1 "(ll1(,c'l~ ·r.()'r j'·"'·cl'tll" «('rco ' '{'I'" ", I 
\ •• _ --, ... - •.. < ••• <. ., ......... , _d , . .I •.. _l... "r ~8ory v nJ.L.C( Statvn, 3091>'2d 18'l, 188 (DC Cir l~)6(') and th:l." i15 a key,,!:on,' fact to be :judi'cia1.1y cOl1:.;:1,dcred. To inr::urc truth i:-, obta:incd anu that cv:i1 8uch ~G witHe,SO lnt1.midation~ pc:ejury su'bol·nn Lion and justice obstruction iu prcvcntnd, civilian crimindl cottrts 11avc strict:ly liulitcd an accused's riellt of i!iflcovcry (Sc!e c~ga, UniLed Statics v: jY1D..1eusky, .1.9 F.R~D .. l}26). Conversely, as m:Ll:i.-· tary courts~martial nenerally need not fear theBe external threats, they have adopted the broader theory of "equal opportn-' nity" to obtaiIl evidence and achiove case preparation. It is very essential, to defcllse case preparation - cnpecial1.y where command control issues have been raif~ed - to iuspect those government files reasonably ~nown to contain relevant My Lai information. (For example, -th~-;;ierc' fact that contact offi,cEll:" have beeu appointed by the~nited States Government constitutes relevant, circtlmstantiul ev:Ldence of some weight that command influence exists at appellate review and execlltive clemency levels.) Further, Your lionor is asked to consider the following additional facts in'determilling reasonableness: 

a. Chief couDsel is a former member of the United States Conrt of Mi~itary Appeals. Ris access to sensitive information would not embarass the United States. 

b. Associate ciVilian counsel is a retircd Navy Reserve officer. uta access to sensitive information, would not embaraBG .the United StateB. 

c. Military defense counoel is a career officer whose ~ossessio~ of Be~sitive information, especially consideri~g his former duty aSSignment in Vietnam, would not embarass the United SUttes. 

d. If necessary, information initially may be released solely to Chief Counsel, Mr. George Latimer. 

e. 
, 

The accused has been charged with committing premeditated murder. 

f. The case haS been referred capital -- if convicted and if accused erroneously is denied exculpatory matter it cQuld coot him hj,s life. (An exampl'e of " ..• the impact of the trial cour:t's ruling upon the rights of the accused.") 
~" 

g. Defedse has made all requests as specific as.adversary 
dir;covery procedures permit. (.r!0ts.; Prior requests ~n appel.Late record to in~ludc tIle three I)agc "RC~tlC8t For Production Of . Record,," t'rfc.d with trial counsel -- the accuracy and spccific~ty in listing tIICBC rcJ.evant documents constitutes Circumstantial evidence of ahe accuracy of this current defense request.); and, 

h. If Your lionor orders reco~d production, either for in 
Ct1T(lc-r.'a :I.l1spe(~tJ()l1 or for defense use or (\x0,m1.,nlltion, .agencies of the Department of the Army ~j,!.L aS~_~~l,S in obtain:i.!'g sv.c.h I-Jritinz,s 
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(:;,-~,,~ l);l'j~ag'(aph !}~ Jllel 1). Th:f.r; i:.i :i.mport:aJl.t ~U; 'it r;b() ... J~; 
i:,',_I:,; h'j'l'if\; ()": ']"" ('() "(I,' J'",), (., ]J . _:'~_:_: __ ~.!'..... J. _,-. ~ ... v . b1 ce ,J.on ;J.~; \'lC .. ~I.:-; W'r:;ltten l~{,~COg'i),·;.-

t:i,~)[l iJY l)Ur~lctlllcnt of the Army 01: y()ur nuCho~ity 1:0 O~dCl: iu 
cajnOr~l iUUPC(:tJ.Ollf;. (WciBh this fa(:tor agu:i.llst the pOGuibJ,c 
prC!J udic.ial effect of nontliBclosurc! on an deCUSCu.' fJ r.:l,ghtL:i :i.n 
'I c:Lpital ~ase.) 

io Defense l10s specified those files it desires examined. 

j. Rule 16 b exempts from dl[-;covery "othe'!' internal doeu'" 
menta madc' by government agents in I~onncccion with the irlveuti­
gat:Lon or prosec.ution of the case. If Paragraph· 115 HeM can-

, .' tains l:~52. s imilar (~xemptions" \ 

Con~idering the above factors, it is submitted that defense's 
request is reasonable within the meaning of Paragraph 115c, MeM, 
and _~~J.tcd' St:.:1t~s v Franchi_<]., supr~.. . 

Defense de~ires that i~ have DC4~ess to the above requested 
documents under the provisions of Paragraph 115c, MCM, However, 
defense, in the alternative, would request Your Honor's in 
camera ins~ection of said files or 41ocuments. Trial counsel 
asserts in his brief that in camera inspection normally is not 
mandatory 'regardinG Gc,neral request:> under Jlrady v. l1a.t:Yl:.i1p.<l. 
as interprcted in light of Rule 16. Without concedinG such 
fact, defense cont~nds that in camc:ra inspection oft~n is the 
just method of conducting a "quest: for truth" {Sec Taglionetti 
v United States, 39L, U.S, 316, 22 L Ed 302 (electronics sur­
veillance records); Matthews v United States, 407 F 2d 1371 
(1969) (Jencks Act Case); Canaday v United States 354 F 2d 849 
USCA 8th Cir 1966) (Jencks Act CaGe).) In fact, in certain 
instances it mny' constitute r~vcrsible error to refuse to 
conduct :cn camera :Lnspection-Tu;:'-it~;;-'d St;;::tes 'v Keig, 320 F 2.d 
634 (USCA7th Cir 1963). Consider that Paragraph lISe, MeM, 
states, "." . . the military judge t1111l, upon ;:1. l~easol1able re~ 

'1 u est. .. .!:a k e _ . ...':'..":,£c:,,; s".EY-..3 c '!:';!·._Cl2: toe f fee t ( doe u m c ni: 0 rot h e l( 
evidentiary materials) production ... ," (Emphasis Added. ) '\ 
This procedural requirement impose an .exprc<3" duty on the> 
mi~i:.~_n..EY_ .. j.udJ?;e when faced with a reasonable discovery request. 
In this respect, Paragraph 115c, MCX, is related closer to the 
affirmative duty for in camera inspections imposed by the Jencks 
Statute than to Rule 16. Thus, those cases cited by defense 
regarding .Jencks Statute in camera inspections should be afforded 
greater" persuasive value tha~ trial cou~sel cited cases con-
s truing nr,,~ as di rec t ly relat ed to Rule 16, 

Your Honoris attentio& is invited to the fact ihat even 
under the more restrictiv(~ rules of civilj.un criminal discovery, 
disclosure cannot be limited solely to materials demonstrated 
in advance to be admissib].e as evidence in court. As statecl 
i;;~iE1it:c;"d-" S t a t,:~.!:_ v G l_"-.~~,,.9 r" 2. 6 5 ]I Sup p 8 80 a t 8 8 6 : 

lilt i8 cnoup;h to hold that the Government may not re~~ist 
discl~sure on its own view - or even on the view of the 
motion judge before trial - that it will succeed on 

b '1 . d J" 1 1 l' n.dmission of de ata)le eV1 enee tleor1es 1n ) oC<lng • 
tl1~ information dbman,lcd~f' 

Your IIonor viiI notQ 
n defenso Ghow:tuG of 
.,. I 
u]_l1eovery~ 

that Paragraph 115c, MeM, does not requi~', 
admif~oibility as a condition pr~ccdcnt 1:0 
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IL has bec:n [;aid L'il;ll: er:"J:(lJ: ('.~t'n. :l.'ef.:>ult Hut olJ.ly from i_;vi!iene~,\ 
:.;n .. I,)[)-,cl"'cu;,Jon' but h,y .'.l.JI,)llre:'_::-Jioll of the il.lc;:.ln_f.' 'I)"! 1,'i"I'h', 1'1,(, 'i' " 'I I ' ~ .. ~.! ~ . (I ~ .L en ( a It . 

(',~llJ l~el t~vidl'.ne(: (Sec G,rL~l~ory V Un:i_tcd-····S·t-,:~L:·l!:::·~ ~3ltr)Yn, (.t1: 189,,) IL 

Xu G uhmi -c t cd t 1! at: d G n i a 1. 0 f tIt i. s d i ~j c.ove ry x: (,~q t;0."7,;~t-.. ··~,J':L 11 b (! L.:Ul t u"' 
monnL t.o ::;upprc_[:;uion of the only lIl(~;lH_f; a'VD.:i.ln.IJle to clC!fen~:;n for 
TC cord:·) inn pee t ion ncccs .':-; ttry t () r;-{:;·{:-l~-~:·(;· eq un.I C'-lf3 e P X'-u.pa "en. t::l on 
OPpOl:tu:n1.ty~ It is most certain that: defcnue doer] not have 
access to tIle fileD of C()lo:ucl CarpcIlter and Colonel Everett 
(Sec Incl 1 -- y_(:!:~,:: Department of the Army ,",auld not even 
provide response informatio:a concerning Lieutenant Calley's 
recommended Vietnam awards from Official Military. Personnel Files). 

Trial Counsel stressed throuchout hiG brief that he would 
provide dcfcnBe witl1 sue}l e:Kcul~a1:ory ~attcr as is known to 
trial couns~l. As au·thority, trial couuBe.l cited seve-ra"l c:a~;(;s 

where the court accepted thl3 United E:Cates A1:torncy l s .assertion 
that all exculpatory matter contained in Attorney General and 
Federal Bureau of Investigation files would be provided defense 
counsel. These cases shoulll not be c:ontrolling in court-martial 
discovery proceedincs because: (1) A United States Attorney 
represents the entire United States Government before the Court. 
Trial Counsel merely represents the Governmeot: at the Convening 
Authority level. Trial Counsel cannot bind higher headquarters, 
let alone outside. departmencal agencies, by his good faith prom­
ises of exculpatory matter production. The cases cit~d by trial 
counsel imply that the United States Attorney "as ~are of _all. 
relevant dO,cuments ,posscssejl by the, governmcnte Trial counsel 
in a case of thi.s magnitude cannot make a simJ.lar assertion; and 
(2) Paragr~ph .115, MCM, provides for a broader based risht of 
discovery t&an docs the Jencks Act and Rule 16. 

Your Honor's attention further is directed to the fact that 
nondinclo8urc of cxculpa.tory evidenc.e. may .!lot be neutralized 
merely hecause 0. prosecuting attorney ts 8hoV7n ~S>~ to have knot'l­
Jedge of its existence (Barbee v Ho..rG.en, M,n:yland Penitentiary, 
3311<' 2d 842, 846 (USCA I,th Cir 1964) (In this case policc but 
not the US Attorney was a"a:e of exculpatory l.aboratory reports).) 
-I.-X~-···-suc:h a j udiein.l result can occur :1"n stricter civilian criminal 
pr6cccdings; it 6an occur ill the mili.tary where ~ duty is placed 
on the m:LL.:~taE,:Lj_'.'cgB.'<:: by Pa:cagraph llSc, 11CH, to act on reasonable. 
and raJ,evant dif;covery r8qU(~sts~ For the reasons above asserted, 
Your lIonor ~hould not rely ()u trial counscl 1 u assurance to cOlnply 
with )~:cndy ~ Maryland. At ]10 point does trial cOllnsel assert he 
T:lill ·,~:-·c-n·~J(-;r··tOd·~~~-;re-n8~e info:cmation which is of contested udmiGsi,­
bil:Lty. FutthcY.', trial c.ounsei docs not asscI:t-that -he -is Q\'l<lrc 
of aLL :My'-i.·~d-;;;;ttc.r _or thaI: he intends to become aware of all 
cxi~tin~ My,Lai uluttcr. Fo:c cxnmpl.e, trial counsel admits that 
he is u~aware of the conten~s of OPORD 1~6B (C) and 11th Brigade 
Regulation '525-1. 1£ Your lionor acc(!pts as sufficient trial 
counsel's u$scrt:i.on, in suell c:Lrcumst:anccs, yo~ place defense 
cOllnsel, wtlcrcv0~ situated, at the mc~rcy of other trial counsel. 
\'ll~o Cit sO~~tlt;J-~:.:;;---~i~ltc-~intentionally or negligently mny ViC';:l 

only prosecution oriented files thereby dcnying defense ?ny 
lncuns t:o obtain existing ex,~ulpatory evidence. Accordingly~ 

,Infense rcqticsts that its million be. i:rantcd to insure that the 
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(di J: L ;:,i"Ll a:i.l d .~·~_.(Pl r(_~ . .J.1.~l: :c:~.!::!. on oppo /' i: u.·(LLt :Le:~ gr;.r.n f: (: .. 1 
lJY i~11e Lial1u.:.t.L and milii..:a}:y O:i.: otll.c:r: dllC.~ p:r()(:(!~j[; t:tandal:dt.> :1):(: 
110t vioJ.~tied to CliO dct:~inlent of ellC accuucda 

GEORGE W. LATIMER 
Chief CouDsel for 
nccuE;cd 
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