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Comes how accused throuph counsel and files a:. supplemental

‘brief to the motion for interim discovery dated 18 Tebruary'

1920 :
I
"By reply brief government implies that defense first must

exhaust ddmlnL31ratLVL remaedies before resorting to a motion
for discovery. Your Honoxr's attention respectfully is invited

to Army chulatzon 345-20, Army Regulation 345-60 and the re- - -
Jated regulations therein cited. These rcgulat;ons do not o
require use of admlnlstratLve procecures as a condition praece= . -

dent to" an accused's rcsor: to a wmotion for appropriate relief
for discovery. Neither does the Manual for Courts ~Martial
éstablish such an ObHOXLOU” evidentiary rule.

in a priorx administrativc request fon discovery; defense

‘was advised, "BY ORDER OF TEE SECRETARY OF THL ARMY," in an

indorsement’ from The Adjutant General, Department of the Army,

-~ that:

"2, . Theé provisions of the Manual for Courts—Martial,
. o United.States, 1969 (Revised Edition), contemplate
~‘that motions for appropriate relief which are ‘based
“upan claims for discovery by the defense shall be -
acted upon by the convening authority concexrned or
the mJlltary judge as approprlate...u" (Zd Empha51s
Added. )

This 1nd0r5ement'(see Incl 1) clearly indicates that .
Dcpartmcnt of the Army considers action on disclosure rcqueatb
in pending court-martial cases to be a judicial rather than
an:administrative responsibility. Thus, trial counsel's
tacit assertion that defense must cxhaust admiﬁistrative_
remedies before petitioning the Court-Martial for approprilate
relief is without merit.. :

- IX
Relevant officer efficiency reports are admissible in

cvidence even on the merits of a case (U.S. v -Barnhill,
13 UGCWA 6&7 33 CMR 119) In requesting certain designatgd
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ofldcor eificicney reporis fox three specificd cLiteers, defon .
s amor Cﬁguﬁeﬂ in u_"fiuhinﬁ expoedition, " ‘Yﬁur-Hnnun'ﬁﬂu Cor e
vided ohe naues of Cotonclt Marlowe; 1L1C Vincent aud Capitaiuy i 1
who testified for the Government on the iscuc of command conrrel
andd influuncu.  Coloncl Marlowe ratad LTC Vincent and iadoveed
the eificiency report of Captain HNill. Colonel Marlowe Wils
~rated by BG Berry ~- see testimony of the Chief of Staff, this
command,  Captain Hill testifiod that Coloncl Marlowe utterad
certain remarks in the presence of LTC Vinceut;-however; LT
Vincent ddnied being present at such a meeting. LIC Viacenr
waould have been aware of his pending officur'efficiency report
rating during the siated time period as Colonel Marlowe had
applied for retivement. Captain 1Iill would have received an
officer efficicency report rating upoen his permanent change of
staltion to ,Vietnam. In thaese circumstances, it ds submitied
that the request for discovery of stated efficiéncy reports
reasonable rand necessary to the defense.'_ﬁggg: Only those
local reports rendered on these three officers during the time
when this case was being processed are requested. The remarks
scction of these reports may produce impeachment information
or independent evidence substantiating defense's command con-
trol allegation. . ' -

v

b
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- Your Honor is well aware that defense counsel_ﬁarelx can
determine the content of secreted or filed goveranment documents,
especially under our adversary logal system. This faect should
be taken in account when determining recasonableness of defense
discovery requests. Defense asks not for blanket authority to
inspect all officer etficiency reports of the three designated
officers. Permission is sought only to obtain those officer
efficicncy reports which recasonably could provide a source for
defense evidence. '

III

- Trial counsel's argument concerning relcase of Operation
Order 1-68, | 11th. Brigade Regulation 525-1 and DA Message SACLL
is without terit. Defcnse has Ldentified these documents with
sulficient particularity to warrant discovery. ‘Defense does
not possess.a copy of any of these decuments. = Defense informally
discussed release of documents with the Americal Division Inspec—
tor General's action officer and with the Americal Division's _
Staff Judge ‘Advocate. Military Defense Counsel was then led to
believe that-thé "piccemeal’ furnishing of authenticated recoxds
and reports would produce a burden on the Division's administraf'
tive resourdes. Accordingly, Military Defense Counsel, in good

faith, stated he would wait until return to CONUS to request

documents through the Lourt. The above offer of proof should

be verified ‘upon dispatch of a message to the Americal Divisioa's

Inspector Gencral. Trial Counsel asserts that he has no personal

knowledge of the contents of these documents.: Defense is willing
o give trial counsel any continuance he needs to obtain this

"
infovmation. - ' : S : !

To reduqe“further administrative burden on a combat divisdion,
defenso recently has provided a3d6tailed.listiug of numerous
requested documenits with trial counsel. Your Honor wiil be o
quastoed to order discovery only over contested documents or over
those uncontested doecuments which tvial counsel cannot. obtain
within a reasonable time pexriod. T ‘
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Trial counscel horrectly states vhat he has agreed to provide
defeuse with two copics O reguesioed photographa."Production
request ofi photegceaphs was made informally in late Decewber. 1960
or carly January 1970, As yebt these photographs have not: been
produced.  These photographs are necded to tnsure that defonosl
has "equal opporntunicy” to prepare ilts case., - The CID, 1t is
‘tirmly belileved, used the requested photographs in witness inter-
vicws., Defense can produce statcments, furnished'in the Bill of
Partlculars,. by trial counsel, wherec reference was made to numbere
photographs.  Without the referenced photographs witness responsecs
in some instances are meaningless. Request for photographs was
made  to this court in an attempt to assist Crial. counsel by
providing him with a sound legal basdis for requiring a Department
of the Army investigative agency to provide immediately the
requested photographs. Defense's witness interview - ¢cannot pro=-
ceed satisfactorily without availability of all photographs used
during CID witness interview. Trial counsel suggests accused
use unauthenticated photographs contained in commercial publica-
tions. If Your Honor desires we will use such photographs; how-
ever, you are advised that photographs currently are in the
possession . of the trial counsel and the CID which are not con-
tained in cited publications. Accordingly, such a substitution
seens constitutionally unfair. ' ‘ ' T

v

. Your-aﬁtention next is invited to defense's request for in
camera inspection of the files of Colonel Dalton. 0. Carpenter,
Junior, ‘and Colonel George W. Everett. Defense requested all
exculpatory matter within the meaning of Brady v Maryland,

373 U.S. 83, because such a raguest clearly included matters
relating to sentencing as well as matters rcelevant to case
merits andﬁmotions at bar curreéntly under advisement. S

Trial counsel cites a series of Federal cases to establish
that Brady ‘provides either for very limited pretrial: discovery
or no. pretrial discovery apart from Rule 16, Federal Rules of
‘Criminal Procedure, Title 18 United States Code (herecafter called
Rule 16). It appears trial counsel delieves defense is asserting
Brady as basic authority for pretrial discovery in a court-martial
proceeding. Defense cited Brady to dinsure that Your Honor was
not mislead as to the scope of- the discovery request. However,
defense's ultimate authority for making such a discovery motion
was Paragraph 115¢, Manual for Courts-Martial, United States,
1969 (Revised Edicion), which states in pertinent part: )
"If documents or other evidentiary materials are in the
custody: and control of military authoritics, the trial
counsel, the convening authority, the military judge ...will
upon réasonable'requést... take necessary action to-effect
their production for use in evidence and, within any applicabl
limitations (see 151b(1l) and {3)), to make them available :o
the defense to examine or to use, as appropriate under the
circumatances. - See also 44h." (Emphasis Added.) -

© Your liohor's attention is invited to the fact that trial
counsel's authoxities are dirvected to interpreting Brady in
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light of Llle‘ subscquently enact r*d Rule .I_() None of trial
counsel's cases purport Lo interpraet the scope of Paragraph
llSc,_MLh: la United States v ¥iaachia, 13 USCMA 315, 32 CMR
315 (1962) the Court stateds: : o :

"Military law provides a much more direct and fencrdllf

broader means of dis scovery by an accused than is nox-

mally available to him in civilian criwminal pros LCuLiOﬂ.
©. (Emphasis Added.) {(1a at 320ub : -

This ph;lo,ophy of broader discovery Lleaxly Was adoptcd
by the President of the United States when ha promulgared

current laragraph 115¢, MCM. 1In fact, the drafter's of the
Manual opined: : co '

"This 'subparagraph (Ll5¢) has lLeen broadened in order
Lo make it clear that the defense is entitled to the
equal opporLun¢ty to prepare his case which is implicit
in Article 46." (Imphasis Added.) (Draft Analysis of .
Contents, Manual for Gourts-Martial, United States, 1968.)

The military test for discovery simyly“is relevancy to the
subjecL matter and reasomnableness. (Draft Analysis of Contents,
supra.). As stated in United States v Franchia, supra at 320:

"At the trial ditself, the accused's rlght to’ uubpoena
witnesses and the motion for appropriate relief give

. him pracLlcally unlimited means for the production

of evidcnce favorable to him. But the .availability _
of the machinery for extensive dlscovcry and production
of evidence does not entitle the accused 'to -use the
machinLry for improper purposes. If discovery of
documentary evidence is sought, it must appear that the
documents are relevant to the subject matter of the
inquiry and that the request is reasonable. Relevance
‘and reasonableness of request necessarily depend upon
‘the facts of each case, especially in considering the
meaCL of the trial ccurt's ruling upon the rights of
the accused." (Euphasis Addcd.)

'Lt is submitted that defenscs roqucbt both are relevant
Lo the subject matter and reasonable in the attendant circum-
stances. Both Colonel Carpenter and Colonel Everett have been
do&cribtd'by the United Statds Government as contact points
for policy or other liaison information regarding My Lai 4.
This fact can be established by (1) the rank of the officers
concexnedy (2) the duty assipgnment of each officer; (3) the
degree.of_bfficial intcerest in the My Lai incident; and, {4)
the Americal Division's files to include reference to DA Mes=-
sage SACLL (fully cited in motion filed 18 February 1970) ..
It can be inferred from the above circumstantial "evidence
that each officer has posscssion of documents relevant. to the
subject matter under inquiry -~ would Department of the Arwy
Aappoint contact officers unless they are to be contactcd
Further, it is normal and customary to lkeep notcu and memo~
“randa of important conversation roliting to one's military _
assignment -~ in this case that of a My Lai contact officer.

k)

Thus, defernse's request can be prov“n relovant by avallablb

i
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( i Loevildence. cThe reasonab Teness of ihis
relevaney) dependg upon the atiendant fact 8,
Gapec: grdering the impact of Your Jiono ng o upoen
Lhe rights Elcutenant . Ley., 16 is respoectiully  submitrod
that a criminal trial is a "quest for truth" (Gregory v Unired
Statcﬂ,'BGQFZd,lBSﬁ 188 (e Cir L966) and this is a keystone
fact to beijudicially considered. To insurc truth is obtaineg
Cand that evil such as witness intimidation, perjury suvbornation
and justice obstruction g prevented, civilian criminal couris
have strictly liaired an accusced'y right of discovery (Sce Cog.,
United States v Malensky, 19 ¥,R.D. 426) ., Conversely, as mildi~
tary courts4martia1_3enerally nced not fear these external
threats, they have adopted the broader theory of "equal opportus
nity" to obtain evidence and achieve case Preparation. It ja
very essential to defense case preparation - especlially where
command control issues have been raised - to inspect those
cgovernment Files reasonably known to contain relevant My Lai
information, (For example, the mere fact that contact officers
have Dbecn appointed by the United Statos Government constitutes
relevant, circumstantial evidence of some weilght “that command
influence exists at appellate review and exaecutive clémency
tevels.) Further, Your Honor is asked to consider the following
additional facts in‘determining reasocnableness: '

‘a. Chief counsel is a former member of the United States
Couxt of Military Appeals. His dccess to sensitive information
would not embarass the United States, '

b.. Assoclate eivilian counsel is a retired Navy Reserve
officer. His access to sensitive information would not embarass
the Un.i'ted.'States° : : ' ! ’ S |

c. Miliraryldefense counsel is a carcer officer whose . :
Possession of sensitive information, especially considering his -
former duty assignment in Vietnam, would not embarass the United

States, f“}iﬁ_ ‘
d, If necossa:y; information initially'maygbe“released
solely to Chief Counsel, Mr. George Latimer, - ' -

. .The”aceused has been charged with committing premeditated
murder. v : ‘ : ' .

f. The case has been referred capital == if convicted andlif‘
accuscd erroncously is denied exculpatory matter it could cost ;
him his 1ife. (An example of "...the impact of the trial court's
ruling upon: the rights of the accused.) ; L

g. Defedsc has made all requests as specific as adversary
discovery procedurcs permit, (Note: Prior requests in appellate

reccord to indlude the three page "Request Tor Production OFf -
Records” filed with trial counsel —- the accuracy and specificity
in listing these ‘relevant documents constitutes circumstantial

avidence of the accuracy of this current defeonse request.); and,

"h. If Your Honox orders record production, oi;her for in
camera inspedtion oxr for defense use or examination, agencies of
the Department of the Army will assist in obtaining sbch writings

W | 5




(Bew pavagraph 4, Eunel 1).  This is importani as Lt shows
Weasibliilvy oif rvecords daspection as well as wrltten recogni-
tihon by Depaviwment of the Army of your auwithority %o order i
cameri lnspections. (Wedpgh this factor against the poémiblc
prejudicial cffect of nondisclosurce on an accused’'s ripghts in
a capital case.) '

i. Defense has &pOLlfLOd those files it desires examinaed.

i hule 16 b excmpts from discovery "other internal docu-
ments made’ by government agents 1in connection with the investi-
~gation or prosecution of the case.!" Paragraph 115, MCM, con-

tains no similar exeéemptions.® o '

Conaderlnp the above factors, it is submitted that defense's
reguest is reasonable within the meaning of Pardgraph 115e, MCH,
and UﬂLth States v Franchia, supra.

Défense desires that it have access to the above requested

documents under the provisions of Paragraph 115c, MCM.. However,
defense, in the alternative, would wequest Your Honor's in
camera inspection of said files or documents Trial.counsel

asserts in his brief that in camera Lnspectjon normally is not -
mandatory regarding general requests under Brady v Marvland
as Interpreted in lipht of Rule 16. Without. concadlng such
fact, defense conte inds that Ln camera inspection often is the
just method of conducting a "quest for truth” {See Tagliometti
v United States, 394 U.S., 316, 22 L Ed 302 (electronics sur-
veillance records); Matthews v United Statcs, 407 F 2d 1371
(1969) (Jencks Act Case); Canaday v United States 354 ¥ 24 849
USCA 8th Cir 1966) (Jencks Act Case).) In fact, in certain
instances it may constitute reversible error to refuse to
conduct in camera inspection (United States v Keig, 320 T 2d
634 (USCA 7th Cir 1963). Consider that Parxagraph 115¢, MCM,
States,,'...th military judge will, upon a reasonable re-
“quest... take necessary action to offcct (documeni ox othex
evidentiary materials) productlonq...” (Emphagis Added. Y N\
This _proccdurdl reguirement impose an express duty on the
military judee when faced with a Tcasonablo discovery request.
In this respect, Paragraph 1lldc, MCM, is related closer to the
affirmative duty for in camera inspectlons imposed by the Jenacks
Statute than to Rule 16. Thus, those cases cited by defense
regarding Jencks Statute in camera inspections should Dbec afforded
greater persuasive value than trial counsel cited cases con-
')truLng Br&_l as dlrcotly related to Rule 106. :

Your Honor s attentior is invited to the fact that even
under the more restricitive rules of civilian criminal dis CDVL]y,
disclosure cannot be limited solely to materials demonstrated
in advance to be admissible as evidence in court. AS_oLdtLU
in United States v Gleasor, 2653 I Supp 880 at 886

"It ig encugh o hold that the Government may not reaiﬂt
disclosure on its own view - or even on the view of the
moL;on judge before trial - that it will suqceed orn

" debatable evidence theovics in blocking odmission of

the lnxormatlon demanded.” - - : '

! .
Your donol will note that Paraglaph Jl)c MCM, 'doc” anot T quiﬁb
ca defense showing of admissibility as a condition pchudcnt Lo
discovery. . - '
' 6




L has been saild that crzer can resull not only Crowm cvidence

,upp asolon but by suppression of thoe u by whtc‘m the ('{r-L’c-a'a.c‘.lcm%f
can got evidence (See - CGroegory v Uni tod uLdCUHu E at 189, Lt
ig submitted that denial of this discovery roquest WllJ be Lunta"
mownt Lo suppression of the only ma: vailable to defense forx
records ius chLlon necessary to sccurc equal case preparation
opportun tys It dis most certain that defense does not have

access to the files of Colonel Carpeniter and Colomnel Everett

(uge Incl 1.~= Note: Department of the Army would not-ovcn
.provide response LHfOimdeOA concerning Lieutenant Calley’'s
recommended Vietnam awards Erom Qffdeial Military. Pe uonnel PJ]FQ).

Trial Counsel stressed throughout his brief that he would
provide defense with such exculﬁatory matiter as is known to
trial counsel.. As authority, trial counsel cited several caces
where the court accepted the Unitcd States Attorney's .assertion
that all exculpatory matter contalined in Alttorney General and
Federal Bureau of Investigation filecs would be. provided defense
counsel., These cases should not be controlling in court-martial
discovery proceedings because: (1) A United States Attorney
represents the entire United States Government before the Court,
Trial Counsel mercly represents the. Government at the Convening
Authorxity level. Trial Counsel cannct bind higher headquarters,
let alone outside departmental agencies, by lhis good faith prom-
lses of cxculpatory matter production. The cases cited by trial
counsel imply that the United States Attornﬂy was aware of all
relevant documents possessed by the government. Trial counsel
in a case of this magnltude cannot make a similar assertion; and
(2) Parag aph 115, MCM, provides for a broader based right of
discovery Lhan docs the Jencks Act arnd Rule 16. o

Your Honor' atteation further is directed to the fact that
nondisclosure of exc ulparorv cvidence may not bhe neutralized
merely because a prosccuting attoruney. Ls shown not to have know-
ledge of its ChLSthCO (Barbee v Warden, Waryland PGnLthLl&Ty,
33117 2d 842, 846 (U°CA 4th Cir 1964) {(In this case police but
not the US Attovnoy was aware of exculpatory Jdboratory reporis).)
TE such a judiecial result can occur in stricter civilian crimival
procood¢nwu5 i1t can ocecuy in the military where-a duty is placed
on the m¢l1tary'judgc by Paragraph 115c, MCM, to act on reasonable
and rﬂlevant discovery requests, Tor the reasons above assertoed,
Your Honor should not rely on trial counscl's assurance to comply
with Wrady v Maryland. At no point does . trial counsel assert:he
will tender to defense information which is of contested admissi-
hilicy.o Furtho? ~trial counsel does not asscrt that he ig aware
of all My Lal matter or that he intends to become aware of all
existing My.Lal matter. TFor example, trial counsel admits that
he is unawarce of the contents of OPORD 1-68 (C) aund 1lth Brigade
Repgulation 525~1. If Your Menor accepts as sufficient trial
,ounsei's assertion, in such circumstances, you place defense
counsel, whercver situntced, at the mercy of other trial counsel
who at some future date iIntentionally or negligently may view
only prosccution oriented files thereby denying deiensc any
mecans to obtain existing exculpatory evidence. Accordingly,
doefense requests that its motion be granted to insure that the
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Cada wrotl aund equal ease propavai:
by the Manuwal aod wili yoon othor
not violatled to the detyriment of Lhe acrcusod.

. _,/l.'d':./ ;',-(/ 'Vk.{f, (.‘“\.
GEORGE W, LATIMLR {ﬁHNNETU A,-RABYWK_ . RECHARD RAY
Chicf Counsel for o Military bDefense Counsnel forx
Accusced o Counscel s Accused
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