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IN THE UNITED STATES DISTRICT COURT FOR Wil Dl 5'i ‘RI CT

wWILLIAM I.. CALLEY, JR.,

Jr., respegtiully shows the follow1ng to Lhc above entltled

Court.

States Army and is commlsqloncd as a Flrst Llcutcnant,,

-
-
-

Defendants.

' The Petition of Flrst Lleutenant Wllllam L Calley,:

iy

1. That he is

the‘UnLted-States (

agalngt the United States of Amcrlca and- Lhe dbOVQ namod

as s'gnmonts, pursuant to the provmsxons of Title 28,

_)’personal defendantsT and oach Of them,

-that the relief

OF COLUMDI!

C1v11 ACLLOH No

IO PIRST LIRBUNENANT, UNITID
., STAYLS ARMY, ( ), .
‘ E@‘#/&r)ﬂr )/\-” IL)&JHH ‘7/‘/ [:.‘ ]/?c"j
f ' Plalnl,lff s
I “V 5 : S
© MAJOR GENERAL ORUIN Cw & - o
[TALBOTY, United States Army, . COMPLAINT
I Comnanding. Ceneral U nited, H =
' erates Infantyry Center, /"-"‘C# o"\“\
1 FL. Benning, Goorgia; ) -/W&nahwu43
b (S T4 TV AT T OPHI ”"le. .
o SHCRETARY OFF THE ARMY, . N
tSTANLEY M. RUSOR: GLNLRAL : ‘ﬁaﬁﬂ's?“’ |
! WILLIAM C. WHSTMORELAND, : :
., Chief of Staff, Unitcd States. : -
\ Army; REID W. KENNEDY, i
¢ . Colonel Military Judge, :
" Ft. Benning, Georgia; . é
i AUBREY 1. DANILLS, é&$ ‘ : '
i i X .
1 Trial Coundeifﬁ&hﬁ en 3
" STATES OF AMERICA, H

a nonconoensual membcr of . the Unlted

}: that hc ernga thls acLion

T
\

oughL is to enjoin and prohlblt

5‘/47’@ |

in thelr present Army

%cc.:_

Armv of*

"
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‘ ‘Whoqo namaq, ages and sexes are, according to the allegatlons
‘jl

“ ‘tence on each spec1f1catlon.

,“iChaef of Staff of the United States Army and e1Lhcr reJLdes in

-lant Major General Talbott resides. at and is asrlgned to command

enfovcoment and aurt Los  lon bve ol doelondants of an Lot of
;jConngss,'(Titic 10 O AT UECR), rdoentified an the Unifofm
| Code of Military Sustivo; and to compel Lhe namwd'dcf?ndant%;;;
r Lo perform the dutics they owe to him for the rcason that tﬁe‘
Act 1s being applicd against him in violation of and cnnLraryj

"to his . rights and privilegos under the Constltutlon‘of_the

Brigade, United States Army Infantry Center, Ft. Bennlng,g-'
Gdorgia, and is being held by the Army at that_post_sOlely

£or the purpose of being prosecuted for certain allégeda
o : : :
Cdpltal offenses. ' |

1 four specifications alleging violations of Article lleéf_ S

1‘;the Uniform Code of Military Justice, specifically,-mu;déring‘“

‘and SpGC1£1caL10nu, unknown; that on September 12, 1969,-
: _
additional specifications charging prexeditated murder in

:I
ﬁ
ﬁviolatiOn of Article 118, Uniform Code of Military Justice,
1

i H.'_ R = : IR
Vo 3. That on September 5, 1969, he was charged with: -

;with:thefsame lack of specificity as averred above were filed;

L]

that the six specifications were: referred for trial tao a’

. ‘ : . ’ i S e
!General‘CourE~Martial by the defendant Major General Talbott;-

;

and, that all the offenses charged are capital crimes and

-

convmctlon permits the Court- MartLal to 1mpose A death‘senwlw:

L
B

lof the Army and either resides or is on duLy in Waghlngton,
' N
B. C.; that the defendant General Wllllam C. wOsLmoreland 1

‘ (

“or 1P dctallcd on duty in haohlngton, D C.: tth thc dofend*?*
i|- .

wwith premeditation, a large number of oriental human beings’f"w_

r

.

- S |
Unitcd States =0f Anmoerica. ‘ N e
K ’ . ",-‘.

b © 2, That he ig assigned. to Pgadquarters Company Student

T

.
i
ﬁ _ f 4. That the‘defcndantq Stanley M. Resor, is Sccretary
il -
! L
' ,‘_:;;;
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=ﬁ_&titutlon of the United Statos. of Amcr1 and ceitaln Of iLG

ol the leadguariers Uniood 2taton Army Infintry Cenbor, - Ft.

Bonning, Georgla; tihan the ﬁ¢f?\cw1i Col., Reid W, Kennedy

regsides "at and nas ooon docatloed as Military Judge, Ft.

5

LBenning, Georgia, and navticulsarly Lo preside as LheﬁTtialﬁ~-'

Judge in the case cntitled Cnited %LuL(Q, nlajntiff vs, lst

Lt. William L. Callev, Jdv., defendant, Lthh JddlCIdl Circuit'
and, thet €he defendant Aubrey M. Daniels, III, has-becn.

detailed as® trial counscl to represent the United States in

T

the above mentioned action.

2 it @A i S
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»

i
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1
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5. That. the defendant} Major General Talbott;‘has'
designated and detalled some of the members Of_the:Generain_ i

Couri-Martial, will h%tail others. who:will.sit in'judgmént*

on the plaintiff, and unless transferred to a new PoaL w1ll_'

review the record of Trial.

1

6. That the plaintiff at al] times hcrein mentioned ﬁﬁﬁﬁ

has been and now is a citizen of the United States, retained

in the United States Army at It Benning, Geoorgia, contrary iti.;fg:
- : L
to his desires and he brings this action against the defendants, - -

. . . l o B

and each of them, as they have responsibility to protect hisﬂ ; 1
service and Conqtitutional rights but so far in the litigatlon :

they have not_legally done soj; that if prosecution 1s,not l
en301ncd as herein requested. and the defendants not compelled

“to perform\their lawful duties: and the General Court- Martial_i e
is permitted Lo continue on and rendcr judgment in tnat case, I
hlS Constitutional rights as a. c1tizcn of the United States !
and an officer of the Army w1ll be furthcr v1olatcd and, tha M
he will suffcr lTrOpaldblO damage and 1n3ury for whlch he haé
no adcquate xomedy at law. :

T

I
L
I
: Lo
7. That to subject plaintiff to tria] by General i

'_
CourL Martial, under tho general Jurisdictional prov1Qions of

Lhe Uniform Code ©of Military Justicc, will conLrivono Lhc Con—a

Amendments‘which w11l more fully heroinaﬁtor be sho¢n, that_'n
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bie trial by Coenor loCourumile LLnh b boon Giyootod, Vretrial i

Hearings have boeoon et v Choorgon nave poon, Lo fui(Hld fc)r‘
{rial, the Ceurt momioors noave boon aeoiallod, and Lhe IJ 31141ry

Jucdae has overrulsd all Constltutional and othuor objectlons

to tihe jurisdiccion of Military Courcs and has sct.a date .7,

cortain for commencoment of trial, so that as a mattex of fact:

and law the unconstituticnal denial of rights_heroinjmentidnéd
is threatened and imminent..

FIRST COUNT

8. That the alloged_prcmcditdtéd mdrder offenses |
which have been referred for trial by the dcfcnddnt,.Méjof.
Goneral Talbott, are §Lat¢d to. have boon commlttod in the
quublic of Viet Nam and paltlcu]ar]y in the area of My LaJ,

Village of Song My, Province of Quang Ngai which'ls out51de

the limits of the states and territories and possess sions of

the United States of America; that the prosecution of crimlnal,u:

offenses arising in that area raisc grave international,

nétional political and legal isgues which are not within.thef5~

jurisdiction of Military Court-Martial to decide.

9. That the charges as alleged, on their-face,jdélf:

not constltute crimes under Artlcle 118, U.C.M. J. for'tﬁé"
following reasons: Ind1v1dual victims are not 1dent1fled in
the charges! or specificationsmby either name or description,
Vas requiréd by the rules of pleadings and particdiariy.by
Paragraph 197 of the Manual for Courts~-Martial, Revised'.
Edition, 1969; that tho”devéription made in the-charges'and: 
SpClelCdLlona, as aldgd by judlClal notlco, 1s,-1nstead of -

a political group, a collection of persono who axc adherents’

" to a political idcology, which‘is abhorrent to the ConstitUtion,fu

Laws and Political Philosophy of the Unltod Stdth of Amerlca"

that the containment of that oolltlcal 1deology is and ha

.l been the mission of the United States forces in Vlet Nam,
. : ) ‘

, Korea ond Southcast Acia and for that purpowe'scarghgfop and

3

. -

.
Kl
i
e
i
!
B
P
Sy
, .
L
L
iy
.,
4
i




sS40

o

CiTY, UTAH

ALT LAK

=

dontruction b wat oo CLoonoanl o b sueh hdeolog,, we thoul
yogards Lo the oo e Hod wwmen Lo fheir deotruabion, ande s :
. ' ‘ : e i
Lowithiout regard Lo ony Goinoraences, oxaept Lo bl ool the o fé'; T ‘
. ' S R B
Cospread of thio ddoo oo oo Toon, s Troen b teast Augusto 10, 0 T
v ’ ' ) . ’ s . = ) SRR |
. . : e . : . ! B
1904, the policics ang noatanrn o0 Ml litary Foerces ol the . i
. United states of 7ivoricon ond itz ALlics; thalt the underlying |
V : . . B .

i
' purpose of the chargoes and specificatisns in the criminal | b e
X i )
: 1
L

éé case againsélthc Qlaintiff, and the trial contomp]abco LnerLby;Tf

g : I

E; s to usce the plaintifi to shield olthors and to conceal for Lf .

%} pOlLLi"dl ondo the pattern and pollcy; that said patterﬁ ana @!i

A . :

if policy leaves to the individual serviccman no moral ch01cc, %}

!; con51 stent with his assignment and nilitary duty,. to. chcrmlncﬁ > ‘i;
éF their vélidity; that the pattern énd'policy arc dictatéd by 'P‘_';?;
i; the Exccutive and State Departments of the Government and theylrﬁ,,,
{i pose political issucs which cannot. be deterﬁined by Cou%ﬁs of.L;i

. limited jurisdiction which primarily consider good order and’
i disc 1p]1ne in the Mlljtalj 5orv10e.

Ly | gq;mo D COUNT

—

10, Trial of this plalnt:ff by Gcncral Court—Martlal

|

|

i . i -. I
i will violate and offend against the provisions of the Fifth~ . ;f“x};
E Amendment to the Constitution of the United States which  ": MH
|- ‘ . ‘ . o . S 1"."
i provides "No person shall be held to answer for a capital . .
I

i

or otherwise infamous crime unless on prescntment or indict- . .

ment by a griand jury, except in cases arising in the land or

naval forces,or in the militia, when in actual service iﬁ timef-‘

= of war or’ public danger,™ thaL at the time of the allegcd

: of fenses a otate of dcclarod war as contemplatcd by thc

|

! Constitution did not-ex1st; and.that‘publlc danger as ‘used
%‘in.the Fifth Amendment to the Constitution, did not existi

;/within the continental limits of the«United‘Statéé 6r.it§
?-territories,of possessions. o .._fﬁ_ l:_:,f-vpf§}:¢?  7f“
i : . . : | &

! .

i :
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Cartial will oliond oo ioatoand beoin conbtravertion of the

.by'ehacting paragraph 3238 chapter 211, 18 USCA which provides;

‘seas, or elsewhere out of the jurisdiction of any particular
or is first brought;'but,if such offcndcr or offcnders are - not

resldence of the offender or of any one of two or mor joint,

s .

A

)L et Lo mest.oan ine plaanti 0D Lo Lriald by o Courbtm™

!
t

Sixth Amenduent cebhe Conobitution of the United States whdch oo

provides, "In all crivine osnescoubicnn, the accusoed sha]li-”-~

1

enjoy the right to a specdy and public trial, by ab 1mna1t1al

1 . :

jury of the state and diswvict where the crime shall havc been

- v

commltted" dnd particulazly 1s thal Amendmnnt controlllng

when the offnnseq are caplLal and a decath penalty can be ‘ J;.LE“

N

imposed.

FOURTH COUNT

12. That to subject the‘plaintiff to a trial by:‘

a

|

|
L

b

]

|

t

[

.3

!

Gencral CourL -Martial w111 be, in contravention of and offen51ve

to Article III of the Constltutlon of the Unlted States whlchly,

|
b

tprcvides, "The Trial of all Crames,‘oxcept in Cases of Impeach—

Lo
ment, shall be by Jury: and such trlal shall be held 1n the . ayf

That Congress 1mplcmentcd the Constitutional. prov151on
B

"Plie trial of all offenses begun or committed upon the high
. _ " SRR

.

o

State or district, shall be in the district in which the

4

+

_ A
”;so'arrested or brought into any district, an indiCtment or .
» L S

nnformatlon may be. fl)cd in Lhe district of the'last known;f -
o H

offenderu, or if no such rts1dcnce 1s known the 1nd1ctmenh or

mformatlon may be filed in the Dlstrch of COJ.umbia_.-'_'; RN

State where the said Crimes shall have been commltted but when& ;¥ft
’ : oy
riot. committed in any State, trial shall be hcl at such' ‘g
Place or Places as the Congregs may by Law have dlrected |
_ “

of fender, or any one of twdﬁor more joint offenders,wis éfrestéd'j“
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13, At o L Ui plalniiiff };y”(;prw;rgd Court-Martial ‘,'

Cowill offend agning’ Lo ol irvovialalion of the Pourtoenth

snendment as &uly incorpooowcd o the Flfth Amcndment of the!

Constitution of vho Unlced Siates and particalarly thdL portlon'

vhich in substance provides taoat all citizens are entitled tQ--
cqual protection of tho law. ihe avent which is invdlﬁed.in
the prosccoution of the plaintiff a-osc as the result of a
combat mission caxried on-byfﬁ.?latoon of American soldiers
i ordcréd on a seanch and dest;oy mi ssion in Lho My Lai Prov1nce
 .Tho Province was populated by orientals sympathetic to the;:

' encmy and this information was furnished to members of the

" Unit. There wecre appLOhlmaLcly 30 SOllera £rom pldlntlff' L

;:PldLoon involved in the gloundﬁflghtlng and of Lhe mombcrs who
ﬁ_participated-somc have been chargcd with offenscs not capltal,
' soldiers from other Platoons and the plaintiff have beep
ofdered tried for committing capital offensos;‘and ‘otheré,

¥specifically former servicenen. of the same Unit, havc not been

::chérged alt, all altheugh some have publlcly confesscd to kllllng

‘Eoriental civilians while on the same mission and-at the‘same.ﬂ
time and place and with individual'weapon°. ‘ |
The allcged reason for ths.unequal dplecatlon of the
. |
law is that the United StatesﬁArmy-doeS.not scek to try those
ind1V1duals who were dlqchdrged from Lhe service before

charges were preferred; that competent legal counsel both

'w1th1n and without the Service belleve that the holdlng of the

Unlted Statos Suprcme Court in’ Toth vs. Ouarleb, _330.U.S.:ll,-z‘m

(1955) lOO L. Ed. 8, docs not prevenL pro ccutlon}iekéeptf'
';by Courts ~Martial and that Lhorc are other lcgal mcthod ‘
avallabJe to the Arny which would pcrmlt ultlmatc equalltf of
': treatment of all allegod offenders; that Lhe adamant refusal

of the Department of the Army'toftreat.all_suspcdted Un;tedﬁ‘

e

I

i

'
‘.
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|

|
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| due process of law and to act in an unconstitutional manner and),
. . . Lo . - P

Courts-Martial will permit the defendants to deny the'pleihtiffl”

_into-strdngholds of Viet Cong_sympathizers with ofdeté'tof
kill,

-haGe been committed without the plaintiff and the'soldiersﬁ'

States citilzens and sollio s, wio sooved Tormesly in the came.

Tompany , on the oo Tission and.in tho samoe mannoer, rcsults_iwwf';,
a process of soilcctivity ad in the uncqual enforceement of the |

soalociion now _'?')O_i‘nfj used ey
to be .compelled.

In addlt_J.Ox the nrocian of

law.

voermits those wersons wio dave not been charged
i - | _ .

by thefhrmy.to be witnesses againsi the individuals who elected

“to remailn in‘the service and make it a part of their carcer =-— )" ‘ﬂ%
notwithstanding.the.fact that the Unitod States has‘entered”intopjeﬁj
b1nd1ng Lreatj obligations crtatlnq a duty to pros ccute all .
persons -located within its sovereign. territory sugpocted of L B
. .
committing grave breaches of the Geneva Convention Articles. o L
PIFTII COUNT

14, hat the trial-oﬁ theﬂplaihtiff by:awGenereL"%::.'_nﬁ

contrary to the laws of the United States of America. The',

basic fact underlying this Count is that the Army received=the

Jnd1v1dual soldiers involved in the My Lai 1n01dent either by
enllstment or involuntary 1nduct10n, that 1L assmgned them to “;ﬁf)
the infantry and the trainlng camps.and areas where it taught" |
them how the rifles, machine guns and mechanlacd crewv scrved
weapons should be used for the purpose of LJlllnc people, that

it shlpoed the soldiers overseas: to Viet Nam, ordered them

)

search and destodry; that the~alleged offenses would not -

scrv1ng undcr hlm hav1ng beon ensnared and cntrapped bv.l'

offlcers‘senlor to them; that at that lec tho Uth 1nv01ved

was commended for the success of its. operatlond but somt

twelve months 1ater and after some_publchZLng'of the eveht;jféﬁgTﬁi

the.Army Command took a contrdry approachfahd this ithhc“}ﬁﬁri

- . e
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' to interrogate, investigate and build a case for the prosccu-

" recommendation for trial was bas ed on htdisay statements

procodnre whiion ool n oot Lihe conaontn af o Sy and
jush rial ant. Lo creene T of ghie Conabitubi ot

1

The Gonoosl oo oannd af Ll hivy Lromos in Vielb N

Wam at the time of oo allouzd trasod, was tho Chiof of Staff

of the Amny at tho i $ioinoident wan called to the attention

i
i

of the. civilian officials and stil) is.  lie and othexr senlor
officers »n awhy at that, time and oany way conpected in the
chain of command, have a direct and critical intercest in the -
outcome of this litigation and every pavticipant in this
prosecution up to ard ineluding the Court of Military Review
will be appolnted by officers under his control and conmand .

. : ﬁ ] »
o initiate and carry on this prosccutlion the Army, through

i

officers junior to tne Chicf of Staff, has sclcctcd personnel

tion; it designatecd the officer to conduct the Article 32

Investigation and to rccnmmend the action to be taken; his

obtained by militafy personnel trained in the art o£ leadlng
l

witnesses to state impressions favorable to the Army; it selected

the officer to review the Article 32 Inves stigation and his

!
i
!
i

military advisor who oxdered or recomnended trial by a General

Court—-Martial; when the Inspector General's investigation was

L ["
dazemed insu%ficient the Army used the personnel of the Criminal

s .

{
-investigating Department and members of the Judge'ndvocate i
_ . 3

General Corp. to procure further evidence to strengthenkthe E
case‘fot the prosecution¥ since the casc was referred for triai
the Chicf of Staff_appeintcd a spec1al committee to collcct 2
additional evidonce to aid the Government and neuttaiize E
information favorable to plaintiff; the Arwmy dotailed Lhe Judg%
toyhear the case and the members of the Lourt-%artjal to 'Q'”L
decide the facts and impose the sentence; it will desxgnatoe- i
_ : Lo

the'Cenvening Authority to review the rcoord fotfiaiqu thofﬁi
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magazine,

.

Court—ﬁartial'and it oarmooinl Lha GUER crro e tho C@UFE;

Of MUlitary Rewviow wiich Lo mhg ﬁ'ﬁ.:s-“ z:p;u.(:];i,al;_e ,;.r_,,:c\:s:c:yr in thc::
appellate process. 1 whan Cramoworn, tho picturu'snows thnu

the Army and its gfiieors nnn only alaod and a‘:_)::lotod __t}‘n”c_a.‘
sanmiasion of f_:ho aloooed cerimas bui H has boon_a C&J:and Jur;;.:
hostile to the accusod and it will be-the ofosooutor, Judgc,

tricrs of fact and decideys cf the 1life and lJbO]LY of th.:

p1d1nLlif who was o”ouxﬁd to” carry oub i1ts polltlcal and
military missions. In .cdltlon,

through tho usc o; 1nvcat1*

qatho technigues and leading. questions and by Jnformlng
prospective w1Lnes es of the tostlmony of OLhOlS, the Doparf-
mant of the Army, aldod by the American news modla hao so
5hgppd and mo]ded tostlmonv ihaL potontldl w1tne59es are: now
"brain-washed" about the true facts and plaintiff cannot under
any circumstance receive a fair_trial.

In addition, the .

Commander—-in-Chiecf and oLhoro in the chain of command have

announced through the news modla and at publlc gathorlngs Lhat

action must be tdkcn to protect the image of the Army, and to

cffecLuaLe that and othex purposcs these procoeolngs are - belng

pursued-by the very individuals whese image may be tarnlshed.
So con51derod, they arc indeed a prCJudlced and unfair

proceedlngs for this petitioner. Therefore, Lo allow Lhem to

contlnue w1rl permit the carrylng out of a trial and appeal~

s

proceedlng which collectively w1ll be no more than a hol low E

rltual unfalr and unjust to plalntlff wlth a .concomitant

deprlvatlon of due procesa of law and other Constltutlonal

rlghts and pr1v1chcs qrdntvd to other citizens of the Unlted

States of America.

SIXTI COUNTr

15.. That every ﬂdtlonally rocogn1zed nowqpaper,"" 

radio station and TV tatlon in the Unchd SLaLe of

-10 -

ERC e -
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ZAmorica-and many ovaerscas outlets:have carrlod.the nows of tho‘f
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“y Lai Lre SESTORT AR L C Tils i;p!;::.g SIS {w,,"n,:j.."i'_j ’ iy ]];rJ ’ G
or roeading and Loos Do cuprplomoniod Uhe articelos with -
hosrrifying and inlianaioys plcourss; Lhe ¢overage has o

cinphasived that toae plalni 07 and norlors of the Platoon were L

csuspected of having o ritlod a wassacre, and that under no .

clrcumstances was it justilied; thabt pictures of plaintiff ana'! & .

hig participé%ion in the asserted nassacre have ﬁeen publisaed
worldwide and with such offlect. Lhm his name is synonmqus with @~
. My Lai; that various media have claimned the Soufccs of-iﬁfor;w-_
miation were the President of the United States, the'Seéretary..

of Defense, the Secrotary of Lhe Army, the Cthf of Staff of |- ;ﬁ

the United Statces Almy, the SecreLary of SLatc, and_maﬁy otheré“T  ﬁﬂ
in the m?]Ltary hierarchy who were in pO:lLlODq of respon51b1]1ty; 

that the structurce of the Army isasuchithat the statements and.‘
. Qiews of the Commanders who contrél ratings, promotions, and - % Q ' 
assignments.have é measurable impact on officers sé:ving uﬁder 
ﬁﬁhem and th¢ publicized stagémehts of those in higher cOmﬁandsi
roﬁithe petitioner of the presumption.of innocence and the’l ‘u "f$h 
! guarantee of the Fifth Amendment to-the Constitution which- |
provides that he shall not be deprlvcd of life, llberty or
property without due process of law. But in addltlon, to

 porm1t the trial of plaintiff would constitute a spe01f1c

violatlon of_hrtlcle 37 U C.M.J. (lO usc Sectlonc 837(a)) Whlchi
:prov1dea that no authorlty convcnlng a General Court—Martlal |

'nor any othor (ommandlng Offlcer shall attempt by any unauthorlzed

fmeans to influence the acLlon of the Court Martlal or any

Y
.

mcmber thereof in roachzng the flndlngs or scntence of a case.‘

The public announcements of fligh Ranklng Officers superlor

to Lhc petitionexr, up to and 1nclud1ng Commander= 1n—Chlo£ have
P

o “__""—_. =

ndlcated.thell belief that the actlons at My Lan wore un- !
jUSLlfldble and such public comments. Wll] 1n£luence all offlccr |

“of tho United States Army on the actlon to be dési red’ by:thu=9

i oty e P = —
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} Congrcss in promulgating tha® Artlclc v1olated AlLlClQ I,

|

3

f ,Section 8, Constitution of the United Statob of Amerlca whcn
P author17ed Court<~warL:a1 to 1mpo e the death pcnalty fnr f,
n L o

premedltated murder. The death pelalty for Lourtq—MarLlal E

. 1 .
‘-ﬁ oﬁfenscs-of.a civilian natur nexther'ls nOCb&SQLy and preper“
;i . - ) g ‘ . ‘. ’ ) [ A s
e o .

Aviy in this caso
i N A SR S IR .
| T § EEANENS B
L. Dhat plainli D0 in support of this COunL asseftélgﬁf‘*{:
Lhhat Articlevlle, vniforn Codo of Hilitaty Justice (Jlt]o JO, s
i . . o
ﬁ United States Cod:, Snction 918) is in violation of thegl |
E Constitutional rights of thetolaintiff.in that it providee E
‘j for and aﬁtﬁerizee the imy qlLlOd of the death pondlty as elfx?__tj~
. pormissible punishment Ly Courts-Martial. Thc death. pcnalty ”;; .
constitutes eruel and unusual ﬂun1QMmonL prohlbLtod by . Lhe: fgl
w; sighth Amendment of the Constltutlon of the UnlLed Stdtes.t-‘jéi
i laL the pOSSlblllty of dcaLh pcnalty enforcement 1;“?~ X
1

real and 1mmlncnt 1CdJnuL plalntlff av.reflccted by the actlon
| | f
' of defendant, Major Genecral Talbott in rcferrlng plalntlff to

ﬂ trial by General Court- Marttal without llmltlnq the death

it :
I penalty power of the Court members. It is apparent that the f

H . . ) .
" military judicial system of the Armed Services, because of its '

ﬂ#intérest and limited jurisdiction, will not determine that the

Y

death penalty is unconstitutional. Article 55, Uniform'dee'

. . I

; of Military Justice (Title 10, United States Code,. Section ‘i
o o ‘ . . : ﬂi*
i 855), though in existence since enactment of the Uniform

I _ : . _ o S
i Code of Military Justice, has never been applicd to prevent
I

I

)

|
the ultimate in cruel and unuSual'punishment,'namely deétﬁ;iéndl o

T

that 51nce e%actmont of the Code the death sentence has been‘

7

That Article 118, Uniform Code of" MJlltary Justlce,..

(Tltlc 10, United Statces Codc, Sectlon 918 is furthel 1n

V1olatlon of: Lhe Const1tut1onal rlghts of plalntlff 1n that

N

___rf-“f'i-_
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3

T

‘and imminent for the readons heretofore alleged.

Doy rogquirod as oo orilo Yo tho Covernment and iegulation. of =

Yo

[
+
i
o b
the land and navel Yovoo o A Court-ilartial death penal by’ ‘;g"h,
e B .. : .
]

Was ]d’e ordersd Inlo o ocuiion on Cr about 13 April 1961

and this isclated incid nx clearly roflocts thab it is 1‘1’f.)i:,617"i

1

"necessary and pronorn punitive ool of the Anll tary Court—

Martial system. 'Duc the absence of a clear and presont

necessity, within the_fr:mowork of Article I, Section 8}
’ I3

con titution of the United States, for a Court—Martlal to
cxercise death penalty power over er1iJan type offenses'of

PL@modltatea murder of civilians, such unconst1tut1onal . o

grantlng of power further violates plalntlff 8 nghth Ameth”f'

fn

ment rlghts to be free'fﬁom.thé\inflictidn of cruéifand. ?::!f
unusual punlthment and his Flfth Amendment rlght not to be Nf
dellVCd of life without due proceq of law. _
That, as applied to-plaintiff, Afticle-SZ,.Uhifetmff
Code of Military Justice (?itle;lO} Uhited States Code;_'h‘t
'Section 852) "Voﬁings and Rulingém is uncons tltULlOHal for 1t
agbitrarily deprives plaintiff of the equal rzghL and pro—'
tectlon of law granted to othor persons subjecteto trlal by
Court~Mart1a1 for offenses.where the-death'penalty cCan be
imposed by law. Pefsons tried by‘Court—Martial for mendafoff‘
death penalty offenses can be conv1cted only by the conculrenc
of all Court—MarLlal members prcsent at voting tlme. Plalntlf
however, can be convicted of” premedltated murdcr, whlch s
requ1res a mandatory oanuncc of death or life, Only'on:e-£Q0f
thlrds vote of the CourL"Martlnl members present at votlng
time.. Such arbitrary dndrerLnatlon Vlolates p]a1nt1£f'°:~g.
rlght to equal protection of Foderal law and hlS rlght to a’

Ialr trial undexr the Flan Amcndmont and Pighth Amcndment of

the.Constitution of Lhe Unlted-Stdtes..¥Such threat lS real o

PR
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"him in servitude in the Uhited States Army tO'kecp him‘subjectf

period of appointment’, solely for purposcs of* trial, at best,
'they are relying on a broken reed. While that prov ibn

'allowa the holding of tho e Armed Forccs pcrsonncl awaltlng

;offlcers are appointed and are not Gﬂll“LCd in the Unltcd

,Statcs Army.' Moreover, qny Act of Congro purportlng to

RIS AR G IO RN
17 PO o T D E o .
; . Aadicle o2 LU LD WAL SppoIinted as o oa CoImad n‘l C)n(‘(.A

F,
Regcrve Officor undoay i srovisions of 99 Lle 10, Unltcd;Statc$ﬂj
Codn, Scction 591 and %93 on Lhe 7ih day ol Scploabor, 1967,

Such appointments statutorily are stotod as being "“for an -

o b
indefinite term arnd are Lold during the pleasure of :the RN

President." *"Departmont of Army (‘mplementing) Regulation ;35~5

90, dated 9 May 1902, as changed, merely indicates theat -iJ
. : l

plaintiff's service obligation would be oquxva]cnt to the term’

i

_ ' . ‘ S ) |
contracted for by plaintiff. Anothcr ccnfllctlng regulatlon‘

purports to oetabllsh a two year mllltary obllgatlon, hcwcver,
Y
plaintiff has not signed a serV1cc obllgatlon contract

Accordingly, plaintiff docs not now, nor‘dld'he'ever, consent

>

contract to being retaincd in the United States Army solely_

for purposcs of trial by General,Court—Martial -- for a caplta,

—— '_, e _.'..'._.0 __.'_._._.-._._ -‘-__;-_., -

offense or any other -- and defendants have 1llogally rctalned

to criminal prosecution and not for the legitimate purposes

of using his services in defense of this Nation. In support

of this contention it is specifically alleged that Article

|
:
2, Uniform Cede of Military Justice (Title 10 United'Statés.‘ :
: o . v
Code, Scction 802) is. unconstitutional and unenforceable for l

54 : :
vagueness, and if defendants rely on said prov151on to confer

statutory authorLty to hold plalntlff beyond his obllgated

dloChdrgO al ter UYplLdLJOH of thelr terms of "enllstment" Bl

grant 'the Army authority to hold anxnmerlcan c111 Zen in, U

i .

- Army. solely to subject him to c11m1nal pr cutlon fOL c1v111nnh**'

. j ’
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e e+ e e e e -
-

‘to brlng bcfore its own Courtq_any person re LleSS of
A - : '
0 | ; _
- ;
L " e

JSubjection of plalntlff‘to crlmlnal prosecution for.a‘qapital:'

offense by any MJllLary Court v1olates all of hl above‘

.an unconstltutlonal aLtomvt to. flll a statutory void allSlng
from”the vague, lndeJn]LC and unconstltuttonal language of

-Artlcle 2 of the Uniform Codc of Mllltary Justice

.IOQUer each contracting pavty, lncludlng the Unltod Qtates,

offcnses LC unoonsiiinoio s all e sl a G Catube i ])r_;');(,-;'.j'(]” the"
aelegated authorics o7 o Constliution which authorizos:
Congress only totoncon oiorno Laws "o make Rules for the

Government and Rogulations of the land and naval forcoes" or

"To make all lawsz which shall be necessary and proper ..,

(Article I, Section §, Corstituticon of the United States. of.

Anerica). Iwm-this instance, deferndants do not desire to o7

A

utilize plaintiff's services in any necessary and proper manner . &

but merely desire to subject him to criminal prosccution -=
a function whichi, in thec absence of a clear and absolute
necessity, waS'lnLendta to be vested in the Artlcle Thrce

|

Courts and not the Lxecutlve Dcpartment of our Governmcnt

mentioned Constitutional rights: and sub]ects plaintiff. to

irreparable harm which recuiresrthis Court td. rant the
P 1 _ _ 9__

‘extraordinary relief requested. Further, Article 36, Uniform

Code of Military Justice (Title 10 United Statos‘Code}.Sectidn}.ﬁ"

836) constitutes an unconstitutional delegation of Legislativéthhﬁ

3

functions of government to the Executive Departmcnt.to'the

extent sald provision is used to authorize the onactment of

i

'tParagraph 11d, Manual for Court- Martlal Unlted States, 1969‘-‘i-]l

'(Revised). Yrhe LIxecutive retentlon of Coulthartlal jurlsdlc—

i

tlon, not specifically and clearly conferred by Act of Congresii
',

1n the Unlform Codo of MLlltary Justlce, by fiat COnStlLutes

i+

S | - NINTI COUNT e “-;gixyjlg'l‘r*

~18. The provisions of the Gencva Convtntlon Of 1949"
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,’1tr1al by Genoral Court Mdrtlal pcndlng a hearlng upon Lh;s

i of the United Statces cxionds, jurisdiction of the Fodcral_ﬁ_rfﬁ

JConstltutlonal provisions prejudicial to the plalntlff

‘from the service and for£o1ture of ‘all pay and allowance.;,It'

| Nationality, who i alloged to have comniticd, or to have 0.
ordered commitieda, gr.ooqe Lrocachos of the Articles of the ™ &

- Convention and thosce includs pronadlitated murder. These pro-

bistrict Courts of all cascs inrlaW'arisjng andor Troatics

3

macle, or to be made.  The violations: al]ogod in Lho spoc1i1ca—'

-
-

v tions against the plaintif?l fall in the cateoory of offonoeq

, in violation of a Treaty and by the prov151ons of-Artlcle_Qﬁ

itonetltutlonal rights apd prlvlleges whllc MJ]lLary Courtﬂ,w_;”
3 R
i will deny him many which belong to all c1tlzens. Furthermore,

under the facts of this casc, to- pcrmlt the latter Courts to

| try the plaintiff and not dischargod American soldiers;oﬁ_the;,_.

countries, would resulit in an unequal applicatiOn of the
s . :

That in addjtlon to 1mp051ng a death penalty, the

is: clear, therefore, that plalntlff 5. lo s of payfretlrement'

'benoflts, rlghte to promotlon -and other emoluments cstabllsh

that more than $1Q,000.00 is in controversy in the case at bar.

 WHEREFORE, plaintiff prays as follows

1. That the Court accept thlS Complalnt and Order

'—l-

t f

,}3 ,f 2. That the dcfcndahts, and each of thcm, theirﬂff

,:

‘

from taklng any further steps to contlnue with plalntlff s’

fQComplalnt | 'h S 'ﬁ\ ,'_ _“3-=¢' gjﬁ=f“”

} visions are self cxecuting and Axticle 111 of the Constitution | -

' III civilian courts have'jurisdiction to hear and,dispOsé ofﬂ]‘“

I the charges; Those Courtg can: grant the plalntnff a]l of hlS 1"
| o

same military force, or citizens of Allies, or other forEignfﬂ~u

o B

1 General Court Martial may impase llfe 1mprlsonmont, a dlsmlssal-”'

agents and subordlnantos, be Lemporarlly rostralned ex parte,‘gﬁ
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. relief as jUgthC dnd Jaw quulre.

T

3. That coprios of the Conplaint, together with the: -
Temporary Resiraining Ozdix and appronriate Swwnons be served,

as provicded npy law, upon the defendanes, and cach of them, and:’)

that the Attorney Zencral of the United Stales and tne

United States Attorncy for the District of Cojumbia'bq sérﬁédﬁfﬁ

for the defendant, the United Statcs of Amcrica,fb

4, That pursuant to Title 28 Section 2282 .a

District Court of three Judges. be empaneled, according. to’ & - |

law, to hear this Complaint and grant the reliefiprayed_for_

by the plaintaifif. ‘
a

5. That the'DistriCt‘Court'of'three‘Judges grant'”.~
‘an interlocutory and temporary, injunctionﬁehjoiﬁing andg;"m
- restraining the defendants, and:éaph of them, their agentSf‘

and subordinants from prosecuting-the'plaihtiff by 'a Geqéral_

R

Court~Martial.
6. That. the defondants., and éachﬁof them, th01r

agents and subordinants be permanently enJ01ncd fLom

prosecuting the ﬁlaintiff Ly afGeneral'Court—Martial}'thatﬁ“

'Lhey be compelled to dismiss Lhc chargaos agalnst hlm, that

they be required to relcase him from. further service in- the

Army and that he be discharged and freod
i

7. That should the: relief rcquosted in paraqraph

6 be ‘denied then, 1n the alternatlve, that the Dlstrlct-

- i

',Court o£ three Judges ordex the chargcs Lransferred to an
Artlcle III District Court for the plalntlff to- be trled bw

‘a Jury as.requlred by the Constltutlon‘and 1mplementgd'by;

law, - '

A . . i

-1

8, That the plalntlff have such othcr and furthcr o
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t Lake City, Utah

JAGC United States Arny
Ft. Benning, Georgia

416 Ingineers Bu;ldlng

Llevoland Ohlo

- Civilian pefense Luunselff

RICHARD L. KAY
- Civilian: Coun¢el for Accused

GJ:(J.\.\I‘.. ‘n’. ] A[J ’J. tl{

RESNETI AL RABY.
Majc.o, JAGC United- SLaLCb Ar
Military Defensc Couns cl
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R : ‘
My Commission Expires:
i “ b - :

STATE OF GEORGIA. : 1

COUNTY OF - | )

Oy the: ~day of - o
personally appearcd beiore ma the_ dulquﬂﬁd ofchol 1uLhorl/cd

Lo adminibterjgaths, William‘hﬁ Cahlby, JL.,YLt;, UnJLod Stdﬁe &
Army,.who dftef bclng duly sworn on oath say dnd doposeg”f'“'
that the allegatlond oﬁ fact. ‘contained in Lhe foreg01ng

Comp]alnL are, true and corroay

WILLIAM L. CALLEY, 9R. .

Subscribed'and‘swornfto‘béfofewme thigh

of July, 1970.

“1Y-




