
. 

, , 
OF COLUi'!ilr.', 

" * * " 

1,lf"lUJ{ Gm,Ehi\L omnN c' .. 
ThLBOT11.' , United StCltcs Arll1Y, 
(:~oDllHClnc1ing Genc2.r:al united, 
'~l~~ltcs lr}[[lntry CCI1ter, 
Ft. BCll11ir10, G(~()rgi2; 
SECHE'riW,Y OF TllE l\l\i'lY, 
S'l'l\dLEY H. m:E;OH: Gj,;:n:RAL 
WIl,LIl\M C. WES'J'tltOl,ELl\UD, 

'k * * * 

Chief of Staf f, Uni tcd States, ! 

Army; HElD 1'1. KECWEDY, 
Colonel Military Judge, 
Ft. Benning, Georgia; 
AUBREYd-l. ~ANl)lLS, ~M?" 

1---, ,--'I"" .' ~'i:JV f'19, U:f,'" ;. Trial Counse ,~a I' Ell 
S'l'A'l'ES OF l\~mRICA, 

Defendants. 

civil Action 

COM P'L A I N T 

;r;;. ) rl. .... < I.-b ."'--. 
Hm dq""""" 5' , 

P'-SJ'>1 , 's ~ C\ f 
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'l'he Petition of Firs,t Lieutenant William L: Ca.ll'ey,· 
I. 

II ! 
Jr., respes::tfully shows the following to the above entitled , 

. ,,<t 

Court: 
"I, i 'J 

Ii" .,' 

1. That he" is a nonconsensual member of ,the Uni't;ed 
I 

i' , 
States, Army and is commissioned,.as. a First Lieutenant, ,I\rmyof' 

. 
, . 

I 
;: the ' United' St:ates ( ); that he bri.ngs t,his action , , ' !; 
Ii !.' . 

against the Uni ted States of America. and' tho abovo ,n'aulod," ,;:, . "I 
I' 

,Oil '1"'1" 
, , I . 

ea.ch of them, in their present ~rmy;" ii/' PQrsonal defondan Ls, and 

Ii 
, 'I' 

, , 

" ,\ 
': ]: 

" 
, 
'j 

assignments, purSuiwt to the r-rovi,sions of Ti tle. 29 ,Sec .," " 

2292; that the reU,cf C;OU'1ht is to enjoin and prohibit 

, , 
: 
I , 
I :, 

, t, ' I .: I 

, '-' 



• 

.:. c: . 

to hiE;, rights Clnd privi.j.c9C:~) ;.tndcl: the, Constitution of. the 

i' Hni ted States-6f j\;~criciL 

I 
I 

, , , 

. , , 
i" . , 

,\ 
, I 

'-.- . 
2. That he is assigned to Headquarters Company Student 

I 
, llr ig ade, Uni ted S,lates Army Infantry Center, Ft. Benning, 
i , 
:1 (;eorgia, and is being held by the Army at that post solely 
l: 
:: for the purpose of being prosecuted for certain alleged 
'i 

:: capi tal 
I, 
\' :, 
'I 

I: 

• offense'S. 

3. That on Septemb~r 5, 1969, he was charged with: 

ii four specifications alleging vioLatioris of Article l18'of 

;: the Uniform Code of 11ili tary Justice, specifically, murdering 

;:with premeditation, a large number of oriental human beings 

, , 
I 
! 
! 
\ 
I 

I 
,J , 

i 
" , 

It 
I' . I . 
I . 

, 'i ~hose names, ages and sexe~3 are, according to the allegations \ 

I " 
\1 

~:and specifications, bnknowll; that on September 12, 1969, two 
il . ,. 
;i additional specifications charging pre,r.cditatecl murder in 
" ii 

I . 

i 
I 

i 
I liviolation of Article 118, uniform Code of Military Justice, 

H ' I Ii wi th the same lack of speci f icity as, averred above were filed;, 

:1,1

1 

that the six speci fications were, referred for trial to a' , II", 

, ' \ , , 
Iii General cour,t-Mart~al by the de.fendant MaJor General Talbott; 

! and, that all the offenses charged are capital crimes ancl ' 

I' I! conviction permi ts the' Court-Martial to impos:" '.' death SE!O-
Ii 
I!tence on each specif ication. 
I . 

.' 

secretary , 
Ii .. 

'11i 
4. That the defendant, Stanley M. Resor,'is 

. , 

.f of 
I' 

the Army and ei ther re" ides or is. on duty in l'lashington, i 
I . I . 

i! 0: C.; that the defend"nt General William C. Westmoreland is., 
i . 

. ..' I I:, 
either resides,Jn. \ 

·"".'····'···.1', I 
~'1 i < r 

'···1\ 

r 

• 

dChiE'f of Staff of the Unj teel States Army and 
II 

lior is detailed on duty in \iac;hington, D. C.; that the defend,,: 
'I 

\ ,;': . 

II i: am: Maj or General 1 albot L red.des Cl,t .. nel is as::: ignecl to 
" 
" 

i: 
I' 

• 'i 

;, 
, 

, 
i 
\ 

command 
"f" '. :,' 

, , 
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Bcnnin], Georgia; t; ... :.:~. t.: ,.', 

licnning I Georgia, 

.' I, '\ , . 
! ' 

I 
! , 

Juc', , J'n t',e C'~" ,,,,,,'tl""'"'i'" 'c' <,,,,,,, ,,, 1,', t'ff' It! l.JC _ j - d,:>'~- ~.l,"".l. '" ,-"" ::..:~_~_,-_~~~':.,:~~:..-,_!.?.: .. :...:.~.~.:_~ .. , vs. 5 ') ------,- I 
~~~, William L. ,<=..:,I~,J.,=-:;-,-_J~:-'-L c1c_fi,nd':ll,_t, Fifth ,Judicial Circuit;: 

and, th2'c tl)c defenc1"nt: lIubr:8Y' N, Dc1lli81s, III, has been I 
detai led as trial coum;col to r:epresc,nt the United StateE, in 

the above mentioned action. 

5. That tile defendant, Major General Talbott; h~s 

de,;ignated and detailed some of the members of the General 

Court-Martial, will ~~tail others who will sit in judgment 

on -tlw plaintiff, and Ullicoss transferred to a new Post will 

review the record of Trial. 

6. That tll8 plaintiff at all times herein mcmtioned 

has been and now is a citizen of the United States, retained 

in the United States lIrmy at Ft. Benning, Georgia, contrary 

i , 
i 
I 

\ 
I 
i 
I 
I 
I 

i 
I 
! 

i, 
I 
I 

11< 
" 

\ 
,j 

II 

I .') 

" i I 

to his desires and, he brings .this action against the defendants,' 
i 

I' 
II and each of them, as they have responsibility to protect his,' ;" ,I' 

I' :1 

" II Ii 
" 'I 
" 

Ii 
': , 

service and Cons ti tutionul rights but so far in the li tigati~nl ,. 
, I 

they have not legally done so; that if prosecution is not 
I 

enjoined as herein requested and the defendants not compelled 

• to perform' their lawful duties. and the General CO~lrt-t1artial 

I , 
! 

is permitted to continue on and render judgment in that case, 

I his Constitutional rights as a citizen of the United States 
I , 
d 
Ii 
I , , 

.. I 
and an officer of the lIrmy will be ,further violated; and, that 

I. 
he will suffer irn,pClL'ilble damage and injury for \~hich he has: , , , \ no adequate remedy at law. 

I 
I~c· . 7. 1'hat to subject plaintiff to tri<ll by General 

.. .., J 
provisions. of ': . 

·Ii if Court-Martial, under the general jurisdictional 

I! 
" 

• ! ; 
the Con-, 

o· .! the ·Uniform Code 0: Hi Lilary "ustice,. will contri\vene 

11 
ii' 

, 

i! : 
;1 
;! 

Amenc1mc'r,ts which,'lill n:,.>l'(' fully hcneinafter be shO'.m; thllt 

" 
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,I 

I: 
" 
" I: 
11 ,I 
" 

" 
., 
" I 
I! 
" ,I !, 
" II 
:1 
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il 
II 
i: 
il 
rl 
" Ii 
I'! 

I 
I 
I 

II 

I' n:;tr 1.u1 

U,C IHlitary 

,I 
I 
\ 

to tile jt;..ri?dict.ic11! C,i: ::j.l i,t:(t~~-:::" CC'l'<--::Cl:E; and h':'l;:; ~:>el u c1at~ 

cCl:lzd.n for. C0i1l11l'~~nl:::c::-:c:r;.L: c:f. t,riaJ .. , so that a~~ a rnclttcr of :[act j' 

and liM t '18-·u·nconstitl.1 tion0l denio:l of right[; herein menti6ned I 

FIEST cou:~r.l 

8. Thill: the alleged prcnK~c1i tu ted murder offcn'ses 

which have been referred for trial by the defelldimt, Major 

General Talbott, are gtatqcd ·to have been committed in the 

,Republic of Viet Nam and particularly in the area of My Lai, 

Villi:1ge of Song My, ProvinGe of Quang Ngai which is outside 

the limits of the states nnd territories and possessions of 

the United St:ates of l\merica; that the prosecution of criminal l 

offenses arising in that area raise grave international, 

national poE tical and lc,ral issues which are not wi thin the 

jurisdiction of Military Court-Martial to decide. 

9. That the charges as alleged I on their face I do 

not constitute crimes under Article 118, U.~.M.J. for the 

following reasons: Individual victims arc not identified in 

t:,e charge\'\ or specifications ... by either name or description, 

I as required by the rules of pleadings and particularly by 

II 

I 
,I 
1 

i 
I 

;1 
1 
I 

I 
I 

Ii 
Ii 
II 
Ii 
II 
'I 

Paragraph 197 of the, Manual for courts-~jartL<',I, Revised 

Edi,tion, 1969; that the' 'description. made in the charges and 

specifications, as aided by judicial notice, is, instead·of 

a pOlitical group, a collection of persons \~lJo a~:e .adherents 

to a politic"l idcoloCjY, which. is abhorrent to the Constitution, 
\' .1 , ' 

Laws and Political Philosophy of the United States of )l.mctica; I' 

that the containmellt of that political ideology is andhaB 

been the mi,;sion of Uw United States forces in Viet NUln, 
I 

Korea <lnc1 Sou th(!,'ll3 t 1\1', i it ilnd for tha t purpos~ search· for and ,I,' : 
I . 
I 

I 
I 
\ 

il· 
e:: 

, ., 
'''I. 
1 

. 'f 
.,,;,,: 

" , 
r 

. , 
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i.: " ~ " ~ ,I 

" i! 

Ii 
" 
" :1 
'I !, 
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II 
I 
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I: 

It 

'I 
I' 
L 
I 
" II 

I: 
" I, 
" II 

" ': ,. 
i: 
" 
Ii' 
" II 
I, 
I' ,I 
i ~ , 
:, 
" 

" 

.,1' , 

,. 
I 

an'd 

, , , 

U.,c unr1(,,:lyin<] , 
i , 
i 

in the crimirwl 
, 

CCl~)C uS]clinst: .. tIle: pl2..intl~ir ~llld tIll.' ll".ial cont.cmpl (.1 L:.cd thereby', 

the plo.inl.:.iff s·hi.eld c)tl~~~r~; une to conceal for i 
i political ends the pattern and policy; that said pattern and , 
i 
I 

i 
policy leave,; to the individual serviceman no moral choice, 

I 
consistent with his assignment and military duty, to determine 

I 
their validity; that t~e pattern and policy are dictated by ~. 

the Executive and State Departments of the Government and the) 
I 
I. 

pose political. issues which cannot. be determined by Courts of 
I" . 

limi ted j ur isdiction 1'I11ic11 primarily cons ider good order and 

discipline in the Military service. 

, 

: 

I 
I 

.1 
Court-Hartial 

S i':COND COUN'r 

10. Trial of this plaintiff by General 

will violate and offend against the provisions of the Fifth 

Amendment to the Constitution of the United states which 

provides "No person shall be held to answer for a capital 

or otherwise infamous crime. unless on presentment or indict-

ment by a g~1nd jury, except in cases arising in the land or 

" 

. " 

I 

I 

i , 
n.aval forces, or in the militia, when in actual service in time .\ 

of war or public danger," that at: the time of the alleged' 

offenses a state of declared war, as contemplated by the 

Comrt'itution did not exist; and that. public danger as 'used 

in the Fifth Amendment to the Constitution, did not exist 

Within the continentnl linlits of the United StnteD or its 

territories or POSSCSSiOI1S. 

I 
: 
I. 
I 

I 

: 
I 

i 
-, \- :, \ 

. 1 

!" 
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l' ~: 

\1 
i~ , 

'1' 
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'J. J. • ;' ,,1) I L if: J )'/ 

: ,.,' 

,",,' ." , . , , 
Ci..< t:; ~L·;J-·~~,·' 0'::- the. tlnil .. (:,d ~~tu.t.cs 1dI,1ich 

, of: I' ~"'" 

l)"covic1c::; I 

i 

jury of the state "net d~,;··.,:ict l"lccJ:cthc crim(' ~;hall have been:. 
- I 

committed", and, pao::ticulac:ly is thal Amenc1nwnt controllin9 

when the offenses are capital. and a cleo.th penalty can be 

imposed. , , 
FOURTH COUNT '1 , , 

I 

12. That to subject the plaintiff to a trial by , • I . ' 
General Court'-Martial wilt be" in contravention oJ; and offensiv'e , 

I 

teo Article III oflhe Constitution of the United states .which .~ ,', 
! 

prcvides, "The Trial of 0.11 Crimes., except in Cases of Iinpeach-
! 

shall be by Jury; arId such trial shall be held in the I, .' 

I ' 
l 

state where the said Crimes, shall have been committed; but when 

not committed in any Sto.te, trial shall be held at such 

Place or Places as the Congress. may by Lo.w have directed . ." , 
\ I', 

1'hat Congress iHlplemented the Constitutional provision 
! 

by enacting paragraph 3238 Chapter 211, 18 USCA which provides',: 

"1'l1e trial of all offenses begun or committed upon the high' 

seas, or elsewhere out of the jurisdiction of any particular 
\ 

State or district, shall be in the district in which the 

! 

offender, or anyone of two or more joint offenders" is a;r:rest~d 
I 

or is first brought; but,if such o.ffender or offenders are not ,'.\ 
so arrested or brougirt into any district, an indictment or 

information mily befilcc1 in the district of the last knolm 

residence of the offender or of anyone of two or more joint. 

offenders, or if no such rcs..i.dence is. knO\VJ1 the indictment. or 

information may be filed in. the Dis.trict of Columbia .• U 

-G-' 

" 

'\ 

, , 
, 
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CUl!Elituti'Jrl O[ LJ1(; u;'li.~-.c<~ ::~:~:1tt..~S, Cl'",d i~)(~.L·t.:icularly that portion 
i. 

1 ("(Ju (11 pro L:cctior~ of U:-:: 12.":7. Tile cvent 'dhich is involvccl in 
" 

as the result of a 

,. 
!: combtlt mission caryj~c1 on jJy. D. Plot:oon of Americnn soldiers 

1 -

I 
i . , 

, I " 
I 
i 
I 

ordered on a sea.rch unci d8scroy missiol1 in th" 11y Lai Province.:, 

, I 
I. 

, 
'l'ile Province 'da,,' populated by od,entnls sympathetic to 'the 

i 
I enemy and this information was. Lurnished to members of the 

I , 
I' I, 

i, P,latoon involved in the grounCl fighting ilnd of the members who I 

Unit, There were appro"xir"ately 30 soldiers from plaintiff's 

I 
: participated some have been charged with offe-nses not c:apital, ' 
.. 
" soldiers from othc,r Platoons and the plaintiff have been , 

ordered tric,d for committing capital offenses; and, others, 

, ' 
I .-, . , ' 

I 
II . l' 

. ~~pecifically former servitcmen of the same Unit, have notbee~ 

.• 1, ' 
I' 1 charged a~ all althougll S(lmC have publicly confessed to killing, 

I 

" ': Ii oriental civilians while on the same mission and at the same 
! , 
i Ii , time and place and wlth individual weapons. 

Ii ,I 

Ii " The alleged reiJ.son for this, unequal application of the 
" ' 'I I !i law is that the United States, Army does not seek to try those ,.! 

Ii 
I individuals '.who were discharged from .the service before 

I I charges were preferred; that, competent legal counsel both 

" I; 
" I II 
" 

the 

11, 

within and without the Service believe that the holding of 

" 
Uni ted States Supreme Court in 'r.oth vs. Quarles, 350U.S. 

i. 
i , 
I 'I 

Ii 
Ii 

8, do~s llot prevent prosecution,except 
. , 

(1955) 100 L. Eel. 

by Courts-~liJ.rtial, unc1 U'C1t there arc other legnl methods 

,,' . b 
I, <,walla Ie to the Army which would permit ,ultimiJ.te eCI\l<llity of 

1 

I 
, II" . 

ii treatment of all alleged offenders; that the iJ.damant refu~al, I 
I' 
'I I, 
" 

; ! 
of the Department, of the l\rmy to treat all suspected Uni ted 

II 
, .. , 

I: , , 

',', 'I' 
! '1; 

,I. ", 

.1 I' 
, ·11 .;; ,,~ 

, .. 
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.J,' 
.,1, ;, . .), "~G ::;'-...'l.·vc'(~i .fUl-Il" .. :J·J.:; .in the r;o.me' :1 

, i" ' 

.'r)mpclny, on t:.(~ .~, ,-:,;, :1 ~~;.,d .. ln tile S,:tl:"\C In'-1.l))lcr:, r.(·~sults, in!!' 

,I 
i, :u~:~oc:: c; a::i ::::: C ~:,,' ~ :::~ "',',, i~f: t~::: 1:: ::::(,1~::1 n::',: f~: ::,:;c: :0:[ . the, \ ' 

:: \, I, 
:1 }.)r:~Tmits those:: rjcr~~c_·:~:. ',.<;G ;l-avc not been (;hi.u~Cjcd La be ,coJ"Tlrelled,. 

I' by tire. Army t.o be "'Iitncss,,'s a(]ai,nsi: the individui11G who electedl 
I I ii to remain il;~i:he SC'r\'':,ce il:1c1 make, i. t u part. of their career:--I', 

ji not.withstanding the facl that. the, United States has cntcred into, 
i: I' 

ii bind, ncr treaty obligiltions creatin,] a duty t.o prosecute all 
Ii · r persons 
II 

located within its sovereign, territory suspected of 

Ii 
,: committing grave breaches of the. Geneva Convention Articles. 
" :i 
I' 
i
l 

FIFTlI COUNT 

I 

I 

il 14. That the tr.i,al of the, plaintiff by a General ',': 'I 
i! Courts-Martial wi 11 permi t the defendants to deny the pl~intif;f:' 
" ' ' . I 
il due process of law i1nd to act in an unconstitutional manner 'and', 
~ I . : .. 
11'1 

Ii contrary to the laws of LheUnited Sta.Les of America. The, I 
!I I 
'WbaSic fact underlying thL'; Coun.t is LhaL the Army received the \.' 

i

l

,; individual soldiers involved in, the My Lai incidenL either by, I 

.,
I

i 
enlistment or involuntary induction; that it assigned them to I 

II: Lhe infantry anel the training camps and areas where it taught .. \", 

II I them how the rifles, machine guns, and mechanized cre~1 served, \ 

weapons should be used for the purpose of killing people; that 
, \ 

I it. shipped ~he soldiers o\'erseas; to Viet Nam, ordered them 

into strongholds of Viet Cong sympathizers with orders to 

kill, search and dest6ry; that the alleged offenses would not 

ihave been committed wit~out the plaintiff and the soldiers 

I serv{~g under him having been ensnared and entrapped by , 

of~icers senior to Lhem; thilL at thilt time Lile uni.t. involved 
I / 

,jwas commended for Lhe success of its.' operations, but some 

H I twelve months later and after s.ome, publicizi..ng of the evont" 

i the, Army Command Look il cun t.rary approach and this is the' 

f! 
.J 
" , 
" II 

I 
I 

, , 
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r1'hc: Gc.:n C~.:: 

t~ arn at tLc Li.H1C 0 ~ 

of lie and 

chilin of command, h~lV(~ 2 (1':~_r(;-ct and Ct'_L_licDl intcr(~st in the 

outcome of this li L1 sect i_all and every pilt'l:icipill1t in this 

:: pro";(:cu Lion up to ancl i ;)clClcl-'.r'T ·thee Ccurt of Mil.i leary ReviCH 

will be appointed by officers under his control and commond. 

i, '1'0 ini tiate und carry ~n this prosecut_ion the Army, through 

," 

:, officer,; junior to the 'Chief of Stoff, hus selected personnel 

"" 
" a to interrogute, investigate und build a case for the prosecu-

l> • 
Z tl 

, u :r 
1 .J < 
, 3 S , w 
) tfl ~ 
· Z toO 
} ct: U 
· ~ w 
) ~ x 
· < 
(' 0 ~~ 

" 1-III J 
~ 
<II 

I 

" tion; it d8signoled the officer to conduct the Article 32 

Investigution ond to recommend the action to be token; his 

'/ recommendation for trial Vias based on heilrsoy stotements 

1 ~ 
i 
i 

,i obtained by military pen;onnel trained in the art of leading 
, I 

favorable to the Army; it selected 
;1 witnesses to state impressions 

"1\ 
i 

!: the officer to review the Article 32 Inve"tigation and 'his I 

'I 

I 

\' 
\ 

'i 
' 

, military advisor who ordered or reconunended trial by a General 

i ~ 

court-Martial; when the Inspector General's investigation was l\ 
ii 
il 
" Ii 

! 
d(;emed insu\1ficient the Acmy used the personnel of the Criminai 

. I 

!: 
li Investigating Department and members. of the Judge' Advocate 
(, 

II 
Ii 
l! 

General Corp to proctlJ:'e further evidence to strengthen the 

ii case for the prosecution; since the case 
. I 

was referred for tr1al. 

ii the Chief of Stilff appoLrlted a special committee to collect 

:' 
" " I ~ additionp.l evidence to aid the Government and neutralize 

! 

\! 
, :~ 
/., 

" 

, 
information favor able to plid.n tif f; the Army detailed the Judge 

! 

" to hear the Cilse ilnd the members of the Court-:'\arti1'll to '''1 

': 
:) 

:: decide the f acts and .1II\L'O[;e the sen ten co.' ; it will designate 

j! 

:. the Convening lIuU,ocily to review the record of trial of the 

I , 

, , 

I 

1 
" .-, 

)I"jf , 
. : i, I 

'1, Ii 
. I 

. I ,;',,:' 

I 

! 
I 

, ' 
" 

, .;: 
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CC)\.l.( l-;·l arCi 21.\. i: ;l(~ 

II or ;-·i.i.li Lclry n( '/.LC'~-',' 
I 

.L j:' l_'" 

the Army ana i 1:s 0:.:. J. C( 

I' 
! hO~3tilc to the accu:3c;cl al'!c; i.t.:.. ,,·,Yil.l be.:: -\.J'te pl:O::.;ccutor I Judge,. 

triers of fa~t· ana (lccid('~:s of the Ij.[t~ nod liberLy of thi~ 

plailltiff WllO was o~dcrod to' carry oul its political and 

" 

1: rni.liL(lry missions. In additiOll, through tIle usc of inv8sti-. 

!' gaLi.v'-, t.echniques und leading quest.ions und by' informing 

pro';poct.iv8 \-Ii tne.sses of the tesj:.ir,}ony of othe.,rs, the Depart-
'.~ . 

rncnt of the Army, aided by, the American news l!\edia has so 

s'hap8d and molded testimony tha.t potqnti«l witnesses are· now 

I , 

I 
I. 

I 
i' 
I 
I 
! , 
I 

"brain-washed" about the true facts and plaintiff cannot, under l 
I 'i any cj.rcumstance receive a fair trial. 

I' 
" 

In addition, the I ,,; 
. ~ .; 

" Commander-in-Chief and others in the chai.n of command have i 
i 

;; ;announced through the news media and at public gatherings that! " . I 
, ! 

:1 action must be taken to prO'te·ct the irna<J0 of the Army; and to 
I' I :1 . 
I; effectuate that and other Iluroos,es .. these proceedings are being I 
I' " 
!! pursued by the very individuals whose image may be tarnished. i 
Ii So considered, they are indeed a prejUdiced and unfair 

i: i proceedings for this petitioner. Therefore, to allow them to 
'I , 
!: continue wiri permit the carrying out of a trial and appeal 

I' 
,I proceeding which collectively will be no more than a hollow 
i: 

"I: 
II 
'I I, ,. 

ritual, unfair and unjust to plai.ntiff, with a .concomitant 

deprivation of due process of law and other Constitutional 

I , 
I , 
! 

I , , 
\ 

:1 
" " 

rights and privilege~ gr~ntcd to other citizens of the Un~ted 

I 
Ii states of America. 

S IX'l'1l COUNT 

15. 

" 
, 
I 
i 
I 

I 
i 

" I ThaL every naLionally recogni~ed llcwspapcr, .. 
:i 
i! magazine, radio st"tion ilnd 'l'V station in the. United States.of 
!, 
" " America and miJny over';'~i"; outlets have carried the nOI"" of t110 , 
j! '. , 
" . 

-10-

i 

! 

':.J 

(,I 

" . 
t 

; ! 
.-,' -", i , . . ~, I 

\ '''' 
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I :~:l ~:~.r. :.2~ ~ <.:::c: m·,,';:,: .. '(~l':::; of tilt, P L:ti:oot) It/ere i 

I '" i,' ','d i'\ 1:'i:S:·, ,(TC, <end t hed. ullc1cr no . I 
jt.:~jt_~_:~ied; th2t. ~)i.ctures of plaintiff anc1.! I: circUlft:.;tanccs' was it 

'I 
!i 
I, 
',I 
:1 
, 

I, 
" 

his porti -::ipation ,111 

My Lui; that varj_ous m~0ia have, clainlcd 

i 
been publi".18c1 

name is synonnous with 

the sources of in for-
;1 , 

i 
I 
I 

I, J1liltion were the President of the United Stales I the Secretary 

" 

I ',i ! i, of Dc£cw3e, the Secretary of the Army, the Chief of Staff of 1 

I 'I " . I: the United States Army, the Sec-retary of State, and many others
l I 

I: in the military hierarchy who were in positions 'of responsibili'ty; 
I: I i: l:hat the structure of the Army is, such that the statements and i' 
II 

: views of the Commanders who contr,ol ratincrs, promotions, and , 
i,: "\ I 
I' assignments have a measurabl e impact on officers serving under, 

:" 1.h ' , d f h . h' 1 d I ,.1.''': em and the publJ.c.1.ze stal:,ement.s 0 t O,5e ~n ~g1er cornman s ' 
',Ii I 
I ' , 
" rob the peti tioner of the presumption of innocence and the I j: 

" 
Ii guarantee of the Fifth Amendment to the Constitution which ' 

i! provides that he shall not be deprived of life I liberty or 

I,!' 
property without due process of law. 

Ii permit the trial of plaintiff would constitute a specific 

I' : \ 
III v,iolation of 'Article 37 U C.M.J. 

Bu t in addition I to 

(la USC sections 837(a)) 

, I 

WhiCh) 
I 

Ii . • I i provides that no authori.ty convening a General Court-Martial I 

i nor any other Comrnandi'ng Officer shall attempt: by any unauthoribed,' 

imeans to influence the action of the Court-~lartia1 or any 
, 

! me'mbe!' thereof in reachi.;l<J Uw findings or sentence of a case. 
i ' ' I 
'1'1'he, public announcements of lligh Ranking Officers superior " I 
, " I 
I ~o the petitioner. up to and including Co~nandcr-in-Chicf/have 
1/ l 

II indicated their belief til,\l the, actions at ~ly Lai. were un- , \ 

Ii "I 
: justifiable and sllch public comments will influence all officers 
! " 

'of the United States l\rmy nil the action to be desil.:ed by th(~ 

1\ 
'. 
" i 
I' 

I, 

I . 

,I 
, ! , 

::','I'!' 



" 
l? ~ 
Z ro 

o :c. ., < 
:' I-
~ :J 

~ ,: 
z t:: 
" u 
~ " ~ ~ 

~ o ..J 
N 
~ !:i 

< 
~ 

TInny in t.hic; cce" , 
" 

, I.:' ' . 

(hut Tlrt,icle 112, '.:','.fuc: C:Xlc., o.t ::U . .i.tilliY ,JLH;l:,ice, ('J'itle :J.O" 

pcrrn1.ssitlc punis}-ui1cn t bj- Courts-r"~~\:r.ticll. Tile death penalty 

consti.tutes cruel emel unu';uul l)unisllnlont prohibited by the" 

, 
I 
I, , 

I' 
I 

I , 
I , , , Eighth Tlll1cndment of the Cons'.titution of tho United States., 
\ '" 

'l'hat the possibility of (18<1tll penalty enforcement is i 

,: , 

,I 

:! 

• I 
real and irwninent against plaintiff as reflected by the action' 

i 
of defendant, Major Genorill Talbott, in referring plaintiff to, 

trial by General Court-Martial without limiting tile death 
I 

! 
penal t:y pOVier of the CaUl: t membexs. It is apparent that the ;. ~ 

, I • 
~ I , 

military jUdicial system of the Armed Services, b~cause of its' 

iinterest and limited jurisdiction, will not determine that the 

death penalty is ul1con!otitutional. Article 55, Uniform Code 
;i 
Ii of Military Justice (Title 10, united States Code" Section 
I' 

,1, 

" " :i 
I' 

855), though in existence since enactment of the Uniform 

, ' . 
I: Code of f1ilitary Justice, has never been applied to prevent 

il I! the ultimate in cruel and unusual punishment, namely death; 

! , 

Ii 
Ii 
i' 

and 
I 
I . \\ ' . 

that s~nce enactment of the Code the death sentence has been. 

II executed. 
II 
:1 
'I 

That Articl~ 118, Uniform Code of. Military Justicei 
I, 
i!· ('1'itle 10, United Stat.es Code, Section 918 is further, ill 
'I 
!i violation of the Conc;tiLlltionalrights of plainliff in that, 
" i Congress in promulgat.iJlg tha~ Article violated Article I, 

. ~ 

i , 
I 
I, 

I 
i 

" 

, , 
, , 

I 
i "Section 8, Consd,lution of tho United, stat,es o['l\merica whcn,it 
·1, 

I authorized CO\lrt~;-~larL:i.al. to impose the death pel1ulty for 
I 
! ¢. i 

;',':-" 

premedi.lOlted munlcr. 'I'll>' death penOllty. for Courts:"Martia1 I .1 . 
offenses of a civil.i;lll lIcltun neither is "necessat'y andprcpcr",.r , , ',:;:J ',(' 

! ', .. ' ' 
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Cove l'llJl\C 1'1 I~ 

1 c.fl1d , . !. ";, 
(.. f,~' 

I 
wu~·; las:":, 

U t.pr.il 1961 

"necessary and P:CO:'Cl:
1t P'_::;.:.ti·~'·c tool of the ~1iliLary Court-

!>~arliu.l sYs.tem. 1 Due thc' a.bsc.ncc of u clear and pt(~s(~nt 

necessity, ~ithin l11e fr~mc\~or}~ of ~rLi,c].e I, Sccti.()n 8, 

Constitution of the united States, for a Court-Martial to 

exercise death penalty power over civilian type offenses of 
, 

I 'premcclitntcQ murder of civilio.ns I such unconstitutional 
, 

granting of power further violates plaintiff's Eighth Amend~ 

1 mont rights to be free f~om the, infliction of cru61 and 
! 

, , 

I 
,,'j 

! 
i , 
i , I 
I 

I" 

I 
I 
i 

'j 

'!. unusual punishment and his F'ifth Amendment right not to be . i 
, r 
I 

deprived of life without dUE process of law. I' 
, 
q 
I' 
" 

That, as applied to plaintiff, Article 52, Uniform 

Code of Military Justice (Title 10, United States Code, 

i; 
I 

i, 
I 

I 
i1 Section 852) ·Votings and Rulings" is unconstitutional for.it 
" 

i: arbitrarily deprives plailltief of the equal right and pro-p 
I; tection of law granted to other persons subject to trial by 
11 

i' Court-Martial for offenses where the death penalty can be 
ii 
Ii imposed by law. 
Ii Persons tried by Court-M<lrtial for mandatory 

I 
I 

'I' 
1-

·11 , , 

I 
I 

" i! death penalty of fenses, can be convicted only by the 
lj \ \ 

I: of' all COUrt-Martial members present at voting time. 

concurrence 
I 

Plaintiff, ,: 
Ii however, can be convicted of premeditated murder, which " , I: 

-j 

I Ii requires a mandatory sentence, of death or life, only on 
II 

I a two-

Ii thir.ds vote of the Court--Martial members preSent at voting I, 
" 
" 

i; time. 
II 
I; 

Such arbitrary discrimination 'violates plaintiff's 

, 
! 

I' , 
i 

i' 

i,right to equal protection of Fede,ral law and his right, to a 
I; I 

,I "fair trial under the F if tlJ Amendment and Eighth' Amendment of, I 
~V , , 'I, I, , 

I: the ,Constitution of the Uni ted St,ates. Such threat; is teal ,,,I 
~ I 
!: and' imminent for tlw reilc;ons heretofore alleg0.d. I, 

': 
:1 
" ,I 

,", 

" 

" 

J., 1-" 

I 

! 
I 
: , 
I 
I 

I"'" 

, ,:" 

" , 
~ -, ! 

" , 

, 

,! " 
" 

, i' 
f,( '. 
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17. '';'':.,l. ':l::. 

P.c~~c:::vc 

Such uppointmcn'ts .';;~~,::'-ltul.':i,ly 2rc st(::t~.cd il~; bc,i.rJtj IIfor an i . 

! oi' ,\rrr,y (.'r.;pl cl,wntinv) ),cgulati,on ... 35-

90, dated 9 Muy l,:G2, as dianc;ed, me.rely indicates that 

plaintiff's service 001i<}ution would be equivalent to the term 

cOlltract:cd for by plaintiff. Another conflictinc; regulation 
i 

purports to establish a two year military obligation, however,! 
.. , . I 

plaintiff has not: signed a service obligation contract. ! 
I 

I Accordingly, plaintiff docs not now, nor did he' ever, consent or 

contract to being retained in the United States Army solely 
. , 

! , , 
I· 

i 
for purposes of trial by GenetalCourt-Martial. -- for a capita~ 

offense or any other -- and defendant.s have illegally retained 
I 
I , ' 

him in servitude in the Uilited. states Army to keep him subject; 

to criminal prosecution and not for the legitimate purposes 

of using his services in defense of this Nation. In support 

of this contention it is ~;pecifica11y alleged that Article 

2, 'Uniform Code of ~1ili.tary Justice ('riUe 10 United States 

Code, Section 802) is unconstLtutiona1 and unenforceable for 
\ \ , 

vagueness, and If defendald::s re.1y on said provision to confer' , 
statutory au thori ty to hold plaintiff beyond his obligated 

period of appointment~ solely for purposes o~ trial, at best, 

they are relying on a broken reed. \'Ihi1e that provision 

a1lo(;s the holding of tho~"e,' Armed Forces personnel B\~ai ting 

discharge after ezpiration of their terms of "enlistment" 

officers. a're appoinU,d and are not e.n1is\:ec1 in the United· 

States Army. Moreover, zmy Act of Congress purporting to 

grant 'the Army autluriLy Lo hold an, American citizen in, the 

! 

i , , 

I 
I 

'f t '\ 

! 
i 

" 
, . 
i 

. I 

Army solely to s.ubjcct him to crimiu(l.l pro,;ccut,ion ·foJ:· civilimi 
. I 

, I 

" ) 

, . 
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Ii 

I 
I, 
I 

I 

I 
I I 
I' 

If 
I 

I 
! 

" il 

Ii 
I! I, 
I' 
Ii 
!: 

, '1: the' 

forcc~; '1 or 

" 

(l\rti cle I, Sec U.on 8, CO" .c, ti .. tuti 0" of: U>c Uni ted St<ltes of. 

l\meri.ca) • IR~ this.' instance' l dcfci.c1a.nts clo not desire to 

,;:' '0' 

i 
. I 

'!', 

I 
I 
i 

utilize plaintiff I" scrviCC05 in any necessary and proper manner 

),ut merely de~irc to subject him to criminal prosecution 

it function Hhich, in the abse.nce of a clear and ab'solute 

necessi ty, Has intended to be. vested in the Article Three 
, - ¢ • 

Courts and no'[: the Executlve Department of our Government •. 
I • , 

Subjection of plaintiff to criminal prosecution for.a, capital. 

offense by any Military Court violates, all of his above' 

mentioncd Constitutional rights and subjects plaintiff to 

i , 
I 

;'. 

irreparable harm Hhicl1 requires. this Court tb grant the ~.' 

extraordinary relief requested. Further, Article 36, Uniform, I 

. , 
. . , 

Code of Military Justice (Title 10 United States cOde,sectionl 

836) constitutes an unconsti.tutional delegation of Legislative', 

functions of government to the Executive Department to the 

extent said provision is used to authorize the enactment of 

j>aragraph Ild, Manual for Court-Martial, United States, 1969" l 
(l{evised). ')£l1e Executive retention of court-Hart,ial jurisdic~l 

tion, notspecif:l.cally and clearly conferred by l\ct of congr'ess 
. . I 

I 

I .an unconstitutional attempt to fill a statutory void arising 

I 

in the. Uniform Code of Military Justice, by f"iat constitutes 

from'''the vague, indef in'i. te and unconsti ttl tional language of 

Article 2 of U1e Uniform Code of Military Justice. 

NINTIJ COUNT" :' 

18. 

require each conU:actill'j PiU:ty, . inc'luding the Uni ted States.,' 

to bring before its OWl1 CourLs any ~erson reg3rdless pf 

;' 

',>V:, 
, . ,11-1 .. , 

:,' 

,\ 

'. 

!
' ',' " 

, ,,' 

! 
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I. 
CorlVclltion and these j_:~C,:~lJ~ prcm~dlt~l0d murdcl~. 

'. '1 , 

! 
I 

fl'hcr.;e pro- I 

, I' 
i: visions are self c;.:r:.:;cut.::':'!l0 c:ltl'~t ~\rliclC' III of the Constitution l' 

" \ " '.' !: of -the Unit.cel StCltc~; c>:l>:.2~l(::S" jUl.',isc1ict:i,on of the Federal 

I " 

i District Courts of ,,11 C2~.'I'S , . 
il 
I' .1 made, 

, I 
or to ~: .. madc.. Thc violations.' illlegcd in the, spccifica- I 

,,' , 

\'·.h'·.,i;>" 

against the plaintiff fall in the category of offenses !; lion~3 
I. 
" in violation of a Treaty 

\

',',:, , .. 
, . 

i. 
and by the provisions of Article 

I; , 
, III civilian courts hewe juris.diction to hear and dispose of' 
I 

!i the charges. 
" I' 

'rho~;e Courts Ciln grant t:,e plaintiff all o~ his 

:; constitutional riqhts. a,lld pri\(ileges while Military Courts 

. \, .. 

I 
!: will deny him many which belong to all. citizens. .Furthermore,. 
!i 
"under the facb; of this. case ,to permit the liltter Courts to. " il 
Ii try the plaintiff and not discharged American soldiers of the, I . 

,~ , 

", ' 

ii same military force, or ci t1 zens of Allies, or other foreign .., 

I: countries, would result in ern unequal appliciltion of the'" '.' 
!!;' i' 

'1' 
'~Constitutional provisions prejudicial to the plaintiff. 

11 . 

That 1n addition to imposing a death penalty, the' Ii 
II 

II General Court-Mart:ial may impose life imprisonment, a di~~issal.·' 
II from the service and forfeiture of.. all pay and allowance. It \ 

I is clear, therc"fore, that plaintiff's. loss of pay, retirement' 

'Ibenefits, 
I . 
I 

.lthat more 
I 

i , 

I 

lit f,iled. 

rig~ts to promotion -and other emoluments establish .. 

th~n $lQ,OOO,OO is in controver~y in the case'at ba~.11 
WHEREFORE, plaintiff prays as. follows:. '." •. '1 

1. 'J'hat the Cour.t accept this Complaint and Order' 

2. 'l'hat. the defendants, and each of them, their 

: - ~' , 

. . 
" 

,-. 

aqel)t, and ,ubordin",t", be t,mporarily rc,trained, ex P"'t~'"I, 
[trom taking any further steps to con.tinue \dth Plaintiff's' /'1 .': 

!trial by General Coul't-Milrtial pending a hearing uponthis'.I, 
'. I .. ,., II.'; 
I;Complaln t. . ". ; .... 

\1· ""J' 

Ii . , ~ 
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-." 
for the defendan L, U\e Uni led St.:, tees of: Ameri ca. 

4. 'Ehat ,Ju:csuant to 'ritle 28 Section 22U2 a 

Dlstrlct Court of three Judges. he empaneled, according to 

law, to hear this COJ:1plaint and. grant ttle relief prayed for 

by the plaintlff. 

5. 'l'hat the Dis tricl:: Court of three Judges grant 

an interlocutory and temporary in~unction enjoining and. 

restraining the defendants, and each of them, their agents 

and sUbordinants from prosecuting the plaintiff by 'a Gen6ral 

Court-MaJ:ti al, 

6. 'rhat the defendants., and each of them,' thelr 
,.: ,'" 

agents and subordinants be permanently enjoined from 
',1, 

prosecuting the plaintiff by a General Court-Martial; that 

they be compelled to dismiss the charges against himl that 

they be required to release him from further service in the 

Army and that he be discharged and freed. 

7'" That should the" rel.ief requested in paragraph 

6 be denied then, in the alternative, that the District 

Court of three Judges order the charges transferred to <\n 
, 

Article III District Co~rt for the plaintiff to be tried bX' 

.Ia Jury as required by the; Constitution and implemented by. 

I .~9W. 
J/ S •. 'I'hat the plaintiff have such other and further 

I relief as justice lInd law Lequire. 

I 
I . >. ,'. 
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520 KC~lrns Duil~j.::~· 
SnIt Lake Ci.ty, UL':'~;: 

JAGC Uni ted States !,yu,! 
Ft. nenning, Georgia 

416 Engineers Building 
.Cleveland, Ohio 

• 

J'.' , 'Z 
-_. ----------~---'-... 
Ki::"":,""J'!! A. l\I\IlY 

~lC\jc":, J1\CC United States lIrn'i'", 
Military )JcfenscCounsel 

"1, 
RICllAl~I)'B-:-KA"YC;-"'----'-~~""';':'--:-1 
CiVilian Counsel for Accused.', 
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COUNTY OF 

) 

of 
------,----------~-

Army, who a,fte-1'" beinej du.ly 51'lOrn on oLlth says. and doposes 

1 
I 

'I 

Ii 

that the allegLltions of fact -contLlilWc1 in the foregoing, 

Complaint are. true and corrcc.'c: •. 
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• WILLII\M L. CALLEY, JR • 
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Subscribed and. 51-lOrn. to.before me thiEj.': 
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of July, 1970. . " 
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