AFFIDAVIT

1, ¥eil €. Burca  belnp sworn uuder osth de bereby depose and
scata
Tral the following is provided in suprort of plaintiff’s nmotdlon for

1,

a heariuy Lefora the Honorable Judge Cfeorpy . Boldr. Federal District Judgze,
in the case-now vendineg before him vhich wpes continued ag aw onen patter
bafore that court pendiar a determisation by the lepartuent of the Arny on
the matter of rlaintiff's regquest that te net Le sant to Teorpia pandine
invostlzatlon of certain eharges thet have been sllaved acaiast birn.

that the follewing infofmution ig vrovided alfter havior resd the
Lemorsudun of Deeinton of Hajor Ceneral Villard Uearsen, dated 3 Tebruary

1670 and having conszidersd zowme of the ceonclusions and reprasentations

locatad thoredn.

rapaersd on 29 Januasry 1970 in which he dirccred that atrorneys for the
rlaingdi{f sake raguests of the Armv to consider the natter of tranzisrrin:
sarseant vutto aod the watter of deprivation of counnel whieh was allesed te

e the direct result of such impendipg transfer did pake a written roouest to

the Covwarnding General of Fort Lewils, Washiciten for o formal heariny vith

srovision for verbatiwm recordins so that a transeript mizht thareby Le
srovided for further roview. A conv of that written raguest wag mende & oart

of the Cenrandinrs Cenerzl s Hacorvanduer of Uacision by F=hibit A The Cormard ine

Cenarsl by nis Heeorandum of Uecision denfed the opportusity for auy hantliny

and any orporiunity to ezsndne end explain the Lagis of plaintiff’s request

v

iz at Tort Lewis cr of tils reanons vhy he would be denied couvnnal

during: the paried orior to any future or pandiny Article 32 Investinatien o¥

futnre court wartial.
what it is the bhelief of this affisnt that the Comrandiny Caseral’s

bl

decision not to have a fact wearipg on the racord was a denial of ordinars




H

falrmess and dan procans contamplatad by the court in order to rmake a

raeord of any and nll raasong, arurents  statenents . or tustificatlons

viieh soould be considersd {n avriving at a final decislon and thot bis

considaration of Serpsaar Lulio's written reasong ond Colonel Chilenat’'s

written ptatement as honest sud éincnra_mtatmmﬁntﬁ is not qua2stloned hut

Lthat conclusion steps far sheort of approaching the entent and scope of

iwtuiry fhat a Tull and unencusbered hearing could achicve under sven the

oot rﬁa wentary standords of failvsess. The matisr of the honesty and

singericy of these persons or any statewentsz by ther bas never Leen iu issuz.
The sffisnt obssrves furthey that a part of the Cormandiunz General’s

“Namorandun ot Decision refars to his caveful consideratioo of the attached

Exhibite anc further thst be would wvshesltatinely reauest a chanrcs of any

Denartrent of the Arsy orders svhich wmirht cause injustice to a merler of

hig corvend and yet be relrainy frow mentionin; or even touchin: upon apny of

the ratters which were alleved by the plointiff ag scrious mutters of Iufustice.

Indeed, disminsed out of hand are thr contentione that the plaintiff has ro

funds to carry oz any meaudnpful contact with ~nv attorreys eitoer millitary

s ]
o

or civilian during cths future pexiod prior te any Artlele 32 investipatio

ur other »llitary judicial natter: diswissed out of hand with ne concideration
or coveent being piven was the contention that the transfer vould b2 prejudicial
Lecauce of pratrisl publicity; diumlssed out of hand without any comment by

the Commanding Ceneral was the counteation that the Arvey s transfzr would be

sand lafluence

1n violation of artiele 37, YCMT as 2 clear expression of cor
dlamissead out of haad without any conalderation or coument badien piven was the

i Tk

veant Butto hias wituesses at Tort Lavls cud thaet oo

contention tial bs
comsundcation witn niw or his representatives was made by any menber of the
rilitary establistment and diguisced cut of land without any consi ztion

or cosment wes the fact that the plaiatifi had sxpendad a sebstantial aowount
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oer reoand effort in workdne wivh Bin sfroreays ﬁn cortain matter:s
pertinent to bhils astatus 4o che wiiitﬂry and mottors relevant to his

drfense e the charges now poanding aevsinst him,
That affiant Lelleves and therefors slleres that thece akowve

weatdoned ratters are of cracial foportanes to plaineiff s contention

thar Lo “uuld rerale at Yort Levis and net be travaslferred to Tapgdquarters

Thipd Uadted States Arwsy =3 is contemrlated by the Departrent of the Arey
and that the Co ﬂdﬂdlﬂ fienaral | Yort Lewly, Yashincton erred to the
sutiotantial prejudice of plsoinzffF by not nakinge findinee of fact with
revard o the contantlons vaiced Ly the olaiveiff and furtier that the
leterwination of Hajor Ceneral Tearson which arsorts that Sereesnt iutto

wis adequately netified of 4 conte
viely

WE“\\\PA 1"“5 nett

copsidered and wxdmemi the adviesbility of solecte snd retainine civilian
couns,l in Seattle wholly bers the juestion for 4t 48 inferred that Serisznt
futto should siuply have laid hagk and not gelected anv ccounsel to courence

an imvediate and conprebengive examination of the charges aszainst him and

sravaration of any and 211 defenses chat he might have and this 1 believed

and therefore allegaed to be erroncous and roerly advised conclusion on the

art of Major Caneral Pearion. Indeed  the Cosmandiug Csperal's deciston

irnores the statewent of affisnt includaed aa Fxhibit ¢ toe his dectfaion vhere:

it is clearly ststed that enly a possibllicty of some tranafer was inicdally
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anrourced on § Jenuvary 1970, vhereas the plan of transfer. aa denominated by

dajoer Nenaral Pesrson  was not avnouncsd until 12 Janvary 1970 and of €iant

bLaliavas and thersfore contands that Major Jemsral Tearvson's deecision
recnfully concludes that this travefer plan was duparted to rlaintiff on

8 January 1974,

And du ceneluston afffant Lrlisves md thersfors centouds that Major

feperal Fearson's finsl remeris In bls Memorsadum of Decision which aasart

that the lepel cuestion of deprivationoof counsal cam be Itlzsted in the

militery judiclal svsten once arsin bess the gquestion for it assumas that

et

nlated traeefer aud fFor him to have keowinely
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thers will be sove fuvther court-aaredinl but igno}au eatively tie question
of vhetker during this intervening peried preliminary to any final mflftnr}
investiration and frial derins which Percsaant Yiutto 1z te bLe in Czoreia and
will of wecassiiy te 3,009 wiles away frow hié civilian and rilitary counrel.
he will Lie deprived of 2ffsotive use eof counnml of his chajee  That sven
casunlng that the Departuent of the Arsy 1= fully Justified fu conscltdatine
the Investiratiens du Usorsia Major Cenersl ¥Yesrson's decislon 3n all
rasrects falls to ertublish a Lasls for the lemediate transfer of Sergrant
dutto Lo Gzorsia in tha; there has been abeolutaly no showfns of the necessitcy
| . . am0{
for this whereas Serypeant Hutto has contended oot affiant belisves astablisbed
a clear basis for hils ramaining at Vort Lewis with counsel.

Further afiiant saveth not.
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taptaln, JAGC

Sworn and subesceribed to bafore me this Ath day of Yabyupoy 1470.

Hy cemmlsgicn exXpires:

hdkary cHelie i and for the
State of Vashilnrton, reeilding
io e st
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