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IH the abrve-sCyled case g Geosral Court-Maztisl coovemsd by Couxrt-
Hartisl Coovening Order Number 17, Readquarkers, Third Uniited States Arwy,
Port HePhorson, Omorgis 3033G, datad 17 Septeaber 1970, the defendast,
Charles E. Butto, moves the Coauxrt to dimsdss all chargen aad specificatioas
alleged againet him on zhe following groundsg

1. PFe cen not be sccorded a fair and iwpartial trial in suy Cowrt-Maziial
composold of weahers af any of the Armod Serviess of the Usited Statee.

2. Bis vights and privileges as guarsatesd by the Cocutitution of the
Baited States and the aifosm Code of MRlicary Justics have besa prejuii-
ciaily sod mbstamtislly fapaized, aad the iajury t> his gcss @ot be cured
by any subspguent action of silitery mstisrities.

3. Commend tafbwoce and projwiicial pee-tyisl publicity heve wo inter-
farred with the wilitary julicial procase e to offend agaiast the
Constitution of the Daited States and the Yaifomm Code of Military Justice,
eauning freeparsbia damags to the defondant.

4. The sefemdsnt is one of seversl soléters presently chasged with wiosls-
tious of cthe Duffosm Cade of MiMlavy Justice sxtsimg out of the so~called
"Hy lal” iscideat. Specifically, the dePmiant ia chargad with ome charpe
and ope specificetion of asesul: with fotent o morlex, and ops cherge amd
.mw:mmdhmm.

5. 7o sbjoct the mecused to trisl by Gessxel Court-iartial will costra-
vens the Stszh Amndwoot vighi to a ®,,.speody and public txisl by am
impartisl fuxy.® Artiele 37 of the Buiform Code of Militmry Justice suppla-
ments this sweonhsnt asd specifically probibits che inflissoning of & Court~
Hartial or the Raviewing Authoritias. In this case the wnlawful influssce
has hesn dissesiosted thwrough various Covermowst officials use of all formm




of paws usdla. Tha Presidomi of the Ualtoed Sctotes end thoe Secratary of
dtate have stz pubiic statesents £ & highly prejwilietal and tafiacastory
nature concerulng thoge secused of foeldeate srising sut of tha operation
at Hy lal. Such stalememts, suggestions and proposed actions havelwmd a
decrimenial effoet on 2ll sdhlitary personmel fnsofae a8 this accused 18
concroad, tweluding thous who have besa ovdorsd to be members of the
Seneral Court-Martial aloctod 2 tey this cass. Presideat Hixon's state-
asnt o § Deceubar 1967, in 2 press coafsrence given agtionwide colevisioa
and radis cwerage 15 clearly demoustrative of the smescise of sugh pro-
hibired influsses, &mew-wum:

. it apposrs uas certainly a messacre sad under oo

circumstances wd it jostified. Ome of the goals w

ate fighting for ia Vistner i to koep the peaple frwm

Somth Vietass fronm having loposed wpot thom 2 gowern~

mant which bes atvocity agsinst civiliams e oue of ite
pilisilin. e canmol ever esodome or use styocfties
auminss civilisns in oxdor to sccamplish that goel.
Sow chis reeord of paomrseicy, of decomey, mst oot be
mxaudmbem-ﬁnm&mﬂth u-l
»f fncidemt. Mhﬂ!u

1 posaidly cap tv sam t all thia

E

mth 2 light sod atn
chazged , tlﬂuar !a-dgnt 3mm.
Bocause Lff it 1 ' 4t 19 apsiees our

and e mllm t that vhat thess mma 4id, 1f they
did {t, doeos ot mm-m“mto
vmm my oy opinion, ispovrtant caunse."
(smptinsts edded)

Thoss respoosibie will e couxrt-emztisled to show
the world we do mot condons this.

These wali-publicized statsoeats hewe inflamed the public throughout
the wrrld against the defiendant, and will have an cven greatar nifect om the
Swrs uiitrers vhe have boen Mlocted o sevve ia this becewss they emnoats
fewn thetir usleimate superizr in e chatn »f coummod .

a. The secretary of the Argy has appesrwd before B Congressimsl Cosmitiec
vl displaged colok phaiographs of the alleged strocicies which ware tham

asacyibad by mewbers of tho S§oowittos as sppaliine "sets of brutalicy™ that
cauld ot wawe boss ssoeeded s fdtler’s ctme. Jugk izgeovideat sctlons by




the Gecratary influsaced certain mambers of Congress agaimst the
defendant and in faver of the prasseutimm. This gpresentstion ws
pereussive eacugh to camse certain Congressmss to mmics public state-
mnts extrooely detrimsntal to the defendant and his fellow seldiecs;
all of ubich were citculated gemsrally ia the sewe medis. Thias
Congraseionsl appearance snd che geserslised resstion awd comments
nmmmmmmzpbmmzm
dofondast and cartaialy have had the saws impest on the Court members
chossn to determine the guilt or iamccemcs of the defendant.

7. Geoeral Willism G. Yestmorelsnd snd Lisutessst Geasral Wi1liem Peers
have made statsmmmts which have further prajodiced the rights of the
dafenidant to be tried by a Court composed of opeun-minded and twpertial
trisrs of fect. Gematal Feers' statemeat at the conclusies of his
official Atwy Investigation that a "tragedy of major proportisms did
oconr” has {aflueacel those Awmy officers who will stt as Cewrt wmembers
at the defendgut's Crixl. Cenemnl Jestmorslent's futersst 15 spperent
fa chat he wss the Cummanding Censrs! of g1l Ustited States Armad Forees
in the Republic of Bauth Vietusm et the tine of the iscidest amd,
tronically, commsnded the dofesdsnt, inter alia, fur his participatios
thovedn. He also was Chief of Staff of the Army at the time the imcident
was called to che public's sttesttion. All mmmumm-
lugs wp to sod including the Couwening Awthority, Court mswbers, the
Hilitary Juigs snd Prosecution, and the Court of Military Sewiew, ave
sfficers wier his coumgnd sed control. It is obvicus thet the Chief of
Staff amd other sanior Avay Offtcerd’ interest im sesing that this so-
callod "massstre” wes su "isclated issident™ed cartaisly set "to be
condoned™ by the Arey affscts the fairmess of any prosecution favelving
this dafandent .

8. Those officials who have spokea through the warisus mewve asdis heve
divectly influsscad the bringing of chargoes agaianst tism defendant snd the
ultinste dfsposition of the charpes, theredy csusing ifrruperuble prejulice
tmt!ulhm.




9. iu&gisc‘iﬂﬁs&ﬁgnlg
provides that no person shall be deprived of his life, liberty and
proporty withsut dus seosess of law. This Canstitutions! guavantes
ﬁgnﬂ.;nﬁu&i~i§o¢l§

snd by decisions of the United Statss Couxt of Milivary Appeals.
gaig_iiggluuii‘ng
privilege decauss of the uwmprecedented, svershe Ining, unsontrolled,
videspraad articles and platwres csrrisd world-wide ia sress, television
-ﬂgn';.l.s;%tiaf!—iuf
gﬂci?«rﬁ%ﬁ‘?‘rﬂgg.
m’gﬂﬁﬁgl&ﬁ_‘ﬂsﬂlﬂg.%
matory, grumsams sad amivemsly prejwitcial pietures of ds 4 Vietnemsss
nl‘ill-ﬂ—ﬁulbu{puﬂfﬂbsﬁgiﬂﬂnn

Wy lai b’ am aye-witasss. These pictwres ware fromt pags meterisl all
over the world asd reproduced sand showm ca televistse. Haws coverage
Ea?giﬂ-!hlgn;l-vwlg
alleging that thay wers fmilisr with the fncideat. Thess extra judicisl
uiii«bgﬂgnlinnﬂgli
ngﬁfgaﬁvrgggsgilgill




wmwwwgrmmmmm.nmnmwﬁ
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crodiced aqually to sil defesdants. By comsclidation the Atmy hee
m:mmtmluowdcu“m“tof
e ¥y lai incideat. This coverage has saturated the Thind .3, Army
avea from which the Court, Judgs sad Prosscution heve sll besa choses.
By this ection, tho Army has ceussd s highly prejulisial situstion of
which che dbfendant mwt suffer. The prejulictial affeet of this type
afa-mmuﬂwuemuumwwmmm
of Colosal Jrsa K. Remderson, who wns the Commmnding Offiger of the ilth
Infastry Brigade at the ti @ of the subject Lacidomt, which wee as f£ollows:

Up vntil two weoks ags I would heve sworn that it cowld

oot happen without se kuowing showt 1t, but whem I

started seeing T.V. brondeasts and having soldiers

rwa::ltﬂahmbjmt*amm.lm
il. This typa sf inflamatory publicity has oo doubt hed the sems offect
"8 millisas of Americane tacluiing, iater glia, the afficers chosen to be
Court smbers io thio case.
12. The prejudicial effect of this type of poblicity is wvideut as pav-
taias to the testimomy of the witnesess who will testify at trial. Bsch
wvitness against the sceused will hewe his testimony isflusaced by the
conatant vesovnts »f the iacidemt a8 othere remmmbored {t. Ths incident
afmmmanmuywmmm-im-hum
ag? s 8 certataly swbject to> the psychological isflusnes of hesriag
othars stats sbat bappened. Under Chese circumstanses it will ba fapas-
#ibie for tho actusasl t> rocedive o falr end fspartial crial fres of
prejudtcial pre-trial publicity.
13. Dismtasal 19 the caly rewedy im this case. Voir Dire sussinstion of
the Court will be am axercioe in futiiity. A contismsuce wntil some
undeterminadle date when publicity has ceased will canse s comtisued
oxtension of the defondant's ETS date and im 0o way uwads the wast harm
that hes sirveady buen 4508 to his opportusity to obiatn z fair crial.
A change of vemua would caly sarwe (o emphasise the basic problam simce it
wiuld siagle sut this defendent's case and caues it to become sven move
pablieinid .




4. Evideatiary material is support of chis wotion will be Suruished
& the Coure at the hepriag on this metioan.

YIKREFORE , ths defoniant woves the Court to eater its Ovde
Jisatsoiog all charges sad spesifications allaged sgaimst him herein.
Bospectfully sudmitted,

JAMBS W, LAMR
CPY, JAC

STEPHENE , MAGILL & THOBNTOM,

KMARD L. MAGTLL
Comsel for Defendant






