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lllPUfa TO Dlrllfa 1I)t'I0li TO PIIlaSS 
roa ua OF JUUIIlIC'llOll 

C-a _ the vaited Itatea. thrcJlllb _ .. 1. 111 the ab_atyW _. 

to reapou&i to the Def .... Mot1oa to D1..tM f. lack of jud_f.etf.oa 

fUed with thb court oa 2 110. • er 1970. 

I 

mIS COftT.-aTlAL W JURlllllCTIOII OYII. !III PIUOII (If 'DiI ACCUIID. 

A. 

'lhe def4tllClmt dUe DO authOl'ity ad the aever it b _. of DO au-

thor1ty for the Mf_ coateatf.oa that the Mf .... t _t be placed in 

j..,.ariy pdor to .... iDa of the deftllldant' a ..... ted 4bcharS. date for 

juriMf.etf.oa to ettecll. '1ha aathority h ... in cited clearly .atablhhea 

that auch • coat_t1oa ... withcNt ..-it. 

B. 

AD _Uam.t b BOt _ ordiDal'y coatract but _ wb1ch acc S 11 ... a 

chaap 111 .tatu.. Vllite4 Stetea v. Odlll!J'. 137 UI 147 (1890). va1te4 

Stat .. v. 1IoIma. 3 V.I.C.M.A. 90. 11 C.M.a. 90 (1953), v,t. IYUe v. 

Blaatou.. 7 U.I.C.M.A. 664, 23 c.M-a. 128 (1957). bpiret10a of a ,..104 

of .. u..t s t a1_ cIoea DOt cb .... the atatua of __ J_t to the VIli­

fora Code of Milita'y Jl&8tf.ee. vatted State. v. Nck ... D. 6 U.S.C.M.A. 

438, 20 C .M.a. 154 (1955). "'lb. 1IChecIale4 cU."hr.e date ia DOt .. If-

_t ..... " l!!f!ad 'tat .. v. IlCJUt. 19 U.S.C.M.A. 299. 301, 41 C.K.ll. 

299, 301 (1970). 

0...'. F.sbUlty to IIlUta'y law ad court_tiel 
jurladicUoa cIoea aot _ .. eerily clo .. with the 
.... apiratioa of tha period of _U.raat. Cer­
tata f_lit"" of dlecbarp are elleriact1y coa­
taaplatad, _. wbU. a IliUtary per_ ... _tttas 
th.ir IICCGlllpU. __ t. he ... aubjeet to llilitary law. 
UIlited syte. v. Cbrbtla, A.C.M. 8-13074. 22 C.M.ll. 
780, 783 (1956). 



It 18 .. 11 .. ttled that the _r. expirat1cm of a 
per_ I. tent of ...... ice .... DOt 81It~icel1y 
t.nd.M.t. hie 1d11tary .tetv... 1=7 v. Crib, 
291 r. 8v.pp. 99, 102 (1968). 

C. 

'lhlJ def __ t b.u b_ l.ewblly r.telDe4 b.,.ond the eapected ftpiratioa 

of hi. tea of -.iAt. par_t to lor., Jlepletioa No. 635-200, parqreph 

2-4 (Cb ...... No.3. 22 Deetllllber 1967), a. i_U"Uoll ".. c .aced with 

a view tOW8l'd trial by court_tia1 ad actioa IIU taken UDCIar Arrq 
dated 1 July 1969 

Regulation 110. i00-31/pdor to expiration of the def8Dllat'. tent of 

serviAte. Chu"ae. war. preferred agatDat the defeadaat on 8 Jamuary 1970. 

l'hua the defendaDt 18 IRIbject to the jlR'iadicU_ of th18 cOIR't_tial 

as a peraon _ltmlJ d1acherae after upiraU_ of h18 tera of .. U.c:-t, 

Arttele 2(1), Uaif_ Co4e of HUitary Jv.at:tee aad parllpeph 11d, IfMul 

for Cou.rta-Martial, 1969 (Revteed &dition). 

Be liif •• 01di_, IRIbjact to the N1 •• , dtecl.pUae 
aM jv.rtedictiGG of the lor., aM ...... ly wiChill the 
prO¥t.iaa. of Articla 2 of the Daifona Code of Mili­
tary Juatice. • • Dielren ... v. Davi., 245 r. 2d 317, 
319 (1957), ~. dea184. 355 US 918 (1958). 

II 

'DIll couaT-IWlTIAL lIAS JUI.ISDICTIOII 0VIIl !lIB OHUi&8 CUAJGID. 

Mere expiration of th. accv.aecl'. tera of 88'lVica cloe. not cbaQsa hi • 

• tatu ••• oaa IRIbjact to the Unifonl Code of Military JWltica ancI pre­

ferral of cherlJaa aft .. the p ... iIIa of the def .... t·. anticipated dte­

charS- data doe. aot effact court_tial jlR'iaclicti8a. Wted .tat .. v. 

3heaaf1ald, A.C.H.I. 418532, 40 C.M.R. 393 (1968), r ..... ed!!!. other 

!t1j05!I!!l!. 18 D.S.C.M.A. 453, 40 C.K.ll. 16S (1968). Wh1le the defendant ta 

-ltiDa diachaqe, ''he r_ i •• fv.11y IRIbject to the t_ of the Unif_ 

. . Code of MiUtary JWltice aa .pecificaUy provi .... ill it. Article 2(1). 

!Juited Stataa v. 1lYa!., 3 U.S.C.M.A. 92, 94, 11 C.N.Il. 92, 94 (1953). 

ru.rtber, "L'L7 • • pereon ev.bject to the Code, unqueatioUbly he can be 

tried by • court_tiel for vtolatiGRa of ita provtetGRa. It United St!!!! 

2 

II 



v. Dirklll!!!!!, 9ra, at 164. Altllougb tile additioual c:i1ar:ge a .. wt tha 

accueed waa preferred after: tI1a expected deta of tile ac:cuaed' a enli~t 

for an offena. occurring prior to the antlclipaeed dille_a- deta, juda­

diction over thla offenae waa net loat .. the ac:c:1lMC1 was a per __ 1t1ng 

dUcharge after: the expiration of the t_ of 11:1.8 enl:l.atmeot ad :I.s 1Nlt-

ject to tile Unifora Coda of Military Justice, United. Stat .. v. Katracia, 

A.C.M. 10045, 18 C.M.R. 872, ~. deQ1ed, 19 U.i.C.M.A. 413, 19 C.M.R. 

41.3 (1955). See alao Uultad States v. ~ !!olEa. 

III 

nle generalized ad unsupported alla .. t:l.oua of violationa of tile de­

fendant '8 c:ouat1tutioual r:l.gI1ta and UDConatitut:l.oulity of the Un:l.fora 

Coda of Military Juatice are without merit ad should not be c:ona1dered 

by tIlis court. 

14l1erafore the _tion should be denied. Oral ara-t :I.e requaated. 

Respectfully auba:l.tted. 

~:&!!afI 
Captain, JAGC 
Trial C0W\881 

WILLIAM G. :ICIIWlD'l: 
Captain, JAGC 
Aa8iat:ant Trial C_ .. 1 
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