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Comes now the United States, through counssl, im the sbove-atyled case,
to respond to the Defense Motiom to Dismiss for lack of jurtsdiction
filed with this court om 2 November 1970.

I
THIS COURT-MARTIAL HAS JURISDICTION OVER THR PERSON OF THE ACCUSED,

A,
The defendant cites no authority and the government i{s awere of no su-
thority for the defense contention that the defendant must be placed in
Jaopardy prior to pessing of the defendant’s expected diecharge date for
jurisdiction to attsch. The suthority herein cited clearly establighes

that such a contention is without wmarit.

B.

An enlistmant is not an ordinary comtract but ome which accamplishes a
change in status. United States v. Grimley, 137 US 147 (1890), United
States v. Downs, 3 U.5.C.M,A, 90, 11 C.M.R. 90 (19%3), Poited States v.
Blanton, 7 U.8.C.M.A. 664, 23 C.M.R. 128 (1957). BEzpiration of a period
of culistment alome doss not chamge the atatus of ons subject to the Uni-
form Code of Military Justice. Untited Stateg v. Pickensen, 6 U,8,C.M.A.
438, 20 C.M.R. 154 (1955). "The scheduled diacharge date is not gelf-
sxecuting.” United States v. Hout, 19 U.§5.C.M.A, 299, 301, 41 C.M.R.
299, 301 (1%70).

One's ameuability to military lew and court-martiasl

jurisdiction doea not necessarily close with the

mere expiration of the period of enlistment, Cer-

tain formalities of dischsrge are distinctly con-

templated, smd, while a military perscn is swaiting

their sccomplishment, he 1is subject to military law.

United States v, Christism, A.C.M, 3-13074, 22 C,.M.R.
780, 783 (19%6).




It 1s well settled that the mers expiration of a

person's term of service doas not asutomatically

terminste his military status. Romen v, Crits,

291 7. Supp. 99, 102 (1968).

c.
The defendant has been lawfully retsined buyond the expectsd expiration
of his term of service pursusat to Army Regulation No. 635-200, paragraph
2-4 (Change No, 3, 22 December 1967), as investigation was commanced with
8 view toward trial by court-martial snd action was taken undsr Army
dated 1 July 1969

Regulation No. 600-31prior to expiration of the defendant's term of
service. Charges were preferred against the defendant on & January 1970.
Thus the defendant is subjeet to the jurisdiction of this court-martial
88 a person awmiting discharge after expiration of his term of enlistment,
Article 2(1), Uniform Code of Military Justice and paragraph 11d, Manusl
for Courts-Martial, 1969 (Revised Bdicion).

e [is/ a soldier, subject to the rules, discipline

and jurisdiction of tha Army and squarely within the

provisions of Article 2 of the Uniform Code of Mil{-

tary Justica, . . Dickensen v, Davis, 245 F. 24 nz,
319 (1957), cert. deatad, 355 US 918 (1938).

II

THIS COURT-MARTIAL HAS JURISDICTION OVER THR OFFENSES CHARGED,

Mere expiration of the accused’s term of service does not changs hise
status as one subject to the Uniform Code of Military Justice and pre-
ferral of charges after the passing of the dafendant's anticipated dis-
charge date doss not affect court-martial Juriediction. United States v.
Shensfield, A.C.M,R. 418532, 40 C.M.R. 393 (1968), reveraed on other
grounds, 18 U.8.C.M.A. 453, 40 C.M.R. 165 (1968), While tha defendent 1p
mmiting discharge, "he remains fully subject to the terms of the taiform
Code of Military Justice as specifically provided tm its Article 2(1). . .»
¥nited States v. Klunk, 3 U.S.C.M.A, 92, 94, 11 C.K.R. 92, 94 (1953).
Further, " 1_70 4 pergon subject to the Code, unquestionably he can be
triad by a court-martial for vielations of its provisions." United States




v. Dickensen, supra, et 164, Although the additiomal charge against the
accused was preferred after the axpected date of the accuged's enlistment

for an offense occurring prior to the anticipated discharge date, jurias-
diction over thie offense was not lost as the accused was a person awvaiting
discharge after the expiration of the texrm of his enlistment and ia aub-~
Ject to the Uniform Code of Military Justice, United Statea v. Estrada,
A.C.HM, 10045, 18 C.M.R, 872, pet. denied, 19 U.8.C.M.A. 413, 19 C.M.E.

413 (1955). See alao United States v, Hout, supra.

I1I
The gensralized and unsupported allegations of violations of the da-
fendant's constitutional rights and uncoanstitutionality of the Uniform
Code of Military Justice are without merit and should not be considered

by this court,

Wherafore the motion should be denied, Oral srgument is requagted,
Reapectfully submitted,
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