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UNITED STATES

v.

CHBARLES E. myTTO
SEROEANT E-5
UHITED STATES AR

IN the above-styled case, a General Court Martial comvemed by
Court-dartial Coavenin: Order 37, Beadquarters, Third taited States
Army, Yort McPharson, Gesrgia 30330, dated 17 Saytember 1970, comse
now the accused through coumsel sad in support of his motion to disw
uiss for lack of jurisdiction offers the following for comsideratiosn
of tha Court.

The argumsmt will be itmited to the sscood part of the Mation
to Diswiss for Lack of Jurtediction as refers to the praferring of

the gddfcional sharge.
m‘g PACTS

oM 17 Kovember 1969, Serzsant Butto, while assigned to Fort lewis,
Hashington, was approsehed by CID perscmssl and questisped concorning
cartaia sllegactises agataet him &9 pertaimed to his participation in a
combat assanlt om the viliage of My Laf (4) ta March 1963, Oum that date
he mede the first of two related sctatements., Oam 15 November 1969,
Sergeant Hutto made an additisosl statemsnt sbout the seme combat asssult
misafion fn March 15638, Om 19 Hovember 1969, tha lst Military Police
Datachosat (CI) Office of the FROVOST Mershal Cemsral, Vashingtom, B.C.
20314 requested of the Crssandiog Officer 3vd AYT Brigade, Fort Lewtis,
Hashiagton 98433, that Sergasat Butto be flagged pursuant to ARSDO-31
(pondiag completion of the imvestigation of alleged murder and rape cffenses).
Oa 3 Jammryy 1970, Sergesat Butto wes cherged with three origies]l chargpes of
wmunisr, rape, and sassuit with iatent 1o commit murder. At 2400 houre,
12 January 1570, Sergesat Hutte's term of salistment expired. No actiog
s inttisted to release Sergeaat Hutto by the Army. On 14 Jeausry 1970,




Serpeant Hutto deveoded immediate relsase from active duty. ("m 13 Hov-
exbtar 1970, tis request was renewed ) n 17 Fehruary 1570, Sergesmc
Hutto arrived at Fort MePharson. Georgia, pursusat to PCS orders.

Tz 9 Mareh 19570, the additiongl charge of false swesriag was sdded.
The additioaal chargs was based na the two atatemeants yivem t> CID
porssanel ia Novesher 1969

EAJIS FOR DIMISSAL

Jte 80 accused has been charped bafors his 275 date asd theee
chargs: ave baspd oa &1l avaiistle iaformation. causiog the secused (o
ba subseqently held pazt his T3 date pursuamt io> chase charges. the
g voraumat should le tarved from preferring an additi-oal charge, the
facus of which vere karaa g the (ime of the preferral ~f the originmsl
charzs.

A =zearch of availabie czdes falls to produce & case similar in
fac.s. "Ealistomat in an armed frrce does adt sstablish a comtract
~glatisnship betvman the individual asd the government, but a states ™

yaited Seates v, Blamton, 7 3CMA 554 565 23 QMR 129 (1537 . “Aa4 a

reauly, passage . £ tha dste provided £:r rolease from the sexvice ia the

tor=s af ealistaeat does oot >peraie »f lra ~»um farce to sffect a discharge ™

United Jtates v. Rlumz, 3 USCHA 92, 11 R 52 {1853
Arclels 2{1). UOMI, t&CoN:

“The following parsons are sabject to this chapter:
(1 ) Membors of a regular componsmt Sf the armed

foreas, {ocluding thoso musitiag discharge after
expiration of their terms of snlistwest. .
Yar. 11{d), =M, 1959, Rewvised sdition, states:

"Bffect of tersingrics of temm 3f servics.
Jurisdietiw haviag sttached by cowmencemsat >f action
with & view &> tzial ~- a8 by apprehansion, srrest. con-
fimaent . ot fiiiaz of che:ges -~ econtisuea for all
purposes of trial, sentence end punishsent. If action

ta iaittated with a view to trisl tecause of sa >ffecse
comaitted by an individial btefoave hie official discharze -~
evan though tha term of ealistwmeal cay bhave expired -- bhe
sy be retaimed in the service for trial to be hald efter
his periosd af service wiuld stherwvise hawe explired .7

. T




Takdn: theas two cods provisious, (¢t 1x the defense conteation
that noes jurisdictisn has sttached by the filimg of chargas, Juris-
diction extands a8 to thosa ffenses until the judicisl proceeding
termiaates. The cases in which the govermmeat relies na to substsatfs ta
ita jurisdictian over the addiiooal chargs ia this cass are thowe fa which
an individusl s under 2fficis) lowestigation at the time of his T3 date.
herefore. tha seeusad s mot charged uatil after his ET3 date. but most
tmportantly not uazil aftér the {nvestigation is complated. Uniced States
¥. Hoot, 15 USCHR 295, 4) oM 299, Datted 3tates v Boertkim, Cu 421 456,

b S -

4 May 1970

Coatisuation of jurisdietisn merely provides for the logical con-
clusion >f a poesible judicial sction oece begun by officis) lowescdgetion,
hut not capatle of complotiocs and analysis sf all prssible offenses bafare
the EYS date. At the expiratioa of sulistmsat. a servicemss is entitled
t> separation from sctive duty "In a limited aumber of chrcumstances,
hwgvar. he may be retained past the expiratioa date. despite Lis persoasl

dhjection to eomtisued sorvice.” Untted States v. Boyt, supra, 1% USOMA

M. 41 R 0L

Theae limiting circumstances are enumorsted by AR 535-200, para. 2-4
Change ®>. 3 22 Deeestar 1967. 10 15C B 572 aod M2, parm 11(2} 1269,
Revized edirisa

In this case the Tasis for reteation paet the ITS date is the prR~
ferral of charzes Gerpeant :utta's retestion fs thea based on the flaali-
zatdsa of the fudicial actin starced and, subsegmently, his status is that
of one smmitiag trial past his B3 date. Article 2(1), UoMI, Paragrvagh 11(4:
HCM, Revised edition This jurisdiction pursuant to reteation snd exteatioa
2f the BT3 date should be limited to> & preservation of the jurisdictinm
aquived by fillog charges. and not opsasd to the “carts Llanche™ rigzht of
the asvermwent to charge the sccused for sffeases kaowa, but aot charged
bafore his sriginal ET3 date The receat Jupresme Csurt snd CWA cases

followiog the D'Callahan v. Parker case limits Cour:-Martial jurtedictiosn
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aver bath the person sad the rf:!faanjn T™he Avmy's setl>e ta this case
sabes to giwe Lt the right to held a perssa "a certain charges, take no
actiom a8 to ather kmown sffenses, eransfer the accused to & nev comusnd
for a second determimstion 38 to thh availabls evidence, and subsequantly
prafer eddtrisesl charges kaown by the first cosmsnd but ant preferved

either out of asglect or a pmimlhum-um ast to charge. This
situation creates sa uslewful and u#u-ud axtension of tha comcept of
coatimsing jurisdiction past the ETS date. Cortsin ceses refisct the
opinfon that a person wha is hold l&:gnuy past his ETS date cam subss-
qusatly be charged without the SoveTaeat losiug jurisdiction. Howsver,
it shoald be soted that thess mlrlﬂmt the need for cthe completioce
of sn officis)l fovescigetiom begvm p-tm the accused's WIS date.
Article 2(1), XMJ, 196%, Revised du:m, provides ocatutory swthority
fox pmrsons who are subject (3 jurisdietion of courts-martisl. This
provision (s foplemented by applicabls AR, USC sed MOM provisioms. The
applicable portion of UCMI 2(1) that states in effect that a persen

awaiting sfficial discharge s nhj?et to the coda should be faterpretad
in the followiag way:

8. Ome who is awaiting dmw and has bese legally held past
the EBT3 dste pursasat io 11(4) (muiwn. Rav. od.), 18 subjact to
Jurisdiction of the court-mertisl n::?-m to dispose of the charges
refarted to 1it, and valy thoss dllt*.

b, While smiting this mnhhnu- of jodicial procasdings the
status o comferred oa hin by Llew nﬂhu hinm subject to military juris-
diction for bhresches of of'itary ui after the 275 data and while swaiting
the termination or dismisssl of charses sasd his offficia) diacharge from tha
sarvice. (Discharge moaning separation fram sctive duty or sfficial
841charge ta while.) |
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Therefore {t i{s the defenss s conteat! a that {a this case jusid-
dierton acquired and praserved Ly i filins of charges =za Sergosmt NHutt:

is limited to thoss charges flided his X738 date. The govarsmeat




shiculd e barred from assertiag jurisdiction sver offenses that were
knyn yet nat preferred ai the tine of the original charges asd con-
saquent 1y t3 thiz {saction rhe sowvermcest has los: its right to assert
jorigdietion ower the sdditions] charge

Respectfully submitied,

JAMES . LANE,
cePr, JALL






