UNITED STATES

v. MDIORANDW: MOTION TO DISMISS

FOR LACK OF JURISDICTION
CHARLES R, AUTTO
SERGRANT E-5

UNITED STATES ARMY

Tt S Nt Nl Nl ast get

IR the above-stylad case, a General Court Marcial convenad by
Court-Martial Coaveaing Order 37, Hesdquarters, Third United States
Army, Fort McPherson, Georgis 30330, dated 17 Saptembar 1970, comms
aow the accussd through coumsel and in support of his motion to disw
miss for lack of jurisdiction offars the following for comsideration
of the Court.

The argument will be limited to the second part of the Motiom

to Dismise for Lack of Jurisdiction as refars to the preferriag of

the sdditional charge.

SurRET 08 racrs

O 17 Nowember 1969, Sergsant Hutto, while assigned te Fort Lewis,
Wsshington, was approached by CID personnsl and questioned concaraing
certain allegations against him as pertaimed to his participatfon in a
cozbat assault on the village of My Lat (A) im March 1968, Oun that dats
he made the firvst of two related statemeats. On 18 November 1969,
Sergeant Putts made an additiomal statemsnt shout the same combat sssault
missfon in March 1968. On 19 Rovember 1969, tha lst Military PFolice
Detachment (CI) Office of the PROVOST Marshal Ganeral, Yashington, D.C,
20314 requasted of the Commending Officer Ird AIT Brigade, Fort Lawis,
Hashington 98433, that Serpeant Hutto be Flagged pursuaat to ARS00-31

(pending completion of the fnvestigation of alleged surdar and rape offesses).

On 8 January 1970, Sergeant Hetto was chargad with three originel charges of
mrder, rape, sad assenit with intent to commit marder. At 2400 hours,
12 Janusry 1970, Sergeant Hutte's term of enlistmsnt expired. No actiom

was initfated to release Sergeant Hutto by the Army. On lé Jaauary 1970,




Sergeant Hutts dewmspded immediate releass from aciive duty. (O 18 Hov-
ember 1970, tia request was rentwed ) in 27 Pehrusry 1970, Sergeant
Hutto srrived at Fort MePherson. Gsorgia, pursuant to PCS orders.
o 3 March 1973, the additional charge of false sweariag wes added.
The addicional charge was hased on the two stmtemants zives t-» CID
peraonnel ia Novembar 1969,
BASIS FOR DISMISSAL

mce an accused has besea charged before his ETS dete and these
charges are baspd oa all available information, causing tha sccused to
ba subsequently hald past his ETS date pursuant to these charges, the
grvernmsat shounld e barred from preferring an additiomm! charge, the
facis of which were kacwn g the time of tha preferral of the original
charge. |

A search of avallable cases falls to produce a casse siwilar in
facts. "Enlistoemt in an armed force does ast establish a ccetract
relationship betwesn the individual sed the government, but a status ™

Ualted States v. Blantom, 7 ISCMA 66k, 665 23 CMR 128 (1557:. "As a

result, passage -f rhe dete provided foxr rolaase from the service im the

terms of enlistasat does got sperate of {ts »m force to affect s discharge.®

Unfted States v, Klumk, )} USCMA 92, 11 OMR 92 (1953)
Articla 2(1), UCMI, states:

"The following parscas are subject to this chapter:
{1.) Mambers of a regular componsst >f tha armed

forces, including those gwmiting 8ischargs sfter

expiration of their terms of salistwest. .

Par. 11(d), MCM, 1959, Rewised edition, states:

"Effect of termingtion of texm of service.

Jurisdietion haviag attached by commmacemsant »f action
with & view to trial ~-- as by approhession, arrsst. ¢ou-
fimarsant . or filing of charges -- sontioues for all
purposes of trial, sentence and punishmenc. If accioa

i ioitiated with a view to trial becsuse of an >ffense
compittad by an individual before his afficial discharge --
even though tha term of ealistwent may have expired -~ he
may be retained in ‘he service for trisl to be hald after
his perisd of savvice would schervise have expired. . .M
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Takingz these twe cods provisions, it is the defense coateaticn
that oase jurisdictisa has attached by the filimg of chargas, juris-
digtion extends as to those offeases until the judicial procesding
taraipates. The cases in which the govermment ralies on t2 substaatis te
its jurisdictima over the addkfooal charge in this case are those Ln which
an individual is under official tavestigation at the tims of his RT3 date.
Tharsfors. the sceused L{» ast charged until after his ETS date, hut most
importantly aot uatil after the iowvestigation is completed. Uaited States

v. Hout, 19 USCMA 299, 41 CMR 299, Usited States v. Batrikim, CM 421 456,

4 May 1970.

Contisuvation of jurisdiction merely provides for the lasical con-
clusion of & possible judicial sction omce begun by >fficial fovestigstion,
but mat capable of cowpletion snd ssalysis of all possibls offenses before
the ETS date. At the expiration of anlistment, a servicesan is eantitled
to separation from active duty. "In a limited aumber of circumstamceos,
h:wewver, -ho say be retaimed past the expiration date. despite his personal

sbjection to continued service." United States v. Hout, supra, 15 USCMA

301, 41 cMm 301,

These limfting circumstances ere ammmerated hy AR 635-200, para. 2-4
Change No. 3. 22 December 1967. 10 S § 972 aod MM, pare. 11(d) 1969,
Revised edition

In this case. the besis for reteation past the BTY date is the pre-
ferral of charges. Sergeaat Yutlto's reteatin is then based on tha fiamal{i-
sation of che judicial actise started and, subsegmently, his status is that
of ome swaiting trial past his ET3 date. Article 2(1), UCMJ, Paragraph 11{d:
MM, Revised edition. This jurisdiection pursuant to reteation and extemtion
2f the ETS date should be lixjited to a preservation of tha jurisdictian
scquired by filiag charges, and not opaned to the "carte Llanche™ right of
the govermment to charge the accused for offenses knowa, but aot charged
bafore his original ETS date The recent Suprems Court and CMA casss

followiag the O'Calighan v. Parker case limita Courc-Martisl jurisdiction




aver both the parsoa and the offense The Arwy's actinn {n this case
sems to give Lt che right to hold s persca on certain charges, take ao
action as to other xecun »ffensea, transfer the accused to a3 asv commasd
for a second determimatima a8 to the available svideace, and subsequently
prefar addicional chargas known by the first command but pot praferred
sither out of meglect or a previocus deterafsation ant to charge. This
aftustion creates as valawful and unlimited axtemsion of the concept of
contimiing jurisdiction past tha ETS date. Certain cases refdsct the
opialon that a person who $» held legally past his ETS date can subss-
quently ba charged without the zovermment lostiag jurisdiction. Rowevar,
it should be noted that these cases raflect the need for the completion
of an sfficial fovestigatioa begus hafors the sccused’'s ETS date.
Article 2(1), OQMI, 1969, Revised edition, provides statutory authsrity
for persona who ave subject to jurisdiction of courts-sarcial. This
provision is fmplemented by applicable AR, USC end (M provisioms. The
applicable portiom of ICMJ 2(1} that states in effect that a person
maiting offtclal discharge fs subject to the code should be interpreted
in the folloswiag way:

a. Dune who 1o awmiting discharge aod has bteen legally held past
the ETY date pursusat to 11(d) (MCM 1769, Rev. ed.), is subject to
jurisdiction of the court-martial comvensd to> dispose of the charges
refarved to it, and only those charges.

t. While swatiting this termination of judicial procesdings the
status so conferred on hia by law makes him subject to military juris-
diction for bresches of =i'itary law after the ETS date and whila awaiting
the terminaticn or dismissal of charges and his official dischargze from the
service. (Discharge maaning separatiocn from active duty or official
dfecharge in whale.)

CINCLUSTON

Therefors Lt is the defemse’'s contsnti a that ia this case jusid-
diction acquired and presegvad hy che filing of charges on 3Jergzeant Hurts

1z limiped to thosa chargzes fibed before his ETS date. The goversmeat




should be barred from sssertiug jurisdiction ovar offenses that wers
known yet not prefarved at the time of the sriginal charges and con-
ssquantly b(j this insetion thql goverument has lost its right to assart
jurisdiction. over tha additionsl charge

Respectfully submitted,

JAMES W. LANE,
CPT, JAGC






