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, IN TIm UNITED STATES DISTRICT COURT 
fOR TaE 

NORTHERN PI STRICT OP GEORG~ 

ESEQUIE~ TORR6S, SERG~NT, 
U. S, AIU-I¥ 

Plaintiff 

v, 

ALllERT 0, aONNOR, LT, GENERAL, 
U. S~ Mm, AS COMMANDING 
GIi:Nl!RAL. 'l'litRD UNl'l't:D S'l'A1'E S 
.wIY 

Defendant 

I 
I 

PAAT I 
44 • .. 

CivU Action, File No. 1389S 

", !liI~NTIP'F' S 

~RAtiPUM 0t AY!UPRt~l~P 

, I 

" 1'J,1.ntUe 1, " ,oillier in 1:110 Unt.toel StAt .. Amy IRq h, ,hliJliled 

wf.~il 'WOoOl,lnU ot 1II\I,40l.', 'md one c:olJnt oj; 1101\411: 101_,1;1'1 ',\~ont ~ol!l\Q:'c!er ,:' 

.. OllllJlall' IIrllw1ng out Q~ the "li)I t.a1 (4) Xnddent" of 'IA,.c:n t968 I He 

, nina. \:Q be t\.'toci by II Generlll CQUl!t~Mat't'A14pPQtnte;( 1>y PQfen<\llnt, ali 

')l~~UI. ,"pl'lt'1or ofhc:or lind, U CO~V:l.c:tocl, .enteMoll &;" 'ml';hOl\ll\lIl1~ 
:, "" ... : ' ' ' '0' Uf. (t: Illll'cJ lAbor.' , ' " , 

On Jlln. 24, 1970, 1'141ntiff ~da AP1'1f,olt10n to\.' I Throe Judae 
, '''' 

Co",. p\lII/ilU"nll to Tit, 211, U. S,C" Sile. 2%82, .nd for 4' tempot'II\.'), rllli~rQj.n" , ' 

, "t \ 
'''' CIrellI! to proM.b1t hi. tdd Il)' Cpul,'t wM4rUd pendil.lIIl1 "'II":inll" Ol'\~h"t 

I ' ,\" : ••••• * v •• ~'.'n'n8 or4.v wa. L8.ued, Alons w'~h A rul~ n'.i, ',na on JII1Y Z, 

U70,4\:f.I\lIporan" i.njhnct1Qn £uue4. prpM.b~t'nll Dllhlll\l4n~ tJlIll1\ plll,'n. 

"d,,~'U II" tli'f.II~ 41 to hh sunt ()r 1n"PIIOl\00 Ul\~n f\.ll1t"er ordpr. 

'j 

,It Dht:dell CIII.I\.'l; f/ll! three juligcll h !law opnvQI\Q4 eo, July l!l, ~()10,; 

• PhRT U • • 

iIWilB!,\T &$tI CI~TJ;ON or AlfIl!o§U.t ;-~, " 

lactJl.!ll Cone 1dc.lIH!on,l, " 

TQ~ry l'~II'nUff Ily qellllrll~ C<'lurt.M'"I~t!ll upon tile Ilhll\'[lCIL 1J$~1n.~ 

• " ..... IIn4u~elQrllU '~h\l dt'clll1lltllnC:Cij thereaf, WQu14, b41 r,pu8nllnttocno' 

• f<· , 
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. '''' "'I. _, 

, " .' 

f';' 

ConIlUtut:!.on, 
(A"co; 

11~lIintHf'8 app l;i.cat ion, seta OU1' fUteQIl gl.'ounc/i of v:\.olatiol'l ' ", 

Allel 4eprivat:l.on oj! hh Conlltitutional, I.'iGht~. ~lIeh Qf the,H) h to be con .. 

11dol:04 lIep01:a te 1)' and upon ~he:J.X' re8pect:l.ve f;.ontlmtions .Ilut :l.n til" Clue, 

~ho wholo h~~el' th/ln the /111m of ita pal:'tll,lIn<l the IIBilX'llilste ot: dC\1;!.al.s 

I'n4 4epl.'i.v4U,"on. to wh:l.f;.h tho U. s. Mm)' 111 about to liu\ljeet ,tllis PldnU.tt 

£0, ;/.n4004, alona tn;!.n of ullurplltiona IIn4 abUlll1l1, pla~nly deatl:uet:l.ve oj! 

<,'" 
• 

, ," 

, Tlia whole body ot the lAW of ct:'j,milllll jUllt:i.ee is billed upon a plain 

anq .~ple eoncept~ fa:i.rnelli. To IIliuro tail.'Il1115, crtmtnal proce.lee hAve 

betin .1I~jectoci to tho dou.1: IIcruUny, .m<l in ill,Calleu! elllbot'atll~upon to 

ella !111nlltll't eIf;ltdl. But IIU hAngl, upo" tdrnOl., Pul PI.'OCllu,:l.n :l.1:~, 

b""'1l and mOlt fUlldamental conc:~pt. i., tha IIlIIIIuunOl, or III: tllil YO:)' mf.\'If.!nUIII, 
, I 

~Ilc ,ePIII.ibU:l.tl pI! Cdr tr1111, AIlII fat" trial, IInllel' whatllVlI1:' ~J'tbun41, mll~t 

-"', 

, 
No part of tll1& h IIv.H"bb to ~aeq"io1 '1'~'rOi • f,1\ ~ IlIIU, an<l 

1I1l40r !i\\9e.e. g:l.I.'ClII1IltaIlOI'III. 

. , ;' 
" :'. 

1, Tile l"rQII:!.dent and Conunandel:' 'n Chid ol! III of ~IlQ Court"~~1!1d 

\110111\)0" wIlo are to try h:l.lll hllll alroAdy, anl\Pllnccc:! on lIatiollwt411 tc lcvhiQn wf,th " 

'. ' , '. 

w'~hf,q themf,11tary eatabl:l.ahmcnt to C!onv'~t, IInc:! pUII~.h ~t.intiff. 
i 

" a. He', /fhllJ'SlIcI w:\'«:h two OOllntll", of IlIl1l'del1, nOt: upon pl:'eS elll:l11i1nt: 
.J :' 

''''j 

, 

of 
,;'" 

'" • 'l'a~4 jUI.'Y, but uPQn tho singlc act ot llotllndllnt ,liS "c:0I\v-=n1n8 lIu~llQl1't1",' 
'al\'l?~f~oe~ ttf till! U. S. j\J'11lY. who h lIuporqf.ft4te to I:ho l1rllli1denl.:" 

. ,I" . ' , "":'~' 
,",',',"1 1(, . ,;:' .::> , .,' 3,", '&he chQI'QoCl 4j;dnat M.1lI wore proforl'llcl bJ lin oe u.cQr, Q~ \:110 U. a~ 

~~."hQ.~' 'llbordf,qlltil tQ tllQ ~lIddlll\t, 
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6, Tho recommenQ!leiQn of tho invilseigllting ofUc:ell wail rov1CWQd 

by tho Staff Judge Advocate of Third, U. S. Army, lin ofU-cor of ~h<l \i, S,' " 

A¥11IY. "~hQ :La 8ubol\'lIina~o to the Preddent" 

7. 'ttIo Qnllrgel were t'eferred to, e, GenerAl Cou,rtwMarttal by , ' 

I),fendant. an oeUce" ot the 1.1. S. Army, who til .ubordinate to the i'r05:!.a@nt.' 

8. The 11Iember. of the Cout't. Martial were appointed by Pefemdanl;, 
,"'" . 

an ofUcer ot tho U. S. IIrmy, who h subordinate to th~1 I'reaident. 
C"'::, " 

~, l'hll H:tlieary Judlle who wUl pnlide ovor f'lainUff'li Court .. " 

NarUd h on oiU-co, 1it the U. S, Army. who 18 lubord~.llIIt. to tht I.'ro.;l.dont;, ". 

10, Tho tlli.\ cOllnliol wllo w111 prolecute 4'le:\,fltiff are oftf.l.lllrt oe 

tho U, II. AfIIl)', wno are lIubord:Lnate to the,l1redd~nt:. 

11. 'ttIe 1II:tl:l.tary' 4eCellilo counlie1 allsi.gned to dlifellQ l'1a:(.nt:l.U 1Il='0 

off'oor, of tho u. S, Army, 

12. The Defendant, 

wha !lro liubord:Lnato to the I'l-'Illlidcnt. . . . 

who ordet'Cld! 1'1A1ntHf tl:'1.etl fot' I1IlIrclllr .n4 

.ppo'p.t;jI~ ~h, off1c:lrt to tl.7 h1m, w:U1 "reviewl ! ~h. Il'uord of hill 1;:""', 
13, TIle MUitllt'y Court: of Rllv1C1w"w\lo milht: III1Vf.ClW l'111:LnUf!'. ' 

oOllvhUQn, Ill" d~ otUoera of eh. u. S. Am'l. whQ.I1111 lIubar4f.1l.1:, to 1:\10 

1,l1'lId<lent. 

i 14. 'l'I\e Court of 14Uitllry Appaqls" the CalirI; IOf 114st l-'esort ...,ithin" 
, .',~ 

Chit llourl:."Ud lIylltem, do not have lifet:l.me tenur., but lire aplIQ;i.ntllcl bi . 

~h. ~rell;l.dClnt fot' term. of yellrll. 

-.' 15. TIle membere of the Court~Mart~al IIII1Y convict him not upon 

unlln~oul vo~" but upon only three~fourth. ot tho:l.r votes, I : .' 

16, . 'fho proliecut;l.on h empowered, to prellent evUence Ilgainst h~m 

. ,,', 

Wff.l;t::en 40CWllontli. \I1f,l;holit .confrontat:ion •. , 

,. ,f_: 

n. l.'UIlishment upon cpnvilltion by COllr.t"M4I:'t:i.a1 is datl!t'l\1j,nIl4, \\01: . 

. .' " . . 

Ix,C\l~f.vll Or~II;No, 11476 prlluribe,\I dEli\tholii. U.~8, ~p'hONlle!\t fot' Il\U\:QIIl:' 

4n~ tWIl,llty ~eara impri.,onlllEint fpl:' Ilu!lult with f.nl:Clnt to murdll¥', ' 
:"1: '\: .' , .. :.~a., ito i.Ii 1:0, bII p141llld on 1:1:':1.41 at Ft, tlC~hllraQI', GeQl:'S~Il,whol-'O 

, ' ; '/, ,;>/ " ' . I ' , " 

.,hl! ~(I"orll~III1c1\:Qnpo;1: hom tnll Canal ZCIIlCl,. l,laMl\1fi., for ~ho liol~ PIlI1POIlCl,. 
,/1 , t.' ~~~"d1nin,f,1!1 ... plAce fqr rlllllllwd tl:'OI1I, th., tit!'" of 
," I' 
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, " , , 

" ! .. ,,'" " ,'! 
,"\':, , 

- :, 

:' ,':',:I:;'i"~;~';)~~~Wr9~':'~ 
" ;., ':",r ,<~':"f'll\,r:',· ~ 

, t , •• '1" ~ 
19, lie h to be placed on tri .. l dmollt twa /lind a haH yetlU tQUow" ',":'~'" I 

:Lna til" ttme Qf tho My La! i.nc1dent. wlllln 4U the ta':~11 of My ~l. ~1~t'e 1m. . , , ' I:,' 

mocl;l.lItely known. eo til" Commllnder of Tallk l'otCIl Ilarke~'. and to General ~Qfjte;, " 
• 

tllo COll1lTland:Lns General of Amerl.cal Piv1sipn. . " 
: " 

.\ " , , ' 
20. He 11 to bo tried without a. jUl'Y. " :: : 

2\. 1i,,:I.e g:l.vetl on<~y Onll, pe;empt.ot'y IItrikll "f tho I'llmll of QfUceu 

lIu:l.sneli to tr)' h:l.JI\, 
, 'l '.' "I 

22. lie Will ~nterroG4ted by 4 Colonel of tile inBpector pcneral'o 
'_,;, i ,], 

, .' 

23. Jle wa. :l.nt:err08111;ed .. by 4 Co10ne,1 of the ill.pectOr GeM!:"": 

, ,,' ,~' , , 
I '" " ,. 

, ,~ '~',' ' 

OfUeo abou\: th" charges, ane! den1C111 anll oounllel at '111, '.' ' 

24, HI wall ordet'Cld by I" CQlonel 0&. thQ J:nspuetor Genere\'. OU1.c:e 

nII~ ~o dheu,.. the queac1onll. or answorsof the inveal:1gati-DII. • 

;:,;', ' 

,; , 

,,:" '." 

2S. Outing 1:011 pl:oUm1nary phueliof tho 1I1ve~tig4Uon, up to the' 

\:1mOP!lf!lmlimt Q;dllrlld J.>ldnt::l.ff twtoll by Cow!:-Mal:t::l.al, he Will don1~4tuU ,,'; 
,,' :' 

i:LIIICI couneel, and dln:!.ec1 \:<lun,el hllv:Lns. 4doqU41:11 t:l.ml~ til pre1'4WI; M., elden .. ,," 

26. Jlh chht mtl:Lt411Y eounse1 111 udaned Qther 4uUu \:>)1 Pehnclan~,'o 
" 

of I t:tme .. cono1,llll1na nature, lind oencf.l. prevonted trom devoUnSlldoqllato time' 
i 

fOf hili defense. 

27. He has requQsted full time m;l.Ul:llry COUllIiOl. lind Willi cien;f.ecl :!.;. 

28, He hilS l'equlliitod Ilaai&tllnce in \:ho tOI:l1l of invo,USlltL\ln,lIn4 , 

Wall dOI\£oll £C. 

CQI\$\la\. :tntdl1genco Asel\OY Iwl wall den:l.eq it. 
\ 

, ' '., 

,I • , 

<, ,i~' ,u-;, 

:" . 30 •. He hilS requetjt;ed copiol! of:, tro, tnVlllltig4Uon conductocl by 
,>,\' 

::' :, ,('. 'f' 

.. GOI\II'4~'l1oot'~, wIlien are l\Qeouav)' to hb4li1tonae, and was dellied \:he~, 

, 0" '" '.: 3~, He h~s requOII1:.4 thlll: his mU:Lt4~y QOIlI,.c;1 bo sivel\ tomporary .. 

~ut' 4"'~anmf,mtPot'm1t\:~ng tl:4Vlll fo~ invoat;1.S>ltivIlPUrPOliu ~an4 w .. ,df:ll:Lc4 i' " 

',', ",' 

.... : ' ';,' 

,. 

. ~. 

. , , 
',32, Thor.:I.e IIrrll),o<l aglJ1nst \l1m, 4 SOJgOllnt, a VAst; /lr r41 oe 9:-

; '.I,;' / 
" / . " '.' f'Q}',', no".con.nhllf.Qnecl OeUIlIllU, And enlbto!\ mo, ... frOl1\ the Pep4r~m\l!l~ (Ie" 

"!' '. , , 
<' "" / "", , . , ' ", -, 

,'< ,Datl'"ae down to PCfCll\dAnt'. QQII1I1\anci. eompr1111l1,f 1)( 'nvesUSllti.olll> I :Lnl:er'ro$lI" 
"I" ' , ; _ 

/'; 'tQ'~(I"P~OQQgutOI:'II' lQW)/l.In. (md tochnll.:bn •• I\l~ oCwhOlIl 111:1.1 l'I'.k~·thj.'! ';':'\,., 
':'", ' , ",,, 

,'" -

• 4 .. 

" L' '1 

.-------'-------------'----.----.------------'~! 



' .... 

commancl Qf tho P!,'Q!i1dent, who by hia. prono"lIIlementa hill! judged I'l.ai.n!;:Lff. 

IlIiUty. 

33. Defendant. lind thalia ordered by the l'res1denc to prosecute 

P141ntUf, have ~he unl.1m:I.Ceq. t'IlSQ\lrces of the Untted States Govcr'l,n,mt, til 

l'u1:'lue hh PrOllQcNtion. Ite. haa only hill. m:L1;i.tli1:Y PilY iii Ii Sergeant til 

develop hia defense, 

34. TheiJ, $, A"Cm'/ hall I\lready "hetel COU1:'t" on ~he My t.at inc:iclenC . 

In ~he form of tho Peerll Inveatilliltion, 111'1<1 drllwn thel'lIfrOl11 ofHc1ql QQn .. 

IIll1,,1onll, adveuc to Plllint:l.ff, ",:Lthout hili being prQsont Ot' represQnt/id, 

thull dellyinll to him tho plIOII.IIllpt1on of :l.nnollenlle. 

35. Ttl. powlr \'If pilrdon fo;, an}' conV£llttoll he mt8hc 114Chl1 r •• U . 

W£\iM,n !;he P;,eddenli. who hu "helldy dCllounelid th .. ~, Wit ~ne1dent •• II 

"lIIau.ere" , 
• 

36, In thh casa , lit thh time, the U. S, Ann"l io lQwg:Lvol:, IIcellllOll. 

4gcuced, interrog~tQr, investt&star, indtc~e" proaeC:Yllar, 4ofonQer, jud&e 

-"4 j~lY, ja'ter and pardon,;'. 

ae:t~Q IIc:CUliel' .. the Un:f.~ud State II Army .. :l.n tile My 1.a£ £nc1donia the PUl:'llu:!.ll' 

by the IICIlUller ot plll:Lc:Lall 11l1l<l:l.ns til wholelllllo ami ~.nd1sllr1m1nIHo c)Qlitruetion 

oe I\lunan lUe 11'1 V1lll:mlml anfl the absoluU.on h)o' th, ""OUOIIr of many hiSh 

ranktns otfieeu charged with rellited ar a:l.m~lQr. Qt~clll.ell. 

. "'" 

... 
,.,' '." 

.. 
' . 

" ,,;. 

'''( .. 

'/\1 

El'Illq~1el 1<11."1.'1;)11 :I.a nQt to be cllul:t:-mll;,t1.tIled bec:aulO "oma Ill!UQ"lI' ' ;. 

1'lInfl4 eharlle~ IIgdl\st h:l.m. It 111 beeau"e IIQIlIOne4r.llnonymllUI e~""oldiell 

~9t. 'O~l:or~lIbQut My lAi 1:0 the l'reddcmt, the D\lpal~tment of Dufenllo, , lind 

'. to . t.:WIIllt" CQngl'ell~me\l. It" h bQCSUllCl an enterpr:l.dnil newsllUIn pub Ullhed 1m 
. . 

iilcllouil~ (If the inc:ioqnt al\l.l \IIan ,a l'ulithar. Pl!:I.l\o I it: £Ii beOllUIIQ thQU. 6. 

At;1II:I, ct,,:Lvon to tho wall by pllb1:!.c Qlltrage over ita QQl'li.al.e IIn<l IIVl1si.al'l. 

,., / 

./ C)t lied" t"L4~. IIncl \:Q 1.'0\1 Mom of ~he prC)/i\ll\I~t;£on ot Lnn()col'lco, 

.,. .,,i 

, : • I ~ " 

·5· 

'.,:, 
" ,. , 

1 .,-, 1':" 

"', : i 

;~ . 

'.f" 

,~, ' 
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': 
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1- .• 

In n!l WllY ;l.a it fail'. 

Tho r1Ilh~. accorded to ever" l'apiat lind murderer al1d 1l4lC'Cotj,Cij 

pllddlell 4l1li <lli1n:l.e\l· to him,. Criminlll con$l'1.rll tora, caught in the v(r(:'1 ae t . of 

ta:'e/;lllonable a,teenlpts to delltt'Qy the:!.t' country. h/lvO /lIS II matter: of CO'''lC'~6. 

• 

"", 
"~' ' . \ 

aU ot the panopl)"of r1.ghta ~nd protections wh:l.ch an to he den1erJ ;::~equ~r.l.;.,.; .:;;':' 

1!lrru .. Toruli, wcumcled in actton in II ~tJ:allgo land t,!) whtch hh COline,,, 

lIonl: 11:1,\11 ~ J:hs. DalJ',e.at er:o;c,ctilla ~ risht"!,!!lSI. ~r"tie. 2£. atpeEI. 
. 

In no ~y :I.. :l.t fair. 

ftC.2S U.S.C,. See •. 2;182, vellt!! :i.njl.lnct:1vo POWOIl :l.n II throe ~"4$e 

court where:l.n the execl.ltion of Act. of Congl'e's • horo, ~he Vntform 00<1= 9f • • 

. MU:l.~al:Y ,;rllll~:l.ga .. l' npUIPIl4nt to tllQ 'QQnlt:ttl.lt1on. ,J'uri..d1.ctf.on:t. ~bli~ 

l!lli'oun4ed upon lndn~1I:(" f:l.ft:~Qn arol.lRa" of. (lonItUu!iionA1 depv1.vjlctCIn, 

.. , 

,'r' ' 

llh plea h that II fllij." lind impII .. t;l.a~ t\'$.41 by the U, S. Ann'! 11;1 f~t' .\.' 

hf.ll\ '1\~lllpo.db;i.U.t)', unQ@\, all thi! attencl,ml:;' C~I:'C:\II11.tllne .... 'XlIe 14'1~ of 

~r4~'~t.pnal Conatitut:l,onal a4feguard~ wLthin th~ m~l'tllry system (sl.Ich ., 

, , 

trt..d ~1 3"0' and prj!Q(mtmentb'l st'lInd jut'y) h conjoined wi.th thOl AI.lCU,,"\:iQn 

ma41i1 IIGII1nlt hio Lln;!.t (and thet'efot'Q agdnllt him) by the Prosident an4 ' . .' ). . ,'.,\ 
.' 

, .. 

J, ' 
" ! 

'. ,I, 

COIT.II/lnller ~n Chief, wq:l.ch :I.Ii coupled with tile unpllrlllledpLlbl1t:ity s:tven to ,<, 

\:ho My Ld :l.llo:!,dent I which h aBgt'lIvlltecl by. tho cond"ct of Iltall mHt.t:ar'! . 

,ptt:l.ctlil. in f11:'IIt:l.gno?'1ng the incident,tnOIl OOVlll.':l.llS up the £nc1c1\1nc, \:hlln; 
I" ' 

AI 4\lOIlClIpe;or: thl;) At'lll)l UIlC l.f. chA1:s:l.na tbh PlaLnt11!f • aU thQ ImHe 
,':.,:',:' 

"I' • 

....,'-.:. 

" ,;. 

,';;' , ;:,' " ".~' 
" ,>' 

, ',," " , . ,"' , . 
toelie"bU..lf h other thlln :dl! and :f.rnpat'l:ia1,iln4 co proceed 4SII£nl\: MIll 

, I,' 

'"',, 

I'''' • I, " 

; . .1' ; ,,'l" 
" < -, 

\.' ' ·6· 
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"nlat officers actins, ~n " judicia lot' quasi-judicial 

. capacity are disqualified by their interest in th" conn"o-

versy to' be. decided i~. of course.. the general rule." 

, , 

Irnne,(x, O~, 273 U.s:, 510, p, 522:., 

"nut :l.t certainl). violates.. the Fourteenth Amendment. 

encl depr~ves e defend;:mt in e, criminal case. of clue process 

of law, to subject his liberty Of property tQ the judgment 

ot /I c,ourt the judge clf which has. II. direct. ller~Clnal. sup· 

ttantilll, pecuniary intQfc8t in reaching a conc·lusiol) 

aGllinlit him in hiIiClIIIO." TUlllcy,v, .. Ohio. ~d" p, 523, 

"The nQr,;elJsllry factO!i'i :Ln a f/lil1 trist au an adequate 

hear~nlO and an impartilll tr~bunal, freE! from allY :Lnt.rellt. 

'l'umey v, Ohio, ~73 U,S. 'l.O." The' -lWla, 61 F.2d 966, 968, .' 
IIPflOII¥'l 1n Jlurna VI W1.loon, 346 U,S. 131, 73 ~.Ct, 1045" 

~' , 

"We hav., hlll4 before that thh, (the exhtflnce of . 

1Ilf.1UIIl;'y re\l1ed:l.IHI)c1oeli not displaoe' ~he civil C;OUl:t,' 

jurhl11ct10n over an IIPPUclit10li £011 hllbel.\ll CO;'pUI from 

the mt11tary prisClner, Gusik v. Schilder, 19'0, 340 U.S, 

laS. n S.C!:. 149, 95 L.E4. 146. nu~ thllsQ Ilt'Clvhtons. 

do IIIPAn that whlln /I m1Utm:oy decision hilS dea 1t: fuUy 

And tll£,ly with sn allegation rllt~ed 1n thAt applics-

. Uon, it 111 not open tQ a feqeral c:tvH CO"lil: t;Q Illiant 

. thl! WlI'~_ dmp~y to re~evalUlit<l til<l ev£"encQ, ~elehel 

v.'MoIIQnd4, 195Q, ~4Q U.S, 122, 71 a.Qt. 14~, 9~ t..ecl. 

. . ,,+~, 
."',J, 

:,'1: ·'''Wo turn, then, to. thh case. . ".': 

. , , "I1Qt1t1onlll:" IIpplica t~O\)S, 1111 hA~b~QnnclI:llcl, . 
"" 

~Il~ ~Q~til lIorioUIl char;es ~ (\llilS/lt1gn~,whf.ch, ,tn ~h<1f,t' 

l!iWl101111llive IlfCilct, Wiln lIuff;l.cicnt todop:l.etflmcliilmllntlll . 

";"Y/u,,fdrllut :l.ntho PfQCUIi whereby thd.., Built woe de. 

·I:"m'1I1I4 4n4 the:l. .. dillith lIeneenCOB l:cndoJlld, 'lllld the 

',:1 : ,. 
, , " I ~ 7 .. 

"'>. ,.",' ," 

.. , ;,e 
. J.' • , 

"',,,, 'i'~ .;'''11\':'' 1I".·j ,.",.~ ~,'''·'''!'lI; ~ I .;, ..... ~''', ... I(,''·,'~ ..... " .... tl~~ I.';.;,;.' ", 1' ..... ~:;:,.'" ',. 
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, .,1. 

; '< 

military .CO"~·t. m.::lnifQstly rcfu~o4 to considc. tholll!· 

cllltms, the llhtrict Court was. empOWllred to rev!cw 

tilem dll novo." 

Th~rQ follows this milS. signifi~ant languagel 

"for Cite CClnstitutiOll111 [;u"rl1nt~c oC due prOl.'CBH 

p~Qtect 80141er5 8 as well a.civilianB - from the 

Pl'udll 1njUrit;l.cQB Qf II trial 80 conducte4 cillit. i.t becomes 

bl1l\t on filCtniJ INUt by 4hpenoLnl1 wLth rllMlllentllry 

t.f.rneu r4thllr than Undina truth through adherence to 

thoell but .. gUllrante(ijll. wllteh hllye long bun t'Il<;ognbed . 

an4 honorod b);" the! m:lUtllry cOUI.'UU well 1111 the civil , 

cour~II." 

",j" ' 

'fhe s!tuAcion cOlltemlllllte4 in nll~lls: ell:Ls~1i ill rlllll1ty herll, 'rho 

IJravlIlI].on of 1,'1aintHf'a cOllllllwl.nt ill that he h to b" lIubjatt(!(l to "tho 
I ' . 

,1'" 

, 
TIlIi neth C:Lrcu~t hllli recogni~1l4 t~. jurhdi.I:t:f.on to g.allt r.U.~~ 

'ItClQU'~ mllvUal casOIi. III 110 Kel,lx, 401 11'.2d 211 (968) inyolve(j (\1\ IIppll',~ 
, ''-

"~"~I' 

',:, " 

. ,," 
., . 

. , 

" ,/-,' 

'," 

" /; 

. 

,'j'., ':/<-:'~~>"'",:' 
;;, 

'" ! '; , 

'" " 

caUon by lIaervicemlill ~or II ·s til),! of senera 1 court mlll~ t illl. The Court.; 

, 
i'-

, 
", 

.. 

"" pet1t:l.onot<' 1;1 IIpplicEitipl\ far d'.c\lIlf,I~" III • 

CQllltc:!.ent1pull objector IInder tlte reS\llat'ol\8 could be 

. facl.lI11y SQ cOl\v~nctna. Elnd thllo factual 1Il1ilgaUonll 

0: w:Lthho1.r.IiI.ng or frulitration Qt tho.rtg\lt to soek el111·· 

c\lllrgo coo td 110 cIcllr 1y prtlsent, CQllstf.tuUonlll issuell 

'. . cryinG out for jullifOlj.a). scrutiny, . th.t thll mUitlH'y 

IIhau~4, at • mintmum, bo requ1r'd. ~Q:.llhQW cau.e why 

"', ' 

. ' .. Tl/\lII, thll COllrt Withheld relillf, 

,-' 

1 " ,,~ 

nQ~JII,(~df.ctton, .1 oon~:l.dored infra, 
M 

, ,j" 

" 
."", v/' 

." . .I ; ;:u ,~', 
,'" . 

I1w. ;xhll,uati0Q IIf RBmajJ.ellq 

liidntUf brolll1ht th:L. IIppliclitiCln on ehll dll)' fal10wtns t\lol:'oh;I:'d . 
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" ·f' 

, 
IIot pureue~ the lOllmedie. tl'H:Il",eti~<I Uy avaUa1!le til 01111 with1n the m:l.j.itary 

II)'B ~"IlI, 

Ho hilI! npt done 80 beClllllie hh b;uic contention ts that the Pllml'l 

would Ill! futUc, ill vicw of aU of .ho factoraset Ollt in h1.~ nl'pllclIt:ioI), 

'l''':~'\1 ill ll!! ,,"'lIolly (rulIl'" trillu"'ll whIch LII IIIl<Jcor or<krll, J.lIl·U:CC:I:, ~l)' 

eOllvtl;c and punilih him, anll tho law 1I0ea not requirQ II vail\ ()~. CutHe: 'tt.trlSo",· 

It :I., cru(j thAt civil c:ourts.havQ on occllllion withheld tha grl1nting of rcltllt, 

pend£ns ollhlluliI~to" gf fcmcdiell, This evi.nces not lack of ju<Jicia l jlD~Cr oven,' . ' 

SOQ Gllsij<v. Seh UdOll, ~I;O' 
• • 

u.a .lZ6, 71 fl.et. 149, whor'lill the SuprllmQ Court directed thl! COUl:t oj! 

Appel h to ho14 the cue. pendill8 17l1sort co Ii, now remedy undo\:' then AlI'Ucle " .... 

S31l:1)JElch,:l; y. Mcz.pOM1<!, 340 U.S, U2. 71 S.Clt. 146, fjpprovin~ aimUol' 

d~IIPQ1¢1onl N~<! y. Bong" 395 U.S; 683, 89 G,C!:, 1876, lI<1tli1ntng c:ivU j\l~~lI" 

The FHth Ci.~eutt, in l<c,U~ (suprA)," adopted the pOIlUl-On thlll: r.;~vil 

IIbiltel~U.g" 1n mUit.n·1I m"tul.'l 1.11 fl:'QIIl conlic;l.O\lli chot~1l ill aell1c:tecl t.n.tlln~II',. 

ntb ... than trom Wllllt of power., 

"398 r.ad p. na. But we vbw the roql.li.;elllent 

,;,~ 4J! ellhallst~oll lIS d1<1 the mlljoj:ity in lIammond. Wa 

! 

,'- ( 

(lonsi,clar :l.t to PO bll~c<l on princ1pl(l/i of comity IIml 

not all all imperative limitation of the ~cope of 

fedlu,"l. habeu COI.'PUIl power." 

J'-" 

,. 

~nl;o,velle U\;ho QU~lIl!t, lind arant relht betoro a p,Utionel;' had e~II\I'tecl 
\ 

.;. 

,. ,I', 

" . "We lire U\\wllU\\ll to pl:eaume '~'l!l.a S!!~ tOllt tho 

"','.". 
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;', ., 
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c;latmll by pot:Lt;f.oncr of the vio1a.tign~ of hh COllliti •. " 

cII'ional rts\ltliiln<l ol! ~ailureoe tho.Army to abide \;Iy 

hI! IlWil re8u1I1Uona," (emphasia allppUecl), ' .. ':. ,'y 

" ":'/: Speakins ~Q ~he 'lll<cj~t~on Qr ClidJaulitill~ ot'U\IlQdieB tn Noyd(aullrll)i,' ., 
,t 
I 

,/,' ' ... '. . . 

".' tl;i S14pvcn!\(lC:o\lr~ pointll<l Qijt chat tn Pl.'tot' CUClI!. it; had grllntocl t'IlUet .. 
... /,;. , "','. . 

.,/w£tIlQliq:0I114i;,'natll' OlCh4111UOl\ of remc:d1111t,. SO. ,n, a, .t p. 697. 110 

"'.' ", I 
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"Pct:!.tioncr contt,)nd~ Ch~c OUt' ccei,.tona 1n Unicoc 

State';':l( l.'el. 'l'o~h v. QU'lrl~~, 350 U.S, H, 76 S,Ct. 

1, 100 L.Ed. 8 (1955) I Reid v. Covet't, 354 U.S. 1, 77 

S.Oe. 1222, 1 L.Ed.2c 1148 (1957); lind McElroy v. Unite4 

States e~ ret. Guagli~rdo. 361 U,S. 281, 8Q s.et. 305, 

4 L.llc.Zd 282 (1960), justify hilt position that ex-

haustion o~ military remedies is no~ rcqui~ed in th~~ 

case, The cited ca&\lQ held that the Constit~tion barrcd 

the IlliserHon of cQ\lrt-marthl jUl.':J.sdiction ovel" variO\lB 

classes of c:l.vU.ians connected with the military, lind it: 

ill true that thill CO\lrt there vindiclI.te<l complilinants' 

claims without req\l1l"ina el(haustion Qf military remedies, 

We dLd QQ, however, beca\lse we did nQtbelieve that the 
• 

IIl1pert:l.li. of mUitary eo~rts I el(Unc1ed to the ,ondde\,I1~· 

don of constitutional. claimq of the. type pl!C1Sonted, 

N~reovel.', it appeal'ecj clipeciaUy llnfllir to require ex. 

ha\lstion of milital"Y remedies whon the c:omplll1nllnts 

l.'aiac<:\ lIub/ilt;.antf.iI! argulTl~nts Ceny:J.na the righ t of tpe 

f,1l present in the I:IHle hefore us." 

i'latntHf hl,we rahea gr,lV" Con&ti~utionEll c:lIIims. which at'll most. 

!\llallro4ly fali beyond the expertise of mil:Ltllt'Y courtil. Additiolllllly, hI! 

rdu. s\lbscantilll argument:> dellying the ris\lt of 1;h(t militar¥ to try h1m; 

at aU .. Chua prasonl;inG the two exprou caUIlOl fo\' j.n1t:l.a 1. intorwmt:!,on i. 

" ' :' - \ 
\ly the ctvll judict,Ilt'Y sot out in N0ld. 

~I\ th. light of the specific: h~\loa raisod, 

. §.t9Ilford v! 11. S r.' 413 l!'. 2d 1.048, concernl:<1 II procecu\:a 1 i.1l~uf~ 
. . , 

, U!!~!lnc)'. find qouaht< only to nullify II diahollol1~bie discharge. '£he qu~~cl.on •. 

\·/If..ed we.e only t\loae.of trial hy j~t'y lind preallntm4ln~ by grand jUll1 ~. 
, .' 

. whf,Q\l ar<i but two of tha f:J.ftallll grounds pl.oadedby n:\~n~:l.ff. , NOl1 W:lS 
/ .. . 

.. ~h~t'1! /lny chan~Q oC dllnia l of (undlllll"ncill fdrnelll, pro. jlldgcmllilt 01: ~uill;, 

. , 
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Ol'·wlln~ of JUrhdtCltJ.on to try. 

, ,; 

\ ,i', ,,,.'. :', 
~'.l ,. , l :. ,', 

:;:,,' 
"." 

.. ' " 
. " . , ',\ 

, "" 

,'.,. ".' <! ' •. 

- ~O w 

>' 

, 
, ". 

'.,' 
'"" • ,"1 

i ','. 

. _!, I 

~: 
': 



II strong dissent. 

Cro),croft; v. Ferrall"408 F.2d 587" concerned not courtwmartial 

joopllrdy b~t adm:l.n:l.strative regulation fot:' che correc.tLon oferrop; in nava~" 

record"" 
" 

attllck upon tile v/lUcU.tY,of COIU"twmal:tial conv:/.ction, 'il~t only ~pon cc,,':ine· 

mone ordored. 

£Hchct' '(I LaUd" 4lS 1l'.2d 743, involved the, interpretation of, 
, 

Arm,! Itegulat:l.ona all conscientious olljectOrll" 4n4 did !'lOt concern ~tliel.f~l1th 

till! t:onll~ttutionoI: the Un:l.tod Stgte&. 
i'1 

, , 
~ " 

Vor mOlt at on", lIundred and, liixty-tnne Yelln fClUowt.ng the .1lt:~f1'" 

clUon of the Constitution, civil courts avo:l.4QQ IIny intervontion 1n't;l1e' 

'ml.Utal:')" IIYlltem, Dur:l.ng tllat Clptm, thail: i~quiry Wtli l.im:l.tllcl almost ~ote>ly 

~Q,jut1.II!1f.cti.on. nut: tn 1950, tho Sq[lr~mc Court unqertool< to qClIll ~lIP~t~ln."" 
~ .': (; , 

~1voly wi~h tho UnUorm Coqe of Military J1.IS~~CC, an4 threeClIstlS now Ntlmd, ' 

41111I1n*l!'kll' l!.: Pl.!" l1el. ,Tot h ;;:l 9qar!,qs, 350 U.S, U, 76 S,(:~; ., 

B"U ,":1, C,o",:ar t , 354 U,S. 11, 77 S.Ct. ~2221 4"d UI\4~l,)', 2'C.ePal'<1l' l.J 

4 4hcbllvIlocl IIcrv:l.ccrliiln lOI." crtm(l~ cOl1mii~taq woUe on Ilccivu <luty. 
, i 

,:! :, : ~ :,', , ,{ . ,- " ' , 

11'1" ,a~h Qf thUG O,IIIHIII aub~tant1.II~.~hou8P~ lsneS OIlPfellli1.0" 1., ilccordec\ 
. J.., ' ' 

to t;1l0/J1ih~1;Al:'Y ~)'lil;em ttllllC, CIl1;'tlltn PllfIIIl.Il)GII of. ~hoao Clpj.ntO:1~ IWQproUt .. ,' "',.;; , " , " '" " ' . ",',' . 
,~~l'.COll 111\ APpu!:iaUQn o~ dl thll Qoldtllr lQIIU ,wIIlUI he \llleom~1! IiU~JIIC~ ~O,'. ," 

,: .",.,';~,/:i,':': ,,;,1 ". " . • 

.,!n~U~Ill')lt';f.!! 1, Ti1o),,&ll:'1l /lot out 1.1., ioU.OWfi,,' ", , 
! .,,;',' k: " ,j" ;_:, 
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., 

" " 

"And.' coocec\;f.nl;. ~o military pet'sonllol thllt high 

degt'lile ot honeQty and senae of. jUllt~ce which ll~arly II U 

oe them undoubtedly hilve. tc at ill rem~ins tl:ue thllt 

m:l.11tl1ry tdbunlllQ hpv~ not bocn anc! prohall:Ly never olin 

btl conllt.:l.tuted in lIuch way t:la t they can hav.a tho same 

~tnd of qual:Lficlltiona chllt. tho COl'lstitutio\\ has deomed 

essential to fair t.-1"h of civilians in fcd,~rlll courts, 

for :Lntitane'!. the Constitution <loei not prov:Lde life 
, 

ttlnure fo., those pOl:forming jud:l.cid func:tionli in 

mUif;llry trhb. They are appointed by miUtory QQ1l1J1I<ll'\d .. 

en Ind may be removed. lit wl.l.l. No!:' cloei the Conltitut:!.on 

protllct thdr IIlllariell 118 it cloar; ju41ci&1 sdaries. 

Sf;1.':Lllel hive beonID;"le &;owarl\ ll\A~ing eourtll"mal'tll1l ~elu' 

iubject to tho w£ll of the eneeu~t~e depa,emen; whtch . 

IIppo1ntl, supe~vhes ana \ll.timatelYi Clol'ltlO'ol, them, . Bllt 

t'rQITI the vllry nature, of things. call1lt. hava 1II0t'll (". 

dependence tn passing on tha life an4 liberty af people 

the I,1politicution&l grlllle pf POWOl.' Co. COIl!.ll.'lllilS Co l·egl.\~aCIl 

the IIrmecl forces. That provillion itllolf does Mt emPOWel: 

Congreal to 4aprive people of tl::Lala. undar Bill of RiGhts 

slifesuardl;l, and we are not wi.11:Lng,t;o hold that pOl1cr to 
\ 

,cifleumvent those 8&fegtl<lrda IIhoul.d be :Lnfert'lilll throunh 

.' tInt Noccsaa4'Y and I.'ropor ClIl41>O" •. 

, ·1' ' , 

i ,'~ 

/,/' 

"Determining tho 'SCOPQ of thlil const:l.tuUonal pOwel: 

ot C:ongrau, to lIutho~bll trial by court"mntilll pl:eClenta 

lI~ol;lwJ:'. inll\:no'cu CIlUtnr, Cor limitatIon to 'eho louse 

:, ~Qlltli,b~1l powor I1dQ'luol':" ~\) .. 10" a.nq P·I:OjlO/H.I\\'." 

". . /' ¥ejAll Coven (liuplIlI) I 
'/ . , 

"TIle Un:Ll;ed StLl~"1i h cnCil:'ely II Cl:'o4\:l.Il.'e· (If thl! . 

GQnAt:'I:~t£(lI\. Iell powor 111'1(\ au~hortty hliVIll\Q ochlw 
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IIO\lollC~. It 'cnn only lice in accord;jnec with a11 the 

limitll t:l.ons impose4 b)' ~he Cons.citu~ ion ••• 

'" • • • the tr1~1 by jury ever, hA& bacn, and I 

truat aver wUl be, looked upon as, the glory Qlf the 

llnglhh law.', •• 

''Under thele stlltutes. consuls, could. and dj.d mltkll 

oC~emler~, try them, lind after conviction tnk~i awny 

thll1r Uborty'"or their life .. sornotimell At thel Nnerj,ean 

con,ijllte. Such II blending of exeCl.ltj,vII, l~IiI~;sladve, 

and jusf.cj,al power a, :Ln one penon. or even :i.n (me bnnch 

gf the governmllnt :(.s ordinarily lI!li!gllrdlild, at I;l\e very 

aeme of abliolutism •• , 

• "'1110 Jlrohihition~ of tho Constituti.on Walla delligne<l' 
I " 

Co Ilpply to all brllncha/i of ~ho N,ltiollal Covelmment lind 

they clnnot: h nlllUfie4 by thll EXQIllldve Or lrly the 

I!lxellllt:l.vo <\n41:he Senato combine4,., 

clo!.':l.voc\ from tho c;,yptic language ~n ArC. I. Sec. 8, lind, 

it mOSt, Wll~ 1ntended to be only II narrow eXllllllttonto 

~hll I'IQ;mll 1 IIml preferred metholl of trt .. l 11'1 Courtil oe 
law, J::ver17 extension of mUitary ju!.'f.lId:Lction 1, lin \In­

(l!.'o<lohmellt. 01\ the ju;:l.gc1:Lct~on oe ~he c.1vil COII!.'ta I and, 

'I\\Qre ;!.mportailt, acta 11/1 II deprhllt1on. Qf .tho r1gM ~q 

.j",;)! tw:Lal and of'(lthlJi: treila~recl eQIlr;tiC\.ItiQl\al P1:o. 

~llct;l.Ql\a •• • 

"The tradition of. l~(l(lping the m:n:l.t~~17 Illlborllil1i\ce 

. to ',civilian l}l.Ithodt)' Play.nOt be aostrol'lG 111, thll 1"1\ld~ 

. ottM.s,'gencwlItion IIil:l.t WllS in the.m:l.ndil of cholle who 

",' '), 

and :I.\lBtoad be triod by c(lUn·mllrt~".l undor thoguiBc oj' 
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I>h to tholOQ m(ln, ;\.n whose lifetime tho. right of tha 

mUtt,,,,)' to try 6Q!<ll:era eor any offense. in I:ime of 

peace hl1<\ on1y been grudainsly tonl::edcd. 'r1l<! foun<\ers 

envh:!.oMci the army a~ a. necessary 1n~t1i:ucion, but 01'0 

clilngerouli tll liberty H not cont:1ned within :LtII ellsential. 

bouml., to 

'''rl!'ICI:!.tl.ol'aU/'I mUitary jUlltic(l ha~ been a rough' 

. 
form of jUlti~o emrha&i~ing, SumPary proce4ures, speedy 

convictions Ancl 4eern pena~tie., with a view to. ma~ntain~ 

tna obedienc, ancl fighting fitne~s in the renka. Becsu~c 

0; ~t. vary nature and purpo$o the military mUit place 

• 
ing 1y. thero has alwaYII been Iloa.s \lll'j,'lh!lsirl in the miUtary 

an protoct:l.ng the rightll of the indtvLdlllll. than in", 

C;i.VtU.lIll &ol:hty and h civUian courts. 

"Caurl:li~mart:lal. are t/,pically ad hac bocU.eII app<:l:\.ntI14 

by " IlI:1.Uta¥'y oj!f:l.ce~ f~om OUlons h:l.lI aubord1l1aeell. Tile)' 

hllV\l alway Ii poen subject to varying dogreQQ e>C 'comllUln<! 

influence.' :tn O&~IlIlCC, thcSQ c~ibullllla IIrel silllllly 

Elxec;ui;ive tl':l.hunlll.s whose personnel.. a~\l ~n thl! eKec\,\t1vll 

c;lla1.n Qf c;:o11llTland. Ft'C1Clucnny, thll llIombet'll p:e the cou~t. 

,I11Artial must l.ook tel tllp llPI'llint1ng llff;l.cer fol!' promotions, 

IIdvllntase"us lIuignmencs am\. eff1c:l..encr utLngll " in 

, '.. ) 

III ",t, for ~he:l.ll l:utul!'e proGt'eIi s: :1.1\ the ler'lTf.ce, Conce4 .. 

.\ 

t\)il.nga, do not ;;Ind cllnno~ hav" I:ho illdeppndellc:e of jurors 

Qnm: from the gllne¥'111 pub1:!.c '11:' ot. civ1U/ln JudgeS', •• 

''Moreover,. :l.t has not yet beem definitc,l.r olt:Abl.iahed 
, ' 

,','>' .. 1.4 .. 

., , , ~" 
.l ' 
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SIIPP lamcnt ot' change ~lIbs ~allti vcmiUtary t",~ iI S woU 

aG th' p1.'ocedut'ca 0'; mUi.tuy cou.ta in t1mc of pence, 

ot' 11l \;~me of wat'. In any event" ConGt'esahllll 111.ven 

the l'udclent broacl discretion, to provide th'a ru1.OI1 

sovern:l.ng m:l.li,tat'y trtilla. • •• If the I'.e:;:Ldent cun 

prov;l.cle rulea of, suba,tilllcive law as wen ali procedUrQ I 

then hOilllcl h:l,$m:l.l;I.tary subordinates exercilie legh­

la~ive" elCecut:l.ve llnd judicial poweu with t'llSpoct to 

thoCiIl subjeet to mU;l.tilry trials. Such blending of 

't'unct~ons in one branch. of the Covert1Jllent iii the 

" " 

. \ '" 

, ,"" 

olljllct1onable th;l.1I.1\ which the cl1.'tli!tsm<ln of rohe Conati.­

tutton encleavorecl to prevent by prov;l.ding fo~ the 

lIIIJpar4t:/.on of govel:'t1Jllentat pow" .. ,'· • 
0,' Co Vnhan v, Porke,"''( lillpril) ; 

"Ie th~ CilliO dou~ not 'n'he ':l.n tho lan'~ or nllVll1 

. ,~: 

h<l:l.llcment by a gl:'lll'lcl jilt':)' ana seconal 1II tJ':l.i,l by ju\,y 

'beto\'e II c1.vil:l.lln (;OUt't 1111 gllarantl'led by the S:l.xth Amend" 

minI: an4 by Al:'t. III, See. 2, of the Gonlit:!.tut:{.on .. , 

"A eQllrtWlMrt:l.al 111 tried, no!; by II jur.y of the 

41i1j!endllnt l ll I'OQrlil which mll~t dec:l.cle unllni-moudy, bll\: bl" 

,. pllnlil~ ofoft:l.c<lrs empowered tp. lie\: by I tWQ-~h1r<ls vo\:e, 

'nlt pudd:i.ng officer At 11 cOIlt'~,,,plt1r1;;:l.1Il 111 t,ot a judge' 

Whose objecl;:l.v:l.cy and inllop,md>:ncililve protl)ctod by 
, ," \ . . , .". ". ' 

'.1 ,'Iamu!;'o lind und1m:l.n:l.ahllb te IIlllllt'l/", tllId, flUt' tu ... e'~ by the 

jul\:l.e~nl.t.:l:'lId:Ltj,on, but ill a rniUt:qrllt1W ofHccr. SIlt-

! ,,' Sl;nnI:1C\U:t dJ;Hol'ont r'.1"~ o£ c~j,d~ncl,l ari't 11lC'llcudlll'O . 

i. 
IIPIily in \1111:1.tl\ry tl!':lal/ol" Aparit from thou 4Ufat'e llceS. 

. ;\ I ,,' ' " 

, " x thll sugl!ea~o" of the PQlisibili'ty pi! influence on the 
'. ~" ' 

, 

llet~onIilQt1:hll cQUl:I;·mllt'tiil 1 byi cho: OU1CLll1 who 1l0nVl)l'lil, , 

t,X\,,· . " ~, '''', <" 

,:',."/ ., :/.1; ,', lIolClCtl! it~. momben and tho: coullllel,. on both s1deG, .. 
"'/ "" I 

of . and vhQ UIIUI\UY hQa cjit'cct CC)jllllinllQ: 4utbodtll: over Hfi 

~Qmbflra111 al'erVildvo ona il'\ In:LU1::4t'i 14W. Qcsp1to 
" 

eCCQrts til climilluto the 1111\\£\011, 

• 15 • 
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·"A cou).",-martial 1.s not yce an :I.ndopcndQnc instj:'u-' 

apllc1alillcd pan ot the ov\)rl1U mechani::;m by which 

military dillciplin<.l iii pras~rvcd,. 

"\;'hUc ehe COllrt of lHlit.1ry Appen ls tr.kos Gogl1!.-

unce of. some consl;i;;ut;ion.ll rigbtll of ~he .. ccullcd who are 

8j,n$1.\14r11 1ncpt in Ql'aling with tiN nice ilul>tletie~ pf 

e:"nat1tutio1l41, law •• , 

" , 

, ,.' 

"I. .clvUtan. cd.al, in other wordli. :J.,:; held in an 

qtmosphere conduc:l.VII to the proCection of 1n<lividual.,··· 

IIUIn1teat 4estiny of )."".r:lbuttve· Jusc:!.c:e. 

"As recently atllt:atl;. 'None Qf the 't.awllt;!.es ot.·· 

jll.t:l.CIl PIlI."p(!trllted un<ler th~ U·Sl1J :La rea1l1v~ry 

11I1l:pr:!.al",s, fo)." mi.l:l.t.lrl'lAwh4S,alwal!~ been a~dcont:L~ 
, " ' ~ , ; , , .,' .: . , 

nllos to Dil pr1.I1lArUy all. j,nHtt'ltrliont of dhc1,p~:Ln(), lint 

~1.\.t1ce.' G,qijQcr, JqQ~icQ 4n~ C~pt~1n ~ovy, 12.Columhta 

li'Cll:'um 41$, 49 (1969), 

"The mero fllct thaC pct:J.t:l.olla; Willi a!; t:he t~mfl of 

hb Qffense ~ndClf his cnurt~m<lrUa10\'l lIeU,ve c!u~l' :Ln" . 

, .. the Arme4 li'orcclI QQeli not automi41;t~a,Uy c\br,lose of' thtll 

IIl1liil unc!liIr our pr:l.or d.,cisions .... ~ 

"The filet thlll: l:Ioul,"tll~mart.illlh~ve·no juri,sqietion 
, 

',c, O~fil" nonso~4:j.erli, whAtever. their offenille, dClo,; \'lilt: 
.' . . . . \ ... .... . 

".neCII,allr:l.l.y imply th .. ~ they havliI.,.unl:!,mL1;fil4 .jurialaC~i"n 

'"vcr tlplcU,erll, reUIlr4los s of eha: ·n4t;';~~of .;110 or ronsQ~ 

,(;~hllrges; !'lor 40 tile eijaes of cll:l.a, Court Iluggest /lny 

liueh :l.nterpl:CCllt:l.Ol\. ..,' St/ltua' 1s n~celilii.ll:y ~o .. jU1:i~"" 

d~\:\:~PI\I'" 

. "Flli :i:c :1.& iHi~"m"c! thelt dn QX1?j:eli~ Sl!Ant 
" , , ' " , ;':.' 

~,( . go:\,~,v ,,1. t ',' 

, 
rOWOl.1,.tQCongl.·ollll;l.a to, hu (!)('!L·chcd:l.n,: \jA~'111Qny \~:I.~h 

PVi11i1l'flUUltUI~~"QS oe t;1I" 1I11l '!' R1;i;ht;~,'\ 
' ..... , 

,'" ' 

• l6 • 

,~ .: . 

, ' ',:;" , " ,(". 

,-+,\i~';,~;,.~~,~"i~',~, ,):;\;;';l-7,~~!ri,:,' ;:;rii t',,; '.<'~: ;'~/;t~,~ 

'/ 

, 
• I 

" i 
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Theile Illlpressions. m'lnif~st ~he. enlightened v!ew of 

.. at billie 11 poo~ slIbstitute for ane! at. W0l111t II mockcl'Y of juat:i.c'::,.'l1'1I1 , 

, :tll~' 'ape, pot even an instrument of. <l:l.scipUno, but pf recribul;:!.Qn, nn\!'" 

OI(Cl.\lplltLall ot tho Army :/.tlla U. , 

.. "Gol! sonel me never .0. live une!er thl: 

,', " lAw of c;Qnveniency or Diiicrtat toP. 

',>' : :-,~n onQ- 13ench,. the 'rr..umpet' w1J.l. not 
,~ 

. .'"r 

. " 

, HlIll," 
~ord Coke 

r 
"'r', 

',.I' 

, 

Illt ~t~ev ~ ,~re,~Tr.i.at ~UbHci~~ ~na ConuWld InfJlIe~c! .... '.~'.: ,i1':;:~;~:}:;J;'i}i:" 
To IillbJllct thi, P11lf,nt:l.jlf to 11 td/ll, by 1\ Ge"arAl COllrt~V.artt. .. ~ WO\l+Il"";:",:;;:,: 

, • I ',:','" , .' .', ," ,">'i"':,',,' " -:- "::;~::'\:'/:,::,>-, 

COlltnvllne tho. pl:'pvhionll Qe the r:l.fth Alnendment to ~he Cqnllti~II~;I,Qni' Prov1d4n; 'j:: 
_ 'I "'. '. . ,- '. .' ", ';' ,", . ',',:",.1 \. -',,:',.':_,' ,':':f('~:'"',::,'f;:,',- ;; 

thAt no c:hilll'm !lhall "btl depdv(lrl at life, l.1bfll!t)' Or property w1.thQut d~ei,.i'~,>~:{", .. , 
. -' . - .;,'" \::. ' ....... , , ;';;: '/,y" ... ', -' •• :~-.::,:/;::;.',:-.,;)~';;:,';.' .. :.'-"..,~. 

prQf;elJS oe lawl .. ,n, inasmuch IIIL that eun4~ment;al. I!~~it:nells anc! ~m!l<i'l!ti~7~~~"~;":\:'1~l1~< 
. . '.' '." --'-"~" j,~",,, '-i~.' 

111\4. th .. prUUI1lI'UQn of irmQc;enCIl r~l'juirlild. b)' the lIue proco.~ e ~lIuae Q: ).,1(';:' h ~'",/{ 

neeulI~ty 11 .. been clenhc! h:l.m. The My Lai t.nc:/.dllnt hilS t'l'edvec! 1I1a~d~@''::';:'f!i)f 
", i . . , 

~"bU.I::I.t:y by chI! f1iH::!.ona 1 puss ,. ~he cOTIUUllnicll tion lIIC1d:!.II,lInd l'0l:l.;ica~ 

, 104der8 It AU levels. a: nat1aflal U.fe, 

, 
, : ; 

On DecclllboX'. l6, 1965l,. short ly aftet' the t~rlit dis'c;l<;1swf,l 

LIl#, incident:, thq 1'11ede!liInt (ane! Co=nder·~l\.Cllhf ()f IlVIlt')' meillbolo' eppoin t 9Q '" ·c"" 

\:0 thec:ou1:'t:omat'1:1al) IlMel\ dlldn:;; a nllt~Of1I1U)' ;'~llvhlld P~1IIi1l ~On&Clo'~~~./· 

:1 , , 

,',< I; ". : 

, .'.' ,,"" \ I woull\ Ii~ilre tit-lit, l~tt~t:hhelt:;'t\tIll'nl:l. :~':: 
" whllt 'IlPPElIlJ:'S Willi c;ertilillly a mIlSIIIIC!;O'" IInci' 1.m«er nO "'.' '," 
, 'f, !,' .. ,.!, >" " '. , . '-/ ":., ~ 

'. i ':, "> : ~~lt"UI1lstllnc;ilS Willi :1.1: jU;3tifiea;"":," . ',,;, 

,', " 'i· ,., ," 'rh'.II~lIl:em~nt of \:00 1.'i:Cl5~aant Willi: :etcCU;:4l:;llcI in ~ubstnnc;e' $uq~ell~iv~~i;;l\1Li~ \ 
"-';1" "', /': " '~:'. 'j' -.- ,; ~",.",~,:,,::;,\j" ',:;~~"~",:,:i:.,::,_:~,I_. '{, 

l)'.b)'.tne'Sf/Q;etal:')' .of the. I)epll~tm"nt OfDElfen~." I:hll .O<lt'e!;uy 9f ~he';';"I\lYI:'i,·";i<.",;, ~: 
" .': ... ". ' . ' ~.' .!,; ,.' , " ':,' .'-. " .,",.:" ". :, .. j ,,~~ 

, ~. ,-:: ,.' " ,- '.~,' , . . , .,'\,' ''':, .' '.' ",_" ", " '::. :,' :' .', .)",.,::'t,,', 't ' • 

',,'~l!o CMef;ot Staffo~ I:he 11n~ted St"Celi ArI!l1"I\~<lothe~., All. olll'e1i~ot' ,yt'fiC\l;'~';\"\'\':' i: 
"!'}. \i","":,".:.i/, ', .. :.,<-:'/ ,':", ,,'. . . ':" .' " " I,: ' :.. ":,'f, .. "::>,,,, :,;l,:_'r>-'';,.;~,~\,:::~:;i;''~:,l','':''''· ~ 

" "tri ~h.<lhec~ c:hllLn of c:ommand tQ tho Defenclllnt: 4,,111:0 .ach lII.;lmool!' Ilho"rniS!l\:,('/ilf,\,W'\N':;,; 
", _,' :::: ,_,,>;.,i_:;/',,_,,-, < '.'," . ' , ... _, ''',,", " _'" ,:' .. "':::, ",\;"::""(':·:',:<)':~:,~:,::~;:~f\~.:·:'~: 

.... ~(l/l).fQin~~4 ,,~Q lIo;ve on. the Gonor" ~ Cou~t .. Mq~.tf.4~ dt:~1..n!J 1.n Jul\iln~1'1~;1:'l!l\.l;n';i"j:;t~~i"'i',;:; , 
~""('_/''':'' '" " ",: :: '" ",~:"':, . ".",jl,:"i"~,\"~:"",, ___ ,y.,,,, 

t;lJ~P\d~i;:r.ee: ,. ,j, ,,' '. ,I' ::,;,:"i)., . .. ';:". "~:i.!;'''L\'; ". 
'''';' ;' \' , .. ," -, . "" ,1,", r:', :':,' "i) '! 

,~"., " . .' -,-.,. " " " ',' ;'., ", .>."", _,.-'. :,r',' 

.' , ',' ,'''-,', )" " : '_\I i ' '" ~ " , • , 

. f'i,)!/, i::;,~'f',':'/~Y. ;:(i~;r ,-.",. • 17 " . i, 
, , ',J 

""':';'i::::, 1V.:,·' •. ':,i;/.'\.~:'~!': :".,';)'.' S 
'i , :~' ,"';; ~ 

~,:,~i;I~I~\tt._1ji.'flIt1W1!rol~~~~W. ~rf';.~wm:~r;(,!:y ':;I:~'i~-·'·"~'~:'\'·:' 'i" ".,,' '~.l<:; :!f.~}~ ;t~!i(,;i'C~:m:i~~~:1!if~rll!i~M,~~~~~~ilinWiQf~~i~.~1':1.~~\i6i.~tP~ , 
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,'" Oudns the sewn months. sinco tho. l'reddent:' ~ statement tho 

of pl1bl!city concorn1ng the incidl.!n~ lit NyL<li has no~: .1"~"l.!lWd.· 
~ ';. "X '" .... 

N,,\~spapcli'li have madll (;he My La:!. incident an ~,nt~t'nat1onal causo .. " ,.' 
.' . 

CI~ cllrpees, 11114 ¢:dly :l.nterv:J.ewii. with officeholdera, government off;!.cillli, '; 
. " ,',. )i' 

News"'ma!lu:l.nes .havII distl'ibutecl throushout the lllit:l.on p1ctura/i. Qt 

liom" of the IIcCUSlidll, complete with backgtoulI<l bio~~lIrlhj.(l1l which pUl:PQrt ~O '" Ii. 
. ".... . :," 

. , 

Phonographt'lIcQt'dli are sold throughout the, pation, c:hrQn:i.c:Hna1;hl;l,': 
, ,.' , ,. 

TOil cU/Ilula\:f.vil eUect of auc:h II141;lS1VQ lIlild:I.A "Over<lll~. :l.n~~(;<ip.l;!l., 

b)' t;hll IIveraSIi cltiiien,!:'a!l fitt':/.p;ed the l!'ldnUff of hili prll'UTi\P\:iorio~' ': 

11l~Q'i'lnC:iI. All thh, evU enough ;l.n :!.t~elf, when cClIljof.nedwf.th tqOl"~~i~ 

c1ell~'~' QOndOmnll~1on, La a. llre-judgment ,Hi tQhia guHI; an<l ''Ill un,1d.stakc,b~qi. " 
I " I ;" .:. _ ' _I,;' 

'. ,'_, "',' 0

1
", < .:', ' :' ,'- '; .',' 

c1~I,'jlCt101l to I;onv:l.c:t and p\ll\'lIh thoUain~;l.U. l?rCl .. t:dal pub~ic;!.ty' i.n th~ 

u~ent t.ta~\l' of ~~,,:l.n y. powd, 366 U.s. 717,81 S.Ct. ~639 (1961); Es~.as,v,,: ' . 
T!'$ ,Stll,.t~ !If. IaXIlj., 3S1 U.s, 532. 85 S.,Ct,. 1.~2a (965), 11\'11\ She!.U?ar$ .~. 
, , i.,.· I ',' ' 

US'Kw$,llr,36411.S. 333, 86 S.Ct, 1507 (1966).1.s mild tn compal1~aon, 

h Slllllmb",,"s v. 'rho State;, of ~loridq. 309 U,:;" a27, 60 S,C~,' 47?, 
, .' ,,' .;, " ,,::~,,,,, 

. (19~O). till! Supreme Cout"t :LnllisCo<l th<lt no one. lie punl'.sIlQd for a crimew:l.th .. 1 ',' >,-;.:;, 
; , " ,,' ". <i ",,:' ,_ .';.'/~'~',,"~~, 

I'u\;. "4 C:hllVSe tllil1 W 1Il4 do And fa idy tde 4,. :l.n a pub 1:I.c tt"ibuna 1 free: ot.·'". ,,',.;:, ""~:::,, ' 

Ptcjll4ice , ·,!'_Hldon. eKe 1 tUII1"'ll ~. ;llld t:ywin;dca 1 l}OW"~' • II' r"·. :';';"',;','i·i.'~~::::~"i'· . 
; ,,'1:I\>I:I9,,"8h,I11t Y, The l!,nit"d Stacos\., 3GO U,II, no, 79 S.Ot, ml~l9S9),;,j~i) 

, c-" ," ,('!.' " ,,' \ \' , ' ;"', " ",:, 

1;"0 ~U~l;Eirn,' ()c)urt8et: !I III ide 1\ hdeJ:'al eQnv~ce~pn whe;>cl the juJ:'ou \~el1~'fll'I'POsedi';>' .•. 
,I, ,. ,.' ",',' ,: .(' ,,' ,':>, '; " ' " . ' ! ,',. <",', co: , )' ' •. '_ ~,:, ,'" ,~,1 ". ',',";,i'; :"/~;i>;<;;< 

th;,oUS;11 neW!i aCCoulltll, to :l.nforlUll t :!.Oll th4,\:.WIl., nol: IUll~1t l!ilQ 1\ t t.:La ~ I,' '.1:\'1'\'\.,":: 
:: '\" :,-'-'-.' ,; ',> ,;. "!' - ' ~, '" .':' : ,:,:'" • ' • ,~! ,:' , ", 

:C:P\,l~~' hel4 chjll; the p,,,jucl:l.ce from such matol:11l 1 "Tilll{' 11'1dellcl be gr\lA 1;er"'.tt'6n 

.. . ~11\\!l\:l.th;at~ Of~IlIilIU1Q'lIcut:/.on' S ilv:!.dence, ;'Qllllon:'ng I:"al: ":1.1: :Lllth:~:Y" 
,J i,:,: '_;~:i>,··i.:.::: 't ";'.: :.... ,', ' ,) ,'- ,-'i' 

no\: , # Ilmpel'c4by !,rQta~tivo Pl.'OCOdIlNS." . ,,, 
;';<: ;.,,~,r.':,.l , ,,~: " .;' \'.1 , ';'" 

.:~ .. ,: ;+nIrvip, VI, ,1lQj:14 (IHlpra), L:hQugh. oAch.;, jU110t' :L,,~U41at\ld thA~. ')111 
' .. ' . '·"'·l<"';· .• '.' '.'" "". .'" 
.... ton~llV: 4n~1lI11411'\:.iIi 1. VOl;,4~ct <lellp;l,~1'l Cl':POlltll1o. to Ptlljul~~Q~a ~ IlIlWSPI:IPQ;' 

"it;,,";' >7~,f',~,',::. "'. ',"- ." ,,; . . '. ' 1.\. 

:,I:Ij~.q()4itC. ~ct/lll~d\lCl:1nv:l.cCiQIl. , •.• ' 
," ,:1\,;/,:, "I~ \'\ if I' ",' '.''., ,-
\ I_Y\ '~":'~ -, .' :.: ',,';' 

.,. ~>:' :~.j."::(" {-~~t~;'::':!~" I 'l;." ,~.- ,~\, " 

\; . ;: "'), , , 
, ';' .~~.:; "r. :"' 

;;!f;~rf~~~~~j'": , 1 i 

, , 

,," '. 
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"WL~1l hh Ufe< at atake., !e is not I.'eql~bing tQ(l 

Illl.lch Chllt I.'et:l.ti.(lnet: be tried, in an atmosphere IInw 

d~'~IIt'beci by 80, hllgh II wave. (It. PIIOUC paui-on .;." 

'nIe "Pl.lb1:l.c: PUdOll" genel.'4ted by the Pt'ea:l.l;ient lmd thQ military 

\'I.~abl:l.shment anI!' pllrlhltuatfjd linG re:i.nfot'ceG by th. <;OIl111lunicQti.ons mel:l:l.lihc, 
.. . , . . , ~:) 

.' , .:~ ,/~ , 

In ,IaI.'O Mqt'chison, 349 U.S; 133, 136, 75 S;Ct, 623,625(~~.55); 1~/ 

Ju,l:f,ce Black W!;Qte "O~ Iy:>tem. of lllw hUlllwaYIi enilleavore4 ;0 plleven~ ev~n 
. .':..... . .'. '. . .. ;.,' '." 

tll41 p,"ollAb:l.Utyi ot .. \lnfllirnellll,'" Row greal:ol.' then the neel! tor relid ion th" .' 

Clllle, when drc\ll1l.~.nc\'l1l hne cCQlQinecf to er.eCltllthe cerUtudtt Qt~l\fl1~~n(jIl", 
" . , . 

Ml.HtiH'Y JI.IPCLcll wUl be Col.l.owc4. 

!s.Iifl~ (SUp.4)! 

IlLl~ IHt the SUIU'IlIllU CoUt' C 
, 

; '. 

• "In the w'ords of JUIlI:1~1I RolJnua, !lven though 'e,vc:,y 

'i fOllID (be) preserved,.' tllo. torma, mal' Amount ~o no'I1\Ore 

tlllln lin emllt)' sh,ll' when c:on.:l.III1~e4 in I:lloc;onc\llxt.o; 

" .ottina'n wl'\i.cll thell' were actu~111' IIppt:i.ed; , •• l1't'aflk V. , i>:' 
)1a!lSLlID. 237 U.s; 309,346, :IS s .• Cc.:,,82,594 (IIt1!acnting" . 

, ''"'" , c." 

opi.n1on~, " 

',',' "',' ';."' .. 

Ul\:I.ntUf hall no I.'elll hOI)I.1 in PIlI.'IHline; ~h:l.i 1saue w~thin 

'i,l;om. Thora 11l41' be 001.11:1;, whQ migh\:)IlIlSQ an4 tiol\d thems,Q,~ypll. \~III'\:i\l~',w ':', 
, ' . 

• ..-,,11 fll:tl:'111.'111 1'14014 w:l.tbi.n the. ,;iv:l.l jucUc:ia'"r. Within the I\lnitl.\~>': ~hQ~ ~.lI~i 
, :: •... ' "',.,.. 

.; '! 

", 'j," 

. 'cr:;: '~~II~~t:l.ff ooneenc\" that to b~.INl'lhho4purll\lllnt to I'ref14~Mi";j.· i" 

·····,':Mr;'Hton "Athel: than lesh~advQ enaCltlllentia vio14~1vtlQf thli QUe P~O':~iU" . '. ",:' .. , .. \ ..... , , .. 

~+41.\.CI ,10, U ,6'.1:. , Sec, SS6 proviGo& thllt. ". pI,I"IQn c)onv~cte.cl by Clollli~.ma;t:l.a r 
~.::.;(, " .. ,.:, .>\ ..•. : .. '. I ~ . :.'.~ ", '/ .. : ,; . , ','" 

, sh41l. bl'l pun1.sheG u the ClOlll.'t-mcrt:!.1l 1 IIhdlo c"reet withtnthe ,Hmitll,prO" 
• . .' t,:.': 

'~""li\1'bll(bi',tbf;ll'reddCilnt. 10 l1,$,C., Sec, '~8, \oIndOl~ which rlllifl;iff.io 
.,>',:.::',./',1, .', .. ' .' ' .. '.. ",. ." .•.. ", 
,~~Jl(lIa::wtt~ lIlull4l'1r" .pecUhs II l(,lgilllat~vCil pllnt.h1llcll\\! J.n only t~\'I~F< " 

: ,'~il~~lIn"~.telill\'lll~l\ dl1f1no4 III murdo..-. The..-oeQ"e,I.'1Q~Il~:!.ff ~OLl~Q iI~,~;;>'W~i;;,~~ "", .. ".'.',L 

>', : ,~.ii~·' ";: ~'"i, ' '~'., ": ! 
-,/" ;., .,j ':" .", 

.. ' ':j t.; 'f' .i.II' ' ;.'~ ." 

: " ,;; .;. . , ,. '.' ",. t:, . J" 
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. . 

. 134, liS to PC brought within the aCQpe. ofexocutiv.;l rMh.cr ,han l~Zista~.t: 

ttvo pIIlliBhmlJnt. This, ill unconHitut:f.onill. 

tronet'll. to othen t.h\l clisentill.l ... lcSislu tivll. fllnc tions 

w:l.tll which 1t 11 thus. vea.ted." Schech ter Poult::X Cor?; 

vI U. S" 295 U.S. 495, 55 S.Cc •. 837. 

,> , ' 

The leadf,ns case of l.te1d v. Clar,k. 143 U.S. 649,12 S.Ct •. 4!i5 •. · 

",.' 
' .. 

"ThIll:"ConlFelili CUlf\not. 4eleS!;Ita le!lhtdtive power 

to.tllo l'l:olitclfmt h, II p;inc:1ple untveu~lill U)' r:uco!lni.led 

1111 vHI11 to tho ;f.otogr:i.t)" !lOci m'l'i.ntcoance of th~ lI)"flteln 

In Star-Kisl: Foods, Ina. VI U. fl.,.:ln f.2<1472. ~he C'ollrt' 'ur.i:·h~1l'.:' 
P ,ao 6 

enuncLlt~d tills p;inc1p~o: 

"A c:onlll:itut;f.Qnll ~ deleaatipn Qt powers nqui.l:eI 

tllllt COllgran enunc:/.ata. " policy' 0;. oD,lect:/.ve 01: give'" 

rOllllon. fo; aBllking t;ha del Ilf ~he 1I:ea:!.lIinl;, In lid· 

d:l.t1on the ect mll/it spEIcH)" when til", poweu c:(mfe;r~el 

, ,!, '~~- i' . mllJ be llt:l.lbed by oliCllbHshing IlSi:llodllrq 01;" 'I.ntelU. 

,'j 
,i ,>: 

·Sf.blilpl::!.\lC1ple' whicll h surfic:lcn~ to make it c1ear 

. wlllll\ letton :La proper. And hec:auae C:ongl1llu cannot· 
.. J 

,<:: Ii 

., lI.bdi.Clllte tot, lag:l.slativCl functi('I\ /lncl conftl!: carte 

bl.anc:he IIl1thori.ty on the l?res1dent~:/.t 1lI\1'C ctr. 

ClUll1l1li1dbO that power :l.n SQ1\1I1 mllnner,· Thh mOlina th~t 
.' \ 

COn!!l:llli8 Q\\lflt tell the Prosiclonl:whll.e lie clln do h)" 
. 

P~I'''C:Il':Lbina II lit&odal:d whi.ch canf:l.ne.a· hh dhcretion 
",,' . 

'Illld' wh:l.ch wUl suarantcl.'l that IIny /luthorhe4 acUon ho 
.' ..1 

.!:t\keswill ten\! to pr011101:1.l rllther thlll'l Uout the. 
" ~ 

l.eS·:l.lill.\c,ve purpose." (480) • 

, .;. ;t'l! man h to be deprive<l oe hh, libert1 tl'l1~Q\lSIl 

., ';" 
( ".' ~ 

'\' . 

, ) v, 

i' I.~ 

"':. "0' 

"/ I '. 

, nn(lw~nt',·;f.t m\ll!~ bepuu\I<lnt ta. Congreas:!.on/l.l enllc:tmiln~ • 
. . /.... . 

". " 

V, 52 v 1 .. .P9tfF". ' ':'", 

i.!;ea •• dci", 86r,SuPPt 84 (1949), 
, /. 

.' '< ' ' 

"", " 

• ;!O .. 

{ 
. ;1 

I" , 

'-. ,"' 

,J:'" ,,' 
. , ~, 



;'i' 
.. < '. ' ' , ',," 

C;:1i~(mt:La 1. legh 1.~ dv~ " 
-} ,~" I' - l'i{'~') :~~t ", ,":~ ':ft~ i 

, . ,; , ,r 1¥'l'1'O~!W;\ I 
'J ",'. ( , 

tun'ltiona, thelnwB tt cnilc~a mll~t. pe. COlllj,11o'tc. In ol:dc~ foro c;rj,T;,Ln:!l ,'~.':",,~'~~~:'.': 
''', 1i.t1 

IItlltutQ to be conlllle~Q. i.t h i'l~ecssar}' fo~ the selltute \,:0 Qc~in" ~lQ~r~ . ': .. :').,';',','.), .. ,J.;,',';,· .•.. :.:.· .. f,'" ; '" 

~)' the liIctll which cons CHute the c1."1i1',o,. ,,5 WIl 1l .. s til" punishln~nt c::~~c., ", 

fo~. A c~1minlll IItlitute which 00"5 not ful1fill both lcgi.s1ativ>l· 

funotionl! 1\1 lIotcQIl1plete. 10 U.S,C •• SGC, 856 is, th,n:cfore, an ~n· 

cQIl1111ete "nllctment. in that eh .. cr.itica.Uy imllortllnt~ Inattol; of ;>ur.i~h. , 

C/IIlf by the ull(li1.'lIQte<\ clL&\cl:Qc:l.Qn of thQ l'l."e:o:!.dent • 

" 

'i'i' 
l, . ,'~-: .. 

,. ,', 

'. r,"'" 

',,", .-1.', 

"<i 

.,,\ .,' 

'" 1 ."; 

. 
"The" lea:!.alllt1.\~a has excludve power to Qete1."m:i.ne 

~nll penolog~cd slQ~em. !W,'!,£.5"alone . .££!l j'11·escrib0.1:!:!s 

C'll1lmonwea teh at -. . ... 

t.·' " 

',,<-

a71\ (l954). (amphlls:l.Ga'APPUQc\). , 

"SqbjeQt to conllc:f.tutionll l Um:U:a.ttolll.l,~hCl, ~eSh· 

llitUl.'e don II hall PQwe~ to cocla1."e wnllt 1I\l~1i: conlit:Lt\lte . 

. /I "rima, ~. E!l."!seribe p'un:l.shmllns phe,refnr, lI\ld \:0 set 

f:ol:'ch tho form of chI! :l.ndictmont 01.' complaint 'Py whic:n 

" I." 

, .. 

all Accused lIIay il(J hrQlleht ~"P~hd." fl.!:il!!.:.....:" •• TOI'.Jod::!!l, 

power I it mllY not mlll'l;) tho effoct:l.vellQS~ oj; (.l sPQilific 

IIge dt:!pIlM!ent· upon eh!) wlll of llnoth,,~, fllld C01.'t<l1.ll1)' 

",u; ~ We ?1l1pSi.1t<l,.52. pn2th"ll £h",. n~C!l' ~ .~! 

'~. J4lllt!:\e£ 111 fOl!'1ll .s: £ff5l.c~:! Any attempt to abd:J.cat.e 
\ 

'. leah~lIt:l.ye power in lilly pal!'t:l.Qulal:' fhlc1, altnoug!l 

··vlIl.:i.4:1.n form, is unconal:iL;uC:l.onal Ami .vo:l.d," 16 Am. 

.'; , ' . ~,., 

"', ' 

....•• slIpp lied) • 
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,t:. , . , 
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-
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" y'! 

: ",", 
. " ., 

", :,;,',';'," 

"lluginn1ng,i'iitll FLdd v, elm:k, llf3 U', S, 649, 12 

S,Ct. 495;'3A L.Ed •. ~94. ~hrou3h. co ehe. present,th13 

dutioah;Jvo beon. "volved, Congress must cstQbl~sh 
. , . 

doUnf,te 'II(;Qnc!awc!a 1;0 b" foUow(!d ;\rid policies to be 

efiel:tuolltod, lind: in criminal :;I;c.:;tltes, they l11tl~t 01:t1)( 

the p\,1nalt)/ fo)! violation th~reQf." (86) 

.. ' ~ ancl l.f 

the pf)naltyi,~~· fi"ecl by ehe. s til tute, • ., tllerl v:l.o la • 

. t:LO" of J:'u.leaanciregulll tiona i~ l11Qde. a C)!ilFe nOC by 

tile 1I11111f.nhtJ:'atol' but hy C(lnsress," (6n· 
'.. ': ',' 

Horellgain thoprescr1ption of. pllnhhl11cnt 1;or ~he .1?~U1.de~t 

, ;1 

COl11htllAt:l.on of pOWIiIl:'1I lIen'tlnl;l'Q lIS the "aCTi1e of abso~u1;i&m",' in ~e;dOv,," 
. ~ ~ 

~ 

. .< ' 

,".,' ': 

i 

',','" ' 

., Thil l.'.e!l1c1ent h not l"w mak""', btlt executive, . ,. 

"In thl! Crlllnowork of our Con~t:/.tl.ltion,thQ 

l."teddill'lt'it pow<:r' 1:0 seo tha t thl;) taw~; are fllLth~ ", 

fully eXGClIICilQ refutal the. idea that he ~a to lie a 

lawmllkill.". 'J:he Constj,tlltion Hrnica, nh fllnctions in 

thlllawmIlM.l'I!l process co ~h" recQ,,~n.:nci:l.nlO of lllWS he 

. ell1nl<s w:l.u 11m! tn.: vetoing of ~,"Wll he th1nka bll<l. 

(567) • 

',: "'!:hll' Constitution doel> no~ nesteqt this ~awmald.ng. 

power of, CongVi3sP to preaidcnt;:!.llt or. mUitlillY lIupervh 
,~, " ' ,,,:, . 

¥pClr;s~;t,o\-'l\ Sheft; ~ ,:rube £C:L fI~On or, c:ontl:Ol." (S28). 
-,,',,'" '\.~ 

v • .§t1'1O:0Y, 343 V.S. 579, 96 L,E.d, US'3,: 
;e "" 

_I ." 

. , 

\ 

. ; f ,.;' 

,'" 

,i' ; " ~h~ c:i.J:'cUffiIi tanoes of Plll j,ncH f' a!l(ln~1ns tr La t 
.' ;'1',' ." , 

, c' : :: '," 
, . - , " ';, ,'. , ' . 

ol\t;~,et)!', oruel.an4 unullu"l pUl1hh~wnc. 
/. ,:',··r:i:,'>:'· i 

(. '>', ,\' 

'P\:lflmdan~'s act;f,on :l.n prol>eO\.lting l'~;lintift • :l.n tllh caiN, ill; thh tl.1llli:, 

" / ',i \ " I 

'+II+i./~el\~1tY6Illi3cdve-pJ:'oaecu~ ion, ilnd that ilnyP\.Iq;l.shmont WIliC\IPllsht 

,'V·I " ." . . ' .' . ,. .... '. 

,', tAll'!w \IIo\.l14t'o!:'tnat::.lIo'lSOl\ bQ .crud un4 llll\.l/illill pun:!.ahmcnt;·· 

:\',",\':/::,",'1> ;'i:-,?' :"1:",' . ,,,. , " , 
, f'" 

,~, 

'. 
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II Trap v I DtlHoEl, 35 lJ. S. S6", iti indica Civ(J otan cmerging n<,'" 

conliciouancSIl of chis llnciont prococdon. 

that "thh Court lIna had ,little occ<l!Oiotlto ill-vo pl.'eeisc conC"r,c to U' . .:;: 

EiSh~h .A1PQ\ld\U()nt" spoci.Ucd tllat its cx~cn(; is, by no mQiin~ sc .. tic, 0,";: 

pt'OSreSIi of II matl.\dng~alliety." 

cpnt(l"t with the M1;:l.anl\l !loUey l.'c/l\llt,inltin tho indiscrim:l.nllted~sC~uGti.on·:<;· 

. ' ... 

oj! l~veli in V:l.c~n'lIll, is certll.inly incon&1Iitc .. t with eV'olving st"ncarcls of. 

pecenc¥, ' To lIenteM~~\:hl.. 1.'1aintU~, and.llosolve all of the high .an\~~ns': 
.',,! ' 

otff.cer. involved, WOIl14ind(l(ld "shock ~hi! mot-til sense of all re .. sonapl~:' 

man lUI to wha t is t'ightand prOpel," .j, Stn ~~ v" ,Nane,:, 4;)8 )],:ld 542. 
, ',.',' 

No Central Intelligence ASQncY<lgonts oj! Ope~'at:!.on Phocn~l';4\'\l'1;()' 

be proll(lCIl~ed. No dJ.llch .. rscd forma;: l"omb", oJ!. )]laint~.ff' ~ ,unit c'WQ(;.,· 

prolloc4~"d. No f:t.o ld-gra.i!o otfioorll (lr.:jO~ QI: above) haVIl bean oi:Il\l1:Cd, 

. j"" 

prOllelQ\I~ed. To thil contr<lry. the lJrit<:d Stllt(lS Arm'l hiH! .~ithtlra'm ch"):',,e:; 

,"Sa:l.l'IlS~ mallY high. rankinG e>fficeu,iand hll& moved expecli.t1Q\l3ly or.loy ag;:l.l~~i:, 
Pldnt:l.H. and pOllsibly thl,"ee other: enUs ted men, 

Waul!! p\ll'I:!.rihmentunder such cireumlltances rur\ IIfol>l of the ~1~hth "I: 
, , .,;' ,,'" 

I\mQTldmant?l1w Suprema Court. hil~ nOLed jur:!.sdictiQIl'Ci[ thc.:l.~sucof C4pitol 

pu~hhmel'\t undor 1:11;1.$ IImcndmlJn~.. /I propcl: evolution 'Cif contoll~ Qf tho 

The Nature of the Conflict in Vietnam », III 

Con$lI~iI.T,', • 
. '. "i '." 

" . ,.I.:,.;,'J:~e'CQngll~s.haii allollted no Dect,"ra.t:l.~n of W'Il.' ill Viel;n<lpl,'l~' ~~'i' 
'I; " 

'~O~~~@;l'!:I~4el.' such circlll1lstanccs, Pllrt ofl'l"m<1 lind tt .. vlll i"r~c$" l~ith;i,\1''''';' 
:"',j ,', '. , 

.;'j;helITl9~\lin(!jQ; the l.egisl,Eitive p.owt' to "m,"l,~,Rul\'le f')r the Ch)V'li:n;:)~n~ilr:d. 

~~S\l~lil;iQliP: the h\1d; ami n01Vil 1 1'0;: ces" a~Sl:llnt94111 Art:Lc lq~, ~~;:~i..~n:. 

, 9laulli.4oi th~Canai:~j;ut:l.Ol\? Ill' h" subject. \:he~~bl" to be tl.'ieC\in~h";) 
,un;"octs~~tu ~or a. cap1. tA 1 ofi!l'lns~ a llef;Qd 1'1 C0l11ll11 tt(!'.! in /I . r or ~;L,;f' 

I 
" !' (. '.' " " ',.' :''':'', r ,',";" ';t'<'.. ".,. 

·'·"·'·.I\QIl01/ .... 

":::;·~?(:(The. ~hln'gUi!l lI/.la1.nat I'l,,:!.nt:W r"lute;o ~~"l~l~ed In''l.'derO~c~v~l.~i\rdi~; 
;r.,;",,,) ,., !, 

" ' / .;,- ,':!: . ' 
'/1'1,.1;10\1111& o~:tho ROp\lb1ic of ViuCHl1nl. 'l'1\(! j,UUna!lf ~l-viliul\ 

, -,' 

<,' :, 

. ", , 

I' 

. 'J'." ~' . 

:"V' ", , . ' . 
. ~,',.',~" : \ , --, - .. ' , . -:, , " 

", "'1'::' .. ',.' •. , •.. "" .. " .,.' "" ·,1 '~'''''''''~'t·iT''.'!''', \'l'I't""!'·'!I'''f'I'I.''I\··'f.t;;r!,,~.¥-~,';~'"'''' 



",-,," 'I,' ., 

,. 

,',,' , 

~!ow J.~ t:1{.: ji..l1:';!.~'" 
. .' 

·1I£ct:!.ol\ of II S;)nBt'4~ court"m'u'ti<ll Ch"'ll d<.:l:j,nclltc4 i."O"l ir',jllcclcn;:"l;Lon'.b:/ 

Con!lreu of ttl 6t'4nt to (;\c£irll.l 1\04 puni~h "offences <lg~:!..,s~ t;;c L~>I pf 

Nations", 4rt:!.~lQ 1, Socti.on 8, cl()U/iC 10? 

, ,,' ;. 

in thA~ calm an4 clelil)ltt'at:Lve fot'um wh1l;l\, the juclicid pt'oC:cu alo\':~cl.ln· . 

p;Qv:!.cle, 
'c, ,', 

Nllllloranclum, ;Ln tha n<ltur!:' of u ~ .. iill br!icf,hl.l~' noe purpon(:d. ~o vet,;!::, ,,~c'hr , , 

, 
,,'J 

Ie 1a Ilntic:ipat"c) thll.tll mlljor oQnc~\:n lit tli~"; 
, " .," l~ 

COUt't lit tile in:l.thl ha<lt'inll, tn(.IY bll the C/ueationof jU:~i5(;\ict1clll, ,0 \~II~Ch 
, ' 

m:l.snt "be pl.'Qv1c1ecl tor the fuller exp lora tio\'l, of lIuthor!t1.ei, 
~< ~-

.':~ , 

CONCLUSION 
" 

" .... 'rIle Com'/: :La vested. >l1l:h fuU jurisc;l;!,ctiol\ of the C~USiil, 
, r' 

amplopowQrto IIIlSUt'1l th .. ~ thQ ConscicuCion".lrLghts oe l'~dn~Uf "N 
,. 

"/" . . '--' , . ' " 

. pl'o~Qet;~~. :tt ia 'lllHcipatllQ th(j~ tho eviliollce'tobe I~ffel:\,:q by na:!.:\d:L: ' . 

..... wl.li~~l>IIt:~~l;iilt" flllly the dleall~ions of thQ COmllldl~t, p141n1.y oll~ab~:i.llh~ 
, ;,;,' " .. , , , 

.' e' 
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