= tna ntdar to prohibit his crial by court-Martiul pendmms hoav&na. On chﬁt

g
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PART I ; : PR R
o Ta T T S I
| | STATEMENT. OF FAG:“’ B t-;gi.;‘-f . ﬁ”
| Platntttf 1» [ saldter in the United. Scu:el Army. Ha is charaed
with kWO Gounts of mutdar. and ane count of naaaqlt ut»h tntent to murder

» ghprgaa growing out of the "My lal (4) Incident” of Ha;nh 1968, Huq Vfiﬁ;
;I ﬂtandﬂ to bg tried by a General Couwt-Martinl appointed by Dafendnnc, aa
xﬁlqﬁngtft" auperior officer ﬂnd. 1f convicued. ‘sentenced to tmprilonmanc
~ fov 1t€e it hard labor, o T "
On June 24, 1970, Plaintiff made appllcation tar a Ihrea Judaa

‘Bnurl puvsuant to Tic, 2&, U.8,0,, Sec, 2282. and for ] uempora:y reatraiu- {:k*?

':,dnue. q wqatvaintns order was lasued, alona with a rulq nisd, ani on JHLY 2.
'1910, a tempnrawy injinction iasued, prohlbittna Pefendant £rem plactng

]
_ Lp;.;p;1££ on tvial a8 to his gullt or 1nnoqenea until furthey ovder- ;2;
A Digtriet Gourt of three judges 44 new genvenad fov July 15, 1910. po .ﬁ?
tow whtch hoarina this Momorandum HE] aubmttted. o | ER i?
e . ) .. B . ) - ‘ .. ‘:u.‘.:_ . - 7_ 'h : ‘ R i 3 g
NT AND CITATION OF AUTHO e A

:';2J1' ‘ Ta ;ry Pluinttff hy Gcnurul Caurt-Maugial upmn thc characs abqinal :

hug tgnd under all the clrcumatances thereof, wauld bm ropusnant to. the




ﬂ_;mombavl who ara ta try him has alrcady. announced on uationwida cetoviaiqn w#th

| \”jan: tticew of the u, l Army. who is auhordinata to tha Ptﬁﬁideﬂto

b

| ‘.bbnﬂtitutibﬁ% iPlaiﬁciff‘B apnlicatiQnIEEEsubﬁr Fifteen grﬁunds-éf §i91aci6?;
and deprivation of hia Gonscicutional righta, Bach.of thess is to bo cone |
lidared eepawacely and upen vheir respective contentlona. put in this caae,'34f
the whale i greaker than the aum of ita-parta. and the aggregate of dcn1a15~-'
:and deprivauiona to which tha U, S. Army is about to subject _hii Flatnci:g o
ia, indged, 8 long traln of uaurpationa and abuses, plainly dgstrugtivg o: '

‘hia Oonacitutiongx vighte. -
i _i;f L ke h

Tha Whole body of the law af criminal justice la baaed upon a plaiu:

. and limpla concept ~ fairneas. To aasure faicness, criminal processes have hiw
Aj‘beon aubJacted Lo the cloaaac scrutiny, and in inncances, elaborated upan t°i¥ 

the miuutast detail, But 411 hangs. upon !airness. Due process, in its |
besest and most !undamencal copchpt, il the. AsAurance, or ak the vary minimum,:i;
‘the pogaibility of falr trial, And fLir trial. undey whatavar tribunal. musc
J‘includa, at the very minlmum, triors of fact wha are 1mpartia1. | .  B
oo e part of thile 18 avallahle to Esaquial Tovees » in _hi_ ¢asq| and l‘fﬂ:
.I;:undev jhggg_circumatancaa. " ' : SRR
' . Conaider the following enumerationaq

3 |..'..f.

'kI,- The Preaident and Commandey in chiaf of 411 o! the Cou:t-ﬂgrtiql

-::regard to :he My Lai incidenti 'What appeara was carcainly a massacre qnd
-;{_-undow nae civcumatancas wag it Juatified" - thereby digacting hia qubardinatea‘
‘,‘ w1thin the mtlitary establishment ta canvtcu and punish Plgintiff, v

-Jla “He 1- qharsad with two counca of mu:der. not upen presentmsnu ottl

lf l svand Jury, but upon the aingle act . of Detendunc,ag "convgning aughqvicy




6, The recommendacinn of the invastigating OEficer.waa rcViewad
by the Staff Judge Advocace of Third U. §. Army, an officer of chq U,AS,-‘A?';'ﬁ
Army, who 18 subordinate Lo tha President; S |

7, The charges were referved,toﬁa.General'Couxt-ﬁaréialibyﬁf 

‘Defendant, an officer of the U, 8. Army, who is aubordtnata to the Presidenc.fﬁla

B, The membera of the Couvk Martlal were appqinted by quandant':“l‘n‘__d

an otficer of the U, S. Army, who. 1s subordinate to the Presidept, -
9._ The Hilicary Judge who will nraaida over Plalncifﬂ's Court-'
Harttal 1& an afficey of the U. S, Army, who 18 subordtnata to the Pr.aidant.
- 1Q, The triql counael wha will prosecute Plaintif! are oﬂfice:u of;wrﬁ
the U, 8. Army, who are aubordinate to the. Preaident. . "
‘11, Tha milicary defense counsel asstaned to detend Plainciff are j‘?‘
ofﬂicors of the U, S. Army, wha are aubordinaco to the Praaidcnt, " Lo
12, The Defendant. wha nrdered Plaintiff trtad for muvder and
lppotnted sho efficers Lo cry htm. will "paview'" the record of his trtal. i¢'f f
13§ The Military Court of Raview, whe might rovtew Plsintii!' EE

~ convigtion, ave all ot’ficars of the U. §. Army, who srve auboudingu ;g ghe o

'?tﬁaldent. | o L f o . -_;i"

Y U Thﬁ Court: Qf Milit;ary Appﬂalﬂ' the- CQH!‘G of 1&3!: resort wit;hin 5,“‘

Lo

' tha gquggqmagcial gyatem, da not have lifetime tenuve, but are appointad byT

[

'thp Pvnaident for terma of years. _
15' The members of Che Gourt-Marcial may convict him ot ?ﬂﬁ 4; o
:_'unln$MOUC Vﬂtﬁ. but upon only thrae~fourcha of thelr vates, ”",; o ‘”i.jf'“

- The proaacuuion 15 empowered tg preaent evidence against him'i

-by dﬂponition, aubjeccing him to Jeopardy af. hio freedam for 11fe upnn j "-1f L

';.wrttten dacumﬁnts. without confrontacion. 3};}‘1_{g‘ o 11: }ﬂﬁ

"fby tba Cnnsreaa. but by the Preaident, undey ercqttve Order, ha having by ,g”.“
'3 _Eug¢uc1va Ovdnr No, 11476 prescvibed death ow lifa tmpvtaonment for murdar.;ﬁ?

fl;and :wanby Yeara impriaonmen: for assault with intanc to wurderc f~

17. ?uniahment upon cpnviction by caurc-Martial ia deuermined. nct:”t»u




i

'19. Ha ia to. be plqced on trial. almoac cwo and a half yeara tollow- :

:l.ng the cime of l'.ha My lai incident, when all the fac'ta of My lai w...re 1n-

 imad1ata1y.known.co the Cammander of Laak.rorca Barkev. and to<Gcneral Koatar,_*

the Commanding General of Americal Division.
20, He il to be tried without a jury.

2. He ia siven only one peremptory strike of the panel oﬂ Qfﬂicers fﬁf

asslgned £a try him,

22, He was 1nterrogated by a Colonel of the Inapentor Cencral'

et

Offtce about the charges. and denled the caungal of his cholee,

- 23+ HRe waa interroanced by a. Golonel of the Inspector Genarul'l

| olfice aboug the charsea, and denied any ‘gounsel at Wl | o
24y He waa ordered by a. calonel of tha Inapector Ganeral'u ogst;e,'ﬂ W-
nag to diacuas the questiong or. answera of the investigation, :; | _' i
25, During the proliminary phaaes af the investigation, up co :ha
) Dafendant ardarad Plaintiff tried by Gourt-uartial he was dented tull
.“‘eima counsel. and denied coungel having. adaquate :ima to pvepare hia dezenla.
| . 26, Hia chief military counsel ia_aaaigned other duties by Dafendant.ﬁf
| oﬂ 8 ttmevcanauming natura. and hence pravanted trom devating adequace cima .
.for his defenae. | | '\f_' . o "f”'f“
f 1:: a"; 27, He has requested full time miltLary counael, and wag dcnied it. ltﬁ

Ry *123.‘ He haa requeatad assistance in the form of 1nvap:tsation, and
’:f uaq dantad tt; | _:_ R | Jf.
. ‘_., _:HZ e has vequested informatian necaaaary ta hil defansa from :he
’lﬂ;cen:ral Intelliganca Agency and. waé denied fe - | FRp
- ‘ ';0,3 He haa&requasted coplas of tpn 1nvestiaation conducted by

Y

'JuGanatql Peerq. uhich are necoaaavy to-hia. daﬁanﬂa, and was denied them.

:'31 ﬂe haa requested tha: his milttﬂry nounael be given cqnporary

'mfiduty naaianmanc permitting travul for invcatigativa purpoaea. and waﬂ dﬁniad,“




"_commqnd of the Pregident, who by hia,prdﬁﬂunccmenta has jﬁdgcd'yiaiﬁgifg“”;
guiley, I | u | o
| 33, Dafendan;. and thase ordered by tha President to proSecace.}  ‘_

. Plaintiff, have the unlimited resaurcea of che United States Govcrnmen:. Lo :

pursue his proaasucion. He haa only his military pay a6 a Sargeann to ;_. -; f

davalop hia dafenae. : o SR
34, The J. 8, Army has alneady ”heid court" an ;he My Iai incidenc";

in the form af thﬂ Peers Investigation, and drawn therefrom official cone
| slusions, adveraa tn Plaintiff, without hia being prasont or rapresented,
 thus denying to him tho prauumption of innocence. : |
_ 35. The power: of pavdon foy any. convigtion he might auﬁfew restq _:;°
within tha Pregident, who ha# «lready danouncad the My lai 1nc1danc ﬁl 4 ulst
"maagacre | - | L o
o 36, In thls cage, at this time, the U, S, Army ia. 1awaiver. qccuaer.w
‘Aocuaed, interrogatqr. investigatar, 1ndictev. proaecunor. defendar, Jud ‘
. ﬁnd jury, Jailer and pardaner, o T
- RELEE Wil
o | The majer item in this catalog 1s yet unmancfanedi the canplicity
:‘of ehe accuser - the United States Army = in the My Lai incidant; che pursuit
| by the gcauaar of policies leading to wholeaalc and Indiscriminatc 40$Lruet10n
of human lifeg in Vietnam; and tha absolution by the accuser of many high O
'ranking officers charged with rélated ov aimilav offﬂnsea. _ |
' .; Esaquiel Torves 1a pot ta ba courn-mnrtiﬂled because goma oﬁtioa:
aianad chargea against him. It 18 bacauue #amo neay TANONYMOus ex-aoldier ;}1
-:wroto lettarq about My Lai tQ the Preatdent, the Department af Defanse,- and
E:fto ;wency Gongreaamen.' Tt is bacause an enterpriﬂina newsman publlshed an .
L account of khe: tncident and ven -a Pulitizer pniac; it 16 hecguse thq Us.Bo »L=j}1
-.Army, driven to the wall by public quirage- ovev ita danials and evaaion, ‘ f‘
:fffaeeks new to find a acapegoat louly enough to benr 1tﬂ own auilL - tha diald v
‘f‘arada and genaral afflcena involved baing Iqr the moa: parc exon»rated, ) |
b The assresana of theae acts and amisﬁiona. upon tha most bastc connfl
1&;‘¢£dd;ut£nns of juatice and. $mpartiality ia auch tq qoaurc the imposaibility i

. i}ot u ﬁntr tvisl, and to rob him of the prcsump;ion ef innoccnca.

P




Whnt the Army 18 cvying tQ do o Esequiql Torres is imply nOC:fgir;
In na wny is it falr, : ST P

The rights aceovded to cvery rapist and murderer and uarcotics --f;”

peddler are daniaﬂ ta him, Criminal,conspiratora, caught 1n the vepy act Qg
H‘eaaanablo attempta to dL‘atrQy their countwry, havo an a mﬂtLOL‘ af CQ"J.ESEJ,
 all of the panoply af’ righta and p:ocectiona which are to be denied wSLQuiel

Torres = Torres, wounded in action in a. strange land to which hia cgungvy

senc him in the pane of 2£2£E££iﬂﬁ.the E_gﬂggland libeg&i&g of othegs. &u--f.;
| Iﬂ no "ay is ic fair, | o
*v‘rw&kw

_ The Jurigdlc.iion af Lhe Court “ |
Tit. 28 U a C.. Bae, 2282, vegts injunccive pawev in a thrae judve.
. court wherein the execuyiion, of Ac;q qf Congregg . h,ra. cha Uniform Code 95 i
;Militarv Juntiaa " iu repusnant to the Constitution. Juriadiecion 18 thuq ﬁki
araunded upon Plaintiff‘ fiftaan groundsiof conltitutional depvivatian, ' ,}1‘

E M;_‘ f

aevewally, and in sum, R e
| His plea is that a fair and impartial triﬂl by tha U, 8, Azmy -a £orf¢.
him an impogsibility, undev all the attendant: cireumstances, “the lack of
_trﬂdttinnai c°“3‘1°“‘1°“31 8¢fesuarda within the military system (such ll | .
. trial by Jury and presentment by grand Jury) 4s conjoined with che “ccusﬂtioni;
mada aseinst hia undt (and thercfore against him) by the President and - :‘f“
3  cnmmwndar in Ghiaf. which 1s ceupled with the unparalied publicity siven :o
 tho My Jat tnoldenc, which ie agevevered by tha aonduce of high militiry
B ,p!tictaln 1n ﬁirat ignoring the incidenc, than 9ovaring up the incidant. Fheny44
iﬁna an cﬂcape for the hrmy ftaclf, charging thia Plﬂiﬂ:ifﬂ v all thc Whilo -ﬁ@g
 i:°“°“9Fﬂtina high vanieing military officara, fj,.l : ' ' ﬁus.T”

. :: would ba akrange pecveraion af cho Ame,*can idea of Justico o

._é.j‘;'.hold i:hat; g_z tvibunnl hawever Cﬂnatituted, 'ﬂight 1Qqu11y convicc and cqnde i
fifﬂﬂ ﬂﬂﬂuﬂﬂd whan the tyikunpl icaelf 18 80 infacced wtth biaa or intGPGSL ns_”
{fico eatnblinh it other than ﬂaiv and impartial, qnd ;g pgogaad asains: him

.f:;:i': _.“ﬂdev & preﬂumvtiﬂﬂ of guilt vather than innncence, o e RN




s

“Thar officers acting in & judiclal-or quasi-judicial "

- capacity are disqualified by thelr interest in the controe

“ . versy to- be decided s, of course,.the general rule,"

. Tum g Y Qlig,-273 Ul 510 P 5’2.:

" "fut it certainly violate&‘thg Fourteenth Amendment,

and dépriveé‘g defendéntiin:avcriminalAcase'df'due process
O of law, to;ﬁubjé;t:hig iiberty or proﬁerty ta the judgﬁent
of a cqurt the judge of which hasﬂabdifec:. perscnal, éubv_
- gtantial, pecuniary intereat in reaching a conclugion .
againac him- in hia caso.“ Tumey .V, Ohio, ide, Do 523.

"he neceasary factors in a fnir-trial are an-adequute‘ ?"-s"

hearing and an imparcial tribunal frea from any intereac..

bias, or Prnjudice. Tumey \L Ohio, 273 U, 8 510." The .
Rgna, 61 ¥,2d 966, 968, - .

Thia Gourt has Jurisdic:iqn over q11 isauea ruiaad b? Flﬂintiff. aa R

aypaava 1n gurna v, Wilson, 346 U, S. 137 73 S Gt. 1045m

~© "ye have held before that this (tha axlﬂtﬂnca Qf y

milttary ramedies)doea not displace ;he-civ;i mougtq‘ ‘ -
| ;J jurisdiction ovar an applicatioﬂ‘fof;ﬁabeaa corpua from' l :
- "ﬁhe military'priaoner.‘ Gusik v, Schilder. 1950, 340 ﬁ.ﬁ,‘ a i
.:"_'128 71 S.Gt. 149, 95 L Ed.‘lﬁﬁ But these provisions. | {
”{'f_i'do mean that when a milicary decislon nhas dealn fully - f”._f: 'j. i{ajiz;fi ;
‘7___lnd.fair1y with an allegation railsed in tha: applica-" e . E
L :}7.=ion. it 18 nat open ta A federal civtl cour; te grant S Ko ? 7T;Jln;L4E-f
 .-the W’iﬁ ﬂimP*Y to ravravaluate the evtdanceo whelchel o S -?{ | ;
i v. mpamm. 1950, 340 U8, 122, 71 8 m:. 148, 95 LB, i
ol  ."WQ turn, then. to thiﬂ case.;i -?l L ';?

"Q;J*[[Ef‘% "Fctittnnerl' applicnuiona. a8 haa baan nn:ed,

.”5T§9= ﬂouch aarioua charse& - allegattons whtch, 40 thair'

WA ST T T

,=¢umu1aciVe offect, wera sufficient te depice fundamanca1. ‘au3f1l-

“tﬁrminﬂd and cheir daach aentencea randercd. Hnd the.n

N g g Kb e 4 RTINS ey o e T , . ok s e R e IR AE SR Lty o e




ﬁ"ﬂuilﬁ by digpenstng with rudimentary fairneli."

f_miliLary courca manifascly rcfuscd ta conaider Lhaae

_ claims, tha District Court was empowered tQ ravicw

" them de nove," | |
'Thére follows this mast significaht_lénguagél_

"Férfthu conatitutiunal-guardntcc al duc brncéﬂﬂ

18 mnaniugEuL cuuubh, and su[ficlanLy adaptable, Lo
protect saldiers » ag well as civilians = from the

" erude injusticcs_of g trial aq conducted that it hecomes
. hent onfixiuk guil:.by diapen#ins_ﬁinh rudimentaryr' |
."fairneaa r§thar"th§n findina_truﬁh through adherence to”;“"f?xi

thosa hagic guarantees. Which have long been recosniﬂed "fogfﬁl“"f

and honored by che militavy caurts as uall pd the CiVil .éﬂ”i'i‘.

caur:ﬁ."

The hituﬂtion contamplated 1n nurn, eutatﬂ in roallty he?ﬂ._ Thﬂ
gravamﬂn of Plulnti[f 8 cumplalnt 1s that hc La to ba aubJacLod Lo ":ho
VIerude tnjuaticen of a trial aa conducted :hat it becﬂmes bent on fiuins
*,  _ The Pifth circuic has recognized ica jurladintion :a granc reliwﬂ
0 cquet maveial cases, In Re Kelly, aol F.2d 211 (1968) 1nva1ved an npph-

"cation by é serviceman faor a .stay of general court mnrtial., The Courc ;

,vgasaned: _ . . :
e "A petitionor's aPPlicatioﬁffar dischayge as a
‘;}nﬂnnaetantious ObjeLLur under the resulationa could be
fﬁilﬂacially sa convineing, and the. f“°“”al allegations
fﬁﬁ?ikof withhalding or fruymtration ot tha vigbc () seek tii-&""j
ﬁ";f’chargo could 60 clnarly present. °°“3nit“ti°“ﬂl igsues

"'crying aut fov judicia} serutiny, thﬂt the mili““’V o '1f

"V”thuld. 33 8 minimum, ba requlved tQ uhow cause why . aﬁ:ﬁ::3”c

ij  a wri: should not ba issuad." ' _-¢;;353.".

ﬁ51i:Twue. tha Gourt withheld relief, Buf =hifi1i Qjmﬂtﬁéf °f“a°m$‘§‘T ?H

B

go\a genowa couuc-martial of the chargea‘aaainﬂt htm-' Nﬂﬂilﬁltlva h° hﬂﬂ




et puraued the:tomédié“'“he°”ﬂﬁi°ﬂlif'&vaiidhle':o him within the miiit$§V ‘

syatom, -- o
|  Re hag not done so because his baslc contention {a that the aame
' wuu1d be furile, in view of all af the factors set oug i“-hiF"“Pplica;ién, ; :€f€§g
-Thuto lg ug‘gumud? frumﬂu Lfib““ﬂl which La Qudur ogdurs, iu'vﬂfuuu;'ﬁbk ..‘m'l

GORV&Gt'nnd punish him, and the law does not requira a valn oy Eut11e Ehiﬁé.5<.‘

It ia true that civil courts Thave on occaaion withheld the gpnnting of relie!,.'m

pending exhaus:iun af‘remedica. This evinces not lack of Judicial power ovqrf*7q

-

courtmmartial caaos, buc sell~ imposed reatraint. Sca Gusﬂtv, schildar, 340
U8, 128, T3 §.Gt, 149, whereln tha Suprame Court directed the Court of g
Appaala to hold the case pending resort tqQ a new remedy undoy then Azticie .i;
333 w;g}ghs}_x;_ﬂgggggl_ 340 U.5, 122, T S.Gu. 146 approving aim11qp '* “:;
dispaﬂtion; Noyd y, Bong, 395 u. S 683, 89 S.Gb. 1876. rqtaining civil 3“”*“';3f-hm
dicttun punding willtary revluw.-_=‘i' :”_ K S  ’ f   L
The Flfth Circuit, in Kelly (supra), adOptad the poaition that civxi'~
?ubacenuion in. military mattars 18 fvom conacioua choica in aelac:ad inatances.
'rathew chan from want of pewer, ‘K‘j‘ SRR
"398 2,24 p. 718, Buc ve viéWﬁﬁﬁa'réqﬁiééménc j;"'
.t.:;ﬁé.Kﬁ_;oﬁ exhaus:ion as did the majority in Hammand. We f" fiﬁf”Ff
o consider it to be based on prxnciplaa of comity and N
‘  no= a8 an impevative limitation of che scopa o!
.:?.fedeval habeas corpua power." .F¢Jf11‘;g e ;'"
;i;fii”hu che game time, it recognizad that in a proper caaa. it mxshc

 _;ntc!vene a: the ou:set. and grant ralief be!ope a pettcioner had a“hﬂﬂlﬁed-‘C:iT

fi‘hi' vcmadie.. -

Ry

G e ave unwilling to prelumc i_ h g _g!e that Lhe
e milicqry courta will not ﬁully and; fairly consider the |

ﬂfelaima by Petitianer of tha violagign of rie Gonsti- X
t“°i°““1 vights ﬂ“d of failure of tha Army tm abide by
it” awn ”ag“lﬂtiOHB-“ (emphaaia supPlted). ;_ f‘;‘l: I ;Q,fg4,*;

j:SPeakins ta the queation af thauacian of romediea i Noyd (ﬂupra).

withouc roqutwlng cha axhauacton of remcdieo. sg. gn, 8, at’ p, 697 as




j“Petitibhcr conténdé thﬁt.qur dcciaioﬁa in Unftcd
Sta:esic#.rei. Tolh v, Qdarlcs; 35d~U.S. i1, 76 §,Cc,
1, 100 L,Ed. 8 (1955); Roid v. Covert, 354 U,S, 1, 77
 S.Cc. 1222, 1 L.Ed,2d 1148 (1957); and McEl:o& v, United
ﬁtatea ugxtel. Guagliardo,-Bﬁl U.é. 281, 80 S,Ct; 305,‘
4 1., Ed Zd 282 (1960),. justify hia pasition tﬁat (3]
hauation of military remedies is net vequired in this

case, The ciced cases held that the Gonatiuution harred ”:

T -

tﬁe agsertion of cqurtemartial jurisdlction over va:ious'
classes of civiliana,connected with che miliﬁary. aﬁd ic
18 true that this Caurt thére vindicated cdmplainahts‘ |
claims withaut requiring exhaustion of milicary rcmediea; V:”f
We did ao, however, becauae we did. nag. believe that the
gxpertise of military caurts extended ta tha conaidera-
tion of_conatitutional claimg of‘:he:typa presented, 1”‘
‘Moreover, it appeared especially &ﬁfaiw to“require.e#f ;“
Héustioﬁ aof military remedics wheﬁ'the'compihinqﬁts
T raisad_aubatanui&l argumunt&_denying the yight of the - ";@i.{iff'j
 “ﬁ{f¢:;fl military to try them at all, Neitﬁer of thesa factors v
i8 presant in the caga before. ug. '
o ' 31aint1ff hare ralgea grave Gonatitutional elaims, which ave moaﬁ;__;JJ
.'_:aasuredly far bayond the experiisa of military courta. Additionally. ha =
. vaians ﬁubatantial apguments denying the right of the militnry to try him :5“JL“'

*t“au nll - thus presﬂnLing the two exprass causea for initial intcrv;mtion

.:;by cha givll judiciu:y set out in Noyd, .

"7'_tn cha 1ight of the specific lssucs catoed,
ggﬁord v, U, S,, 413 F.2d 1048, concerned a procedural Lnauf-

'L;frtici¢n=v. and gought only to nullify a dishonovable discharge. The. queqLions

"'”*ﬁ aiaed wera only thoae of trial by juey and preaan:ment by grand jury -‘4

) OthL Lauuu luvnlvlnr exhaust Low. ol Lvmudy uhuuld ho Lﬂnhjdurtd ,‘jffffj;?iw

which are but Ewo af the [{fteep grounds pleaded by Flain;iff.1 Nog was._“?; f~JL

;hero any chargn af donial of fundamental fﬂirnean. prc-judgumant of builL; 

wflor‘wgnc_o£'JUrisdic;ion Lo ¥y,

-LQ .- V




' : TLVY v. Corcoran, 389 F 2d 929, ﬁcbnéerﬁCdazésnstitutioﬁal;égtAER
“1’““ “-h“ Vd.Hlt‘m‘H‘z ot AL'(LL.I( 134, - LIu_ 1;29:':1‘_‘;.;:1.1 .'u:L'._lcllt:”', :'fn;al ‘l.‘tll_"llllt-‘dl:‘)_”"_l..:,j,;
B whpthcr'a threc'jpdge ¢0urt Shouldebc,appﬁintéd. ‘Evcﬁ 35.‘;50 méjdgltyxdréwﬂ,
o _EE!EEE&L,_,L_,errall, 408 P,2d 587, concernéd.not courtvmartial £
'Jeopardy byt ﬂdminiatrative regulatxon for the correction of errars in naﬁal
records. : ff?fﬁj:ﬁylv€~ : . _:Ll;g K .  ﬁ; ll._ﬂ ¥‘ ;=hﬁ

U, , gx_| rel Berry v, Commnndin° Ganeral, 411 F,2d 822, maqe no

‘attqﬁh upon the validity of court-martial.conviction, but only upon confine-vy

- ment ordeved, :
© Pleeher y, ;; 415 F.20 743, 1nva1ved tha iucarpretation of |

Army Regulationa an conscientiaua ohjeeto:a, and did noc concern: itself with 

the Gonacitution-of the Unipad StgLea, i
o ERE SN

o Th tura nd imi | iana of thelCo rt-Mhr 91 Szg . 5 }:4”'. _

K Fnr moat oﬂ one hundred. and, sixty-throa yeara £011nwina the rat:“i-”ﬁ
‘1,cation of the Constltution, :1vil couL £ avoided any intervontion in uhe §
}miiitary syatam. During that span, their inquiry was 1im1ted almost solely

"'to Juriadiccion. Buc 1n 1950 tha Suprcmc Court undertook Lo denl hubﬁtan-‘

pively with tha Unifaorm CQde af Military Jus;icc ang threc cabcs now ﬂtuud

‘ﬂl landmarkas U, 5,.6% vel, Toth v, Quarles, 350 U.s, 11, 76 S Cc. 1;
g iﬂ 7 Covagt, 354 u,8. 11, 77 4.Cc, 12221 and final]y, Q'Cgllghan x, ‘

;;gmg, 395 u,8, 253. ‘

In Iot the Cowrt huld that ;ha military had nQ jurlndiction yo try

e diacharged aerviceman tor crimea cammiLt04 whila on active duty,

xn 2;9 v, Coveg tha Court hcld that dapendanca of aarvicemun uvenv;'

wal were bﬂ'.VOnd :he .‘luriﬁdi“i"“ af °°““"m““1'

fiIn Ga&lghnn the Court hold that a aervicgman could net ba tricd

”ountkmarcialrfor 8. civilian-cype off-duty. affenue.__ 'f;' .  %.],**

q:In oaah ot uheae easea, aubaLantial thouahu and expreaaion il accorded .-

ITL toH:ha mtltuary ayatem 1clalt, certain paasagan oE uhoao opinioﬂa avc Profitv=f

miuqm fcm b

Thoy nra aet out as. rollowa;




IOLh x: guarloa (Bupra). fo C _ k ‘
rand' conceding ta milLCarv pevsonnol that hlgh
~ degree of honeaty and senae of juatice which ncarly all
of them undoubtedly have it st 1lL remains true that
'-military.tvibunals=haVe not baen and probably never:can
be conatituted in guch way\that they can have the same
kind Of.qualificationsntha; the.Constitution has deemed |
easential toe falr trialas of civiliana in federal courts,
For 1nstance, the Constitution doea nat provlde life

cenure foy those performing judicial functiens in

militﬂry_tria;s, They are appointed by milltary cummand-

erg and may be removed. at wiil,. Wor doas the ConlLitution f;fqai

proLect thelyr salaries aa it doaa judicial aularies.
‘Strides have heen made koward mnking courtamartial lessn

gubject to the will of the exgcutiVe'depautméng.wﬁtcﬁ‘
_appointq. supervises and ultin&telyjcontroli thém. 'Buﬁlrr

from the very nature-af_things,ncan#ts have mora inr T _
- dependence in padaing on the life and 1iﬁdrty Qf.peopie -

Lhan do wilitary tribunalde,. . |

"None ol Lhe nlluw P hll}!}.t'llllll hy the (.uvmu-

.-menu are sufflcient to justily a bwoad constluction of

the econatituriongl branL of powor La CQngvaus to rebqldta

the ‘grmed forces, That provision*icaclf doea not cmpower

o Miﬂcircumvent thnae aafeguards shqulﬂ be inferred through

3 t’-hﬂ Nccosﬂary and I’roper Clauau. . o

"Determining the scapo oﬂ the conatituttonal power

”anotheg tngtance Lalllng L”l llmltnLlan to 'Lho leasl
,‘“fipoanlhla powar adequate to Jdie 0“4 PfQPO“”d'

f: e;d v, Covert (supwa):

“The United States 1s anirely e croature of tho

'”g;”anatitutton.. ILq powur and authortty have na othau'

« 12w

R AT AR S T B

_cdngresa te deprive people of'trialh,under Bill of Righ:s B

.- af Congress.to authavize trial by cour:nmav:tnl Prﬂﬂen:s o

L

'-safeguarda, and we are not willing to hold that pawer to R




“ aouﬁca.‘ It :an only act in accordunce with all the
1imications impoaed by the Conscitucion..."
'"', . o the trial by jury ever has been, and I

trust aver will be, looked upon as the glory of the
'mmnﬂthwp-_ o
"Under thala atatutes. consuls could and did make
B 'Lhu cuhnlual luwa, iHLLLdLh thr'us, arroest n]luru
offendera. try them. nnd after canviction take. away
| their liburty or their lifa = sametimes at the American.
consulata, Such a hlcndingﬂoﬁ execuuive, legislativc. -
- and Jusicial powera in one person or even in one branch
" of the government is ordinarlly uegavded as the very
~acme of absolutism.-.

*ha prohihitiana of thc ConstituLlon waxa denlgned

'+ La apply te all branches of the NaLional Govurnment and 3?%353

_they cannot be nulliﬂied by the Exacutive oy by the "
, Exﬂcutiva and tha Senata cambined...' ' B
"By way of coulwpast Lhe iuzlachLJon of leJLnLy
-tribunala 1s a very limited and oxtrnnudlnary juvibdiction n
:derived from the cryptic language in ArL. I, Scc.\&, and :
t ﬂt most, wag intended Lo Dbe only a narrow exception co
,‘tha normal and preferved method of trial in courts of
. law. Every extension of wilitary Juriadiccion is an enw
fcroachment on the jurisdiction of the civil courts. and
..ijmara importahc acte ag a deprivation of the right to
;Sii:jury trial and of -other creﬂaurad cunstitutional pra-
ftagtipna;ov'“ o | v

"The traditiun af keeping the military subordinate

iﬂ;,to civilian quthority may ot be 8o atrong in the minda :

;lof thia generﬂcion ag iL was in. Lhe minds of thoaa who

5wwoCa Chu Gonstitution. Tha idea that chs :mlatives of

‘; "sq1diars could be denied a jury t rial in a cnurt of law-f-”

e 13 .




ragulating tha armed forces would hava ‘seemed Ancredi=
blo to those men, in whose lifetime thu,righm of the
milicary-:o try saldlers for any offenses in time of
- peace had only been grudgingly congeded, The foundefa
enviaionud tha army as a naccssary institution, but ona
;dangaroua to liberty if not confined WLthin iee easenttai
bounds.--
| ‘“Traditionally, mllitnry justicc hasg baen a rough
form of Juaticc emphaslzing suwmary procedures, speedy
| convictions and stern penalttes wi;h a view to maintain- eon
.ing obedience and fighting fitneas in the ranks, Becquaé
of jts vary natuve and purpese the military must place
- great emphaaia an discipllne ang. efficiency.. COrreapond-
1ngly. Lhero has always bean 1aas amphaaia in the military
"4 on proteeting the righta of the individunl than in L
:_ctvtlian gociety and in civilian courta, . B
"Courtarmartial are typically ad.hoc bodiga appointéd _.
by a wilitary officar fram among hia subordinatase. They :
\-—fi have alwaya heen subject to varying degreas of 'command
'1nf1usnce. In essepce, these Lribunals are aimply |
: ‘i"-_.execucive teibunals whose peraonnel arg in the executive
| -.':chain of command. Frequently, the mcmbara of the courte
'fﬁjﬁpﬂ???  qdvantagaous aaaignmenta and efficiency ratinga " in _
‘&ffj}gfshcrt, for theiv future pragress}in the nervice. Conceds JQP

'“”iziing Lo milicary erBQﬂnﬂl that. hxgh dcgrce of honnnoy

" ";_uud tutuuu of JlmLLLu whlth yean Ly :tl-l ul lhmu umlnululmlly

"

h?fhava, the members of a c0u1L-martia1. in.me nature oE
:.d:awu from the general public ov, oi civilian Judges...
1:\

to what extent the President, as Gommander-ianhinf af

itho nrmed corcea. or his dclcgatea. can prqmulgatu.':
oo e

\‘14'-

 ;mart1a1 must look e the appointing officer for promocions, 5f:

fﬁ{,:thinan do mot and cannot have the indevcndence of juvars "5[4 £3

”ﬁ Moreover, 1t has nat yet beun defxnitmly entablishcd ;}"




supplamcnt or change bubacanLiVe mxlitary 1qw as well

aa ghe procedurcs OL militavry courts in. time of _peace,

.ar in time of war. In any evenkt, Gnngresa‘haa given -
;_he P’re-ﬁid_enc broéd di&;cret,-ion, té- pr..oﬁide the.‘rulesl |
goVe:niﬁg miiitary triala, . . »LIf the President ean
pfovide.rulas~qﬂ subaxanﬁive law és;well'aé'procéduvd,

‘then hg;aﬁd his-miiitary auboﬁdinétes exercise legis-

‘lauive, execucive and. JUdiCial powers with rﬁspec: to

L
s

__:thoaa subjcct to military trials.‘ Such ‘Dlum’l:l.nr-.a:;f-_.=

.‘func:ions in one branch of the Govermment s the “
objectionable thing which the draftsmen of rhe Consti-i::LT“
tution endeavored to prevent by providing for tha o v

aeparntion of governmental pawe:.,"

O'Gallnhqp v, Darker (supra). .: 3?5‘_1 31 1-- - rifjf{_f-'
e - '"IL thg caso dnub naL 4rihe 'Ln tho land or nava1-~

farcaa.' then the accused gets firat, the benefit of qq

indictment by a grand Jury and second. a tridl by jury
‘  bafare a civilian court as buaranteed by tha Sixth Amendw ‘e
% B ":'mom'. and by Art, 111, Sec. 2, of t:he Conatitucion ven
S "A court-martial 1s tried, not by a Jury of the 3
‘ t,dafandant 's peecrs which ATEY decida unanimoualy, byt by
'.Jfrf. _n panal of officars empowered te. ac: by a cwo—thirds voLe,

g Thq presidiug officer at a couvt-martial ia not a Judse f>

h_whosa objectiviLy and ind»pandanua av prote»tod by

f;enura and undiminishahlo aalary and nurcured by the

. r
A

,{1udlcia1 Lrndltlon, but ia a mllLLqry 1aw officcr. buhw

ideLantially differont ruluJ of 0] dence and prucudur

qunly in military trinla. ApdrF fram
tha auggeapion oﬂ the poasmbility orhinfluence on thc

;those differeqces.

o

;gctions of che cnucg-martlal by che nfficav who convenca TLEi

L

'1:,,aelectg ita. membera and tha counael nn bnth aidaa.

;and who uaually haa dirvact cumnand auLhority over 1:5




\

: "A court-marLial is not yct an LndeendQnL 1n Lruefﬁ

‘monL ol JuaLlcc buL remaing Lo a. sigaif lcant dug"ec a.

apacializud parc of tha ov;rali mechanlum by whxch R .{f”,ff:'

‘military dlscipline . is prepurvcd
= "H'5?  f"whi1e the Court of Military APPenls takes CQgﬁiF | :. o

&anCeTQf'Some.constitutional rights of the qccuued who are .

| courtwmaruialed COUfgS'martiql as an lnatitution are
ainsulﬂrly inept in dealiug wicth the nice subtleties of___:*i”xff“
| cnnstitu:iopal law. ¢ o w:f ,;7. - v__‘,flg;_q:fﬁ:?*l
| "A civilian Lrial in otber words. is held in an ]
atmospheve canducive ta the proLectLon of individual S
vighte, while a military trial ia)marked by the age-q;d e
manifest deStiny of rhtribuciva Justice.f
"As racently stacad. 'None of the travoatiea 0£

_Justicﬂ perpeLrath undey the USMJ ia real]y very

surpriains. fon:military<law.haahalways becn andicontiﬂﬁf?;;@ff

i

_nuca ta ha prlmnrilf an inerumanL a£ diucipllnc, Aot .;E_f"”

Juucice. : Glassar, JusLico and Captain Levy. 12 Columbia
~ Torun 48, 49 (1969)

t‘

f"The mere fact that putLLionev wae. at nhe tlma of

b hia offensa and of his court«martial on active du;y 1n' jf

."fg}'f'uliche Atmed Forces does. not autonatically diapose of thia ;ff?

f;‘-aaaa undar ouy prior dOCiSIQHS,., :p _

 ’,"The faet that courts-martinl have no juv;sdictzow-

l..

}avep nonaoldlcrs. whataver their offanae, doaa not

K

necnqsarily imply tha: they hava unlimi:ad JurisdicLiou

' qver aoldiers, regnrdlos of the nature of mhe offqnaaa._7f

‘charges, Nor do tha cases . af thia,Courc auggest any

B

B

 buch interpretacion. e Suatua' 15 nacessary ~or juris-’”lh
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Theae exptaasions manLLgst Lhe enlightoned view of courca«ma.t al i
. » gt bas: a poor subacituca for and at woREt @ mockery of juat»cu, " and
1n h;g caae, not even an inSLrumcnc of disciplinc. but of retribution, nnd

excqlpacian ot the Army {tuelf,

-""God send me never uO«liVﬁ under Lhe

Law of Gonvenien;y‘or Discration. ':__
* - 8hall the Souldier and Justico sl

x;qn ong Bench. the Trumpec will not

: let the Gryer apeak in Westminster R
- i'ﬁ;kLord Coke

" Mat . f Pra-Trial Publici£  énl Cormand Inf;gence

Ta subject the. Plainclfi. to 8 trial.by R Gemeral Courcwﬁa“ci&l would

'.'A ',;,

| contravene the prpviaions of tha uifth Amendmenn to the Conqticu;inn, p:cvidiﬂ

tﬁat no ciniaan shall i-T depcived al. 1ife, libarty or properLy without dua

arncesa of lawj o1, inaamuch ns that fundamencal fairness and impartigiity
and tha preaumptian of innacenca requlred by :he due’ procaqq clause °f,
b neceaaity has been denled him. The My Lai incidant has rece;ved wassive.
publicity by the nacional press, the communicnnion media, and pala:ical

1eaders au all levels af national 11fe.

V7

"ﬂﬁﬁff;_" j On Daaembsr 16 1969. shortly after the firut disclouu:a qf thc

el T TR qumw e mig-m;urv« 11 NGRS R i (L




'i‘ﬂf f:‘ Duving the aavon months siﬁcu thc Président s‘étutcﬁént Lh§ to“ ﬂ
“f“oc publicicy cuncerning the tncidLuL at.My Lai has uot l;s ;ucd.‘ |
Newapapeva have madg the My Lai<incident an inccrnntional caus

) ¢elebra.‘ Television has;saturated.the viewa:.with body counts, Ho;obraph
of carpses, und daily interviews with offlceholders. govarnment orxicians,
L'uand milicary nfficera. flfu.- _ E |
) Newavmagaainea have distributed throughout the n&tion pictu*aslpf
) ~ some of the accusada, cqmplete wich background bilag raphies which purport to?
show abnormal tandanciaa uoward violence.._ -j S U
_ Phonograph recorda gro sold throughout che nation, ahranxcllna the
"Naaﬁacrc", and Jackeued in. photographs ot hhe‘bodies of women and childven
~ The cumulative effect af auch mqssive media coverage, in scaqul

by the average citizen. has atriaped the Plaintiff of hia pvalunpt101 of'*
1nnacance. Al this. evil enough in itqelf, when conioined witn tha Presi-

den; a condemnation, is. a pre-judgmenc aa to hia guilL and’ qn unm sLaAnhL

e

_fThg Stagg gf zeﬁas, 381 U, S. 532, 85 8 Ct. 1628 (1965); and heggard v.
: “’ﬂﬁ&gﬁi& 334 u.8. 333, 86 §.Gg, 1307 (1966), ia mild 1n compaviaan. :
| State of I‘]orlda, 309 U..s.. 227, 60 S cr., 472

e In mbera v, The

"prcjudico, nsulon, axcLLuman, and tyv1nnlual powcv

The UnlLO




=;un“
"With hts life at stake. iu ia noc requirins cpo
a much that Petitioner be triad in an atmasphere une f~ S
| discurbed by 8a hugh a wave of publxc passi@n .,,ﬂ
The "public paasion" generated by the Puesident and the nilitary g
'i astabliahment and parpetuatﬂd and relnforced by tha ummnunications media has -

acaordingly robbed Plaintiff of hi& presumption of Lnnocence. ._J‘ﬂ}*

In m&fa&‘i‘iﬁ_"&. 349 U.S. 133, 136, 75 s.et, 623 625 cwss), Mr,_._.
Justide Black w:ote'“Our system of 1aw haa alwaya endeavored to prevenc even
thc pvobability ot unfai:nasa." How grente: then rhe need !or relie! in gh(g
oaae. when circumstancea have combined to. create the cartitude Q£ unfa#wneas
It may be trqa that the proceduras required by the Uniform 6040 bf
Militavy Jufll.l,cu Will be Eollowad. T.‘-ul- Al I.hc Suprumu LuurL nLv e rvcvd jn
E-m Gopsads o
| "I the words of. Juatice Holmea. even though 'evcry
.;W_ ﬂorm (be) preaerved. :ha forma may amount to no 'more
" then an empEy ahall‘ when conaidc:eq in :h. qgntﬁxt or }jf
g ” .lottins tn which ‘they wara ac:uqlly upplied' .-.Frank v'
.':; Mangum. 237 u. s. 309 346, 33 S. cc 582 594 (diasentina

"1 0plnion)."

W 'a o v’c v’w ‘  '




13&, aa to bc broughc wichin the Bcopc of LxecuLivh rathgr Lhan 1&”;01&'
tive Punishmant.“Thia ia unconstituglonal. 7  - -:_ l ?Ei“'

| "The Cougrasa is not pcrmitted to. abdicaLe or te :
E;gnafer_:a otheralthe casencialmlegislatlve:func;;ans

with wﬁichlit is thus vestad," SChebhtcr-POultTYIC6rp

Yool fur 295 V.8, 493, 53 5.Ce. 837,
‘ The leading case of Field v. Glark 143 u. 5 649 12 S Ct.

'ﬂ‘a’taﬂll L LA

il
J-

| "Thau Gongress cannat delegate legialaciVe powe:
: . ta tha preaidant {8 g principle univeraally recogniued
a8 vLLal :o chc 1nLuariuy and mainLenance of the athum }»?

ol ;nvurnmunL uudalnvd hy Lho LouLLLuLLnn."_

In Star-Kiak I‘ood.v,l Inc.uv U, 9., 275 F.2d 472, Lhe CourL ﬂurthe

enunclated this principlu' - )
‘fi"%,_l_.‘ "A conaticu:ional delagation of powevs riqUircl
| tha: Consreaa enunciate a policy or. ohjac:tve o give f"f'“:m e
reasanq for aaaking the aid 14 the Preaiden:. In ad- ;

ff_J:QIdician the ace must apecify when the power & confarrqd

\i?},f ;fmqy ba utilized by ustabliah;ng g standard oy '1nLelli--‘
‘ 31b1e principle' which is sufficienn to maka 1t clear lf  fJf ?;;'

5 f_Whﬂn action is proper, And hecauaq CQngraas cannnﬁ

:;ﬁfﬁ:'abdica;e its lagialativo function ﬂnd confe: carce
35 'b1gn¢ha auchqrity on the Preaidenu, 1t mua: ¢lre )

'  1cuma¢r1be ‘that power in same manner.P Thia means that

“;'congresa must tell the Prasident whac hﬁ can da. by

fpreqcvibing a. standazd which confinas his dtacretion




In ard;r fou Gnn rusa LO Lullﬁill iLs cssential lebislalea.

jifunctiana. ha Iaws ic enagLa mus kL bc c0m11aLe. In urdcr for-a. crimﬁn,13
.Tscacute ko be comple;a. Lc is 1Lcussary ﬁorrchc sgatu;e to d»+inh g“cnr, 
Yy the acts which constiture the erima, as wgll as the punxshmunu :
:'ﬂ:fove A criminal statute winich does. not full:ill both legzslatngfqﬁﬁt”'

“ﬂunccions ia not complete.. 10 U.5,C., Scc. 856 is, thercfore, an

c0mplete cnﬂatment, 1n that -hﬂ cr+Llca11y anor:anr maLtcu nf nuniuu-if

'ment is lcfn ca the undirectod diacrccion of a courtwmartial, llritcd ety

‘qnly by tha undirected discretion of the President.
"Tha- 1egislatuve has excluslve power teo determine o

the penological syskem, and It alons can pvescriba the

@unishmeggs'tcAbe'meteg out Zar erima," Commonwealth”ét

rol Green v, Court of Oyer and Términﬁr, ete,, 108 Aézq};‘
876 {1954), (emphaais ugpplicd).Kf”¥; ;<. |

"Subjept to conacitutional limir.at:ions. :he legis
latuvc alone haa power ta duclare what: ac:a cansticute

A crime; to g;escribe punishmant'therafor, amd.to sec”~‘ff”

.‘forth the. form of the Lndictment ox - comnlaint PY. which

'angaccuucd may hu braught o Lrlql. Sla!c v. Jnrjuriaﬁ
e ’ uu Al 4t (1), Comphinin m.,.,.n.--u e
ThL 1cglaluLurL may nat in any devrug abdiLqLe iLs
_néower: it may not mahg tha effecLivenasa of a speciiic
.:“Facc dcpendant upon cha will of another. and cercainly
_‘5_ M not delegate ko another e E_o_;ggg o gnact a ' |
:1QszQ in form or _£§gg£, Any ac:empt to abdicate '{;‘T
;iflegialacivakpower in any particular fiald, although B

ﬁﬁ?vglid in form,: is unconaLlLuLional and void.” 16 Am.

g Jur. 2d ConstituLional Taw, Sec. 240 p.é92. (emphahis

T i TR




| "Boginuing w1Lh Field v, Clark, 143 u. 5.'641;"2f :
;‘s Cl:. 495 36 L, Ed. 294 ...hT.’mNu LQ tlm prcsent, the
logal dog:n.;a wthh conu ol dclugqtzm of ninisterial '
ducies have bc.cm c.volw,- | COHL,]:L'Sb mu.st: cat:ablish |
}..dofinite atandauda (o bu followud and leLcies to be
- eﬂiectuatad, ;nd‘in pr;mknal btduuteﬁatHEY must affix'
the peualty for vialation thereof,' (86) '
| "If che statute is aqulCichly claar ve and ifﬁ
Tthe penalty is fixad by tha statuce, = .then viola-Y&V

?tion of rulea and regulatlons 15 made a crime nat by f""

- _che ﬂdminiatratar but by Con*re&s;ﬁ (87)

e Tha Preaidenn ia nat law maker, buL exacutive.,  ,f3f

nIn Lhe Erumework af aur con“thuLlon' Lhe  :fl
_;”Ptesidentla powcr ko sec Lhat the lawa are falth-"a :th
o fullv eueauted rafutea :he 1dea thac ha {8 to bc a

.if flawmaker. 'The Constitution leita-his functions in

'tha 1awmaking proceaa Lo the reCOﬂﬂhndinb af laws he

"w  ?  ='thinks wiaga and the vetoin~ of lawa he thinks bad.

o sen, | o
f??‘"The Conatitution does aot neg 1aet thia lawmakins?

;,power of Congvess ta preaiduncial o militavy suPeFViw: | )
fﬁiﬂﬂ on contbol.“ (588). Yoangstown Shecg & ube g . J}Lf :T_
'amﬂﬂ%a%3uazw %anluLTWa” o

P

(,ruol. qnd Umu wit Pmu Elllm('n.[..

,;Tﬁq Circumatancaa of PlaintiLf' pending trial conat+Cut»,1n their

»

'_cncivety. cruel an4 unusual punishmync._ The complninm contenda thut th;




conaciouaneaa of Lhis anciunn prohucuion. ihe Chicf JUuLiCQ’ acanouL d;in
B that "this Courc haa had lxttlc ucuauxon to VG nreclse couten; Lo thag o

Eighth Amuudment” apcc;Licd thuL its extenl ia oy a0 ngans PLuLlL, JQQ“  
"must draw its medning rrom the evolvzn" standards of dgcency thet ﬂ<p& th

prosresa of a naturing saciety" The pﬁosacution of Plsinniff’ wxax;d 1r

kg

contaxt with the; national policy resulting 1n the Lndiacriminatu deLgu tion
_ of 11vea in Vietnam. 18 certainly inconsis:eWu with evolvina ﬁtarcardﬁ 05 _
decancy. To aentence ;hia Plainti:;, and ausolve all of. the hign :anxin

W

Officara involved, would 1ndeed ”shack tha moral sense of all reasondJIQ

mon &9 to what 4z vight and PVOPer. Stata ¥= Nange, 438 P Zd 542., i

_ Na Central Intelligencc Agency agentg of Operation Phocnix drpi:o
ba proaacuted. Na. dlachargad formap u;macr of Plaintiffls uniL Lan bc
pvoaocutud. No field-grada offioera (qujor e above) have bc e Otdo"cd

proaﬂcuted. TD the contrary. the United States Arny has w1thdraWH char eg?;

[r

i

agains: many hiah ranking officera.iand has. moved expaditiously on*; a;a;rdt
Plnintiff. and poasibly three other enlisted men, _$ﬁ;:_ Lo I

'-} - Would P““iﬁhment under Such c~rcumstances run afoul of thu Eizhth
Amendment? The Supr;ma Court. haa ROLud Jurlsdictlon of Lhc iauuc of gqp;gnl
punishmont undov this AmcndmonL. A pr0pur gvalutlon qL LQHLCHL of Lha:~;ﬂ;;f

3"3*‘“‘ "‘“‘C“dmf’“ﬁ “mt Surcly promiue ?1aimzu.iff"ﬂ punishmant in chis case)

- The NaLure of the Confllct in Vietnam a

CGn ;he President waga a mn:or way. withoun a declaration of wag by;

the mcanins of thc Leglalncive pow;r Lo‘” ake Rulea far the GOVGLWGul ‘5F&

N

Reg“1“=1°“ °f h“ lend: and naval Forcas" é& brantcd in Articlq 1,'5‘ 10n 3

'clauagﬁ14~o£ the COna:itution° T4 ha suagect thepeb;, vq bg tra d lw bc

. ‘ hr L ' : o 1 I
p.‘;_ar.;\un-uew-.-.r B L . DT T R T e e [P IEER "ktlu._.,.:.-|"-1!,y..‘E,”..ﬂmﬂmg;ﬂpwg.m _,‘(;m_;wqr*




Rl violntion af the Lawa of War, wiich is &Lnar:.af e Taw wal .“Lhuaa.

‘,‘Ic ia proﬂcribed by Chachr I, Artlglus 3 and “3 of Ha Lq -Conveutlon ao. ;)

'i'IV (1907), 9. which tne U1itud btacca Ls‘siwnaLo:y. “ow La Eag 3 rlb- B

‘diction of a gencrnl courtwmarylal thuu dglincac»d ixon i ﬁenugtion.gu
CQngpegs of 1L& Sranc ca defino and puniah "o enees: agu*‘s.'t"c Luw pf

Nationa",'AVEiclﬂ 1, Section 8, clause 10°

Quite plainly, tneae arc issuq& cf major proporL;on.i They p:asent

ot

. noval questiong oﬁ basic and fundamenLgl lmpor»ance. At a t;mc af wd gcnin5

R T
-

publia diviaion and dispuca. matLars of such ma"nitude nued to be reviawed W_

1n that calm and dalibaraciva forum which che Judicial procesa nlcua C51 |

e
v

:ptovida.
'Eumgiﬁing dbrtehéions
Plaintiff brings his Comlaint upon fiftean specifle Errup

Nemovmndum. in the nature’ of 4 trial brdaf hasqnou purpor;ed Lo LLu(.

ot theﬁa grounds exhaustivaly. It is anticipated thac g majow GQBC»?W o~ t
. CouuL at the initial hearing may be the queation of jurisdiction. te whicn T
the mﬂjor effort here 1s directed,. nlSQ, 1t ia hoped that more amu*q'“

X

| mighc ba pwovided for the fuller eﬂploration o£ authorities.{jw

AT T %

———

covcru TON

The court ia vaeated wiLh full jurisdiccion o£ the causa,

ﬁfample powpr to assurc that the GonsLxLuLlnnal righta of Plainciff av

-f_}pro;acted. It is anCLcipated LhaL the cv;dancc ta be offered by PlainLaff

LHARmS T WELTEr
Caunsel for PlainLiLI

:'._fmanEs L. mm‘\mn S, GRORGE BLuKLEY AN W WYGHE FO QULER,
1 213Q: Pivat Nauional?nank Towcr o2 West Plagley Stract -'_2400_v1rsy_}atiqna.
:qem,,,ia o Manly u.m:ida ce Aclanta, Geovgla




