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P THE COMPLAINT SHOULD BE n:snxssnn j
... " PURSUANT TO RULE 12(h)(3), F. R, I
" " CIV. P. IN THAT THE COURT LACKS '

g JURISDICTION OVER THE SUBJECT MATTER

A

The distrlct court entertains a limlted jurisdiction,
”fand in every caae the jurisdlctlonal facts muat be alleged

'sqﬁfirmatlvely. ‘Engel v. Trlbune Company. 189 P 2d 175‘

lf.(7th Cir. 1951). In attemptlng tO‘GHJOln hlS court-martial,

‘or in the alternative, transfer the charges to thls distrlcth

_E_éourt for trial, the plalntlff omits a."ahort and plazn"ﬁl

‘;statement of jurisdictional grcunds.‘ See Rule B(a)(l), Fo R.

fClv. P. In Paragraph one of the complaint there is an invoca-?

'216 F 2d 735 (Bth Clr. 1954), There is,no reference to the ”




There ie utterly no equitable juriediction within

P
‘|.

'::‘;' a district oourt to enjozn a court-martial. Prom the
adoption of the Conetitution, military law has exieted

'f“eeparate and apart from the law which governe in our

federal judioial eetabllehment." Burns v. W1leon, 346

U S, 137, lMO (1952). The CIVLl judlCial euthoraty was Jfli

eetabliehed_pursuant.to Article III of the Conetitution;;

in the Supreme Court and in such inferior courts as the

Congress might.establieh. See Lockeérty v. Phillips, '

| 319 U.S. 182, 187 (1953). At the same time the Congﬁess;fjﬁ.
: wae'authorized‘"To make Rules for the Government and J
h'Regulatione of the land and navalpPorcee." Article I,
g8, Cl. 14, €ongress. hae formulated a eyetem.oflcourt;‘ef o

martial procedure uniformly applicable to all branohee-{*ﬁi5

| .of the armed forces .including, final appellate review by ff-
the United States Court of Military Appeals, an independent {{fﬁk_ih

" tribunal composed of three civilians app01nted by the S
'iTPre91dent. Uniform Code of Military Justice, 6Y Stat. 107,

Lo 1/
i1 et seqs  The Congress has. never given the Supreme Court ;;

r

7_P}u appellate jurledlctlon to Supeerse the adminletratlon of

mllltary courts. Noyd v. Bond, 395 U,S, 683, 694 (1969)..

~ The appellate determinations of the Court of Mllitary Appeals‘p

~ﬁ[ﬁ ; are-"flhal and conclusive." Article 76, U. C.M.Jey 70A Stat.

L& 64, 10 U.S.C. 876. . - p,ﬁ;:‘- | | _M';p' | 'wﬁ’““ﬁ

Constitutionally, the Uniform Code of Military Juetice

|
adminietered by Article T Milltary Courte worke 1ndependentlJH

of the Article III judicial power and the Artlcle III clVil

LT p— -

-ﬂoourte._ In those few 1nstancee where military courts have
41/ Enacted as Title 10 and Title 32, United States Code, -~ = °

T ag poeltive, codlfled law in. 1956. 70A Stat.. 10 f?;f”agﬂ;
U S Ce l, et seq. ey o AVLCERES




IJCourt;’e.g.: O*Callahan v. Parker, 395 U.S. 258 (1969)

ﬂ?ﬁ:*tg(non service connected offense)"Reld v. Covert,.ssu U-

1 (1951) (dependent of serviceman), ‘Toth' v. Quarles, )

3350 U.S. ll (1955) (dxscharged serviceman); the. mllitaryil

ftcourts were not enJOLned.h The constxtutional and legis“
o 1ativelseparatlon of mllltary and 01v11 jurladiction'ba

fﬁjﬁhh;“;f;malned 1nv1olate. 4 The . Supreme Court rev1ewed theit
?t'.d301sions of the mxlltary courts only in conalderlné
oo petitione-for habeas corpue. By epec1f1c leglslatlon,g
ﬁ%t‘h ‘h”_(28 U.S. C. 2241), Congress charged the district courts
" with the exercise of this power. Burns Ve Wilson,aausf
U.s. 137, 139 (1953). The plalntiff must exhaust hie
remedies under the Uniform Code of Mllxtary Justlce be-
_Lfore seeklng‘legal or equxtable relief from the dlstrictf
" court. Gusik v. Schllder, 340 U S. 128 (1950); ngg_y.
Bond, 395 U.S. 683 (1969). f! The plalntiff "WOuld have'

'“L@;;{ff _civilian courts intervene preClPltﬂtely into milltary

1life w;thout the guidance of the court to which Congrese‘

ﬁfi‘hae confided primary respon51b111ty for the supervlaion

*fof milltary justice in this. country and abroad., Noyd supra

j‘u"at 695. In an almoet identic1al caee recently ruled upon,

.‘the plaintlff sought to. enjoin hie courtwmartlel on: chargee

v

of murderlng a Vietnamese c1v111an. The court dismlsaed the

Jﬂoomplalnt for lack of jurlsdlction on the ground that the

2/ For a recent case in which the Court of Appeals refuse
~to. stay an 1mpend1ng court-martial even to preserve
ijurledlctlon while considering the merits of the com=:

7“-"p1alnt, see Levy v. Copcopan, 389 F.2d 929-.(D.C., Cir.
1367), cert. den. 389 U.S, 690 (1967).  The court held ®

. that it lacked equity 3ur15d1ot10n.=

3/ In addltlon, and-as compelling ‘are Burns V. ‘Wilsonj

" 346.-U,S. 137 (1953); Levy v. Corcoran, 389 F.2d 929
(D.C, Cir. 1967), cer an.,. 8905, 960 (1967); No!d

V‘v.,Mgﬂgm;;g.\QTB F-2d 538 (10 Clr. 1967), cert.nden.,;
6

%hndk{a (mw




B ',:-

| ’.ET}.“t plaintiff had an adequate remedy within the mllitery
B - courts which he had failed to exhaust, ggggg Ve ggagg.
“clvi Ne. 1700-70 (D.D.C. decided o July .1970). .(c°py:~"
of the transcrlpt avallable tmthe Court if desired,)
-The.plaintlff'does.not avozd.h;e deflclent grounds forIcfi
junisdiction by an extensiﬁe.enumeration of facteel- e
considerations. Even the plaintiff's fifteen ébouncsill
‘allegedly rising to the helght of constitutional viola-:
tlone are subject to determination in the court-martial

process, See Noyd v. Bond, supr-a_l In Re Kalley, 401 F 2d*

[

211 (5th Cir, 1968), The. £ifteen grounds advanced in the |
complaint are. drawn mostly from the Fifth and Slxth Amendgé
ments and Article III of the Constitution, However. theeei
.amendments do not extend the,rlght to trlal by jury to i

"soldlers charged w;th mllltary crlmes. Ex parte Quirin,

. 317 U.S. 1, u0 (19u2). All,psreons in the regular lend
~ _ or naval foroes of the Unlted States are subject to court-
‘*“?.martlal rather than xndlotment by grand jury and jury trlel

: I.-:—'.,;_‘::.‘,‘. u/
-1 for military crimes. = whelchel Ve McDonald 340 U S,~¢

‘ 1.5_:.:I: 122’ 127 (1950)’ 0'Callahan v. Par\ker" 39§ U S.’ 258. nO‘te

;!'18, p. 272 (1969); Stanford v. United States, ulB F.24 1048

;'Article III and apart from it, gcngress is authorlzed tc

'jq[1provide for the trial of mxlltary offenses. znes Ve Hoover,

:the obeervatlon that the speolflc procedural protections

,H/ The plalntlff's quotatlon from the Fifth Amendment,.;.‘

upon which the first ground of the . complslnt is based,
“is obvzously lnappllcable. The passage relied upon, ::
sv,., ,in actual service in time of war or public dangey,

‘e109. llu (1895), O'Callahan v. Parker, supra

-

(5th cir. 1969) It is long settled that without benefit of 7

% 61 U.S. 65, 79 (1858), Moet recently in 0'Callahan v._,}N*

;Parker. Justice Douglas. premlsed the court 8 holding upon;r

refers only to the militia. Johnson v. Sayre, 158 U S.g




-affﬁ;g~‘ deemee gssential in Article III triale are”not mandatorj
", " to:the military ayatem,of courte. 395 v, s. 258, at 261-62

o (1969), ¥ | _l' 'f | ’ o
'inally. the plaintiff aeeka to have . thia Court g

determine the legality or—conatitutionality of the Vietnam

war. PreVioua challengea.to.the conetitutionality of the;;
Preaident'a actiona in Vietnam have been dismissed as s

~involving a political question not presenting a juaticiable

controverey, for lack of standing, or as unconsented SUitef?,
Luftig v. McNamara, 373 F 2d 66h 665-6 (D.C, Cir. 1957),-*
‘cert, den. 387 U S. 9u5. (1967),_Mitchell v, United Statee,,

369 F.2d 323 (2nd Cir. 1966), cert. den, 386 U.S. 972" (1957);;
Velvel v. Johnson, 287 F. Supp. 8“6, 849~60, 853 (D. Kan.1963)

aff'd.uls F 2d 236 (lOth Cir. 1969). cert. den. 396 U S.
1042, . The rule haa been that it is not the function of;
the judicial branch to. entertain litigation challenging the
legality or wisdom of the exeeutive branch in aending troopa

" abroad in foreign military operations.' Cooper Ve United

States, 403 P 2d 7l 74 (lOth Cir. 1968), United States v.

B Hogans, 369 F 2d 359 (2nd Cirm_1966); Johnson v. Eieentrager

339‘U.S. 763 (1950). However, on July 1, 1970, Judge Doaling
'??of the United States District Court for the Eastern District

1“of New York in the case of Orlando v. Laird, Civil Action i

 Nos 70 q7u5, concluded “that no. gefect exista in the con-‘
‘Tatitutﬁonality of the. commitment of the nation to the cembat

_activitiee in Vietnam." (Slip Opinion attached, pp. 18-19).
1The plaintiff's allegationa on|the illegality of the war are

~5/°In this case, the court held that when (1) there was not
: T the remotest connection between- the serviceman's duties
- and the charges, (2) the situs of the alleged offense .
~ ' was not an armed camp under. military control, (3) the:
“alleged offense was a peacetime offense, and (4) the-
civil courts were open, the alleged offense was not . '
' service connected; the accused was entitled to. indict-w
.. ‘ment and trial by jury. 395 U.S. at 273, 274, None of
“ the conditions considered: by the court advantage ‘the
" plaintiff in this case, and. we. note:
the alleged offense occurred in
v, United States, 423 F,2d 1371
:0*Callahan inapplicable to. foen
;y_nations). o

¥




'}‘f ) ..untimaly as _are . the remainingsconstitutional issues,:al_

of which can be: raised.in the court martial._ Noyd v, Bond,

But even considering,the issue on the merits. it

_-sugra.
it not justicieble or, following Oplando’ it is wlthout'”

marit..--ﬁ-g«‘ N | .
ws urge the: three-audge court to dismiss the oomplain
'fsrflaok'of"juriediction_pursuant to‘Rule 12(h)(3), FoRq Civ.
Hoffnan Va Stevens, 177 F. Supp. 898, 904 (M D. Pa..1959).
L — 8/ o _ ‘
In the alternative T we request that the three-Judge
district eourt be dissolved beoause there is (1) no formal
:allegation of a basis for equitable relief in that there is‘
.no jurisdictional allegation, (2) no basis for jurisdiction.
and (3) no substantial oonstitutional issue. Hargrave viz
McKinnez 413 F.2d 320 (5th Cir. 1969). It is. settled that
trial by court-martialiis Without constitutional infirmity,
. and that the plaintiff must exhaust his reView within the

:military system before petitioning the civil courts.' Burns v

_Wilson, supra, Noyd v. Bond. supra.-- It is not necesary to,:

convene a three~judge court to consider oonstitutional ques-

iﬁﬁfif; tions which have been resolved. Bailey v. Patterson, 369 U. S.

?331 (1962) Hargrave Ve McKinney,'aupra, (dissenting opinion)

1iMoreover, the plaintiff limits his attack on the Uniform Code:
_ il ,

'JV”of Military Justice to the particular facts of his oase.,iéée*ﬁ.yf“l

;:McGuire \ Sadler, 337 F. 2d 902 (5th Cir. 1964),. His prayer

for relief merely seeks to enjoin hlSJCOUPtnmartial he does‘”'“

S

not seek a deolaration that the Unlform Code is unconstitution-f“'V

al .Under these circumstances: there is no jurisdiction for a-

n"«

fthree-gudge court, Flemming v. Nestor, 363 v, s. soa (1960)

fKennedy V- Mendoza-Martinez, 372 u s.kiuu (1953). fsf-‘f'

‘s/ Under Jackson v. Choate uou‘rfzd'glo;'(Sth'cib;?iése);ﬁf
: the. court may initially determine that the casge does net.
_"present a. three-judge matter.-hd_ia, - S ‘

-3




: CONCLUSION - .

dismisaed for lack of jurisd;ction, or in the alternative

thaf‘theuthree-judge ccurt'bq dissolved,

T, .
JOHN W. STOKES, JR.

' o-w. o M UNITED STATES ATTORNEY -
. . ¢ 7 BEVERLY B/ BATES _
S . ASSISTAME u. S. ATTORNEY




