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UNITED STATES DISTRICT COURT 
NORT~RN DISTRICT OF GEORGIA 

~J\I\'s Off I· 

ATLANTA DIVISION . 

ESEQUIEL TORRES, SERGEA!' T , 
U. S. Aill-IY 

VERSUS CIVIL ACTION NO. 13,395 

ALBERT O. CONNOR, LT. G1NERAL, 
U. S, A~N, AS COMMANDI G 
GENERAL, THIRD UNITED S"A'IES 
ARMY 

ROBERT W. T' SOUVAS, 
SPECIAl.IST FOUR, U,S. ARMY 

VERSUS 

ALBERT O. CONNOR, LT. (EN1I':RAL, 
U. S. ARMY, AS COMMAND'NG 
GENERAL, THIRD UNITED ~ TATES 
ARMY 

CIVIL ACTION NO. 13,940 

Before: BELL, Circuit Judge, SMITH and HENDERSON, District 

HENDERSON, District Judge: 

Esequiel TorreB and Robert W. T'Souvas, members of the 

U. S. Army, filed separate actions in this court to enjoin the 

defendant from s'.lbjec ing them to trial by general court martial. 

Each has been charged with violations of the Uniform Code of 

Military Justice (U.C M.J.); specifically murder, in violation 

of Article 118, and, n the case of Torres, also assault with 

the intent to murder, in violation of Article 134. ·These crimes 

allegedly arose in connection with the My Lai incident of March, 

1968. Both plaintif:ls e1aim that to subject them to court 

martial would violatE fundamental constitutional rights and caURe 

them irreparable dawJge for which no adequate remedy exists at 

'------~-,------,--------~.----------



Federal questio jurisdiction exists under 28 U.S.C. 

§lJ3l since the amount in controversy is alleged in excess of 

$10,000 and the actions a iHe under the Constitution and laws 

of the United States. 

Torres, on June 21~, 1970, requested thilt a three-judge 

court be convened pursuant to 28 U.S.C. §2282, a'nd that defendant 

be temporarily restraine fl~om trying him, pending that hearing. , 

A temporary restraining order issued, and on July 2, 1970, a 

preliminary injunction w s entered prohibiting defendant from 

placing Torres on trial til further Qrder. 

T'Souvas filed a virtually identical complaint against 

defendant on July 13, 19 0. In view of the similarities, these 

cases wera consolidated or purposes of argument before a three-

judge district court on u1y 15, 1970. At the hearing, following 

argument, the pre1iminar injunction in the Torres case was dis-, 

solved; however, the Arm , ,acting upon the court's request, 

agreed to stay all proce against plaintiffs for at least 

21 days to allow submiss on by plaintiffs of briefs and proffers 

of evidence, and decisio by this court. 

Torres alleges fifteen grounds in support of his appli-

cation for injunctive re ief. T'Souvas repeats these and asserts 

two additional grounds. Essentially, plaintiffs claim a court 

~3rtial would violate ri hts guaranteed them by the Fifth, Sixth 

and Eighth Amendments of the Constitution, and also would be ill 

violation of Article III Sections 1 and 2. Plaintiffs' consti­i' 

tutional attack is based upon alleged deficiencies common to all 

nrllitary tribunals, the llegality of the Viet Nam War, anJ the 

lP3cullxI"r facts and circ stances surrounding the My Lai it;lcident. 
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Plnintiffs attack the fa'lur<~ of the U.C.M.J. to prov~de for 

military tribunals compr sed of disinterested and impartial triers 

of fact; to provide for nanimous findings by the triers of fact 

to obtain a conviction; 0 provide the form, manner or means of 

punishment; to provide f r the right of an accuBed to confront 

'l'11tnesses; to provide fo speedy trials; and to provide t'rial by 

jury. Because of these r(~d attacks against the U.C.M.J., 

granting relief on these grounds would necessitate an injunction 

against the execution 0 an Act of Congress, the U.C.M.J., for 

repugnance to the Const tution of the United States. Accordingly, 

a three-judge court was empaneled to determine whether these 

cases were properly for a three-judge rather than a single-judge 

court, pursuant to 28 U S.C. §§2282, 2284. 
'. 

At the July 1 , 1970, hearing before this court, it 

was noted that these ca es raised three-judge questions, and 

jurisdiction was assume under Section 2282. , Next, considering , 

the merits of the claims, the court rejected plaintiffs' attacks 

against the U.C.M.J. T e Supreme Court has recognized that trial 

by a military tribunal deprives one of trial by jury and other 

constitutional rights, Reid v. Covert, 354 U.S. 1 (1957); however, 

the Court bas not rule the U.C.M.J. unconstitutional. Rather, 
• 

the Court has acted, i r'ecent landmark decisions such as 

O'Callahan v. Parker, 95 U.S. 258 (1969); Rei.d v. CQve,ct, supra, 

and Toth v. Quarles, 3 0 U,S. 11, (1957), to restrict military 

jurisdiction to the na rowest limits consistent in the pO't~er 

granted Congress in Ar • I, Sec. 8, Cl. 1,4, "To make Rules for 

the Government lation of the land and naval forces". Thi.s 

court will not tr.C.M.J. unconstitutional for deficiencies 
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which the Supr('rn<' Court h s long acknowledged in those, cases which 

are properly subject to m'litary jurisdiction. There can be no 

doubt that plaintiffs are subject to military jurisdiction, tlS 

both are members of the a ed forces and, clearly, the alleged 

crimes are service-c.onnec 0' Callat.an v. Parker, supra. 

We also rejecte the contention that the question of 

the legallty of the Viet lam War provides a basis for interven-

tion by this court into e court martial jurisdiction of the 

Army under the cirplffista See on the question of 

the legality of the war: Orlando v. Laird, Civil No. 70C745 

(E.D. N.Y. 1970) (the la k of a formal declaration of war by 

Congress is without lega effect); and see also Simmons v. United 

States, 406 F.2d 456,46 (5th Cir. 1969); and Luftig v. McNa~J.1 
"1 

373 F.ld 664, 665 (D.C. ir. 1967). ! 

What remained f plaintiffs' contentions after the 

July 15th hearing were hose grounds alleging that it would be 
, 

fundamentally unfair, i vIew of the peculiar facts and circum-

stances. surrounding the My Lai incident, to require plaintiffs to 

be tried by court marti 1. . Such problems as command influence, 

pre-trial publicity, de ial of effective right of counsel, in-

ability to ?btain relie \;Iithin the military system, and selectiv£; 

prosecution were raised during argument to illustrate the funda-

mental unfairness of re uiring plaintiffs to be subje~ted to 

military trial. ing the hearing plaintiffs were afforded 

ten days within which 0 proffer evidence establishing the funda-

mental unfairness whic they were pI'epared, to establish by com-

petent evidence. Plai tiffs' proffers were submitted, in camera, 

on July 27; and, on Ju.y 29, by order of this court, the proffers 

, 

I 
. I 

I 
I 
l 

Ii ~'m1C~l I'l!!lde public and rt: of the record. Defendant's response to 

I 
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the proffers was submittel on July 31. 

The defendant f led a motion to dismisH on July 28, 

1970, making four content'ons. First, it is claimed that a 

district court has no jur'scliction to enjoin a court martial. 

Secondly, defendant urges that plaintiffs' allegations fail to 

state a basis for the exe else of jurisdiction bJ a three-judge 

district court. Thirdly, defendant asserts that plaintiffs' fa1l-

ure to exhaust available ilitary remedies means they have not 

stated a claim for relie. Lastly, defendant argues that plain-

tiffs' allegations are f cially without merit. Because of the 

conclusion we have reach d, it is unnecessary to consider all 

four of the points raise in defendant's motion. 

Upon considera ion of the full record in these cases l 
including the memoranda iled, the hearing of July 15, the de-

fendant's motion to dism ss and the proffers of evidence, we, 

hold that plaintiffs hav failed ~o demonstrate such fundamental 
! 

unfairness as would warr nt this court enjoining the court martial. i 
I 

This holding should in n w'ay be read as casting light on the I 
! 

merits of plaintiffs' du process contentions. We have not re-

jected the claims on co and influence, pre-trial publicity, and 

the other matters ed; we have merely rejHcted plaintiffs' 

argument that it fundamentally unfair to require these 

matters be first raised 'n the military courts. Our ruling 

relates to the timing, r ther than the merits, of this suit. 

In reaching this conclusion, we rely primarily on the be-

I Hef that plaintiffs ha e an adequate remedy, at law. Congress has 
I 

I, esttlbliahed a system of court martial procedure unifonnly applicable 

I, 

" -5-ii 
'I 

\' J 



! 
,;1 

\1 

II 

to all branches of the a eel forces, includi.ng final ~ppellate 

revie,'l by the United Stat s Court of Military Appeals, an inde-

pendent tribunal composed of three civilians appointed by the 

President. Congress has ot given the Supreme Court appellate 

jurisdiction to supervis the administl:ation of the separate 

branch of military court, ))loyd v. Bond, 395 U.S. 683, 694 (1969), 

thus emphasizing the sep between the military courts and 

the federal courts. 

Here there are military proceedings pending against 

plaintiffs which they se k to enjoin in federal court. This is 

directly analogous to th situation where an individual against 

whom state criminal proc edings have been commenced seeks the aid 

of the federal courts to enjoin further state prosecution. Only 

1rlithin the narrow limits pl:escribed by Dombrowski v. Pfister, 

380 U.S. 479 (1965), whe e First Amendment rights are involved, ' 

will the federal courts enjoin a,state prosecution. The reluc-

tance of federal courts to interfere with the operations of a 

co-ordi.nate judicial sy tem was aptly stated in City of Greenwood 

v. Peacock, 384 U.S, 80 

••• the vindi 
rights is lef 
the rare situ 

> • 
predl.cted ••• 
be denied by 
fendant to tr 

at 828 (1968): 

ation of the defendant's federal 
to the state courts except in 

tions where it can be clearly 
that those rights will inevitably 
he: very act of bringing the de­
al in the state court. 

He perceive no reason w y similar deference ought not be accorded 

the military courts est bUshed by Congress under Art. I, Sec. 8, 

Cl. 14 of the Constitution. 

As in In Re 401 F.2d 211 (5th Cir. 1968), a case 

1n which it was attemp enjoin a court martial, we are un-

'williniJ to presume tha the military courts will not fully and 

-6-

I) I 
I:!. :' 

., 



I' ., 
i 
I' 

fairly consider the claim of plaintiffs. We find the.re i.s i.n-
, 
" 'I sufficient reason to depa t from t.he well-established policy tM.t 

I' ii once a member of the armetJ fcrces comrn:Lts an offense and the 

I 

I 
military justice process s initiated, the federal courts will 

not interfere until that process has b(~en exhausted. Gusik v. 

Schilder, 340 U.S. 128 ( 950); Noyd v. Bond, supra; Burns v. 

Wilson, 346 U.S. 137 (19'2); Levy v. Corcoran, 389 F.2d 929 

(D.C. Cir. 1967); In Re ellY, supra; Green v. Laird, Civ. No. 

1700-70 (D D.C., decided July 9, 1970); and MacDonald v. Flanagan, 

Civil No. 915 (E.D. N.C. decided July 19, 1970). Plaintiffs' 

proffers of evidence fai to overcome the strong policy reasons 

for requiring exhaustion of military remedies in these cases. 

The traditional manner of seeking relief in the federal courts 

from c()nstitut~ionll:i.ly defective court martial acti.on is by habeas 

corpus. Should plaintiffs be convicted in the military courts, 

this course will be ava"lable to. them. 

Accordingly, cefendant's motion to dismiss is granted 

for failure to exhaust r ilitary remedies. 

IT IS SO ORDE tED. 

This _ ... 1-=0:"-_1 day of August, 1970. 

GRIFFIN B. BELL 
United States Circuit J~dge 

'RSON , 
States Distr 
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