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V. MOTION TO DISMISS 

GEfALD A. SMITH 
PRIVATE, U, S, ARMY 

Comes now the accused th ougb counsel and moves the Court-M, oia1 to 
i !: 

dismiss all charges and specifica ions alleged against him for the f":llowing 

reCi sons: 

I 

The accused cannot be ac orded a fair and impartialf1'trial in any United 

States Military Court for the rea ons hereafter set out, 

II 

To subject the accused t trial by General Court-}·.rtial loXluld contravene 

the provisions of the due process clause of the Fifth Amendm, V' to the United 

States Constitution, upon the fo1 owing considerations: 

The background and seque,ce of events leadi.ng up to 

'\ 
\ 

the !I:JPll,c disclos).lre 

of the circumstances of the My La' incident; the widespread pUI,lic notoriety' .. lJ::..enj- .. 
j ,.-" \ 

ant theretu; the incessant p'lblicity generated there,by -- much it'\the nature of I 

shc'ck and outrage, as evidenced b 

articles and radio and television 

in the U. S, Army in first keepi 

then making public statements 

accused and other individuals 

transferring of the accused 

incident to Fort McPherson, Georgi 

against whom charges were preferre 

the large volume of widely·.circ"'tlated books and 
\" 

roadcasts; the conduct of high- ;.nking office,ril , 

secret reports concerning th'lj~y La1 inCident, 

rning the inci.dent which weF ",d'\Terse to the 

edly involved in the My Lai incident; the ,. 

er individuals allegedly involved in the My Lai 
'I 

to facilitate the prosecut·"~,,1 of the cases 

all combine to ; entire U. S. Army 

establishment in the posture of an accused, and to place it' n the defensive, from 

which po~ion it is inevitable tha the U, S. Army will attempt to extricate and 

exculpate itself from severe publi censure by seeking to place blame on one or 

more scapegoats. Under these circ stances, ·"1't·':t-r"i:mpossi:J:yl~·~·"tIre··ae'cused co • 

_tve a fai1!'''and'-imtntr1l:lal. !:rial. at, tha..,naAda-·&f·"tne.·U. S;··A!'III:ff,wh_I>y..~:l..a .. , ... 

~ell .. o£. du,} process 0'!:'''1aw, 

I , 



(' 
'DRUi' ",' _. __ ... 

·1 
Th~ It sta,t~ at ~f£81t;t:1\. b.e,co!Jle~.e,ve", mo,J:.e,.I!-J:.eiudLcJ;al becau~e. of 

" - J 

:Lnt eres t· that. cel:tain aer-Ln.l: Army offLcel:s, have in the outcome 

of the a.ccused and. other individuals cha.rg,ed with misconduct at 

ThE Conunanding General of all United Sta.tes Anned Forces in the 

SOc th Vietnam at the time of the incident was. Chief of Staff of 

th( time the in<:;ident was called to the attention of civilian offic 

tlH public, and s .. ti11 holds that position, Every participant in 

pr('ceedings up to and including. court members., the military judge 

cuLion, the Court of. Military Review" will be appointed by 

corlllland and control;, a.nd to. Lni.tiate and. ma.intain this proise(:ut:io.ni, 

through officers, aubordina,te to the Chie£ of S,taff, has 

in~errogate, invea.ti~ate and build a case for the pros,ec 

thi~t this .. vested interes,t of the Chie.f of Staff and other 

af,:ects the fa.irnes,s of any proceeding.s. invol'lling., the aC.ctl.se,a 

im,>osstble for the, accus.ed to receive a fair and impartial 

CO'lrt-Martial, anct to permit these proceedings. to. continue 

accused. of his righ t to due pro.ces,s, o.f: la~ ... 
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III 

To subject the accused t trie.l by General Court-Martial will contra-

vene the provisions of the Sixth """ndment to the Constitution providing that 

in all criminal prosecutions, the accused shall enjoy the right to a spee~y 

and public trial, by an impartial jury. This amendment is supplemented by 

Article 37 of the Uniform Code of Military Justice ~'''ich prohiDits the innu-

encing of a Court-Martial or the eviewing A.uthorities. In this case the 

directions and desires of those 0 cupying high offices in the government have 

be~ n released to the III blic throu h the press. The President of the United 

Sta tes is the Conunander in Chief f the Armed Forces" and his words, 8ugge,stions, 

ane proposed actions are influent al and coercive on all military offic.erE; includ-

ing those who have been ordered t( sit as members of' the General Cou·rt-Mal:tial 

selected to try the accused. On ~ December 1970, in a press conference gi.ven 

nationwide television and radio c( verage, the President stated in responsll to a 

qllestion concerning the My Lai inc ident: 

"Well, trying to answer all of these questions and sorting it out, 

I would start first with 'his statement: What appear' was certainly , 

a massacre, and under no circumstances was it justifie~.. One of the 

go,als we are fighting for in Vietnam is to keep the people from South 

Vietnam from having imposed upon them a gove.rnment which has atrocity 

against civilians as one (f its policies. We cannot ever condone or 

use atrocities against ci\ ilians in order to accomplish that goaL •• 

Now this record of generosity, of decency, must not be allowed to be 

smeared and slurred because of tl:l.s kind of incident. That is why I 

am going to do everything I possibly can to see that 41 l.'f the facts 

in this incident are broug~t to light and that those who are charged, 

if they are found guilty, ~re punished. Because if it is isolated, it 

is against our policy and we shall see to it that what these men did, 

if they did it, does not smear the decent men that havf3 gone to Vietnam 

in a very, in my opinion, important cause." 

This well-publicized statement has inflamed the public against the accused, 

and will have the same effect on the officers who hav'e beenselected to determine 

the innocence or guilt of the accused. 



IV 

Secretary of State l</illiam P. Rodgers released to the press 

s ta :ement: 

"Those responsible will be o~rt-Martialed to sho;., the world. ' do not 

condone th is. " 

This statement was likewis given wide covera.ge by the news medJ.a, and 

it ~m?lies that the trial of the and others allegedly :Lnvolved in the 

My :·,ai incident is a vehicle used by the Government to influence world 

opinion to reach a result in this favorable to the prosecution. Should the 

Cou~t-Martial return a verdict of t guilty," the hoped for result would be 

fru"trated and certainly consid,~r~Lltion by Court members wOllld be given to that 

effect. 

The Secretary of theArmy 

displayed color pictures of the 

a member of the Committe as 

exceeded in Hitler's time. 

press coverage throughout the 

therefrom have inflamed the publ 

impact on the members of the mtl 

decide the guilt or innocence of 

v 

eared before a Congressional Committee and 

~ 
atrocities which were to_n described by 

"acts of brutality" that cannot have been 

pea ranee by the Secretary of the Army was given' 

and this performance and the statements flowing .. 

the accused, and wi·.i . .J have the same 

who, if the prosecution ·.,·mtinues, will 

VI 

Other high ranking official including the Chief of Staff •• ' the Army, 

General William C. Westmoreland, Lieutenant General William Pe, 'll have made 
\ 

statements which would further udice the right of the accus!,' to have his 

fate decided by a jury and impartial individuals. 

VII 

The effect of the statelnelltIIV~~e,se high officials has beer. to make it 

impossible for the accused to be by an imparti.al jury. '/1:1. 'e statements, 

have been damaging and prejudicial to the accused and they wi;. i lve a direct and 

harmful impact on any Cal rt selected by the Army, and "I.on the Reviewing 

,AgenCies who would review the case if the accused is convicted. Accordingly, 

those officials who have spoken the Press have influen( , the outcome of 

thp. present charges to the substalltiLal prejudice of the accused. 



VIII 

Because of the inflarmnator and ~ccusatory articles and pictures 

cirl!ulated worldwide in press, te evision and radio releases which h .• ve 

aroused the public against the ac used, trial by General Cru rt-Martiat will 

depl'ive the accused of his right 0 trial by an imFartial jury as guar.anteed 

by "he Sixth Amendment and of his right to due process of law as guaranteed 

by :he Fifth Amendment. Part of his worldwide coverage has consisted of 

sho,:king, gruesome and extremely rejudicial pictures of dead "riental me:!, 

women and children. The coverage included the statements of a number 

of witnesses supposedly familiar the ind.dent. Much of it is heresa), 

and rumor. The witnesses have no been sUbjecte.d to confrontation by the 

accused or cross-examined in a ju proceedi.ng but, nevertheless, their 

ex parte and unsworn statements h ve discredited and convicted him of the 

alleged offenses in the eyes of t. e public before he, has had his day in 

Couto Several of these witnesse who have given statements, which have been 

viewed and considered by the Am,~r can public as evidence, include Charles 8.. 

West, Ronald L. Haeberle, and Jay Roberts, all of whom are key government 

witpesses against the accused. ! '!!"-, "hi~"-. and ~_"-.~~~"-."-.~ and most daily news-

papers'published in the principal cities of the United States of America have 

joined in the pretrial crucifixio FurthermorEl, books containing details of 

the event of the incident and oth r material prEljudilcial to the rii)lts of the 

accused have been written, publis ed and sold all aeross the Unite< States. 

The passion indiced by this vast mount of publicity led to the rec);:ding of 

a record album containing a song bout the incident of My Lai (4) The cover , 

for this album showed the picture of dead men, wom<m and childre, at My Lai (4). 

The prejudicial effect of this pu licity is highlighted by the following state-

ment made by Colonel Oren H. Hend rson, the Connnand:lng Officer of the 11th 

Infantry Brigade at the time of t e My Lei incident: 

sane 

"Up until two weeks ago I uld have sworn that it could not have 

happened without my knowin about it, but wh,en I started. seeing 

broadcasts and having SOld[ers speak about this subject Ibo were eye 

witnesses, I began to wand r." 

It takes little imaginati~ to conclude that. the publicity has had the 

effect on millions of Americlans including individuals wI,O will serve as 

court members. 

AI 
, 
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IX 

The accus"d has been denied his r'cght to have potential gavel. "lent 

witnEsses excluded from hearing 

witne sses. Since m~ny potential 

~kirg statements that were 

of other wltnesses might be tai 

viduals. Since each witness will 

My La i (4) over two years ago, 

testimony of other witnesses. 

to disregard what they 

"tainted" testimony is prejudicial 

testi.mony of other potential go\"errunent 

prevLewed their testimony by 

coverage by be news medi~, testimony 

~lat they have heard from these indi­

attli'llllpting to re,nember what they sal" at 

memnies could be aided by the public 

of the a i:ternpts of these witnesses 

r the past year, the possibility of 

the accused and i.t will be impossible for him 

to receive a fair trial under these circumstances. 

The accused has no other 

It is obvio'JS that a voir dire of 

exercise. An Army officer cannot 

and widespread publicity that has 

Furthermore, these officers are 

individuals in high goverrunent posi 

officer is trained and conditioned 

based on facts, it becomes most 

presence of his peers, that 

Military jurors are iilible 

x 
but dismIssal of the charges in this case. 

Court woudl be futile and fruitless 

but have' been exposed to the uncontrolled 

presented by the nation's news media. 

of the sentiments expressed by those 

Since a good officer or noncommissioned 

avoid prejudice ,and to form opinions 

It for such a person to admit, in the 

any preconceived opinion on any issuell. 

affected by opinions of oth,ers just 

asa civilian juror would be aI::t:e,C(:e'l' 

LikeWise, a challenge of a military 

by a deluge of inflammatory l',Licity. 

"a",.·.-member 011 th,~ groJnd of bi.". or preju-

dice will be considered by that melnb4r to be an attack on his integrlty. For this 

reason, a challenge by the defense serve to alienate the court member wlhile 

failing to eliminate those affected the elCposure to the prejud:l. :ial public:l. ty. 

,! " 
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XI 

To try the accused by G neral Court--MartLal will vi( Lcite the 

accused's right to due proces, a,cd equal pr:>tection of the law in that 

the prosecution of the by the United States constitutes an 

intentional, purposeful, dis" imlnatory, and unequal application l>f 

the law.and a bad faith pros::! tion. The United States Gover:unent has 

pUl:~ued, ordered and condoned policy of destrL<ction of pHrsons in 

South Vietnam who are adherrents to a political ideology which is abhor-

rent to the Constitution, Laws and Political Philosophy of the United 

States, without concern for th means of their destruction. To accomplish 

this objective, the United Stat s Government has overtly as well as subtly 

trained and ordered its forces both Vietnamese ,and American, to accom-

plish the sunrrnary execution, w'thout regard to civilian StiltUS, age, or 

sex, or state of apprehension, of such members of the populace of the 

Republic of South Vietnam, as s unilaterally determined to be in the 

interests of the United States Such orders hav,e originated solely within 

the Executive Branch of the Un' ted States Goverrunent and its agencies, 

to wit; the Central Intelligen e Agency and th'a United States Anny, without 

any measure 

accused and 

of judicial determfnation. The United States Army received the 

others similarly s· tuated either bY' enlistment or involuntary 

induction, and assigned them t the infantry and training camps where it 

taught them to use rifles, mac ine guns and machanized crew-served weapons 

for the purpose of killing peo Ie, and shipped the soldiers to .he Republic 

of South Vietn~ and ordered t em into strongholds of Viet r"ng sympathizers 

and supporters with orders to ill, search and destroy. The members ,)f the 

accused I S company were commend d for the success of the operation at ;1y Lai 

(4) until some twelve months I ter when the operation was e'<(l08ed to~ublic 

scrutiny at w.lich time the Uni ed States Government began /t., investigltion 

which lead to charges being pr ferred against the accused and several other 

individuals in an effort to sh'eld the agents and officers of the United 

States and to conceal for POli

l 
ical ends the patterns and ':olicy of war tactics 

employed by the United States Government. To prosecute the accused and other 

individuals who were acting as agents of the United States Government at the 

time of th\~ir aBged misconduc while officia lly condoning and sanctioning 



such conduct by other agell., f the Government offends against the 

concepts of a fair and :ust t ial alld the right!1 to due process and 

equal protection guarant:eed b the ';onsti tution. 
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