UNITED STATES
V.

GEKALD A. SMITH
PRIVATE, U, S, ARMY

Comes now the accused through counsel and moves the Court-M
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dismiss all charges and specifications alleged against him for the fﬁllowing

ressons:

I

The accused cannot be accorded a fair and impartialtrial in any United

States Military Court for the reasons hereafter set out.
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To subject the accused to trial by General Court-tartialwould contravene

the provisions of the due process

States Constitution, upon the following considerations: \

clause of the Fifth Amendm,Pf
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to the United ‘.

\
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The background and sequeace of events leading up to the public disclosure

of the circumstances of the My Lail incident; the widespread pubitic notoriety attend-

A

ant theretou; the incessant publici
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o

ty generated thereby -- much ir ‘the nature of

i

shock and outrage, as evidenced by the large wvolume of widely«cird&lated books and

articles and radio and television

in the U, S, Army in first keeping

Y
H

then making public statements conc
accused and other individuals alle
transferring of the accused and ot
incident to Fort McPherson, Georgi
against whom charges were preferfe
establishment in the posture of an

which.podrion it is inevitable tha

e

broadcasts; the conduct of high—'%nking officérs
secret reports concexning thf?ﬂy Lai incident,
erning the incident which werf adverse to the
cedly involved in the My Lai incident; the

her individuals allegedly involved in the My Lai
8

g to facilitate the progecutiw.a of the cases

d -- all combine to 2 entire U, S, Army

,f’
accused, and to place it n the defensive, from

t the U. S, Army will attempt to extricate and

_excﬁlpate itself from severe public censure by seeking to place blame on one or

more sScapegoats.

Under these circumstances, tt-ts-tmpoesible-for-theaccugsed-to—*

receive a fair-and-impartial trial| at.the.hands--of-the-U, S;w&!my;«uheuabymhaaisﬁ#s

«deprived.of- dua process of"Taw,

J




This stmta o£ aEf&in&.begomea.euen;mona,g:&ludLoLal because of Ehé
'}interest that certain aenior Axmj offigetaihaye in the outcome of

of the acoused and other indiv1duals cqarged w1th mlsooqduct at My

the public, and gtill holds that posttion; Every pérticipant in th{sf
prcceedings up to and including court members., the military judge an

cutlon, the Court of Military Review, will be appointed by officers
lnterrogate, investigate and build a case for the prosecutiy

im@osaible for the accused to receive a fair and impartial 4

.Court-Martial, and\to,pormit these proceedings to continue

accused of his right to due process of law.
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To subject the accused t¢ triel by General Court-Martial will contra-

vene the provisiong of the Sixth Amendment to the Tonstitution providing that

in all criminal prosecutions, the
and public trial, by an impartial

Article 37 of the Uniform Code of

encing of a Court-Martial or the Reviewing Authorities.

directions and desires of those og
besn released to the public throug
States 18 the Commander in Chief g
and¢ proposed actions are influenti
iﬁg those who have been ordered tdg
selected to try the accused. On §
nationwide television and radio cg
question concerning the My Lai ing
"Well, trying to answer all
T would start first with f
a massacre, and under no ¢
goals we are fighting for
Vietnam from having impose
against civilians as one o
use atroclties against civ
Now this record of generos
smeared and slurred becaus
am going té do everything
in this incident are broug
if they are found guilty,
1s againat our policy and
if they did it, does not s

in 8 very, in my opinion,

accused shall enjoy the right to a speedy
jury. This amendment 1is supplement;d by
Military Justice which prohioits the_influ;
In this case the
cupying high offices in the government have
h the press. The President of the United

f the Arwed Forces, and his words, auggastiéns;
al and coercive on all military officers inciud--
8it as members Qf the General Court-Mavtial
December 1970, in a press conference given
verage, the President stated in responée to a
ident:

of these questions and sorting it out,

his statement:

What appear: was certainly o

ircumstances was 1t justifieu. One of the

in Vietnam is to keep the people from South:;'
d upon them a govermment which has atreocity -
f its policies. We cannot ever condone or
ilians in order to accomplish that goal.,.

ity, of decency, must not be allowed to be

e of tHs kind of incident. That is ﬁhy 1

I possibly can to see that dl ¢f the facts

ht to light and that those who are charged,

pre pugished. Because if it is isolated, it
we shall see to it that what these men did,

mear the decent man that have gone to Vietnam

important cause."

This well-publicized statement has inflamed the public against the accused,
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~and wlll have the same effect on the officers who have beenselected to determine

the innocence or guilt of the accuysed.
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v
Secretary of State William|P. Rodgers released to the press "
gta tement:
""Thogse responsible will be |[Court-Martialed to show the world .~ do not
condone this,"
This statement was likewisd given wide coverage by the news media, and

it ‘mplies that the trial of the gccused and others allegedly involved 1in the

My .ai incident is a vehicle being used by the Government to influence world
opinion to reach a result in this |case favorable to the prosecution. Should the :
Court-Martial return a verdict of ['not guilty," the hoped for result would be
frustrated and certainly consideration by Court members would be given to that
effect. ' é
v

The Secretary of theArmy apPeared before a Congressional Committee and
displayed color pictures of the alleged atrocities which_were tﬁin described by
a member of the Committe as appdlipg "acts of brutality' that cannot have been
exceeded in Hitler's time. This appearance by the Secretary of the Army was given., .
pre?s coverage throughout the worlﬁ and this performance and the statémehts flowing¥
ﬁhe;efrom have inflamed the public|against the accused, and wiil have the same
impact on the members of the mtlit?ry who, 1f the prosecution »ontinues, will
decide the gullt or innoceunce of the accused,
VI

Other high ranking officials including the Chief of Staff wﬁ.the Army,
General William C. Westmoreland, and Lieutenant General Willam Pe::. 8 Have made
statements which wghld further prefudice the right of the accuse. to.have his
fate deéided by a jury of open-minged and impartial individuals.
I} VIT

The effect of the statementaﬁéhese high officials has beer. to make it -
imposgsible for the accused to be tried by an impartial jury. 7ihe e statements.
have been damaging and prejudicial|to the accused and they wii. | ive a direct and
hagmful impact on any Court member? selected by the Army, and vpon the Rﬂviewing
_Agencies who would review the case|if the accused is convicted, Accordingly,

those officials who have spoken through the Press have influenc ' the outcome of

the present charges to the substantial prejudice of the accused.




VIII

Becaugse of the inflammatory and accusatory articles and pictures

circulated worldwide in press, tellevision and radio releases which have

arongaed the public against the acdused,

trial by General Cairt-Martial will

deprive the accused of his right o trial by an impartial jury as guaranteed

by vhe Sixth Amendment and of his

by :he Fifth Amendment.

right to due process of law as guaranteed

Part of this worldwide coverage has conslsted of

sho:king, gruesome and extremely prejudicial pictures of dead oriental men,

women and children. The coverage

of witnesses supposedly familiar with the incident.

and ruwor,

his included the statements of a number

Much of it 1s heresay

The witnesses have not] been subjected to confrontation by the

accused or cross-examined in a judicial proceeding but, nevertheless, their

ex parte and unsworn statements have discredited and convicted him of the

alleged offenses in the eyes of th
Cout, Several of these witneases
viewed and considered by the Ameri]
West, Ronald L. Haeberle, and Jay

witnesses agalnst the accused. Ti

ﬁapers'publiahed in the principal

joined in the pretrial crucifixiosy.

e public before he has had his day in

who have given statements, which have been
can public as evidence, include Charles A,
Roberts, all of whom are key government
me, Life and Newsweek and most daily news-
cities of the United States of America have

Furthermore, books containing details of

the event of the incident and other material prejudicial to the rights of the

accugsed have been written, publist

ad and sold all acrosa the Unite States.

The passion indiced by this vast gmount of publicity led to the recording of

a record album conqgining a song dbout the incident of My Lail (4)

for this album showad the picture

The cover

of dead men, women and childre: at My Lai (4).

The prejudicial effect of this publicity is highlighted by the followlng state-

ment made by Colenel Oran H. Hendgrson, the Commanding Officer of the 1ith

Infantry Brigade at the time of F
"Up until two weeks ago T j
happened without my knowin
broadcasts and having sold

witnesses, I began to wond

Tt takes little imaginatio
sane effect on millions of Americ!

court members.

e My Lai incident:

rould have sworn that it could not hﬁve
; about it, but when I started seeing

iers speak about this subject +ho were eye _.
ar, |

h to conclude that the publicity has had the

ans including individuals who willlserve as




IX

The accused has been denied |his right to have potential gover ment
wltnesses excluded from hearing thd testimony of other potential government
witnesses. Since many potential witnesses have previewed their testimony by
makirg statements that were given wide coverage by tie news mediza, testimony
of other witnesses might be tainted| by what they have heard from these indi-
vidgals. Since each witness will be attempting to remember what they saw at
My Lel (4) over two years ago, theil memories could be aided by the public
testimony of other witnesses. Regardless of the attempts of these wiltnesses
to disregard what they have heard over Ehe past year, the possibility of
"tainted" testimony ig prejudicial { the accused and it will be impossible for him

to receive a fair trial under these circumstances.

X

The accused has no éther remedy but dismissal of the charges in this casé.‘
It is obvious that a voir dire of the Court woudl be futile and fruitless
exercise. An Army officer cannot hellp but have: been expogsed to the uncontrolled
and widespread publicity that has bepn pregented by the nation's news media.
Furtggrmore, these officers are well| aware of the sentiments expresged by those
individuals in high government positiouns. Since a good officer or noncommissione@

officer is trained and conditioned tb avoid prejudice and to form opinions

based on facts, it becomes most difficult for such a person to admit, in the
presence of his peers, that he harbofs any preconceived opinion on any issued.
Military jurors are £llible humans who are affected by opinions of others just
as a civilian juror would be affected by a deluge of inflammatory v iicity.

i
Likewise, a challenge of a military uourt-mémber on the ground of bi.. or preju-
dice will be considered by that member o be an attack on his integrity. For this

reason, & challenge by the defense wjuld serve to alienate the court member while

failing to ellminate those affected hy the exposure to the prajudi:ial publid ty.




To try the accused by Ge
accused's right to due processy
the prosecution of the accused
intentional, purposeful, discr
the law and a bad faith pros=q
purgued, ordered and condoned
South Vie&nam who are adherren
rent to the Constitution, Laws
States, without concern for th
this objective, the United Stat
trained and ordered its forces
plish the summary execution; W

sex, or state of apprehension,

neral Court-Martial will viciate the

iminatory, and unequal application of
ntion,
a policy of destruction of persons in

tg to a political ideology which is abhor-

e means of their destruction.

XI

and equal protection of the law in that

by the United States coastitutes an

The United States Government has

andAPolitical Philosophy of the United

To accomplish

e8 Government has overtly as well ag gubtly
, both Vietnamese and American, to accom-

ithout regard to civilian status, age, or

of such members of the populace of the

Republic of South Vietnam, as was unilaterallf determined to be in the

interests of the United States|

the Executive Branch of the Un
Y to witj the Central Intelligen
any measure of judicial determ
accused and others simllarly s

induction, and assigned them t

{nation.

Such orders have orlginated solely within

ited States Govermmnent and 1ts agencies,

ce Agency and the United States Army, without

The United States Army recelved the

ituated either by enlistment or lnvolunt:ary

b the infantry and tralning camps where it

taught them to use rifles, machine guns and machanized crew-s=rved wenpons

for the purpose of killing pzople, and shipped the soldiers to-'.he Republic

of South Vietnam and ordered them into strongholds of Viet Csng aympathizers

and supporters with orders to

111, search and destroy. The members of the

accused's company were commended for the success of the operation at My Lai

(4) until some twelve months lhter when the operation was exposed to public

gerutiny at which time the Uni
' which lead to charges belng pr
individuals in an effort to sh
States and to conceal for poli
employed by the United States

individuals who ware acting as

time of their alleed misconduc

ted States Government began au investigition
oferred agalnst the accused and several other

ield the agents and officers of the United

tical ends the patterns and :ollecy of war tactics
Government. To progecute the accused and other
agents of the United States Government at the

t while officially condoning and sanctioning




such conduct by other agents of the Government offends against the
concepts of a fair and ‘ust trial and the righty to due process and

equal protection guaranteed by the Consti tution,
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