MOTION TO DISMISS
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IN the abowe atylad case, -gggﬁwiwu
Cwrt-tartial Convening Order Number 17, Readgwartecs, Third Undved
Jam o Armey. Fort NePhereon, Gnorgis 35330, dated 22 Jume 1970, couss
8% the accussd through counsel end mowes this Court to dismiss all
charges and spacifications allessd agsiunst him for the followving ressoms:
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of charges brought agsinst Lim as hersinsfter sst foxth.
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rmurder of seven mnidentified Vistaawmee persons at the village of
My lai {4), Quang N'oei Provimown. Republic 2f 2outh Vietnam on 16 Mareh

1562, BPurther, the accuaed is charyed with comsitting an ftadecsnt sssaalt
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tevestigated for over 4 year. As stated by the Repart »f the Arwd

Services, House of Repressatstives, Hissty-Fivet Cougress ., Second Sesston,

Ynder Authoricy of 1. Res. 105, dated July 13, 1970, at pages 4-~5,
...the Hy Lai mattor wes ‘covered up' vithis the Amerfcal Divielon and

by the District saxd Province Advisory Temme", aod, “respomstible officers. ..

falled to sske sdegquate, timsly imweetigation and repor: of the My Lat
a3lemtions.
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A3 1a apparent, the asccused's right to s spaedy trial has besn
denied by the staggerisg delay of almost two full yosrs from the time
the charges are allaped to have happesed uncil they were brought against
the accused. The Arwy cannot disclaim koowledge of what happensd, nor ecan
suy blame be placed on the accused for this delay. In addition to over
two years of “cover-up” by officials within the accused's chain of comumnd ,
the U. 3, Army has caused the delsy in processing the case since the
aceused vas formally advised of the charges he was suspscted of committing.
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Article 10 of the Uniform Code of Military Justice reiterates the
Constitutional gusrentess of the Sixth Amendment right to speedy trisl.
Long delays is bringing charges against an accused have often been notad

agd a rsason for graating dismissal of the casa. In Unfted States v. Shapherd,

37 CMR 659 (1967), the Board of Roview, citing United Scates v. Willismwse,

37 QR 209 (1967), and United States v. Lamphers, 37 CMR 200 (1967), found

vaxatious delay in bringing charges agaianst tha aecused. The decision was
pracursory to the case at hadd as the Bosrd stated at paga 662:

We ars concsrmsd thet the higher headguarters fovolved

did not take any action to axpsdits this case. The BRrigade

had a judge advocats. The commmnd exereising general court-

martial jurfsdiction likewise had a full legal staff, stationsd

in Saigon. The Staff Judge Advocate, ia hia Review states,

"The lack of communication betwesn the USARV Stockads. the unit's

Tear area dataclumsnt and forward elemants, plus cosbat prioritias

contributed to the delay." Uhile the Rrigade Commander, in

his letter of transmittal to tha charges, explains the falflre

to comply with some command requirement, the word i{s silent as

to any effort by any parson to sxpedits the chapgas.
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Military courts have often stated that the accused is especially
prejudiced durinz loug delaye prior to charging when an attorney is not .
appointed to his case duriang that time There i3 a substantial risk that

vitnesses mightelther forget the facts of the cass or beeome unavailablse.
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Also, phystcal evidenca can be misplaced or lost during this period.
Ses United 3tates v. Parish, 17 USCMA 411, 416, 38 CMR 209 (1968).

In the case at hand, the long period of dalay has resulted in
insurmountabls prejudice to the accused. Many witnesses cannot remssber the
incideat alleged, and one possible witness, Jake Smith, camnot be located at
all. However, evea more importaat, during the long dalay prior to bringing
chargas agaiast the accused, the War in Vistoem has dreatically changed.

On 16 March 1963, the Quang H'gal Provinca was a hatbed of Vistcong Aetivity,
and at that time, Amsrican troops had suecemefully repelled the Tet offensive
and were not im a commanding position im South Vietasm. Coafusion sad terror
reighed ia many northern proviaces of South Vietwem. At ths pressat, however,
Amsrican troops along with ARVN soldiers have substanmtial contral of wost areas
of South Vietasm and a8 & result, the psychology of the infantry has changed in
South Vistmas, snd perhaps the alleged incident at My Lati (4), while usder-
standible at that time, has now becoms distsstsful aad incomprshensible to
comrt wambays and ths military judgs hesarind the cess stateside.

Furtherwore, the asmused has besa prejudiced by being imvoluntarily
retained in the Arwy past his scheduled dats of dissbarge oa 13 January 1970.

VI

For the veasons set forth hevein, ws respectfully request that all

charges and specifications be dismiseed.
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