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TN the above styled case, a Gensral Court-Martial convened by
Court-Martcial Convening Owvder Number 27, Headquarters, Third United
States Army, Fort McPherson, Georgla 30330, dated 22 June 1970, comes
now the accusad threugh counsel and moves for the nagation of the ;
involuntary change of wnue forced upon him by the United States Army
and that the case be returned to the Americal Division, Chu Lai, i

Republic of vietnam, for further disposition for the following reasons:

STATEMENT OF ‘THE FACTS

On 16 March 1948, the accused was a wmember of Company C, lst
Battalion, 20th Infantry, Americal Division in the Republic of South
Vietnam. On that day pursuant to authorized orders, the accused and
his unit participated in a combat assault on the hamlet of My Lai (4).
Although there was evidence that during and immediately subsequent to
the assault, alleged excesses were committed by members of C Company,
ard that a large number of noncombatants had been killed, and although
senior officers in the Americal Division were aware of these facts, all
information pertaining to the incident was suppressed. No action was
initiated as 1s provided by the Uniform Code of Military Justice and
the danual for Courts-Martial, 1951, to determine whether disciplinary
or cther actions should be taken against the accussd or any other
individual. Coasequently, the matter was never raised and the witnesses
and other individuals involved in the incident at My Lai (4) were allowad
to go their separate ways, some returning to civilian life and others
remaining in the Army being assigned to various Army posts throughout the
world., Now, over two years later, these individuals against whon allega-
tions have been made, and who still remain in the Army, have been assembled
at Fort McPﬁerSOn, Ceorgia (with the exception of oue case at Fort Hood,

Texas, ard one at Forl Benning, CGeorgia), for disciplinary action.
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A, Undet the sniioery course of oveats, Lf guy sllazed miscendust
had segurred ia or near My Lai (4), diseciplinary proceedings concsraing
such wisemstuct would hawe talon place withia the comwmnd to which cha
sceused was then assigosd, ngesly. the dmerics! Division, lncated at
Chy Lai, Bapablic «f South Viotosm. See paragraphs 2%%, 30h, 31, et seq.,
Hamml for Courts-Martisl, 1951. 1f it were doemed tmcessgry to resort
o judiclal procesdings, cesmiwrs of a court would hewe hesn dreamy from chia
compand.  Paragraph 36, Masusl for Couvts-Harrtial, 1951. Ia say evear,
for practical remacsns, if no other, mesbers » a court wiuld tave besan
dram from the geoerml area ia vhich the alleged offanses took place.
Such 8 cowurt would have baen paruliarly epreopriste to hosr the csse, as

individoals who mave up the commgad favolved in this section of Vietuss o

wruld have Leon in & situatia ) be zuare £ cthe singular asture >f the
circumatances of the ares coneevwad . o ioclede Lis rencwnad hostility:

the faet that fL was repueed T¢ ba hesvily booby trapped sod mioed  that

it had besn conty:lled by the Viet Cong for a mmwt ar of years; that thexe

had “een oumersus Amarican casualiles is chis avea ower the pest seweral
monthe srisr to the oparatise in {sswe: sad the esture of Task Fores Barker.
1o which the sceused’s wal: ves attached. (ta aseigaed wiseion, and the

avdere gives ics mewbers. Furthersore, {t was fior similar resscus that the
tounders of our Rspublie thought 1t necsssary to provide in the Uaniced Sasates
Conatitutima that, "The Irisl of all Crisss ecapt io cases of Ispeachews:,
sisll be by jJury; snd such Trial shall be held ia tha Ssste vhere the said
crizes bave Lesn commiited. but vhes not committed within any Stace, the

Trial shall be at such Place 57 plocas as the Comgress ey by lew have directed.™
This risht is also set forth in the 3ixth Amendosat to the Conatitution, which
provides that. "la all criminal prosecutions, the accused shall sajoy the
rightto o speedy sad public trisl, by an ispertial jury of the State snd
discrict viareln the crioe shall have been comsitted. . ™
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¥, The stnzle veasom uby so investigstion of thie alleged itacident.
aad segulting disciplivary action, if any were desmed ROCEENETY, WTS Aot
undertalmn ia Vietnsn »wer two years ago i3 that, es the Pears-dasCrate
Inquiry Las amply demcmstrated . secior >fficers in the Mmrical Division
wre succeassful in suppressing informatbn that would bave imdicatsd that
souR tymufﬁacmthd taien place at By Lal (4). 2f eoures, as was
further revsaled by this report, in spite of mumerous offfcisl ragelatioes
periatining to the tiwely reporting sod ilovestigation of civiitas soubat
casmalitios and allesed war atrocitieon, woffic in! Army policy da the
Zopublie of South Vietnas, as cavried out by aamtor officars of the Avew .
mnctioned the suppreseion »f loforestion comeersing this type of sstivity.
Uad it adt toen for this suppression, the sccusad's cade would have bees
idsposed of within the Americal Divisim im the Bepudlic of Souwth Vietemas
By supprassing this informmtion uatdl sueh Cime as che sccused was Tesesigned
b lhe Costinestal Gatted States, the Army hao deprived ths accusad of cthe
opporiunity o hawe his case disposed of by individeals vho were familiar
with the paculisrities of ‘he area ia question  Phile an accused doss not
e this right tnlcisily in s dsdictal procoeding, the Covermmsst does 89C
naoe the -ight to deprive Hin of such aa opportusity. 1 o., {f fortuitous
cirauataness should provide en ascoused with a fovun sware of the peculisr
sature >f the area {n gueetisn, the Cowermsent has ao cighs to force him to
accept sa lrw>luatary chas:e f vemwe. |

Dacassn of the leazthy period of deley alose the ¢cmdssion of the
alleged ffessms. 1L is impossible t5 cbtatn & jury at amy pisce whieh could
sloe tha asccused the falr trial that be wvould bave received hed the trial
vsen wid La the Repubife £ douth Vietams within & reasoosble time after
the allaged facident ot My Lat (4)  Rowsver, a jury composed of iadividuals
who are aow asstoaod oo that avea ¢could comm oneh clogar to affording the
accused the falr amd fogartial trial. socrantesd £ bhim by the Constitutim
» ‘he Unlted Staoes, siace Court asewbers from the lericel Pivisioca would
‘o faxtliar with che My lai (4} ares eed ¢crmld botter oadervetsnd the mestal

and pavehwologlesl strase oAiich soldievs ic chat aras face is cosbat.




. ihe defeasa fully realises that sormally the juestion »f
change -f vamua {a woe whick iz solely within tiw discration of the
Military iwige, snd that there wuse b shown to be & gemera) atmos~
phera of prajudice azaiabt the accused 32 as to msala it Lepomaible oy
him to recolwe & falr sud fepartigl crial in onder for & motie for
chanes o+f vomee to he yreated.  Gowever, this primciple doss mot apply
in this case {n that the sccused L0 entitled as & matter of right to
Yaen the imvoluntary chasge of vemue anzated Convenfence ¢ the Aray

#odd not Yw comsidarad in 4 matter so imporiant as this

Yespectfully suimitted,
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