UNITED STATES

Y.

CERALD A, SMITH
PRIVATE
INTIED STATES ARMY

MOTIOH FOR AFPROPRIATE RELIEF
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IN the above styled case, a Cenersl Court-Mertial convensd by
Court-Martial Comveaing Order Number 27, Beadquarceave, Third Dnited
States Army, Fort MePherson, Georgia, dated 22 Jume 1970, comms now the
accused through counsal and prays thet a writ io the asture of mandsmus
or duch other relief os may be sppropriate, he issoed to the GCensral
Court-Martial Coavening Authoricy in this case, compsliteg him to take
necedsary action to pryvide the defemse wich at lsast two qualiftied
military criminal fnvestigators in the grade of warrsst officer or highar,
vhn are mesmbers of the Criminal Iovastigation Diviston of the Military
Polios Corps; or, in the alternative, to taks nacessary actions to provide
adequate funde, under the provisions of paragraph 116, Manasl for Courts-
Martial 1969 (Revised Edttiom), with wbich sccased cam smploy in his
behalf a qualified private detsctive agsncy. The reqeusted perscowasl are
nacesnsry to serve uader the operationnl control asd in confidence with
the accused and counsel ia order to conduct sssential Ltudepandant investi-
sations regarding the incidant that sllegedly oveurved at Ny lai (4),
Republic of South Vietmam, on 16 March 1968, and ocwt of which she present

charge azainat the accused arcse.
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A. The United States has, for over a yesr, employed the favestigative
sources of che Departmeat of che Arsy Inspsctor Censrel and the Provost
Hershal Comeral's Criminal Iovestigation Diviston to intarview vitoessas ,
obtain statements ia this case. and obtain photographs and othar documentary
evidence. Substsntial smounts of govermmeat fusds have bemn made swailable
for the iavestipstion and prosecutionm of this case, and other cases arising
out of the same slleged incidant. The agents that heve baen gatheariag
evidhoce sre employed by the sgency engaped in 'he prosacution of this case,

.




f1.0., the United States Army, and conduct thedir investigations, eithaer
U&ortly or covertly with a view toward eventusl prosecution. It 1
suggested that evidence favorable to the defense is seldom pursued to
the same exteat as evidence favorable to the overnmant .

B. The accused receives loss than $200 a mcath from the Army,
supports a wife and four-year=old child out of that, and has no {ode-
pordent source of income vhatsoever. Ia short, he is indigent amd unable
to smploy private investigative assistancs to conduct the imdepesndent
ilovestigatione necessary fo his own bshalf,

C. Due process of law as required by the Fifth Amandment to the
United 3tates Comstitution would appear to dewand that squal treatment
be accorded the prosecution and the defanse ia a criminal case..

The Deputy General Counsel of the United States Axmy hss stated that
"The Department of the Army {s no less camdtted than Congress to the
principle that the imdigency of an agcused should not be allowed to deny
him the means for prepariog an sdequate defense.”

I

On 30 June 1970, the defanes submitted a raquest to the eomwening
suthority for such investigative gssaistance. Om 21 July 1970, the request
was returnsd without consideration of the merits of the rsqeadt. The basis

for this actiom was that since the case had besn reaferred ¢o a court-martial

with & detsiled military judge, the requset should properly be pressnted to
the wmilitary judge.
11

WVhile thers are few witnesses noted on page one of the charge sheet
in thie case, the defonse has heen furmished with statemsnts taken from
approximataly 350 witnessas by the Paers-MscCrate Inquiry, approxim tal y
321 statemants of civilian witnesass and 111 statements of Vietnammes
vitnesses taken by agents of the Criminal Investigatioa Diviafoa, and
approxisately 20 statements taken by ageants of ths Inspector General of
the United States Army. Vhile several witnesses have made 2iffarent




statiments to the diffexrent agenciss mentionad, all partain to the alleged
lacident at My Lai (4) gmd 31l potaarially concern the defense ia this
cass. Whils it (8 undisputed that some of these individuals will have ao
dirvect bearing on this €ase, it {s possible that some will contribute
materially to the defsnsa.

v

WHEREFIRE, The accused prays that this Court issae a writ in the
nature of mendsmus or such other relief ss my be appropriate, compeliing
the Cenaral Court-Martisl Coaventag Authority in this case, Lisutenant
Genaral Albert 0. Commor, to take nscessary sctiocn to provide the defanse
with tha {nwestizative assistence aa detatled supra, or alternatively,
with the funds with which to smploy the private investizative esstistance
ays detailed supra, such being nécessary to emabla the accused and counsel

tommmuaﬁpmprd‘m,aadauchbumrmu to imsure

eqal protection of the law inherent in edlitary due procoss.

Rospactfully submdtied,

ROBERT K. RAULERSON
CPT, JAGC
Detailed Defense Counsel

DEIMER C. GOMING, IXII
CPT, JALC
Tedividunl Defense Counsel






