
71 
I 

lr not the attelapt i::; C01WI..U:alin.ted. 

An assault cnn onls" be eormn:i.tteJ llpon someone who 1s alive. 

11' you should find tile "ccused shot into the d1 teh, and if you 5hould find 

thr,t at the ti;.1e he did ~o. the people in the di toh were not a.ll va. then 

t"e accused could not ",,"ve assaulted or a.ttempted to assault then,. 

An act of force or violence is unlawful if dOne witbout legal 

,justification or excuse. 

M "attempt to do bodily harm" is an overt act whicb runounts to 

more thnn Illere preparation, and is done with apparent present ability to 

do bodi ly lwrm to 8./l othe r. 

In order to assist :'OU in determining whetber or not the neces-
, 
~ 

sary element of intent ''''3 present, you are advised that the elements at 
I 

the alle~edly intended offense of mqrder are as tallows: 

(a) That 30, more or less, Vietnamese NatioDals are dead; 

(b) That their death resulted from tne act or acts of the 

ac<-'Used in sllooting at the!" with an M-16 rifle at or near a. ditch in 

the eastern section of 11y' LIll (4), Song HI' Village, Quang Ny,ai Province. 

Republic of Vietnam, on or about 16 14erch 1968 between 0830 hours and 

1230 hours; 

(c) That ·the killing of the 30. more or leslI, Vietnamese 

Uationals by the accused WaS unlawful, and 

(d) That at the time of' the killing the accused bad a specific 

intent to kill 30, more or less, Vietnamese Nationals. 

The court is further advised that the killing ot /I. hUlllBn being 

ia unlawful When done without legal Justification or excuse. 

I have advined you tbat specific intent to kill is an essen~ 

tial element of the offense of assault with intent to commit murder. 

Intent ordinarily cannot be p!'Oved by direct evidence. Wlleu. for 
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",',,,mple, the accused has been overheard to make a statement of his 

intent. You are advised that the accused's intent may be proved by 

circumstantial evidence. that is, by facts and circumstances from which 

you may, according to the corranon experience of mankind, reasonably infer 

the existence of on intent. Thus, it may be justifiably inferred that 

the accused intended the natural and probable consequences of any act 

purposely done by him. In this regard, you must consider all relevant 

facts and circumstances. 

The weight, if any, to be given an inference of the accused's 

intent must, of course, depend upon the circumstances attending the 

proved facts which e;ive rise to the inference, as well as other evidence 

in the case. 

The drawing of such an inference is permissive merely and not 

mondatory, and whether it should be drawn at all and the weight to be 

given to it if it is Grawn are matters ror your exclusive determination. 

In connection wi th the last element of this offense, you are 

further advised that "to the prejudice of good order end discipline" 

refers only to acts directly prejudicial to good order and discipline, 

end. not to acts which are prejudicial only in a remote or indirect aense. 

An irregular or improper act on the part of a member or the miH tary 

service can scarcely be conceived which may not be regarded in Bome 

indirect or remote sense as prejudicing discipline. 

Article 134 does not contemplate such distant efrects, and 

is confined to cases in which the prejudice is reasonably direct and 

pa1l1:able. "Discredit" as used in Article 134 means "to injure the 

reputation of." It refers to conduct which has a. tendency to bring the 

cervice into disrepute, or "hieh tends to lower it in public eateen. 

The court is further advised that the intent to kill need not 

exist for MY particular time before the act causing the death, or have 

previously existed at all. It ia sufficient that it existed at the time 

of the act of the accused which ca.used the death. 
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The · ... ourt is advised that in order to convict the accused of 

the offen'·le of assault with intent to comndt murder, a shOlrlng that the 

accused merely intended to inflict great bodily harm will not Bu:!'fice. 

The prosecution must prove beyond rellsonable doubt that the accused 

speci.fically intended to kill 30. more or less. Vietnamese Nationals. 

Gentlenlen, there are no ·lesser included offenses of the offense 

Charged. If you do not find the nccused guilty beyond reasonable doubt of 

the offense charged, you must acquit him. 

Several years ago "hen Congress was considering the legisle.-

tion ·"hich ultimately became the Uniform Code of Military Justice. it 

decided to include in that leeialation a specific requirement that in each 

and every case you p,entlemen, as members of the court, be reminded of 

certain le~al principles before you close to deliberate. It is 

generally accepted that trlese principles are the cornerstone of the 

criminal courts ill this country, and they are very important. However, 

like nll principles they al"~ """rely vords printed on a piece of paper 

unless and until a group of individuals such as yourselves breathe life 

I'Ind vitality into theL1 by applying them in a particu.lar case. 

l~o\l, these principle s are as follows: 

~'irst of all, each of you must presume this accused person to 

be innocent of thIs offense unless and until his guilt is establillhed to 

your satiafaction beyond a reasonable doubt by the evidence introduced 

before you. Any mel'lber of the court 'Who is not satisfied beyond a 

reasonable doubt d to the ",mIt of the accused must resolve this doubt 

in his favor and vote him not e;uilty. At this time. gentlemen, again 

I inform you that there are no lesser findings in issue in this cMe. 

You must rcmcr,ber that the burden of proof to establish the 

guilt of the accused beyon:l 0. reasonable doubt is upon the govenunent. 

We do not bring an accuse.l person into this courtroom end force him to 
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MaUlT? the risk of beine: ad,ludp;ed a criminal unl.ess he is a.ble to satisfy 
I': 

you that he is ionocent, or even to raise a reasonable doubt of his guilt. 

Any accused person has the legal and the moral right to walk out of the 

courtroom a free man unless the government has been able to carry its 

burden. 

Now. this does not mean that in reaching your findings you are 

narrowly and artificially restricted to considering as evidence of guilt 

only that evidence which has been presented to you labeled es prosecution 

evidence. In reachine your findings, it is your duty to consider allot 

the evidence that h~~ been pres~nted to you, regardless of ita particular 

source; 

Second, there is no rule of law dealing with the weight to be 

"iYen circumstantial evi<lence or direct evidence. The law does refJOgnize 

a distinction between the two typea of evidence, but merely for pu,rpoaea 

of convenience. Direct evidence of a given fact would be the teatilllODY 

of somebOdY who saw that act occur. Circumstantial evidence is evidence 

which is one step removed from a fact in iSDue. It is evidence trom which 

yO".J. are asked to infer the existence ot a fact at bsue. There ia no rule 

of IlL\{ that says direct evidence, in and of itself, is better thll.n cirCUIII-

stllntial evidence, or vice versa. 

In a given case a member of the court might find eircumstBntial 

evidence before him more persuasive than direct evidence to the contrary, 

or another member at the seJ.ne time mlr,ht feel. jU8t the opp08ite. You are 

the sole Judges of the weight to be given the evidence before you. You 

might find that the circumstantial -vidence in a given case was 8uch that 

it left you vith a. reasonable doubt that the accused is guilty. It so, 

fine. This is your responsibility -- no one else's. 

I vould like to ~oint out to you that in appraiSing circumstan-

tial evidence, you ba.sically have a tvo-step process -- tirat, you IIIWIt 

deCide ho\{ persuasive you find the testilt.lOn;1 ot the vitness furn1ehing 
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tIe cirCUlllstantial evidence. If you accept his testimony as credible, 

and accept his t~sti;"on::' as true, you then·- the second step - have to 

decide whether or not you will draw the desired inference. You m~ 

believe all of the witnesses and yet not believe the evidence 1s strong 

eno14':(11 eolld persuasive enoup:h, in your opinion to eliminate beyond e. 

reasonable doubt that the in ferred :f'act has not been esta.blished. 

In other words. gentlemen, reasonable doubt can arise from an 

insufficiency of proof of the circumstances testified to by the witnesses 

or from the strength of the inferences to be drgwn from those circumstances, 

even if you find that they have been established. 

I have mentioned that you gentlemen must decide Whether or 

not you believe an individual witness. It is completely within your 

power to accept or reject the testimony of any witness. in whole or in 

part. Of course, it is expected that you will act logically; that you will 

not reject the testimony of a witness without reason, but this is your 

sole responsibility ,md not that of anyone else. 

Determining the credibility of witnesses is extremely difficult. 

There is no doubt about it. Man has not yet been able to invent any 

vilagic litmus paper for detecting the e.cid 0:(' untruth. You are eXpected 

to use your reasoning ability. I would suggest that in determining the 

weight anol value to be given any testimony, you carefully scrutinize the 

testimony; carefully conaider the circumstances under which a witness 

testi:('ied; carefilly consider everything be:('ore yoU which, in your 

opinion, logically sheds any light on the issue of determining whether a 

witness is worthy of belief. ConSider each witness' intelligence. the 

acuteness 0:(' his powers of observation, the accuracy and retentiveness 0:(' 

his memory, hiB apparent candor. his appearance and deportment. his 

triendships and prejudices, his character as to truth and veracity. 

Consider also any relation each witness m~ bear to either side 0:(' the 
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ca.::.;e ~ the Lianner ill \I~d c;: eacL "rl tnesH :.'lir.-ht 1~e nffected 'b~r the verdict, 

'Ina tile extent to wbich, if £It all, eueh witne93 is either supported or 

eontradicted by other ",viJenc,,". You should consiler the prohability 

of each vi tness' st£lte:hents, the opportunity the "i tness had to observe 

awl to 1e informed as to the l,;atters respectinf'; which he gave testitnony, 

nnd the inclination of tite vi tnesa to speek the truth or otherwise as 

to the matters ,,1 thin hi:1 knowledRe. 

I11consiatencies or discrepancies in the telltimony of a witness 

or between the tes timony of di fferent witnesses mayor ma,v not cause you 

to discredit lauch testirJOIW. In weighing the effect of e. discrepancy, 

consider "hethcr it pertains to a matter of importMce or unimportant 

detail, and whether the d1screnanC'J results from innocent error or willtul 

falsehood. 

Where conflict or :inconsistency a.ppears it is your 1'unction 

to resolve it and to deter.nine where the truth lies. It is not necessarily 

the nUlilbcr of wItnesses called in support of a particular issue which is 

determi.nati ve of that issue, but it is the force, effect Wld convincine 

chu.racter of the testimony [,,1 ven which will be your guide in wei/f)ling I!it1d 

gi vin" due credit to this testimony. The rules discussed above for 

determininp; the ""iellt and value to be attached to testimony of witnesses 

apply with equal force to the testimony given by the accused. 

In determining the credibility of witnesses, you IlUI\Y also 

consider that 1I,r. Charles ~lledlle, ii'.r. Dennis Conti ,uti!: l<!r. Gregory 

OlDen, Mr. Elmer Glen Haywood, Hr. Cha.rles Hal.l, and Mr. Robert Maples 

made certain statements 'Prior to trial. that llIlIIf be inconsistent with 

their testimony at this tria.l. 

Specifically, r·lr. Sledge testified before the Peers Co!lllll1ttee 

on a January 1970 that he BELIEVED that it vas Sergeant Mitchell at the 

ditch, 

he vas 

vheroas durinre the course of this trial. Mr. Sledge testified that 

6/>.1\ 
PoSITIVE ile sa .... Serr,eMt t·!1tchell at the ditch. (Before i1.6 
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i1aJile COl., ~ttee on 8 .~anuer:r 1970, l<lr. SledGe 11.1"0 teetifieil, in regard to 

questions e.z to who 'IlaG Rt the ilitch, that H:leOOlo might have been there, 

but I don 1 t remember." Durl.nf~ the course or this trial loIr. Sledge 

testified that he did not recall who was at the ditch besides Starr 

Sergeant Mi tellell, Lieutenant Ca.ll<Iy and himself. !<Ir. Sledge also made a 

statement to the Criminal Inve:;tigator, 

in Sardis, f.iississi)lpi, that Lieutenant 

Hr. ,Peher, on 1 September 1969, 

Calley had OR~~r,~taft' Sergeant 

I~i tchell to push the people into the ditch. During the course of this trial. 

1<\r. Sledge testified that he h.;)a.rd HO ORDERS given at the ditch. (In the 
01\\ 

snrr<e statement to Criminal Investi8ator Feher, be stated he did not kncNJ 

hft mr,;n:y magazines Dtaff Cereeant 14itchell used. During the course of 

this trial Hr. Sledge testified that Staff Sergeant Mitchell had used 

two n.agQzines. In a stQtement to Rennard Doines on 16 ~larch 1968, at 

I,.,. Lai (If), Hepublic of Vletna'Tl, Mr. Sledr;e stated tbat Lieutenant 

Calley, 'lood. and Ne!~dlo shot the people at the ditch. Durin!" the course 

of this trial ',Ir. ~l1ede:e testified he did not remember making such a 

statement to Rennard Daines, -.hereas during the course of this trial 

I!!r. Doines testit'ied that 51,,(1(1:e tol(l him that John ;{ood, l\!eadlo and 

Lieutenant Calle" he.d kHled the people 1n the ditch. 

Hr. Dennis Irving Conti lIIl1.de certain statements prior to 

trial that may be inconsi'ltent ",i th his testimony at this trial; 

specifically, durin[C a conversation with Hr. Olsen, Mr. 'l'urner and Mr. 

Cledge at Ware Hall on 13 October 1970, at Fort Hood, Texas, he stated 

that Sergeant Mitchell tried to get him killed in the field, and that be 

did not care if they hung hiE now, and if he saw Sergeant lUtchell on 

the street, be would spit in his face. 'Whereas durin!( the course of this 
and denied 

trial Mr. Conti testified h,~ did not remember/making such statements. 

( ;;~ Mr. Grer;oI"J 'I'. O:i>lon lnQ(le certo.in statelnents prior to trial 

thltb-llla;y be incollsiatent 101it~1 his testimony at this trial. Specifically, 

Mr. Olsen testified on 2 Decenbcr 1969 at the Article 32 inwstigo.tion 

that he BEI.IEVIm Lieutenant (:alley vall at the ditch as he approached, 
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.h"reas durilltJ: the course of thIs trial 1-lr. Olllen testified that he 

HEMl:;.ffiERL\D seeinl( Lieutenant Calley at the di tch at the time he 

crossed. Nr. Olsen also testified at the 3rune Article 32 investif';ation 
.V:,., 1'~:::;;O'~~'~~_t;'f.,al_".:/ "'!"'~~ 

'f" i· that he DID ll&!.' (lEo, Staff Sergeant Hitchell cross<1the di toh, whereas during 
~ ...M...~....t... __ .~~..&. -.~ <..N-''';: , ' 

tile course ~r this tria . he test1fi:d'that he DID. 

Hr. Glen Haywood made certain statements 'Prior to trial that 

lnay be inconsistent with his testimony at this trial; specifically, 

1·1r. Haywood told Criminal Investigation Agent Bugl1o, on 12 January 

1970, in Baytown, 'fexas. when asked, "Did you Bee a helicopter lend a.t 

i4y Lai (4)1" -- "Yes. I do not know where it was, but I saw an H-23 

land, the pilot get out Illld walk toward the village. lie might ha.ve been 

down f'ive or ten minutes. I did not see what he did, nor did I Bee him 

speRk to anyone." Similarly, when testifying before a body known as 

the Peers Committee in Jaunary of 1910, he answered, "Yes, I saw a bubble 

helicopter with two machine guns on it. All I lInow is the pllotgot out 

or somel)ody came over. I'!:l not sure. I didn't watch it that close. I 

went someyhere and it went out of my eyesight," whereas during the course 

of this trial Mr. I1a.ywood test:lt'ied that a helicopter landed and that the 

pilot talked to Lieutenant Calley and that .. thereaf'ter Sergeant Mitchell 

talked to Lieutenant Calley. !~. Haywood also testified before the Peers 

Committee in response to the question, "Did you hear about other gro~8 of 

people being shot1" - "No, I dido't hear of any. I saw a group of men 

being shot. I dido' t actually see them. I saw them rolling in the ditch 

shot ," whereas during the course of this tritil. Hr. Heywood testified, 

"I saw a group of people shot at a ditch by Dennis Conti and Paul 

I~eadlo. " 

Mr. Charles Hall mnde certain statements prior to trial that 

may be inconsistent with hia testimony in this trial; specifically, Mr. 

Ball stated to Hr. Byers, a Criminal Investigation Division Agent, on 

24 October 1969, at Columbus, Ohio, "I knew that Sergeant 14itchell 

finished off the people at the ditch," whereas during the oour •• of thb 
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trial ar. Hall tcotified thnt he uid not know V!lO shot the people at the 

ditch. 

),!r. Robert l\"T'le~ made certain statements prior to trial that 

m~ be inconsistellt with his testimony in this trial; specifically. 

when asked by a Hr. Byers on 16 September 1969. if others than Lieutenant 

Calley were shootin,;; people in n hole or crater, he stated. "Yes, but 

I don It know who they were. 'l'here vere e1 ther two or three. I do 

ae+:--fS, ~owI, I remember that Meo.dlo was one of the ones firing. He was 

cryinp: at the time," whereas during the course of this trial. he testified 

that he saw Lieutenant Calley and Paul Meadlo shoot 1I0me people at a hole 

or crater and that they were the only ones there. 

You are advised that such prior statements. if you believe them 

to be inconsistent, and/or if you believe that lIuch inconsistent statements 

were mnde. are factors to be considered in evalUating the credibility 01' 

the testimony of Hr. Sled1'.e, 'Yr. Conti, l'·ir. Olsen, Mr. H~od. Mr. Hall 

and Mr. Maples. You are not to consider such prior statements as evidence 

of' the truth of' the matter asserted in that prior statement. Rather. 1n 

determ.ining the weight to be Si ven to the testimony of' Mr. Sledge. Mr. 

Conti, Hr. Olsen, Mr. Haywood, gr. Hall and Mr. Maples, you may consider 

MY inconsistency as n factor bearing adversel.v upon hiB credibility 8.11 

a witness at this trial. 

I want to remind the court 0.1' the fact that witnesses have 

appeared in this courtroom Md before this court and have exercised the 

riFAt to invoke the privilege ar,ainst selt-incrimination, and also the 

fact that some of them had thcir attorneys present. You are reminded 

that no interence, e1 ther favorable or unfavorable. may .be drawn from 

the above factll I have just mentioned, for or against either side. 

However, you do have evidence bcfore you in the form of' former testimo~ 

of' the witnesses, Neadlo anil Boyce. which is admissible in a CllJle 11ke 

this where a witness does claim the privilege. A1tho\~h this evidence V8.11 

t ________________ 1_3 -r-. ____________ _ 
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re~eived ·by way of former teAtimony, it should receive no less credibility 

than the testimony of any other witnesses in thin case. I remind you that 

you did have the opportunity to observe the deportment and demeanor and 

other characteristics of these two individuals while their testimony 

was beinr>: read. 

In connection with the testimony of Mr. Sledge and Mr. Conti, 

witnesses for the prosecution, evidence was received as to their bad 

character for truth and veracity, and rebuttal evidence of their good 

character for truth and veracity has been introduced. You are instructed 

that this evidence is admissible for the purpose of assisting you in 

deterndning their worthiness of belief, and the weight to be given their 

testimony. 

In making your determination you may consider all other factors 

bearing upon the credibility of Mr. Sledge and Mr. Conti, including but 

not limited to, the acuteness of their powers of observation, the 

accuracy and retentiveness of their memories, and their general manner 

in testifying. 

Evidence has been introduced to the effect that the witness, 

Charles Sledge, has been convicted of a crime. The law assumes that a 

wi tness who has been convicted of a crime may not be as worthy of belief 

as a witness who has never been convicted of a crime. The fact of convic-

tion does not dis~ualifY him as a witness but it is brought to your atten-

tion so that you may consiaer it in determining upon his credibility and 

the weight of his testimony. 

You have been given a great deal of information concerning 

Staff Sergeant Mitchell: 

a. The testimony of Mr. Dawson, the accused's former high 

school teacher and long-time ac~ua1ntance. Who testified that be bll.d 

known the accused for Over twenty years and that the accused's repu\a-
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tion in his community for beirw a moral, well-conducted person, and 
and person 

law··abiding citizen/of the hir,;hest caliber; 

b. The testimony of the accused's father, Reverend Mitchell, 

that the accused in his own community had always en.Joyed the highest 

reputation for being 0. moral person and law-abiding citizen; 

c. The testimony of Mr. Livingston end Mr. Kelley that. as 

former company commanders of the accused they had regular~y observed 

the accused in the performance of his military duties; that the accused 

had performed his duties in an outstanding fashion; was a dedicated soldier. 

and that they both considered the accused to be one of the finest non-

commissioned officers they had served nth while they were 1n the military; 

that he was a loyal, obedient and well-disciplined member of the m111tar,y 

service; 

d. In addition to the foregoing testimonial evidence, you mB¥ 

also cons ider the affi davi ts from members of the accused's community as 

to the accused I s excellent reputation for being a moral, law-abiding 

citizen whose disposition hao always been known to be peaceable. Among 

the evidence you must consider are the affidavits from a local physidan 

in the accused's cOJ1lllllmi ty, the loc al sheriff. a District Judge, and 

the accused's Co~essman. 

End of Page 15. Go to Page 16. 
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e. You ere further advised that, as to the accused's military 

record, you should consic!er the testimony of Sergeant Cowan who testified 

that he served with the accllsed in Vietn8ID as the accused's platoon sergeant 

and that the accused WBU an excellent noncommissioned otricer whom be 

would like to serve with again. ,,, 
Now, yo,: maL~~~~..r: t? Xol.lz:!!.~ .. v .. e",s_:,-~":::IV_e;.;.U=.:....;.1.h.;;;;i;;;;B __ i;;;;lJ __ v..;;e;;.:.~ 

~!:::.~!:!'X:~.' I!!~~ ... 1?~1:~,~;:.r_B4~~~t.9_~~~n. ~~!':~ you wi}l_ 

agree that. all other things bed.i1g equal, a person of good character 
"""'."",,,,, '.,., '''~., " ..... ,"" .... ~,."., "~,<",, .. q-, "-.',"" ~_'~''''H ;J>~," .,'" '~"""""~''''''''''' ___ ''''''''''I''.r.'' A."' ............. ',._ ...... '''zmr,_~_= ___ _ 

,~!....-~':"s..s. ... g!<~1Y:_l:9.~~~~i.!._~::~1lI: __ tha.~.!!.,.~.~~~...s:ruw~ 
For this reason, in any criminal prosecution the defense is permitted to 

introduce evidence of the accused's good character QII tending to. Show 

that it 16 improbable thnt he committed the offense charged. 

Now, the le.w does not requira that you glve any particular 

Significance to this evidence. but the law pennlts it to be introduced; 

then you must assess it and determine it's persuaBive value, "Wlt QII you 

would any other evidence. Considered and weighed alone, or in conjunction 

wi th other evidence in this case. you ma,y find the evidence ot the 

accused's good chara.cter sufficiant to cause you to retain a reasonable 

doubt of his guilt and thereby warrant Wl a.cquittal. On the other hand, 

any inference of innocence to be drawn trom this character evidence m&¥. 

in your opinions, be more than offset by other evidence in this case 

which you beliave establishes guilt. It is for you to make the 

detenunation. 

liowever, in reaching your findings, it is your duty to 

consider the evidence ot I',ood character that has been introduced. It 111 

alao important that you not improperly, in another connection, use this 

evidence of good character. If a member is convinced beyond a reaeonable 
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douht, conaiJerinf' all the evidence bef.ore you, includinl( the evidence 

of good character, that the accused is guilty. he should not allov 

hic'self to be influenced by " desire to shov mercy tovlU"d the accused 

becall3c of his good chnra.cter. 

Your mssion in reMhing your fimlings is a fact-finding one, 

and it is your duty to reach your findings without re{\a.rd to the conse-

quences of your verdict, and you should not consider the possible conse-

'luenees of your verdict in reaching your findings. 

Reference the first element of the otfense charges. that is, 

that the a.ccuse(l did attler.lpt to do bodily harm to 30, more or less, 

Vietnamese Nationals, the evio.enee in this case raises the question ot 

whether the accused WM in fact the criminal actor Il.!ld necessitates your 

resolving any conflict or uncertainty in testioony on that iSBue. In thilll 

connection, you are reminded of the testimony of lao. Sledge and !flX. Cont:!. 

to the effect that Lieutenant Culley and Sergell.!lt ~litchel1 were firing at 

a group of people in a <11 tcll on the eastern side o£ the village of 

My La! (4) end the teotil1lon;y of Nr. Meadlo, Mr, BOJIce. !<Ir, Turner, end 

Hr. Dursl to the effect the:t Lieutenant Calley e.nd Mr, Meadlo were .... 

~ firine upon ':J'"';;~i';;""in 1;~<t1tch. 

The burder. of proof is on the prosecution with reference to 

every elelnent of the crime cha.rgod, Il.!ld this burden itlcludes the burden 

01' proving beyond l'eaaonable doubt the identity ot the accused as the 

perpetrator of the criae charGed. 

The court is fux'thor adv:!. sed that it :I.D a well-settled 

principle of military law that mere presenCe at the Beene of an ottenDe 

1s not sufficient to sustain a criminal. conviction and does not malte a 

person a principoJ. to the commission of an otfenlle Which mtalht have 

been committed. 
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The court is '''lvised that the 'iefenc'c of alibi has been raised 

by the evidence in this ca3e ,,1 th respect to the offense of assault vitll 

intent to cOllllai t lIlurder. 'l'his evidence tends to ahov that the defendant 

could not have commi tteu. the offense alleged because he vas at another 

place at the time the allege" offense occurred. In the law this is known 

e.g an alibi, and an alibi is " valid defense. In determining this 

issue, you must consider all relevant facts and circumstences including 

but not limited to: 

n. 'I'he testimony of ~!ister Sidney Kye that he saw people 

shooting into ~ di tch at the eastel'n side of the village; that among 

these people was LIeutenant Calley, but that he did not see Sergeant 

Hitchell at the dUcll at this time; 

b. ':rhe testimony ot' t'.lister Thomas 'l'urner that he observed 

Lieutenant Calley and ,·rr. Paul Meadlo 1'iring on people in a ditch on 

the eastern siue of' the ville,ge, but that he did not see SerE,teant Mitchell 

until later on tlmt aveniuE':; 

c. 'fhe testimony of' Histol" Robert Raples that he saw Lieutenant 

Calley and ;.11". Paul r·leadlo firing upon a group of people 1n a hole on 

the outer edge of' the villa,:e, but that he did not see Sergeant l4itchell 

until that n116ht; 

d. 111e teatil::ony of l·lister Paul Mendlo tlmt be. Lieutenant 

Calley, Simone. Btanley S:lOt the people 1n the di teh on the eastern side 

of the v11lagel'A- 1'/01> ~. 

e. '1'110 testimony of '41". Allen Boyce that he saw Lieutenant 

Calley and Mr. "ieOO10 fire upon people in a ditch on the eastern Bide 

of' the village; 

f. The testimony of Nr. Glen Jla,ywood that while sct up on the 

perimeter on the eastern aide or the village, Serge!U'lt Mitchell approached 

him 1'rom the southweat nnd (lat down hy him. !U'ld that shortly thereat'ter .. 

bubble helicopter lAnded back near the ditch where, ~;r. H8¥YOOd. had crossed 

earlier; 
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g. The testiL10ny of I·:r. Jt.l!llea Durai that he vas present and 

IIi tne3sed Lieutena11t Calley r.nd Mr. Pa.ul iiea.dlo fire upon c1 vilinns in 

Ii ditch on the eastern side of the village; tha.t he then crossed the ditch. 

and shortly thereafter saw Gergeent Hit chell; 

h. T\le testi,.ony of Staff Sergeant D1d1.d Mitchell that he 

brought a f,roup of peo~le to the eastern edge of the village where a 

laree ditch was located: that Lieutenant Calley asked him to leave some 

of the :''!embers of Serr,ea.l1t l'!itchell's squad to flUard these people, and to 

take the rest of his squad across the ditch to establish aperimeter. 

Ser,.eunt r~itchell further testified that he crossed the ditch, maving to 

the northeast where he eventually placed the members of hie squad in 

posi tion. lfuile Thovinr, out. he heard firine to his rear. Thereafter, 

a bublhl.e helicopter la.nded back by tbe ditch near where he had previously 

crossed. Sergeant ~'!itchel1 then returned to the ditch Where he talked 

to Lieutenant Cnlley. ;tho ss};ed him to eo baek tnto the village and check 

it out. Sergeant Mitchell testified that upon crossing the ditch after 

tnlkinl: to Lieutenant Calley he observed bodies in the ditch. He further 
• 

testified that he continued back to the village, that he checked the 

village out Wld that he tllell returned to thc ditch. but that at no time 

did be fire into the ditch or see anyone id::slll else fire into the ditCh 

that day; 

1. The testimony of Hr. Charles Sledge that he was positive 

it was SergeMt Hitchell shooting at the people in the ditch; that at the 

time he saw Sergeant Hitchell he "lias nine to ten feet from the accused; it 

was a clear da.y, and nothing was Obstructing hia view; 

j. 'The testinon,v of Hr. Dennis Conti that he waa positive 

it vas Sergeant Hitchell that he saw shooting at the people in the ditch; 

k. The testimony of Nr. Gregory Olsen that he was poaitive it 

was Sergeant r,:1tchell at&ldinr: at the ditch vith 0. rifle in the firing 

position, adjusting his ailJ after each ahot he heard at the time. At 

the time he saw flergeWlt I<itchell, he vas, at the very most, 20 meten 

from him. 
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1. The te5tirooIl,.v of t·lr. Charl"s Hall that he was posi ti ve that 

he S8." £lergeant :,litchell standing at the edge of the di too on the village 

side; that he turned OV"!" " group of people to Sergeant Mitchell end 

Lieutenant Calley at that point; that shortly thereafter he heard 

rapid fire from the general Vicinity were he left the people; that 

ai"ter seeing a bubble chopper land he sa" Lieutenant Calley and 

Serl;eant l1itchell ntandinp. on the eastern sid,., of the d1 tob talking; 

that he heard slo". semi-automatic fire from the area in which they 

"ere standing. 

Alibi. as I have explained that term to you, 111 a complete 

defense to the offense of assault with intent to commit murder, becawle 

it ia obvious that an accused who WIlS not present at the time end place 

of an alleged offense, could not he.ve comai tted it. 

The burden is on the prosecution to estallish the guilt ot 

the accused by leg..J and competent evidence beyond a. reasonable doubt. 

COnae(Ll'1ently. unless you Ill'" satisfied beyond reasonable doubt that the 

a.ccused was present at a ditcil on the eallltern side of My Lai (4), 

Republic of Vietlllll'l, f<t the time the alleged offense took place on 

16 MarOO 1968, you must find Staff Sergeant Hi tchell not guilty. 
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