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;r not thelﬁttempt is conswaneted.

An assault can only be covmitted upon someone who 1s elive.

If vou should £ind tue accused shot into the ditch, and if you should find
that ot the tiwme he did so, the péoPle in the ditch were not alive, then
tue accused could no£ rave assaulted or attermpnted to gsgault them. |

An act of force or violence is unlawful if done without legal
jugtification or excuse.

An “attempt to do bodily narn” is an overt act which améunts to
more thhin mere preparation, and 1s done with apparqnt present ebillty to
do bodily harm to ghother. -

In order to saslist you in déterminiﬁg'whether or not the ngc§s~‘
sary element of intent was present, you are advisgd that the elements of
the allegedly intended offense of parder are as follows:

(n) That 30, more or less, Vietnamese Natiopels ere deed;

(b) Tnat thelr deaih renulted from the act or acts of thei.
accused in shooting at then with an N-16 rifle ot or near & ditéh in |
the eastern section of ﬁy Lai (W), Song My Village, Guang Ngal Province, |
Republic of Vietnam, on or about 16 March.1968 between 0830 hours and “
1830 hours, h | |

(¢} That the killing of the 30, more or less, Vietnanese
Netionals by the accused was unlaﬁful, and

(d) Thet at the time of the killing the accused haed a Bpécifiq
{ntent to kill 30, more or less, Vietnémeﬂe Nationals.

The court iz further sdvised that the kining of & humsn beihg;’
is uplawful vhen done without legsl justificaxion or excuse,

I have advised you that ppecific intent to kill is an easen-
tial element of the offense of agsault with intent to commit murder.

Intent ordinarily cannot be proved by direct evidence, unless, for
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»~.ample, the mccused has been overheard to make a statement of his
intent. You are advised that the accused's intent may be proved by

circumgtantial evidence, that is, by facts and circumstances from which

you may, asccording to the comuon experience of mankind, ressonably infer

the existence of an intent. Thus, it may be justifiably inferred that

L e S e

the accused intended the natural aﬁd probable consequences of any act
purpoaely done by him. Tn this regard, you must consider all relevant
Tects and clrcumstances,

The welght, if any, to be given an inference of the accused's
intent must, of course, depend upon the clrcumstances attending the
proved facts which glve rige to the inference, as well as other evidence
in the case.

The drawing of such an inference 1s permissive merely and not
pondetory, and whether 1t ghould be drawn ab ﬁll snd the welght to be
given to 1t 1f it is @rawn are moatters for your exclusive determination.

In connection with the last element of this offense, you are
further advised that "to the prejudice of good order end discipline™
referas only to acts directly prejudicial to good order and disciplina,_

and not to acts which are prejudicial only in a remote or indirect sense.

An irreguler or improper act on the part of a member of the mllitary
service can scarcely be concelved which may not be regarded in some
indirect or remote sense as prejudiciﬁg dtacipline.

Article 134 does not contemplate such distant effects, and
{3 confined to cases in which the prejudice 1s reasonably direct and
palpeble. 'Discredit" as used in Article 134 means "to injure the

reputation of.” It refers to conduct which has a tendency to bring the

cervice into disrepute, or which tends to lower it in public esteen.

The court is further advised fhat the intent to kill need not
exist for any particular time before the act causing the death, or have
previously existed at all. It is sufficient that it existed at the time
of the act of the accused which caused the death.
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The .ourt 1s advised that in order to econvict the accused of
the offerie of assault with intent to commit murder, & showing that the
asccused merely intended to infiliet grest bodlly harm wlll not suffice.

The presecution must prove b;yond reasonable doubt that the accused
gnecifically intended to kill 30, more OT less, Vietnamese Nationals.

Gentlemen, there are no lesser included offenses of the offense
charged, If you do not £ind the accused gullty beyond reesonable doubt of

the offense charged, you must acquit him.

Saveral years ago when Congress Was considering the leglisla-
tion which ultimately becane the Uniform Code of Military Justice, it
decided to include in that lepislation a specific requirement that in each
and every case you gentlemen, a8 nembers of the court, be reminded of
certain lersl vrinciples before you close to deliverate. It is
generally accepted thet these principles are the cormerstone of the
eriminal courts in tails country ., and they are very inportant. lNowever,
1ike nll principles they are rerely words printed on ﬁ plece of paper
unless and until a group of individuals such as yourselves breathe life
and vitality into them by applying them in a particular case.

Jow, these principles are as follows:

wirast of all, each of yow must presume this accused person to
be ipnocent of this offense unless and until his guilt is establimhed to
your satisfaction beyond & reasonable doubt by the evidence introduced
before you. fny member of the court who is not satisfied beyond a
reasonable doubt af to the gullt of the accused pust resolve this doubt
in nis favor and vote him not puilty. At this time, gentlemen, again
I inform you that there are no lepzer findings in 1lssue in this caae.

You must remermber that the burden of proof to establish the
guilt of the accused beyond e reasonable doubt is upon the governuent.

We do not bring on accused person into this courtroom and force him to
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assunz the risk of being adjudred & criminal unless he is able to satisfy
you that he is innocent, or even to raise s reasonable doubt of his gullt.
Any accused person has the legal and the moral right to walk out of the
courtroom a free man unless the government has been able to carry ita
burden.

How, this does not mean.that in reaching your findings you are
narrowly and artificially restricted to considering as évidence of gullt
only that evidence which has been presented to you labeled as prosecution
evidence. In reaching your findings, it is your duty to consider all of
the evidence that has been presented to you, regardless of its purticuiar
gource; .

Second, there is no rule of lavw dealing with the weight to be
glven circumstantiel evidence or direct evidence. The law does recognizé
a distinction between the two types of evidence, but nerely faor purpoées
of convenlence. Direct evidence of a given fact would be the tﬁstimony
of pomebody who saw that ect occur. Circumstantial evidence is evidenﬁe
which is one step removed from a fact in issue. Jt is evidence from whibh
you are asked to infer the existence of & fact at issue. There is no fﬁle
of law that says direct evldence, in and of itself, ia hetter than cirduhr
stantinl evidence, or vice versa.

In a given case s member of the court might find eircumstantial
evidence bafore him more persuasive then direct evidence to the contrary,
or another member at the same time might feel Just the opposite. You are
the sole judges of the welght to be given the evidence before you. You
night f£ind that the circumstantial =vidence in a glven case was such that
1t left you with a reasonsble doubt that the sccused 1s guilty. If so,
fine. Thia is your responsibility -- no one else's.

T would like to point out to you that in appraising circunstan-
tial evidence, you basically have a two—afep process -- first, you must

decide hov persuasive you find the testimony of the witnese furnishing

e i




tie circumgtantial evidence. If you mccept his testimony as credlble,
and accept his testimony as true, you then. - the second step — have to
decide whether or not vou will draw the desired inference. You wmsy
believe all of the witnesses nnd yet not helleve the evidence 18 strong
encugh snd persuasive enough, in your opinion to eliminate béyOnd a
reasonable doubt that the inferred fact has not been established.

In other words, gentlemen, reasonable doubt can arise from an
insufficiency of proof of the circumstances testified to by the witnesses
or from the strength of the inferences to be drawn from those clrcumstances,

even 1f you find that they have been established.

T have mentioned that you gentlemen must declide whether or
not vou belleve an individuel witness. 1t is completely within your

power to accept or reject the testimony of any witness, in whole or in

part. Of course, it 1s expected that you will act logically; that you'wii; .

not reject the testimony of a witness without reason, but this 1s your
aole responsibility and not that of anyone else.

Determining the credibllity of witnesses is extremely_difficult.
There 1s no doubt about it. Man has not yet been able to ilnvent any
maglc litmus paper for detecting the acid of untruth. You are expected
to use your reasoning ability. I would suggest that in determining the
welght end value to be given any testimony, you carefully scrutinize the
testimony: carefully consider the clrcumstances under whiqh a wltness
testified; carefillly consider everytﬁing before you which, in your
opinion, logleally sheds any llght on the issue of determining'whether &
witness is worthy of belief. Consider each witneas' intellligence, the
acuteness of his powers of observation, the accuracy and retentiveness of
his memory, his apparent candor, hls eppearance and deportment, his
friendships and prejudices, his character as to +ruth and veraeity.

Consider also eny relation each witneas mey bear to either side of the
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case. the manper in which each witnesa mirht e affected by the verdlet,
ancd the extent to whieh, if at a1l, each witness is either supported or
contradicted by other evidenca. You should congider the probability

of esch witness' statemcnts, the opportunity the witness had to observe
and to Le informed os to the watters respecting which he geave tegtlimony,
and the inclination of the witness to speek the truth or othervise as
to the matters within his knowladpe.

Inconsistencies or discrepancies in the teatlmony of & witness

or between the testimony of different witnesses may or may not cause you

to discredit auch testimony. In weighing the effect of a discrepancy,

consider whether it pertains to a matter of importance or unimportant

detall, and whether the discrevancy results from innocent error or willful.

falsehood.

Where coanflict or inconsistency appears it is your function

to resclve it and to deternine where the truth lies. It is not necessarily

the nuiper of witnesses called in support of & particular issue which is
determinative of thet lssue, but it is the force, effect and convincing
eharacter of the testimony siven which will be your gulde in welghing &nd
giving due credlt to this testimony. The rules discussed ebove for
determining the weight and value to be attached to testimony of vitnesses

apply with equal force to the testimony given by the accused.

In deteruwining the credibility of witnesases, you may also
consider that Mr. Charles 3ledge, Hr. Dennis Conti ,mms Mr. Gregory
Olsen, Mr. Elmer Glen iaywood, Mr. Cherles Hell, and Mr. Robert Maples
mede certeln statements prior to trial that may be inconsistent with
their testimony at this trial.

Specifically, Mr. Sledge testified before the Peers Committee
on 8 January 1970 that he BELIEVED that it was Sergeant M;tqhell at the
ditch, vhercas during the course of this trial Mr. Sledge testified that

o (o3
he wes POSITIVE he saw Sergennt Hitchall at the ditch, (‘Befors
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game con Lttee on & Januery 1970, Kr. Sledre alno testified, in regard to
questicns as to who was at the diteh, that "eadlo might have been there,
but I don't rewember.”' During the course of this trial Mr. Sledge
testified that he aid not recall who was at the Altch besides Staff
Sergeant Mitchell, Lieutenant Calley and himself. MNr. Sledge also nade B
statement to the Criminal Investigator, My, Peher, on 1 September 1969,

o K |
in Sardis, Mississippi, that Lieutenant Calley had 0é§ERED Staff Sergeant

¥i{tehell to push the people into the aiteh. During the course of thia trial

dr. Sledge testified that he heard HO ORDERS given at the ditch. (In the
some statement to Criminal Investigator Feher, he stated he did notcig(-
hgw many megazines Gtaff Sergeant Mitchell used. During the course of
this trial Mr. Sledge testified that gteff Sergeant Mitchell had used
two magezines. In a statement to Rennard [Doines on 16 Mareh 1968, at
My Lai (4), Republlc of Vietnam, Mr. Gledpe stated thet Lieutenant
Callev, ¥Wood, and Meadlo shot the people at the ditch. During the cowrse
of thiz trisl ¥r. Sledee testifled he did not renember making such a
statement to Rennard Dolines, whereas during the course of this triul
Mr. Doines testified that Sledge told him that John Wood, Meadlo and
Lieutenant Callev hed Xilled the pecple in the ditch.

Yy, Dennis Irving Conti made certaip statements prior to
trial that meay bLe inconsistent with his testimony at this trial;
gpecifically., during @ conversation with Mr. Olsen, Mr, Turner and Mr,
Sledge at Ware Hall on 13 COctober 1970, at Fort Hood, Texes, he stated
that Sergeant Mitchell tried to get hirc killed in the fleld, end that he
ald not cere if they hung hin now, and if he saw Sergeant !{itchell on |
the street, he would spit in his face, whereas during the course of this

and denled
trisl Mr, Contl testified he did not remember/making such stetements.
ej;% Mr. Gregory T. Olson made certein stotements prior to trial
th&twm;y be inconsistent with his testimony ot this triel. Specifically,

Mr. Olsen testified on 2 Decenber 1969 st the Article 32 investigation

ghat he BELIFVED Lieutenant Calley was at the ditch as he approached,

11
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whereas duriny the course of this trial Mr. Olsen testified that he
REMIGABFRED seelinsy Lieutensnt Celley at the diteh at the time he
crogsed. Hr, Olsen ﬂlso teStifiﬁgu?L the anme Article 32 investigation
o Tyt e oyl bl gg ol bt

that he DID I Aé?'uhu Ftaff ;ergeant Hitchell crossathe ditch whareas during

e ol 3
the course of this tria “he teqtified that he BLID.

Mr. Glen Haywood made certain statements prior to trial that\
may be inconaistent with his testimony at this trial; specifically,
¥Mr. Haywood told Criminel Investigation Asent Buglio, on 12 Janusry
1970, in Baytown, Texas, when asked, "Did you see a helicopter land at

4y Lei (b)?" -- "Yes. I do not know where it was, but I saw an Hw23

land, the pllot get out and velk toward the village. He might havu beeﬂ St

down five or ten minutes. I did not see what he dld, nor did I see him3 i 1  .

speak to anyome.” Similerly, when testifying before a body known as

the Peers Committee in Jaunary of 1970, he apswered, "Yes, I saw a bubble

helicopter with two machine guns on it. All I Enow i3 the pilot got out

or somebody came over. I'm not sure. I didn't watech it that close. I

went somewhere and it went out of my eyesight,” whereas during the course
of this trial Mr. laywood testified that a helicopter landed and that the_
pllot talked to Lieutenent Calley and that thereafter Sergeant Mitchell
talked to Licutenant Calley. Mr. Eaywood alsﬁ.testified before thé Paérs
Committee in response to the guaestion, "Did you hear about other groups-of
people belng shot?" - "No, I didn't hear of any. I asaw & group of men
being shot. I dAldn't nctuelly see them, I saw them rolling in the ditch
ghot ," whereas during the course of thia trial Mr. Hoywood testified,
"I saw & group of people shot at a ditech by Dennis Conti and Paul
Meadlo."” |

Mr. Charles Hall made certain statements prior to trial that
may be inconsistent with his testimony in this trial; specifically, Mr.
Hall stated to Mr., Byers, a Criminal Investigation Divisioa Agent , on
2} Qctober 1969, at Columbus, Ohlc, "I knew that Sergeant Mitchell

finished off the people at the ditch,” whereas during the course of this




trial HMr. Haoll tentified that he uld not know who shot the people at the
ditch.

Mr. Robert Manles made certain statements prior to trial that
nay be inconslgstent with his testimony in this triael; specifically,
when asked by a Mr. Byers on 16 September 1969, if others than Lieutemant
Callay were shooting people in a hole or erater, hé stated, "Yes, but
I don't ¥now who they were. There were elither two or three. I do
net-—/S now, I rewmember that Yeadlo was one of the ones firing. He was
crying at the time,” whereas during thé course of thig trial he testified
that he saw Lisutenant Calley and Paul Meadlo shoot some people at a holc:

or crater and thnt they were the only ones thers.

You are advised that such prior statements, if you believe them

to be inconsistent, and/or if vou believe thet such inconsistent statements

were made, are factors to be considered In eveluating the credibility of.

the testimony of ir. Sledge, Mr. Conti, Mr. Olsen, Mr. Haywood, Mr. Hall

and Mr. Maples. You are not to conslder such prior statements as evidence |

of the truth of the matter asserted in that prior statement. Rether, in
determining the weipght to be given to the testimony of HMr. Sledge, Mr. |
Conti, Mr, Qlsen, Mr. Haywood, Mr. Hall and Mr. Maples, you may conaider
any inconsistency ss a factor beering adversely upon his credibility ae
a witness at thils trial.

T want to remind the court of the fect that witnessee have
appeared in this courtroom end before this court and have exercized the’
right to invoke the privilese arainst self-incriminstion, and also the
fact that some of them had their attorneys present. You are reminded
that no inference, elther favorable or unfavorsble, may .be drawn from
the above Pacts I have just mentioned, for or agalnst either side.
However, you @o have evlidence before you in the form of former testimony
‘of the witnesses, Meadlo and Boyce, whiech is adnmissible in a case like

this where a witness does claim the privilege. Althoush this evidence was
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received by way of former testimony, 1t should receive no less credibility
than the testimony of any other witnesses in this case, I remind you that
you did have the oﬁportnnity to observe the deportment and demeanor and
other characteristics of these two individuels while their testimony

was being read.

In connection with the testimony of Mr. Cledge and Mr. Conti,
wituesses for the prosecution, evidence was recelved as to their bad
cheracter for truth and veracity, and rebuttal evidence of thelr good
character for truth and veracity has been introduced. You are instructed
that this evidence is admissible for the purpose of assisting you in
determining thelr worthiness of bellef, and the welght to be given their
testimony. |

In meking your determination you mey consider all other factors
bearing upon the credibility of Mr. Sledge and Mr. Contl, including but
not limlted to, the acutenesz of their powers of observation, the
sccuracy and retentiveness of their memories, and thelr general menner

in testifying.

Evidence has been introduced to the effect that the witness,

Charles Sledge, has been convicted of a crime. The law assumes that a

witness who has been convicted of & crime may not be as worthy of bellef

a5 & wlitness who has never been convicted of a crime. The fact of convie-
tion does not disqualify him as & witness dbut it is brought to your attan~
tion so that you mey consider it in determining upon his credibility and

the weight of hias testimony.

You have been given a great deal of information concerning
Staff Sergeant Mitchell:

8. The testimony of Mr. Dawson, the sccused's former high

8chool teacher and long-~time acquaintanca. who teatified that he had

known the accused for over twenty years and that the accused’s repuba-
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ticon in his community for beins a moral, well-conducted person, and
and person
law-sbiding citizen/of the highest caliber;

b, The testimony of the accused's fether, Reverend Mitchell,
that the sccugsed in his own community had always enjoyed the highest
reputation for being a noral person and law-abiding citizen;.

¢. The testimony of Mr., Livingston and Mr. Kelley that, eas
former company commanders of the accused they had regularly observed
the accused in the performance of his military duties; that the accused
had performed his dutiles in an outstanding fashion; was a dedicated solﬂier,
and that they both considered the accused to be one of the finest non~
commissioned officers they had served with while they were in the ﬁilitary;
thot he was & loyal, obedient snd well-disciplined member of the military
service;

d. In sddition to the foregoing testimonial evidence, you may
algo consider the affidavits from members of the accused's community as
to the accused's excellent reputation for being & morel, leaw-abiding
citizen whose disposition has always been known to be peacesble. Among
the evidence you must consider are the affidavité from & local physidan

in the accused's community, the local sheriff, a Distriect Judge, and

the accused's Comressman.

Fnd of Page 15. Go to Page 16.
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e. You are further advised that, as to the accused's military
record, you should consider the testimony of Sergesnt Cowan who testified
that he served with the accused in Vietnam as the accused's platoon sergeant

and that the accused wes an excellent noncommissioned officer whom he

would like to serve with sgain.
rid

Now, you may he saying to yourselves: "Yell, this 1s very Puets
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1nterenting, no doubt it is highly mitigating, but what does this all ﬂﬁpﬁrudk

P

have to do with the question of what happened on 16 March 1968, at

asais s ¥

the Village of. /. 1ed. (4], Republic of V1g;nam7“ Well, I submit,

gentlepen, that it can have some bearing upon the issua. of what happened

L Yl £

over there, If you put your r minds to it, I am certain that you will

agree that, all other thinga boing equal, & peraon or good character

Lt it ST AL b Rk o frp) R P AL R

is less likely to commit a crime than is a person of baqwggaggggg;k

P

For this reason, in any criminel prosecution the defense 13 permitted. to B ".f%
{ntroduce evidence of the accused's good character s tending to. show |
that it is improbable that he committed the offense charped.

How, the law does not require that you give any particular‘
significance to this evidence. but the lav permits it to be introduced;
then you must assess it and determine its persuasive valué, Just as yuu:
would any othar evidence. Considéred and weighed slone, or in conjunction
with other evidence in this case, you may find the evidence of the
accused's good cheracter sufficlent to cause you t0 retain a reasonable
aoubb of his guilt and thereby warrent on acquittal. On the other hand,
any inference of innocence to be drawn from this character evidence may,
in your opinions, be more than offaet by other evidence in this case
which you believe establishes guilt. It is for you to make the
determination.

iiowever, in reaching your findings, it i1s your duty to
consider the evidence of good character that has been introduced. It is
alsc iumportant that you not improperly, in snother connection, use this

evidence of good character. If a meuber 15 convinced beyond s reasonable
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dount, considering all the evidence before you, Including the evidence
of good charecter, thot the accused 13 gullty, he should not allow
himzelf to be influenced Ly o desire to show mercy toward the acecused
Lecauwse of his good character.

Your mission in resching your findings 1s a fact-finding one,
and it is your duty to reach your findings without regard to the couse~
quences of your verdlet, and you should not conslder the npoasihle conse~
quences of your verdict in reaching your findings. |

RePerence the first element of the offense charges, that is,
that the accused did ateenpt to do bodily harm to 30, more or less,
Vietnenese Hationals, the evidence in this case faiaes the quaatiqn_of
whether the accused was in fact the criminsl actor and necesaoitates your
resolving any conflict or uncertainty in testimony on that issue. In this

connection, you are reminded of the testimony of Mr., Sledge and Mr. Contdi

to the effect that Lieutenant Calley and Sergeant ¥itchell were firing at _”"

a group of people in a ditch on the eastern aide of the village of
My Lai (L) and the testimony of lr. Meadlo, Mr. Zopce, Mr. Turner, and
Mr. Dursi to the effect thet Lieutenant Calley and Mr. Meadlo were tha.:
cnag firing uponfzhgﬂgéggfgain tgzjﬁitch. f

-The burden of proof 1s on the prosecutlon with reference to -
évery elenent of the crime charged, and this burden includes the durden
of proving beyond reasonable doubt the identity of the accused as the
perpetrator of the crime charged.

The court 1s further advised that 1t is a well-gettled

principle of military law that mere presence et the scene of an offernse '
18 not sufficlent to sustain e criminal eonviction end does not make &

person a principal to the cormisoion of an offensze which miéght have

been committed,
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DUFIHER OF ALIBIT

The court is ndvised that the defense of alibi has been ralzed
by the evidence in this case with respect to the offense of assault with
intent to commit wurder. This evidence tends to show that the defendant
could not have committed the offense alleged beceuse he was ot another
plece at the time the alleged offense occurred. In the lew this is known
os an alibl, and an alibl i3 = valiﬁ defenze. In determining this
issue, you must consider all relevant foets and circumstances including
but not limited to:

a. ‘The testimony of Mister Sldney Kye that he sew pecple
ghooting into 1;1;» ditch at the eastern side of the village; that among
these people wes Lleutenant Celley, but that he did not see Sergeant
Mitchell at the ditch at this time

b. ‘The testimony of Hister Thomas Turner that he observed
Lieutenant Caldey and lir. Paul Meadlo firing on people in a ditch on
the eastern side of the villege, dbut that he did not see Sergeant Mitchell '
until later on that evening:

¢. The testimony of Mister Robert BMaples that he saw Lieutenant
Calley snd !r. Paul Meadlo firing upon a group of pecnle in & hole on
the outer edge of the villare, but thet he 4id not see Sergeant Mitchell
until that night:

d. The testimony of Mister Paul Meadlo that he, Lieutenant
Calley, Oimone, Stanley shot the people in the ditch on the eastern side
of the villagegt /740 HLocsrin |

e, The testinmony of ¥Mr. Allen Boyce that he saw Lisutenant
Calley end Mr. iesdlo fire upon people in a ditch on the easterm gide
of the village,

f. The testimony of Mr. Glen iaywood that while aset up on the
perineter on the eastern side of the villege, Sergeant Mitehell spproached
bim from the southwest and sat down by him, anﬁ that shortly thereafter a
butble helicopter lended back near the ditch vhere, Mr. Heywood, had ¢rossed

earlier;
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g. The testinony of Hr. James Dursi that he was present and
vitnessed ILieutenant Celley and Mr. Paul ileadlo fire upon civilions in
a ditch on the eastern side of the villagze; that he Lhen crossed the diteh,
and shortly thereafter saw Sergesnt Mitchell;

h. Tbe_testimony of Staff Sergeant Dwikid ¥Mitchell that he
trought a group of people to the eastern edge of the village vhere a
large ditch was located; that Lieutenant Celley asked him to leuVe some
of the members of Serpeant #itchell's squad to guard these people, end to
take the rest of his aquad ccross the diteh to esteblish aperimeter.
Sergeant Mitchell further testified that he erosged the ditech, moving to
the northeast where he eventually placed the members of his squad in
position. While moving out, he heard firing to his rear. Thereafter,

a bublle helicopter landed back by the ditch near where he had previously
crossed. Sergeant Mitchell then returned to the ditch vhers he talked -
to Lieutenant Celley, who ssked him to go back into the village and check
1t out. Sergeant Mitchell testified that upon érossing the ditech after
talking te Lieutenant Calley he observed bodies in the ditch. He further
.testified that he ;ontinuud back to the village, that he checked the
village out and that he then returned to the ditch, but that at no time
did he fire into the dlteh or see anyone Eism else fire into the ditch
that day:

1. The testinmony of Mr. Charles Sledpe that he was positive
i1t was Sergesnt Mitchell shooting at the pecple in the ditch; that at the
time he saw Sergesnt Mitchell he was nine to ten feet from the accused; it
was & clear day, and nothiny was obstructing his view;

j. 'The testlimony of Mr. Dennis Contl that he was posltive
it was Sergeant iitchell that he saw shootinz st the people 1a the altch;

%¥. The testimony of Mr. Gregory Olsen that he was positive it
was Sergzeant !fitchell standine at the ditch wvith a rifle in the firing
poaition, adjusting his aln after each shot he heard at the time. At
the time he saw Serzeunt Mitchell, he was, at the very most, 20 meters

from him.
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| 1. "The testimony of Mr. Charles lall that he was positive that
he saw Oergeant litchell standing at the edge of the dlteh on the village
aide, that he turned over a group of people to Sergeant Mitehell and
Iieutenant Calley at that point; that snortly thereafter he heard
repid fire from the general vieinlty where he left the pecople; that
after seeing a bubble chopper land he saw Lieutenanf Calley and
dergeant Mitchell standing on the eastern side of the diteh talking;
that he heard aiow, semi-automatic fire from the ares in which they
were standing.

Alibi, as I have explalned that term to you, is a complete
defense to the offense of assault with intent to commit murder, because
it iz obvious that an accused who was not present at the time and place
of an alleged offense, could not have committed it.

The burden is on the prosecution to estaklish the gullt of |
the accused by legal and competent evidence beyond a reasonable doubt.
Consegmently , unless you are satisfied beyond reasonable doubt that tﬁb
accused wvas pregent at a dltch on the eastern side of My Lal (W),
Republic of Vietnam, at the time the alleged offense took'place on

16 March 1968, you must find Staff Sergeant Mitchell not gullty.
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