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Proseoution Instruction No. 

As sault Urlon a Child Under the .$ge of 16 

If you find the accused not guilty of the offense alleged, or of 

the lesser included offense of assault 'lith intent to commit voluntary 

manslaughter, or of ·the lesser included offense of assault inflicting 
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grievoUs bodily har" you should next turn to a oonsideration of the 

lesser included offens" of assault upon a ohild under the aee of sixteen 

in violation of Article 128. In order to find the accused guilty of 

this lesser included offense you must be satisfied by legal and 

competent evidence beyond reasonable ,ioubt: 

(a) That, on or about 16 11arch 1968, between 0830 hours and 1230 

hours, at or near a ditch in the eastl3rn section of Hy Lai (4),30n 

Ny Village, "uang Ngai Province, .Repuglic of Vietnam, the accused 

d~d thlrty DO) more or less 

R:t:t~i>bdIilDCllblI bodily harm to :ttlCl!IltllI:lcjVietnamese Nati.onal:;YJ ". 

and 

(b) That he did so by shooting at them \~ith an N-16 ):'iflel 

(c) That the 1Iodily harm was done with unlmlful force or 

at least one of the victims tAr_ 

That tl<l!!xri:irl±ms:/_ then Cihildll9l under , the age of 

years. 

The court is further advis(Jd than an "assault" is an attenp;, 

with unlm;ful force or Violence, to d.o bodily harm to another, whether 

or not the attempt is consummated. An act of force or violence is 

unlawful if done ,,,Itl1out 1,'ga1 justiflication or excuse. .An "attempt 

to do bodily harm" is an overt act whiohamounts to more than mere 

preparation and is done vIi th apparent. :('res ent ability to do bodily 

harm to another. The ac t mus t be wi thoui the lawfUl cDnsent of the :'+ , 

person affected. 
: :~:' ' 

The oourt is further advised that an assault, in which the attempt: 

to do bodily harm is consUJlliliated by the' infliction .of that harm, is'" 

called a battery.· A "battery" is d,efinedt as an unlawful, ~d intenti.on~~::": ' 

application of force Dr viDlnnce to the person .of anDthor, by amaterijli' 

agenoy. The ac t mus t be done u" titout legal jus ti:flica tiDn Dr excuse and. 

wi thout the lawful oonsent of the person affected. 'l' 

"Bodily harm" means any P' ysical injury to :ti!Rx~ .or offensige" 

tOUChing of the person of "'nol.her, howeverelight. 
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The offense Il.llege.d.1lJlsl ~:,.is .. l'l.s..s..e:r. offemse differ in that the 

0:J'8II';e alleged requirer;, ashseentiai element¢,. that vou be sa tisfiod 
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be:rond a reasonab10 doubti that,atthe time, the aooused mntended to 
- ~ . , ",1'- '. 

commit murder; and that, under the circumstances, tho conduct of the 

accused 'las to the pr",judice of good ord"r and discipline in the 

axmed forces or "as of a nature to bring disoredit upon tho armed 

forces; "hm:'cas the l08ser inoluded offense does not include such 

element, but it does rer:uire you to bEl sutisfieu beyond lJ[ reasonable 
t"' .... l. L...c Ot!I .... ..,.,J ,"'f"JI.~.t~"" ,b".~/JI ... .,... ..... ~ """,..ac.A 
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doubt'l'that at least on8 of the' vict;iI1Ul "as then a child under the 

age of sixteen yearsa 
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