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Proaecn~~ion Instruction No. 

If you find the accused not eui.1t;y of the offense; oJ.le{j8d, irO'll 

"hould 110Xt turn to 8. consideration of the l"os',r illClud8d offem;8 of 

ru:;oaul t ;ri th intent to coru:d.t voluntary I'Janslaughter in violntion of 

Article 134. In order to fi.nd the accused guilt:/ of this lesser 

offense you mlWt be satirlfied by leg1\l and competent evidence beyond 

reasonable doubt: 

(a) That, on or about 16 Narch 1968, betw3en 0830 hours and 1230 

hours, at or near a ditch in the eastern section of Ny Lai (4), Son Jtr 

Village, (/wmg Hgai Province, Eepublic of Vietnam, the accused attempted 

to do bodily harm to thirty (30) Vietnamese Nationals, more or less; 

(b) 'l'ha t he did so by shooting at them ;ri th an M-1 6 rifle I 

(c) That such act ;ras "ith lmlawful force or violence; 

(d) 'rhat, at the time, the accused intended to oommit voluntary 

manslauePter; and 

(e) That, under the circu;;:s tanoes, the conduct of the aocused was to 

the prejudice of good order and discipline in the armed forces or was 

of a nature to bring discredit u,lOn the armed forces. 

5&1< J&:ENrX i:s :fillIxthu uxx,nm ±:mix tkI!! ilIm :rl1!llllll!!N±x ruI: xu 

x2m uNllx is: xli!:u::t."{RX :thad; "nn :thlil~ :il: l<Bxll[ ox Dx:ld!xtlulxeXI!IlIlIrn:bt 

mfxtkl!! 

Thecourt is further advised that an las8ault" is an attempt, with 

unla"ful force or violence, to do bodily harm to another, wgether or 

not the attempt is conswnmated. An act of force or violence is unlawful.· 

if done without legal justiificEltion or excuse, 1m "attempt to do bodily 

harm" is an overt act "hich 1l110untfJ to more than mern preparation and 

is done with apparent present I'.bility to do bodily harm to Mother. The 

act must be "i thout the lmlful consent of the persons affeoted 

7.'he court is further advised that lim order to conviot the aooused 

of the offense of assault Hith i.ntent to oommit vol1mtary manslaughter.:: . 

a showing that the accused merely intended to iPfUot great bodily 

harm \·lill not suffice. The prosuclltion must prove beyond rea'lonable 

doubt that the accused B!)(,eif ic"lly intended to kill the thirty (~O) 
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Vietnamese Nationals, more or less. 

The offense alleged aild this less~r offense differ in that the 

offense alleged requires, as an essential element, that you be satisfied, 

bf'Yond a reasonable doubt 'Ghat the accused intended to comlili t murder, 

whereas the lesser included offense does not include such element, but, 

it does require that 'you be satisfied be::ond a reasonable doubt that 

the accused intended to commj.t voluntary manslaughter. The oourt :i3 

further advised that the intended offense of voluntary mansJalghter 

is oommitted Hhen a person, with intent to kill, unlawfully kills 

a hUman be ing in the heat of sun den pass ion caused, by adequate 

provocation. The presence of this Provoked passion reduces to 

voluntary manslaughter an offense that would otherwise be murder, 

but it is not a justification or excuse for killing. 
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