- Assaults Consummated.by'Battery

If yoﬁ find the accused not guilty of the offense alleged,.or of
the lassér‘included offenge of asgsanl+4 wlth intent to commit voluﬁtary
mans laughter, or of the lesser incivded offense of assault inflicting
frievous bodily harm, or of the lesser included offense of assault with |
a dangerous WPapon, or of the lesger ineluded offense of asgault upon a
child under the age of gixteen Juirs, or of the lesger included offense
of willful dlscharge of firearm under smch circumstanceg as to

endanger life, you shoulq next turn to a consideration of the lesser

bheyvond Teasonahle doubts
(a) That, on or about 16 March 1968 botween 0830 hours and 1250
hours, at or near 5 ditch in the ewustern Section of M& Lal (4), Bon
My Village, Luang Ngai Provinca, Republic: -of Vletnam, the accus ad
did bodily harm 4o thirty (30) Vietnagese Nationals, more or leés; t
(b) That he diq so by shooting at them with an M-16 mfle-

(c) That the bodily harm was done with wilawful force or violence;

The court is further a&vised that an ”assault" is an attompt w1th.'
unlawful force or violence, to do bodily harm to another, whether or__j:o
not the attempt ig Consummated., An set of force ar violence ig
unlawful if done without legal Justlflcdtlon ox excuse. An "attempt f.#
to flo bodily harm" ig an overt get whlch amounts to more than npere
Ireparation and 1s done with ywmuz apparent presaﬁt ability to do

bodily harm to anothery The act must be'withoﬁt;thé lawful consentt"nw

of the persons affected,
The court is furthor advised that an nssaﬁlt, in whlch the atttempt
to do bodlly harm is cong sunmated by the infliction of that harm is
called a battery, 4 "batteny” is defined as an unldwful and 1ntentlona1 l% s
appllcation of force or violence to +4he person of another, by a mater;al..
agencys The act must be done without legal justificotion and without .;}d;

lawful consont of the versons affected,
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uﬁgﬁqlu warn' means any rhysical injury to or offensive touching

of the person of anothor Lowever sllght.

Tne ofiense alleged nnd this lesser of fange differ in that the
of fense alleged reguires, as an eseentlal element, that you be
satisfied beyond reasonsble doubt thet the accused attempted to do o
bodily harm 3 that, at the time, the accuﬂed 1ﬂtended to commlt murder;
and that, under the circumstances, the COnduct of the accused was to-:-

the rejudice of good order and v15¢1p11ne in the armed forces

or was of a nature to bring dlucredlt upon the armed forces; whereas

the lesser 1ncluded offense does not 1ncluﬁe such - element, but 1t does
require you to be satisfied bevond reasonable doubt that the aocused

did bodily harm to thirty (30) Vietnar_ne'se:' Nationals, 'mo;ce_ ‘-o;v: ;1@55‘.




