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If you find t,\le accused not guilty of the offense alleged, or of 

tbe lesser included offense of {",sault vith intent to commit v-oluntary 
manslaughter, or of th0 losser included offense of as saul t inflicting 
p;rievou8 bodily harm, 01.' of tho lesser included offense of aesaul t ,lith 
a dangerous weapon, or of the lesser inoluded offense of assault upon a 
child under the age of sixteen yu(;rs, or of the lesser included offense 
of I,illful discharge of fire,rrm under stitch circtL'llstancos as to 
endllnger life, you SllOUld next turn to a cons:Lderation of the lesser 
included offense of assault consUIrunated by a battery in v-io~ion of 
Article 128. In order to ftind the accused guilty of this lesser 
included offense you must be satisfied by legal and competent ev-idence 
be;vond reasonable doubtl 

(a) '£hat, on or about 16 March 1968, betlveen 0830 hours and 1230 
hours, at or near a ditch in the easter~ section of l'W Lai (4), Bon 
Jojv Village, ',uang l'igai Prov-ince, RtJI'ublic .0£ Vietnam, the accus cd 
did bodily harm to thirty (30) Vietnalilese Nationals, more or less; 

(b) That he did so by shooting at them with an J11-16 rifle; 
(c) That the bodily harm vas done I,ith uillavful force or v-iolence. 

1'he court is further advised thl1t an "assault" is an attempt, with 
unlawful force or v-iolence, to do bodily harm to another, whether or 
not the attempt is consUIHmated. An act of force or violence is 
unlawful if done >Ii thout legal ;justi.fication or excuse·, An "attempt 
to .do bodily harm" is an overt act which amounts to more than mere 
preparation and is done I,i th ~1l[XlI[ apparent preselb.t ability to do 
bodily harll1 to another, 'fhe act must be without the lawful consent 
of the persons affected. 

9.'he court is furthor advised that an assault, in which the atttempt 
to do bodily harm is consummated by tile infliction of that harm, is 
called a battery. A "battery" in def!i.ned as an unlawful and intentional 
application of force or v-iolence tol,h" person of another, by a llk'l.terial 
agency. The act must be done without local justification and I>rithout 
lawful consent of the persons affncted. 
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":30r!'il:i harm" mr.;a..'r1S allY p:l,'rsical injury to or offensive touching 

0':' tlw rarson of anoth0r, l".o'/18vcr slight. 

The offense alleged and this lesser offense differ in that the 

offense alleged reo"uires, as an essential element, that you be 

sa·tinfiod bnyond rem:onabl() doubt that the accused attempted to do 

bodily harm; that, at the hme, the accused intended to cormnit murder; 

and that, under the circumstal1C8s, the conduct of the accused was to 

the "rcjudice of good order and discipline in the armed forces 

or \,as of a nature to bring discredit upon the armed forces; whereas 

the lesser ip,cluded offense does not inolude such element, but. i tdoes 

require you to be satisfied beyond reasonable doubt that the accused 

did bodily harm to thirty (30) Vietnamese Nationals, mo):eor :less. 
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