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.Assault \>/i th a Dangerous Weapon 

If you find the accused not f,'1.tilty of t},e offense alleged, or of 

the lesGer included ofi'ul1se of assault Hith intent to commit voluntary 

manslaughter, or K"lfllMlt of the lElsser included offense of as saul t 

inflic ting grievous boMly harm, you shoule next turn to a 

consideration of the lesser included offense of assault Hi th a 

dangerous "eapon in violation of Artiole '126. In order to find the 

accused r;uilty of this losser includ!')d offenDe you must be satisfied 

by local and competent JIlXIl!Il! evi.dence beyond rensonable doubtl 

(a) 'J'hat, on or about 16 Na:cch 1966, bet"een 0630 hours and 1230 

hours, at or near a ditch in the eaBtern section of Ny 1ai (4), Son 

Ny Village, ,<uailg Ngai Province, Republic of Vietnam, the accused 

attempted to do bodily harm to thirty (30) Vietnamese Nationals ,more 

or less; 

(b) That he did so by shooting at them with an ~16 rifle; 

(c) That the accused did so with a oertuin weapon, namely, an M-16 

rifle; 

(d) That the attempt was done wHh unlawful force or violence; 

and 

(e) 'fhat such 11-16 rifle was used in a manner likely to produce 

grievous bodily harm. 

Thecour'c is further advised than an "assault" is an attempt, with 

unlawful force or violence, to do bodily harm to another, whether or not 

the attempt is consummated. An act of force or violence is unlawful if 

done without legal justification or excuse. An "attempt to do bodily 

harm" is an overt act \,hich amounts to more than mere preparation and 

is done with apparent present a bili ty to do bodily harm to another. The' 

act must be without the lawful consent of the persons affected. 

"Bodily harm" means any physical injury to the person of another, 

however slight. However, by "grievous bodily harm" is meant seri.ous ,'" 

bodily injury. "Grievo11.s bodily harm" does not include minor injuries,' 
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to internal organs, and other sp.riou8 bodily injuries. 
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Assault With a Dangerous vieappn, Nc. 2 

em-ployerl is an aG£,"L'B-vated assault. A weapon is "dangerous II v,hen used 

in such a manner that it is lil:ely to produce death or gciovdus bodily 

harm. A weapon is "likely" to produce death or grievous bodily harm 

when the natural and probable conseQuence of its particular use would 

be death Or grievous bodily harm. It is not necessary, however, that 

death or grievous bodmly harm be actwllly inflicted. 

Paip, superficial or trivial wounds, anqA;emporary impairment of 

some organ of the body do not ordinarily establish "grievous bodily 

harm." Such effects 8J~e common to most ordinary assault and battery 

cases. 'l'he Question whether an injur;v constitutes "erievous bodily 

harm" is one of fact for the court to determine in the light of the' 

surrounding circumstancen. In making the ultimate determination, the 

abs,mce or presence and extent of factors such as: persistence of 

the injury and its adverse effects; severity of pain or suffering; 

time of hospitalization or oonfinement to bed or room; lergth and degree 

of unconsctousness; amount of force or violence applied; extent of 

interference with normal act:ivities; may properly be taken into 

consideration. 

The offense alleged and tlds lesser offense differ in that the 

offense alleged requires, as XH essential elementJ, that you be s/1,tisfied 

beyond a reasonable doubt -thtso the 8:'i8HS Q 9 et*cIi:?i"sB t@ ds lase-id;, 11 ]noL: 

, that, .. at<'lr...:t!;Jh..,O .. · ..;il;;· lJ.;· m""'f:'~, the accusGd intendep, to connnit murder; thatljl und,er 

the circumstances, the conduct of the 'accused Has to the prejudi.ce "of" 
good order and discipline in the armed fcrces or was of a natUre to;' 

bring discredit upon~he armed forces, whereas the lesser included . 

. offense does not include such elements, but it does reQuire that ,you; 

be satisfied beyond a reasonabl8 doubt that the XHmmlll:i: :b!i'tirxxa 
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