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MEMORANDUM OPINION

Respondent AND ORDER
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In a Petition for Writ of Mandamﬁs, the petitioner has 1ndi-
cated Lhat he has been charged wlth dercliction of duty and
falilure to obey a lawflul regulation in violation of Article 92
Uniform Code of Military Justice, and that the charges have been'
indorsed for investigatlon pursuant to Article 32 of the Code. :
He sceks access to Volume I of a Report entitled "The Départment of
the Army'Review of the Preliminary Investigations into the MylLai
Incident (U)" submitted by a commlittee chéired by Lieutenant
General William Peers. Three grounds are asserted in support of
the application for relief: (1) the nonspecific and conclu~
sionary nature of the charges; (2), the inablility to rebut the
report will prejudlce the Petitioner before the convening au-
thority; and (3), the fact that "no Jjustification exlsts for
Respondent's refusal to grant Petitioner access to Volume I."

In responsc to this Court's Order to show cause, if any
“there be, why the relicf should not be granted, Respondent contend
alternatively: that this Court lacks jurisdiction and that an
adequate remedy exists In'ﬁhé.hormalrjudidial"prOCéss.V”fHﬁfh:me-

The issue of jurilsdiction will not detain us., Whether this
is a question of the All Writs Act, 28 USC §1651 (1964) or a

matter of necessary Jjudiclal arrogation 1is only academic. Compar
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imited States v. Draughon, ___ CHR_____ (1970); United States v,
I azor, CHR » Mlsc. Doclket 1970/2 (7 July 1970) with

larbury v. Madison, 5 US 137 {1803); Noyd v. Bond, 395 US 683,”§¥?

86, 693 (1969). Urder our obligation to oversce the adminis- RREE
tration of criminal justice within the US Army imposed upon us
by the Constitution, the Cbngross, and the Commarder-~in-Chief,

we will not hesitate to grant such relicef as is neccssary'and

propeér to insure the fair and orderly administration of

N military Jjustice if the other provisions of mllitary law estab-

\\\\\lish no specific remedy and where in Justice, falrness and good
Government there ought to be one. See Noyd v, Bond, supra. ?

Turning now to the merits of the controversy the relief

sought is extraordinary in nature and petitioner is required to
dcmonstrape that the ordinary course of the proceedings against
him through trial and appellate channcls is not adequate.
Hallinan v. Lamont, 18 USCMA 652, 653 (1968); United States v.

-

Hutson, CMR (ACMR‘19YO). Artiele 32 investigations are

not beyond pretfial examination by appellate courts in the
military judicial system. MacDonald v. Hodson, 19 USCMA_

2 ¢mMrR _ (1970). The question 1s not whether the Respondent
.is entitled to review the document under controls éppropriate to
its classification and effect upon the rights of others. Our
concern must be directed to the issues of irreparable harm and

adequate remedy. We will in thils context address the petitioner's
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three contentions: o 7 -
. Firét; The petitioner 1s entitled to be informed of the

specific nature of the acts or omisslons charged. If the charges

fail to so inform him the petitioner may petition the ccavening
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authority for a Bill of Particulars. Tf this is denled and the

eharges are reforred Lo brinl 4n @ sestlon conducted pursuant
to Article 39(a) of the Code, 10 USC §839(a) or upon arraignment._
whon the casce 1s called Tor trial, the petltioner may renew his
reqguest.  Sce United Statos v, Paulk, 13 USCMA 156, 32 CMR 56
(1963); United States v. Wlllians, 12 USCMA 683, 31 CMR 26¢
(1962). H

Second. The Respondent denies and there 1s no allegation
to the contrar& that the convening authorlity has had access to
the report.. It cannot have therefore influenced him in any way.
The reference for trlal, the pretrial advice and other influencés
on the convening authorilty arc subjJect to review by the military
Judge. Should these charges be referred to trial, he has *
authority adequate to his responsibility and may be expected to
protect the'petitioncr's rights.

Third. The Article 32 investigation partakes of the nature
both of a preliminary judicial hearing and of the proceedings of,
a grand jury. United States v. Tomaszewski, 8 USCMA 266, 24 CMR
76 (1957). Assuming, that the present refusal to grant access 1s
without Justification and if the charges are referred to trial,
tﬁe military judge may if appropriate, order a new investigation
in the event he finds that the failure to provide tﬁe document
materially prejudiced the petitioner's substantial rights. United
States v. Nichols, 8 USCMA 119, 23 CMR 343 (1957).

That which has thus far been said should‘not be taken as an
"indication that wc'bélieve'thét”the.reSpéndénﬁ iS Juﬁfi%&édwin‘
withholding the document from the petitioner, Our perusal of the

document leads us to a contrary conclusion. However), since there
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i an adequate remedy in the normal proecsy of Judicial adminige i
: . u - ]
tration, no basis for an lesuvance of g Writ of Mandamus or Ew
RINI
other Order for Extraordinaryyﬂelief appears. It 1s, by the ~J
Court, this 22nd day of Septcmi}:em 1977, _ . :;!
ORDERED : il
“I
That sald Petltion for Writ of Mandamus be, and the same is, i
‘hercby denied. _ i
"F'OR THE COURT; | ' ;y
. g
Senlor Judges CHALK and PORCELLA concur in denying the Petition. %
They express no opinion on the release of the document. ' %
Judges COLLINS and NEMROW now absent. - {
Judges GHENT and TAYLOR not participating. f
;
: |
¢c: CPT Brian B. McMenamin %
LTC Frank J. Dorsey |
Counsel for Petitioner i
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CPT Benjamin G. Porter !
COL David 7. Bryant j
Counsel for Respondent ;
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