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MEf·l0HANDUM OPINION 
AND OHDEH 

In a Petition for WI'it of Mandamus, the petitioner has indi­

cated that he haG been charged with dereliction of duty and 

failure to obe1 a lawful regulation in violation of Article 92, , 

Uniform Code of Military Justice, and that the charges have been 

indorsed for investigation pursuant to Article 32 ~f the Code. 

He seeks access to Volume I of a Report entitled "The Department of 

the Army Review of the Preliminary Investigations into the My Lai 

Incident (U)" submitted by a committee chaired by Lieutenant 

General William Peers. Three grounds are asserted in support of 

the application for relief: (1) the nonspecific and conclu­
I 

sionary nature of the charges; (2), the inability to rebut the 

report will prejudice the Petitioner before the convening au­

thority; and (3), the fact that "no justification exists for 

Respondent's refusal to grant Petitioner access to Volume I." 

~~. In response to this Court's Order to show cause, if any 

'there be, why the relief should not be granted, Respondent contend 

alternatively: that this Court lacks jurisdiction and that,an 

adequate remedy exists i~ thd norm~l judicial 'process, , " :,- Y': ,,:> 

The issue of jurisdiction will not detain us. Whether this 

is a question of the All Writs Act, 28 USC §165~ (196 11) or a 
, I 

matter of necessary judicial arrogation is only academiC. Compare I 



Mi~c. Docket No. 1910/7 

Ilnited St"teG v. DrilUl·"hon. C·W (J"70) U J ___ I' '___""-' ; n.l.toc1 States v. 

j Izor. __ CI!JH __ • i'il c, c. DoeLet 1970/2 ('r July 197 0) with 

liarbury v. ;oClci:Lc;on. 5 us 137 (1803); Noyd v. Bond, 395 us 683, 

(;8(" 693 (1969). UI~der our o1>liGation to oversee the adminis­

tral:ioll of crj.ndnal justice 1'1:'.t11in the US Army imposed upon us 

by U18 Constitution, the ConGl'OSS, and the Commar:der-in-Ch:Lef, 

we l'lil1 not hesitate to Grant such relief as is nec;essary and 

proper to insure the fair and orderly administration of 

. mi1itClry justice 

~l:LS11 no ~pecific 
if the other provisions of military law estab-

remedy and where in justice, fairness and good 

Government there oUGht to be one. See Noyd v. Bond, ~pra .• 

Turnin~ now to the merits of the controversy the reli~f 

sou~ht is extraordinary in nature and petitioner is required to 

demonstrate that the ordj,nary course of the proceedings against 

him through trial and appellate channels is not adequate. 

Hallinan v. Lamont, 18 USCMA 652, 653 (1968); United States v. 

Hutson, __ CME __ (ACME 19'(0). Article 32 investigations are 

not beyond pretrial examination by appellate courts in the 

military judicial system. MacDonald v. Hodson, 19 USCMA __ , 

42 CMH (1970). The question is not whether the Respondent 

is entitled to review the document under controls appropriate to 

its classification and effect upon the rights of others. Our 

concern must be djrected to the issues of irreparable harm and 

adequate remedy. We will in this context address the petitioner's 

three contentions: 
. '" .. ', ,', 

First. The petitioner is entitled to be informed of the 

specific nature of the acts or omissions charged~ If the charges 

fail to so inform him the petitioner may petition the cc~vening 

2 

, 

I 



author:lty for a B:i.11 of 1'art:tcul,_er.".. If to, -I ' -' 1 d d t
C C< " .. 1 .. S _" S \Ion: ,0 an oe 

0))l'lT'~(] U!'Q l'C[Ol'l'I]li Lo ul'J.1l1 :ill U t:t,uL:lCl)1 CDl1dUcteci pUY'13Uant 

to A)'ticle 39(a) of the COcle" 10 USC §839(a) or upon arrai.e;nment 

\-1)](>1\ the case is called for trial, the petitioner may renew his 

request. See United Statos v. Paulk, ij USCMA ~56, 32 CMR ~56 

(19 63); United States v. Willia~s, 12 USCMA 683, 31 CNR 269 

Cl9G2) . 

Second. The Respondent denies and there is no allegation 

to the contrary that the convening authority has h~d access to 

the report. It cannot have therefore influenced him in any way. 

• ~he reference for trial, the pretrial advice and other influences 

on the convening authority are subject to reView by the military 

judge. Should these charges be referred to trial, he has 

authority adequate to his responsibility and may be expected to 

protect the petitioner's rights. 

Third. The Article 32 investigation partakes of the nature 

both of a preliminary judicial hearing and of the proceedings of., 

a grand jury. United States v. Tomaszewski, 8 USCMA 266, 21j CMR 

76 (1957). Assuming, that the present refusal to grant access is 

without justification and if the charges are referred to trial, 

the military judge may if appropriate, order a new investigation 

in the event he finds that the failure to provide the document 

materially prejudiced the petitioner's substantial rights. United 

States v. Nichols, 8 USCMA 119, 23 CNR 3~3 (1957). 

That which has thus far been said should not be taken as an 

-indication that we believe that the respondent is justified in 

withholding the document from the petitioner. Our perusal of the 
, 

document leads us to a contrary conclusion. However~ since there 
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" 
J~Lsc. Vocket No. '19101/ 

i,j nn o.c.lcquatc remedy :In 1:,-ho nornl111 "Pl:'O'COnfJ of.' jUd:tctnJ. ncJmin1a_ 

t:'Htion, no basis for an J~~'~;Lfnncc of 0. \-,I.cit of MandD.mu~; or 

other Order for ExtJ'aordLnc,ryL\elief appears. It is, by the 

Court, th:U; 22nd day of Septeml,t'~ 19~'), 

'l'ilat said Petition for \'Irit of Mandamus be, and the same ls', 

!lCreby denied. 

'FOll 'THE couwr: 

Senior Judges CHALK and PORCELLA concur in denying the Petltion. 
They express no opinion on the release of the document. 

Judges COLLINS and NEMlIO\'l now absent. 

Judges GIIENT and TAYLOR not participating. 

cc: CPT Brian B. McMenamin 
LTC Frank J. Dorsey 

Counsel for Petitioner 
CPT Ronald L. Stefani 
CPT Benjamin G. Porter 
COL David T. Bryant 

Counsel for Respondent 
The Judge Advocate General (ARMY) 

OB;.l-)IAL: g 
I(Ic~C;;'1JJt!7JJ.~~ 
WILLIAM O. MORRIS 
Captain, JAGC 
Clerk of Court 
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