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FAcTs:

Pvt, Horeno, a witness for the presseution will testify that em
the svening of 14 Jemuary 1972, she was st the ¥CO Club. She will
aleo teatify that during thet evening she had twe conversations with
Spé Sam Barnvell vegardiang S¥C Johmson (Rev.). _

The firat of thene comversationms boak place ot the har. During
the conversatlon, Spd Barmwell wupposedly stated that “the old man
{5¥C Johoson) hee a lot of woney,” Pvi. Movens does nod veeall if
PTG Barmes was present at this riwme, :

The aetond convarsation took plece at the Jjukebox. S5pé Barmwall
i suppomed to have sald, “Lesve the old man alens; ve'll take cars
of him”, and somothing te the effeet that L Pwt. Mereme would lead
the old man oukside, he weuld Ge taken care af. PYC Barnes was in
the general vielplty but Pvt. Horveno does not recsll whether or not
he vas within hesring distence.

Other witaesses will testigy that PEC Darmes was in the club
that oight but cannot ralate any conversatloss that he took part ia,

Pwt. Morene will alss testify that after the elleged robbery,
Spé Barswell, oa the poreh of bhis barracks, gawn §20 te Pwt, lovene
and stated seusthing te the effect that “That's all the old man had,®
Agaln, FPFC Barmes was in the viciaity of rhe conwerastion bhut she
caanot regall whether he vas within hearier diztence.

LEGAL CITATIONS; Para A0 (b) HOM 1969 (Zew). U.8. v. Lihoswiere,
18 USCHA 337, 52 om 337, (1962), snd V.. v. Meverly and Gartley
14 USCHA 668, & MR 248 (1964)

ARGUMENT 1

To allovw the evidence of these declarations sade by Spd Bawnvell
fato evidenee sgelast PYC Barnss, the government nast adwit them
a3 exqeptionn te tha hearsay rule. The sowarmment is depunding oun
paragraps 140h of MM 82 » steatemsnt of & co-gonspirator.

In the case of V.8, v, Laboswlsere, supra, statements by accomplice
A that sceused 3 wes inwelved ia a cooeplescy, wads out of B's
presonge asd to guards to induce tham te jola in 2 conwpirecy wers
excluded Lecsuse tha goverament fatled to ghow the zoospirsecy exizted
prior to the statewmsnt.

Therefore, the goverawsnt wumet show the existence of the con-

gpiracy bhoth chremelogicelly and logleslly prier te the statawment

made.  Ax che court said in Labessiera:
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Teen Ak da equally wvell sertles Ehal, as the ‘aaual, supra,

aotes, sueh declaration 3o he adolysable - mast be made ! 2 tha
mou@pitaﬁy"ar,“!ﬁ“t&a*ﬁsfﬂi-a_“tﬁn’?édétal'jﬁﬂitiif:fﬁ uring the
“It ie ¢lomentery vhat a SEAtemant of a euwaﬁitatnﬂ, in ovder
to bimd eug CO-CO0E pAYALOr, must bhe & sLakement not vade Ln Eha
foxsation of the comspiraey, (fup added) bue wfeer Cie conapivacy
1s forwed mad in furthevance of 1vs ghleets, T 1 than aduiusable
against all upon the theoiy taae ench then spsaks and sere for all,
if speaking ox aeting in fnrc&@rmneﬁ“ﬂf”ﬁﬁ&'ﬂhjﬁéﬁa of the een-

?ggr:§¥" {Collengar . valted Seates, 53 ¥24 %5, B {(Ca Te, £4E)
kY )

The erpeial question, therafore, iz whather thexre {3 any
avidence proving the sxisvence of the wlleged ronspiracy Lefore
the statenents were made. Tas nuwtiﬁﬁ@y]@t)?vg._ﬁgggaq g the
anly evidepes wa Lave on phis wattaY, 011 orher witnnsamn de
ot reekify wo eny cotvorzations of the mccuned, Loeking aolely
k@ the teatimony of Pve, “OXene, ve wee that tha conspiracy
eertainly did sot eximp, as Lo her prinr, to the statements s inea
thewe are the ctetewsnys witlek fnvolved her. Yo a vonsplraeyr of
PYC Bevned, 3pd Bugnwell and PYL, foranc cewld noe have skisted
PELOT t0 the stetament.

What evidence do we have that PFC Aatnes and Spd Beravell
entared fneo a eonaplivacy before Lhens *EALEMANLE wore »ade? The
amly svidence iw the ohepure refsronce to on uadefined “up in ong
of the statesents. [: ehin safficient to srovs the antatence
of o conspiracy? The saswer i 4in the psgative, TIn the Labosniare
cade (Supra) the seart held that » statewent aaming the aceusad
#as imsufflclent vo prove tha existanee of the eansnivacy, The
goult statad:

“Hotwover, we TRY BOL, 48 the Goweranent suggests, raly on tas
rantent of Taylor‘s cenversationy with the variome vitnassoes o
asvablish the existeuen of a consplvatorisl wgpreement with the
scousad, for suei would permit the questioned evidence frsalf te
furnish the pradicate fay ite adufsethility, He have pap held
shat "hooretrappiug’ of s sert (& fnpernlsasatla.’”

Sinee the covernwent has falled 0 show that et the rime of
the allenwd stateuants that these wtatamenis wate sade duriap aond
in fuyp:orsnge of a comgpivaey. they sre inadulzsable a8 huaEHRY.

8% to the third seatement and non-verbal st of Spd Barpwall
sade oo the poreh of ais bareacks, thig statesent iz alse hamrsay
as it relates to PYL Devaes. Tlls stotemenr waa wade after tiw
allesad locidant and wes aot in furthaysnee of the alleged ineident.

Ao the Zowrt stated In Bawerly Case supra:

“He wore faced with o sixdlar quastion in Unlted States v,
Salisbury, dwpra {16 8 CHA 171, 13 CHM 383]. There, a: here, the
central ok juet of the conspirsey was the laveany of “”va'?m”nt.l cod
property. aud eg¢ beld in Sallshory thse thw‘uunﬁpirncy-was complets
when the o jeet of the comupiracy waz ohesinsd.”
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Thevefowe, this tmﬁimy should also he supprassed.
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