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l. Pursuant to an earlier oral request, tha Defeanse respectfully requests that all
witnessss called to appear at Article 32 Iavestigations inwolving the My Lai cases be
made gvallable first to all the defense counsels concerned, with the case in vhich the
witness is acheduled to appear being given priority. Aay subsequant interviews of
auch witnesses by Government raepresentation should be arranged atrictly as a matter of
convenience.

2, It iz the Defense poaiticn that witnesses called to appear at these Article 32
Investigations are “to be examined in the presence of the accused” (Paragraph 34d, MCM
(1969}, Rev.), and that while the Covernment may be represented at the fnvestigation
by counsel (Paragraph 34c, MCM (1969), Rev.), the Govermmeat counsel has no right to
interview such witneases axcept 4% a couvenience cutside, the investipation itself. An
Article 32 Investigation is clearly a means of discovery by the accused (United States
v, Saswels, 10 USCMA 2066, 27 CMR 280 (12959)) and its function i not to "perfect a
case against the accused™ (Pavaegraph 3da MCM (1969), Rev.). In these cases all the
witneases have been ifnterviewed by GID Agents at least once, not to mention being
queried by repregentatives of the Inspector General, Peem Committee, and in some in-
stances these wituesses have sold storias to the Press; thus, the dangers that these
witnesges have been frozen Into inaccurate or coerced atatements gre apparent. It 1s
therefore imperative that the Defense be given first access to these witnesses in oxder
ts realistically test their stories amd to prepare for a proper cross-examination at
the Avtdele 32 Investipation.

3. The Defense would strenuously object to any coummand or staff direction shunting
off these witnegses initially from the Dafense, thervaby nepating fes right of fresh
discovery and opportunity to preparé & proper cross-examipnation.
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