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FROH: C(1)toin D. Hudson 

Dlll:';: Obcclicncc to Orders 

I. The Doten;]!} To "Cbcdi()nce to Ordor,~' In International Law - By YoX'am. 
lrlnsteln, .i\:-;J:'i.il"Jt'hofl' - Leyd.en, ~965. 

The ClcCl.,())llI:! a:I,,,)l"Oucnc,, to t..'l.is d.efen3c range frOl1l reS;(lOlld.1.at su;parior 
to nboolut,} l1obil:Uy. The most f'amiliUl." comr>:t'omioe, hcmevel:', hus been the 
'!Ilonife:,t Ulc::nlity principle -' "not formal. unlawfulness, hidden or h(l.ll·~ 
hiMon, not un1.mr.['v~nc:::iJ llhich 13 dillCGl"Uible on1;y" to legal OXllGr'ba, but a 
COn8)?:l.c"UOull illld :flDgrant breach of the la.w, II clea1.'ly cri:ro1nlll. ch!l.;t'ac:wr. II 

Lci,iizig Trials 

Pw."auant to theGe= Gove.rnm<mt' rJ l'ef'ust1l to abide by .Art. 228 of tho 
Versaillco ~'ro.ut:r of 1919, only a. fe~T roll)'O:!." Qf;eonilorll werl,l e:!J''Ilr t:rhd after 
1M I, and thon by GOl"Ililln CO\ll'tll. These trials> for !l1I.tt\Y, (;1):'0 s,ynolllflllOU* wi tb. 
a jud1cio1 force. 

In the Rooert. HellIi\:lUn Case, 'Jlme:r:l.cc.u J01l.l:':!llll of International. Law, Vol 16. 
lh 699', thii'COurt stated that it wQUJ.d. convict oJJl;tf if' tho d<lfendant kn'll':f 
that tho order coJ.led for a criminal Mi;. In the F111mlovory C'!E..~ caG'e,­
.A.J.I.L., Vol 16, D. 708, the critico1 lml(:.i.' .. lgll of tllU cour~ accopteil. too 
manifc8t illecn.1.ity lorinciple IJ.n(l :f'llrther GJtecifiod that a fin.cUng of gtlllty 
could be mitigatod by ooedi'3nce to orders. 

~l..'mi:f.'el3t mee~llty und Pcrsont1l l~01iledt>! PrS.ne:l.Qlea 

Clearly, 1ltan1f.'cst U1egality 1s objective in character, ond. to Btnnd. 
tho tost ·the llleg<ll1ty =t be "Obviou.s to e:n:t person of ordi~ tmdej:st~\Ilding." 
Jj'autCr:1' llOht, 'l'Jl~"':!'L2fJ1ations and the Ptmislun.ont 01" lIar C~.:l.lnen, ~:;;..!.1l'!: 
YOt:ll'll0,"'O;:;;k:...,;:;o;;:,f-'I::;;11;;,; .• t;.;:f)"'11.;;;UO'''''''''';:..;;.;\ 011=o1:;;;..::;Lo=_11, Vol 21, p. 73. --.-

?:he )?roblem of the principle at hand., ll.'I.'i:gell When th~ objective percacr?tion . 
of tl¥:: :1;'casoMble in the situa.tion does not 1ml1.y ~11th tho sub;JOCUVfIl 
CO{;I1i'f:;lon of.' the l)(~:rticular delincluest. As tho princi;ple i", ult:lJM'ceiy . 
concorned lrlth the ~waroness Qf the indiVidual charged, the m.:t!'lif<)st illegality 
crito:rion C!'Ill Ovel."ate only as an auxil.iaryttochnicd. contS.nua.nce of th(~ law 
of ,w;l.('lol1.Co. It 1:.1 Il. test to :f'acU:t.tati!.' tho 1;a1311; of tl,lJccl"tClin.1ng tmbjoctive 
11l1otd.o<.1.go. l-lanii'est :U.legality wlll. raise tho rebuttable prosUlltAJtlon that the 

.. 1 

'L_L ---------------------r----------...:.-_..:..I 



MEl40RANDUM 
CPT Hudson 

accused was aware of the i~legality (P. 30). In some Circumstances, perhaps 

there can even no allowan~e of sttampts to rebutt the presumption. 

Manifest illegali~J thus leaves the Kernel issue of personal Know1edge ~ 

a conclusion that confronts the old legal tenet that ignorance of the law 

is no excuso. Some l1l'iters try to escape this coni'lict by saying that it 

is the facts, not law, that have been mistaken. More cOllll!lDnly. the old 

tenet is a1raply rejected in the obscure field of war crimes. Glaser. 

Introduction, pp. 122; L. R. V. N. W. C. C. (Law Reports of the United 

Nations liar Cr1m1nal Comission), Vol 7, p. 64. 

The problem might not ever arise as where there is no doubt as to the 

illegality of particular orders. Or as Dinste1n suggests, the mistake of' 

law under obedience to orders can be rega:'ded as sui genesis and. Bet apart 

from mere mistake of law or obedience w:l.th no mistake Of law. But in any case, 

there is no true way to evade the issue of mistake of' 111.,' as a defenafJ in 

mternational law. . 

ABSOLUTE LIABILITY & RESPONDEAT SUPERIOR 

Dinstein is positively ·against any credence being given to respond.eat 

auperior and mlU"shalls much authority and precedent against it. He points 

out that obedience to orders in every case could be as much the destruction 

of' ArrrrI! dj.scipline as its keeper. For if an order were nob subject to scrutiny, 

the Captain could order the Sergeant to kill the Colonel and so on. Nor does 

he find that every order produces irreatible ~sion on ita atibject to obey. 

Likewise he rejects the idea that every order does and should cause the 

recipient to malte a mistake of law. ArI:I imagination at all. can visualize that 

a Bubordinate might ItllOWingly obey illeglU orders, or while not knowing, yet 

glee:t'ully obey them. And it is the exiatence of such responsea that destroyS 

the vlUid.1ty of giving per se immunity when orders are obeyed. 

The rejection of resp~ndeat superior does not compel the adoption of 

absolute liability. Even where obedience does not constitute a defense, it 

is alwa:yu a factor ,t.o be considered in mitigation, Gluek, Wru.· Criminal.a, pp. 156-· 

57. (194!~). 

Mistake of Law end. Compulsion 

Speaking f1rst to compulsion, Dinstein quite correctly perceives that 

a per £Ie rule would be inappropriate. Tha clUiber and extent of the crime 

in each situation I1l1lSt be blUanced against. the' duress or coerc:iJ.on acting on 

the dclinquot. He woul.d not accept the follow:l.ng dictum of' the American 

Mll1to3:'y Tribunal at Nurelliberg: "there:1.3 no law which requires that an 

1uo.ococrl; !non forfeit his life to avoid committing a crime he condemns, II 

T.r.;'i;r.'"l' •• 'l.'riii1s •• 0~:: War CHillIiia;~ ~±bl'<1 the !'flU fiuz1:ll'l% g;MilU!\;'1':J" !i'l'!lJu.nai!es 

'tJr,crorCtiUltCW±-bM' Nt:). lGyl9l.ui4,9'19 (1950) ,Vol .. , :p ... 80. Only wllere the 
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choice waG one for ona would Dinsten grant tha.t eontention. Where wholesllle .1 
Iltroc:l:l;ico Ill'c contcllIJ?lo.ted such an esea].lc from responsibUity would tranai'el:' 
those l;lth the Dower to resist a tyrant into doleful menions. In this Conn<lJction I 
ObcrU(lUCe to ordern is not II prerequisite for these def'enGea that depiet a l.ack.j 
of mOllS rca, 110r can obedience to orders exist apart as a per se rule without 
compulsion or miat:llro. 

It is further suggested that obedience to orders may be used to sUbsti~lte 
a dofenca 'based on :nistaltO of fact, Glaser, Nureniber(S. Revua Penale SVisse, 
Vol 63. p. 30. The CfJfense arises when II. subordinate real.ly believes, bona. 
fiOo, in li3ht of the explanations of a superior and the circumatances, that 
hll is perf'orlllinz a leg:l.t:!.:mate aet. Kel,sen. Peace Through La!. P. 107 \1944). 

"Obodienee to orders constitutes uot a defense per se but only a faetu.a.l 
elernont that 1:IJf).y be taken into account in conjunatlon with athel:' circumstances 
of the given cllse ~dt.1rln the compass of a. defense based. on lacltol.' mens rea, 
that is, mictake of' 10.11 or fact or COllIJ?l.llsion." It is to be consid.ered nong 
1'11 th the time, plo.cs. the ~rellpon used and the manner of' th$ alleged crime. 
orders "riven; along ,dth myriads of other c:l.rcUIl1Stantial lll:I.uutiae. 

International Legislation 

The 1918 British Goverlll!lent Collll1l1tte& of Enquiq 1nto War Crimea endorse4 
the manifest illegality principle. SUbsequently the draftsmen Of the 
Versailles Treaty of 1919 were never able to reach agreement on the matter 
and the treaty itself takes no stand on the matter. Arlo. 228 mere~ reeosni~ed 

tile right of the Allies to tr.r 1~ crimes. 

The next m.'~jol' international cons:l.<'I.eration of the defense took place 
under United Nations auspic.es before the clo$& of v/WII. In both 1943 and 
1945. tM United states submitted resolu.tions to the effect that obedience to 
orders be considered both in defense and in mitigation Where justice so ~equ1reB, 
I1Il;cl'national Coni'. on Military Trinls, Lone;sm, 1942 (ed. by Jackson, 1949), P. 24. ,. 

Justice Jackson, American Chief' of Counsel a.t Nuremberg, submitted a l'@Ol't . 
to the President in 1945. "There is doubtless a. sphere in Which t~clef'ense 
of' obedience to orders flhould preva:U ••• :aut the case 1!JJ!f3' be grea.tl.;v' altond. 
where one MS discretion because of r~ or the latitude of' his orders ••••• 
The tribunal can then deter.m1ne whether (the orders) constitute a defense or mere 
extenuating cirCtUlWtances. or perhll;ps cury no weight at all." Trial of: the 
1{9.;]O~ H~ Criminals before the Internat:l.onal Mil:!.taw Tribunal, Vol za. p. 'S;. 

I 

I 
Thin attitude towards obedience to weiera' was not acceptable to the Soviet 

union. The later proposed that action under orders not be oonsidered in 
jU3tif'1ca"t-.ion or mitigation - absolute liabillty. Internation!\L Cent., Sutea •. 
p. 61. !I 
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The COllYr,rr;!nine that resulted (Article 8) 1mB as follows: action pursuant. 

to orders nl1a:U not £rec;: the defendant £rOllll'es:ponclbUlty. but 1l1~ be 

couciil.orctl in m:1.tic;ationof puniilllment when juatice so requires, Article 8 of 

the (,'hartc~2' of tho lnte=tionaJ. Nil1.tary Tribunal. 

NurCDibcrZ. Trhl~ 

In 011 J?!'oceedinga ::lC!linst Wll.l:' cr:l.:minals Which took. plaee at the end of 

WH II, tho plaa 01 :Juperior orders was r!).ised by the Defense more frequently 

than any othln'. 

In spite of the dictates of Article .8, Gven thll prosecu:~ion WIlli found to 

drift to a mol'C la;~ c).J,)ression ot the defence. JustiCle Jackson in hils Openi.ng 

S;poooh, kN.T •• Gupea, Vol 2, >'1'. 150, exPressed tha.t cirCUllllltancoG una.el' 

~Ihich ono comuitn an act oho\1J.d be conaiderod in judging its legal ef:f'ect. '.Ole 

F':rOl:)ch pro6ocutor, ljenthon, stated the mnuii"ellt illesal:l.ty doctrine; and. ElVen 

the Soviet prosecutor, Rudow,o, interyreted the bar of Article 8to apply to 

"obviously crim:l.nul orders," I.!.t. T., Vol 19, :po 577. Yet in spite of the 

d:LBr::ati():fo.ction ·\q1th the rigid wording of: :Il'ticle 0, there '\oTruI no succossful. 

dof'enso an by ovory te6t of :l.ntemati,mnJ. law, common consciences end ot 
elementary h=u.ity, these .orders '1re1'e il1egul. 

As to un:r compulsion, thellrosceut:lon argued, llitlEll' did. not govem sou.1." 

and conscience. C01vard:Lee 1muld not e~o!l:\);r!; i"r0lll c1'ilninal responsibil1ty. 

T'l1ey themciJ1 ves ptU'ticipa.ted in tha ~strucl;:!.on Of :&ee govel'l'llllent but now 

pleo.,l that thoy bec11!l:Jt sla.ves of their crea.tion. 

'l'he pr:l.neip1e )?l"onouncelOOnt by the Tribunal 10 to be found as :f'ollmrs: 

"'l'M~ a. ooJ.d:I.<lr was ordered. to (Violate) 1nte:rllat1onal la1,r of '1m .. has never 

been rocorScllzod as 0. defense to .... 1:uru·til. ' ::. though •• ". the Ol'del' ~ bel 

tIl"God in lnitl:;ution of :punishment. The true teat, which ia fount'!. in V'ar:I'1ng 

doL',l.'cCS in tho crimii1laJ. law of moat natiolls, is not the ex:l.atonea of the 

order, bul; whother moral choiee ~fas in fact pOiilsible." Nuremberg trial, 

JuO.c;Cl;" .. t, £tyc"~"\lJ.ll P::t1?ers No. 6964, p. 72. This bas been widely 1nte:r:;preted 

to m01ln thJ;i; the circumstance of' obediencill. to orders will be ()orul:l.derod as 

So :f'ac'cue>.l clement ,id.th the limits of a deformse based on lack of moral choice, 

though not as a defense per se. 

Dinatoin atlIDlyfies the courts "moral Choice" test by :pointing out that 

it was )?l'imnrily directed a.t the defenae of obed:l.ence to ord\31'8 under 
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compulsion. Dinstein believes that the eourt would have conaluded that 
there WIlD no c..'1oice if' the orders weN lIlIl@ at the p01nt of II emard, for lt 1& 
iml?osciblc f"l.'om a moral viewpoint to eXJXIct 1;\ person to choose death. 

The French veraion of the Tribunsl' a finding Ulles two terms - "moral 
l1bC'lrty" and ":to.culty 0:1' ehoice." With the latter. it would be easy to 
incol")!o:t'atc the otter relevant aspect of' a mens rea defense - mistake. When 
a porflon <le'co ow:l.ne to a mistake, hia discretion is perverted. and consequeu'Uy 
his "f'aeul'w of 0:10:1::e" is im]?aired. Bu;~ idthout this cJq?ensl011. the 
juO.(911.Qllt of the T~·l"u.nal 1s limited to only one aspeet of mens roa .. normol.ly, 
tho;!; of' COll\Ptuo!on. 

The ToJ:yo 'l'z':ta1 

.Article 6 of the Charter of the International ?4i11tfU'y Tr1bunal far: the 
l~ar Eaot. ~'ll of Ntt:Jor 1'Ial' Criminal:1 beror!) Internation~.1tffi7 Tribunal., 
Vol 15, p. 12181 provid.ed; Action pur::n':':ll'lc .. to orders JijhaJ.l not .2£_:I".~! 
(erJl1lhusis added) be sufficient to free the aCCWled fi'om rosponsibUUy :f.'Ol" IllIY' . ! 
crime, but oueh 0. crlrcumstance may be cou:'li:lared ln thG ~t1g!\t:1.on of J;>unbhll1ent 
11' the Tribunal. determinea that justlce so requires. 

The j1.l.d{:\Tllf!nt accepted the :t'el.e'v'tmt o:p:l.niona of the Nuremberg Court rathoJ.' 
tha.n rellDoning aM:W a.nd. o:pen:tng the dOOX' f'Ol" confUct. 

~eso trials of lesser war c:rilllin!lJ.s 1rere held by the MU:1.t!l.'l.7 Government 
of' too IIme:r1,l,w.n Zona of Occu;pation. La.w ~lo. 10 of the ~'our Occupying POi101's 
prescribed in Art II (4)(b) that: liThe fact tha.t a person acted pm'ouant to 
tho orderll of 11.i3 (,'OVernment or hill su;peri03.'s dOI)!) not freo h1II1 of responaibU1ty 
••••• , but ma:y bl) cons1d.ered. in m1 t1e;ation." 

In the Einsatzp.:..t?lIen ease, N. M. T., Vol. 4, p. 485, the judges inter.p%'@tod. 
law No. 10 aa to.Uows: "1<nQ !'Io. 10 does not invalldAte the excuse of su;per:l.ar: 
orders." This d0pm."ture from the ntrlct 'WOrding of Law No. 10 was ox.plained 
in that tlw Law rcfers only to 'crimes', and not to cvol"i! orGinury act. 

Th<:l llX'ooecut1on. f.lll'SU6d. on I!lfI.tl,V occasions the manifest 1lltilSality pr1no1plc 
ar: the :pol'oonal lmmrledgG principle as the solut1on to the problem ot obo('l1enco 
to orders. But fue Judgments that werlll rendered had the1r own resolut;lons 
of' the :p:;:oo:Oell' plllC() for th1s defense. Tho court reeoe,'ldzecl tho delil!nnl:l facing 
a 201(1.;1.91' tmde1' orders, yet rejected. the idea that blind discipline contr:!'bu:tos 
to m11itr~ efficiency. Escalating trenst~r of responuibi11ty l10uld create 
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l').obo.l :l.mmunity and concentrate all accountabU:l.ty on the should.ers ot the 
r.1:lnr;1e tyrant. l~nore obedience to orders was used. to substantiate cOll1Pulslon# 
thc court rlcclurcd the "test to be applied :I.e ,mother the sullord:l.nate acted. 
unoo:c coercion or ,mether he him;leli' approved of too princ:l.ple involved. ill the 
ol'iloJ:' , " ilccorilingly, the cOlll!l'.llnc1er(l of the Einsatzgruppen wel'E1 acquitted. 
In the H:1·eh Command co.:.!e, ~., Vol 14, p. 339, thll Tribunal recognized 
that dofenil,tntn had iniloed been placed in a difficult position owIng to th~ir 
oril()X's, but no :nor,) than that, :md hence did not deserve to benefit of the 
dct'en::lO of' coerc:!.on or nGcessity as established by su;perior orders. In the 
Parbon CIl"O, !!:,'tl • ...!., Vol 8, p. 1176, the court conclud0d that the o:r.dcr of 
a DUl/crior will not. justify an act unless, in its O"geration, 1t is of e. ch:lX'acter 
to uOl?rive tho one to whom it :l.s directed of a moral Choice as to h1s cour.:e 
of action. 

In thc sPhere of mistal,e of law. the tribunal accepted the personal lfuow~ec1ge 
principle as t1'.o pro]?er test. Tho cour·ll recogn;l.zed that a soldier is not a 
1mIYer and is entitled to assume tJ1.e legttJ.ity of ordors issued to him. High 
CODlllmnd case. N .M. T ., Vol 11, :P. 511. "One cannot be:held cr:l.roinally 
resl?onoible for a more en'or in judgClllen·~ attributable to disputable leeal 
questions. " 

Or all was the .language in the Hostage Case, lIt.N,T •• Vol. 11, P. J.236, II)Je 
are of' the vievl •••• thai) if the illegality of the ord.er ~ms nat ltnown to the 
infeda:c, an,l he could not reasonabl,w havl;) been ol.'J.lected to know of 'bhe 
:l.lJ.egality, no 1'1l:'Ong:t'u1 intent necessary to thl;) comm1IiH11on of a crime <.'x1::;ts 
and tho :tnforiar "ill be protected.."'· But "if the na:ture of thQ ordered act 
:l.s manlfe::rUy beyond the Dcope of the superior's ltUtho:vit1f. the s\ibordinate 
mo;y not plend ignorance to the oriminal.~ty of thEI order, II N. M. T., Vol 4, 
p. 471. These pronQUXlcements of many ilbat were made 111turt.:rate too molli1'ic!!),tion 
01' the stringent language of' Law No. 10. 

In!;~'ltlonal Legillhtion Since 191~6 

The International Red C:r.oss Co:mmittee report.ed to the Diplomatio Conference 
at Genova in 1948, a rule on superiQr orders tha:~ bars its use as a defcnl;lc 
whcro o:trcunmtanees ShOll that the accused hsd l."eason€lble groundS to aElsume 
that he t'ma cOlmnHM .. ng a. breach of this Convention. In such a ea.se, however~ 
the D1J.nlch1l1on'~ might be mitigated or remitted. if the oircumstlll:l.ces justify. 
(1l?'.sL9,~PJ8 CommentaJ:;( on Geneva conventions of 1248. Vol 1, :Po 359 n. 1.). 
we :r.o;bhc;:l." than battle tdth this difficult prOblem, the convcntion b;y:vassod 
H; al tos,rbhor. 

S:1mularUy. the Un! ted Nations faUed to w::t on the recOJ:!l1OOndation of the 
International Law Commission that had. ;recommended.: "The:; faet that a ptlrllOn 
(toted pur suarrc to orders of his Gove:t'lllll€lnt or S'IX);lerior does not r<ill1eVI':l b1m 
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fi'OL'l rCGporIrJi'bi1:l.ty under international law, provided a lIlOral choice waa 

in fact J.'or.~;1.0l·~ to him." I.L.C, Ycuroool<:. 1950, Vol 1., p.288. What tlWt 

Comminil1011 hud done ,PolS to keel' the form of Article 8 of the Charter of 

Intcrnattol!DJ. ItUito:C"J T-dbunaJ. (!lUl'eniberg Cou:rt.) but Mel made its 

l'oconi!ll~n(b;:;i;;nr. in con:f'o:rroity 1;.1th the jw~nt ot that tribunal. 

"Qbo(lience to orders in the vital principle of the Militar.,. life -

the :f'unclo~')nto.1. :rul::l of diccipline in peaCe as well as war. ~1.s rule 

tho:) off'ico;; finds ~'ecited in the commiision lmich hEl accepts, c.nd. tlWt 

sol(1:1or, in hin oath cd' enlistment mrears to it. Tha obliga;l;ton to oboy ill 

one to be f'ttL."':tlled '1l'ithout hesitation •• d:th alarcity. (lnd to the full. 

The inferior cannot, as a general rula, be permitted to raise Q question aa 

to the J:'ro:p~dety, cx;podiency, or feaai~Wtll' of a COlll!!land Given him, lOr tQ 

vary in :my decree from its .~(ll!'lllS. B1/en Where the Or'(lor ie arb:ttrlU'y' lOr 

umr.l.co, Mil :I:~t> effect =t bo :!.njurioua to the subordinate, ho should 

furf!; eboy. .l?ostponlng tUl cOll\Pllanoc hia cOlll;l?laint Ilnd appl.:teation for 

rec1xoss." An lIbrii!Q:ment IOf Military Law, liintbrop, 1893, p.230. 

"Unlens, however, tlWt order is palpably Ulesal on its f'l;1,ee (Wb.1ch . 

wlU be (;11' the rarest occurrence). the in£erm should prem:u1le that it :l.s 

lawful Md uutllorlzed and obey it accord:l.ngly, and in Qboy-ins 1t hE! can 

IlcurceJ.y fail to be held justified by /,\ military coUl"b. II 1\l>l'1"_gpent. 

Ilu;pr,,; 2 J~d •• 1920, p. 572. 

II Aot!l of Goldiera done in good ~!dtll in eom;pl1enee with orders of .. 

su;po:rior officer wlll net justify holllieide it acts ordered. ara manifelltJ.;y 

boyolld the seqpe of the SUperior Ot':f'1ce:r's authority ... " ~hr5)ll's, 2nd 

:ea, 1920, p. 296. 

The,~o atotoonants of lllllitlU'Y' law :prior to Word War II Ul1JJ!trate 

tho hi£7l. priority ll).aoe(l on obadiena$ end the a.lmost non~e-..dstent situatiQn 

llhc",'o d;isobod1cnee ~rould be prtrger. !f' the test of "beyond-a reasonable doubt" 

l.'O);'c used, it 'ftould iJe very difficult to OOld that on accused had. no rational. 

bo.s1,.1 for 'beJ.iov:l.ng the order te be legal.. 

!:n. un v. I{cenan, 39 eMR 110 (1969) t thGI co1.'Or\,; in Q CaBe of IlIU.l!'der of' a. 

V:l.otnor:;;)W c1v:U:lan u;pheld the instructions of' the trial judge. 

"':fue general rule is that the acts of It. :mbol'dinate dona in good tldtll 

and. in COll\\?li®ee 11l:!;h a sUJl.!toned duty OX' order are juatl:f1able. '.This 
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juoM,flentlon doc9 not cxi:.t h~Tever, when these acto m-Cl mo.n1fostly 

beyond t)1..:) ,';C07C of hb (luthority, or the order WllS of such 11 natura 

that; a. ,Il,'ll 01' ordin'4'"'Y 3ense an<'( understandinG woul.d know :l.t tQ be :l.J.1eg!ll. 

Thll." 'i;l1o 1).c'\;'J ••• ,1= in good fo.l tb. and. without mnlice. in the cOlllplianc(i\ 

~l:tth ';;ho oi.",lcr;J of f1 o1:\';lel'ior ••• (m-e) juatifiable, unlesa Ouch IlCtC'l are 

m:mi:('octly Deyone! the cCOI,e of his o.uthority, and suoh that a :man of 

ol"d:l.ua:t'y ::::onrJO C1Jld 1.m<1:;rstll.lldins would know them to be illegal. Thereforo 

if you Zind 'boyond a. rea'lcnabla doUbt that the accused. under the e1x'CtullGt\lneeS 

of h:t" ago on'i 'illit~l.""J e:1l\9e:rience could not have bonestl;y beliove(1. the or<le1' 

iw:m,)(l ••• to D'} l",Z:ll. under the laws ood Ulltlgea of lrn.l', then the ldlJ.1113 .... 

"jUll unjll.;';t:l.:f.'ic,l. ;\ (sOlMer) ill a rea.ooning agent, ~il1c> is 'W1(tor 11 <11.1:l;y to 

cxorc:Lco ;juw,;::l.cnt ~.n ooey:l.ng erdar!! 'to, tho eli:tent tha.t 't7here lluoh ol'dora are 

n-:m:tfo ~'~ly bcyo'll;l tho zeOJ?e 0-[ the authority of' the one iasuing the or,'ler, 

u)1(l nro pol:}):;(bl:r illogal. upen -their face, then tho act of obedien;:o w:!.ll not 

jur;tii'y !lctlJ J)urmt1lut to such illegal or~r$." (See !Ileo US v Kinder, 3.4 cvm 
7'-12). Ft1l··the~=;;,·a the com't 'Ifould not hold as error the fllilure to find thl'.\ 

orders :I.llcgal e.c a. ~rereqU1llite to ~1nd.lng the accused ~t1lty., 

After ravim-ring this recent d.eeision of tIle: Court. of Nil1tar,r Appe!lls 

defining the cbl:l,Gt:ltion of a sol.dier to lIlIl.ke legal and. cthic!ll ;Iu~tll about 

oraoX'o he receivos, conrlide:r the Bom-d. of ROv:l.(lM ease of J!!,; :\1. Le;!i.I:. 39 CMB. ' 

672, alf-lo deciclcd in 1969. In this cl.\se an officer ~1I.lI!l IiIc:o:\;oncod to 3 years 

OOl'a. lo.bo:;:' and di(ml1s11od tor refusing to obey Whe:t:. ho had 'bl:ll1cved to be I:1.ll 

illeGal order. 'fua Board SUllilll":I.ly dicmi3sed the l\cC'W:Ine<l' a dofense that 

bMcd. on his belief' that the 02.".101' conflicted with medical ethics ana. 

h1s mm conac1ence. l'he Board relied on the tact that the Ol;(ler 'Tail 111U3~d 

by one 1'1110 had autllOrity to do so and. it ;ma l'elatad to the e.cC1,\ofled's 

l1l.llitary duUes. 

Such s. del:1:mna should be unternable in the law of' II. e1vU1zed nation. To 

diooboy, the GoldieI' is faced with court·l!lIU'tiol. as waa Captain Lev:n to obey 

he is oubject to 'VIaI' Cl':!.mes 0:1:' murder charges as wall l?r1vate Keenan. A 

=;lo:r change of'the law in this urea ::I.tSt.he only way emt of this hid.eoua, 

irrational contrauiction. 

The Defense of Mist!llte 

As t1.iscuo::;ed previously, tho defense ot ~r:t.o1' ord.el's 1s of'ten 

intc:Mrincd w1th that of miotake ot law or fact: mistllke of law as t.o u'hetOOl' 

o;r not ord.ora mo.y be legall;y disobeyed. or as to Whether the orMn arlt 

:t?tllJ?ubJ..y lllegal, and mistake of :t'act as to w-hethol' or not the s:l.tUJl,t.1on is 

S1},ch to \\llholil. the J.egality of the ordol' lSS11ed. 

In US 'T. li:1n(icr, .1.4 CMR 742, it was sllee1f::l.eally recogn:.!.Zled that "mbta1'(.e 

of 10.1'1"-1'-1' in l'l'1noir,le an al'Pl1eabl..a detense to nega'\!1vethe unla'llfulnesil Qf 

tho eJ..()l'Jl,-;>l:l't ot the SJ)eeifie intent to Ull. 'l'b.e BOlll'd of nC'll'ia11 Clttl-ted, 

no,rcvcl". that it is 11 absurd" for the miatllko ot la11 def'oMG to be based on 
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tho accu:Jccl b,~l:i.c:,:(' +h1:t: ord'lrs lllUllt be obeyed without exception. But Il~h 
n :t'ulo 0:(' 1:),':r :21:b:; ~_ll 'em f;:tCCl of the major l'rCZj.\.oc that an acc1llled .9hould, 
1)() aU01Tnll to ,":;;t:l;)1::,~:l ,m~-!; hin honest belief,s mre at tho t~ of the 
all.ceed. t!ct.. 

In US v. ::;V"-",r, 20 eMR US, tho Court of M:I.lltary AppeaJ.s ruled that in 
ccrbIlJJ1-C;.G~;;:,T;':;~:,::,7a;J cne =y (1) err in the o.pplicc.t:ton 0:1." a rule Of lAw to 
u J?m~':j:tcul'n' ::1';',,:)X;,10,1, (2) roach an incorrcot oonc1wion as to his riglxtG, 
and. (3) '.;hcr('i:!:i"':;c;:~ cc~'llt ::tn o.ct ]?rcscribod as cr:iJninal, yet (4) rno:y do so 
c.rnlt.o ·:'1itl1(")t.41~ ';;'.;J/'; :~ .. ~1C:!;j;Jc!'l"'J :::lemons intan.t. "tle •• ..,. adopt the Vlal'l' tho.t 
'~ho (bi"Ot180 !'):r ,:cl_;;t~;,l~ of lml as conteml?ll.1.ted abavo is !l.vuils.ll1e to one 
o.ecm;c,d 0:1: cr:U":l L'l. the milit'll"'J estuJli;;hlrent. One lmo acts UlldoX' an honc:J1: 
(hoUd') :tCl ent:i:tl,,,(J. to ,mV'e that defelUe, lihcther 1t 'be one of rn:I.sta~o of 
lln7 Qr 1'1),C'1:;. r.n:))"rtttcd to the cO'Ul't-~k'U'thl in te:t'lllS of honost !l\:tGco)'v~(r:-:t;~_Oll. 
obo'!e> w:1"!;houl:;i;;l(O) acllit:lonal requil'em;;:u.ll that the m:tsto:;;;:;'1ioi:;Ii~Qi;:;,hiq,--'~­
(CHine 150 If. itounu, ~6 CUR 4; 32 ill-!.roE l.~l; lCocd;r. IB110..-tmCa und l,liutak", 
in tk) Cr:Ullu:ll. J,;;t\i', 22 !!. :::.. R. 75. 91; Cutt.e:r: v. stata. 36 NJI. :).2:5). 

In US v. T1t·t1r.nn. 23 CMIt 841, the :Board of Reviewadcwtod the following 
il'i;c,tutl Oftli01m:;:-

".~XI hOM::;t rllictakQ, be it one of t9.ct or lo.W', mny be intel'lloscit as ~ 
clcfcnJ:l? 'co (:\ cX·:!.llle rCQu:l.:!.':tng a SDocifio :l.l.1;ont OVWl. tl:loueh tha-ll rnistolw 
O(l tll);,"lacor,,'ib1c m' one cccu3ioued by the accused' II Cll-In CQl'c1eaan~ssor :fault 
(U. Sv.lIQ1d.r~r. 22 CMH3)." 

For nU<:'h!x!.i,take of fact to constitute eo defense, ho'wwer, it must W 
a l'Il1wi:;(tl<;Cll 'bol:tet' o:f fluch !l. natUl:'O that the conduct would have 'been lmrtul had 
th() fnc"cIJ becm n,; the accused 'believed thlilm to be (u. S. v Rovan. 16 elllR 4). 
It 11l 'Well e:::t,~bJ.:!.:Jhcd 'tho:!:. the defense of honef,lt rnistulw .... lll'J.st be tClirt.cd. 
by' '~h(l t01;l.<:hctooo of honocty rather than that of honesty l?ltt.a rea3orulblelle::Il' 
(U:':; 'If C:l:"Qc):moo(l, 19 m·m 335; tJS v J3ercen, 20 Cl-IR 3l'f). Certa:!.nly QUO of the 
fQct():~::; :in tho .1otcrmination af honesty of 'belief is the l'O!lscuab1enolls or 
unro:vJon:l:bl()llGIJi:! of thl.l nccuced'!l bel:le:f' ('00 v. Rowan, wpra; US v. Sllort, 
16 C.UlI Ul U;3 r. L,11l\l?k:tna, 15 CMR 31). 

'rIlC r:rOllcr bl1:r:c\on of' :proof for th:1s def'eus\'l 1s set forth in RoW'lln,sttpra. 
It in "l'I.'Oneous to In.~tl~v.Ct thllt the acc:u.se/1 !I.lImt ElIsttiblish mil:ltuke Qf t;tl:l~' 
PO;rO)1.Q. \\ :r.c·C\':lcl1,ibla doubt. Such a rule WOul.d I.!ldfi to the. accused tM bur(1-:m 
'pt o(;'\;nl,l,t;.:h:tl1::: that he l:;,.cked the cr:llllinaJ. intent a.Ueg~d. ,>horoas tAG 
~ovm;;'r'~;':(lt; llh01J.1,1 a11tl'IYs boor the c\1l'den or establishing tho accused' Ii guilt 
\'on1 /). :0:00,[,011(,010 doubt (Z.!inner v. W, 57 F2~ 506 (1.932). 
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us Y. l'r.:,r,c~)(l, 113 Gl·m 814, p.rovides another collection of' law on thl:l 
.mbjcct by -:;\']JoiJ.·:l of lle'limT. The Board :found that 1'~ is Illl eatll.bl1shod legal. 
m'''d.!1 thut lc;nOl'ClnCe of the 1"" :\.;) no excuso (IleynoldG v US, 98 U'J 145~ 25 L 
cd ;';)~I}). lI(>~:;Jvcr, uherc the cri!r.e chargod rec;;uires the existence of a spec1:f':t~ 
irrVmt. ienorc.ncc of? the law ~rhich goeo to negative such a state ot mind l4iX3" b('! 
intol"po:J<;(l f),~ a dcfcn::c (Town:::end y US. 95 Ii' 2d 352). 

HhcJ.'e :l.ntent if! not ::n clement. tho MCll,Slild is not entitled to Illl 
in;Jtrud;:1.on lOll );dGt~I1;" of fact unlosa 'the poollibillty of a real:)cnlll11.e IlIistalte 
'TUB rai',led by th::: odd.cuca. on tho other hondo as to Il.llnaul.t w-lth intent 
'to l.'n:po, 110 i'J 00 ontitloll rer;:JJ.·dJ.c~13 of .,-cu30Xlablencstl. US V. Short. 16 C!.1R 11. 
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