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T0: Defenca Sseticn

FROM: Captedn D. Fudson
Tl 1%: Obedlence to Orders

I. The Defense To "Chedlenee to Owdors’ In Internationsl Lew - By Yoram
Dingbain, G. e oijtaoll - Leyden, Lo65, _ :

Tha exbper: approaches to this defense range from reapondiet supariox
to ohoolube 1iabdilty. The most familiar coampromlse, howavewr, has beon the
‘mandTest 11lerlity principle ~' "nob formal unlawluwlness, hidden or holl-
hidden, not vnlevfulness which is dlscermlble only to legel oxperts, bub a .
congpicuous and flagrant breach of the lew, a clearly criminel characber.” -

Ialpzla Trlals

Purguant to theCerman Govermment's pefusal to ablde by Art. 2B of the - - . 0 7
‘ Versallles Treaty of 1919, only o few minor effendors wore ever trisd after .
WW I, and then by Corman Courtz. These trials, for mouy, are synonymous with. = .o
a Judicial force. . _ : ; . _ ' R C
In the Robert Nawwmnn Case, 'fmerdezn Jowrpal of Intexnational Law, Vol 16,
p. 659%, tha comrt stated that 1t would cenviet oy if tha defendant know
thot the order colled for & criminal ast. Ia the Flandovory Castlo case, .
AuTeT Te, Vol 16, 7. 708, the cribieal langunge of tha cowrt accopted tho S
manifest illesality vrineiple and further speciiled that a Tinding of gdldy -+
could be mitigated by obedience to orders. o S

Mandfest THlepality and Personsl Knowledpe Prineiples

Cleorly, wonlfest 1llegallty 13 objactive in character, and to atand Sy
the test the {1legality must be “cbvigus to eny person of ordinary wnde rstanding,”
Foubergacht, The Low of Nations snd the Pundshment of Wor Crimeg, Beitish - o)
Yearbook of Lrbornotionel Led, Yok 2y De 73e . R

Cd

: The problem of the principle at hend, arises when the objective percepilon 7 -
!’_ of the veagonsble in the situation doas not dally with the subjective - -
: eonitlon of the particular delinquest. As the prineivle 48 vltimately - :
concorned with the swereness of the individuel chaxged, the mmifast 1llegaldly
: . critorion oon operate only ez an auxiliary, tochnicd continuance of the law .

} of evidonca, It iz a test to facllitate tha task of socertolning subjective
- Kuowledge, Manlfest 1llegality will velse the rebuttable presurpbion that the
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accused was aware of the illegallty (p., 30). In some eircumstances, perhaps
thapa ean even no allowsnce of attempts to rebutt the presumption.

Manifest 1llegality thus leaves the Kernel issue of personal Knowledge -
a conclusien that confronts the old legal tenet that ignorance of the law
15 no excuse. Soma writers try to escape thls conflict by saying that it
1g the facts, not law, that have been mistaken. More commonly, the old
tenet 13 slmply rejected in the cbscure flald of war crimes, Glaser,
Introduction, pp. 1223 L. R, V. M. W, C. C. (Law Reperts of the United
Toilons Wor Criminal Comission), VOL 7, D. Ol S

The problem might not ever arise as whare there is no doubt as to the

11legality of particular orders. or as Dinstein suggests, the mistake of

1law under obedience to orders can be regarded as sul genesis and set epart

from mere migtake of law or obedience with no mistake of law. But in any case,

there 1s no true way to evads the issue of mistake of lav as a dafenss in
International law. oo T : g

ABSOLUTE LIABILITY & RESPONDRAT SUPERIOR

Dinstein 1s positively againast any eredence being glven to respondeat
superior and marshalls much authority end precedent egainst it. He pointa

out that obedience to orders in every case could be as puch the dastruction

of Army diccipline ms its keeper. For 1f an order were nct subject to scrutiny, -

the Captein could order the Sergeant to ki1l the Colcnel eand so on. Nor does

he find that every order produces irrestible compulsion on its subject to obey. _} '

Likewlse he rejects the 1dea that every oxder does and should cause the

veciplent to make a mlsteke of law. Any imegination at all can visualiza that
a subordinate might knowingly obey illegal orders, or whils not Imowing, yet -~

gleefully obey them, And 1t 1s the existence of such responses thab destroya -

the validity of glving per se immmnity when orders are cheyed. T

The rejection of respbndeat superior dogs not compel the adoption of
sbsolute 1lsbility, Sven where obedlence doas not conctitute a defense, it
45 always & factor $0 be considered im mitigation, Gluek, War Criminsls, ©p.

57, (19hh).
Migtake of Law and Compulsion

Speaking first to compulslon, Dinstein'quita correctly perceives that

;56;f..€

a por se rule would be inappropriate. The caliber and axtent of tha erime -

in each situation must be balenced ageinst the duress or coercion acting on

the delinquet, He would not accept the following dicturn of the Ameriean;-__;‘f

Mildtory Tribunal at Nuremberg: “there 1s no law which requires that an
innocont men forfeit his life to avold committing a erime he con 8,"
mif.‘.""ﬂ., el ols 06 nar Crilinals DeLulE wie, NOrEmure ittaryp-ribunets '
Bt Germret—Fey-For—kor-1ole-35ko (1950)2 Vot s 2. Only where the

-




MIEMORANDUM
CPT Hudaen

cholas wan one for one would Dinsten grant that contantion, Where wholesele
atroeltles are eontemplated such an escape from responsibvility would tranesfer
those wlth the power to resist a tyrent into doleful menions., In this connceblon.
chedlence o ordars is not o prerequlsite for these defences that deplet a leck
of mcns rea, uor can cbedience to arders exlst apart zs & par se rule without
compulsion or nistalia.

It iz further suggested that obedlience to orders mey be used to pubstitute
o dofense based on miatake of fact, Glaser, Nuremberg, Revua Penale Bvisce,
Vol 63, p. 30. Thae dofense arises when a subordinate really balieves, bona
£1da, in light of the explenations of a guperior and the circumstances, that :
he iz performing a legitimate sct. Xelsen, Peace Through Law, p. 107 (o), -

"obadience to orders constitutes not a defenge per se but only e Pactual
element that may be taken into acecunt in conjunction with other circumstances
of the given case within the compass of a defense haged on lack of Iens rea,
that is, mictaks of law or fact or campulsion.” It 1s to be considerad a long

[ wlth the time, placae, the weapon used and the memmer of the alleged erime,
orders glven; along with myriads of other circumstantial minutise. -

Internationazl Legisleblon

The 1918 British Govermment Commiitee of Enquiry into Wer Crimes endorsed
the monifest illegallty principle. Subsequently the droftomen of the R
Versailles Treaty of 1919 were never sble to reach egrecment on the matter
and the troaty itself takes no stand on the matter. Art. 228 merely recognlzed
the right of the Allies to try war crimsa, ' _ o

The next major international considsration of the defense took plece
ader United Natlens anspices before the close of WWIX. In both 1043 and -
1945, the United Stntes submitted resclutions to the effect that obedience to -

orders be considered both in defense and in mitigation whers Justice ao requires, j:_"‘f
mbernational Conf. on Militery Trisls, Lonwon, 1045 (ed. by Jeckson, 1949), ». 2he

Juatice Jackson, American Chief of Cownsel at Nuremberg, submitted a report .

to the Presldent in 1945, "There is doubtless a sphere in which the dafanse

of gbeddence to orders should prevell ... Bub the cuse may be grestly altared AR

whers one has disceretion beceuse of rank or the latitude of his orders.eses

The tvibunal con then determine whethar (the ozders) constitute o defence or mere

extenuating cirecumstances, or perhaps carry no weight at a1l." Trial of tha
Madow War Crdminals before the International Military Tribumal, Vol 22, p. 5%,

Thls abtitude towards cbedlience to ofdera: was not acceptable to the Boviet -

Union, The later proposed thet action under orders not be considered in o
;jus*giﬂewhion or mitigation - ebsoluta 1iability, Inbernational Conf., Suped. . o
p. 01, o A
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Tha corrremise that resulted (Article 8) wns as follows: action pursuant
ta orders paall nob fres the defendant from responsibility, but mey ba _
consldered in mitigationof punicshment when Justlce go requires, Article 8 of
the Chorter of the Internatlonal Military Tribunal., : :

Nurenhery Telals

In oll nroccedings against war criminals which took placa at the end of
WW II, the ples of superior crders was ralsed by the Defense more frequently.
{than any other, - _

Tn spite of the dictates of Article 8, aven the prosecution was found to :
drlft to o more lax exprasslon of the defensa. Justice Jackeon in his Openin
Spooch, LM.T., Supea, Vol 2, DD, 150, expressed thak eircunstances wder
which one covmlta an act showld be conaidered in Judging its legal effeet.,  The
Frepch prosecutor, Menthon, stated the manifest illegality doctrine; and even
the Soviet prosecutor, Rudenko, interpreted the bar of Artlcle 8 to epply to
"obviously criminal orders.” I, M. T, Vol 19, p. 577, Yet in spite of the
dlanetlofaction with the rigld wording of Jrticle 8, there wes mo successful
dofanse as by every test of internationol, law, common consclences and of o
elementary humsnlty, these orders were illegol. o

As to mny compulsion, theprosccution argued, Hitier did not gWem souln
and congeience, Cowardlee would not axonpt from eriminal responsibility.

Yhey themselves poartlelipated in the dagtruction of free government bub nmow -

plead that they becams slaves of their creablon,

The principle proncwncement by the Tribugel iz to be found as follows :il S
"ot o soldics was ordered to (violate) iptornational dew of war hes never .

bean rocomalzsd s a defense 10 ..., hruba: L thoughs »».the order nay ha Lo

urred in nldigation of punishment, The true test, which iz found in verylng -
degroes 1n the crimilal law of most nstiongs, 4s not the erlstonce of the
. opder, bub whether moral cholge was in fact possible,” Nurcmberg trial,

Judrmonty Comumd Povers No, 6564, pe T2. This haa bechn widely intorpreted - SRR

o mosn thas the circumshance of sbedlenca to orders will be aeonalderad as RER
a factnol olement with the limdts of a defsnse based on lack of moral choleg,
though not a3 a defense per se. ; L

Dingteln amplyfies the courts "moral ‘choice." test by pointing ou}; thaﬁ*'- . N

it was prlmarily diracted at the defenge of ohedlence to ordars ma@r :
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eompulsion, Dinstein belleves that the court would have conecluded that
theve wan no cholee if the orders were mada at the point of a sword, for it 15
irwossible from o moral viewpoint to expect a porson to choose death.

The French version of the Tribunnl's £inding uses two terms ~ "moral
1liberty" and “faculty of cholee.” With the latter, it would be easy to
incorporate the olther relevant aspect of a mens rea defense - mistake, When
a person acks owing o a mlstake, his diseretion is perverted and coneaquenily
his "faculty of cholce" 1s impaired. Bub without thls expension, the
Judmmeat of the Tribunal 4s limited to only cne aspect of mens roa = normally,
that of compulalon.

Tha Tokyvo Trial

Article 6 of the Charter of the Imternational Milltary Tribunal for the
Far Zact, Telol of Mador Var Criminals before Internmational Miditory Tribunsl.,
Vol 15, p. 1213, provided: Action pursumuie to orders ghall nof of ltself
(erphazis &dﬂudi be sufflelent to freo the acscused from ras'nonnibiliby Tor any

crime, but such o cireunstance may be consldered in the mit.igation or :puniﬁhment ;

if the Tribunel determines that Justice "u requires,

The judgent accapted tha relevant opinlons of the I‘iPmamberg courb rather |
thon reascning anew and opening the door i‘ar conflicts

The Subsequent Proceedings ot l\hxrmberg

fhase trials af lesser war criminals were held by the Mlitery Governmend . .
of tho Americon Zone of Occupation. ILaw MNo. 10 of the Four Oeccupylng Powers
preseribed in Art IT (3)(b) that: "The fact that a persen acted pursuant to

the orders of his government or hils superiors dong not fres him of raapcnnibﬂi‘byh o

vesssy but may ba consldered in mitig,ation.

In tha Einsabzzruppen case, M. M, T., Vol. 4, p. U85, the judges intéri)rmtéd E

law No. 10 20 follows: TLaw Ho. 10 does not invalidete the excuse of mlper:lur
orders.” This departurs fram the strict wording of Law No. 10 was expleined
in that tha Law rofers only to 'erinmes?, anﬂ not to every ordinury act.

Tha prosecution argued on many occasions the monifest legality principle
or the vergonal kmowledse prineiple as tha aclubtion to the problem of abedlencs
to ordeps., DBuk the Judgmnts that wers renderad had thelr cwn reselutlons
of ths vroner place for this defense, The qourt racognized the delimma fucing
a goldier mder orders, yebt rejected the ides that blind dlscipline contributes
to nllitery efflelency, Bscalating tranafer of responsibility would creats

B s
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glohal immunity and coneentrate 2ll accountabllity on the shoulders of the
alngle tyrank. Where obedlence to orders was used to substentiate compulsion,
the court declared the "test to be applied ia whether the subordinate ected
undor coerclon or whether he himself approved of the principle invelved in the
order.” Accordingly, the commendsrs of the Einsatzgruppen wera acquitied.

In tha High Cormand case, NJLT., Vol 1%, p, 339, the Tribunal recopnlzed - .
that dafendants had indeed been placed in a difficult position owlng to thelr
orders, but no more than that, and hence did not daserve to benefit of the .
defenza of coorclon or necsssity as establlished by swperlor orders. In the
Farben ecane, MM T., Vol 8, p. 1176, the court concluded thet the order of -

o superlor will not justify an act unless, in its cperation, it is of a character

to deprlve the one to whem it i3 directed of a morel choice as to his course
of actlon.

Ta tho sphere of mistake of law, the tribunal accepted the persomal ¥nowladga
principle as tho proper test. The court racognized that a soldler ls not &
lowyer and is entitled to assume the legallty of orders issued to him, igh
Commsnd cooe, N,M.T., Vol 11, p. 511, "Ope cannctle-held criminally :
responsible for a more error in Judgoment attributable to dlepubable legal -
questions," _ SR - L

Or as was the languoge in the Hostage Cese, N.M.T., Vol 11, p. 1236, "Ve

are of the view ,.,. that if the lllegality of the order was nob lmewm %o the R

) inferion, and he could not reasonebly have besn expected to know of the - - .
111egolity, no wrongful intent necessary to the commlsslon of a crime exiots

! pnd the inforier will be protected.”™ But "if the natwre of the ordered aot - L

18 manifestly beyond the scope of the superlor’s Authority, the gubordinate
may not plend ignovence to the criminality of the order,” N, M, T., Vel hy

Ps Y7L, These pronouncements of meny that were made 1Dustrate the "mollifi_ca.t'ionﬁ' =

of the stringent lunguage of Law No. 10,

Tnternational Legislatlon 8ince 10L&

The Internationsl Red Cross Commdttes reported te the Diplomatie Conference
at Cenave in 1043, a rule on superior orders that bars its use as & dofenze
whore clyoumstanees show that the accused had ressonsble grounds to essuma -
that he waa comitting a breach of this Conventlion. In such o case, however, .
the punlshment might be mitlgated or resitted 1f the clrcumshances Justlfy.
(Red Cross Commentary on Uepeva Comventions of 1948, Vol 1, P 359 n. 1)s
Bt raiher Than pabble with this diificult proviem, the conventicn bypsssed
it altogether. - _ C e

Simularily, the United Nationg failed to act on the recommendation of the
Tnternobional Low Commission that had recommended: "Theifact that a person .
acted pursuant to orders of his Government o Buperior does not relileve mm

[t e SR A
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feom rasponsibility wnder imbermational law, provided a moral cholce woA
in fack moscinla to him”  I.L,C. Yeurbook, 1950, Vol 1, p.203, What the
Comminsien had done was to keep the rorm of Article 8 of the Chartsr of
Taternntlonal Milltawy Tribunal (Murenberg Court) but had made itse
ponenmendadns ln conformlty with the Juidgnent of thot tribunal.

TY. PRECIDITT T AMIRICAN MATICNAL LAV

Pra-dorld Wor Il

topndlence to ordsrs is the vital prineiple of the Military 1life -
the fundamsntal rule of dizcipline in reace as well as war. This rule
¥ha offices Tinds reclted in the coammlzsion which he eceepbs, and the
soldler, ian hia oath of enlistment ovears to it. The obligstion to ¢hoy ia. .
one to be Mifilled without hesltation, wlth alercity, and to the full. - - -
The infericr camot, as a general rula, be permitted to raise & questlon ag
to the proprlety, cxpediency, or feaainility of a command given hilm, or to -
vary in zoy degree from lts sorms. wren where the order is arblirary or -
unwloa, and its effact must be injurious to the subordinate, ha should
flret obey, postpening £111 compllancs nis complaint and application for
rodress.”  An foridgment of Milltary Low, Winthrop, 1893, p.230. :

"Unleas, however, the order is palpadbly {1legal on its face (which =
will be of the rarest occurrence), the inferipr ghould prosune thet 4t s .
lowful and authorized end obey it accordingly, ond in ohoylng it he can
scarcely fall to be held justified by o milltary court,” foridmment,
gupra; 2 5d., 1920, p. 572 ' _ _

“pets of soldlers dome in good falth in compliance with orders of & -
superlor officer will not justify hemicide 1f acts ordered ara manifestly .
beyond the scope of the Supericr Officer’s guthoritys...” Winthrep's, 2nd
Id, 1920, p. 296, _ '

These shotements of militery law prior to Word Var 1T Ylustrote
the hish priority placed on cbadienas and the clmost nons-exlstent sltuation

vhowe dlsebedience would be pPropar. 1f the test of “beyond a reasonuble doubt™ -

wora uzed, 1t would be very difficult to hold that on accused had no retional
bagla for balleving the order to be legals I

_?Er?.t Woedd Wae IT

Vietnormes civiiian upheld the instruetlons of the trial judge.

n U3 v, Keenon, 39 OMR 110 (1969} 5 the aowrt in o case of muvder of'a' C '

“Thg canersl rule 1s that the achs oi"d subordinagte done In gooti falth - L
and. 4n comyiionce with a supposed duby or order are Justifioble. This
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Jusbifleation does net exdst however, whan these acts ore manifestly

bayond tha soope of hls authorlty, or the order was of such a nature

that a men of ordinary sense and understanding would know 1t to be 1ldegal.
Thus, She 2cks ... done in good falth and without malice, im the complioncey
wlth ihe orders of a superlor ... (are) justifisble, unless euch acta ere
mantfestly boyond the scope of hls sutherlty, and such that & men of _
ordinary sengse ond understonding would know them 4o be illegal. Therefore
if you 7ind boyond a reazcnable dovbt that the accused under the c¢ircumsionces
of hils age ond militery experience could not have homestly belisved the order
a0 e s 50 Bo logal under the laws and useges of war, then tha BILInTeses -
vas untustified. A {(zoldier) iz a ressoning ogent, who is wder a duby to
exereloe Judrment in obeying orders to the extent that where such oxders are
nonlfestly beyond the seope of the suthority of the ona lssuing the order,
and nre polpsbly illegal wpon their face, then tha act of ochedience will nat

Justdfy nets purowand to such 1llegel ordars.” (See also US v Kinder, i om o

h2), Furitheymora the court would net hold os error the fallure to find tha
orders illegal ns a prevequisite to flnding the accuqecl eudlty.. ' S

Ater revicewing thle recent dacilsicm of the Court of Militaery Appeais e
defining the obligation of a soldier to make legel ond ethical Judements abaut .-

ordars ba recolves, consider the Dosrd of Review ease of US V. Lessry 33 OMR -
G672, also decided in 1569, In this case an officor wam pontenced o 3 years

hord labor ond diomissed for refusing to cbey whai he had bolleved to be sm . .
111ceal ordar. The Board sumerily diemissed the accussed's defoense that - .

vased on hlg belief that the order eonfiicted with madical ethlesn and

bis oim consclence, The Board relied on the fack that the order was iseuwed =

by one who had suthority to do so and it was related to the accusged's
military dubizs. ‘ - _

Such o delimna showld de unternsble in thé low of & eivilized nation. Tc”: i .
dicohey, the soldier 1s faced with courtemprtial as was Capiain Levy; to ohey - .

he 1 subject to woar crimes or murdsr charges a8 wad Private Kooman, A
mojor change of the law in thls area 1% the only way out of this hideouns,
trrational combradlction. o

The Dofensa of Mistak

Aa discugsad previously, the defoune of mparior ordevs 13 often

interined with that of mistake of lew or fact: mishake of low as to vméther‘ o

or not crders may be legally discheyed or as to whother the orders are
palpanly 11legal, and misteke of fact as to whether or not the situetion ls. .
sudh o uphold the legality of the ordey lssued, R

Ta U3 v. Kinder, 1b CMR 742, it was specifically racogntzed thet "nistalke
of law' it ir principle an applicable defanse 1o negative the unlawfulness of

tho olauond of the specific intent te kill. The Board of Revisw shated,.
nowmver, theb it ig "absurd" for the miotake of law defensc to be based on

TS T
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tha accusod balizd that orders st be cbeyed without exception. But such

o rule of Iay ©1iss ia tha face of the major premise that an cccused should
ba allewad to eshanlizh vhat his honest beliefs were at tho tima of the
alleocd ach, .

20 (M3 118, the Court of Military Appeals ruled that in
¢ cne muy (1) exrr in the application of o rule of law to
a partlevlay ol ieca, {(2) reach an incorrect coneluslion as to his rights,
and (3) %thoreaiber ccunlb an act preseribved as criminel, yeb (%) noy do so
vl o withouh Hhan apsary Slouious intent. "We ... adopl the view that
Ehe dafonge of mlotaks of low as contemoloted above s avallshle to one

)< ocouzed of erlma in the milisary establiphment. One who acts under an honest '
(belie) is entitled %o hnve that defense, whether it be one of mistakae of

Iow oe fack, mobalthed to the cowrbemartisl in terms of henesh mlsesneanhion
cbova, withoub the addislonal requirement thab the mistaika bo rewsonable. '
(Maing U v, Remn, 36 CHR &3 32 AN JUR hls Keedy, Imnorencs and Mlotaka

fa the Crindnal Low, 22 M. L. R. 75, 9% Cutder v. Stats, 36 WIL 325).

‘ Tn US v. Tatwon, 23 R 841, the Board of Review adepted the fellowing
atatuz of the low: R L

" henest mistake, be it one of fact or low, may be inkerposed as @
dafenrs to o erdme reguleing a specific Intent ovan though that mistake

he weecnsonihle or one ceensioned by the accused's avm enrelessnesser faudd ' -_ o

(U, 8 v. iloldez, 22 QR 3)."

Tor such mistole of fact to constitute a defense, however, It must be
o mishakes hHelief of such 2 noture that the conduct would have been lavful hed
the Tachs heen as the acensed belleved thom to be (V. 8. v Rowan, 16 OR .
TE 4n well esbeblished %hat the defensa of honest mistoke ... nust be teghed
by the tovchstone of honooty rather then that of honasty plus reasonablenssst
(13 v Creopwnod, 19 (MR 335; US v Bergen, 20 CMR 317). Cerbainly one of tha

\ fretoes in the determiustion of honesty of bellef ia the reasondblences or

\ upresssnablonces of the aceured’s bellef (U3 v. Rowan, suproy U3 ve Short,
V16 Okt 133 US v, Lengicing, 15 CMR 31).

y The Troper hurden of proof for this defense 1s set forth in Bownn, supras
\ Tb ie crroncous to instruct that the accused must asteblish nistoke of fach
‘payend 2 ronsensble doubt. Such a rule would shift to the accused the burdim
‘of establlohing thot he lacked the crimingl intent allaged, wheros tha :
Yovaresnt whould alweys besr the burden of oeteblishing the aconsad’s gullt

i ,'K*_grmd n yoasondle doubt (Minner v. UB, 57 Fad 506 (1932},
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Us v, ¥efcod, 18 QR 814, provides another collection of law on the .
subject by o woand of Revlew, The Board found that 1t 1g an established legal
maselm that igacrance of the law 12 no excuse {Reynolds v US, 58 US 145, 25 L

ed 244), Howaver, where the crime chsrged requires tho exlstence of a specifih

intent, lgnorance of the law waleh goss to negatlve such a state of mind oy bo
Interposed es a defonse (Towncend v US, 95 T 24 352).

Whore intont 1s nob on element, the aceused 1s not entitled to an

instruehion on mlgtala of fachk unless the pessibility of a reasonsble mistake
was rolzed by the ovidence., Cn the other hand, as to asgault with lotent

DAVID ¥, HUDSOR
Captain, JAGC

\ - 10

regordless of reasopableneas. US v. Chort, 16 O L.




