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~cpm:hnCld of 3Jltsti.~ 
• ~1I9(litlStcn %05311 

Honorable stanley R. Resor 
SecretarY of the Army 
vlashinc;ton, D. C. 

Dear Hr. Secretary: 

:'~rill 197C1 

In addition to yOl~ letter of December 20, 1969 concerning 
the,p~~~~inl publicity in the pendin~ court-martial proceedinGs 
acainst First Lieutenant Vlillia111 L •. Calley , Jr., \1e have received 
the direct inqul.ry from the Tl'inl Covnscl in the case, of ~rhich 
you say you have a copy, and also a letter dated December 24, 1969 '" 
from the Chief, LitiGation Division, Office of The Judge Advocate '''': 
General, Department of the Army. The AttornoY General has referred·', 
these letters to this Division for consideration and reply. In 
the interest of orderly disposition of such matters, we address 
this sin~le reply to you, 

Under the ,'rell established procedl~es in e:dstence bet'lreen 
our respective Dcpa.rtments, inquiries from yOl~ Department ,rhlch 
cannot be handled by direct reference to a United States Attorney 
are acceptable to us only upon reference from YOtU' office or the 

'Office of The Jud[;e Advocate General. 'de sce no rearon "rhy ,Ie ' 
should mal;:e exception for inquiry at the instance of a military 
judge. The procedures represent the nanne'r in \'Thich the Attol'ney 

'General dischal'Ges his duties 1-1ith respect to litieation on behalf 
of the United States. 28 U.S.C. 516 and see id 513, 514, 519. In 
our viel'r, the military judGe has fully exercised his discretion and 
discharged his duty Irhen he fOr1'rards an inquiry pertaining to liti­
gation, throUGh the established channels.' vfnethel' we should receive 
such an inquiry depends upon Ifhether the matter is one for I'rhich 
there is a reportinG requirer.tent. or, if not, Irhether your Department 
views Ol~ consideration of the matter useful to the Gover~~ent. 
While 10 U.S.C. 837 prohibits certain interference ~rith court-martial" i 

proceedings, "re do not reeard the foregoin(l application of 28 U.S,C.' ';:'" 
519 as confloictinc; in any way \;tth the operation of the Unifol'lll Code,' 
of BUitery Justice (UOO). 
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Turning from general procedurnl questions to the substance 
of the problem of publicit.y concerning the subject trial, ~Te 
note that the United St(1.tes Court of j,tilitary Appeals has con­
cluded that ". • • the measures heretofore directed by tne 
NiJ.itary Judee and those aV:lilable to the accused at trial appear' 
sufficient to insulate the COlrrt members from outside influence. 
and to euo.rantee Lieutcn(1.nt Calley ,a fair trial. •••• " United " 
states v. Calley, No. 69-71, USC1,iA, December 2, 1969. Neither 
the events related in the letter from the Trial. Counsel nor the, 
transcript of proceedings in the case on December 16, 1969, 
furnish I'eason to doubt the soundness of the court' B conclusion. 'i, 
Nor ~Tould vTe presume to initiate some form of litigation on the 
matter until after presentation of any nm{ developments to the 
court for its reconsideration of the necessity for action and 
determination of its pm'Ter to afford a remedy. 

The 'Litigation Division sl~gested that one remedy mieht be 
for the court to issue orders governing the, conduct of vritnesses 
not subject to the UCl·~, under the authority of 28 U.S.C. 1651. 
He doubt that violation of such an order ''1Ou.'td fall ",!thin the 
contempt pOHers recited in 18 U.S ,c. 401. Nothing indicates' that, 
upon transfer of that section from Title 28, U.S.C., any departure 
.faS intended from the definition of the term "court of the Unit'ed 
States," ,'Thich definition (28 U ,S .C. 451) docs not include the 
United States Court of Hilitnry Appeals. See United States v. 
Frischholz, 16 USCl·iA 150 (1966). 

The Litigation Division also suggests th~ need to e~lve a 
procedure for control over Civilian ,'Titnesses involved in urt­
martial proceedinGs, Hhile 10 U.S.C. 847 (Refuse.1 to appear 0 

testify) remedies the "serious defect" in R. S. Sec. 1202, noted 
in Hinthrop's I,iilitary L~,','r and Precedents, p. 202 (1920 (Rep.) and 
his discussion at p. 309 indicates the arr.enability of military 

:.,' r:'" personnel to orders of a court-martial, 1t is plain that neither 
10 U.S.C. 847 nor 848 (Contem?ts) reach the problem of a civilian 
~Tho disregards orders not to discuss his testimony. Perhaps a 
finding by the Court of l,jilitary Appe'als that enforc~ment of such . 
an order is necessary and that it has no pmrer to "'afford any remedy, 
might suffice as a basis for invoking the e ... uito.ble po,'Ters of a 
Federal district court. But until such reconsideration and findi~li, 
resort to such action ,'Tould be prematUl'e. 

In lour vie,'T, the evolver.lent of a procedure for securing the: ".' 

enforcement of ancillary orders of a court-mortie.1 should be by we::{", • 
of legislation, rather than by litigation. Fol10~nng the pattern 
of 10 U.S.C. 846 and 847, such legislation might ~rell consist of 
conferring upon military judges the SOllle a';lthority judges of courts" 
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of the united States have to 1.ssue orders governine the conduct 
of persons with respect to pendin(l proceedings, subject perhaps 
to limitation of that authorHy pursuant to 10 U.S.C. 836. In 
add1o:t;i,<MI! to provisJ.on for trinl of civilian vl.olators in district 
courts, clarification of the applicability of 10 U.S.C. 892 to 
such orders ,iOuld be helpful. 

Disposition of alleged violations of the Nilitary Judge's 
orders in this case by Herbcrt L. Carter ·'l.nd Ronald I .. Haeberle, 
referred to in the Trial Counsel's letter, appears covered by 
the foregoing discussion. The alleged conduct of David Dubois 
in attempting to persuade Corporal Anthony E. Broussard to dis­
cuss his expected test:'.mony l~emains for consideratl.on. We have 
exrunined Broussard's statement in the light of 18 U.S.C. 201 
(Bribery), and 1505 (Obstruction of proceedings). 

....• . .. 1 

h~· 

As to 18 U.S.C. 201, Dubois' reported offer to "get on the 
phone to Ne'. York and see about getting me my Vet Oll $7,000" in . 
exchange for Broussard's cooperation appears, in th4 circumstances,. 
to be of such an ephemeral nature as to invite a juty to acquit 
for failure to prove beyond a reasonable doubt the bffer of "a 
thing of value." In ac1dition, although l'linthrop (P. 309) indi­
cates that refusal of a military witness to testify lTould violate 
military law, it is arJuable that status as a person subject to 
the ua:;.)" is not material to such person's duties as a witness. 
Thus disobedience of the order by Broussard would not he.ve involved 
an "Official duty." • 

With respect to 18 U.S.C. 1505, there is no element of offi­
ciality, but there must be a sh~;ing of intent corruptly to impede 
the due and proper administration of the 10.'" under ~ihich a proceed­
ing is conducted. The section appears applicable to court-martial 
proceedings (See Rice v. United states, 356 F. 2d 709 (8th Cir., 
1966) and cases cited therein), but nothing·in Broussard's statement 
.indicates that Dubois ,TaS atrare of the purpose of the "no discussion 
of testimony" order given 3roussard. Dubois was no doubt suffiCiently , 
aware of Broussard's relation to the proceedings to bring him within" " 
those provisions of section 1505 protecting ,dtnesses (See Stein v •. ',,' 
United States, 337 F. 2d 14 (9th Cir., 1964), cert. denied 380 u.s. 
907). But there is notning to indicate that Dubois had any intent 
to interfere ,<lith the content or scope of Broussard's testimony. 
Dubois.' conduct must therefore be sho,m to relate to a conscious .. "', , 

endeavor tCl, imrede the proceedings themselves. Dubois may well have·· 
assumed the order was a security or public relations measure and .'" 
defend on the ground of lack of scienter. 
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Proof of Dubois' knmllcdec of thc source and purposc of the 
order 1'To\.\1d not end the inC!,uiry. Section 1505 ~ras intended simply 
to m~..l,e o.pplicnble to the proceedines of. other governmental a~encles 
the safeGuards afforded by 18 U.S.C. 1503 to judicial proceedings. 
H. Rep. Mo. lllf3, 70th Cone;., 1st Sess. (1939). Exe.mination- , ' 
of precedents on the qnestion of intent u:1der section--l'503 indicates? 
tho.t motive cif the defcnd~_nt is important. United St . .fl.ten v. ' 
Brad;rell, 388 F. 2d 619 (1st Cir., 1968); Colc v. Unite(l States, 
329 F. 2d 437 (9th Cir., 19$4), cert. denied 377 U.S. 5911. To be 
guilty, the defendant must Sl)ecifJ.cally intend to do an ~.ct which 
he kno',rs l-1ill tend to oOstrnct or impede. Kni"lht v. United sto.tes, 
310 F. 2d 305 (5th Cir., 1962); see also United States v. Kee, 39' :' 
F. 603 (D. S.C., 1089). \·/hile success or failure of an endeavor '''<',;:)ii\ 
to obstruct is iTlnllaterinl (Uritted St['.tes v. Osborn, 350 F. 2d 497 '.' 
(5th Cir., 19$5), affi=ed 385 U.S. 323 (.1S'.66), rehearine; denied 
386 U.S. 938), Ire believe Dubois might successfully defend on the 
ground that he honestly believed his "endeavor," even if successful, 
~roulc1 not obstruct or impede. Compare United St~.tcs v. I·Iur(lock, 
290 U.S. 389 (1933), holdinE; that unfonnded but e;ood faith cle.im ot 
privileGe precluded conter.lpt action 8.gainst a ~ritness. The opinion 
of the CO\.U't of llilitary Appeals, supra, ~rouJ..d indicate good basis 
for such belief on Dubois' part. "It 1,s not enough that justice was . 
in fe.ct obstructed, a specific intent to vl.olate the statute must . 
exist." United States v. Pettibone, 148 UiS. 197 (1893). 

Another factor for consl.deration is the ;fide license given 
activities of the press. In a contempt case, involving publication 
of matters re1atinc; to a trial, the Supreme Court held that "the 
substantive evil must be extremely serious and the degree of 
imminence extremely hie;h before utterances can be punished." Bridges 
v. Ce.lifornia, 311f U.S. 252, 263 (1940). The Court refused to sustain 
contempt action a0~.inst a publJ.cation, despite acceptance of findings 
that the publisher had "rillfu'lly, lrantonly, or recklessly l·rithheld , 
the truth of matters relating to a trial. Pennekemn v. Florida, 328·" 
U.S. 331 (19l!6). These cases indi.co.te e;reat rel.uctance on the part 

:.,,::' of the Court to vie"r activities of the press as obstructive of justice. 
'~he ~artieularly defined instances of ~iolation of that section 
[1503J all relate to conduct designed to interfere with the preOeeeeiSiHs;,-.;...."";,,...:c.._ 
of arriving at e.n appropriate judgment in a particule.r.._case and "hich, 
would disturb the ordinary and proper function r6f the court." Haiti . 
v. United States, 260 F. 2d 744, 74b (9th Cir" 1958), citatl n )'i>" .• ' .. 
omitted, emphasis supplied. He doubt that a judge, much less a !J%'1"".';." 
would find Dubois I conduct lras so designed." 
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As the, foreGoinG outline of fqctual and leGal~problems 
indicates so little lil;elihood of ~l\ecessfl\l prosecution of 
Dubois, ve do not believe the mo.ttlr varrnnts further inves-

Please advise if further deve1jopments in the ctlrrent or " 
related proceedings indicate a ne.eCl and basis, short of legis- ~>::,;"', 
lation. for further assistance fr01 this ,Department ~ " !, "::.:,:. • 

Sir;~J' ' 'Q9lJ~""~,~ 

t , 
I' '" 

" 

\J J' ,,7 ," 
~~', , 

mLL WILSON 
AS,rstan~' Attorney Gen~~ 
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