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CHAPTER I 

SOURCES OF MILITARY, JURISDICTION· . 

1. GENERAL 
The term jurisdiction has b~~~!i~finll~ ~ny 

ways. Generally accllpted)s the:,~m~ement that 
jurisdiction is "thll auth~ty",!~allJ1.city, power 
or right to act." I For p,\jl<'pO~l¥Irof"this text, the 
jurisdiction of .a mUitary,)i.I!"~y",i)I. the ~u­
thority, capacity, IWWe,f, 9r, rig~t '01 .that agenGY 
to act judicially in )~JPa:r,tlq\llar ,c,!,-se., ,The 
sources of milital;y jurlsdil;~IQn)llayJ~e divided 
under two heading~::~. .,.; "i' ",' " 

a.C onstitution, and ' . :, , .' 
b. Internatio'fWl LiwJ."rr ''Ii, 

,'l i '!(II, "I "I" "l~;:in! 

2. CONSTITU'I"IONAtPI'tO¥ISIONS'!; i 

SOnte of thepertln~ht') ;:!ir:ijy,jYIWlis'C&1' the 
United States Constltutio\l.fi'ol!i~McW~\j'tlity 
judicial powers are dellivedl,ar.~,,,·," :d 

a. Powers Granted to Coiigresli:' A!f~i~l~'i'i; 
Section 8, grants the followln'g'J>Ow~rs·to'C~li .. 
gress: '" , .. !""," 

(1) To provide for the CGmmon ,defilhse 
(clause 1) ; " 

(2) To define offenses against the 1Mv; ·of 
war and nations (clause 10) ; 

(8) To declare war and makertiles con­
cerning capture on lan'd and watef'(claUse:ll); 

(4) To raise and support 'Armies (cl~:use 
~). ' ..' . . , , 

(5) To provide and maintain a N~vy 
(clause 13); , 

(6) To make rules for the government 
and reglliation' of the land al)d )l8,val forces 
(clause 14); . . .'.. . 

(7) To provide for calling forth the 
militia to execute thelawsbf the uni9n'~\lP­
press insurrectiolls and repel illvasions' (clause 
16); ',.' 

(8) To provide for: organizing, arlning, 

AGO OIOGA 

and disciplining the militia,and ~or sUllh part 
of .them as may be emplc;>yed in the. sev~i.ceQf 
the United states (clause 16); and. 

. (9) To make all laws which shall bp neces­
sary and proper for carrying into execution the 
foregoing powers, and all other powers vested 
by this Constitution in the Government of the 
United Stl).tes, or in any Department or (':)fflcer 
thereof (Clause 18). " 

b. Powers Grante.d to the President. Article 
II, Section 2, desigltates the President as Cc;>m­
mander-in-Chief of the Army and Navy and 
of the militia when called into the actual serv­
ice of the United States.8 tn addition to the 
implied authority arislrtg from such position, 
the President ml\Y also be granted by Congress 
speCific authority ill particular phases of mili­
uh:Y jurisdiction. This authority is illustrated 
by Article 36 of the Uniform. Code. of Military 
JUstjce,' which authorizes the President to pre­
sefibe the rules"of procedure, inCluding modes 
01. proof, to be used in military tribunals and 
b~·.i\rticle '56,! authorizin~ the establishment of 
maximum 'punishments. . . 
"I :1:,' '",,' " " .: 

'. &i l#isc¢,~laneoy,/I Grants of P{)1J{er .. The Con-
~~~\Il.,tiQ? •.... !llso.(.prll.,v.ide.s .. that t.he um.·te. d St.a. tes 
'aile,all ~lllJ:l'B.1\te\l.: e"ery Stl).te a re\>ub\ican form 
ot(i~<!v:e;rnm«m~ ,a:nd shall protect each of them 
against \nvaaiol,l.· 

d. The F''f/th Amendment, a Caveat. 

1 BLACK. LAW DICTIONARY 991 (4th' ed. 19/51). 

, II Pal'&. t. Manual 'for Oourt:&oMartJal; United St.tes. '·196t (1D~ec. 
Order 10214. l\',b. 8., ~9pl. 41B a~ended) (heNlnafter ~ferred to all 
"the Manu-Ill," Olt "MOM, 19151"). " ",,, 

II See Swaim. v. Unltea' 'StateJj, '165 U.S. /533 (1897). ,: 

... Uniform. Code of Military Justice, Art. 36. 10 U.S.O. § 886 
(1968). The Uniform Oode Of, :M:lUtary 'Justice, Al'tiI.' 1:"140, 10 
U.S.O~ II 801-940 (19li8), as. -.mended. 10 u:.s.o. II 802, 816. 8li88, 
92,S •• 936 (SuPP. V';, 1964). will her.tnattel" be referred"to. d ;'tbe 
Oode,~', or .. t~e, ,uniform, ,O~,": and ol.t.d 6Itf-):p~;l?",Jlh!'.! t p,;' - ! 

II UO~J" ~\"a6. ",iltd,; , ;i"~. 
e Art. IV. § 4. , 
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(1) General. The Fifth Amendment pro­
vides in part that "[N] 0 person shll:ll be held 
to answer for a capital, or otherwise infamous 
crime, unless on a presentment or indictmen~ , 
of a <h:'and Jury, except in cases arising in thti ' 
land and naval .fo~s:'This clause recognizes 
the authority for trial of'casesjnth~"Iahd ahd 
naval forces" 'without a grand jury proceed­
ing. This clause was also 'asserted at one ti,me 
to be ,a grant of authority to try persons pot 
otherwise subject to military jurisdiction.? The 
Unitlid'Sfates Supreme Court has rejected this 
assertion in the Toth case.' 

" 
(2) Meaning of "land or naval force8." 

(a) Air Force. It is clear that the term 
"land or naval forces" includes all of the 
Armed Forces. Although possibly not included 
in· a strict and literal sense, the Air Force does 
come within the obvious purpose and intent of 
the exception; consequently, cases arising in 
the A,ir Force are not subject to the require­
mentof grand jury proceedings,· 

(b), Military com:m~8sion8. Ex Parte 
QuirintO involved a trial by military commis­
sion of saboteurs who landed on our shores 
during World War II. The Supreme Court held 
that such trials were not subject to the Fifth 
and Sixth Amendments. 'I'his conclusion was 
reached not on the basis of the exception for 
"cases arising in the land or naval forces," but 
because trials by military commissions, of 
enemy belligerents for violation of the law of 
war have traditionally been without jury. Since 
the purpose of the Fifth Amendment was, to 
insure jury trials only in those cases which 
had ·traditionally been tried by jury, that 
amendment did not confer the right to trial by 
jury upon enemy belligerents tried J:}y militl;l.ry 
commissions for violations of the laws of w1Ir. 

3. INTERNATIONAUAW 
i, , ,(' ,', ': 

,a. ['WW oFWOlI'i The"law.of war,1s.·'merelya 
part of' the' brOader' ft~I'/f., g~ '\fi%lb\ii:ii9Jl~"'.l~w 
and is a source of ,mili,tary" d,lWlisdic1;ip,Il.!! 

b. Vi8it:ingFOrce8'tJoct~ .. : ',' r.' ", i 

(1) Manual pvovision.12 l?,aragr~!l12 :,Qf 
the Manual' provides, in pertinent'part:"Urider 
international law, jurisdiction over'niem~rsi of 

6 

the armed forces of the United States or other 
sovereign who commit offenses in the territory 
of a friendly foreign state in which the visiting 
armed force is by consent quartered or in pas­
sag~ remains lit the visiting sovereign. This is 
an incident of sovereignty which may be waived 
W"1ihe>v4sHiliillf',sil'v'llreign and is not a right of 
the individual concerned." 

(2) Source. The visiting forces doctrine 
as expressed in the Manual is based upon The 
Schooner Exchange v. McFaddon,13'in that case 
an armed French vessel had entered the port 
of' Philadelphia to seek refuge from a storm. 
While the ship was there, a libel was instituted 

, against it, Claiming that the ship 'had been for­
merly owned by the libelants and that it had 
been forcibly and wrongfully seized by the 
French government. The Supreme Court dis­
missed the libel. Since this public armed ship 
ofa foreign sovereign with whom we were at 
peace had entered an American port open for 
her reception, she must be, considered as hav­
ing come into American territory under an im­
plied promise that, while here and acting in a 
friendly manner, she would be exempt from the 
jurisdiction Qf this country. 

In reaching its decision, the Court used the 
following language-the famous dicta of The 
Schooner Exchang.e-which is the immediate 
source of the doctrine: 

The jurisdiction of the nation, within its 
own territo:ry is necessarily exclusive and 

i absolute. It i~ susceptiQl1l Q!n,o li~itation 
not imposed by i.1!s.elf, .. ,." ; A\lel{ceptions 
., 'PIH~t J?~J~,aCll~' UPJo tpe cO,nsent of the 

,nl;l.tl0Il,Jt~egr'i''''i,T;This .consent may be 
~i~h,~re?Wr~~S ,!?r ,}?nplied. [In their i~ter­
course with, iach other;] all sovereigns 
have consented to l} relaxation in practice,' 

"I'n cases 'undet' certain peculiar circum­
stances, of that absolute and complete 

:;:",!JV~_\'"66:~N~RO~.,,M.ILn:Aa¥ LAW AND PR~DI!lNTS,48 (2d «1 •• 
1920' iieprlnt. (fpe:» (hereinafter cited M "WINTHROP"~. 

8 United States UJ ret. Toth v. Quarles, 81S0 U.S. 11, at '14 'n.1S 
(Ip,m, ' 

o 4PM., ~2,~5. Naar, 2 CMR 739 (1951.). 
\iO'~'817 U;S. 1 (1942). 

",." -- ' " 

11'-S'" EM J)MtB Quirin, 81'1 U.S. 1 (19'2). 

u'Pa.r&. 12, MOM, 1961. 
11',1)1 ,U.S. (7 ,Ora~) UtI-. (1812). 
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jllrisdiction. within their respective terri­
tories which sovereignty confers. , ' . . . . . 
, A third case in which a sover¢lgn i~, unde~, 
stood to cede a: portio:n:of liis terHtorilil 

'jurisdiction is, where 'he' Ii:llo\vs the troops 
of a foreign prince toJl~SS 't4rough his 
dominions. '" 

: - .:-, , ::' 
In such a case, withou} any' ~xpress, decla-
ration waiving jurisdlcti/m'o:v;er the al;'my 
to which this, rjght'4fpa$Sljge has been 
granted, the sovereig,ll<\whos~Quld a~tempt 
to exercise it woul~ ,!;~r,tail\!yb,econsldered 
as violating his ~aith. ""'i~\1,~lgrant of free 
passage, theref0l'e,),mll\i~~, a.;.yaiver of all 
jurisdiction over the Jl1oq~,;dwring their 
passage,and pe~mi~~"t~<filorelgn general 
to u.se t4at disci'plill~~I:M!;q, ~o )nflict tho~? 
pUnIshments which the)fP,&rl1ment of hIS . 1. ',. :-.,} 
army may requlre." ,"" I'" , 

. ',,'f,,'!'~,!JIU -

(8) 'Comment; Alth~1i1hqpllragraph 121 of 
theManual,quotild"lih0v.er {indicates that 
American, tV00.Ps!qlt!WiheW~~dlla friendly for­
eign counttY'iliie,:~nd'1i'd!lltinjluiti(jnar law, im­
mune fro11l,pros!!q1/tjO\l:,;JWfrl~1 i9.ifi'chtls under 
the lawsof.tha~:q~\i.I1<~r~~,tib~),e~lstence of s1/ch 
a doctrine in int!l)'~ati~n~l ~~Wi I~iopen to grave 
dispute. Note, for eXa~ple,t!MI~\~:(l'?t~ tNkomer 
Exchange," '5 did ?ot 1~v,?I,,:e.,f~~I~ll,ic'tlt61l(\ver 
members.i)f th.e shlp's~l'~~ ~lt~,~~~ c,omm,itted 
offenses III thIs country. On: ~1il!~onfi'arY) the 
issue was whether a friendlyf6~e\W' ''lVa:riihip 
was immune from attachment '\:ly·(jllfilliahiirhg 
to be its 0\\,ner.'6 ,In addition, tJ1~'JiJx,v.ltr~tt~e 
ca~e itself did not' involve the qliarirel'ing '0£, 
military. forces, ", but'a purely ~fii\t~~, 
presence of the Jorei'gnvessel; nor' does the 
dictum 01'1 Its face apply to any extllnded qiutr-
tering' or stationing of tro@Ps~ J ' '," 

Additional doubt is cast upon the doctrine's 
validity, in thisxespect; by the Supreme ,Courgg' 
decision in Wi!aon v . Girard,.. a 'case thl!.tln­
volv~4 tile pr0l,'11em' Qtjuris<\ictlon, over t~9QPS 
stationed in a friendly nation' in'peacetime', 
Some language in the co\!rt's opjnion sugge&ts 
that this problem is one of exclusive jurisdic­
tion hi the rec~iving stlite,exce,!lt to,.tp,~extent 
otherwisQvprovided by agreement bet~eei!' the, 
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parties.~ri any event, th/! Court's decision indi­
cat.es that' if the "visiting forces" doctrine· has 
any, present validity in this situation, it Is, ,no 
more than a rule of customary international 
law that lis displaced by illlY agreement be-
tween the parties on the subject. ' 

The'Vie,wn()wgenerally held 'is, that, w4i!e 
it is' pos~lble to have an implied waiVer of a 
receiving 's.tate's jurisdiction, the facts of the 
paJ.ticula:( ~it~a.tion in peacetime usual,ly: pr'e­
ClMe th~ilndii!g of, a clear waive~, by jmpli~!:\i 
tldn.Such' a waiver may more easily be foima 
in'relation, to transiting troops, or in a 'combat 
situation: Otherwise, however, .it is. n6w gen­
erallyt40~g/ltt~at a partial waiver by impli­
ca~ion may be, 'foi,lI\d-wit/l the receiving state 
retaining ,cpncurrel).t jlliisdiction-so thatthe 
sendingstate"m~yexercise disciplinary II,nd 
coun.:lllartial authority over the members of 
its force.'8 '. 

, ' 

Nothing in the above discussi,o~, of course, 
derogates from tile concept fhatwhen military 
forces OCCU\)y a country under 'such circum­
stances and in such a 'manrier that' effective 
authority passes to thll military f()rcei then the 
members 'of the. force are not SUbject to the 
local laws or courts unless they are e~pressly 
made subject thereto by a comtyetllnt officer of 
the occupying force 01' occupation administra­
tion." 

'To summarize, insofar as the Manual states 
mat llroopa quartered in peacetime in aforeign 
countVY'reinain under the exclusive jurisdiction 
of 'the sending state, it ,does not reflect the cur­
ren\i;view J of international law in the United' 
'~tait'ea.WhliteVel'the continued vitality of the' 
dootliirie, 'h(}w$ver; the problem is increasingly 
'{ t t'\(i(r , ,'(; 
",Id, "'18'(.'~9-40, 
"1"S~'~.1'8'.)' j. 

i 18,Schy..arti.: '1"",t.eM4tl<mal LGW 'wd :th6 N AfO statm of FO'I'C6', 
A.g~t. 118, CQLUM. I,r.,_ REv:_ ~0.91 (1958)~j ooncludes -that thfif'.6, 
U m; I1UC'w ct6dr-6Ut "de Of lfn.mutiiW Wi Int6f'M~ lIr.w. ·Thi,' 
cQnclp.t~m 18. baaed on a, Mel'Qor~ndurn p~a~ by, the_ Attbtney' 
General ot the 'United States. contained: 1n _99 C01')I. Ree. 9062-70 
(14 JulY 1958). rJlhe Attorney GenerltJ's'- view hi' that' the NATO 
Statu. of Fo,~, ,AI'~~~t ~UnqU~8,h:~" 1)0 ip.~er~t rights of ,the 
Unlttd states tore.' abroad, bu't rather affords them mora 1m .. 
mllilltr, ·in,·the NJ\'110 countries. ,tba~ they would have had :wlthout: 
the '~areement (Sohwartz, ,ItUP1'a at 111,1). 

11804 ,U.S'. 524; '829' (19ft'7); '. _ 
,1$, SEllr: 1Jehin'alIy., ,Res~t(em,~t of the ~Qrel8n ,Rela..tJons, iMeW,·' pt'-; 

the-United Statis.,P~poeed,OfflotalD~~ ,. 54-6,0, (~~'It!~.)." i I 
1.D See p~a8i ':869. "'8't4~ FM ~7 ... 10;' 'Th'111' LAW 0" L'AND ,w,~""d'! 

(19156): ])~',P:am:'2!l-161~, UilN:TBlItN4flQNAJijLA,wl169:"170U·J9;e.hI,:-: 



Pam 27-174 

being moo~ed by. express agreemetitson. the 
subject between the UnitedStat~S"and" ~he 
countries in which its troops ares1i/l;tiolied'. ' 

c. express Agreements (:o'll-pe~inv Jurisif,ic-
tion. . , 

(1) General. Wholly apart from customary 
internatibnal law, it'is clear that the sending 
and receiving states may regulate their juris­
diCtion over criminal' offenses by express 
agreemen:t.'" The United States has entered 
many such agreements in recent years. The 
first of these, whose provisions Ojl criminal 
jurisdiction have served asa model for the 
others, is the Agreement between the members 
of the North Atlantic Treaty Organization 
concerning the Status of their Forces, popu­
larly known as the "NATO SOFA." 21 This 
Agreement will serve as a conveni~l1t illustra­
tion of all such agreements to which the United 
States has become a party in recent years. 

(2) Summary o/provisions. 
(a) General. Jurisdiction over certain 

offenses is exclusive in one state .. Jurisdiction 
over other offenses is concurrent in Qoth states; 
when jurisdiction is concurrent, the primary 
right to exercise that jurisdiction .is vested in 
one or the other of the interested states. 

(b) Exclusive Jurisdiction. 
(1) Sending state. The mllitary au­

thorities of the sending state have exclusive 
jurisdiction over persons subject to military 
law of that state with respect to ojTenses, in, 
cluding offenses relating to its security, pun­
ishable by the law of the sending state, but 
not by the law of the receiving state. 

(2) Receiving state. The receiving 
state has exclusive jurisdiction over members 
of such a force with respect to offenses, 'in­
cluding offenses relating to the security of that 
state, punighablebyjtslaw but not \>y the law 
of the sending state. 

(c) Concurret/tt Jur{8d.iction. 
(1) Sending state, Tlie 1ll!1itarY ·,1I1k 

thorities of the sendiflgstate may exereise 
within the receiving state aU cri~h,1\lra:nd ,~is~ 
ciplinary jurisdictio~c"m!e,rredup?~ the~b~. 
the law of the sendmg. state o\ier. IlU, pers(}ns 
subject to the military ~la:w of that 'state. 

8 

(2) Receiving state. The recelVlng 
state has jurisdiction over the members of a 
force or civililln component and their depend­
ents,\\,ith,reS,Wect to offenses committed within 
th,terriwry of the receiving state and pun­
isijah,le:by:.the law oMhat state. 

($)Primwry right to exercise juris­
diction. As indicated above, when jurisdiction 
is concurrent,thll ,Agr~enient provides that a 
Pllrticular state has tjle primary right to exer­
cise that jurisdiction in a ,particular case. 

(A) Sending 8tate.The sending state 
has the primary right to exercise 
jurisdiction over a member of a 
force or of a civilian component in 
rel!\tion to-
m Offenses solely against the 

property or security of that 
state; 

(ii) Offenses solely against the 
person or property of another 
member of the force or civilian 
component of that state or of 
a dependent; and 

(iii) Offenses arising out of any 
act or omission done in the 
performance of official duty. 

(B) Receiving state. The receiving state 
ha~ the primary right to exercise 
jurisdiction in the case of all other 
off!!nses. 

(C) Failure to exercise primary right. 

lIO Wilson v. Girar,l, supra n.17. Such an agreement, of course, 
does not confer on United States. millf4try courts any jurisdiction 
over persons 9r Ofl'~8es. not otherwise ;wlthln their general juriBdlc~ 
tion, See United Stl!.4!s elf) rel. KrueK'e1' v. Kinsella.. 187 F. SuPP. 
806 (S.D. W. Va. -1956), rev'd sub nO'l1i,,' Kinsella v. Krue(J6T. SIS4 
U.S. 1 (195'0, -in which the Dl8tri~t Court _ suggested tha.t the 
adm1nlstraUve ~~ent with J ap~ conferred. jurj:sdictlon~ on the 
court-martial, over q. Unite<)' states c1vtlian dependent 'accompany­
Ing the Ql'lIled 'forces oVlll'Seas In peacetime. The Bu­
preqt.e Qoqrt;. h9,\Wv~~_ -h.-1el Ul;at' sln~_~ $uch· jurisdiction was for­
bid4~n by the Con8t(tt,l~O~, It could ,not be acquired by treat¥. 

n:Agr&etnerit 'ltei'~l'aing Status' of Forties. 'of Parties to the North 
Atllmtic; '1!~atYl:'lUA:fJ 2$4~;' 4,U,S.T:, & O.I.A. 1792 (signed at 
Lonflon" Ju,~e,;~,'19~,h',a"'ri~e .. nd oonsept,_of Senate obtained July 
15:. ,~958-.' raMMd' bY' the -President' July 24, 1958, -effective Aug. 28, 
1~,~~).· ~'trelnu,~ter',r~el'l'el;l. to, as ,jN,kTO SOFA," or the ,"Agree. 
menV' 

)j'l;\e"ABr,~eht'~ ~rovlsloris' o'~ criminal jurisdiction, . and various 
Pl'Q~18nw" with, ,reep,E!!'~ thenlw, are -discussed in detail In SNEE"& 
PY~L _S'li'~TU~" QF" FQRj:::ES APRE,MENT AND CRUoJINAL JURlaI)Iq~ION, 
('196"7'), 'and 1he' JUdie Advoc'a.te General's School, U.S. Army, I 
In~jlAtlon.al'" L..,w: 8~e"'418 (1962). Other_ status of, Forces. Agree­
ments are discussed briefly in ill. at 418-20. 

AGO 9196A 



(i) Notification. If the state hav­
. ing the primary .right decides 

not to exercise jurisdiction, it 
must .not~fy authorities of the 
other state as soon as prac­
ticable. 

(ii) Waiver. The state having the 
primary right shall give "sym­
pathetic consideration" to a re­
quest from tile other state for 
a waiver of its right in cases 
where that other state con­
siders such waiver to be of 
particular importance. 

(d) Arrest. 
(1) Assistance. The authorities of 

both states sl}all assist each other in the arrest 
and handing over of persons subject to the 
Agreement. 

(2) Notification. The receiving state 
shall promptlr notify the s'ending state of the 
arrest of any person under the terms of the 
Agreement. 

(e) 'J~opardy.Wlien an, acctl~ed h,as 
been tried'jn accordance 'with the A~r,eenien( 
by one state and. has been acquitted, or has· 
been convict~d and is serving, 01' has served 
his sentence, pr has been pardoned, he may· not 
be tried agai~ for the same offense in the same 
territory by ,nother state. However, this does 
not prevent the sending. state from trying a 
member of it~ force for any violation of rules 
of discipline p.rising fro\Xl an act or omission 
which constitpted an offense for which he was. 
tried· by another state. Apparently this last 
provision mellns that an American soldier in 
France could be tried by court-martial for a 
strictly military offense, e.g., service discredit­
ing conduct in violation of Article 134, even 
though he h,a<j earlier been acquitted by French 
autjlorities of a charge of disorderly conduct 
arising out of the~ame circumstances. 

(f) Riflkts of accused tried by receiving 
state. The Af1"eement provides the following 
rights to a person tried by the receiving state: 

(1) [fo. a . prompt and speedy trial; 
(2) !I'o' be .. informed, in advance of 

trial, of the, ~peciftccharge against him; 
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(3) To be confronted with the wit­
nesses against him; 

(,0 To have compulsory process for 
obtaining witnesses in his favor if they are 
within the jurisdiction of the receiving state; 

(5) To have legal representation of 
his own choice for his defense or to have free 
or assisted legal representation under the con­
ditions prevailing at that time in tMt state; 

(6) To have the services, of a com­
petent interpreter, if he deems such services 
necessary; and 

(7) To communicate with a repre­
sentative of his government and, when the 
rules of court permit, to have such a repre­
sentative present at his trial. 

(3) Statement of understanding. Befol'e 
ratifying the Agreement, the Senate adopted a 
Statement representing its understanding of 
the Agreement:.!' 

(a) The. Agreement did not. diminish 
the rig/lt of the ,lJnited States to exclude or 
removr,secur,ity risks. ~rOlJlthis country; . 

.• nl:):.The\),r~lJlinal jurisdiction provision 
of A.ri;icle. VU·was,not to be considered as a 
precellellt; for ,futJ!.:reagreements;" 

{e} The commanding officer of Ameri­
can. troQPs.is toinsUl'ethat persons tried by 
receiving stllites be afforded the procedural 
safegullirds of the United States Constitution, 
with diplomatic ;action to be taken if such safe­
guards are not provided; and 

(d) At all times a representative of the 
United States is to attend the trial by a receiv­
ing state of a member of the armed forces and 
report any failure to provide the rights re­
quired by Article VII. 

(4) Implementation of Agreement" The 
way in which the Status of Forces Agreement 
is being' applied is illustrated by the following 
excerpt of a speech made by the Honorable 
Thruston B.Morton, theI) Assistant Secretary 
of State for Congressional Relations: 24 

l!8 TIAS 2846 at,S6, 99 Con8'. ,Rec. 0088, discussed in SNIS & PYs, 
Op. cit. supra n.21 at 117-19. Some mlaeellaneous problems with 
l"efIpect thereto are discussed in W., App. II. 

B3J~pa.nese. a~reementa followed Artlole VII. ' "'"i 
at 81 Dept.',M·St&te Bull., No. 788, 2 Auaust 19,54, at 157":15_8. 

See lleneraUY, SNq & PYB, op. tnt. 'ltUpi'a n.21. . 

9 
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Those in this country who have opposed 
the Status of Forces Agreement have at­
tempted to make capital out of the case of 
Private Richard Keefe, who was tried and· 
convicted by a French court and sentenced 
to 5yellrs: imprisonment. One American 
newspaper represented. Keefe's case"as a. 

. tragedy traceable to theStatu.s o:U;1',o);'ces 
Agreel)lent. The papllr tllrIt)ed .Keefl!'s,,~f;.: .. 
fense as "some highjinks in tlte ,cQ;urse of 
which he moyedoff in a tl\xi ca.q·~Mt :<l,i~ 
not belong to him." . 

Let me give youthe1'aots@f' the Keefe 
case, and then,'you,·can .. forni y(i)ul.' .. 'oWh· 
opinion. Private ;K~efe Jana; a' companion 

. \yere in Orleans, . without .pe:ttmisshm. They 
hirea a cab .. driven by a. 65-Yel\r,01~ French­
irian., t\fWr <i/:Jvjng . some miles, ~hey 
assaulte<i the driver, .in what the news­
paper, I suppose, would describe as merely. 
a fit of youthful exuberance. They beat 
the old man, strangled him, and threw him 
out of the ·cab. They left him on the road­
side in serious condition and drove on to 
Paris, where they abandoned the .cab. 
They were arrested there several days 
later and charged with theft with violence. 
Now, let's put the shoe on the other foot. 
How :would you feel if a French soldier 
doing the town here in Knoxville mugged 
and robbed' a Knoxv,jJJe cab driver? I think 
you'd want to see him stand 'trial before an 
American court. 

In the opinion of the French Ministry of 
Justice, Keefe and his companion com­
mlttea 'an offense serious enough to have 
warranted a charge of attempted murder 
accompanied by theft, which carries a pen­
alty of 'lap ita I punishme!)Jt, The. a"erage 
sentence for Fren~h ~ationalscO!lvicted 
of thecrlw-e .'fhich,.;If~efe,anari~· com, '., 
,panion'fe~: c~lIra:~,d! is jn ,~xcess\lf, 19 
Y!ll\,s. !lut $~~~:~. s~At~/l~~, w/l3,\!lela tptilll ' 
minimllom()f. '~I.)~earllm'J\n4·:, !lg~\\t, "/ill! 
labor. It is aoubtful that he would., !lave 
gotten. oftiso lightly had·, he been "gi'Ven 'II! 
general conr't,:martiai. ,,' "'.\ 

The leni~nt~reP;trile!l'tg'i:Ve!iKe.fe; 11'1\$ 
been duplicated. in many.othel' instances', 

10 

From August 23 to November 30, 1953, 22 
members of the U:S. Armed Forces were 
tried in foreigti courts. Ten of these were 
·acquitted. Of the U Convicted,' 5 received 
suspetlded' sentences' and the other 7 re­
ceived lighter sentences than they could 

, rhaye·e»pected in U.S. military or civil 
, c,Ourts" 

, : " ,)) 'I :"\' ,', ; "'" " ,i 1 : ,")" " : 

. ,sOl. h)~~~? Rf.~~eah·f! prediCtions made by 
~p:pq!len1;s,9qhe )a~~1i~m~nt coming true, 

}~?,l~Ver$,~,)~ t~y.,~a~~'f'l'hat, to me, is 
,evl~e!lye,thllt,,!,t ls',fi}aJr~.greemen.t which 
is beirig fairly ilPph\la. '. 

, ",."c,_;I, i: 

4. EXERCISE. OF MILITARY. JURISI:UC1'ION 
a. Gener'al. Paragraph 2 of the ;Manual clas" 

sifies the instances .of the exercise of· military 
jurisdiction into four categories, the ,fi,rst three 
of which were enumerated by Chief Justice 
Chase in his concurring opinion in Ex. Par'fJe 
Milligan'" and a f()u~h )Vhich was' 4nrecog­
nized in that case. They are-

(1) Jurisdiction exercised by' a belligerent 
occupying enemy territory (militarY govern-
ment),2. . . 

• -j, 

(2) Jurisdiction exevcisea by Il"g.overn. 
ment temporarily governing the, chdl"popula­
tion ofa locality through. its militarY forces, 
without the authority of :written lawjas neces, 
sity may require (martial law) , 

(3) Jurisdiction exercised by 11" govern­
ment in the execution Of that branch'of'munfci­
pal law which regulates its milltAry !iStablish-
ment (military law), ana' " . . , 

• .' ' ,. ,.' '. (' .' .: ',' f ~., : • • 

(4) JUrisdICtion .e~erc,is,ed ,by; ,1j. ... gQ:<ern-
ment with respeGt to offe!)~e~, ,agilin,1I0he law 
.of war.' , .... " .. 

;; " 

b. Mimivr'f/ tiQve'l'rl:meri~.) Milit&rygovern­
m~nt'is thEl·ell:erclseof 'Mllreme authority by 
an armed fOfceover tl!1!1lfliMa. property, lind 
inhll<qt1<ants., .fllt ,a.eeu f)ied terri,tory. 

'II, 

II~ 71 U.S, (4 ,Wall.) 2 (l86'n., , 
,'_ " ,,_' J q . 

118' PAra. 2, MOM. 1961, used the term 'rnili~ i'Overnm&nt.' The­
use_pt ,tbI8',"Ije~· has been: miuimized,;ln Ann)' pr&etloe and the 
tel1t' 'clvll atraln' la now UBed to refer Irenerally ,to' ,~ll NlatlonR 
ahlpe: between" the mJUtarY and th9: CtvUlan popul6.Uob. See DiQ. 
tWnM'll of ,Un#ed S~tft, ArtI11/, T~ •• ,AR 82()"'IS" at, M" (211 ~F,-bru., ,1 

817 1968) ("civil a~l'B"). 



(1) General. B!ling an,incident of war, 
military occupation confers uPQilthe invading 
force the means of exercising some of the 
rights of sovereignty. The exercise 'of these 
rights results from the established power of 
the. occupant and from the necessity of main­
taining law lind order, indispensable both to 
the inhabitants and to the occupying force. 
Thus the military . force mus~ exercise certain 
judicIal powers. . . . .•. 

(2) lUul!trativ~ cases. '. 
(a) Madsen v. Kins~!l(Ff'llmilitarygov­

ernment court established. %;tJ,1~ip41.ited States 
High Commissioner for.~tlife,W, enforcing 
German law, has j urisdi<U1i<:m"t@ .• try the de­
pendent wifeiof an ArmY' pffl.c.er;~~r~he murder 
of her spouse. Theex~l\~r iI~b~\~~~cial power 
by the. occup:ant arts~.:'i' . ,!W,:1;Wfl, .. occupant's 
right t? protec.~hlsf9¥. :.~#~~~@~hiS duty, 
under mt.ernatIOMI· .. law.)~\. ~jl).a ... ~titain law and 
order in occupied·t~rHt'(\:1 ,,') hl' . 

. "·'·:"L,';"~.''1-t~,<v .'H)s5:nt.' '1'1_' ' 

. (b) MeChW1!~~:!1_{t1Ji' . ff8';Bank v. 
Unwn Ba~k'1·".,@~~qlJ.~1np~.!l(1\!~d plain-

.
t./ff .b. aI)lt,i.n .. a. W.· .. l Q .. ¥.!lII.t('!l.'~.: :.l!IM~ .~ .•. ~d.');)Y t.he 
Feileral, Militaw" PQ'!elilJ,R/fo ~'I ·IlMl¥iI!:na,. .. aI)d 
had reeovereda ll!q~w Jj,ll&lIl»ll~~w~~ltwas 
paid uniler prot!lst. U;Wl?n\W:!~!vJ~9P..jqt .jlli\i­
tarY' government,.pl!lil),~ifl\~'m~i!~iUW,,~'\li~!\lJl!l 
coufts. to. re. Cf>. ver th. e. s. !lm .... ' .. 'Pa:l .... Ilr .... /iI.' i ll-.!IW.",1 ,1~~.~.~~ .... ~ .•. t. 
PlamtJff contended. th!lt. the. i\¥lt!t91~l!mmt:{of 
provost courts violat~d Arti~l~. 1~frt.R1:\Md~lIw~ 
stitution, which vests judicial .. JlPM'~~)JR1;Jpe 
Supreme Court and inferiol'l\:~d!lN!I'~J nCy~. 
Held:, '(~T ;"iiV:t(~H;':_;":~ 

[It was hl!ld in a. prior case that .• dl!mliJill,' 
the Civil War when] .•. p@rtionS'()j!"itI1ite;' 
insurgenttel'l'itory wereoccupiedl 'by tHe Ii 
nationalforces,it,was wIthin the c()tiSti'~t), 

'" tutional 'authority . of the President; )··lIS)'; 
Commandet-in·Chief, t@ establish thel'ehi':f! 
provisional courts 'fovthe· hearing andi'de.(!" 

. terminatioli .i!lf all causes .arising. under th/!, i 
laws' of· the State or of the United States. 

~-. . " ',", "-" . ',' - ' 

Thus it has been det\lrroineil that. the. . ..... .. , i ' .'., . 
power to establish by military authority, 
courts for the' administration of civil as 
well' as criminal justice in portion.s oithe 
insurgent States occupied by< 'twe natrona! 

, I • , ', .. "'" 
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forces, is precisely the same as that which 
exists when foreign territ(!)ry has been con­
quered aI)d is occupied by the conquerors." 

(c) Bennett ·v. Davw:'·petitioner in a 
habeas corpus proceeding challenged the 'juris­
diction of the court-martial on the ground that 
Austria was asovereigR nation arid therefore 
had exclusive jurisdiction' over the offense 
charged. The offense· was committed on 21 
December 1954. At that time, Austria was occu­
pied by military forces of • the Allied 'and' Asso­
ciated PoWers as a partof.c6nquelledGerhlan 
territory, and remained 'so untHtheAustrian 
State Treaty became effective .on 27 July 1955. 
The 'court held that "in the absence. of an exec­
utive agreement providing otherwise, I.e., see 
Wilson v. Girard, 354 U.S. 1)24, 77 S. Ct .. 1409, 
1 L Ed 2d 1544, crimes committed. in oc~upjed 
foreign countries by members of United .States 
Armed Forces are subject to military law .. and 
within exclusive jurisdiction . of constituted 
military tribunals." 81 

c. Martial Law . . In the United States"martial 
law-also. termed martial rule-is "the exercise 
of the military power which resides in the!Exec­
utive Branch of the· Government to preserve 
order, and insure the public .safety in domestic 
territory in time of emergency. w)len,eivil gov­
ernment, agencies are unable to, function. or 
theirf!lnctioning would itself threaten the .pub­
lic safety. Martial law depends for its justifica­
tion upon public necessity. Necessity gives rise 
to its creation, necessity justifies its eXel'cise, 
and necessity limits its duration. The extent of 
the military force. used and the actual.me.aliures 
ta\l:en, consequently:, wil.l depend upon thea<\tual 
threat to ,Qrder l\I)d,'p~~lic.safety which exists 
at the time." 32 4\ .promlnent .. distinction be­
tween military. governmentan'(j. m!\rtiaI rul.e· is 
that military government is generally exercised 
in th!lterritory 'of;, or .territory f@rmerly occ.u­
i>t$d!JbY;iI hostile belligerent and is, subject to 
v~$'i;ralntg j,hlposed by the iri.ternati@nal law'of 
l!iGJIldtfl'ent' occupation, Martial ·rule is iM'o\l:ed 
onil&:1n:d6tiriestlc territory, the local government 

,J 8.' (1):.S~811 (1951). 
18'8\1 'u:~~ !,21&;';(1875'). '. 
II! \~9 :,U.$, ,,,t 29_~,:"P~. ',;' , ' 
all}161 F,~'d.'1'5 (1'oth Cfr. 19159). 

-,i)U2S'fJ;';2ctat'18: '1,.:, '", 

, 81 Para. )Q, __ AR, i50~-:6,~" (21S, February, 19~'),. 
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and inhabitants of whieh' are not treated or 
retognlzed as belligerents: Martial rule over 
United States territory isgo"erned solely by 
the domestic. law of the United States. Only in 
thos.e instances when civilian courts are not 
open and functioning may military tribunals 
be utilized. This principle was firmly estab­
lished in Ex Parte Milligan."' in which a mili­
tary commission convened by the commanding 
general of the military district of Indiana had 
tried Milligan, a .long-time resident of Indiana 
and a citizen of the United States. Milligan ,was 
convicted of, inter alia, conspiracy against the 
United States, and sentenced to .. death. In a 
habeas corpus proceeding, the Supreme Court­
noting that "no graver question was ever con­
sidered by this court"--iset aside .the'conviction, 
and held that military tribunals trying' ,United 
States citizens in ulloccupied 1I0mesticterritory 
were without jurisdiction when civilian courts 
were open and functioning. The court stated: 

It follows, from what has been said on this 
subject, that there are \lccasions when mar­
tial rule can be properly applied. If, in 
foreign invasion or civil war, the courts 
are actually closed, and it is impossible to 
administer criminal justice according to 
law, then, on the theater of actual military 
operations, where war really prevails, 
there is a necessity to furnish a substitute 
for the civil authority, thus overthrown, 
to preserve the safety of the army and 
society; and as no power is left but the 
military, it is allowed to govern by martial 
rule' Until the' laws can have their free 

. course. As necessity creates the rule, so it 
limits its duration; for, if this government 

. is continued after the courts are reinstated, 
it is a gross usurpation ofpower.84 

d. Military. Lww .. MiJitary law is the juris­
diction exercised by:· the. military establishment 
over its own members. :and those directly con­
nected with iturtder' certaincouditions, .to pro­
mote good order and. diacipline. Military.law 
is simply that body of Federal statutes enacted 
by Congress-as implemented by regulations of 
the President and the armed serVices, p·nd'inter­
preted by the courts-goverilingthe orgapiza­
tion and operation Of the armed services in 

12 

peace and war. This system obviously requires 
that themilitllry forces exercise judicial 
powers. 

e. Law of War. Military judicial powers may, 
under certain circumstances, be exercised under 
the law of war: 

(1) In Ex Parte Milligan" the Supreme 
Court, in addition to holding that the military 
commission was without jurisdiction on the 
basis of martial law, held that the tribunal 
could derive no jurisdiction from the law of 
war since M.illigan was a citizen of a state in 
which the regular courts were open and their 
processes unobstructed. 

(2) In Ex Parte Quirin," the petitioners 
had been. trained at a German sabotage school 
subse<l,uimt to the declaration of war between 
thi United States and Germany. In June 1942 
th~y were landed in this country by submarines 
during the hours of darkness. Although the 
saboteurs were wearing 'military uniforms 
when they landed, alI'subseqllently changed to 
civilian clothes and buried their uniforms. They 
were later apprehended by the Federal Bureau 
of Investigation and were being tried by a 
military commission appointed by the Presi­
dent, for violation of the law of war and cer­
tain Articles of War; All sought a writ of 
habeas corpus, attacking the jurisdiction of the 
military commission. One of the petitioners 
claimed to be an American citizen, and there­
fore entitled to the rights afforded by the Con­
stitution. The Supreme Court held that the 
military commission had jurisdiction to try ,the 
petitioners. Military commissions' have· histor­
ically had authority to .try violat4i>rsof the law 
of war. The Court restricted ,the Milligan case 
to its particular facts,noting ,that .Milligan had 
never become an enemy. beHigerent. Since the 
petitioners wereenemyd)elligereuts, they were 
subject .to the law: .ofwar and c@uld be tried by 
a militarycommissio'i1> for violations thereof." 

(3) War crimes cases, including violations 
of intern~tidna:Jconve»ti6ns, may be tned by 

88 6.upio. n.2fi. 
u 1(1. at 127. 
811 Suprd. n.21S: 
8~817J;J.S.l (-l{I4.2). . . ,I:: 
87 See also In 1'6 Yamashita., 827 U.S. 1 (1946). 



international military tribunals as well as by 
the military tribunal of a., singl~ nation. An 
international military tribunal is merely the 
joint Ilxercise, by the States. which establish 
the tribunal, of a right which each of them was 
entitled to exercise separately in accordance 
with international law. For example" the 
Nuremburg Tribunal was esta/:>lished pursuant 
to an agreement entered into by the United 
States, the United Kingdom, France and Soviet 
Russia. 88 

S. AGENCIES. THROUGH WHICH MILITARY 
JUDICIAL POWER IS EXERCISED 

Paragraph 2 of the Manual for Courts­
Martial, United States, 1951, states that mili­
tary judicial powers are. normally exercised 
through military commissions and provost 
courts, courts-martial, certain commanding offi­
cers, and courts of inquiry. 

a. Military Commissions. The military C()m­
mission is the tribunal which lias' been devel­
oped in the practice of the armed' forces '()f(~he 
Unite'd States for<thetrial 6f''Personsn:6t'1hllm'' 
bel'S of the arm:edf forces'" wlto "ai-e'llhai'g'ed' 
with offenses aga:inst tM'la'W 'of' 'war o~; in' 
places subject to militall~ gQvernment or ,mllir­
tial'rule, with offenses against the local law or 
agrunst the regulations of military .authorities. 
Such commissions or courts are usually ap­
pointed by theater commanders or subordinate 
commanders with delegated authority. They 
may be appointed by any field c()mmander or 
com,mander competent to appoint a general 
court:martial.'· Winthrop called the military 
commission "the exclusively war-court;." .. 

(1) Authority and composition. The uni­
form Code of Military Justice specifically rec­
ognizes the jurisdiction of milibry commissions 
with respect to offenders or offenses that by 
statute or by the laW of war may be tried by 
such commissions,'2 and exp~essly makes triable 
by military comljlissions and general courts­
martial the offenses of aiding the enemy" and 
spying." The military commission is usually 
composed of five officers, and is a court of "un" 
limited" jurisdiction. It may impose any lawful 
penalty, including death. Subject to applicable 
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rules of international law and to regulations 
prescribed by the President or other competent 
autherity, mi,litary commissions are,guided by 
the applicable principles of law and rules of 
procedure and. eyidence: prescribed for courts­
martial." 

(2) Historical baekground. 
(a) Mexican War; The use of military 

commissions was inactgurated by General Scott 
in 1847 during our occu'pation of Mexico. It 
was employed primarily to try Mexican na­
tionals for serious civilian .,typo;) offenses and 
offenses against the occupYi,ng forces. 

Generally, Scott also convened "councils of 
war," apparently a reversion to the terminology 
of the 17th century to avoid the, jurisdictional 
and procedural limitations of the 19th century 
legislation. Only a few trials were held, for 
violations of the law of war. As Winthrop 
noted, this term "has not since reappeared in 
our law or practice."·· , 

, (bY Civil War; Winthrop.estimated that 
ov~r, t)yo, tr,OIl~!I,,)d. 9j\\lel> wer~tried by military 
comll\i$si,ol)s. 4wr~1\~. t}:I~ C,ivil 'flar .l\I1d the pe­
ri048£ ~e~j1nstruction. A\j;h()iugh,iP a number 
of opinions digested in Digest of Qpinions . .of 
The Judge Advocate General of the A1'mY, 1868, 
the view is expressed that "tlIesame principles" 
apply to military commissions' as to courts­
martial,. an extract from the official report of 
the Bureau of Military Justice to the Secretary 
of War, dated 13 November 1,865," suggests 
that substantial differences in principles and 
procedure yet. prevailed. 

(c) Reconstruction period. The first of 
the Reconstruction Laws" authorized the gen­
eral officer commanding ,each of the five dis. 

382 QpPENHlnM. INTERNATIONAL LAW '§ 677 (8th ed .• Lal1ter~ 

pacbt, -'19(5), . 
30 Members of the "armed fore(ls" Include those captured membeTa 

of the enemy's fOrC5 who are entitled -to prisoner of 'war 'statuil 
under the 1949 Get\.ev .. Prisoner of. War Conventio'(l., Sae ,para.. 
15a(8),1frtlra!, , 

'0 In '1'6 Ya.malthitt.~ .. supra, n. 87. 
,~ WINTHRO}> 'at 8"31. . \II 
&II UCMJ, Art. 21. 
U UCMJ. Art. 104. 
U UCMJ, Art. 106. 
u Para.. 2~, M.OM. 1951. 
" WINTHROP at 882-888. 
'7 Dig. Ops. JA.C), 1868, a.t 228-224. 
408 Act of 2 M!lrch 1867. "A~ Aet to provide for the more efR-, 

clent IrOVernment 'of the rebel States;" § 8,' i4 Stat. <lis. ae:. WIl't';''-: 
THROP ,at 848, for text of, statute. ' 
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tricts into which the South wllS'divided to try 
offenders- by either "local civil tribunals" or 
"military commissions or tribunals." The Presi. 
dent and the Attorney General (in political' 
opposition to Congress) attempted to limit 'the 
exercise of these and other powers, but 'Coh~ 
gress retaliated by expressly enlarging l1heII!. 
Winthrop says that generally .trilll '. was ha~ 
by state courts and thllt "trial bYJllm~8fi¥~\W,l,-, 
mission under the J;teconstr1jcti~!l'I:r..~wj!!,i\li'e~r 
in all not much over two 4undr!!.d in,'!l}lm1?~l::',;'1, 

(d) W01'ld Wtt1'll;,,"""" . '<11<1," I' 

I' (1) Durin* an:d'follj)wln~i,,'GraiW~t' 
II, enemy belligerentstwelie Wried l'l:r,mHi1lary 
commissions '.:i!@r'lVidllttion&,.(jf "the . !law '!of"war. 
u!1der rules"of' • evidence nl1~cltl flless' 'stl'ingent 
thanthostlpi'escribed'f01i •. trials lundar the Ar­
ticles ,of War. For example,An'appointing the 
military commission to try thecapturedGer­
man 'saboteurs In 1942, the' President of the 
United States set forth the following criterion 
for determining the admissibility of evidence: 

Such evidence shall be admitted as would, 
. in the opinion of the president of the com­
mission, have probative value to 'a rea- '. 
sonable man. ... .50 

The relaxation of the rules of. evidence in 
this case was, approved by the Supreme Court." 

(2) In'the case, In re Yamashita," 
the accused, a Japanese general, was convicted 
by military commission 'of a violation of the 
law o:('\var;' Pursuant to the orders appointing 
the commission, it considered depositions, affi­
davits, hearsay, and opinion ·evidence. The 
petitioner contended that the introduction of 
such evidence was a violation of the Articles 
of War" Tjl.!) Supreme Court held that the Ar­
ticles' . of War and' the rules of evidence pre­
scribed pl!r~uant the~eto were not, applicable 
to the trial ojj~ an enemy." The Court pointed 
out that Article of Wal;' 2, enumerating tho~e 
persons subject to the Articles, did not include 
enemy combatants:·8 .. The Court stated: ".. . 
Congress gave sanction • . . to any U&e of the 
military commission contemplatec:l,by tile cbfu­
mon Jaw· of war. Butit dld"not'thereby make 
sUbjectt'j).tli~~I~fj;i~~~!lf1:Y~i' ~~~ons other 
than those defined by Article 2 'as being· subject 

, ' ,), 
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to the Articles, nor did it confer the benefits of A 
the Articles Upon such persons,' The Articles .. 
recog'lliz.ed"but one kind of military commis­
sion,'not twQi.' But they sanctioned the use of 
that olie'·'fo~·the'1;rial'0f two classes of persons, 
tOl'l~e "(I)1'iiwlHch)'the· Articles do, and to 'the 
other i()'f ilVhtehthliy don(l)t apply in such trials. 
B'elli:g ','of ttlt~ill1~terclass; . petitioner cannot 
dll1;litiLtliehe1l~.fit~"~f the' Articles, which are 
Jp~~r~aJl.'J!eJo limy iil -thelnelfibers . of the other 
class; I"~titionllr,an enemy cOl1lbatant, is there-
fOfe: no(a :pEirsoll rii~de subject to the Articles 
ofYWA.li.ffilM''''Al'!:t<!l:e~; hiNiII(.i1Jtl!~trt1[II'titl'Y··comlnis. 
sibil before~Wbllllin\i' ~al\olf>i11(lll\ "'.. Was not 
cOllvened byvii'tue Qf the Articles of War, but 
purs1i\irtt to !th~20'mm(;>ulawofwar;ltfollows 
that the Artic'fes of War. " w~h; not appli-
cable to the petitioner's trial and imposed no 
restrictions upon the procedure t6be followed: 
The Articles left the control over the procedUre 
in such a case where it had previously been, 
with the military command/' 6. The petitioner 
further claimed,th.at the Geneva Convention of 
1929 .entitled him .. to be tried by the same rules 
of evidel),ce as usec)., in trials of, members of 
the armed forces of the United States. Article 
63 of that Convention. provided: 

Sentence may be pronout\cM against a 
prisoner of' war only by' the" same' courts 
and' accordingto'thesamejl:l'ClCedure' as 'in 

. the case of persons'belonging't~ the limed' 
forces of the DetainingPoWer.i ' ' 

The Supre.me Cour,tc~~c1u<\ed' tll!1-t ArtiGI~ 
63 applied onlY~oi.of\ellses yommitted while.a 
prisoner of War, ij.p.d,j1ot ,to violations of, the 
law of war comll)itt~d, :-v4~1eacqmbatant, th~t 
is, it applied only to post-capture and not to 
pre-captureo:fl'eUSI¥!. Qonseqllently,the laxity 
of the. rules'o:fi,ev,td~neeasapplied. by the mili­
tary cOl'llmd,ssiol1ldid not violate t)J,e' Geneva 
Convention·of ,1;929, . 

(3) Limittt'eioit'$lmposed by :Intemati<Jn;;:r 
Law\,Para~raW 2 of the Man,ual illcory<i¥atl;r 
the ;foh~~pt that mWtary comm~~sions'Ylj!i';~~' 

"~"WI~iI:I1tRoP';at,a68 'n.39, !1- l:/. ',:,F~ 
110 1 Fedl Rui,UQ8. ','- " )l'j"'"."\ 
,t·~~ pi'W'U'-'Qiilrin. 817 U.$. f (1942). ' , ", '.;' ". 
~a8·27'!U$';'l'",(1946):. ; 1 b,l:ntJU' 
n:But"~",..t\.rt .. 2(9). UCMJ. and,para;, 158,(8), ~f1'<t.· ~, 
""327 U.$.Tat-20. " -" :', 



bound by "any applicable rule of international 
law." Although not the sole source of applicable 
international law, the Geneva Conventions of 
1949, "\fhere applicable, are the primary source 
of provisions of international law outlining 
procedures before a milita~ycommission. Under 
these Conventions certainsti'ic'ter procedural' 
requirements are specifie~ for persons who 
qualify as prisoners of war under Article 4 of 
the.1949 Geneva Prisoner of War Convention. 
Article 85 of that Cqnvention provides: "Pris­
oners of war, prosecuted' under the laws of the 
Detaining Power' for ads cOmmitted prior to 
capture shaliretaln, even if convicted, the bene­
,fits of the' present Convention." The proceed" 
ings at the niplomatic Conference clearly 
reflect that this provision w'as intended to ap­
ply to ,pre-capture offenses, as weli as subse­
quent offenses; thereby· obviating the holding 
of the Yamashita case.'~' Among the "beneftts'l 
coIiferred by the Convention is Article! 102, 
which provides: ,'j' ,! 

A prisoner of war can be validl~se1t~~~(e~';: 
only if the sentence has beenpi"l:ln&\lli~e!i' ' 
by the sanle,couvts accortling to'iM}~ldl\e 
procedures as in .tlle case ,of, ,1il'e1ll:i!1Ii~rs i o£", 
the armed fOrces @J1l the,i;o~taj,rlingiP(j:wer, 
and if, .furthermQrei,tiliej\lIlol>v,isi@l\slc!Jf,the . 
present chl1-ptev'havelbeell> observed. 
While paratt.a~li; 1'713,'·N ' 2740; The .Law 

of LaM Wa\-tafe; Implies'that'a prisoner of 
war may be trfe'd"lly a military 'commission if 
the procedural safeguards' applicable in a 
united ,states <'\Qpr.~martial ,pmceeding. are ap­
plied, this cOllclusion isquestipnable as A,rticle 
102 pro'lil'les"fortrjlj.\ py the "same courts." 
In ,,any eyent,· pri~flnersof, wa;t: are, sul;lject .to 
court-martial jurisdiction under Article 2(9) 
of thel.Jniform Code of Military Justice and it 
would appear tli{y' should be tried by court­
martial in all instances." 

The 1949 Geneva Civilian Convention, where 
applicable,. imposes certain m,inimal.'standards 
upon military conimissions.'7 For example,. if 
an accused protected by this Convention has, to 
meet a charg:ero~ whicll punishmentJllay be 
death or .Imprisonment fortw(} years, or more, 
notice concerlling the' part!~lilars, ot. the. caSjl 
must be given to ·the .Protecting Powevi·'a neu~ 
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tral nation appointed to safeguard the interests 
of a belligerent under the provisions of the 
Convention. The accused is also entitled, in 

'l\ddjtion to other matters, to qualified counsel 
and the right to petition against the finding and 
t4e.se!lt~?c'1t0,higher United States authority. 
Genet-ally ~peaking, where this Convention is 
applicai:>.1e, a United States military cQmmis­
sion do¢s' Ilot try ordinary criminal offenses 
against the local law W~tln the local court~ are 
functioning." ConseQ.uehtly, . when this COIP/en­
tion is applicable, military commissions are pri­
marllyl c{jn~erlled with offenses agaillst the laws 
of 'wai>~'liIn'd'·'l!\\.lu!tments of the United States 
IltllitarY'''1illtl\:orl~ies: ) . 

:.,,'-: ,Jd'f~J'}i,; I., " ',,' 

, ,bi •• @O,lI!11M-'M a:vtial: The court-martial is. the 
lnQst,o.en:m\o~~"used agency for the exercise ·9f 
mWlit.a~M 1;d!Jil!il!di~tion. . , " " 

'1~.!Jg~~m¥'~frNi;,Q'fo'qF~';' Article i~ of .the 

q.~m··Il .. ~91t.!~~.\~~. '.'~.',: ~,.¥.il!~' f~ .. 9. "'.1:' mm.o~ ... <!.ff. e~.,ses\, co,, m. -
1ll!\'I\a~:Jl,a-"c9m~erSlw\Y;.)'imno,~e ,c~~tam )llllited 
fOFm~~finol\JH4il;ial;pu~i~?~!lnt upon person­
n~h''Yit~iJl~Mi,t;com'.»/lnd,,,~lth~ut ~,esort to a 
tri~l, by, ~,'1\lI1t-\lIl1rtXaI.BY\lslUg,Artl~l~ .15, the 
comm,an4i~ offlcerbecomesallotb(ilr'iagency 
through which military jui"isdlctloninay be 
exercised.. . 

d. Courts of Inquiry. Article 185 0f the. (Jode, 
authorizes. the appointment ofcou,rts.of in'qt\i.ry 
"to investigate anymatter.~' Ac(}uvt,ofjnquiry 
is a .formal, ,fact-finding tribunal and const!" 
tutes a)lother ·agency through which mj.Jitary 
jurisdiction'may be exercised. 

, i ) , 
'115 ~~ n~ CQMMENTARY ON G~ByA CONVENTION RIIILATIVE TO THill 

TREATMENT OF PRUIONERS OF WAn 41'8-427'; Plcte(; ed. 196ur.' . 
~.; As It Is 'not ~1I8eu'88d elsewhet-e In this' Pamphlet; it 'should be 

noted that the 1949 Geneva. Prisoner of War Convention explleltly 
provides for eertain procedura.1 safeguards for prlsone1'8 of war, 
e,g." prohlbltlOi'I/·of,double pro&CtCution for, the 's~e actl '(,Art. '86), 
prohlbltlon ~f" ere post f(loto laws (Art. 99)" prohibition of com­
pulhory selMnerirnlnation (Art. 9{n', rijlht to q\iallfl.ed 'counsel 
(Artel 99,.,106), rl.btl,ot"aPP.' i(ArtI.', 106)",the rlebt -to ~, .• Reedr 
trial, (Art. 108), proVision for eom~u1so,ry Attendance o~ wJtnessea, 
(Art;" 108),' and' 'belore 'sentence II M$udaed, 'the" cou-rt-mfll'ttal 
must, b" Informed: ,that the ,prisoner :of': W,,!-r,, not :belnr .. -p,nlted 
Stl\tes national, Is _ not ,boun~ to It by any duty, of aIleai .. nce 
(Ar .... 87;' 1(0). 'See'alao ,other applicable procedural-rerqulrementa. 
In Arts, ~ 8.~-"l08 ,of ,this COl)v~ntlon. 

II~ ~, ,In pa,r,tic\Jlar, A,rtII. IS~" 64-7,8", U 7,-126, 1949, O.n9V~ 
Civilian Conventl~n. ,,' " . 

u A1't: ~4' of 'tlt. 1'149 'Geneva'tH\l-lilan 'Conventlou: 'provide.: 'thl.t' 
the_ 'p~_a~ 'laws Qff ~n' ,~'OClCUpJ,td ,tetrttorv, .hal~ ,remain I~l .toroe~ 
unlel8 suspended for security reuons Gr becau .. _ they are In' eon­
iUct with the Convention. 
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CHI4PTER II 

NATURE OF COURT·MAtf.TIAL JultiSQ,ICTION " 

t. NATURE OF COURT·MARTIAL 
JURISDICTION . 

a. Source. Courts-martial are not a part of 
the Judiciary of the Un,ited States nor are they 
included among the "inferior courts" which 
Congress may establish under Article III, Sec­
tion 1, of the United States Constitution. 
CQurt.martial jurisdiction is, however,derived 
frQm the Constitution, based principally upon 
the authorization, to Congress "to. make Rules 
for the G~v~rnm;llltandR'egutatiM()f'the land 
and naval' Forces." t 'No'1ie 'thlltaltl\.ougli ~trict 
coll1piianceWlth ,th'(id'ell;tI'V'estiVtu~es)A()£')COI\~ 
gress is necessa~~; the prol!~~din~s, Of.'¥,~Oq~ 
martial are "voId on1y byafaUu:t'eiii e\>!)1ply. 
with thdse provisions whl~li edns~lt\fte/'ihid\sL 
pensable prerequisites' to theexercis'e'Hfcourt; 
martial jurisdiction." 2 . , 

b. Penal Character. Court-martial jurisdic­
tion is entirely penal or disciplinary in charac­
ter. Acourtcmartial may not adjudge a civil­
type remedy such as the payment of damages 
or the coJlection of a private' debt. Courts­
martial are a\lthorized to consider only. crim­
inal, as distinguished from civil, cases. 

Note, however, the exceptional authority of summary 
courts·ma'rtial to administer oaths,S to ~ct a$ quasi­
administrator of the effects of d€!ceased service ,person­
nel," and to conduct an inquest.5 

C. Place of Commission. of Offense. 
(1) . ..General. The jurisdiction of courts­

martial does n'ot ordinarily depend upon where 
the offense' wag,comri\ltted.6 .UJi)ike tpe federal 
courts, courts-martial are 'not required by Ar­
ticle III and theSj){tbAlI1enQ!Jle)lt to. fry the 
accused in the place where the crime was com­
mitted.' While' cfvilfan' practitioners are con­
cerned with ... tpis j:uds~Uct(ol),al Jact9r,. military 
lawyersarecOlYcerne(j'with""statusl ' as a Juris-
dictiOlllil problem.' .'. , 
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(2) Exceptions. 

(a) "Crime8' .and offense8 Mt capiM." 
The "Crimes and offenses no,t capital" clause 
of Article 134 authorizes the trial by. court­
martial of violations of appJibable federal 
statutes.' When. the federal statute is of limited 
geographical apJication, such as t~e District of 
Columbia Code, the offense mu~t have been 
committed, within the geographical area to 
which the particular statute applies in order to 
be cognizable under this. clause of Article 134. 
Note, however,. that even. in sucll case the ac­
CIj~~,q?erdI),9~r~Ce$sar~lY be tried in that geo­
gr~J,>ti!cl;I;"IH~a:,.,,,., ,.". . . 

",,'i,(b~'! L(/,Wi'O·J.W1liI:". d¥l'cou,rJ:.;.martial also a 
has juritddlltiorito,try I1ilflWi)Jersohwho by the _ 
law Qf wM"is .IMjj'ect: t@i tiI!!IIlbya military 
tribunaL' In such a casethelcourt.martial gen-
erally sits in the country Where: :the offense is 
committed, and if the person beIng tried is a 
protected person under the 1949 Geneva Oivil-
ian Convention, the court-martill;lmust sit in 
the occupied country.'· 

d. Court;fj Leaving Geographical Command 
of the Convening Authority. The jurisdiction 
of a court-martial does not depend upon where 
the court sits. This rule was applied in lJuriltht,l1 

1 tJ .. s. Constituti()n. Art. ~; § '8. 
2 United States v. Vandel'Pool,' 4' UaOMA 561,. 16 CMR 185 

(19'54j. 
3 UCMJ. Art. 186. 
410 U.S.C. § 4'712 (1958). 
& 10 U.S.C. ,§ 4711 (1958). 
6 UCMJ. Art. IS. 
1 United States v. 'Gt'9.vitt,"5 USOMA 249, 17 CMR 249, .Q'91S4».': 

ACM 7761, SchNliber, 16 CMR_ 639 (1954),. 
s UCMJ, Art. 184. . 
9 UCMJ, Art. 18. Bee also para,..- 14, MOM" 1961, :. ;': 
1.0 Art •. 66, 19.49 Geneva Clvill.an. ConY&n:tion. Ct. E~ :par~(J QRl,nJ;l, 

817 U.S. 1 (1942), whieh indicates (and Wablirski, 31 tip;":A:ttY~ 
Gen. -856 (1919), which Inferentially indicates) '(tlui.ti ,mUlta.rj.-,\ coni. 
missions trylntr offende~ ~or vola.tions. _of ,the hlw ot w.,r ,JQ!»,! ,flit! 
iii. the United States. " .,' .. "" 

11 eM 824286;, Duran*. 78 BR 49 (194.7.). 



a case which involved the theft of the Hesse 
crown jewels. In that case the defense con­
tended that the court lost jurisdIction by leav­
ing Germany and convening temporarily in 
Washington, D.C. The board of review held 
that the court's leaving the command of the 
convening authority did not deprive it of its 
jurisdiction." . 

e. Transfer of Court Members. If members 
of acourt.martial are transferred out of the 
command of the convening authority, after a 
case has been referred for trial to the court, 
the court is not thereby deprived of jurisdic­
tion. In such case, it still derives its jurisdiction 
from the original convening authority, who may 
thereafter act as reviewing authority in the 
case." 

f. Accused a Member of Another Command. 
It is not essential that the accused be a member 
of the command of the convening authority in 
order for a court appointed by such authority 
to have jurisdiction over him. Thus, if he is 
a member of the Army, he may be tried by a 
court appointed by any competent Army au­
thority." Note that this is not a question of 
the exercise of reciprocal jurisdiction by one 
armed force over a member of another. 

g. Absenpe of Accused. A court-martial does 
not lose its jurisdiction over an accused who 
voluntarily and without authority absents him­
self from the trial after the arraignment but 
prior to findings or sentence. The accused has 
waived his right to confrontation and to offer 
evidence in his behalf." 

2. FINALITY OFCOURT·MARTIAL 
JUDGMENTS 

a. The Codal Provisions. The Code provides" 
that the proceedings, findings and sentences of 
courts-martial as approved, reviewed or af­
firmed under the Code shall be final and cOn­
clusive, and that orders publishing such pro­
ceedings and all action taken pursuant to these 
proceedings are binding upon all departments, 
courts, agencies, and officers of the United 
States, subject to-

(1) Action upon a petition for a new 
trial ;17 
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(2) Action by the Secretary of a Depart. 
ment to-

(a) nemit or suspend any part of the 
unexecuted portion of any sentence, other than 
a sentence approved by the President; or 

(b) Substitute an administrative dis­
charge for a discharge or dismissal executed in 
accordance with the sentence of a court­
martia!.'" 

(3) The constitutional authority of the 
President to exercise clemency. 

b. Review of Cout·t-Martial Proceedings in 
Federal Courts. Congress in enacting Article 
76 clearly intended that so far as Federal judi­
cial review is concerned, court-martial proceed­
ings are final and conclusive, "[s] ubjectonly 
to a petition for writ of habeas corpus in Fed­
eral .court." 19 

The restrictions on the review of court­
martial convictions by the courts are well 
stated in In re Yamashita:20 

... military tribunals which Congress has 
sanctioned by the Articles of War are l'lOt 
eourts whose rulings and judgments are 
made subject to review by this Court .... 
They are tribunals whose determinations 
are reviewable by military authorities 
either as provided in the military orders 
constituting such tribunals or as provided 
by the Articles of War. Congress conferred 
on the courts no power to review their de­
terminations Save only as it had granted 
judicial power "to grant writs of habeas 
corpus. for the purpose of an inquiry into 
the cause of the. restraint of liberty." 20 
U.S.C. 451, 452 

12 Accord. Durant v. Hiatt, 81 F. $uPP. 948 (D.C. Ga. 1948), 
aD'd, 177 F.2d 878 (6th Cir. 1948), 

13 eM 3161981 Ho:l8OOln, 65 BR 271 (1947). 
14 OM 2272391 Wyatt, 15 BR 217, 255 (1943). 
111 Para. llc, MOM, 1951. See United States v. Houghtaling, 2 

UaOMA 230, 8 OMR 80 (1958). 
16 UCMJ. Art. 76. 
n UCMJ, Art. 78. 
18 VOMit Art. 74. 
1& See R.R. Rep, No. 491, Slst Cong;, 1st Sees., p. SIS; S. Rep. 

No. 486, 81st Cone., 1st Sees., p. 32. See also 5 U.S.C. § 1001 (a). 
which specifically, excludes courts-'martial from the operation of 
the Administratlve P~edure Aot. See &1so disousslon at Chapter 
III, Section 1. tnfra. 

JlO'327 U.S. 1. 8 (1946). 
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The Supreme Court reiterated this principle 
in Hiatt v.' Brown" and in Burns ~. Wilso,n2' 

wherein it stated: 

Military law, like state law, is a jurispru" 
dence which exists separate and apart 
from the law which governs in our federal 
judicial establishment. This Court: has 
played no role in its development; we have 
exerted no supervisory power over the­
courts _which enforce it; the rights of men 
in the armed forces must perforce be .con" , , 
ditioned to meet certain overriding de­
mands of disciplilleandduty, and the'c!vif 
courts are not the ageneies which inull~i,' 
determine the precise balance to"be iStrll'¢k ;: .. 
in this adj ustment. The Framers elt:prelilllY'" i • 

. entrusted that task toCon'g>ress; (, >COrf4!i·i 
gress has provided thatl'these'de'terittina •. 
tions are "final" and "binding" up'on -all 
courts. 

In Goldstein ·V. J oknson,'IJ' Which involved a 
collateral attackupon'jt Murt-martial convic­
tion un~er tue, .\\eelp..:ratox:y judgment statute, 
it was stai;tldi -"lt :!~, ,equally -well settled that 
in the !\bs~/l~e ot, .physical confinemep,t the 
courts canl)!l,t inte:r~erewith nor in any way 
review, cou~lUa;tialprocedings." Likewise, in 
Alley ,v, .CkM, .. Finance Center,24 in which 
plaintiff sought. an order invalidating his court­
martial conviction, the court, citing the finality 
provision ci.f. Article 76, Uniform Code of Mili­
tary Justi~e, stated that it was without author­
ity to recopsider the decisions of militarY appel­
late tribunals. 

The only reported departure from this well­
established principle occurred in 1958 when the 
United States District Court for the District of 
Columbia in Jackspn v. McElroy," undertook 
to re-examine a court-martial proceeding on a 
petition for a declaratory judgment. The court 
based. its assertion of jurisdiction on the. au­
thority of Harmon v. Brucket46 in the following 
passage: "Nor, in view of the recent case of 
Harmon v. Brucker, indicating a negative an· 
swern~ we'pal1se to debate the"old questtoll 
of whether habeas corpus is the only proceed­
ing -in whieh itis"oompetent to raise the ques­
tion of jurisdiction." 27 However, the question 

involved in Harman v. Brucker did -not relate 
to judicial.reviewaf a court-martial proceed­
ing;' rather,' the issue considered there was the 
propriety of judicial review of ali administra­
tive action by. 'the SecretarY of the Army ill 
issuing othe1"than.honorable discharges to the 
pla.iritifl's Ibasel'l' tln their pre-illduction activi· 
ties. The Supreme Court held that the District 
99,l\rN.lNl:d! ,jur;iI!!liction .to. determine whether 
th~, ~~cl)~~ZW.~/l,,4\\l?!:~eeded his .. powers and to 
~r(\1Jh ju,~Riftl,)~')et it he~a~ done so. The 
C?!lf,t,)sR~~)~caH~;lte~H~e\\,,~oll~l;lte w/).ether any 
cqh. ~W .. i pjiQl\a\;ifil$.II .... ~,;!j.w. e".e .. ,.~n. ,}I.c!. 1'{~.\\.2B:.Thefefore, 
tA~J~~~~9~ ':1 4f9A'b'pvde?ision is cleaI:ly. in 
err~,rljl,;rejY)!lg RII. f/,QII;rIWn .. v" !firuclper.,.; whICh 
c;\ld not iii any manI)er hold Qr indi~ate that 
the Federal courts have jurisdiction to review 
the findings or sentences of courts-martial. 

c. Correction 0/ Military Records. 
(1) 10 U.S.C. § 1552. This statute pro" 

vides that the "SecretB,ry of a military depart­
ment, under procedures established by him ... 
and acting through boards of civilians . . . may 
correct any military record of that department 
when. he considers it necessary to correct an 
error or remove an injustice." Pursuant to this 
authority, Army Regulations have heen promul­
gated establishing the Army Board for Correc· 
tion of Military Records and setting' forth the 
procedures to be followed ill making applica­
tion, and in the consideration of applications, 
for the correction of military records hy the 
Secretary of the Army acting through the 
Board." 

(2) Construction. This statute reflects the 
desire of Congress to free .itself from the bur­
den of correcting' military records by private' 
bills and provides a method for accomplishing 
the same result by administrative action. While 
the statute extends tocourt"inartial proce\ld· 
ings, 'it does not permit the reopening of-the 

U8:89 q.$., 108 (J9(SO). .\.:." 
b 844 U.S. 18'7, 140, 142 (19158), 
'U 184 P,2d 842. 8'48- (D.C. Olr." 1958)-, 
~,,~~'7 ·F. Sl,lpp,. 808 )8.D. Ind. 19(8). 
ill 168 ~. SuPp. 211'7 (D. D.C. 19158), 
'6865 U.S."1I19' (19158). " -'J';" 
If 168 F. Sup». at 269-. 
n 81US U.S. 'at 1581. 
,ID AR 1~-18ti: (8 Janua.ry 1962). The Board' frtquentl): Il'tqu"ts 

the opinion of The Judae Advocate General on qUe&t1ona, ,o~· )~;.r '. 
main&' In 088 .. pendlnlf before It. ' .. 



proceedings, findings, and sentences of courts­
martial 110 as to disturb the c9nclusiveness of 
such proceedings, findings, and sentences. Thus, 
the Army Board for Correction of Military 
Records, being an administrative body not in­
cluded in the court-ma.rtial system, may not 
question the validity of court-martial proceed­
ings nor recommend. th~t thllY. be. declared null 
and void. However, if the Board determines 

:1 '" 

,j,' i'-' 

:! ·'".h",'1 :-\'{i t, 

" 
'", 
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that an injustice has occurred in a particular 
case, it may afford some relief by recommend­
ing to the Secretary that he change the results 
of the sentence by appropriately correcting all 
military records, except those pertaining to the 
court-martial and subsequent appellate pro­
ceedingS.80 

3tJ 40 Op. Atty. Gen. 504 (1947); 41 Op. Atty. Gen. 8 (1949); 
JAGA 1956/IJlS99. 9 July 1966 (unpubll&hed). 

;.; 
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CHAPTER III·· 

HABEAS CORru,S 

1. INTRODUCTION 

The federal courts have recognized in a long 
line of cases that military courts are not ju­
dicial courts under Article III of the Constitu­
tion, and absent express statutory provision 
are not part of the judiciary of the United 
States. Accordingly, their judgments are not 
subject to review by direct appeal, writ of 
error, or certiorarj,l In the leading case of 
Dynes v. Hooper,. the Supreme Court said: 

... When [a sentence of a court-martial 
has been] confirmed, it is altogether be­
yond the jurisdiction or inquiry of any civil 
tribunal' whatever, unless it shall be in a 
case in which the court had not jurisdiction. 
over the subject matter or charge, or one 
in which, having jurisdiction over the sub­
ject matter, it has failed to observe the 
rules prescribed by the Statute for its 
exercise. 

. . . With the sentences of courts-martial 
which have been convened regularly, and 
have proceeded legally, and by which pun­
ishments are directed, not forbidden by 
law, or which are according to the laws 
and customs of the sea, civil courts have 
nothing to do, nor are they in any way 
alterable by them. If it were otherwise, 
the civil courts would virtually administer 
the Rules and Articles of War, irrespective 
of those to whom that duty and obligation 
has been confided by the laws of the United 
States, from whose decisions no appeal or 
jurisdiction of any kind has been given to 
the civil magistrate or civil courts,' 

Dynes v. Hoover was decided by a Court domi­
nated by Chief Justice Taney, whose views re­
stricting the power of federal courts generally, 

20 

i~" , . 

and specifically their authority to review the 
actions· of legislative tribunals, were often 
evidenced.' 

Possibly Congress could provide by statute 
for direct review of court-martial jUdgments 
by· the federal courts-for instance, by appeal 
of certiorari from the Court of Military Ap­
peals to the Supreme Court. In this connection, 
it should be recalled that Winthrop did not 
base the independence of courts-martial on any 
constitutional doctrine of separation of powers; 

... the court-martial being no part of the 
JUdiciary of the nation, and no statute 
having placed it in legal relation therewith, 
its proceedings are not subject to be di­
rectly reviewed by any federal court, either 
by certiorari, writ of error, or other-

• 5 Wise .••• 

As previously indicated,' habeas corpus has 
historically constituted the primary means of 
collateral review of findings and sentences of 
courts-martial. There appears to be a growing 
tendency, however, to attempt to invoke' other 
remedies' with varying degrees of success.' 
The scope of such review is very limited, in 
any event.'· Perhaps the best general charac­
terization of these "collateral remedies" is as 

1 See Ere parte Vallandigham, 8 U.S. (1 Wall.) 248 (1868); 
WINTHROP at 60. 

s 61 U.S. (20 How.) 65 (1858). 
31d. at 81, 82. 
.. See, e.g., United States v. Gordon. 69 U.S. (2 WaJI.) 66~ 

(1866) ; United States v. Ferreira, 64 U.S. (18 How.) 40 (1862). 
1\ WINTHROP at 50 (emphaSis added). But see Gordon v. United 

States, 117 U.S. 898 (1864) and United States v. Williams, 28g. 
U.S. 658. 564 (1988). 

6 See Chapter II, para&,raph 2b. BUpra.. 
1 See Dynes v. Hoover, aupra n.2; Martin v. Mott, 25 U.S. (12 

Wheat) 19 (1827); United States. v. Brown, 206 U.S. 2~0 (1907). 
S Hooper v. United States, 826 F.2d 982. (Ct. Cl.) (1964); Sh .... 

plro v. United States, 107 Ct. Cl. 650, 69 F. SuPP. 205 (1947>. 
9 Jackson v. McElroy, 168 F. SuPP. 267 (D. D.C. 1968). 
10 See I'll, f'6 Yamashita, 827 U,S. 1 (1946) (petition enter­

tained, but relief denied on merits); Smith v. Whitney, 116 U.S. 
167 (1886). 
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e- fotIows: whenever the action of a court-martial 
is drawn in question in the federal courts, in 
any justifiable controversy within their general 
jurisdiction (in which' a judicially' enforceable 
remedy is sought) ,such courts may review the 
fundamental validity of the court-martiar con; 
viction to a limited eXltent." Both the scope: of 
such collateral review12 and the general pplicy 
considerations limiting its exercise18 would. 
seem to be the same, no matter how th.e is.~imi 
is raised in the {edera\.coUJ;,ts.:Habeas. CQrpus, 
however, is normally available, and has in prMh 
tice become the primary fQrm. of actio11 hi 
which any, collateral judicial review o{<cWI:l:'Ji" 
martial convictions takes place. For thfs ~~\\I:'" 
son, only habeas will be discussed in this CJ,1,ap,-rI 
ter, with the understanding that the law hel1e~J;l 
developed on both the scope of review ,11114),1]-"1 
general policy limitations on review' woula> 
probably be the same no matter how 'thd~~u'l. 
arises in the federal courts. " . ,', 

: /} 

2. THE WRIT OF HABEAS CORPUS 
, " 

a. Defin,ition,. "A writ directed to the Mi:l!!<il,Il, 
detaining another, and commanding him to pro­
duce the ,body of the prisoner, (or per~OI){{{ie:1f\ 
tained) with the day and cause of his'<.!M!tlon 
and detention, ... to do, submit to, and,r~eiiVe 
whatsoever the judge Qr court awarding. tlie 
writ shall consider in that, behalf." i. , 

b. Purpose. The. "great writ of lib~rty~1 is:", 
it has repeatedly been said, unconcerned, with'; 
the guilt or innocence of the prisoner.tts func­
tion is to terminate "unlawful" confinel)lt!ltiW·, 
In determining whether military ,cootfinement" 
is lawful, the Manual states that "the sin,,!~ 
inquiry, the test, is jurisdiction-,wl1et6:~,\',:.~lle. 
court-martial had jurisdiction of the:pel'$~Jll:~~,; 
cus/ld and the offense charged, and .acted:.Wit,h;lri 
its lawful powers in the sentence adjudgedl';<lI, 

, '-"' ." I '_' "~' ,,_:, ~ 

,,, ,,.n 

3. NATURE OF "RESTRAINT" REQUIRED TO 
SUSTAIN HABEAS ,CORPUS,;' .';:" 

a. Gen,eral. Before Proceeding to adis.c.\i~~i911 
of the Jurisdiction of various courtst~"enter-' 
tain the petition .&l1d the scop·e .of in,qlllrY' ilitB,. 
the legality of the restraint, it is necessary to 
consider for a moment, in view of'theniltiire 
of the writ, what interference with' personal 
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liberty will constitute "restraint" for the pur­
pose of the writ. A satisfactory all-inclusive 
definition. of the term would be' most difficult 
to frame. The statute conferring jurisdiction 
on specific federal courts and judges to 'grant 
the writ 16 speaks siinply of "prisoners irr'cus-
tody." . 

, .< J.. '. 
b. Moral Restraint Insufficient. One general 

rul~ : may be' discovered In the cases, althl>ugh 
tilEl particular facts are probably of cont~9iIling 
ilI\por'tance in each case. The general rqlt, as 
:f'oll~1:Ved in the Manual, is that 'mere JAAoral 
restrAint, as distinguished from physic~i' con­
finement, is generally insufficient to war~ant 
issuan:ceof the writ." 

',(1) Arrests. In J:Vales v. Whitney}~.the 
Medic.alDirector of the Navy had been p~ed 
in a~~estpending trial by court-martial an41 h~d 
beel) ordered to restrict himself to the lilI\iW Qf 
the';city of Washi11gton. In denying his pe*i.ti6n 

I " ' . , , " 

for 'a writ of habeas corpus, the court saidl: . :t 

In 'the case of a man in. the mmtary serv­
i06,or naval.service, where he is .. , always 
more or less subject in 4is mavements,by 
the. very necessity of military rule and 
sqb.ordination,. to the orders of his superior 
officer, it should be made clear that . some 

I'" 
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unusual restraint upon his liperty of per­
. sona] movement exists to justify the Jssue 
. of . the writ. . . . Something more than 
moral restraint 1.s necessary to make a case 
for habeas corpus. There must be actual 
confinement or the present means of en-

, forcing it." . , 

(2) Parole. Although there are apparently 
no cases ill.. which', the validity of a militjlry 
parole has 'peen tested Py habeas QorpllS, the 
Supreme Court has held that parole "restricts 
a petitioner's freedom enough to support a pe­
tition: for hapeas corpus." 20 The Court's opinion 
said:' " 

[The] writ [of habeas corpus] always, 
could and still can reach behind prison 
walls and iron bars. But it can do more. 
leis not now and never has been 'a static, 
nal'tow, formalistic remedy, its scope has 
gr6wn to achieve its grand purpose~the 
pr~tection of individuals against erosion of' 
their right to be free from wrongful" re~' 
straints "upon their liberty. Wbil$" ,peti" 
tioner's' .parole releases himfroril4tnme' 
diatephysical imprisonment, it .imposes' . 

. conditions which significantly confine and 
restrain his freedom; this isenougi):to keep 
him in the 'custody' of the members of the 

. Vixginia Parole13oar4 within the, l,l1.eaning 
of the habeas corpus statute."' 

c. lnvo/;wntary Military .service. 
(1) Induction. A person illegally indu.cted 

into the. military service may generally obtain 
his release by .. writ of habeas corptls with~ut 
any additional restraint being imposed upon 
him. The..i;nIlMcit threat and ability to use ph!vs­
icalmeasures 'is conceived to be sufficient re­
straint. 

(a) The Supreme Court in dicta in Gib-
80n v. V~#ii1(;.$~atea,~;obJierved: . . , 

It.hasb~el1."()leal'ly'established that the 
remedY"Py',:.Y.lW,,9fhab.lllIs CQl'Pusis open .. tQ 
the'IVron~uH~,~ktduetedlnllmber of, the 
.armed fci!lCl!S:tQ~~U1;e;:,lijs ),release. ' , 

". (bYln'lijterdei)is!bnS;~"'1:\l~Supreme 
Court discuS'sed' th:errg'ht'1;o:'Jla~eil&,;:cor,pus 1 in ' 
wrongful'inductioniiCIi~e~'~n~ut::~2'\1,~ryi'lJ'~;;to 
IIny requirement of restrllln~,Qtilfer};,tliMi,·mere 
subJ' ection to military law. ,""";,',',:'''''' ',' ",," 

i·I! 

22.; 

(2) Expiration 0/ term 0/ service. Mere 
subjection to military law is sufficient "re­
straint" t.o, su~port a petition for a writ of 
habeas corpus ,'where the petitioner alleges he 
is 'being wronB;fl111y held in the service after 
ex.biratioh of his required term of service." . 

d. Enlistmep,t by a Minor. 
(1) 'OrdinarilY a parent who has not con­

sel,1ted to :'the' enlistment of his minor child 
under :the iig~ '6f 'l8'maY have the assistance 
of,awrit'?~ 'Itabeas, corpUS' to secure the dis­
charge' (dr' relilase)of 'sl1ch minor."' 

.',(2~,:r~,~4~ti'Ol1.' '~hJln9~'chiid .himself may 
obfltin Ns re'l~ase whei'\! hrsenl!stmeut was 
abSo\u~ely 'voiQ as prohibited'by statute and 
litllJilas'!lOt~ntered 'upon a "constructive en­
listirlEmt""l\y continuing to serve after he at­
tdinell' 'the necessary age for enlistment." 
: "(3) it has been suggested that' this right 

toelilploy habeas corpus to secure. the release 
of a minor child rests upon the general right 
of a parent to the custody of his minor child 
rather than on a rationalization of the 1'e­
sttiailits involved in his military service.'7 

4. MISCELLANEOUS· LIMITATIONS ON 
,HABEAS CORPUS 
a. Exhaustion 0/ Remedies . 

(1) General rule. Habeas corpus, being an 
ex.traordinary'remedy, will not lie where the 
law has provided another remedy that is pres­
ently available to the prisoner." 

(a) Statutory provision: 28 U.S.C. § 
2255 provides for a motion to vacate, set aside 
or correct the sentence imposed by a federal 

, 
19 114 u.s. 664, 671-'72. 
1I0 rJonea v. Cunningham, 871 U.S. 286 (1968). 
it 871 U.S. 286 •. 248. 
22i8~9 U;8. 888, ,so1l-60' (194,s). 
tliI:EB~P v; :United States; 82'1 U.S. 114, 124 n;17 (1946): Orloff 

v. Wlllouabby, 854 ,U.S. 88, 94 (191S8). 
t4 See MUe)" v. L~vett et al., 198 F.2d 712, 718 (4thi Clr. 1951). 

cert. denied, 842 U.S. 919 (1952). 
85 E~ ,v_arte JJalcley et Ual, 148 'Fed.' 56 (E.D. Va. 190'6),' altd tub. 

1l(I'I'Ih Dtilln"bam v. ,Bakley, Ui2 Fed. 1.0~2 _ (4th CIll,.19(7) I, l1n~ted 
States v. Overton, 9 USCMA 684, 26 'OMR 464 (1958);· ''But '866 

United ,States v. Bean, 18 USC~A 208, _82 CMR 208" Q962). 
$1I'OompM'e -Hoskins v. Pell. 289 :ted. '2'19 (IStb ow,' f1l17'h with 

E~ pet'te a.~er. 2'11 -Fed~ 498 (N.D. Ohio 1921-). ,See 'also Ba~tt 
v. Lboney" ~68, F., stipP. 224 (D.C. Kan. 195'1>, f1rfl'd. 252 F.2,d 588 
UOth Clr. 191$8i, for opposite 1'f8ult wlien prisoner' hal' 'enttrEid' 
upon a-c~nBt~c~v~ enUBtme~t'I'" .-, ' ',;,' ,.,_i " 

lIT See_ 'l]'(Ilted Sta:teI sa: 1'6l., Goodrn~1.n v. Hearn, 1(1.8 t~2(\ la6 (6,th 
Clr; ;'946-). " .", "',. ' 

SI~"IW' v., ;N,oia., 8~2 U.S. 891 (1968). 1', 
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court; permits the motion to be made at any 
time; provides for an appeal from tlie Qrder 
entered on the motion; ana directs that an 
"application for a writ of habeas corpus in 
behalf of a prisoner,.;. shall not be enter­
tained if it appears that the appH!:anthas failed 
to apply for relief, by motion, to the court 
which sentenced him; o~ that such court has 
denied him relief, unless it also appears that 
the remedy by motion is inadequate or ineffec­
tive to test the legality of his detention." 2. /t, (b) In Meyers v. Welch;" the Circuit 

/ Court held the prisoner had no. right to relief 
by habeas corpus. until he had appealed ~he 
order of the trial court denying th~ motion' to 
vacate sentence. 

(c) The provisions of 28 U.S.C. § 2255 
are not, however, applicable to a prisoner con­
victed by court-martial. In Swisher v. United 
SlxLtes,31 the court stated "Clearly this Court 
is without jurisdiction to grant any relief to 
the petitioner under th,e provisions qf Section 
2255, Title 28 U.S.C.A.". Swi,sper pad been 
convicted by a· general.co)l~t-p1af;tial i~onveI\ed 
at Fort Jac\l:son, South.Car·q)illa, .', . 

(2) M ilita,'ry rule;", i !' 

(a) Article of War 53 (Petltibnfot New 
Trial) was the first Congressional 'attemtlt~"t() 
stem the flow" of habeas corpus petitions 'in 
military cases. Article of War ~3, a section of 
the Elston Act, became effective 1 February 
1949, and was relied on to dismiss summarily 
applications for habeas corpus, pending before 
the act became effective, in which petitions 
under A W 53 had not been. filed.32 

The Supreme Court's decisions in Whelchel 
v. McDonald" and GuBik v. SlJhilder" estab­
lished that a prisonel' having lXlen denied re­
lief under A W 53 could still apply for relief 
by habeas corpus to test the jurisdiction of the 
trial forum. 

(b) The Uniform Code: When the Uni­
form Code of Military Justice was drafted, th,e. 
question of providing for an extraordinary 
remedy arose. It was felt that for cases arising 
under the Code, the appellate. review required 
by the Code was so substantially improved th,at 
the broad relief of A W 53 was not required." 
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Accordingly, a new provIsion was enacted, . 
authorizing-a "new trial" only on narrow 
grounds of IH)W.iy discovered evidence or fraud 
(In;the cO\lrt."It would seem that a prisoner 
might allege a. number of deficiencies in the 
proceedingswhicl) would not qualify as,,newly 
discovered evidence or fraud on the court. In 
such a case, we Il)ig.h,~ expect the court to hold 
it unnecessary for him to file a petition under 
Article 73. In Bokoro8 v. Kearney," however, 
the. district judge said: 

It is now well established that if a pro­
cedure is available in the military esta;b­
lishment by which a person detained by 
reason of a military judgement can obtain 
relief from such judgment, if he is entitled 
to be r~lieved from the efl'ects of sti,ch 
judgment, such person must.follow such 
procedure and exhaust the remedies pro­
vided . .•. [or] the federal ,civil courts will 
refuse to interfere ... Petitioner has filed 
no silch petition for new trial [under Ar­
ticle 73,' UCMJ] and has wholly failed to 
,allege o~ show go()d causOor~ailing to 
'Ille su¢h apetitioll fO'r new tria\." 

~ ", ',' ,!', : : ' " 

ajl:Thl~; 1>tovl$IO'n waS. held! tp be 'cQnlltitutional· in ;Martln v. Hiatt, 
174 F.2d 8&0 (5th 011,'. 1949). 

30 179 F~2d 707 (4th GIl'. 1950). 
81 N.D. S.C., 22 May 1968 (unpublished). 

,ill Cl\8e .. ,:;No. \~5®l' Browell:'y. Johnson (D.D.C., .14 June .1949) i 
Whelohel'v. McDonald, 1711 F.2d 260 (2d Cir. 1949) i Hiatt v. Burch~ 
field, :Hiatt -v.' Fugate, 'Hiatt v. Jackson, 179 F.2d 679-680" (5th 011.'. 
1960:)-; 'MoM~(m v. Hunter, 179, F12d 661 (lOth Clr. 1950) ; Hunter 
v. Beets, 1'80 F.2d 100 (10th Cir, 1950) i Schilder v. Gusik, 180 F.2d 
662 (6th Cit. 1950). 

~3 h4Q U.s; 122 (19~0),. 
3, $40 U.S. 128 (1950). 
81i lIearings b~ol'l!o Subcommittee of House Armed' ~swlcea Com~ 

mittee on HR 2498, 81st Oong., 1st S,98S. 1210-17. 
86 UCMJ, .A.l't. 73. 
3'7144 F. SUPP'. 221 (E.D. Te~as 19M). 
sa See ,a1s~ 'In .-re. Taylor. 160" F. SuPp. 932 (W.D. Mo. 1958), tn 

which the petit;Joner's case had not ~een reviewed by a board of 
~Iew; Tbe' court, citing GuBik 11. 'Sohilde1', supra n.34, and Buas 
v., Wilson, ,346 187 (19(5.8), saldl 

It Is only, after a 'rnlUtary, prisoner has exhausted military 
remedies available to, him 'under' [the Uniform' Code of M1lItary 
JustiS}e); to, have a mllJtar;v decision ."""Iewed, that: the, same I. 
open to reevaluation on'due process of law considerations DY a 
United States. District Court. 

But'~e8 Williams ,v. Heritage, 328 ":F,2d 781 (lith Cir~ 1968). where 
the C9Urt stated "we, do not dispose of thJe appeal upon the claimed 
failure' to exhaust military remedies. The relief available under 
AriJcle 67 must, Ix! sought within '3D days from the time of the 
decls~on of ,a. board, ,of NVlew/ #l-nd that aVailable under Article 78 
'within one year ariel.' approval by the eonvenine authority of a 
court.mariJal' sentence'. • • • Inasmuch as these retnediee are no 
lon"er available- to appellant, it 'appell-l'a that the recently decided 
case of F(J/jJ 11. ,Nom.' 1'968, 872 JU~S. 391, 434_-435 governs In prltl-:­
ciple ,'and ,tha.t prior' fallure to ,seek military review I .. hO; ,lOnllll'; 
necessarily a bar to habeas corpus relief !>therwlse" avalhl.ble." . i' \ 

~ .. 
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(c) In Burns v. Wilson," the Supreme 
Court referred to its decision in GUBik'o as 
holding that the exhausting of military rem­
edies, and the resultant "finality" of the mili­
tary judgment "does not displace the civil 
court's jurisdiction Qver' an application for 
habeas corpus." But, the court continued, citing 
Whelchel,41 "these provisions do lI1ean that 
when a military dllcision has dealt fully and 
fairly with an allegation raised in that appli­
cation, it is not open to a federal civil court 
to grant this writ simply to re-evaluate the 
evidence." '2 

(d) A. number of Courts of Appeals lmd 
District Courts later reaffirmed the requIre­
ment for exhaustion of remedies"· Note, how 
evei;'Judge Holtzoff's conclusion in quayliai-do 
v. McElroy'" that in Toth v. Quarles" and l~~id _., , ' .\ 

v. Covert,.' the Supreme Court overruled'~,ub 
silentio so much of the GUBik '7 case as required 
the exhaustion of remedies. Althol!ghcon~~d­
ing that the issue was not commented .on by 
the Supreme Court in either case, \lei;>el,i~ves 
it would not be "appropriate" to lIssume' the 
Court had "overlooked" the fact t4at Jleiijier 
Toth nor Covert had exhausted their military 
remedies;48 ',J 

(e) Relief by the Army Boa'Y'!l for Cor­
rection of Military Records:~he flinctions of 
this board are discussediJl paragraph Be, Chap­
ter II, supra. The recent' case of' Oyden v. 
Zuckert,4' held that the failure of the plaintiff 
to resort., to the Correction Board 4id not de­
~rive the court of jurisdiction of his action for 
a declaratory judgment that he sh<iuld be re­
tainedon the permanent retired list rather than 
biting, dischargeq. 'Since an application to 
AlIC"MR. is a permissive administrlltive rem­
edy, the pripclple'ofthat case would clearly 
be applica~l~ to~a:beasqo~pus proQeedings. 

b. Ju:mdiction Qve,r,Petitione,r. The jurisdic­
tion offl!deral:~tsWlc;:,$~,~'ft~,t~:i~r~Thtwriti! ,of 
habeas, ,corpus , f'withl'tI ,their, il,urisdjetions" is 
territorialunleii§'e~Vr~s~Jt,etll~~~il:~.;" J)y. sMt: 
ute.'o Even tho.ugh ,I»!i£h, petitlon&CI1',,/lInd',euato-. 
dian' are witKin" the:«fitlje\ ,J'f;;~~ij$:. ~ti~'~~~t~J4e 
the. ,tel'ri.torial limits, ofthe·,·disti'iClij· tltecou,rt 
lacks jurisdiction."' " ,,,'. '." 

24 

A difficult question arises as to what process, 
if any, a persqn may employ to assert federal 
rijfhts, when \Ie is confined in an area not 
subject to the j:urisdiction of any district court. 
This question was expressly left open by the 
opInion In A/1!ren.s v.' Clark."' In Johnson v. 
E~entrayer,'8 the question seemed to be 
squarely ;'aise~. 'Petitioners there were 21 Ger­
mlj,tI nationil,ls'}Vhohad been convicted of war 
crime~ by ~'!llilitial'Y commission in China, and 
th,n tl'ansti~rt~d £0 Germany to serve their sen­
teJl:Ce§i $~'I'vic~\'o'f'writs of habeas corpus was 
miJ!de on ,tltl\cill.ls ot, the Defense establishment 
wl)o :wer~.ln tl'ie District of Columbia, but who 
.,~re,a:ble toe;<:ercise directi(m and control over 
thil . jailer in Germany. The Supreme Court 
h~Jd t,hat habeas would not lie in such a case, 
in;whic)l the jlrisoners had at no time been 
within the territorial jurisdiction of the federal 
cO],lrts. 

'Subsequently, however, the Supreme Court 
has decided (on the merits) several cases in 
wJ-iich petitioners were confined outside the 
Ullited States. In Burns v. Wilson," the peti­
tioners were confined in Japan, and in United 
State8 ex rei. Toth v. Quarle8," the accused had 
been taken to J{orea after being apprehended 
in Pittsburgh. In Burns, the majority com­
pletely ignoreq the problem concerning the 

8D 346 U.S. 137 (1958). 
4.0 Supra n.34. 
41 Supra n.SS. 
4-a 846 U.S. at 142. 
4.3 See, e.g., Osbol'lle v. ~wolle. 226 ;F.2d 908 (4th Clr. 1956) :,' 

In 1'6 Varney, 141 F. Supp. 190 (S.D. Oal. 1956). 
H 158 F. Supp. 171 (D.D.C. 1958). 
45 860 U.S. 11 (195!). 
46 854 U.S. 1 (1957). 
4-1 Supra n.S4. 
48 For a InQre det"Uedi discussion of the'requirement for the ex­

ha:u~tion of milltary'l'emedt.es. Bee Kuentel, 'Federal COU'l't Jut'isdic­
tioj\: Over CoU'r_tB-M~~ial, 1. Washburn L.J. 25, 58-64 (lD60) . .Note 
that Toth and Cove-rt' Involved' civilians whom the Supreme Court 
fouqd' not to be subj~t constitutionally to court.martiliJ. jurisdlc:tlon'. 

(0298 F.2d 8~2 <D.p. OJ1'. 1961). . 
11028 U.S.C. § 2241 (1958); Ahrens v. Clark. 335 U.S. 188 

(l958) ; United States v. HII-yman. 342 U.S. 205 (1952). See ,carbo 
v. United States, 864 U.S. '611 (19ti1), in which ~he Supreme Court 
affirpted a judgment lloldlnil that a fed~al distriot couJjt in Call-
10r11la l'Jad jurisdlcti9n to Issue 8/ writ J>f habeas corp,:u~:\ ad ?1'Q,B6-

C1U6"fdum _ directing ttia,t a New York prillon official detiver'tbe petl_ 
tion~,'_ a. 'pMsoner in liew York, to California fol' tria:l on fin hrdtet .. ' 
ment pending in t~e California district ~urt. , . ;,':" _ . 

IIt'United States elJ; rel. Corsetti v. Commanding ,Officer of Oanip 
Upt;<>n\ United States' ,Army" 3 F.R.D. 360 (E.D. '-N.Y. 1944j'} ,.f,' "~ , 

u SUPTa n~~O. ',,,. \ ~ 
~3 889 U.S. 768" (1960). 
,a'_:S'ifpra- ~.89. 
115 850 U.S. 11 (1955). 
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locus of the petitioner,5' while in Toth, the gov­
ernment concllded the districLcourt's jurisdic­
tion to entert/ilin the petition. The district court 
opinion put if this way: 

The Court pad some doubt as to its power 
to issue a VI1rit of habeas corpus that would 
be effective in a foreign country in respect 
to a citizen of the United States. However, 
both the United States Attorney and the 
legal representative of the Air Force. who 
is present ip. court, admit such jurisdiction 
exists, and its existence was assumedwit\;\­
out discussion by the Supreme Court of 
the United States in Burns v. Wil.so,n." . 
Again, in Wilson v. Girard,58 the petiti~ner 

was confined in Japan, but thIlCou;rt" passed 
on the merits of the case. . 

Thus, if Jqhnson v. Eisentmgerig"l1ead"'as 
denying authority to issuenabeas) whelld1:ie 
petitioner is confined',extralleltritorilll~Ity.,· 'lihlin' 
it cannot be reconciled with theCour,t1s: sub. 
sequent decisjons in Burns' .Toth, a\i,d.qi1;q,r,d. 
It seems likely, therefore, that lo/t~on is tp 
be rllgardlld 1\$ base(upon the lack of standing 
of an enemy alien belligerent to invoke the 
protective prqcesses of the courts of the United 
States, or to claim particular substantive rights 
under the Ul)ited States Constitution." 

The District of Columbia Circuit has so read 
the Johnson qase, and has continued to uphold 
the issuance of writs of habeas against officials 
of the government in the District, when the 
petitioner is confined outside the United 
States.GO 

c. Jurisdiction over Custodian. A federal 
court wiII not issue a writ of habe.as corpus 
unless the pe~son Who has custody of the peti­
tioner is witqin reach of its process.G' 

Neither will a federal court test the legality 
of confinement pursuant to conviction by an 
international military tribuna!." 

A federal court will not inquire into the 
legality of cOllfinement in a foreign prison be­
cause of a conviction by a foreign tribunal.G' 

5. JURISDICTION TO ENTERTAIN 
THE PETIT,ON 

a. State Courts. A state court has no power 
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to inquire into the legality of restraint upon a 
person held by United States military authori­
ties." In Tarble's Case," an alleged minor held 
in the custody of a recruiting officer of the 
United States pursuant to an enlistment which 
was without the consent of a minor's father, 
was granted a writ by the Wisconsin Court 
and ordered discharged. Since the United States 
Supreme Court's reversal of that action in 
1871 there has apparently been no case reach­
ing the Supreme Court where a state court has 
attempted to assert jurisdiction. 

The Code" authorizes certain state officers 
to apprehend deserters from the armed forces. 
The Manual" provides that any deserter so 
apprehended is in custody by authority of the 
United States. Accordingly, a writ of habeas 
CdrpUS in a state court to such an officer, hold­
ing' 'a deserter for delivery to United States 
Military authorities, would not lie. 

b. FIl.reignCourts. According to the United 
view" liS, :elGPl1essed in the Manual for Courts­
MlN'tial, a fOreign .court or judge has no au­
thority to inquire into the legality of restraint 
upon any person. held by United States military 
authority." Colonel Wurfel asserted that the 
first occasions for a foreign court to be pe-

110 See Mr. Justice Frankfurter's opinion, 346 U.S, 844 at 851, 
852. 

$7113 F. Supp. 880. 881 (D.C. D.C. 1958). 
69 854 U.S. 524 (1967). \ 
69 S$e In re Yamas.hita., 827 U.S. 1 (1946): Ell'! pa4"te Quirin. 317 

U.S. 1 (1942). Alternatively. or in combination with the above, 
Johnson may have rested upon the older theory that'the liMitations· 
upon R'overnmental power expressed in ,the Constitution someh,?w 
ceased to apply when the government acted! extraterritorially. 'This 
view -has. s-Ince been. discredited. at leaat in relation to citi£en& 
abroad. See Reid v. Covert. 851 U.S. 470 (1956). rev'd on r6C~­
Bideration. 854 U.S. 1 (1957). The· logic of this change would seem 
to extend to allens- as well. In this connectlo~, 't Is perhaPB worth 
noting that. of the Court that decided Johnson. only' two members 
now rema.in-J'usUces Black' and Doua-Ias-:-atld they dissented In 
Johmon. 

61)' See. 6.0., Day v. Wilson, 247 F.2d 60 (D.C. «;:llr. 1957) ; Cozart 
v. Wilson, 286 F.2d 782 (D.C. Cir. 1956), vacated aa moot. 852 U.s. 
8~4 (1956)., 

61 United States ell'! ret Keefe v. Dulles, 222 F.2d a90 (D.C. Cir. 
1956). See Hauck v. Hiatt. 50 F. 8upp. 584 (D.O. S,O; 19(8): 
United States v. Martin, 8 F.R.;o. 89 (D.C. S.C.) a.H'd, 168 F.2d 
100a (4th ,Cir.), cert.' denied. a-85' U.S. 872 (1948). 

62 Koko. Hirota. v. MacArthur, 388 U.S. ,197 (1948). 
68 See United States 61» rel. Keefe v. Dulles. aupra n.61. 
U Tarble v. United States) ,80 ms; (18 Wall.) 897 (18'11'): Able~ 

man v. Booth. 62 U.S. (21 HoW'.) 506 (1859,). 
66 Tarble v. United States, s~ra. n.64. 
60 UOMJ,' Art. 8. 
61 Para. 21fi, MC)!, 1951. . ' , 
68 Para. 216; U. But 0/. Barton, Immunitv from $uP6f'Visory 'jut-.:: ~ 

isdioticm. 26 Brit. Y.B •• Int') L,. 880 (1949). ':: i",-;JC-:' 



titioned :t@ exercise habeas corpus inquire over 
American courts-martial sentences occllrred in 
the Philippine Republic following its inde­
pendence on July 4, 1946.'9 He notes that a 
policy decision was. made ~Iin Washington" not 
to plead sovereign immunity.70 

·c. Federal Courts. In Ex parte Reed,71 II Navy 
paymaster's clerk, convicted of malfeasllliceb~ 
II Navar court-martial convened on bo8:rd the 
USS Essex at Rio de Janeiro, was deniedll'Wrlt 
of habeas corpus by the Circuit C~l\rt,of'the 
United States for the District of Massilill'it{settk: 
In denying Reed's petition for cem:i9l)arS'Ilhe 
Court ,borrowed language,al)dJlfin~wl~q~roro 
Dynes v. Hoo.ver,72 "['r]he ,,~)f~rci~~, pf"disc.~ 
tion, within authorized limits\cannotQ~' as­
signed, for 'error IJ.nd,;;mad~rtlw,;subje.c,t.o:l! 
review by' an . aJilm\l1~be ;C\lllrt.!' Immediately 
thereafter,h@wever,thjl,CoUllt.'observed: .. [W] e 
do, not overlo,ok t~e p,oint that ti),ere must be 
jurisdictionto give the judgment rendered, as 
\Vell'as to hear and determine the cause .... 
Evel'jr act' ilfa court beyolldits jurisdiction is 
void .... '[But a] writ of habeas corpus cannot 
be 'fuadeto perform the function of II writ of 
error. 'ro warrant the discharge of the peti­
tioner,' 'the sentence under which he is held 
must be, not merely erroneous and voidable, 
but absolutely void." 

The United States Code" expressly author­
izes "the Supreme Court, any justice thereof, 
the ,district courts and any circuit judge within 
their respective jurisdiction" to grant writs of 
h/\,I)eas . corpus. Subsection (b) authorized the 
transfer of an application to the appropriate 
distri¢t court for hearing and determination. 
Subs~cti:on '(c) <limits as follows the situations 
in which habeas corpUS will be granted: 

(l),Th~ ~titioner is il)custody under or 
by color of "the, 'authority of the United States 
or is, .col):llllitted, for . ..trial before some' court 
thereof; or,;' 1 • 

. (2)H~ is."incustQ<l~~ for an act. done or, 
committed inpui'Rul).nce oi'll,llAdtofCongress, 
or.an(}l'di!l:.::pro(wss,j,ud'men.t,o: decreeo! a 
court or judge~fthe Unltetl'Stl).test9r ." I," 

(3) He i$ incustQdy in violatipn .,Qfthe 
ConstiMi!)~ ·~ .. J!\W,s. or tl'6,8rtle~of' £heU!1lte~ 
States; or . , ,''', ". '''H' 

(4) He is a citizen of a foreign state and 
domiciled therein and is in custody for an aet 
done ,or, committed under color of soma author­
i,ty of that state, .the validity and effect of which 
depend up@n ,the Jaw of nations; or 

.. ,( 5) It is necessary to bring him into court 
to .testify or for,. trial. 

6.·,111111; SCCO,RI1C)FINQUIRY·,IN· MILITARY 
';H~BE~S'C(/)RPIiIS CASES" , . 

. ; '. .'." .' - , " , !, 
. 1t:''P1I;'e'problilrli;'Tliwha.t eXtent are the pro-
ceed~~gs "Of '~our~lll~rti'~1" s\1l)j ect, to review in 
the . civil c0l!rts? "Congress aPl1ears to have 
given anunambtguous alisWer to' ;thisquestibn. 
Subject'to certain exceptions"not h~re pertinent, 
he Oode llrovides that such "proceedings,find­

ings, and sentences . . . are filial and conclu-
sive" and "orders publishing the [same] ·and 
all action taken pursuant to those proceedings 
are binding upon all departments, courts, agen-
ies, and officers of the United States." 7. 

Congress has never conferred on the federal 
courts a power to review on direct appeal, writ 
of error, or certiorari, the proceedings of a 
court-martial." But note that t~ere does not 
appear to be any constitutional objection to its 
doing so. In Swain v. United States,76 the Court 
observed that the dlity'and ()bligation to review 
mil1tary proceedings "has [not] been confided 
by the laws of the United States\, to the civil 
courts. And Colonel Winthrop did not base the 
independence of courts-martial on 'any constitu­
tional doctrine of separation of powers but 
upon the circumstance that 

the court-martial being no part of the 
Judiciary of the nation, and no statute 
having .placed it in legal relation therewith, 
its proceedings are not subject to be di-., 
rectly reviewed by any federal court, 
either by certiorari, writ of error, or other-

• , 77 wise .... 

611, Wurfel. Militlw1/ Habea.e Corpus, 49 MICH, L. REv. ~93 and 
699 (19til)', 

10 Apparently the polloy soon chan.ea' because the auertldll.' :6l 
Immunity ia contained,ln parlilrapb 186, MOM. 1949 . . 

'11100 U.S. 18 (1897). ' 
'l'!I 61 U.S. (20 How.) 65 (1868). 
'1'828 U.S.C. § 2241 (191S8)-. " . 
,. Art. 76, UCMJ. :. , ' ... r _. 
n See EIIl part6 Vallandltrham, 68 U.s. (1' Wau~), 248; (ls88)i.. 
76 166, U.S.: 668 (1897). 
"'WINTHRop a.t &0. 

, 



However, traditionally, the proceedings of 
courts-martial have been sub,iected to a variety 
of collateral attacks in the federal courts. These 
include action in trespass,'i, replewn,71 suit in 
the Court of Claims forpBIY'forfeited,·o and 
writs of habeas corpus. 

b. The Traditional test .. Th~~r~t of habeas 
corpus has r\lpeated\yljeep':l\ai4.to"be uncon­
cerned with the gUi\t!?r!~\l4i>qrllc'lof .the pris1 

oners .. Its furction is, ,to tepnln$ "unJawf!IJ:' 
confinement{ 'In determining 'l':Jileth,~:r; ,the con­
Ilnement is lawful, the pertin!llltprovision of 
the currenfgWnual states that "the' sin'gle in­
quiry, the test, is j.urisdiction"'-'whether. the 
court-mar.tial·had juriSdiction of the'person ac­
cused and the. offense charged,' and acted,:w!thin 
its lawful powers in the sentence adj,udgefi\: ... · ~1 

That there was substantial authority for· that 
statement is clear. In Dynes v. Hoover,·' the' 
Supreme Coui:'t said: 

. . . When' [a sentence of a court-martial 
has been] confirmed, it is altogether beyond 
the jurisdiction or inquiry of any civil tri­
bunal whatever, unless it shall be in a case 
in which the court had not jurisdiction over 
the subject matter or charge, or one in 
which, havilig jurisdiction over the subject 
matter, it ks, failed to observe the rules 
prescribed by the Statute' for its exercise .. 

In Ex parte Reed,·' the Court said: 

Every .act of a court beyond)ts jU.risdic­
tion is void. .. . [But a] writ of habeas 
corpus cannot be . made' to perform the 
function of a writ of error. To warranHhe 
discharge of the petitioner, the sentence 
under which he is held must be; hot' merely 
erroneous 'and voidable, but ali'solrttely 
void.·' 

c. The Changing Concept in Civilian Habeas 
Corpus Cases. . The trend has been' to expand 
the scope of· consideration in civilian habeas 
corpus cases. For instance, the Supreme Court 
has held the following to constitute. denials of 
fundamental rights guaranteed by. the United 
States Constitutiun (and, accordingly, review­
able on habeas corpus): 
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(1) The court and jury were subject to 
mob domination;·' 

(2) The prosecl.ltion knowingly. used per­
jured testimony;·" 

(3) The defendant .did not intelligently 
waive counsel in a prosecution before a federal 
court ;87 

(4) The defendant's plea of guilty was 
coerced;·· 

(5) The defendant did not intelligently 
waive the right to trial by jury in a prosecu­
tion before a federal court;·· 

(6) The defendant was denied the right to 
consult with counse1." 

In Johnson 11. Zerbst,9! which involverl',:an 
attack on a federal court conviction through 
haljeas corpus, the Supreme Court said: 

If .the accused, however, is not represented 
bY'Counsel and has not competently and 
intelligently· waived his· constitutional 
right,.the, Sixth Amendment stands as a 
jurisdictional bar to a valid conviction. and 
sentence depriving him .of .his life and lib­
erty. A court's' jui'isdlction at the begin­
ning of thetril\1 :lIIay belo,st "in the course 
of the proceedings" dueio fal1ure to cOlll­
plete the court . . • by providing Counsel 
for an accused .... If this requirement of 
the Sixth Amendment is. not complied with, 
the court no longer has jurisdiction to pro~ 
ceed. A judgment of conviction pronounced 

7$ Dynes v. Hoover. 61 U.S. (20 How.) 65 (1868). 
79 :Martin v. Matt. 25, U.S. (1~ Wh~t.) 19 (182,7). 
80 Shapiro v. United States, 107 Ct. 01, 650. 69 F. SUPP. 206 

(1947) • 
.81 Para. 214c, MCM, 1951.-

82 Supra n.7S, at 82. 
83100 U.S. 13,' 28 (1897). 
84 See lJ.\s:~, Grafton v. United States, Z06, U.S •. 838 (1907); Bishop, 

Civuian Judges .and Military Jmtioe: CoUateral Review' 01 Coufft ... 
MarUcW Convictions, 61 COLUM. L. REV. 40 (19&0) j- Kuenzel" Federa-' 
Court Jumdiotion over, CtlUrts.Martial, 1 WASHBURN L.J. 25 
(1960) : Fratcher, Review by the Civil Court. 0/ Judamenta 01 Fed­
eral Military Tribunals, 10 OHIo ST. L.J. 271 (1949).j Wurfel, 
Milit41'l1 Ha,bea8 Corp«e,. 49 MICH. L. REv. 493 and 600 '(1951') j 

15 ALR 887.' ) 
8lSM,oore'v. Dempsey, 2'61 U.S. 86 ,(-1928). 
S6 Moon'er v. Holoha.n, ~94 U.S. 198 (1985). 
87 Johnson v. Zerbst. S04 'U.S. 458 (1988). 
88 Waley v. Johnston. 816 U.S. 101 (1942).-
89 United States ere rel. MoCann v. Adams. 820 U.~. ~,29 U9<;1~),. 
D(I Hawk v. Olsen, 826 U'.S. 271 (1946):, Hou88 v. 'Ma.yo; 824"U;-i., 

42 (1945). ' 
01804 U.S. 468 at 468 (1988). ;.:!!UCj 
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by a cqurt without jurisdiction is void, 
and one imprisoned thereunder may obtain 
his release by habeas corpus. 

In Waley v. Jo.hnsto.n,'· the United States Su­
preme' Cou'rt described the role of the habeas 
corplls proceeding in the civilian crhninal caSe: 

'J:'he Isst;le here [a coerced plea of guilty] 
was appropriatEily raised by the habeas. 
corpus petition. The facts relied on are 
dehors the record and their effect' on the 
judgment was not open to consid~ratip~ 
and review on appeal.' In' such . cirdim~ 
stances the use 'of the writ in;thefedelial 
courts to test the constitutionahvalidlty@f' 
a conviction for crime is not restricted to 
those, cases where tp~ Jt]4gmehtof convic­
tlon is void for want 0f)ur!s,diction of the 
trial court to render it; It extends also. to. 
t/l,ose exceptio.nal cases 'Where the co.nvic­
tion has been. with dis'regard o.f the con­
stitutional rights of the accused, and where 
the writ is the only effeptive means o.f 
pre8er.ving his rights; 

Finally, in the recent case. of Fay v.' No.ia," 
the Court dug deep into. legal history and (10.11-
cluded . that 4abeas never was limited strictly 
to matters of jurisdiction: 

Nor is it true that at common law habeas.' 
corpt;ls was .availabfe oli1i to in<luire .. into . 
the jurisdiction, in a narrow Sllnse, of the 
committing court. Bushell's C~~e is again 
in point. Chief Justice Vaughan did not 
base his decision oli the theory that the 
Court of Oyer and Terminer had no juris­
dition to commit persons for contempt, but 
on the plain denial of due process, violative 
of Magna Charta, of a court's imprisoning 
the jury because it disagreed with the ver-, 
dict .. ' .. Thus, at the time that the Sus­
pension. Clause was written into our Fed- . 
eral Constitution aM the first J udiciaJ;'Y 
Act was passedceniferringhabeas corpus 
jurisdiction ulwn t~efederal jildiciaJ;'Y, 
there was respeetableauthorii:y for . the 
pr~p6~J,t~lin '~h~t h4),l,ea~'w~s,aVlxilable 'to 
remedy any kind of governmental restraint 
contrQJ;'Y to fundamental"lltw. 
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The Court ,generalized its view of history as 
follows: ' 

And so, "although almost 300 years have 
,elapsed since Bushell's Case, changed . con­
ceptiC!>ns of the kind of criminal proceed­
ings so. ft;lndamentally defective as to make 
'imprisohmili1tprtrsuant to them constitu­
''tloh!tll~1hj:IJQI~hible!!houl(l not be allowed t() 
obilCur~:the' .'~allic "cohtihuity in the cen­
c~ptldn ef. :tlie"WTi.t' a$' .'the remedy for such 
ill1.priEioil'IiIJn~s;·4; , , ",," . . 
,. . I 

d. The Chlmging Conaeptin",J,fititary. Cases, 

(l)'J'he Supreme Co.urt: The expanding 
inquiry iii the civilian 'cases might have' been 
expected to bve some incidental eifl!ct, upon 
the military cases, but prior to 1960· theSu­
preme Court generally limited the scepe of in­
quiry to the traditional test."· 

Illustrative cases. 

. (a) Wade v. Hunter." In the petitioner's 
trial by court-martial, the law member had 
granted, aco!ltinuanc!" to allow the prosecution 
time to .secure .ether. wit11esses. A week later 
theconvening"au,thority. withdrew the. charges 
and transmi~ted, them . to . thll Comm,anding 
General of rpird Army withz;ecwnmendations 
fora' ,tria,! by a ditferentcour,tcmartial. The 
convening authority,'s reason. for ~hisaction 
was that, because of the tactical situation of 
his command, the distance between theresi­
dence of the witnesses and personnel of the 
court-martial made the completion of the trial 
within a reasonable time impossible. 

The Cemmanding General of the Third Army 
in turn transmitted the charges to the. Com­
manding General,of the Fifteenth ArmY, which 
was then situated in. the vicinity where the 

911 816 U.S. 101, 104-105 (1942) (emphasis a.dded) , 
93 872 U.S. 891 at 404, 405 (1968). 
\".872 U.S. a~\ ,414. A s.lmllar formul~tl?Jl, ~a~, be found In the 

Court's opinion at 428 \ "It Is of the historical essence of habea8 
corpus' that it lies to test prooeedlngs 80 rui\damentally la.wle88' that 
imprisc;.l'Iment, pureuant to the~:18 ',not merely ,erropeou& hut void," 

91S But, 8e6 Shapiro v. Upited States, 9Upra. n.S{). In which the 
plaintiff rec()vered' back PaY that he had lost.' because ot a CGuiit~ 
martial ~entence. I:'ri()l1 'tp.hls courj;..m~rt.lal cOi1~lctlonl ,the(pJaJ.n~tr 
had been gl,ven no,ume to confer with couD,flel In the prepar .. tlon 
of; 'his' def~nse, . 'JIhe Court of. Claims fouh'd:' tHis 'denlaJ, Lof: 'basiC. 
l'ighte:, deprived the llou~~lal of jurl8~t{ltlon. S~,1I~t\1k,8 ,v. 
United 'States. 286 F.2d 6'06 (Ct. 01. 19t11); Narum v. Untt,id 
States, 287 F.2d 897 (Ct. CJ. 1961)". 

06 386 U,S. 684 (1949). 

0', ! ~.'I '" 

AGO 9196A 



alleged ,offense .had been committei!. The, peti­
tioner~s plea in bar of f~.mJ.er j.eop~x:\lY was 
overruled, and he was cQnvicw<l /lni! sentenced 
by, a court-martial conyenei! by the Fifteenth 
-!\rmy Conunanding, (}eneFil-!lO' 

, The majority opinililn"of 'the Supreme Court 
apparently 'assumes' that: the ·Fifth Amend~ 
ment's' double jeopal,'dy. provision does apply 
to It military accused, ailthough there was' no 
direct holding'that the Fifth Ameildinent is 
ap})licable.TheCoul'tdecided only that,asc 

suming it wM 'appltcame, there had been' na 
former jeopardy"Which would bar a second 
trial for thesarlie'offense.' 

Three i!issentingjustices saii! that the Finh 
Amendment provision did apply and t1:\at it 
was not to be "eroded away" by "plaqsible­
appearing' exceptions," such as the exigencies 
of 'the tactical situation of an advancing IIrmy. 

(b) Humphrey v. Smith.98 The accuse<l 
wasc~nvictei! by ag-eller~1 ~Qurt-m~rtiarfol: 

~:;·o~~ ~:~~, ctg:iftl~r!~i~Rlf1tiWef~i~~t 
thin ,deprived the' courMnalltlall tif ij'\l:lrisdiction, 
thu8'maldng-' Mil. :eonvic1>i~ v.oidw, 'f! i '.;:,'I! j 

Held:'fIhepreJti'lal iljj~ei!ti~a'llf\lt1 11)110" 
cedure is not an "indispensable, preilequllllte'l 
to the exercise,of court-martial ~urisdiction. 
The failure to conduct pr&.trial investigations 
does not deprive the cOUrt-martialofjurisdic­
tion. Congress did not intend that a conviction 
resulting from a fairly conducted trial sltould 
be nullified because of how thepre,trial in­
vestigation was conducted. Where the convic­
tion results from a fairly conductid'tr'ia;, it 
cannot be invalidated by irregularities in the 
pre-trial investilration." 

(c)":I'lilJ,ttv. Brown.'oo The ,accused was 
convicted of mUJ:ider by a geuerai.,co'urt-martllil. 
Both the federal district court ,0' and the COurt 
of Appeals,02 concluded that the 'couFt-martiai 
wa'S im,jlr()perly constituted and ,lackedju,r!s­
diction of· the,@ffense., TheColIlI't' .of Appeals 
furthe1' he/IH)l.lIqhe accused ll~dbeen deptiyed 
of duepracess ·of law under ·the Fi£th 
.l\meijdlrient: 

The ceurt-martial appointing- order ,named 
a trialjUdg-e ii.dvocate, two I\~lllsti¢t, ,trilll 
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judq;e ,~dvoc!lt!lS, defense couusel, two: assistant 
defense c()llns,ejs" the. law member, and twelve 
o!ff~ers F? b~ members, of}1:\e court. The only 
membe,r ,()f"t1:\is. group, assigned from The 
Ju4g~.A~Y,oc~~~"ge~eral'sDepartment, was a 
captam wli?, Was ,~axped . as . an. assistant, trial 
judge advocate. Durmg the trial, the JAGD 
'captain waswb'Selft ,tin' 'verbal' orders of the 
convening<: aU~hority.: 1', ' '.,. 

, ':, , i " ,! b).~," : ."''IC''; 1 "';' ,.' • ',,, _ ' 

The10wer c0u.rf~nJ}a4; in~~rl?rete<l Article of 
W I>r 8 '~8 as Il!a~I~W, }h,~,(pr\lfi~nce,of q.ualified 
law .members fr?lIl Th~ i(1I,4~e 'Mvocate Gen­
~,ral's Departme,nt, a, "Jll~is,4istional,pr~;r:~q.lli­
site" to ,theyalidity 0' a,r~urt7m!\rti!l1:. pro­
ceeding. , , '.:; ~ t' ,,', i " 

Meld: The Supreme, QQu.ft l1#Mtll'/l~(H1:\e 
lQwerfederal courts .. The Coul1tsMliJthat,.,the 
"availability". pf personnel to. be, '~l!iPllled, as 
law' ,member Isa matter intended :by: Crmgllllss 
to be within the sound discretleu',of, t\le,'aP­
pointing authority:. This exercise of discretion 
'm'fuy~BIi revi~wed: 'by the federa:I courts' only if 
~lI;~1+~:!lWas"a 1#088 abuse of thatdisc1't1~ion. '. 
"{~'I1_,_rIU'," ',n '\"'_' .. ,'::' , "'-, ';:.-;,:' , 

A?~tr~ 'FIl¥~. ;()rviola~ionor qUe ,pr?cess, 
~~~I,~P~l1 '8r'~I?~~8,.I~ ,!was In . error ~o~~W!,l,~ 
~tfLi~V'J~;W,,}0isljfh IlUftters, as. the sutlic,en~y 
of. ~vldeJ?~~, alld)hll. cOIlJ.l?etellce. of .~~e4~fense 
coullsel and the law member. The Court said: . 
: " :' J r-, i 't 1, l' . p {" .. ' " , I: , I" 

His well settled that "by habeas C()fllUS 
the civil courts exercise no superviso~y or 
cor~ecthtlt ~wer'over'the proceed-i'llgs·of 
a' court-martiaJ. . . . The single inqUiry, 
the test,· is' jurisdiction."RI! Grimley'l8'7 
U.S. 147 (1890). In this case, the :court-

, '(, 

97 Tile dlstl'let coP.!~ OrqCIl;,ed his, relf!:~' ,hoJd,tnr,. thAt the fOl,'mel' 
jeopardy plea sboul~ have'been sustatned. 72 F.' Stipp:''7IS1~ (]).Kan. 
194."/')';-' The 'Courti;~t Appeh.Is:;re"eraed., 169 <E\2d' 978 ;(10tbi'Clr. 
1948)., _', ,,,' ,( 

Q8386 U.S. 695 (1949). 
99 Justices Murphy, DOUKlas, and: Rl1tledll'ei 'Jdt8seb.Wd.' ~,.They 

thouKht that noneom.pllanee with the pre-trial proc~ure require­
me:~~ l!ho,!-ld open, a'l~1:'rt,..m_artl~ conviction to I!o~t~k, lilY, habeas 
oorplla..886 U.S. 696. 101. ' 

100 889 U.S. 108 .(lIHSO). • , 
101 81 F. Supp. 647 (-N.D. Ga. 1948). 
10ll171S,~.2d,273 (6th' Ctr,."J,.fI'49.). '\. , 
109 ':'Tb~, AuthOrity appolntina'" a general ~ourt-.martlal" shall 

detail .,i one' of ~the' methbera:I~, thereof a ,Jaw', member;' who shiill"be 
an ~ ,of 'Dbe ;Jualr!l', ·:A~roo .. te :~~<t;ler~~:,'llepaftl\l~t." /tX'~p~ ,th!l.t 
when an officer, of, that"d~artment Is: not avatla~le: tor the",pul'JlOlle • 
the apJ)oindnif "authol'l.tY' "baU1: detail', instead" aii" oMo8t< 'of some 
otb~ (~l'anob o.t ,tlie, u,rvt,O(f,\~,I$(!~: ~y, ,tlie apJiqin~~ng 1!-"tl;l9~~f) :,~JI 
sp!iMrl~ly. _~ua:lIf1.ed",~ perfQ~ the ,d~tl611 ?f l",~ ~ember." 41 S~t. 
7SIl., (Jonl.pal'e- this 'sectloti with Art.' 26, ,tJ~J; ISee"a18b A,W'.,jfifi(b\j~ 
UOM:~. ",,'i: ,', ':''\1,' ~J .. ): Ij,'1.llO!) 
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martial had jurisdiction of the' person ac­
cused and the offense charged, and acted 
within its lawful powers. The correction of 
any errors it may have committed is for 
the military 'authorities which are alone 
authorized t~ review its decision. 

COMMENT: The Brown decision rep. 
resented the highwater mark in the line,of cas43,$ 
in which prisoners, convicted by court-martiaJ, 
soulfht relief by habeas corpus. This d~lsl~n 
seemed to bar the door to any expansion upOn 
the, traditional scope of inquiryupi>n:>fflil:Yea~ 
corpus by a military prisoner. 'It, liil\l'h~'''lie 
noted that this decision was'liooded l'd(!)Wll'dUY" 
ing the Spring of 1950, when Cohgre'S~:'Was 
passing the Unifoi"lh'Cod{jHlf':Mil!~<Justice. 
The' 'drafters oftherc :ManUailii,9~ : JI'IItiol1>0rated 
the/holding' in' B7fowlt Illlto'>thll"pr6Vbjion' d\lfin­
illjl" :the seo~ Ilaf' 4nqui~4h'militaryhabeas 
corpuscases\lQG': , 

(d), ;lfke~",el, v, McDonal(i,.lO· The ac­
cuse!iw.asAlonvicte!iby a general court-martiaJ 
of rape., ,He petitioned .in the federal court for 
a writ o{habeas corpus, alleging that the court­
martial was !ieprived of jurisdiction by reason 
of the treatment of the insanity issue raised 
by evidence offered by the accused. 

, B eld: The law governing court-martial 
procedul'e demands: 

, •• -that there be afforded a defendant, at 
some, point of time an opportunity to 
tellder the issue of. insanity. It is only a 
!ienial of that opportunity which goes to 
the question of jurisdiction. That opportu­
nity was afforded here. A.ny error that may 
be committed eln evalulliting the evidence 
tendered is beyond the reach of review 
by the civil courts. 

Consequently, the petition for habeas corpus 
was properly denied. 

(e) Burns v. Wilson.'" This case, at 
least on its,face, presented the Court wH:h an 
opportutiity, to paSs on the question of whether 
the prLnciple>selfortihin Jonnson ,v. Z(J1'b.8t 10. 

would" be .Ilip,pired<to coHateral'review of court­
mllirl$llil :~on:¥ie!l.\IilJis. ,the ,petitioners had ,been 
convicte!i ,by 'separate general courts-martiaJ 
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of rape and' murder and sentenced to death. 
All appelIa:te remedies available in military 
tribunals had been exhausted, and the Presi'­
dent had collfirmedthe death sentences. The 
petitioners ,alleged that they had been denied 
due: plI$ll1essr:of law in the court-martial ,pro­
cee~g.s. i'i1,'be,:petitioners claimed "that coerced 
conf~ssiQIl~ had been extorted from them; that 
:the~:\ \;\ali\,PI!8Il!lllnied counsel of their choice 
,I ,,'JiIl,IIMP.~!l!lm~1W authorities i ••• had, sup­
Pr.eSJl%~:iev~d,e))e.~"iflllvlj)raple to them, procured 
<1!\l;r:j'Ulleq l,t;mItimiillliY .,agaillSt ,them and other­
JWJ~ll,jnt!!rfe~ iW~tlJ. the~repar.atio\lof their 
defenses." They also ,ch~lIglild that,the "trials 
Were conducted.in an atmosphere of terror and 
vertgeance;c6nducivetomob vi:olehce instead of 
faii!Phiy;" ,'10' 

B eld: 110 The pEl'tition: for habeas 
corpus" WaS properly dismissed. The' case did 
involve a question of the denial to the peti­
tioners of "basic rights guaranteed by the 
Constitution." The Vinson opinion contains the 
following general principles: 

(J) "[I] n military habeas corpus the 
inquiry, the scope of matters open for review, 
has always been more narrow than in civil 
cases." J~:\.", ' 

(2) The statutory provision that final 
court-martial judgments shall be binding on 
federal courts1lB does not preclude a civil court's 

10. Leg. & Legis. Basis, :MOM, 19151 at 8-9. 
lOB Para. 214c. MOM. 1951. 
106 340' U.S. 122 (1960). 
107 346 '(J,B'. ~37 (1958). 
108 Supra n.87. I 

lOll The district cou'n dismissed the petitiODS, for habeas eorpUs. 
without receiving· any evidence on the petitioners' all~atlons: The 
court was satisfied that the courts~martial had. jurisdiction over the 
persOns, and over the oft'enses. 'as 'weU as: jUrisdiction to 1m .. 
pose the sentences adjudged. 104 F. Supp.-810, (D.O. D.C. 1952). 
The Court of Appeals a.ffirmed, but only alter bro~deninli the' Bco-pe 
o-f ,h1'quilly by' review"inlt the petitionenr allegatio-ns ,on- the merits. 
202 F\~d 83,5- ~D.C. Oil'. 1952). The /Elupreme. Court gra,nted, certl .. 
o-rarl. 

UG There were tour opinions written in 'this case, non's of 'which 
was concur~ In by ,a majority of the Court. Cblef Justt(l8 Vinson, 
announolne the jUdam8nt of the Court. was jo-inEid by Justices Reed, 
Burton 'and Clark. 'M1'. Justice" JacksGn ooneunled. o-nly in the 1re. 
~ult. ;wlth no :writ~ opinion,. }4r. Justice· )oUntol1,,- in a,I:JE!p:ar~te 
opinion, . concurred In the affirmance of the judgmenta. Mr. J_ugtlce 
Flrankfurter, 'believed that the case needed' to' -be _ reargued, while 
Justices Black and Douglas dissented from Co-"Ft's,Aeolslo-n., I 

111846 U.S. 137 138. The opinion cites Hiatt'll. Brown, -'tuPt'a. 
n.91. Mr. Justice Frankfurtel: dls&lrreeB with thl" statement, til1dlng 
It l!dElnlj),nstrl!.ijIf -lncoJ;'rect." BUrll& _ v. Wilson, :~.6 U .S.- '-844,~ -(1958) 
_(MeID:) (Separate' opinion of Mr. Jus,~,c~ FrAnkfurter.-) , 

11l! Art. 1'6, UeMJ. . 
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jurisdiction to consider ·the' , habeas corpus 
app'lication of'~ militaryprls~ner. "But these 
provisions do'mean that when a military deci­
sion has dealt fully and fairly with an allega­
tion, it is not open to a federal civil court to 
grant the writ simply to re-evaluate the evi. 
dence." 1lB ' 

(3) The opinion goes 'on: 

Had the military court~, ~1l<J:l1~~&tlY,lIe:llused 
to consider those claim~, ,~he,:P;ifjtr)ctl O\lurl 
WaS empowered, 1;o"rev~~w'\th~m~I~~, ~'11\l\ 
For the constitutionlli~ ,lI\llllillall,tee, ;,~ "due 
process iSi!lle,al1Jllg~"I,emmg"'J',lWIa;'~)Im, 
cientlyadaptable,I ,to,PllQtecti 'lsQI,di~t'~-rca~ 
well as civililllls~from, ,~up,,,, Illjl\l$~i\l,~JilIiQf 
a trial so' conducted that .it ,bec,omes ,J;l,ell~ 
on fixing guilt by dispensing wlth,rud,i. 
mentary fairness ... u< 

It is the limited function of the civil courts 
to determine whether the military have 
given fair consideration to the petitioner's 
claitns.m ' 

Mr. Justin Minton, concurring, thought that 
the sole function of the civil courts in dealing 
with, a military prisoner's application for 
habeas corpus' was' to see that the military court 
had jurisdiction, and, once this had been done, 
the civil court could not determine whether the 
military court had committed error in the ex­
ercise of that jurisdiction. 

Mr. Justice Frankfurter wanted further ar­
gument, but on the question of the scope in­
qUiry, he said: 

I cannot agree that the only inquiry that 
is open on an application for habeas cor­
pus challenging a seri tenee of a military , 
tribunal is' whether that tribunal was 
legally constituted and had" jUrisdiction, 
technically speaking, ,over the person and 
thecril)le. Again, I cannot ,agree that the 
scope of inquiry is the same as that epen 
to us on review of State convictions;, the 
content of due process in civil trials does 
not control what is due proces,s In military 
trials. Nor Is the duty of the civil courts, 
upon habeas COI1PUS 'met simply: when it 
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is found that the military' sentence 
has been reviewed by the mflitary hier­
archy .... H6 

JYIr. Justice, Douglas, joined by Mr. Ju~~ice 
Black, dissented, stating the view that,. w:lwn a 
military reviewing agency: has not fairly and 
conscientiously applied the standards of due 
process to the review of a decision ''Of a mili­
tary court, the civil courts shouldelltertain ,R 
petition for' habeas corpus., The dissenters 
further believed that the undillPuted fa~ts,in 
this case indicated a failure by the mHitary 
reviewing agency to apply the principles' 'of 
due prdcess. ll7 ", 

'" ,,' (f), Jaokson VI!. 'Taylor;"" Fowle", ,v .. 
lli:i~lpinl!on.l19 These cases, which involiVed a; 
ql!~$i<!\n ,~f habeas corpus jurisdiction ~(j)ver 
pl!i$Oil!ll'$iUnder court-martial sentence,reached 
the tli!upreme: Oourtin 1957 .. Three. sold'jers, 
F@wder,j,DeG.'ilSter and Jackson, had been con­
vitltecilljJ:)Y:.:awgenel!ll!lcourt-martial for unpre­
meditll.i\ied' ,mulI'ciIer and; attempted .. rape and sen~' 
tenced: "to ! U:I1e,..ilmprisonment, 'which was the 
maximum 'pUnis!lIInen:t I Jitnposable, ' ,b>ult;,noin­
structi@l\I: h!lcillI,beeni'·gdv,en,ibydhe ,laW' 'officer 
on themaJCimum11pllnd's>lImiml\;l:for' attempted 
rape. While .. u,pholdillil" theb"lIitJtempted rape' 
findings, the. Boal'dJ, of.' ,RevieW; set aside the 
murder' 'conviction,' andreil\lced the ,sentellCe 
to a, dishonorable ddscharge; 'totarfol'feitures, . 
and confinement at hardlabOll'ifor,;twenty 
years. This was the maximum sentence, im­
posable for attempted rape.'" The Court of 
Military Appeals denied petitionsfBr"Iurtner 
review.'" , 

118' 811.6 U.S. 187, 142; 
114 Ibid. 

1111 346 U,S,, 137, 144. Thill opinion also points out that tl)e qourt 
of' Appeals. I'May' have, erred" in- rewel,hln', items or evidence :that 
w;ere In- .the ~~rd of- trial by co.urt.marti~l •. 846 U.S. 187. 146; 

UG 846 U.S. 187, 148. Mr. Justtce Frankfurter turther explains 
his: 'posit,Jon and" ,tl'a.cesltbe case development of this problem ',area. 
:In his. sep.,rate opinion on the petition - for 'rehear:ln~._ Burns v.' 
Wtlsorl, 84.6 U.S~ 844 (1958)" (MeIn.). 

'lill'Nc)te' thai- of those mem'bers Who' voted io 'a.ffti.n\'; ':onb' Mr. 
Ju.tJCtl i qlark, ~ro.Qin8 on the (lourt,' whO&: ,both dt88.Rtp"":'E\~ stilL 
Berv~ne. ,For, speeulatlo_D ,as to the result of &Rother, BurlUt case, see 
Peirl,' 'ThtL Applicability' of' th6 ; BiU of Rlgh'ts 1 to 'tt, doli,.t;;Maktaz' 
Proce~dingj-,'l\O "J,., CRUll. ,L., C.&P.S. ,659-666 (MaJ:'~h-A\lJ'''';' lP,60;)/", 

118 81S~"J1.,s:_, 56~ ,(1957). ",,', :': \ ;\-:; 

.lui~1S8. U:S., 58:S.)19~:'k" , ,,' ,", __ '" ) dh~' 
1t'o Unlted States v. Fowler, 6t ill. '2 CMR 386' (191)'1-): ,LI", ~-,j, 
iU"Vnltfd sttit'es'v; Fowler, ':6to at; '8 iCM.'R '11S1 (!rdJ2-)t j\"d) SUo 
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DeC.oster's petiti.on f.or habeas c.orpus with 
an Indiana federal district c.ourt was dismissed. 
On appeal, the c.ourt .ordered the distriet C.ollrt 
t.o grant the writ .of habeas c.orpus and dis­
charge the, petiti.oner. Alth.ough rec.ognizing 
c.ourt-martial jurisdicti.on .over DeC.oster and 
the .offenses, the c.ourt felt the military auth.or­
ities "did n.ot fully and fairly deal with 
him." '22 The c.ourt said that the acti.on of the 
B.oard .of Review in imp.osing the twenty year 
sentence c.ould in effect be chaTacterizedaa.the 
.original imp.ositi.on .of a sentence, which': Wits 
bey.ond the B.oard's statutory' auth.ority. '" . 

. ~ \ 

J acks.on then petiti.oned a Pennsyl,}\iuj.ip, ie,d­
eral district c.ourt, but the .Pennsylvanla c.ourt 
refused to f.oll.ow. tbe DeCo8ve'l'ileeisi$,' saying 
that ~'the p.owerto c.olT.ect It seni:ence ••. must 
lie- s.omewhere in the military system,and the 
C.ourt .of Military Appeals has made the deter­
minati.on where that power lies. It d.oes n.ot in­
v.olve a lack.of jurisdicti.on .or want .of p.ower 
within themLlitary system which w.ould justify 
this ,c.ourl! in' interfering therein." '28 The 
C.ourt.of Appeals upheld the district c.ourt .on 
appeal, p.ointing .out that the petiti.oner claimed 
n.o deprivati.on .of his c.onstituti.onal rights and 
since the district reached the c.orrect result, 
'there was n.o need t.o decide whether the same 
c.onclusi.on c.ould be reached by denying habeas 
c.ollPUS as a remedy.'" It may be n.oted that 
the C.ourt .of Appeals refrained fr.om c.omment­
ing .on whether thec.ourt bel.ow had exceeded 
the sc.ope .of its right t.o review a military case. 

F.owler successfully petiti.oned f.or a writ .of 
habeas c.orpus in a federal district c.ourt in 
Georgia, but the judgment granting the peti­
ti.on f.or the writ was reversed by the C.ourt 
.of Appeals.'" 

While the g.overnment did n.ot petiti.on f.or 
review in tbe DeCoster case, the Supreme Court 
granted certi.orari in b.oth the Jackson and 
Fowler cases.'" The Supreme C.ourt affirmed 
the c.ourts .of appeals in b.oth cases, c.oncluding 
in JacksQn v. Taywr'27 that the b.oard of re­
view was acting, as 'auth.orized by C.ongress in 
reducing the sentence.' F.our justices dis­
sented, '28 basing the dissent .on the reasoning 
in DeCollter v. Ma4igan.129 l'he C.ourt p.ointed 
.out that. the petiti.oner claimed n.o deprivati.on 

32 

.of c.onstituti.onal rights, and that this decisi.on 
is " t.o settle an imp.ortant questi.on in the ad­
ministration .of the Unif.orm Code [.of Military 
Justice]." 130 

In the c.ompani.on case, Fowler v. Wilkin­
son,'31 the petiti.oner claimed the sentence was 
"arbitrarily severe." In answer t.o this c.onten­
ti.on, the C.ourt said:, 

rTJhis C.ourt exerts "n.o s,upervls.ory p.ower 
.oVer thtl'courtswhich enforce military law; 
thl!foights.' of men in the' armed f.orces must 
Jjerl.o):ce be c.onditi.oned t.o meet certain 
.overriding demands .of disciplirte and duty, 
and the civil c.ourts are n.ot the agencies 
which must determine the precise balance 
t.o be struck in this adjustment." If there 
is injustice in the sentence imposed it is 
f.or the Executive t.o c.orrect, fbr since the 
b.oard .of review has auth.ority t.o act, we 
have n.o jurisdicti.on t.o interfere with the 
exercise .of its discreti.on. That p.ower is 
placed by the C.ongress in the hands .of 
th.ose entrusted with the admirtistrati.on .of 
military justice, .or if clemency is in order, 
the Executive. As l.ong ag.o all 1902 this 
C.ourt rec.ognized that it was a salutary 
rule that the sentences .of c.ourts-martial, 
when affirmed by the military tribunal .of 
last res.ort, cann.ot be revised by the civil 
c.ourts save .only when void because .of an 
abs.olute want .of p.ower, and n.ot merely 
v.oidable because .of the defective exercise 
.of p.ower p.ossessed.'32 

(2) Th.e lower federal cour~s. Subsequent 
cases decided by l.ower federal c.ourts seem t.o 
indicate that the distincti.on between military 
and civilian habeas corpus prdeeedings will 
likely be preserved, although the cburts disagree 

1lI2 DeCoster v. Madigan, 223 F.2d 906 (7th dlr. 1953). 

123 Jackson. v. Humphrey, 135 F. SUPP. 776, 780 (M.D. Pa. 
1955) • 

lU Jackson v. Taylor, 234 F.2d 611 (3d Cir. 1956). 

12ft Wilkinson. v. Fowler, 284 F.2d 615 (5th ctr. 1956). 

1110 BfHr U.S, 569. 672 D.2. 

1lI7 Supra D.US. 

128 358 U .8, 569, 58l. 

129 Supra n.122. 

130) 353 U.S. 569, 572; 

131 Supra. n.U9 • 

132-Cltfna- -Carter v. McClaughry, 188 U.S~ 865, '401 (1902). 
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on the extent to which the distinction remains 
valid. 

Illustrative cases. 

(a) In Colepaugh v. L()oney,'" the Court 
of Appeals affirmed the judgment of the district 
court discharging a writ or habeas corpus for 
a'" prisoner who Claimed U,S. citizenship 
but was confined at Leavenworth, following 
convicition by a military commission of violat­
ing the law of war, of ~jJying, and of con­
spiracy to commit these offenses. Colepaugh 
claimed the commission lacked jurisdiction of 
the alleged offenses and that he was entitled 
to trial in the civil courts. 

The court said: 

[Tl he charges and speCifications before us 
clearly state an offense of unlawful bellig, 
erency, contrary to the established and 
judicially recognized law of war-an of­
fense within the j urisdictionof the duly 
constituted Military Commission with pow­
er to try, deci(ieand condemn. ,And, the 

petitioner: s. ci.tiz.e.n.ship. t .. !!. ,t~e ... t.J· .n .... 'i.·,Jkd. ,.,stat .. e. ~. 
does not divest the Coirinl.i.ssiohp"flurisdic' 
tion over him, br conter' upon I1Im:khy 
constitutional rights not ac~ol'dedany 
other belligerent under the lliws of ~arr 
With this, judicial inquiry shOuld lmd.184 

(b) In Thomas v. Davis,m the plaintiff 
appealed from a judgment of the district colllrt 
discharging the writ and dismissing the peti­
tion. He was confined under sentence of death 
imposed by court-martial and ordered executed 
by the President.'86 Thomas argued a violation 
of due process had occurred in that (1) a tape 
recorded confession was secured involuntarily 
and (2) the confession was played in court and 
the trial counsel in summation told the court­
martial "it had heard Thomas' own words of 
how he had killed these four, persons." The 
court held that reView was limited to the tta­
ditionaltest of jurisdiction, plus the sliltht 
expansion under the Burns decision to test 
whether ·an accusec;1's claims had rece.lved "full 
and fair consideration" in the military appel­
late System. It quoted from B\lrhs that it had 
no power...,..."to re-examine and re-weigh eVi-
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denceof the occurrence of e:vents which tend 
to. prove or disprove. one of the allegations in 
the applications for habeas corpus." 

(c) hI In re Taylor,''' a National 
Gultrdsma'(! cal1edtoactive duty for six months 
waS convW~edby general court-martial of two 
violations bi ;.Nr'efcle86, UCMJ. While confined 
under sent~ncehe 'petitioned' forhabeas corpus. 
The court gi'an:~ed'a 'show cause hearing to dis­
cover whether, "therll waira cleaT lack of jur­
isdiction in the Army to court-martial. peti­
tioner for the .offenses ~harged against him sub­
sequent to July 12, 19157, [so" as tol present 'a 
rare case, with ex~eptional .circumstances of 
peculiar urgency'18. which would authQrize the 
Court to entertain jurisdictionhel'einand·issue 
a writ of habeas .corpus in petitioner's behalf." 
The court, after the hearing, concluded' ''the 
court-martial ... had jurisdiction"oif' the 
charge against the petitioner. "That being 
true, we have' no power to review petitioner's 
conviction thereon, regardless of . any@ther 
matters occurring at his court-martial. .. .,.. 

(d) In Day v. McElroy,"O the court af­
fil)ltI~I;J; ,in, . a' ,per C.uriam decision the district 
o<!)uvt',vdisll1issal of the prisoner's petition for·a 
writ of' habeas corpus. This was a capital, pre­
meditated murder case. Judge Fahy, concur­
rin·lr, observed that "a curious question" existed 
as to' ,tlie, adequacy of the law officer's instruc­
tion. He concluded, however, that--

The inadequacy which existed was not. so 
grave as. to have deprived appeJlant of due 
process of law or or any other constitl)tion­
al. right, or to have deprived the court­
martial of jurisdiction. This civil court 
accordingly cannot on collateral attack dis­
turb the' judgment of'the military judicial 
authorities. See Burns v, Wilson, 346 U.S. 
137.'" 

~33 266 F. zd 429 (10th air. 1915~). 
134. Z85 F .2d at 482. 
13~ 249 "t.2d 282' (loth 'Cir. 19~7): 
136 United .,S.tutea v.- . Thomasj 6 'USCMA '92; 19 CM'R 'Z18 ('~9r.i6J; 
:1..31160 F. Slipp. 982 <w.n. Mo. 1968). 
138 The Quoted language ill from United states er» ret Kennedy 

v. TYler; 269 tJ.S. 18, 17 (1926). ' 
l~p'r.he COUll: cited GUBik v."So~ilder •. ·,840:, U.S. 128 (19pO) :"1\4; 

Thom(1.8 11. Dll1Jis. supra. n.lB4. . 
,uQ'265.-:ll'.2d 1,79 (D.C. OIr. 1958):,' "".;-;jr~q 
1.~1 Ibid. < -.!; \ O')J.&'1. 



(e) In Bokoros v. Kearny,"':iI prisoner 
convicted, among other things, of severa! acts 
of sodomy, petitioned for a writ of habeas 
corpus, asserting a number of irreg\llari~ies in 
his trill-I, including insufficiency of th,e eVIdence 
to establish his guilt, that his confession was 
obtained by trickery and intimidatiop, that the 

, pretrial investigation was not made ,in acco,rd­
ance with Article 32, and that he was not p,er­
mitted to request a discharge in lieu of t.riaj. 

The Court said: 
" :'l 

[T] he limited function of a federal:civdl " 
court is to determine whether. the militaI'Y,· .• , 

. have given fair· consideration. to·,each,.[e:>re .. · 
these claims and. if <it is .. determiJlIed"tha<l1.' , 
thjl ... matters 'complained"oj .ill,tbeappllca. 
tion: for. habeas· corpuswe!!e I either . pre, 
sented to"anG.givenfairconsideration by 
the milital:'ycoul'te:. 'Or that the convicte<j 
person had an opportunity to present said 

. ·matters to a milita!!ycourt but did not do 
so, judgment of the mllitarycourtiwill not 
be disturbed by the civil court. 

, 
(f) ·In Burnsv. Looney,'" the·petiti@ner· 

complained that testimony of his wife was used 
against him over his obj ection. The. petitioner 
had been convicted of the rape of his minor 
daughter .. The District Court held that the 
court had no jurisdiction to order petitioner's 
release on the basis of error in excluding. Or: 
admitting evidence. The court noted possiple 
exceptions· in the event military PI'OcMdillgs 
were so unjudicial as to amount to a denial of 
due process or where the military courts have 
refused to foliow or have defied the Supre/lle 
Court. 

.. (g) In Bennett v. Davis'" a soldier was 
convicted in Austria of rape and attempted pre­
meditated murder. His sentence to death was 
affirmed by .the Court of Military Appeals,!" 
confirmed and ordered executed by the Presi­
dent. On petition for a writ of l)abel\s corpus he 
alleged that he had received inadequate repre­
sentation at the trial and on appeal, that an 
involuntary confession had been used against 
him, that he had been tried in a hostile atmos-. 
phere which included· prejudice against his 
race, and that Austria was a sovereign nation 

with exclusive' jurisdiction over the offenses. 
The Court of Appeals said: 

It is .now settled beyond doubt that the 
scope of. inquiry in habeas corpus cases of 
this kindis·lhnj.ted to whethertiIe court­
mar,tial,'h~d;jurisdiction of the person and 
the offjlnse. charged; .and whether in the 
eXIll'ills.e <Yf tl);.t jurisdiction, the accused 

. WII-S. accorded due process of law as contem­
plate~, IlJ)d . Vo~chsafed by the Uniform 
.C,¢eQf l\iil~~!'YiJustice. We inquire ,only 
tq:.J;le~e~!pinr !'lV:h~,j;herc9m!l~te,nt miiI tary 

'. ~J;I~u\l!ll~.g'll;\,e f~il.'.al\~ full .l!onsider~tion 
~o. all. of ~he JlrocedUrl\l~afeguards deemed 
essentilll to,.a fair trial under military 
l~w."6 . . 

It 'further held that the district court had 
"rightly held that· the petitioner was thus 
precluded from presenting any of these iSsues 
in this collateral proceeding" when they had 
no~ been raised in the military proceedings . 

(h) In Sweet v. Taylor,"7 which in­
volved a soldier convicted in Italy of murder 
and sentenced· to life imprisonment, the court 
summed up the problem this way: 

It must be conceded that the scope of re­
view of a cQurt of law of a military trial 
and conviction therein is a limited one. It 
is sometimes' stated that. if the military 
reviewing authorities have considered and 
decided the constitutional questions sought 
to be raised in a habeas corpus case, then 
the.matter is.at an end, and the civil court 
is without jurisdiction. In the court's view, 
that statement is too broad. In Burns v. 
Wilson, 346 U.S. 137, it is s,tated that 
"when a military decision has dealt fully 
and fairly with an allegation raised in that 
application, it is not open to a federal civil 
court to grant the writ simply to re-eval­
uate the evidence." However, if a careful' 
examination' of. ·the record .compels a con­
clusion that there is no evidence to sustain 

1.:1 144 F •. BuPl'. 22'1 (E. D. Te~. 1(56). 
143 D.C. Kansas. No. '2699 'H.D., 18 April 1959. 
1" 26'7 F.2d,·U (lOtlt Clr. 1(59), 
14ft '1 USeMA 97, 21 C14R 223 (1956). 
146 267 F.2d at 17.'- The' opinion cited Burns v. WilBIm, supra n', 

107. and Tho~ '11~ ,DOAJu. 8UPra. n.185,j 
141 178 P. Supp, 456 (D. Kan. 1969). 
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the judgment or that in fll-Ct petitioner wa~ 
not represented by an attorney or that it 
must be said that basic constitutional 
rights were violated, it would seem that.~ 
civil court would have jurisdiction to grant 
relief because under such circumstances it 
cannot be .said that the reviewing military 
aut~orjties fairly considered these ques­
tions.''' ..... ' 

(i) In Williamtt v. Heritage,'" the court 
said: 

With respect to the District Court's dis­
missal for lack of power to Inquire int6 
the military proceedings, the latest word 
from the Supreme Court [Fowler v. Wilk' 
iwon] sustains the decision of the trial 
court, and even the prior short-lived more 
liberal view [Bums v. Wilson] would not 
allow a contrary result [emphasis added], 

The only inquiry which a civil court may 
make in a habeas corpus proceeding is 
whether the cou'rt-martial had Jurisdiction 
over the person and over the ,subject mat· 
ter of the offense. It is obvious that such 
jurisdiction was present in this case. The 
now restricted Burw intimation that the 
civilian courts have the power to test 
whether the military court "dealt fully and' 
fairly with an allegAtion raised ... . "Burw,: 
supra, at page 142, would give no com~ 
fort here, for there is no showing or aile! 
gation whatever that the court-marital did 
not do so. Appellant claims only that the 
court-martial is bound by the' opinions of 
the psychiatrists. That, we hold, is not 
the law. Failure to follow the advice of ihe 
experts is neither per se a denial of'consti­
tutional rights nor even error which may 
be corrected upon direct review, in either 
a military or civil case. 160 

It must be ramembered that "in military 
. habeas corpus the! inquiry, the scope of mat­
ters open for review, has always been 
more narrow thanin civil cases."Burw, 
BUpra, at 139. We cannot broaden it here. 
We are bound by what the Supreme Court 
has decided, not by what we may think is 
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tpe trend of its decisions aWay from what 
it has actually decided. 

. (j) In the recent case of Swisher v. 
United StateB,'" the court heM that the. ques­
tion wheth'er a fair determination by themili­

·tM'Y·.tribunal had been made as to the issue. of 
mtlltary capacity to stand trial could not be 
l'esolved on the record before it. The Govern­
ment had argued that this issue could. have 
been raised throughout the military' court sys­
tem and, therefore, should not be heard in a 
Federal court [at the court-martial, defense 
cou~sel ·had stipulated that the appellant was 
mentally competent to stand trial]. The habeas 
cot;ius:' proceeding was remanded to the Dis­
tridt C<i)urt"for further proceedings. Whether 
the·.court,Qf Appeals means that the Federal 
court may, as a general rule, re-view and'eval­
uate . the evidence. as t9 mental competelicy'of 
a military' defendant remains to be seen. . 

e,Co,nchJ,8ion: It is clea~ that the Supreme 
Court decisions-particularly Burw v. Wil­
Bon'" when coupled with Jacksonv. Taylor'" 
and Fowler v. Wilkiwon154-have generated 
considerable confusion among .the lower fed­
eral courts as to whether the traditionally 
narrow scope of review in military habeas cases 
is now to be broadened, and if so, to what ex­
tent. Some courts have adhered to the tradi­
tional test; others have applied a liberal test, 
oth~rs have vigorously asserted the continued 
validity of the traditional test while in fact 
applying what seems to be a more liberal ap"' 
proach, and still others have come to reston 
the'traditional view seemingly after satisfying 
themselves that there was no merit to the par­
ticular petitioner's assertions of fundamental 
error. This confusion will no doubt continue 
until the Supreme Court makes sOine clear pro-
nouncement in the area. '. , . 

148'1'78 F;- Supp, '456. 458. 
HII~823 F:2d 781 (5th Clr. 1968) (certiorari haa been 'denied). 
l(!,O It will be- noted tha.t In 'the language above, the :/lourt ae-' 

tually reaches and decld. ,the merits of petitioner's elahns. despite 
Its llrote8tations of laek of authority -to do- so. 

1!!1326 F.2d 97 -(8th Clr. 1964). 
1ft2346 U.S. 187 (1968): discussed supra n's 107-117, and ae­

companying text. 
lG3~868 U.S. 669 (1967)-. 
lB' 868 U.S. 588 (1957). Both J(J(JksO'n and Fowle,. which 'were 

cOMp-a.nion cases, are discussed supra. n's 118-131, &nd, accomPanr .. 
ing text. ' . 
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What the Court will do is not clear. Its make­
up has changed considerably since the decision 
in Fowle'!' v. Wilkinson, supra, and jtsl newer 
more liberal approach has affected many areas 
of the law concerning constitutional protections 
of the individual.. ... Whether the Court will 
similarly view the problems of military habeas 
remains to be seen .. The likelihood is that it 

36 

will, but the extent of the liberalization cannot 
be predicted. 

l~'iSee. ,6Ig., : Gideon v. Wa.Jnwria'ht, 872 U.S, 835 (1968) (right 
to,coun/Jel), Qverruling Betti;:! v, Brady, 816 U.S. 455 (1942); Mapp 
v. Ohio, 867 U.S. 648 (1961) (search and seizure), overruling 
Wolf v. Colorado. 888 U.S. 25 (1949). Compare-: Escobedo v. 
IlU!l0!a, 378!U.S .. 478 (19t4) (right to counsel) ; Murphy v. New 
York Harbor'Watertront Comm'n, 878 U.S. 52 (1964) (privilege 
against; se1t·incrhnination): Malloy v. Hog""D, 378 U.S, 1 (1964) 
(8&1:1;10) ; Downum v. United States, 372 U.S. 734 (1963) (double 
jeopi~thh: Fay v. Noia, 872 U.S. 891 (1968) (habeas corpus). 
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CHAPTER IV 

AurrHORIFf TO CONVE!'IECOURTS-MART.IAL' 
I),., I ., . " ' • .' 

1. THE· NATURE ,OF IJiH.".~~HORIW to 
CONVENE COURTtS.MoOIRTIAL ' . 

a.,Genera .. J: ··,f..l.}~. ~~. ~b,.':'.'p. r!KI.hW.'~. :::$h~ ,l!qu.'.rt.·· 
Il!artlal ';"1)~;Sl~~\?r" ,"~I\ \ji1}~~~,qmfliMWri ~f 
command' Wh~\l Ju4(eJ1l~nts .. w~~~:'Ij)~~o~te 
until. acted. ,!pon .• by .:th~ '~om\lla:~,~~r, :lp: ili,:\\?,* 
equally clear that co.urts"J1la.rtIal,WaY~, f~~lljl 
given what Colonel Winthrop called "'\~diJ!!~iJ.· 
dent discretion" to such a degree ast~ .~jml~ye 
them from the influence or control 'of'the~Qil\­
\llander. Perhaps the last vestige of this ancient 
relationship is the authority remaining i~spe~ 
cified classes of commanders to appoint one or 
more of the three types of court-martial. 

b. An Attribute of Command. The power to 
co.nvene courts-martial is an attribute of com­
mand. It is jndepenq.ent of the commander's 
rank and is retaine<i by him as lorrg as he con· 
tinues in command. He may lawfully be. direct­
ed not to exercise this power 01," right; but un­
less he becomes ineligible,' a court-martial 
appointed by him is a. valid tribunal and its 
Jud~ents,. when affirmed' as required by law, 
may bee!\for~ed. 

c. The President's Power. In addition to. the 
statutory authority conferl'edupbri the Presi­
dent, by the Uniform. Code of Military Justice,' 
thE) Supreme Court has recognized in the .Pr.es­
ident as.CQmmander~in-Chlefo£,the Army aIi 
inherent power to appoint courts-martial;~ 

.. d. Devolution 9f Com,;mand. 
(1) Army regulations. Army regulations 

govern the devolution of command.' The' reg\!­
lations' provide that in the event of the death, 
disability, or temporary absen~e oftbe'com­
mander, the next senior regularly assigned 
commissioned officer present for duty 'arrd n<)t 
ineligible will assume command .. ' '" ... . 
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(2) Judicial interpretations. The problem 
most frequently met is not who assumes com· 
mand but token his command' deVOlved on the 
subordinate. This. problem is complicated by the 
prollibition against dele~ating the power to 
'l~.t <IS convening authority.' 

. (a)Physicalpresenoe not controlling. 
''J1lte t·inere' 'physical presence Of the commander 
JWithlltr"·the ·territorial limits of his command 
cl'oes''ll'6t'pteelu'de command devolving upon the 
ine-xit !:g~hllil' When the commander is not, and 
cilJiinl5t"Jrl'ei iIi fullHtnd effective control of his 
'orgill1~lI;aitj(jn"li>Y'reason lof 'his' other duties. 
•. -! " 

'.:" tillt~~J;l\ii1{A: c<we~, .,., 
(1) In, 'Unil/ie.d. $itatcs v, Bunting,' the 

Court 'of MiliIt!I1!y;rAppeals',foul'ld that when 
Admiral C.·, TUl1ner.J,oy,was· ap,pl)inted senior 
U.S. ·delegate at the I M'IlIistlda negotiations in 
Korea and enterec:lupon: those iduties (within 
the geographic Umits "'of Nil/val· forces, Far 
East) his command of.NFFE devolved upon 
AdmiralOftsie who had 'appointed the court­
martial in Bunting's case .. 

(2) In United States v. Williams,' the 
chirges were approveafor trial over th~ signa­
ture block of the deputy corps' commander. At 
that time the corps commander was in: Seoul as 
acting deputy army conilnatlder. The accused 
contended this was an attempted illegal dele­
gation. The Court Jleld that in the. telllflOrary 
absence of th~ corps commander, the next sen­
ior, who happened to be the depufy corps com-

1 Arts:'-'4. 22. 28, and' 2~.- UC~IJ. \,~ 
··';Sw.Jrn),v. -U)'ltted Sta;t., 165. U.S. 668 (!1897). 

II'AR, ~OO-~O. _.Pet:ltqnne~el1~' Army, .Co~mand Policy and 
Procedure '(8 July 1962),' '. ' 

,4. Para".11S', ,A'R',60o-20, sum-a n.8. 
a See RJl.ra. 2~~ AR 6.00-~O! ~iJl'a 1).8, (Qr re,trictione and IneUa'I~ 

hlllt)' ot an officer to winne e6mm~nd." . 
6 ra.rll. !Sa. (IS); "M€lM,' ;195k 
.~. V~9MA 8+r' 15 OMIt. 84 <J.9.1i.4 ),. 
86 USOMA' 248, 19 CMR" 8S9 (19&6)~ 
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mander, possessed authority to act in· every 
respect as the corps commander. In' fact; the 
Court poiIlted out he could have lawfullyre­
ferred the charges to a court-martial. . 

(b) Delegation not authorized:.' The 
power to convene courtsc!p.!lrtial 'llij\.Y}I@t "'~~ 
delegated.' This prohibition has been c(lI\strued 
to require that the conven,ingauthorIty.ltjust 
personally select the members of the court­
martial, select the type of court-martial by 
which a particular case is to, be tried, andtl)..ke 
action on the recOJ;,d. . 

In United States v. H aimson,!' it waS urged 
that the convening authority 'had not'personal­
ly selected the members of the court-martial. 
This issue arose when the Government, in ob­
taining information to rebut. a claim that the 
convening authority, had, become an accuser. in 
the case by transmitting detailed written in­
structions, over his, ,command line,to the trial 
counsel, adduced the additional infOrmation 
that in fact the convening authority had. no 
personal information about the Cllse and had 
not personally selected the members of the 
court, which had been appointed over, his com­
mand line. The Court concluded that it would 
not permit the Government to pierce the com­
mand line but held,assuming the trial ,direc­
tives to have been prepa~ed by the cOllVening 
authority, that office,r was not an accuser. The 
contention of the accused that the members' of 
the court were not personally selected ,was dis­
posed of by a one-sentence refe,rence to' their 
holding with respect to the "finality" of the 
command line on the first question. ',):,here was 
no recognition of the filet that here' it would 
have been to the benefit, of the accused to per' 
mit him, to. pierce the command .line. I!l the 
earlier BuntingPcaSe the Court had qlles~ioned 
the correctness of the established service rule 
that theapPojntrnept of court-members was 
non-delegable. 

Subsequently, in Unj,~ea, S~.a.te$ v.Allen," an 
excessively iarge, court had'heen appointed'I!l!ld 
the staff jud'ge ;adVocat(f~ithe~faiIe!i to!lotify, 
or excused, about half @~"the>members,The 
Court held th8:t iii t~,,1I,b~~,l\~~'9f.~p~~ss It\l­
thority from the convening"l!iuth(!)rit~Ho do so; 
the staff judge adv,o;¢A1:t\;cb\il~n()tll:ro.jlerlY~x-

38 

cuse these membe,rs. In dicta in separate opin­
ions two judges agreed that the power to ap­
point court members is non-delegable and must 
ile' exercised personally by the convening au­
thority. 

In United Stat~8 v. Greenwalt,'" the accused 
contended that. the convening authority had 
been misled by inaccurate statements in the 
pre-trial advice. The Government attempted to 
defend on the ground that the ,eMvening au­
thority had not been misled. because h:e never 
saw the advice, having' delegateq to his staff 
judge advocate the authority to refer. cas,es to 
trial by general court-martial." The Court cited 
its decisions in Bunting," and Will1.ams," as 
concluding that the power. to refer. could not 
be delegated. The Court held that "any stich 
delegation as the. convenin~ a.uthotity asserts 
in his letter he attempted would be patently il­
legal, and' result in the.conCIusion that these 
chargeS were never properly 'referred for 
triaL" . 

Although this conclusion would seem to re­
quire a finding that the court-martial lacked 
jurisdiction, the Court ordered a "rehearing" 
in the case. The result is complicated because 
this issue is reached in this case only by "pierc­
ing the command line" which the Court asserts 
it wHl not permit a "Government official" to do. 
The, Court llurports to "pass this question" to 
reach the issoe discussed above. The r~sult is 
further obscured by the fact that the Court 
first discussed the incorrect advice, examined 
the record for and found specific prejudice to 
this •. accused, and concluded that "reversal 
would be in order if this were the true factual 
situation." 

. Again in . United States v. Roberts,'"' the 
Court was 'confronted with the problem of an 
attempted delegation of power to refer cases 
to trial. Judge :Ferguson for a Unal)!mous court 
discussed the history of Article )34, again, cited 

e,See, Unlfed, States v. BUnting, BUpre· ,n;7, 
10 5 tTSMOA 208, 17 CMR 208 (1954.)', 
11 Supra, n. 7. 
U I) USCMA ;626. 18 OMR. 250 (UI5JL' 
'18 6 USeMA 5"69,' 20 CMR' 285 (19l.i1S). 
U See para, 58, :AU'-. 810i...10 '(20' S6P. 10'61). 
u 8upr,a.',n.7. 
16 Supra n.S. 
1'17 USOMA 322, 22,'CM·R, 112 (1966), 
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the Bunting and Williaw,s Ja.ses~ and coric1ude(j: 
"It'is clear that the power tq Pefer charg-es for 
trial cannot be delegated." . 

1n testing the effect of this error, J udgeFer~ 
guson quoted from an article by Judge Lati­
merlS comparing this persGl1al pre-trial action 
of the convening 8.utli6r>lty it the graftd jury 
indictment. He notedthilt 'I, [W] ithout a~ IndiCt'­
ment a trial on a criminal charg-e is a nullity. 
He concluded that the tlrstreference to trialin 
this case was "void." The second and third ref~ 
erences were. l~kewise void because the general 
who purportedly made them, in a sW9rn affi­
davit, conceded he had not personally ~cte(jbut 
had deleg-ated authority to his staff Ndg-e ad~ 
vocate. The Court earlier referred to thi.s ci~~ 
cumstance as raising "a question inVOlving- jur­
isdicti'ln." Yet the Court returned the recQrdto 
The Judge Advocate General "fQl' a reheanl1g." 

It shQuld be n'lted that, the CQul'thalJ been: 
talking m'lre in terms of the convenhtg' autll.Ol'li 
ity persQnallydeciding-.tQ .refer ~ .speciffgf·ea,~e·· 
tQ trial by a cerjlain C/{1}88' of'e~u~la1\ thli.n' 
in terms 'If re:l!erencetQBi ~icullar, c~~rl;.;pia!r. 
tial. ,The Greenwalt decision' is n0t 'mehtioned' 
in Robert8. It isals.Q interesting' to Qbsewl!tl;le 
unheralded demise 'If Judg-e Latimer's reserva­
tiQn in Greenwalt to the effect that ina caSe 
where nQ reasQnable possibility 'If prejudice is 
shown by the recQrd (because the casewQul<f 
be referred to trial by general CQurt-martial by 
any reasQnable pers'ln) ratiticatiQn!n thefQrm' 
of'subsequent apprQvalof 'the prQceedings by 
the convening authQrity may pllrjretheerror:" 
In Roberts, the accused was dhargedwith a 
wartime desertion lasting elevenyearsand'the 
CQurt dQes nQt suggest that there are any miti­
gating'll' extenuating circumstances 'which 
might have induced a cQnvening IluthQrlty tQ 
make anydifferen~disPQsitionQf the case. Yet, 
the case is reversed. The I\nswer s!lems tOile 
that 'In re:.examinatiQn, after Judge FergusQn 
replaced the late Judge BrQsman, the Courtdis~ 
cQvered that the . , 

drafters 'If the CQde saw tit tQ uneqJivo­
cally require that perSQns in. the armed 
fQrces be tri~d Qrily 'In charges referred~Yi 
thecQnvening authority.'o 

ThUs, apparently, althQugh this reas'lning is 

AClQ"tH96A 
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not ~p~lle(l Qut.in Roberts, this ~m;)r falls with. 
in those' failures to comply with the CQngres­
sional"mandate,whlch deprive an accused 'If 
mHttarydU:~"'proceS$ and hence cQnstitute an 
eXceptidh,t'6,i'the' Art'fcle59a requirement for 
demQnstrable 6i!t~jildtce.21: ,,' . 

" ,0';:" .,'I,,~' , 'i;·, ·".u.\ 

2..STATUTORY A\lITMORITY 
a. Officers Ha;i~;' A¥tlw.n,tY· to Convene 

General .Court8,111 wrtial.XheCod~.' empQwers 
the fQllQwing tQ CQnvene lI'llneral cQurts-mar­
tial:'· , 

(l). The President: 

(2) The Secretary of the ArI!lr; , 

(3), TheCQmmanding Oftlcer'Qf-
(M A Territorial Department;. 
(15)' An Army Group, 

.. {C). ,An Army, 
',(d)' AnArmyCQrps, 

. i(e):ADivisiQn; 'II' 
(f)A'Separate Brigade; 

and 

(4) Such Qther, commanding Qfficers as 
may be, d~si2'llate(l ay the Secretary 'If the 
Army or'empc)Were/l ,by the President .. 

It is under this latter prQvisio~ tliat the CQm­
manding Qfficers 'If certajri posts, . camps, and 
Qther . installll-tiQns areauthQrized to' apPQint 
gen~ralcQurts:martlal: . 

(a) Announcement of 'authority. Wllen 
a commanding officer isempQwered tQcQnvene 
general .cQurts-martialby authol'ity granted 
him by the President'll' by the Secretary althe 
Army, such authority is customarily announced 
in Depl:!l';tment of the Army Ge.1).eral Orders., 

(b) 'Citing appointing. order. When a 
cQmmandingofficer is designated by the Secre­
tary 'If the"Al'my or empQWered by the Presi­
dent toc'lnvene· general cQurts-martial, the 

, , ' . 
18.Ll!-tjmer"., A', Q~PCU'At.l1l6 "Alla.ly.ts 0/ FeMroJ and Military 

Crlminat Pr(1Cedll!1'8. "29 TEMP. L.Q. 1 (191S1S). 
19 See 'United··' states 'Vi,. Emerson, l"USCMA 48, 1 CMR 43-

(1961) • 
ao-n OMIt' 822, 8~7. 
1l1.S~ 'Vnl~- ,Sw.~.v. Clay. L'U8CMA,,74. ,1' CMR 74 ,(1961). 
lit ArtJcle 2,2. t1CMJ. " , '_ " . 
118 Certain Navy and Air Force," dOi'lVening authbl'ttiee' are' 

omitted. 
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court-martial appointing order wHi cite such 
authbrization." " ' 

Note, however, jurisdiction isa matter of 
fact and not 'of pleading. The Government ma¥ 
augment, 'the recOrd, whenever jurisdiction is 
atta~ked. In Givens v. Zerbst,," a'camp,cetn­
mander, empowered by the President to con­
vene general courts"martial; did .nut: !lite,. such 
authority in the appointing order norwas,ltre: 
fle~ted elseWhe,re,, in the reco, rd., on, P,' iltf#b" ~',~~~ wrIt, of habeas corpus; the Governm~Jt~ '~~1Ial­
lowed to show such authority iLnd''tI1~'lJe#tr6h 
was dimissed.2' " ' ,',' 

b. Officers Having AuthoA'ty¥b\"t6~V'ene 
Special Courts-M afltial. Th!hCeaeM{"l!!it:~:owers 
the following to conve!l~, ~~y~~li;:ft4~J:,t~~miir-tial'.28 " ,,' : '·"t' -,> " ,t,F:! "',1.'1,' ". ,',\-.' j 

• . ",' ,- ,r." ,',,\\;":it!"J',jld\,.';';J;'l ' 
(1) Anyp~rso/l, ~~om~rJ~<l~,'J>.ye~~, a gen-

eral court-martial; C':,ffl';'iM"MA , ' 
(2) The cemh\an~:gy9~~rnQt.~ 

(a) District, "i);)J!\'iit~!!P:N I" ' 
(b) GarrisQ/).)Ii{'·:\tldrl\b~i ,,'" 
(c) Fort, n' 

~t? ~:~~Hn'Hf'':''')'';;lfi'II' ,', ' 
"," <iO,' cui, V!?J~q'(~',>~~",· " 

(3) ThecQmma.))\A;;p.~''\(j)iq~r'C!lIf i a--
, .'C,,' '" 

(a) Brll!'ade, , " 
(b)Re Ment;~'" ,.>" 
(cj DefaCh¢dbatt!i,~iol\) <if'i)6£tesponding 

unl t'b~' the' 'At';;", ,;:il t', " , 
·:T!?JJf,j)~tCl·T'; I,:: ", 

(4) The commanding officer of any sep­
arate or'detach'ed cOU1'iriand,r'0'r")tl'otrrl'iof de­
tached/units of ilny'dfthea'rn't~lifo~8'es'placed 
under a sin/i'l'ecommander 16'1' Jtli'ltt 'pu:rp6se~ and ":'-.,-_,11(' ,,;}i; l ' 

(1$)' Anyoth~r comma~dl!ll!' •• ?.ffi~~~;,~hp'i1 
empowered by the Secretary of the Army. As 
in the 'case of general courts-martial, 'such au­
thori,zation I)y' the,secretary of·rthe,AiilinY1wm 
be'showur .In the order appointing th'e' ,court. ' 

c. (Jffi~ers'Ha~;ngAuthority to Conve.ne 
Summ'a'l"y' CQurts-M artiat. 'l'heGode29" empow­
ers lil:l~.~()Uowi!lg',to.'co!lvene sullu!l.ary courts-
martial:30 ' 

JJ(!l.)' Ai\1&persllit 'whotnay ~tjp'yene ~ gen-
eval Qr,'-,(sH),QdiaJLn()quJat-una-ptial-r i,,·,' .J)," 

, , " (~) ~{l!l;co,mll,1!tn~in,~,?Wcel,' of a detached , cO!llpany,. or 'other detac);J.!llent of the Army; :,(1 'J.- <j;>,;~" i ! < .,1,' • t 

(3')' ln the Navy and: ,Qoast Guard, an of-
, ficeYin' charge' anq . .It. ,; ','_}"',!1,', . , '. " ,! 1 

r ; ,; J i 4),: 'line commanding !\fficer of an:\" other 
c(>!ll!llandilWhen empowered;by the Secretary 

, o~ ,the\Avmy. Once again, :if. the ,eommander is 
eAlilll~wered by the Secret!try. i ,of the Arm:\" to 
cOI)~!'ne ,summary courts"martial,such, authori­
?i~tiQn will be shown in the order appointing 
the: court. 

d~ Meaning of "Detached" or "Separate." 
Note that, in connection with the convening 
of special and summary courts-martial, among 
the convening authorities were included the 
commandirig officers of certain "separate" and 
"detached" units. These words are used in the 
Code in a' disciplinary rather than a physical 
or tactical sense. 'rhUS, a battalion', compariy, or 
other unit ds "separate" or "detached" when: it 
is, isolated or removed! from the immediate dis­
ciplinary control of·a superior 'in such a man­
nen,.: and under such circumstances, that the 
unit's commander is the one looked to by su­
perior ,auuh@rity as· the officer responsible for 
the, administrati@n of discipHiIle in the unit. 

e. Actioi to qeTdlCei WMrtOfjiceris Not 
Authdrizea to Cdnvef/,ea dOlfri. ' ' .. . 

(1) Man1,1al provision. '.Chl! :!i,lanual81 pro­
vides ,that, when, trial by a sp~cial or general 
cQurt.mar.tial· is det<;lrmined, appropriate and 
thes~p1ary court-martial authority is not 
em,powered to appoint such a, court, he will for' 
ward the charges and nece§sary allied papers, 
ordinarily through the chain of command; ,to 
the .j>,fficllr exercising the appropriate type, of 
c()]gt-martial,. jurisdjc.tiol,l. 
" ,(2) ll!Justrative cases." 

(a) In United S'tdtil8' v" Pease;" the 
cofutniul'liing officer of'th~ accused was without 
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authority to convene special courts-martial. 
Consequently,. the accused w.as transferred to 
a neighboring jurisdiction whose commanding 
officer, although inferior in rank to theac­
cused's odginal commanding officer, had' pow­
er to convene stich courts. The accused con­
tended that the court lacked jurisdiction as the 
convening authority was inferior in rank to, 
and not in the chain of command of, the ac­
cused's original commanding officer. 

Held: Paragraph 33i of the Manual is 
merely permissive and not mandatory. Thus, 
in a case such as the present, where the com­
manding officer of the accused is not an accus­
er, there is no requirement that charges be 
fOrWarded through the chain of command to 
a superior officer. In such case, arrangements 
for the trial of the accused may be made in li.ny 
appropriate manner, such as transferring him 
to the command of an officer authorized to ·con­
vene an appropriate court.mattia\; 

(b) In Day v. Wilso~'" ihe MC):l~e<lcon. 
tested the jurisdiction of th~court-martiai be. 
cause thecaae was tranferre(lfrom Eighth 
Army to I Corps for trial. He also objected 
because this was accomplished without the per­
son.al action of the Eighth Army commander. 
The District Court found this to be '~routine 
administrative" disposition and reasonable 
under the geographical circumstances. 

3. LIMITATIONS ON THE POWER OF 
T.HE CONVENING AUTHORITY 

a. Reservation of Power by Superior Au­
thority. 

(1) Background. Historically, the British 
Articles did not authorize a superior command­
er to prohibit the exercise by a subordinate 
commander of the power to appoint courts­
martial." The first American Articles of War 
of 1775 did not expressly authorize the appoint­
ment of general courts-martial, but did author­
ize the "commissioned officers of every regi­
ment ... by the appointment of their colonel 
or commal).ding officer" to hold" regimental 
courts-martiaJ.85 By Article 2 of the American 
Articles of 1786, authority was expressly given 
to "the general or officer· commanding the 
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troops" t«!lPpoint general courts-martial.'· By 
Article 3, "[ e] very officer commanding a regi­
ment or cOrps" was given authority to appoint 
regimental or corps court-martial."' These pro­
visions were retained in the Articles of War 
of 1806." ArW.le of War 86 directed the com­
manding .officer of anY' post or detachment at 
which therll were not s\lffici!lnt officers to form 
a general court..martial to,fprw.ard the Case to 
the comman<ling offic~I1Q~, the <lepartment (an 
area comman<l) who wa~· to@rder a court to 
be assembled at the nea'rest co!Wenient place 
and the accused and witnesses were to be trans­
potted thereto ... 

(2) First statutory provision. .The Ar­
ticles of War of 187440 authorized "[a]ny gen­
eral officer commanding an army, a Territorial 
DiVisiun or a Department, or colonel com­
man1i'ing a separate Department [to] appoint 
genera:l;courts-martial whenever necessary. But 
when any such commander is t4e accuser or 
prosecutor. of any officer under his command 
the court shall be appointed by the President; 
.. ,', Article of War 73 authorized division and 
separate brigade commanders to appoint gen­
eral courts-martial in time of war; but provid­
.ed further that "when such commander is the 
accuser or prosecutor of any person under his 
command, the court shall be appointed by the 
next higher' commander," 

The portion of the Digest @f Opinions of The 
Judge Advocate General, 1868,41 annotating the 
concept "Accuser or Prosecutor," indicates that 
an objection to trail on this ground "calls in 
question not merely the jurisdiction of the 
court, but its exietence as a legally organized 
tribunal.. . ." 

Winthrop observed that "the constituting of 
a courtcmartial in contrav~tion of the pro­
hibition' ot the Article [A W 72J necessarily 
nullipes its proceeding ab initio . .. ,"42 

88155 F. SupP. 469 (D.C. D.C. 19M). 
"WINtHROP at 903 .... 952. 
all See-' WJ~T"ROP a.t 91)6, 
86 WINTHROP at 972. 
87 Ibid. 
88 Article ,of War 65 and 66, in W'lNTHROP at 982. 
3D Ibid. 
.0 Artio16 of War 72:" 
U Die. Ope., JAG~ .,1,8118, at ~O-I$1. 
ill WINTHROP at 68. 
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(3) Limitation on power to aPPQi;nt inf~r­
ior ~ourtB:mar,tiai. By an Act .of 2 March 1913, 
Congress amended Article of War 8t, .ela,tipg 
to. special co.urts-ma,rtl\1l, to.. ,read in pertlPent part: .. 

but When any such commander is the . .ac­
cusel' .or thepro.secutor .of thejJersoli"6r 
perso.ns to. be tried, the court sha.lH)e:ap. 
painted bysuperlo.r autho.rity;'and rtiayl!n 
any case be'appointed by :super!ol'autl\'6r~j 
ity when by the latter del!ntdlll'«~~ll'able; 
•..• 48 (37 Stat723)." lj, ,', 

Y.,', L,; 
No. similar amendment was made,tQ. Article ,of 
War 72 relating to. general co.urts.martial, and 
the Manual fo.r Co.urtsc1l'I1Iit1;iru,'U. S. Army, 
1917,44 said o.nly: " '", 

. \ ,'\ _. 

When any superiGr,lIut/lQrity deems .it de-. 
sirable, he may, 'l/.pl)Gint ,a special co.urt­
martial f.or ,alwpart ,o.f ,i)is c.ommand." 

(a) In discussl'tig a similar pr.ovisio.n in 
Article o.f Wa~ ':rOl~i'eli\:ting to summary courts­
martial, the 1917' Manual pro.vided: 

A summary' co.urt-martial may i;n anYCU8e, 
be app.ointed .by superio.rauth.ority when 
by the latter ,deemed desirable." 

In the same. sectl.on .on. summary c.ollrts-ll1!Irtia\, 
the f.oll.owing paragraph appeared: 

P.ower .of",brigade c.omm.anders . .,....,A, brio 
gade c.ommander .is resp.onsiblef.or thelIl­
structl.on, tacti.caJ e/liciency, and prepared­
nes,s fGr wa,r s,ervice .of !:lis brig8.de., (A,.;R. 
19~) If the ,bl'igllde,is serving at Gne,gar­

, ris.on o.r po&t he has,. by virtue o.tltis ,p.ower 
as such garriso.n .or Po.st c.ommander, au­
tho.rity to. retain within himself the ap­
pointing Po.wer' o.f all summary courts 

'Witllih his, 'c.ommalld; but jfhe doos not 
'exerclsethEi auth6rit;1'whi(jhis vested in 
him by stat.ute: 'h'eiBimWsthe'aippainting" 
p.ower, including the p.ower .of review, to.. 
pass to. regimental (ahtId~tA'Jliroent). com­
manders. (Digest, p. 580, lK!~~,'E;:7~)~~ 
the brigade is acting as a taCtical unit.in ' 
the field; he maw liS superlllr liuthGrlty, ap,'. 
Po.int summary c.ourts.mar;tial,t.o,l1,,hi.4\ coRio ::, 
IIUInd whenever he deents"it"il:esil'l!ble;' but" 

·':tl ,I.i~ 'co" .-" " ,-

such .authQrity will o.rdinarily be eXllrcised 
by th'tI r~ijmental commanders.'7 ' 

. (b~ The Digest .of Opinions .of The 
Judge Advocate General o.f the Army,. 1912-
1940, repo.rts'no. o.pinio.ns expressed>i0n the con­
stvucti.on or' the pertinent porti.on!; o:fflArticles 
of War '9 and 10. ' 

(c) The Manual fo.r CourtS:MartIal, 
U.S. Army, 19~8, in discussing ,Arti~le9;,sai~: 

The sub.ordinate c.ommander may exercise 
the Po.werto. appoint special co.urtli"martial 
f.or his command unless aMlnpeMhFsu­
perior deems it "desirable" 'tot'esljrve'that 
p.oWer to. himself and so n.otifles!\,tM'sub-
.ordinate.4s d" 

(4) Limita,tion on pOWIl'r' t(),dpp,o~ gen--
eralcourts-nuvrtial. " : ' , ' ' .. 

(a) The E18ton Act. " AroQng,the amend­
ments to. the.Articles Ci>if War made ,by the .Els" 
to.n Act in 1949, was included, !Ill amendment 
to Article 8, re'~ting to ~enera.l c.ourts-martlal, 
which' ad'ded the pl\.rase:' " 

, ,< 'i"" '" :.', , an(inlflY .~ll a/lYllasebe app.ointed by su­
, ' p,e.r!PJ; alit\i.orl,ty when by the latter deemed, 
.qeslrable• 

ThenMllnual, fo.r C.ourts-Martla.l, U.S. Army, 
1949; in discussing this Article said: 

When any commander autho.rized t.oa~ 
Po.int general' courts-martial is the accuser 
.or the pr.osecutor ina case the Co.urt shall 
be app.oihted' by competent superi.or au­
tho.rity. He may appoint the Co.urt to try 
any case in a sub.ordinate c.o!fimand if he 
so. desires. Thus if the exigencies .of the 
service interfere with the pro.mpt disp.osi­

, tio.n 'o.fcas$s', a superi.or competent toap-
p0int general courts-martial prope~ly'nlay 
appOintc.ourts f.or the trial .of cases'arising 
in a 'subOrdinate command.4s ' 

~_887 Sta~. 7,23, (1918).:, " ,,' ,'. " . '" MeM.' n,s. "Army, t917. Wu. baaed on 'the ArlieI. of War of 1916 'wblQll' re-enil4ted old: A11llSJe, 172_ 'alii', :Al'tlole' 'S-.,!an<i\ cdd ArtiCle 
81_,aa.,new Article 9. , , , , _. ' 

''''''Para., 21".' V'CM. 'U.S, 'Army. 1Wr at 12. 
,.p"Pa~{)2al fMOl(. )JiS.' Army., 1911· .. t; 18 '(en1ph~t8 ,In on.lna:l). 
,'1 'Para.: ,~~!,\14C14.,.V.S. A:,:~my, 19,11 ,~t 14.::" ,.' ,: ',' ,_ ' ,u'Para',\ilili. MOM,"tT.S. Army, 1928' at Ih"In 8peaklnll' ot the 

apJ>,~tJl;tJlPtn,t: ,01. 't¢lp181ty oourtit-ma-rtJiIl, ,the M8-~u'ft.J., eatd; the pll1n~ 
'I.p,l.~ .,'itt~ ~n p.~ .. ft; ,n ,W ... '8-PPUo,a.b~e., ~fl.ra. 60, MC~. V.,S. Army; '",28; .' .. ,,,' .' ' ".',,' " 

'''{fare..: 1611, ,:NOM, V,SI' Arnl¥. 1949. ' 
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However, in discussing the ideptical J).t:9I{isiQn 
in Article O'f War 9, relating. to' sP!lCi~I,CQurts­
martial,the 1949 Manual said: 

. ThepQwer of·the battaliQn command'ertb 
appoint such CQurts is subject to tll.e!})<;>t~r 
Qf the divisiQn cQmmander to' resei'Wtb 
himself the right to' apPO'int special ~Q!lrt~­
martial fO'r any O'r all subQrdinate, Ilj!-it.s 
and' detaclunents in his cO'mlllan~. HQWe . 
ever, a subO'rdinate cO'mmander'inay·e~~.r" 
dse his PQwer toaPPQint special ,~mi~~; 
martial unless a cQmpetent sUj)~rw~. 
cO'mmander reserves that PO'wer to' hh'nc 

self and sO' nO'tifies the subO'rdinate.50 ';' 

tiee. 
(b) The Uniform Code of ltfiUt"(rYli!'~-

(1) The Code substantially re..ep"a~~ed 
the Elston Act prO'visiQn, as fO'llQws: " n 

If any such cO'mmanding officer is 'aA M-.·, 
cuser, the CQurt shall .be convened by ·su­
periO'r cO'mpetent authO'rity, and. lllay4JI,Q 
any case be cO'nvened by such authO'.r'~Y"" 
if cO'nsidered desirable by him." 

(2) .The Manual, in discussing' ··this 
prO'visiO'n, says: ." ' 

A superiO'r competent authO'rity may con.' : 
vene the CO'urt to try any O'thercase':th'." 
a subO'rdinate command if he so desi:!'~s' 
(Art. 22li).Thus, if the exigencies' Of the" 
service interfere with the prO'mptdisposi~', 

\ " ," ;",,r 
tiO'n O'fcases, a superiO'r cO'mpetent to'cOfiJI' 
vene general cO'urts-martial prO'perl:\'1:hIW 
cO'nvene courts-martial fO'r the tria! 'ol" 
cases arising in a subordinate command." 

(3) II) discussingt~e identicaiIlro­
visiO'I) in ArtiCle 23(b) relating to' special 
cO'urts-martial, the 1951 Manual says;' , 

(2) The principles stated in 5a(2) to 5a 
(6), inclusive, 'apply to' special courts.­
martial. 8ee Article23lJ as to accusers. 
. .'. . 
(.4) A subordinate cQmmande~ may exer­
cise his PO'wer to apPO'int special CO'urts­
martial unless a cO'mpetent .superiO'r re­
serves that PO'wertO' himself and So 
nO'tifies the subordinate.68 . 
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(,~) In cO'nstruing this prO'visiO'n, (in 
cO'njunctiO'n with a Sec Nav PO'licy against ex­
ercise O'f disciplinary PO'wers by "guest" cO'm­
mandel'S) as applied to' the situatiO'n Qf a sepa­
rate Marine O'rganizatiO'n aboard a Naval 
vessel, The Judge Advocate General .O'f the 
Navy cO'ncluded that the cO'mmanding O'fficer O'f 
the Naval vessel had PO'wer to' try a case 
arising in the Marhie O'rganizatiO'n. He alsO' 
O'bserved that the Marine commander was 
"authQrized by law to' exercise disciplinary 
authO'rity," and that the Sec Nav directive 
"dO'es nO't, hO'wever, mO'dify O'r suspend auth­
O'rity cO'nferred UPO'n Qfficers to' cO'nvene cO'urts­
martial." 64 

(5) In an O'piniO'n defining the dis­
ciplinary PO'wers O'f the cQmmander O'f an isO'­
lated detachment in Turkey, The Judge Ad­
vocate General O'f the Air FO'rce cO'ncluded that 
the cO'mmander was: 

empO'wered to' .CQnvene special and sum­
mary cO'urts-martial and may dO' ~Q unless 

'" .superiQr cO'mpetel)t authQrity, reserve~ to' 
, himself the right to' appoint such CQurts­
martial." 

(5) Effect 01 trial forbidden by orders. 
Understandably the questiQn Qf the legal: effect 
'0:£ a., trial by a cQurt-martial which superiQr 
.authority has Qrdered not cQnvened, iSI nQt of­
ten litigated. In Tallent," the accused had been 
convicted by summary cQurt-martial of statu­
wrYi rape and sentenced to restrictiQn to' camp 
]erthirty days. The sentence wasapprQved and 
suspended Qn 24 February 1944. On 10 March 
L9411· the cQnvening authQrity was informed 
by the area cQmmander (subsequently the CQn­
vening authority O'f the general cQurt-martial 
which tried accused) . that the specificatiO'n 
~ailed to state an offense and that the prQceed­
il\gs were null and VO'id. He was instructed to' 
issue a special Qrder annQuncing this cQnc)us­
iQn, which he did. At the general c(mrt-martial 

59 Para. 5b. MOM, U.S. Army, 1949 at 6. < 

111 UCMJ. Art. 22(b). 
/Ili,Para. lI'a(8). MOM. 196!. 
113 Para., ISb, 1'401\1, 19&1;. 
u Op. J4G 1968/1G8, 12 Aug. 1953, in 8 Dig. Ops., "Courts. 

Ma.rtIal" § 4.1 (1968-'64)'. , r 

1111 OP. JAGAF 1915,4/17, ·~7 Oct. 1964, in " Dig. OP,It., "Courts. 
Martial" § 4',1 (1964-56). ' 

11$ OM E',llQ 2560, TaUe1)t. 7 BR (ETO) 141 (1944), " Bull. 
JAG 4~ (1946). 
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the accused unsuccessfulIy pleaded double 
jeopardy. 

The Board of Review reversed ',the cQnvic­
tion on the ground that the I!ummll<ry~ourt­
martial proceedings were complete on 24 F,eb­
ruary 1\)44, the specification II<llell'ed an offense, 
and the accused, over his, obJectio\l,and con­
trary to Article of War 40 WIIS tried, twice for 
the same offense. There,is no ,,~ulI'gestion in the 
opinion that t,he Government argued that the 
first trial was a nullity b~Cl\use the convening 
authority had been ordered not to convene the 
court. However, in the last sentence of its 
decision, the board observed that: 

[a]lthough the commanding officer was di­
rected not to try cases of statutory rape by 
inferior court-martial, such direction could 
not deprive the summary court-martial of 
the jurisdiction conferred, by statute. 

Although the Court of Military Appeals has 
not passed directly on the point, the decisions 
in United States v. Gray," and United; States 
v. Hang8leben,"s involving the legal efliect, of 
confinement imposed contrary to orders, or in 
a place not authorized, indicate the answer may 
not be as simple as the unsupported assertion 
in Tallent suggests. " 

The argument has been made that liJl accused 
could not avail himself of an order issued not 
for his benefit but in the interest of supervis­
ing military justice within the command. In 
Goins,.· the accused was convicted upon his 
plea of two offenses of sodomy with other en­
llsted' men. The Board of Review interpreted 
the 'pertinent Army regulations to require that 
the (!onvening authority give individual con­
sideration iii each case to the possibility of ad­
triinlsttatl.vely discharging the accused, It 
found ,nO llueh' "consideration had been given 
heve' imdordered~ a iJ!ehelll'ing; It held:·· 

"'. :! :\:j,T.~i,,(·;i)'fi'r;," " 

Wp.~t"et;,,~M;; r~~ill-:W?n,was, . intended to 
confer ~$~n~ti~lli~n' tlils accused (QI7 others 
similarly jli~ullitl¥l')\sj, we, th}n/1:",J!jeslde the 
110in1;;, the, I~II,UII is, wbeth~~'.:l4i~,;pase''Was 
c~refyIJjY'~,!;J.l?t~~If. !jo~st~~t~~'2'm:~l\~ i!1c 

dIWdulJ.\15lM!lg, I\!lIlf"J;n,tbeli.iAit,pf ,IiI!. rea" 
'$ellabl;V' 1'.'\l.H8J\i)JePdri~t~MI·l>n .. " " 

',-.\,( )'dt' ! 

•. '.-'. ' .•. ' .:", , .'.'. ,~I"n'd: '~,\;i!' l( 'i' .. ,\~~ 

As noted ab.ove, the record here indicates 
that this 'was not dOJ;le;Ey~ though the 
accused here has no lell'l\l"rlglit" not to 
be tried for acts in vi61'a'ti6rt' Of the Code, 
he was, we think ientitl~d ,to.Jhe same 
c<!nsideva~ion .on the merits,\\i!tj,ch i~given' 
others similarly situated. 

b. Accuser DisquaUjied.· 
, (1) General. When the" conv\lni)l{ ~uthor­

ity .of a, general or specialcon~e-mi\:rtll\l' is the 
accuser, he cannot appoint th'eH6U'ttto try the 
particular case; but Illust i'efe'l/'tJ{~ ~liargesto 
sup~rior conlJ)etentauthotity.61 . . 

(2) Who, is,an accuser?Jh~, g.'I10.Y"HJ, rules. 
, ,(/It Code provision. TheC~~e 62 provides 
that an accuser is: ,,', 

(1) One who signs and SWllarS t.o the 

117 6 ,tiSCMA ,615,' 2h! CM,R. 881 (1956). 
BI,B UstlMA 820;' 2~( CMlt 130 '(1(157). 'i' 
Gil CM.,~~~~,38" G,oin,. :28 ,OM1\' ~42 ,H9G~))~ ';" ,',-; 
60 Cltlne only United States v. wi": 6 USeMA 472, 20 OMR 

188 (1955>' and, United States v. Laqrl-e, 6 USeMA 478'. 20 eMil: 
194 (1955), eo~panl0l!- c88fi."lnvolvln~ at'L~\lUen refqaal to con_ 
sider sUIJJ)'endinr-- or' 'Ntinlitihr .'!';':'pulittN'. :tU~dil:D.l'iie' on pofstltrlal 
revl,8W,;) -':' ;"",,1",,1.; ':, ' 

,00UCl.lJ.,An., 22(b) •• 8(b). 
" GI'0'd~p.J.XJtl.,!\1'hlrJr::'\':'!~ "'. 'j .,,';, 

",,1;, ntt44I'!!I"" ,''"'I, ',' 'Y, '~I"l'''n. ,n,Us9, ¥.ff, ,i~'. ',;CloOR 80 C ..... ). 
,0. Uniuid ,~ta-tea: v. GOl'!lop, 1 VSeMA' 2~15. !!i OMR 161 (1951). 

, < ". " "\ i ' ' ",~, ',! I,).' , ' ,: ,': "\ ~ " 

.44 AGO .... A 
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, (3) Convening authority M accuser be-
cause victim of offense. -

(a) In UnitedStatesv. Gordon," the ac­
cused was .originally charged ·Withburglary.of 
.one general .officer's h.ouse 8illd the attempted 
burglary.of a h.ouse .occupied·by the 'convening 
auth.ority; Subsequentt.o the 'app.ointment .of the 
general c.ourt-martiaH"hfeh, tried the accused . . , 
the charge .of attempted bUllglaryof the h.ouse 
.occupied by thec.onveningatith.ority was dis· 
missed. 

Held: The c.onvening auth~t.it:9"!was an 
"accuser." and therefore diSquaJi.J\edt@,·appoint 
the. c.ourt-martia~i" even though the ,oharge in­
v.olving his, h.ome, was Bubsequently :dismissed.! . 
The Court stated thaUh.e test ,tQbe!lI'llPlied·was 
whether a! reasonablepers.on w.ould, imp.uta.to. 
the c.onvening auth.ority a pers.onal feeling .or 
interest in the .outc.omIJ . .of the litigati.on .. Be­
causl;! .of the .original charge .of attempted bur-. 
glary .of his h.ouse, and the cl.ose c.onnecti.on 'be­
tween the tw.o offenses, the c.onvening auth.ority 
was deemed t.o have m.ore than an .official inter­
est in the trial. 

(b)Vnited$tate8 v. M08eley." The ac­
cused was charged with)al'.ceny, h.ousebreaking, 
and absence withQut leave. The h.ouse br.oken 
int.o was .occupied by the c.onvening auth.oritY 
and the pr.operty st.olen was taken from that 
h.ouse and belonged t.o the son.of the convening 
authority. This absence without leave c.om­
menced sim)lltane.ously with the .c.ommissi.on .of 
the .othertw.o.offenses and was financed by pr.o-
ceeds .of the la,rceny. . 

Held: The cQnvening auth.ority was an 
accuser' and theref.oredisquallfted toapp.oint 
the c.ourtcmartial t.o try the accused. BMause 
he or his falriily was the victim .of the .offenses 
.of h.ousebreakingand! larceny, the convening 
auth.orlt:rhadm.ore than an official' interest 11'1 . 
the' pr.osecution and he was' in fact'thellccusei': ' 
The b.oard·· did not rea,chthe questionbf" 
whether thecourt-maitial'!' would have! h1id 
jurisdiction over an entirely unrelated offense· 
as it found the AWOL to have been ihextr~cabl; 
b.ound.t.othe .other .offenses.., . '.' 

(c)' United State8. v. Bergin.~7 The ac-' 
cused was dial-ged with' larceiiYfr.om ac.on-
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s.olidated n.on-a~pr.opriated welfare fund, .of 
which he was the custodian. The c.onvening 
authQrity, as CQmmanding General .of the p.ost, 
was the officer ultimately resPQnsible f.or the 
pr.oper . administratiQn .of all n.on-apprQpriated 
welfare funds andhewasresp.onsible f.or in­
suring the protecti.on.of such non-appropriated 
funds. Further,he was pr.otected frQm such 
responsibility by an indemnity b.ond securing 
him against l.oss .of such funds thr.ough larceny 
.or .other dishonesty by the custodian. In claim­
ing f.or the l.oss against such b.ond, the' c.on­
vening auth.ority had t.o c.onclude that the funds 
had been st.olen by the accused. 

Held:. The c.onvening. auth.ority .was 
the accuser, and, as such, was ineligible t.o 
aPPQint' the c.ourt-martial to try the accused. 
Although he did n.ot sign the charges he had 
a personal. interest· in the pr.osecuti.on Of the 
case'lI'nd' had already c.oncluded, in the claim 
against the indemnity b.ond, that the accused 
had c.o~mittedthe '1ffense with which he was 
charged. In·, tJtiscl!se the convening auth.ority: 
was the victi/n .of the accused's manipulati.ons 
and certainlli' .ha!! a pers.onal interest in the 
.outcome of the case. 

(4) Convening auth.ority as accu8erby 
virtue of violation of a direct order issued by 
hint. . 

(a) In United States v. Marsh,~8 the ac­
cused was tried for willful dis.obedience of an 
.order .of asuperi.or .officer in vi.olati.on .of Arti­
cle 90 and f.or' deserti.on in vi.olati.on of Article 
85 .of the Code. He was c.onvicted .of the willful 
dis.obedience 8illd . .of absence with.out leave. The 
evidence' indicated'uhat the accused surrendered 
tQ military authorities in Ge.orgia after 'having 
failed ta pr.oceed, to F.ort Lawt.on, Washington, 
for .overseas'shipment. In Georgia, he was given 
a spec!,,:l .order directing him to pr.oceed t.o F.ort 
Lawt.oll and was als.o given "a dir\lct . .order" 
whic!).. contained the further statement that 
failuf,e to, Qb~y W.ould subject the accused to 
tria!.i)y court,martial. B.oth .orders were issued 
"by ~.ommand· of" the c.onvening auth.ority. 

611 SU,}+(J, n.B4. 
66 OM.' '8412'1', MOe:eler~ 2 C:Mft. 268 (19M). 

6' AO:r.tj 4,374,. ,B&r&lnJ 'I' eMR 5,01 (1962)'. 
68 3 'USOMA 48, '11 OMR 48 (1968). 
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Held: .The convening authority was an 
accuser in this .case .. The Court stated: 

It. is clear ~rom the facts in this record 
that the, accu.sed violated a direct order. [~f 
the convening authority] and that the'lat­
tel' had a personal interest in seeing his' 
orders were obe;ved. Military discipline,alliJ; 
order is bas.ed upon obedience to sUperiors 
and every commander jealously, but.mg4t­
\y,reql!ire,s compli~nce and frowns on dis­
obedie.nce. For that and other. ri\asons we 

-"-' , ' ,-.",' .,. .' 

cannot say that a superior officer would be 
. entirely impartial in selecting a. court to 
try a given case where.ithe ac~used was 
charged with willful disobedience of the 
order."' 

The Court also,. rt1versed the findings of 
guilty of ItbsenCe,JIVithout. leave. Since this 
offense and the. ,willful. ,disobedience grew out 
of one transactio)).· the court-martial was dis­
@alified to try J;>oth of them. 

(b) Iii United State8 v. Keith," the ace 
cuse'd was cliilrged'withfailure to obey a law­
ful order in viobiti61i 'of Article 92 of the Code. 
Following an abs:ence without leave, the ac­
cused was apprehended and returned to mili­
tary control in .South Carolina. ae was given 
a writtlln order directing him to proceed til. 
California, which order was issued by the con. 
vening Ituthority. The order advised the ac­
cused' Of the. r6ute he must follow and also 
informed' him that" de.viation from a schedule 
constituted an offense whic4 was punishable as 
a dOuit~martial should direct: ..... . , " ' 

Held:.The convening authority, ,WaS 
not ali accuser in this case .and was ,.therefore 
competeht. ,to appoint the c.ourt-martialfor 
the trial of.tb:~ accused: The COllrt distinguished 
the. Ma'llshcMe:Qll'.the. following, basis:. 

Here, the a~C'~sed' rll 'charged with' failure 
to ob¢yan ord~rilfyl!51atioll o:f Article 92; 
th~re' is '.' rld'1lisu'e",1ll"WiY.iUI. 'disobedience 
and there is'no~vi~ijllc~ 'ehat the wi1lful 
l\auhting~fftl\.'(f' iatlthodt}:' Qf a superior 
officerwasc6IT&elvedJ1i\;S~litt o:h. plllnto 
aggravate the nature of the crime: the 
order involved wllslllttla,lll)oie,thal1.the, 
usual impersonal,travel ol!der directing, the 

accused to proceed to a certain station; 
conceding the order contiHnedana:dditiblial 
threat of prosecution, It waS' r~4uired for 
administrative purposes;' any inter.est in 
us1ng his offiilialposition as aleverag'e to 
increase the punishment and,therelilY'com­

. pel compliance .with his order by the ,sub­
(lrdinatecannot be charged. agailist this 
superior officer: and, the overall plan did 
not place the commanding general in a 
situation where his own personal and'direct 
order to a subordinate could be willfully 
challenged.71 

Based on these facts, the Couril' ·'concluded 
that the convening authority had/only' an olii­
cialinterest in the prt')s~cutionofo'the'liccused. 
The orders violated were m'el'eIY'l'olftine'travel' 
orders and not "dire()tordllrS'/"ofthe' conven-
ing authority."" ' 

(5) Conve.'ning autkJ'iit~(1$ accuser by 
virtue of being 'a' witlh~88for ihe pf6secuUon 

."" ,,'" i "'," , , ," • 

(II) Jl)vlln' ,thIlUg'lJ, thll>word ~'accu$er" 
in this contelCt.. is . a ,term of art which, has 
acquired a broader meaning than general usage 
would give it, it is not so broad as to include 
every 'officer' who t~stifies for the prosecution. 
The 'question actually raised might better be 
stated as 

" 

Is every witness for the prosecution pre­
cluded from t;eviewing and taking action 
on the record Of trial? 

(b) An extreme example of defense con­
tentions in this area occurred . in. United States 
v. Gunterman." There the accused was con­
victed of absence witho,utJeave in a.,trial by 
special cpurt-martiaJ. 4 ,morning rept:>lit extract 
showing the incepti@n . of .the unauthllrized 
absence' was' authenticat.ed by' the I for)ner com­
manding'·9fficer of the aCCllsed., X-l1e, "special 
court. which triedihe acclisedwlll! cq!).iV~ned,by 
the ,auth,enticat0l:"s successor in cWnrnand. The 
Board of. Revie:w,heldJhatthepoJilven~ng au. 
thprity wa~ not,disqul\!iijed. tl):Gonv,enethe cOurt 

611' 8 ''NSbMA' 48, 5'2;"'1.1 C1rlR; 48, '3a. 
7~~8. USOMiA 579, ~18~:,QMR W5:' ,(~95a.)'.)',; . 
n 3 USCMA 5'79, 58i. '18 'Ordlt '1M; '187. 
'U Accord. United States v.' ··treel,' '4! ,'O'gCM~Y-"89J '1'5 dMRi ,89' ' 

(1954); United ,Statea v. Noonan, 4- USCMA 297. 16 CMR 297 
(1964-'). ' '.' \ ' , 

faA,CM S-744'0., Gunierm~n., 1'8 ,CM~ 668 0958). 
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by virtue of being an accuser. Although the 
fOl'nler commanding officer> may have been 
disqualified, by virtue of having' a 'personal 
in~erest in the proceedings, his disability did 
not devolve upon his successor in command. 
Accordingly, the convening of the court was 
proper. 

(c) In United States v. McClenny,7' the 
accused was tried for AWOL. Extracts from 
the accused's service record and from the Unit 
Diary of his organization were introduced in 
evidence to prove the unauthorized absence. The 
service record extracts were authenticated by 
a certain officer "by direction of" the convening 
authority. The Unit Diary entries were authen­
ticated by the convening authority himself. The 
substance of the entries in both places was the 
same. However, the defense presented evidence 
which questioned the accuracy of the entries 
in the service record and Unit Diary. It was 
contended that the convening authority was 
an accuser, because he was a' witness ·for the 
prosecution, 'and further was disqualified to act 
as reviewing authoritr. 

Held: The cOllvening au,tp,oritYi .was a 
witness for the prosecution Clellriy as. to ,tl).e 
Unit Diary extracts and assumedJ9 !,lela. wit­
ness as to·the service record extracts. now,~v,er, 
a convening authority does not retroactively 
become an accuser when he appears at, the trial 
as a witness against the accused. His status as 
an accuser must be determined as of the time 
he convenes the court. Consideration may be 
given to testimony which he gives at the trial to 
determine whether he had a personal interest 
in the outcome of the case at the time he 
convened the court. If his testimony does not 
show such interest, and there is no other evi­
dence from which to infer such interest, his 
authority to convene the court is unassailable. 
The Court concluded that the evidence showed 
that the convening authority had no such per­
sonal interest as to constitute him an accuser. 
However, the Court went on to hold that the 
convening authority could not, in this particu­
lar case, act as reviewing authority since he 
would have to review and evaluate the conllict­
ing evidence which would put him in a position 
of questioning his own official acts. 
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(d) In United States v. Taylor," certain 
entries in the accused's service record, which 
were admitted as evidence of his unauthorized 
absence, were signed by the officer who later 
acted as thecoiiliEililng authority. The accuracy 
of the records wlis" Un'questioned, and the ac­
cused admitted the ,absellce in his testimony. 

Held: Applyihg the reasoning of Mc­
Clenny, the Courfhelll th'at' the fact that the 
convening authority was'a witness against the 
accused did not constitllte him an accuser. Fur­
ther, in view of the ullquestiime'd"n.ature of the 
entries and the accused's 'admission, there is no 
basis for imputing a persollal inierElst in the 
outcome of the review oli the part of . the 
reviewing officer. . . , 

(6) Convening authority as accuser by 
virtue of prior connection with the case. 

(a) Connection with the pretrial investi­
gation and charges. 

. (1) In United States v. Hammork,7' 
the a~cused was convicted of larceny and of 
makillg .1I false official statement. The incident 
giving rise til . these offenses had previously 
bllen investigated by an inspector general. Sub­
sequently, the. cOllvening authority interviewed 
the accused and secured an admission that the 
accused's statement to the inspector general was 
false in part. Before charges were preferred, 
the accused submitted, his resignation for the 
good of the service in lieu of the trial; the 
convening authority recommended acceptance, 
but the Department of the Army rej ected the 
resignation. Thereupon the accused was tried 
and convicted by a general, courtcmartial ap· 
pointed by the. 'convening authority. 

.') 

Held.' The convening authority was 
an accuser in' this case 'since his interest was 
other than an officiil.I- interest In the prosecu­
tion of the IIccl!lsed. The convening authority 
not only had, ver80nal knowledge that the ac­
cused had committed some of the offenses for 
which he was' tried,but had obtained this 
information by eliciting admissions from the 
accused during a personal interview. The pos-

u 5 USCMA 5{l7, 18 CMR 181 ,(19M)" ot,leT1'Uling ACM 6466, 
Hull', 10 CMR 786 (1953),. 

'66, ,UaCMA ,628. ~8 C,MR 14~ 0\)66). 
'8'(JM: 866821. Hammork; 18 CMR 386 (1958). 
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session and manner of acquisition of this per­
sonal knowledge made the. convening authority 
"so c10seli connected to some of the. offenses 
for which accused was subsequently tried 'that 
a reasonaQle person would' conclude that he had 
a personal interest in the matter.' " 

(2) In United .states v. J eW8on,'~ the 
Commanding General, Fifth Army, 4ad ordered 
his Inspector General to investigate ~nincidellt 
at a camp located within his Al'ply/icrel\. He 
had transmitted that officer:s r!lPIl:rttQ, the 
Army Staff Judge Advocat~. with ,directiolJ.s 
that appropriate charges bl!) ,llre-llar,ed. A!l assist­
ant staff judge advocate, exa!llinedthe file and 
llreferred charges over his,QwlJ.. signature. 'The 
accused contended the Commanding General, 
Fifth Army was disqualified to convene the 
court-martial which tried these charges. The 
Court found only an'offlcililintetest and that the 
assistant staff judge advllcate was not merely 
a nominal accuser. 

(8) In United States v. Grow," the 
accused, Ii major general, was convicted of 
dereliction of duty by virtue of an infraction of 
security reguWtions. At a time when he was 
an attache in Moscow, his llersonal diary which 
contained comments about highly classified mat­
ters, was· photostated and publicized by the 
Communists for propaganda purposes. The 
Deputy Chief of Staff had directed an investiga­
tion into the matter which served as a basis 
for the signing of charges by an officer' in' the 
Office of' the Judge Advocate General. The 
charges and specifications prepared were con~ . 
sidered in a conference attended by the Deputy 
Chief of Staff and other staff officers and Were 
sllecifically allprov~dby the Chief of Staff and 
the Secretary ·of, the Army before being sent 
to the Commanding General, Second Army, for, 
allpropriate actIP!). 'l'he latter officer convened 
a genel'al court"martiaJ.whichtried the accused. 
The accused cOnt~nded ,that the Secretary af. 
the. Armyandthe,Chiet of Staff. were 'Me users 
and that, as ,the .. cqnvening,lIutharity was in­
feriar In ~all~ ,l\<l1dcomma.nd,to such accusers, 
he lackCl!i the .PQWl!,l'Jo,~pJ)Qint a genel'alcourt. 
martial. 

Rel4: Th~Secretaryof the Army 
and the Chief of SM weren6t IIcclisers in this . ', .. '" ',' ,'1',_ >.'" ",' -,' "" 
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ca~e since their action was merely official. Be­
cause of the rank of the accused and the serious 
nature of the· charges the decision to, proceed 
with or prohibit disciplinary measures could 
be made only at the highest military level. Be­
cause of the absence of other than an' official 
interest, the Secretary of the Army and the 
Chief of Staff were not accusers and the court 
was properly appointed by the· Convening 
authority. 

(4) In United States v. Shepherd;' 
the Court reversed Captain Shepherd's. con­
viction because of the admission of irrelevant 
evidence of other unrelated offenses;; Judge 
Latimer and Judge Ferguson, concurring in 
the result only, found that the convening au­
thority had such a personal interest, in the 
weight reduction program, to whioh;,were re­
lated the false official report offellsesof, which 
Shepherd was convicted, that.,he was. disquali­
fied to convene the ,court. 

(b) Connectionwit1dhe prosecution. 
(1) Colonel Winth,rop early' warned 

that an officer would disquBlify himself, 
if, influ~ilc'ed ';by hostile feelings, or by a 
conViction' t,llat· the accused is guilty and 
'that hls6!ferise qemands to be promptly 
ari(!efflCieritly'dealt with, he proposes, upon 
assJ1l\hlirig the court,actively to promote 
the ~~s'ecution, as by instructing the judge 
advocate, facilitating the attendance of wit­
l\:esses for the prosecution [or to appear] 
himself' as prosecuting. witness. . ... 80 

. (2) In United Stutes v. Haimson,sl an 
indorsement, addressed to the trial counsel of 
the court which tried the accused, was signed 
over the' 'command line of the convening au­
thority. The indorsement advised trial counsel 
that he should make a brief opening statement, 
what witnesses should be called, what testimony 
should be elicited from them, what documents 
were available as evidence, that certain wit­
nesses might .. refuse to testify and claim the 
privilege against self-incrimination, that he 

n 1 useMA 652. I) CM& 80 (1952). 
78 3 UseMA 77~ 11 CMR '77 (1953). 
~~ 9 VSPMA 90,.25 OMR 852, (1958). 
sO'WINTHROP at 63, 
81 I) USCMA 208, 1-7 OMB· 208 (1954) . 
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should submit requests for instructions, and 
that 'if the accused were found guilty and pre­
sented evidence in mitigation trial counsel could 
properly indicate factors irtiaggravation,A 
sworn statement by an assistant stlliff, judge 
advocate stated that the instructiolls to trial 
counsel were prepared urtderhis directiort as 
stan<jard operating pr<!Mdure; approved by the 
staff jtidgeadvocate, and forwarded to the 
adjutant general's office where it was signed 
by an assistant adjutant general. It was con­
tended that such instructions signed over the 
command line of the converting authority con­
stituted him an accuser. 

Held: The indorsement constituted a 
directive of the convenhi.g authority, notwith­
standing its manner of preparation or signing 
without his knowledge. It is improper to go 
behind the command line in an attempt to dis­
associate the convening authority from an 
indorsement issued in his name. However, the 
indorsement did not constitute him the accuser. 
The presence of the command line does not, 
itself, indicate a personal interest. It is rather 
the substance of the communication which is 
controlling. There was nothing in the content 
of the indorsement to suggest that .the con­
veningauthority or the members of his staff 
predetermined the accused's g\!i1t or innocence, 
nor was there anythil)g which reflected a, per­
sonal interest on the part ot the, cpnvening 
authority in the outcome of the trI~C " 

(3) Referral to superior competent 
authority. 

(A) Code provisions. With respect to 
both general 82 and special" courts­
martial, the Code provides that 
when the normal convening author­
ity is art accuser, "the court shall be 
convened by superior competent 
authority." 

(B) Manual provision. The Manual" 
provides: "When any commander 
who would normally convene the 
general coUrt-martial is the accuser 
in a case, he shall refer the charges 
to a superior competent authority 
who will convene the court or desig-

kGO 0198A 

Pam 27-174 

"Jilate another competent convening 
;1I\!tI;t9rity to, exercise jurisdiction." 

(@~'inUl8trutivecase. What· is meant by 
! 'lthe' te1'm .... "superior competent au­

';\th(l)rity""has' been the subject of 
,consid'er~b.1e Judiei!!1 discussion. In 
i Uwit'e'd,'8Vd,t-eiiJ,j. LaGrange," the ac­
'cused" WSl'il"tlort:vicMd by special 
court-martial of violations of their 
ship's regulations., The charges were 
signed by the commanding officer 
of their ship, a captain in' rank: 
Since he was the accuser, he for­
warded the papers to, his superior 
who submitted them for trial by 
special court-martial to another 
subordinate command; the com­
manding officer of which was a com­
mander in rank. This commander 
'was the convening authority for the 
court which tried the accused. 

Held: The convening authority did not 
have lIuthority to appoint the court"martial. 
The, Court considered the provisions of the 
Code and Manual quoted above and concluded 
that the Code provision required that, when 
the normal convening authority is the accuser, 
the Court must be convened by an officer supe­
rior to such accuser. The words "another com­
petent convening authority" aSI used in the 
Manual must be interpreted, in the light of the 
Code" to mean an authority who is senior to the 
accused. The purpose of the provision in the 
Code is to prevent command influence. The 
Court said that, if an officer junior to the ac­
cuser were c'ompetent to convene a court­
martial, it would be difficult to establish that 
his acts were wholly free from influence by the 
superior accuser." 

(7) Summary courts-martial. According to 
the Manual," an accuser is not disqualified from 
appointing a summary court,martial. In such 

112UCMJ, Art. 22('b). 
83 UCMJ,'-Art. 23(b). 
84 Para. 5a(3), MCM, 1961. 
8111 USOMA '342, 3 CMR 76 (1952). 
86 Acc()t'd, ACM'S-8083, Burnette, 5 CMR 622 (1952). But Bee 

ACM S-1'9604" AverY,,sO CMR 886 (1960), In which the con· • 
veninII' authority, althouKh junior in rank to an accuser, was 
nevertheless"held qualified to convene the special court·martial be. 
cause be was 'Wuperiori 'in comma.nd. 

87 Para. /Set MOM, 1961. ' 


