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~ CHAPTER |

SOURGES OF MILITARY. JURISDICTION

1. GENERAL

The term Jurlsdlctlon has been deﬁned many
ways,. Generally accepted.is the: gt@tement that
jurisdiction is “the authority, ca.pa,clty, power
or right to act.” * For PULpOses ;of, thls text, the
jurisdiction of a military, agency.is. the au-
thority, capacity, nower, or, right of that agency
to act judicially in 3 ipa.rt;qula.r case. The
sources of military Jur,lsdJ,qtion may be divided
under two headings:® - . e

8. ‘Constitution, and.”

b. Intematwm‘l{ wa.
SRR v R E
2. CONSTITUTIONAI. PKOVISIQNS“
Sofe of the peiting ovidfons ”b the
United States Constitutiofi from Whish ittty
judicial powers are derivediareis o v i}

a. Powers Granted to Congréss. A‘rﬁlc]e“I;
Section 8, grants the following powérs to Coii-i
gress:

(1) To prov1de for the common tdeféﬂse
{clauge 1});

(2) To define oﬁ’enses aga.mst the ]aw of
war and nations (clause'10);

(8) To declare war and make r{lles eon-
cerning eapture on land and water’ (clahse 11) :

4) To raise and’ support Armles (cla.use
12);

(5) To prov1de and mamtam a Navy
(clause 13); .

(6) To make rules for the government
and regulation of the land and ‘naval forces
(clause 14); '

(7) To provide for ca]lmg forth the
militia to execute the laws bf the Umon sap-
press insurrections and repel invasions’ (clause
1B6); o

(8) To provide for organizihg, arrmnng,

AGO 9100A

.Cods,”’ or “the Uniform, Oode,” nncl uim u,;‘lJpM.T. oy “;_

and dlsclplmmg the m111t1a, and ;Eor such part
of them as may be employed in the service .of
the United States (clause 16); and,

(9) To make all laws which shall b  neces-
sary and proper for carrying into execution the
foregoing powers, and all other powers vested
by this Constitution in the Government of the
United States, or in any Department or Gﬁicer
thereof (clause 18).

b. Powers Gmnted to the Preszdent Artlcle
II, Section 2, d_eslg'na_tes the President as Com-
mander-in-Chief of the Army and Navy and
of the militia when called into the actual gerv-
ice of the United Sta.tess In addition to the
1mp1ied authorlty arlslng from such ‘position,
the President may also be granted by Congress
speclﬁc authority in particular phases of mili-
tdry jurisdiction. This authority is illustrated
by Article 36 of the Uniform Code of Mlhtary
Ji ustlce, which authorizes the President to pre-
seribe the rules’of procedure, including modes
of proof, to be used in military tribunals and
b:df A¥ticle'56,5 authorizing the estabhshment of
ma'ahmuni pumshments '

L Mzscellaneous Gmnts of . Powefr The Con-
j f}wmon also provides that the United States
shall guarantee every State a republican form

overnment and shall protect each of them
ag‘amst invagion.®. 8

d. The Fifth Ameﬂdment a C(wea,t

1 BuacK, Law DICTIONARY 991 (d.th ed 1951)

* 2 Pare. 1, Manual for Courts-Martlal, United Btates,:1951 (BExeo.
Order 10214, Feb 8, 1851, ps amended) (hminnftcr mferrad bo an
“the Manugl, »'op “MCH, 1981 N

% Bee Swaim v, Unitell States, 168 U8, 558 {1807). -

4 Uniform Code of Milltary Justice, Art. 84, 10 U.B.Q, § 836
{1958}, The Unlform Odde of Militdry Justics, Arta. 1-140, 10
U.B.C. §§ 801840 (1968), as amended, 10 U.8.C. §§ 802, 815 858..
928a, 038 (Bipp.- V. 1964}, will heréinatter be reterniéd to, 'the

" UOMJ; Art, B0, b T e
SATL TV, § 4 : SRR




R e

Pom 27-174

(1) General. The Fifth Amendment pro-
vides in part that “[NJo person shall be held
to angwer for a capital, or otherwise:infamous

crime, unless on a presentment or 1nd1ctmen1;,,_..
of a Grand Jury, except in cases arising in the
land and naval forees.” This clause recognizes
the authority for trial of cases =;ii-n‘thee".‘13:iihd atid -

naval forces” without a grand jury proceed-
ing. This ¢latse was also asserted at one time
to be a gra.nt of a.uthority to try persons hot
otherw1se subJect to military Jurlsdiction 7 The
Unitsd" States Supreme Court has reJected th1s
assertion in'the Toth case.? '

(2) Meaning of “land or naval foreces.”! |

(a) Air Force. Tt is clear that the term
“land ~or naval forces” includes all of the
Armed Forces. Although possibly not included
in:a strict and literal sense, the Air Force does
come within the obvious purpose and intent of
the exception; consequently, cases arising in
the Air Force are not subject to the require-
ment of grand jury proceedings.® '

(b) Military commissions, Ex Parte
Quirin'® involved a trial by military commis-
sion of saboteurs who landed on our shores
during World War II. The Supreme Court held
that such trials were not subject to the Fifth
and. Sixth Amendments. This conclusion wasg
reached not on the basis of the exception for

“cases arising in the land or naval forces,” but
because trials by military commissions ; of
enemy belligerents for violation of the law of
war have traditionally been without jury. Since
the purpose of the Fifth Amendment was; to
ingure jury trials only in those cases wh1ch
had traditionally been tried by jury, that
amendment did not confer the right to trial by
jury upon enemy belligerents tried by military
commissions for v1olatlons of the laws of War

3. INTERNATIONAL I.AW

-a; Law- of War: The; law: of vrar aswmerely a
part of the Broader AEl; 4t iﬁtgrna.tlogalhlaw
and 1s a source of military, Jiulmadlcbmn.ﬂ

) thmg Forces "Doetrine. .. !.,,;w

(1). Manual provisiont® ]?arag’ra.ph 12! of
the Manual provideg, in pertinent: par't “Under

international law, Jurisdictmn ovet mernliers of

6

the armed forces of the United States or other
sovereign who commit offenses in the territory
of a friendly foreign state in which the visiting

_WL_armed force is by consent quartered or'in pas-

sage remaing m the visiting sovereign. This is

.an incident of sovere1gnty which may be waived
‘-'byﬁthe‘ visttiiy' sovereign and is not a right of

the 1nd1vidua.1 concerned ”

(2) Sou'rce The v1s1t1ng forces doctrine
as ‘expressed in the Manual is based: upen The
Sehooner E’xchange v. M cF’addon.”’ In that case
an armed Prench vessel hdd entered the port
of Philadelphia to seek ‘refuge ffom a storm.
While the ship was there, a libel was instituted

“ against it, claiming that the ship ‘had been for-

merly owned'by the libelants and that it had
beén forcibly and wrongfully seized by the
French government. The Supreme Court dis-
missed the libel. ‘Since this public armed ship
of ‘a foreign sovereign with whom we were at
peace had entered an American port open for
her reception, she must be considered as hav-
ing come into American territory under an im-
plied promise that, while here and acting in a
friendly manner, she would be exempt from the
Jur1sd1ct1on of thlS country. L

In reaching its decision, the Court used the
following language—the famous dicta of The
Schooner Exchange—which is the immediate
gsource of the doctrine:

- The jurisdiction of the nation. within _:-its
own territory is necessarily exclusive and
abgolute; It is. susceptible of;_fn,o: limitation
not imposed by itgelf, ... . . All exceptions
n;qst be. traced up, to the consent of the
,nation itseif. ., This consent may he
. ,.elthgr express or 1mp11ed [In their inter-
. 'course ‘With " éach other;] ‘all' ‘sovereigns.
‘ have’ consented to a relaxation in practice,
““in " cdses ‘under certain peculiar circum-
. stances, of that a,bsolute and complete-

Shg, oy b

2T Bull, ,sea W‘mrm-mop MILTRARY. LAW AND anmn-rs AB (2d..od.,
1680° Raprint, GPO) (herelnafter cited s "Wm'rnnor")

"Unlted Btates ox rel, Toth v, Quarles. 860 US 11 at 14 0
(1p5B ). . .
°AGM 421,5 Nm, 2 CHR 80 (1951)

o 31'1 UE 1 (1942)

gy’ B ‘parts Qu.irin, 317 U.B, 1 (1842).

19:Para, 13, MOM, 1951,

130 Ui8. (7. Oranch) 118. (1§12},

AGO. 9198A
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- Jjyrisdietion: within - their respective terri-
tories. which _sovereigpt-y;con@ers, SN

A th1rd ‘case in which a soverelgn 1s under-' )
" stood to cede a ;portion of ‘his ‘territorial
' jurisdiction is, where' he al’lows the troops

of a foreign prlnce to pass through hlS .
. dominions, ,

In such a case, w1thout any express decla-

~ ration waiving Jumsdictmn over.the army
to which this. mght of passage has been
granted, the sovereigolwho slt)ould attempt

Yo exercise it would gertainly be considered
as violating his faith. , . .jThefgrant of free
passage, therefore, 1;mnhe$ a.waiver of all
jurisdiction over the t,vogns during' their
passage, and permity the 'Qﬁoreign general
to use that disci'plin_e c&‘."’to inflict those

- punishments which ‘the v rnment of his
army may requrre - N :

(8) - Comment A"lthoughupamgraph 12'of
the Manual, -"quotéd -sbove; 'indicates that
American troops: quao!ﬁerqdmm -a friendly for-
eign countty aie; ﬁnd%r*dh‘tefMatlonaI law, im-
mune from, prosecution:by;lcal jpfficials under
the laws of-that. co,untry,,ﬁhe’;vea{istence of sych
a doctrine in. internatiopal 14 is/open to grave

dispute. Note, for example; that “TheicSQhomer
‘Exzchange,” %% did not invol tibn over
members of the sh:p s crew Who committed

offenses in this country.” "On'the’ é'gonti'aau‘jh the
issue was whether a friendly foreign Warship
was immune from attdachment by oné élainiing
to be its owner® In addition, the ‘Exchapge
cage itself did not involve the qlartering o
military - forces, “but'-a- purely tendpiorary
presence of the. fore1g'n ‘vessel, nor ‘doés the

dictum on its face apply to any extended quar-

tering’ of statlonmg of troops .

Add1t1ona1 doubt is cast upon the dootrme s_
validity, in this ,respect by the Supreme Court' 3
decision in Wilson v. Girard " a ‘case tha,t in-
volved the prob]em of jurisdiction. over troqps
stationed in a friendly nation- in- peacetlme
Some language in the Court’s opinion. sug’gests
that this problem is one of- exclusive “jurigdic--
tion in the recéiting state, except to, the extent.
otherwise: prowded by .agreement between the:

~AGO: PLO6A -
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parties, In. any event, the Court’s decision indi-
cates thatiif the “visiting forces” doctrine has
any present validity in this situation, ‘it is ne
more than a rule of customary international
law ‘that is- displaced by any agreement be-
tween the partles on the subJect :

The view ‘now génerally held is that whl,le
it is’ po-ssiible to have an 1mp11ed walver of a
recélvihg states jurlsdlctlon, the facts of the
partlcular eltuatmn in peacetlme usually pre-
clude the ﬁndmg' of a. clea.r waiver by 1mp11ca.-
tion. Such a waiver may more eas:ly be foun
in’ relatlon to trans1t1ng' troops, or in a combat
situation, ‘Otherwige, ‘however, it is now gen-
erally. thought that a partial waiver by impli-
cation may be i’ound—-w1th the receiving state
retalmng concurrent jurisdiction-—so that- the
sending stats may exercise dlsciplmary and
court-martiel authomty over the meémbers of
its force LA :

‘Nothmg in the above dlSCllSBlOn, of course
derogates from the ‘concept that when m1htary
forces occupy a counﬁi",&r under such circum-
stances and in fuch a 'manter that effective
authority passes to the military force; then the
members of the force are not subject to the
local laws .or courts unless they are expressly
made subjéct thereto by a competent officer of
the occupying force or occupatlon admimstra—
tion12. . -, -

" 'Té summarize, 1nsofar as the Manual statés

‘that troopd quartered in peaéetime in a foreign

country ¥emair under the exclusive jurisdiction
of ‘the sending state, it ‘does not reflect the cur-
vant ‘view 'of international law in the United

‘®teltes. Whatéver the continued v1tality of the
dootmne; howeVer, the problem 1is increasmgly

1.0, &!« I?FMEHO ) .
"% St 113, : ' ’
110 Sehwarts,; Tnjeinational Low m ‘the NATO Status of Forode:

Aaﬂmmt. 53 CoLuM. L. REy. 1091 (1958).‘ oondlydes that . thqrs

io %o suck oledrolit rils of immusity in international lbw. This’

conclpsion is, based on & Memorandum’ prepared by the. Attbiney’

Ge'nernl of the United St.al;es contalned in. 99 Cong. Reo. 9082-70

(14 July 1968}, The Attornés Generalaview If that'the NATO

Btatup of Forges Agreement relinquishes no inherent rights of the

Untted Siates foroes abroad, ‘hut rethar' affords them mora im.

myunity, in-the NATO countries :than they would have had withoub

the "Agreement (Bohwarta, pupra. at 1111) . : o ;
17 354: T8, 824, 520 (1987}, O N
-8 Seq: gunerally, Restatement of the quaisn :Relqtlons Imv p!‘,

the 'United St.ntls .'Pmpowd Officlal Drgdt §8 54-00 (May 198!) iy
10 Boa parasi B89, $74; FM 27-10; TH# Law or Liwp Wiksed'

(1956) + DA Pam, 21-161-%, T, INraanamonin [Dawl 1696170 1 §8e

- T
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being mooted by express agreements ‘on the
subject between the United States *»and’” the
countries 1n which its troops are statloned

e Ea:press Ag'reemonts Concemmg Jumd.w-
tion.

(1) Genemt Wholly apart from customary
1nternat1ona1 law, 1t is clear that the sendmg'
and receiving states may regulate their juris-
diction over criminal offenses by express
agreement 20 The United States has entered
niany such ag'reements in recent years. The
first of these, whose provisions on criminal
jurisdiction have served ‘as ‘a model for the
others, is the Agreement between the members
of the North Atlantic Treaty Organization
concerning the Status of their Forces, popu-
larly known as the “NATO SOFA.”2t This
Agreement will serve as a convenient illustra-
tion of all such agreements to which the United
States has become a party in recent years.

{(2) Summary of provisions,

N (a) General. Jurisdiction over certain
offenses is exclusive. in one state. Jurisdiction
over other offenges is concurrent in hoth states;
when Jurlsdlctlon is concurrent, the fpﬂmary
right to exercise that jurisdiction is vested in
one or the other of the interested states.

{b) Exclusive Jurisdiction,

(1) Sending state. The military au-
thorities of the sending state have exclusive
jurisdiction over persons subject to military
law of that state with respect to offenses, in.
cluding offenses relating to its security, pun-
ishable by the law of the sending state, but
not by the law of the receiving state,

(2} Receiving state., The receiving
state has exclusive jurisdiction over members
of such a force with respect to offenses, in-
cluding offenses. relating to the security of that
state, punishable by its law but not by the law
of the sending state :

(c) Congurrent Jm*a,sdwtwn

(1) Sending state, The mihtary Al
thorities of the sending state ‘may “exeraise
within the receiving state all crimingl and is-

ciplinary jurisdiction conferred-upoh -them- by

the law of the sénding. state ‘over. ‘all, persons‘

sub;ect to the military law of thatistate,

'(2) ‘Receiving state. The receiving
state has jurisdiction over the members of a
force or ¢ivilian component and their depend-
ents. with respoct to offenses committed within

tho terrltory ‘of the receiving state and pun-

_1shable by the law. of-ithat state.

(3) ‘Rrimary right to exercise juris-
dtctzon As indicated above, when jurisdiction
is concurrent, the. Agreement provides that a

artxcular state hag the primary right to exer-
cige that. Jur1sd1ot1o.n in a.particular case.

(A) Sending state. The sending state
has the primary right to exercise
* jurisdiction over a member of a
force or of a civilian component in

relation to—
(i) Offenses solely against the
property or secur1ty of that

state;

(11) Offenses solely against the
person or property of another
member of the force or civilian
component of that state or of
a dependent; and

(111) Offenses arising out of any
act or omission done in the
performance of official duty.

(B) Receiving state. The receiving state
hag the primary right to exercise
jurisdiction in the case of all other
~offenses.

(C) Failure to exercise primory right.

20 Wilson v, Girerd, supra n.17. SBuch an agreement, of course,

does not confer on United States military eourts any jurlsdiction
over persons or offenses not otherwise within their general jurisdie.
tion, See United Stateo ez rel. Kmewer V. Kmsella.. 137 F. Bupp,
806 (S.D. W. Vi, 1956}, rev’d sub now. Kinselle v. Krueger, 554
U.8, 1 (1957), in which the'.Distrlot Court suggested that the
adminigtrative agreement with Japan donferred. jurlsdiction, on the
court-mertial, over g Unlisd States elvilidn dependent ‘a¢compeny-
ing the armed forces oversese {n  peacetime, The Su-
preme . Court, howeéver; ‘held that sivge such Jurlbdictlon was for-
bidqpn by- the Gonstitution, 1t conld not be acquired by treaty.

a1 Agreement Rezq‘ratns Status of Fordes of Partles to the North
Atipntic; Treaty, | TIAR 2844, 4 US.T. & OLA. 1792 (slgned at
Lonpnn. June’ 10, 19F1, adgice and consent of Senate obtained. July
16, 1953 “rabiBéd By the President July 24, 1959, efective Aug. 28,
IDEgl}) hqrﬂ!nu.ﬂtar referred o es “NATO BOFA,” or the “Atree-
manp."”
The Asrwment’a pmvlslons nn erimingl jurisdietion, ‘and various

proqlamg ‘with- ‘reapasy therato, ave -discussed in detall in SNBE:-&
P'mgv Sq‘.ﬂua or FGRCES AQREEMENT AND  CRIMINAL Junmmcﬂou‘
(19

), -and The Tudge’ Advocate ‘Genersl's School, U.5, Army,

Internatlonal ‘Law, 8p§-413 (1062). Other status of Forees Agiee.:

ments are discussed briefly in id. at 418-20.
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(i) Notification. If the state hav-

" ing the primary right decides
not to exercise jurisdiction, it
must notify authorities of the
other state as soon as prac-
ticable, . . .,

(ii) ‘Waiver. The state havmg the
primary right shall give “sym-
pathetic consideration” to a re-
quest from the other state for
a waiver of its right in cases

 where  that other state con-

siders such waiver to be of

particular importance.

(d) Arrest. o

(1) Assistance. The authorities of

both states shall assist each other in the arrest

and handing over of persons subject to the
Agreement, -

~ (2) Notification. The receiving state

shall promptly notify the sendlng state of the

arrest of any person under the terms of the
Agreement '

(e) Jeopa,rdy When an_ accused has
been tried in accordance with the Ag‘reementf,
by one state and has been acquitted, or has’

been conv1ctqd and is serving, or has served
his senternce, pr has been pardoned, he may not

be tried again for the same offense in the same-
territory by gnother state. However, this does’

not prevent the sending.state from trying a
member of 1ts force for any violation of rules
of dlsclplme p.nsmg from an act or omission
which constitnted an offense for which he was
tried by another state. Apparently this last
provision megns that an American scldier in
France could be tried by court-martlal for a
strietly mihtary offense, e.g., service discredit-
ing conduct in violation of Article 184, even
though he had earlier been acquitted by French

authont1es of: a charge of disorderly conduct.

arising out o}’ the : same clrcumstances
(f) Rights of accused tried by recewt'ng

state, The Agreement provides the following -

rights to a person tr1ed by the receiving state
(1) To. a. prompt and speedy trla]

(2). To' be informed, in advance of .

tr'iul, lof-rth'e;' gpecific-charge -agafin'st him; -
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(&) To be confronted W1th the wit-

" negses against him;

(4) To have compulsory process for
obtaining witnesses in his favor if they are
within the jurisdiction of the receiving state;

(5) To have legal representation of
his own choice for his defense or to have free
or assisted legal representation under the con-
ditions prevailing at that time in that state;

(6) To have the services of a com-
petent interpreter, if he deems such serwces
necessary; and

(7) To communicate with a: repre—
sentative of his government and, when the
rules of court permit, to have such 8 repre-
sentative present at his trial. :

(3) Statement of understanding. Before
ratifying the Agreement, the Senate adopted a
Statement representing its understandmg of
the Agreement:.?

(a} The Agreement did not diminish
the right of the United States to exclude or
remove securlty rlsks from thls country,

(b) The cr;,mmal jurisdiction . provision
of Art;,cle VII .was, not to.be considered as a

' precedent for future agreements ;2

- (e) The commanding officer ‘of Ameri-
can, t-roﬁc;)ps -ig- to .insure that persons tried. by
receiving states. be afforded the procedural
safeguards: of .the United States Constitution,
with diplomatic action to.be taken if such safe-
guards are not provided; and :

(d) At all times a representatlve of the
United States is to attend the trial by a receiv-
ing state of a member of the armed forces and
report any failure .to provide the r1ghts re-
quired by Article VII

(4) Implementatton of Agreement.\ The
way in which the Status of Forces Agreement
is being applied is illustrated by the following
excerpt of ‘a speech made by the Honorable
Thrustoh B. Morton, then Assistant Secretary
of State for Congressmnal Relatmns' 2

21 TIAB 2846 £6.36, 08 Cong. Reo. BO8S, discusged in SNER & Pye,
op. cit, supra n2l at 117-10, Some migcellaneous problems with
respect thereto are discussed in id., App. 1I.

& Japanese agresments followed Artlole VIL

# 31 Dept:of ‘State Bull, No. 788, 2 August 1954 at 151'—158
Bec generally, SNER & FPYR, op. olt. eupis n.2l, Lo
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Those in this country who have opposed
the Status of Forces Agreement have at-

- tempted to -make capital out of the case of
-Private Richard Keefe, who was tried and -
convicted by a French court and sentenced.

- to.b years’ imprisonment. One :American
newspaper represented: Keefe's case as a.

. tragedy traceable to the Status of.Forces..

'-Agreement The paper termed Keefg's.of«
fense as “some high jinks in the course of

- which he moved off in a taxi cah th,q.t d,ld
not belong to him.” .

"'\v ”'

- Let me give you the facts of the Keefe
case, and: then.: you-can; form your. owh: -
opmmn.;Prlvate :Keefe .and ; a: companion -
‘were in Orleans, withouit permission, They -
hired a cab drlven by a. 65-year—old French-

'man. After driv;ng some miles, they
" assaulted the drlver in what the news-
paper, I suppose, would describe as merely

~a fit of youthful exuberance, They beat
the old man, strangled him, and threw him
out of the cab, They left him on the road-
gide in serious cond1t1on and drove on to
‘Paris, where they abandoned the cab.
They were arrested ‘there 'several ‘days
later and charged with theft with violence.
Now, let’s put the shoe on the other foot.
:‘How would you feel if a French soldier
doing the town here in Knoxville mugged
-and: robbed a Knoxville cab driver? I think -
you'd want to see him stand’trial before an
American court.

In the opinion of the French Mmlstry of
“‘Justice, Keefe and his companioh com-
~mitted ‘an offense serious enough to have

warranted a charge of attempted murder

accompanied by theft, which carries a pen-
“alty of gapital punishment. The average
sentence for French natlonals cenwcted

“of the" cﬁme ‘which,, Keefe and, hls com-
.} pamon were. chp,rged is in £%cess of. 10,
years, | But Keefe.ss smtenqe wagheld to, the

i m  of, 708, nd. not; at. hard.
labor, It is doub{fu{q{hﬁ % 3 by
gotten off so lightly had he been ag'lven a,
general court-martial. :

The lenient. treatnient glven Keéfe has
. been duphcated in manyother instances:

at he would have

- From August 23 to November 80, 1953, 22
‘members of the U.S.  Armed Forces were
tried in foreigh courts. Ten of these were
“igequitted. Of the 12 convieted, 5 received
“suspended ‘sentences ' and the other 7 re-
ceived lighter sentences than they could
+ fhave:. empected in: T.S. m111tary or civil
._‘courtst_‘»-‘--' ‘ o

: 'So, 1ns ad Qf the di;rp predlctlons made by
. opponents of ‘the agreement coming true,

_fhe reverse is. the cage. That, to me, is
.J;‘evzdenge tha;t 11: is. Brfa,}l[' agreement which
is bemg’ fa,lrly applied. .

4, EXERCISE OF MII.ITARY JURISDICTION

a, Geneml Paragraph 2 of the Manual clag-
sifies the instances of the exercise of military
jurisdiction into four categories, the first three
of which were enumerated by Ch1ef Justice
Chase in his concurring opinion 1n Ex Parte
lelzgan,‘“ and a fourth which was unrecog'-
nized in that case. They are—

(1) Jurisdiction exercised by'a belhgerent
occupymg enemy terrltory (m111tary govern-
ment),2® .

(2) Jurisdiction exerclsed by a governd
ment temporarily governing the. ¢ivil:- ‘popula-
tion of .a locality through.its mliltary forces,
without the authority of written lawzi ‘ag meces-
sity may require (martial law), . .-

(8) Jurisdiction exercisad by 4" govern-
ment in the execution ‘of that branch’ of munici-

pal law which regulates its mlhtary estabhsh-

ment (military law), and"

(4) Jurisdiction exerclsed b)? sﬂ» B'QVern

ment w1th respect to offenses agamst the law

of war .-

x
1x

b lewa/ry ge’vemmen’t' Mihtary govern—'

mént-is the" exereis\e of slﬂh‘eme authorlty by

an armed force over thé Ends, property, and

1nha.bhtants o;f oceupled terrltory

S PNICLEWR. T
%71 1.8, (4 Wall) 2 (1867}

e’ Para 2. M(JM 1951 used t.he term milita.ry n'overnment The -

use pf ithis'term- hay heen minimized In. ‘Army prastics and - the
term ‘olvil alalre' s now used to refer generally to .all relation-
ships between- thé military Hnd the clvillsn populhtioh, See Dis-

tionary of United States Army, Torma, AR 920-8, at. §4.:(28. Februs:

ary 1068) (“clvil affairs”),
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- tary government, plaln ;fﬁy.

. provost courts v1olated Arti

(1) General. Being an: incident of war,
mlhtary occupatxon confers upon.the invading
force the means of exercising some ‘of. the
rights of sovereignty. The exercise ‘of these
rights results from the established power of

- the occupant and from. the: necessity of main-

taining law p.nd order, indispensable both to
the inhabitants and to the ocgupying force.
Thus the military force must exerclse certam
Jud1c1a1 pPOWers. ‘

(2) Itlustmtwe cases. E L

" (a) Madsen v. Kme ta: Hitary gov-

ernment court established, by £h United States
High Commissioner for. Gy &‘n’y,,enforcmg
German law, has jurisdietien:to.try the de-
pendent wifeiof an Ariny oiﬁ,c,er*for the murder
of her spouse. The exerci_e' gjhdicml power
by the occupant ‘arig o -occupant’s
right to protect. hig 1 t’o;e‘
under 1nternet10na1 Taw,”
order in occuple "t

oankihad. g};ed p’lain—
tiff bank. in & pravest, ggg;tg,egg' M}gghed by the
Federal, Military.. Ge\gem@ngq;fi- ogigiang, and
had recovered:a money ind

gme! ¢h-was
paid under protest, U on. tern y‘%é%%f mili-

T,gugdiinth ukgmewa
courts to. recpver. the. sum paid.
Plaintiff contended $hat the . es',',

Union Baiets @Qﬁ%deeti ek

stitution, which vests JUdlClai :‘ PO g&yf
Supreme Court and inferior, Fede;ge ,,eyu;rts
Held . o HU \f{ o Y

[Tt 'was held in Y pmor case tha duririg:
. the Civil War when] . . . portions of#lie:
~insurgent- territory were occup1ed% by thews
- ‘national forcds, it wag within thé congti=te’
-« tutional -authority of the President; hsi:

Commander-ih=-Chief, to establish therein:':
© ‘provisional’ courts sfor the: hearlng and des |
© terminatioh of all:causes arising under’ theé-

" laws of the: State or of the Umted States
Thus 1t has been determmed that the.‘
power to establish by military authority,
courts for the administration of “civil as )
‘well'as criminal justice in portlons of! the
insurgernt: States occup1ed by 1 th'e natlonal*“

AGO 91964 .
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. forces, is precisely the. same as that which
exists when foreign territory has been con-
~ quered and is occupled by the conquerors.z®

(c) Rennett v, Davig:® - -petitiotier in:.a
hab‘eas corpus proceeding challenged the ‘juris-
diction of the court-martial on the ground that
Austria was a sovereigni nation and therefore
had exclusive" jurisdiction 'over the : 6ffense
charged.' The offense wag “committed on - 21
December 1954, At that time; Austria was oceu-
pied by military forces of the Allied and Asso-
ciated Powers as a part of .cdnquered German
territory, and remained-so until the. .Austrian
State Treaty became effective on:27 July 1965.
The court held that “in the absence of an exec-
utive agreement providing otherwise; i.s., sée
Wilsen v. Girard, 854 U.S. 524, 77 8. Ct.: 1409,
1 L Ed 2d 1644, crimes committed.in occupied
foreign countries by members of United States
Armed Forces are subject to military law.and
within exclusive .jurisdiction . of constltuted
m111tary tribunals,” 8t

¢. Martial Law. . In the Unlted States, martla.l
law—also. termed martial rule—is. “the exereise
of the military power which resides in the Exec-
utive Branch of the.(Government to: preserve
order, and insure the public safety in domestic
territory in time of emergency, when civil gov-
ernment. agencies are unable. to function or
their functioning would itself threaten: the pub-
lic safety, Martial law depends for its justifica-

_ tion upen public necessity. Necessity gives rise
to. its creation, necessity .justifies. its exercise,

and. necessity limits its duration. The extent of
the military force used and the actual measures
taken, consequently, w,111 depend upon the actual
threat, to order and.public safety which exists
at the t1me 32 A prominent.. dlstlnctlon be-
tween mlhtary government and mart1a1 rule is
that m111tary government is generally exercised
in the territory of, or-: territory formerly occu-
pied: by, & hostile belligerent and is subject to
véstraints: imposed by the international law:of
belligdrent occupation, Martial rule is invoked
only ih domiestic terr1tory, the local government

L, 341 (1951)
o409 “U§; 16(18T8). . _
29 80° T8, at 300-96. ,
st 947 ¥2d 15 (1oth cir 1959) _
L ggt WAk 14 T : ‘
;9 Parg, 10, AR 500-50.. (28, Febmnry 1964)

"
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and inhabitants of which 'are not treated or
recognized as belhg’erents Martial rule over
United ‘States térritory is governed solely by
the domestic:law of the United States. Only in
those instanceg when civilian courts are not
open .and functioning may military tribunals
be utilized. This principle was firmly estab-
lished in Ex Parte Milligan,® in which a mili-
tary commission convened by the commanding
_general. of the military district:of Indiana had
tried Milligan, a long-time resident of Indiana
and a citizen of the United States. Milligan was
.convicted of, inter alia, conspiracy against the
United States, and sentenced to.death..In a
habeas corpus proceeding, the Supreme Court—
noting that “no graver question was ever con-
sidered by this court”—set aside the convietion,
and held that military. tribunals trying.United
States eitizens in unoccupied domestic territory
were without jurisdiction when civilian courts
were open and functioning. The court stated:

1t follows, from what has been said on this
subject, that there are occasions when mar-
tial rule can be properly applied. If, in
foreign invasion or civil war, the courts
are actually closed, and it is impossible to -
administer criminal “justice according to
law, then, on the theater of actual military
operations, where war really prevails,
there is a necessity to furnish a substitute
for the civil authority, thus overthrown,
to preserve the safety of the army and
society: and as no power is left but the -
military, ‘it is allowed to govern by martial
“rulé’ until the laws can have their free

" course. As necessity creates the rule, so it
limits its 'duration; for, if this government
‘is continued after the courts are reinstated,
it is a gross u‘surpatlon of power B4

d. M?,htwry Law.: Military law is the juris-
diction exercised: by:the military establishment
over its own members, and those directly con-
nected with it under: cértain:conditions, to pro-
mote good order and. discipline.. Military -law
is simply that body of Federal statutes enacted
by Congress—as implemented by regulations of
the President and the armed services, and'inter-
preted by the courts—governing the. orgamza-
tion and operation of ‘the armed’ services in

1

peace and WAr. This system obviously requires
that the mlhtary forces ‘exercise judieial
powers. :

e. Law of er. Military judicial powers may,
under certain circumstances, be exercised under
the law of war:

(1) In Ex Parte Milligan®® the Supreme
Court, in addition to holding that the military
commigsion was without jurisdiction on the
basis of martial law, held that the tribunal
could derive no jurisdiction from the law of
war since Milligan was a citizen of a state in
which the regular courts were open and their
processes unobstrueted. '

(2) In Ez Pwrte Quirin,® the petitioners
had been trained at a German sabotage school

"subsequent to the declaration of war between
‘the Umted States and Germany. In June 1942

they were landed in thls country by submarines
during the hours of darkness Although the
saboteurs were wearing - m111tary uniforms
when they landed, &l subsequently changed t_o
civilian clothes and buried thei¥ uniforms; They
were later apprehended by the Federal Bureau
of Investigation and were’ being tried by a
military commission appointed by the Presi-
dent, for violation of the law of war and cer-

‘tain Articles of War: All sought a writ of

habeas corpus, attacking the jurisdiction of the
military commission. Ohe of the petitioners
claimed to be an American citizen, and there-
fore entitled to the rights afforded by the Con-
gtitution. The Supreme Court held that the
military commission had jurisdiction to try the
petitioners. Military commissions: have histor-
ically had authority to-try violaters. of the law
of war. The Court restricted the Milligan case
to its particular facts, noting that Milligan had
never become. -an. enemy. belligerent. Since the
petitioners were enemy belligerents, they were
subject to the law: of -war and could be tried by

a milita.-ry‘-commiss'ioh for violations thereof.®?

(8) War crimes cases, including violations
of? mternahonal COn'VEI‘lthIlS, may beé trled by

83 S_upm n26,

‘34 Id, at 127. ) ] L
35 Supréd n2s - B - P
88 317 WAL 1 (1042), . b
97 See also In feo Ynmnshlt.n.. 32'1' US 1 (1046)
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international military tribunals as well as by
the military tribunal of a, single nation. An
international military tribunal is merely the
joint exercise, by the States which establish
the tribunal, of a right which each of them was
entitled to exercise separately in accordance
with international law., For example, the
Nuremburg Tribunal was established pursuant
to an agreement entered into by the United
States, the United Kingdom, France and Soviet
Russia, %8

5. AGENCIES THR«OUGH WHICH MILITARY
JUDICIAL POWER IS EXERCISED '

Paragraph 2 of the Manual for Courts-
Martial, United States, 1951, states that mili-
tary judicial powers are normally exercised
through military commissions and provost
courts, courts-martial, certain commandlng offi-
cers, and courts of inquiry.

a. lezta,ry Commwmm The military com-
mission is the tribunal which has been devel-
oped in'the practice of the’ armed forces: ‘of*the

United States for-the trial of ﬁersons ﬁet Tems
bers of the armed forces® wihio a:_re dha.rgedh
with offenses against thé’ 1aiw ‘of war or, in’

places subject to military government or- mar-
tial rule, with offenses against the local law or
against the regulations of military authorities.
Such commissions or courts are usually ap-
pointed by theater commanders or subordinate
commanders with delegated authority. They
may be appointed by any field commander or
commander competent to appoint a general
court-martial.#®® Winthrop called the military
commission “the excluswely war-court,” 4

(1) Authority and composttion. The uni-
form Code of Military Justice specifically rec-
ognizes the jurisdiction of military commissions
with respect to offenders or offenses that by
statute or by the law of war may be tried by
such commissions,*? and expressly makes triable
by military commissions and general courts-
martial the offenses of aiding the enemy“ and
spying.® The military commission is ueua,uy
composed of five officers, and is a court of “un-
limited” jurisdiction. It may impose any lawful
penalty, including death. Subject to applicable

AGO 91084 .
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rules of international law and .fo regulations
prescribed by the President or other competent
autherity, military commissiong are guided by
the applicable principles of law and rules of
procedure and evidence. prescribed for courts-
martial. 45 ‘

2) Hwtorwwl background

(a) Mexican War: The use of military
commissions was madgurated by General Scott
in 1847 during our occupation of Mexico, It
was employed primarily to try Mexican na-
tionals for serfous civilian type offenges and
offenses against the occupying forces,

Generally, Scott also convened *councils of
war,” apparently a reversion to the terminology
of the 17th century to avoid the jurisdictional
and procedural limitations of the: 19th century
legislation, Only a few trials were held, for
violations of the law of war. As Winthrop
noted, this term “has not’ since reappeared in
ourlaw or practice,” 46

“(by Civil War. Wlnthrop estimated that
over, two.thousand.cases were., tried by military
commjssions, during the Civil War and the pe-
riod of Reconstructmn A],though in a number
of opinions ‘digested in D@gest of Ommons of
The Judge Advocate General of the Army, 1868,
the view is expressed that “the same principles”
apply to military commissions as to courts--
martial, an extract from the officigl report of
the Bureau of Military Justice to the Secretary
of War, dated 13 November 1866,47 suggests
that substantlal differences in principles. and
procedure yet prevailed.

(¢) Reconstruction period. The first of
the Reconstruction Lawst® authorized the gen-
eral officer commanding -each of the five dis-

88 g OPPENHHIM INTERNATION AL Law § 51’7 (8th ed., Lauter-

paoht, 1968).

20 Members of the “armed torees” 1nc1ude thnaa captured membera
of the enemy's forces who nre entitled ‘to prisoner of war ‘status’
undar the 1949 Gerevd :Prisoner of War Conventlon. See paru,
158(8), infra, ,

i In re Ymmshm... supra, n. 87,

41 WinTHROP 8t 881 . oo o B

43 7ICMJ, Art. 21,

41 UCMJ, Art. 104,

# UCMJ, Art, 108,

48 Para. 2, MCM, 1051,

s Wm-n-mop ot 892-888. -

+TDig, Ope: JAG: 1868, at 228-224,

48 Apt of 2 Maerch 1887, “Anm Act to provide for the more eﬂl
clent government of the rebel States,” §. 8, 14 Sut 428 See Wm-
THROP at 848, for text of atatute. . :

13+
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tricts into which:the Seuth was divided to try
offenders by either “local ¢ivil tribunals” or
“military.commissions or tribunais.” The Pregi-
dentand the Attorney -Genéral (1n political
oppositlon to Congress) attempted to limit 'the
exercise of ‘these and other powers, but Coh
gress retaliated by expressly - enlarging: ’qhem
Winthrop says that generally trial was had

by state courts and that “trlal by - m111tag‘y come,
mission under the- Reconstructlon La,w;s WereE

in all not much over two hundrgd in n}}mbgr 2
(d) World War I e

Ma 18

(1) Durmg a.nd’followihﬁ*Wof’Ia’WéF‘ :

II enemy belhgerents Wére itmed h military
commissions for - wiolations-of “the' law iof “war
utider rules:of -évidence much:-less: st¥ingent
that those prestribed: for trials under the Ar-
ticles iof War. For. example,.in appointing the
m111tary -.commission to try:the captured Ger-
man 'saboteurs in- 1942, the President of the
United States set forth the following criterion
for determm_mg' the admissibility of evidence:

- Such evidence shall be admitted as would,
~in the opinion of the president of the com-
mission, have’ probatlve value to 'a rea-
'SOnabIe man R -

The rela.xa.tmn of the rules of ewdence in
this. case was approved by the Supreme Court.®

(2) In' the case, In re Yamashite’:
the accused, a J apanese general wag convicted
by’ mﬂitary commission“6f a violation of the
law of ‘war. Pursuant to the orders appointing
the commission, it considered depositions, affi-
davits, hearsay, and opinion evidence, The

petitioner - contended that the introduction of-

such évidénce was a violation of the Articles
of ‘War..The Supreme Court held that the Ar-
ticles' of 'War -and the rules of evidence: pre-
serlbed pursuant thereto were not, applicable
to the: ‘trial of, an.enemy, The Court “pointed-
out. that Artlcle of War 2, enumeratmg those

persons subject to the’ Articles, did not include.

enemy combatants.’ The Court stated: . . .
Congress gave sanction . . . ‘to any use of the
military commission contemplatéd‘,by the co-
mon law: of war, . But.it didno thereby make
sitbject 6 the Kttigled ot Whr petons other

than those deﬁned by Artlefe 2"as bemg subject:.

14

to the Articles, nor did it confer the benefits of
the Articles upon such persons.: The ‘Articles
recogmzed but one kind of militaty commis-
sion, not twoe.’ But they sanctioned the use of
that otie ‘for: the trial of two classes of persons,
to-“ofie of iwhich/‘the Articles do, and to'the
other ¢ Which: they do not apply in such trials.
Beéing t'of i‘dlte '.latt‘er “¢lass; petltioner cannot
dIadinii the benéfity"of the  Articles, which are
dppiicable: sty {6 tlie tnerbers of the other
class Petitloner, an enemy combatant, is there-
fore not & perdon made subject to the Articles
of Way': “lﬁMsﬁAm‘delé%’ M’iﬁ\ ﬁﬂé&ﬁ‘hﬁlttéary ‘tommis-
sion” before: ek K8 D BAEH , o Wik not
con'Vened by e‘pf the Articles of War, but
pursudnt to the-commOn law of war. 1t follows
that the Articlés of War:, . ‘Wére not appli-
cable to the petitioner’s trial and 1mposed no
restrictions upon the procedure 10 be foI]oWed
The Articles left the ‘control over the procedire
in such a case where it 'had previously been,
with the military command.” * The petitioner
further claimed that the: Geneva Convention of
1929 entitled him to be tried by the same rules.
of evidence ‘as. used. in trials of members of
the armed forces of the United States Article
63 of that Convention prov1ded P

Sentence ‘miay be pronounced agalnst a-
' prisonér of war only Ky the same’ ooutts’
‘and according to‘the same Prédedure as-in:

* the case of persons beélotiging’ tq the a’rmed’-- -

'forces of the Deta:mm"‘_’PoWer

The Supreme Court *eoncluded tha.t Artm}e
68 applied only to ﬁ’enses comnntted wh11e a
prisoner of war, a;;d ot to violations of . the
law of war commltted whxle a combatant, that
is, it applied only to post-capture and not to
pre-capture . offenses.  Consequently, .the laxity
of the rules of evidence as applied by the mili-

tary-. commiggion : du,d not. violate the Geneva,

Convention- of 1929, 0 L
(8 L@m@td‘t’wns Imposed by u’ntem 7

L, 'Parag'raph 2 of the Manual’ mcorpora‘teg
the coneept t’hat mllitary commISSlons Wil be

5 WrsHithor ‘at 855 ni80;

50 7 Pod; Reg. 5108,

8B pots” Qililn, 817 U8, T (mz)
B2 957 X181 (1048, - ¢ S : i

58 But: fea, Art. 2(9), UCM.J. and. pars, Eu(s), m,frq- C o
5gat .81 at 20, ’
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bound by “any applicable rule of international
law.” Although not the sole source of applicable
international law, the Geneva Conventions of
1949, where applicable, are the primary source
of provisions of international law outlining

procedures before a military commission. Under .
these Conventions certdin stricter procedural’
requirements are specified for persons who

qualify as prisoners of war under Article 4 of
the 1949 Geneva Prisoner of War Convention.
Article 85 of that Convention provides: “Pris-
oneks of war, prosecuted under the laws of the
‘Petaining Power for acts: committed prior to
capture shall retain, even if convicted, the bene-

fits of the present Convention,”  The proceed-

ings at- the Diplomatic Conference clearly
reflect that this provision was inténded to ap-
ply to pre-capture offenses; as well as subse-
quent offenses; thereby - obviating' the ‘holding

of the Yamashita case.’® Among the “benefits’
coriferred by the Conventlon is Art1cle‘ 102

poiorarit

whlch prov1des

A prisoner of war can be validly sentenqéd !
only if the sentence has been’ 1:&'0115‘111'{&6&1Y
. by the same courts according td. thé;shme
. procedures. as in the case.of menilers:of.
-the armed forces of theDetaining Power,
and if, furthermore, the provisions:of.the
present chiapter’have heens obserVed

 ‘While parag’l‘aﬁh 178,°FM ' 27210, The Law
of La,nd 'Warfdt"e, i’mfplies ‘that''a prisoner of

war may be tried’'bBy a'militdry commission if

the procedural safeguards applicable in‘ a
United States O.Qurt«martial proceeding are ap-
plied, this. conclusion is guestionable as Article
102. provides, for trial by the “‘same courts,”
In.any event, prisoners of, war are, subJect to
court-martial jurisdiction under ‘Article 2(9)
of the Uniform Code of Military Justice and it
would appear they should be tried” by courtr
martial in all instances®

The 1949 Geneva Civilian Convention, where
applicable;: imposes. certain . minimal’ standards
upon military commissions®” For’ eXample,. if

an accused protected: by this Convention has to.

meet & charge for which punishment may be
death or 1mprlsonment for two- years. or more,
notice concerning the' particulars of the. case
must be given to the Protecting Power, a neu-
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tral nation appointed to safeguard the interests
of a belligerent under the provisions of the
Convention, The accused is also entitled, in

 addition to other matters, to gqualified. counsel

and the right to petition against the finding and

the. sentence to higher United States authority.
" Generally &peaking, where this Convention is

appl_lc‘u,l_}*]_e ~a United States military commis-
gion dogs mnot try ordinary criminal offenses
against the local law. when the local courts. are
functmnmg 58 Consequently, when thls Conven-
tion is apphcable military commissions are pri-
rnarily‘ cbnbérned with offerises against the laws
of w;ii*‘§ A onnc*tments of the: Umted Sta.tes
rmlité.ry éﬁtﬂori’l&ies

( i B3 W IN \ B 4‘,‘. ’
frffl'a?mfze-Maa'twl ’I?he court-martlal is the
most dennondy: used ag'ency for the exerc1se of
mwh,tary iinigdietion,.. - : :

uﬁ (f%ﬁ% %iqzmqv (jﬁ@m Art,lcle 15 of the‘
yides, that,

.9‘?-?1& gLLey; that, 391' minor offenses, com-
mandin ?GFS 108yt ose certain 11m1ted
forms of: nomudlﬁlafl ;pumﬁ ment upon person-

. ne‘[mth[ in $heir command, Without resort to a

trial, by, court-gpartial By wsing. Artlcle 15, the
commandmg officer . becomes a.nother agency
through which military Jurlsdictmn may be
exerclsed

d Cawts af Inquiry. Artlcle 185 of the Code,

“autherizes the appointment of- courts of inquiry

“to invéstigate any matter.” A-court of inquiry
is a.formal, .fact-finding tribunal and. consti-
tutes: another .agency through which.. mlhtary
jurisdiction may be exerclsed

e ey
. 8% Bee 111 COHMEN'I‘ARY OoN Gmmyn CONVENTION Rul.Aﬂvn 'ro THE

THEATMENT OF PRISONEHE OF WAR 4132427, Pictat ed.’ 1060},

Ké Aa it is ‘riot dlscussed elsewhere in this Pamphlet; it ahou]d ba
noted that the 1949 Geneve Priscner of War Convention axplicitly
provides for certain procedural pafegiards for prisoners of war,
e,., prohibition’of -double prosscution for. the same eeti:(Art, 84),
prohihition of ex_post facte lawe (Art 90), prohibitien of dom-
phlsory selfi{vierimination (Art. 997, right 't qualified. ‘counsel
(Arts; 99,.108), right of :appesl i(Art, 108}, the right to a: speedy
trial (Art. 108), pmvision for compulsory nttendance of witnesses
(Art; 108),  and before senténde 4 adfudged, ‘the  coutteminrtial
mush bo informed; that the -prispner of! war,. not bejng & United
States mational, is not bound to it by any duty ‘of alleglanca

(Asta. B7; 100). 8ee  also ‘other applicable procedural rqquirezﬂanh. .

in Arte 82~108 of :this Conventlen, = . ... .

a7 See, , in pa;'t.loular. -Arta. Bﬁ N—TS. 117—126 1949 Gnnwu_
Civilian Convent.!qn . ‘

B8 AT G4 of tHe 1840 -Geneva’ Gl‘vlllsn ‘Convdrtion provides that'
the "penal - laws of; an: joteupied ‘teirltory. shell .remaln ipn; foree;
unleas suspended for security ressons or hecnuea they sre ln oon
flict with the Conventlon.

B
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CHAPTER II

NATURE OF COURT- MARTIAI. JURISDICTIQN

1. NATURE OF COURT-MARTIAL
* JURISDICTION '

&, Source Courts-martml are. not a. part of
the Jud1c1ary of the United States nor are they
included among the “inferior. courts” which
Congress may establish under Article III, Sec-
tion 1, of the United States Constitution.
Court-martial jurisdiction is, however, derived
from the Constitution, based principally upen
the autherization to Congress “t0 make Rules
for the Government -and Regulation’of the land
and naval Forces.” * Note thit alt ough. strict
compliance ‘with the"crea,ti‘ve stitités ﬂoxffk
gress i necessary, thé ﬁi'oéeedingé of’ '4 co
martial are ‘“void only by & fa‘ilui*e b éoﬁlbl’j'
with those provisions which cdnstitfdze” “ndté
pensable prerequisites’ to the exerclse bf court
martial jurisdiction.” #

b. Penal Character, Court-martial"*j'urisdi'c-
tion is entirely. penal or disciplinary in charac-
ter. ‘A court-martial may not adjudge a civil-
type remedy such as the payment of damages
or the collection of a private:debt. Courts-
martial are authorized to consider only crim-
inal, as-distinguished from civil, cases.

Note, however, the exceptional authority of summary
courts-martial to administer oaths’ to act ag quasi-
administrator of the effects of deceased gervice person-
nel 4 and to conduct an mque:stE : : .

c. Place of. Commzsswn of Oﬁ’ense
" (1) .General. The jurisdiction of courts-
martial does not ordinarily depend upon where

the offense was committed.® Unlike the federal

courts, courts-martial are not required by: Ar-
ticle III and. the Sixth Amendment fo try the
accused in the place where the crime was com-
mitted.™ While' civilian® practitionérs are con-
cerned with thig l]umsdwﬁmnal factor, mlhtary
lawyers-are: coneernad: w11:h status” 85 & Jurls-
dictional problem, )

16

(2) Exceptwm

(a) “Cmmes cmd oﬁ’emes n@t capttal ”
The “Crimes and offenses not. capital” clause
of Article 134 authorizes the t¥ial by court-
martial of violations ef apphpable federal
statutes.? When the federal statute is of limited
geographical aplication, such as 't}le District of
Columbia Ceode, -the offense must have been
committed ; within the geographical area to
which the particular statute applies in order to
be cognizable under this clause of Article 134,
Note, however, that even in sucH case the ac-

‘cuged need not. necessarlly be tried in that geo-

]

o AT '¥ La,w, of . ’Af’eourt-martlal also.
ha.s Jurisddctlon toitry atiy - persoh who by the

law of waris dubijéct: to' tial by a military

tribunal.? Insuch a case theicourt-martial gen-
erally sits in the country where: the offense is
committed, and if the person being tried is a
protected person under the 1949 Geneva, Gml-
ian Convention, the court-ma.rtml must sit in
the occupied countryt® .

-d. Court's Leaving Geographital Command
of the Convening Authority. The jurisdiction
of a ‘court-martial does not depend upon where
the court gits, This rule wa.s applied in Duﬂmt n

- 118, Constitution, Art 1, $ 8,

2 United  States v. Vandenpool 4 USCMA 561, 16 CMR - 185
(1954} . R

3UCMJ, Art, 138,

+10 UB.C. § 4712 (1958).

610 U.8.0. § 4‘711 (1958},

S UCMJ, Art. B. ! ’

% United Stites' v, Gravitt, s USCMA- 248, 1T CMR 249 (1954)
ACM 7761, Bchreiber, 16 CMR 639 (1954) .

5 UCMIT, Art. 184,

BUCM.T Art. 18;. Bee also para.: 14,- MOM, . 1951,

1% Art, 68, 1949 Goneva Clvillan Convéntlon. Cf. Exz parfy Qgir{n,
81T U.S. 1 (1942), which indicates (and Wabdiski, '81 Up. Atty,
Gen, ‘858 (1019), which Inferentially indicates)!that -military: homs
migsions trying offenders. for volations of the liw of war may pit
ih the United States, . .

11.0M - 324285, Durant; 78 BR 49 (194’1)

PEEPEERRES
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a case which involved the theft of the Hesse
crown jewels, In that case the defense con-
tended that the court lost jurisdiction by leav-
ing Germany and convening femporarily in
Washington, D.C. The board of review held
that the court’s leaving the command of the
convening authority did not deprive it of its
jurisdiction,12

e. Transfer of Court Members. If members
of a court-martial are transferred out of the
command of the convening authority, after a
case has been referred for trial to the court,
the court is not thereby deprived of jurisdic-
tion. In such case, it still derives its jurisdiction
from the original convéning authority, who may
thereafter act as reviewing authority in the
case, 13

f. Accused o Member of Another Command.
It is not esgential that the accused be a member
of the command of the convening authority in
order for a court appointed by such authority
to have jurisdiction over him. Thus, if he is
a member of the Army, he may be tried by a
court appointed by any competent Army au-
thority.'* Note that this is not a question of
the exercise of reciprocal jurisdiction by one
armed force over a member of another,

g. Absence bf Accused, A court-martial does
not lose its jurisdiction over an accused who
voluntarily and without authority absents him-

self from the trial after the arraignment but

prior to findings or sentence. The accused has
waived his right to confrontation and to offer
ev1dence in his behalf.1s

2. FINALITY OF COURT-MARTIAL
JUDGMENTS

a. The Codal Provisions. The Code provides!®
that the proceedings, findings and sentences of
courts-martial as approved, reviewed or af-
firmed under the Code shall be final and con-
clusive, and that orders publishing 'such pro-
ceedings and all action taken pursuant to these
proceedings are binding upon all departments,
courts, agencies, and officers of the United
States, subject to—

- (1) Action upon a petition for a new
trial ;17
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(2) Action by the Secretary of a Depa.rt-
ment to—

(a) Remit or suspend any part of the
unexecuted portion of any sentence, other than
a sentence approved by the President; br_

(b) Substitute an administrative dis-
charge for a discharge or dismissal executed in
accordancé with the sentence of a court-
martial,18

(8) The constitutional authority of the

.President to exercise clemency

b. Review of Court-Martial Proceedings “in
Federal Courts. Congress in enacting Article
76 clearly intended that so far as Federal judi-
cial review is concerned, court-martial proceed-
ings are flnal and conclusive, “[s]ubject only
to a petition for writ of habeas corpus in Fed-
eral court,” 1

The restrictions on the review of court-
martial convictions by the courts are well
stated in In re Yamashita:»

. military tribunals which Congress has
sanctioned by the Articles of War are not
gourts whose rulings and judgments are
made subject to review by this Court. .- .-
They are tribunals whose determinations
are reviewable by military authorities
either as provided in the military orders
constituting such tribunals or as provided
by the Articles of War. Congress conferred
on the courts no power to review their de-
terminations save only as it had granted
judicial power “to grant writs of habeas
corpus. for the purpose of an inquiry into
the cause of the restraint of liberty.” 20
U.8.C. 451, 462

12 Agcord, Durant v. Hiatt, 81 F. Supp. 848 (Dc Gs 1948),
aff'd, 177 F.2d 878 (bth Cir, 1848},

13 CM 316183, Holstein, 85 BR 271 (1847).

14 CM 227290, Wyatt, 16 BR 217, 256 (1843). ) ]

16 Para. 1l¢,- MCM, 1951, See United States v. Houghtaling, 2
USCMA 230,.8 OMR 80 (1663},

16 UCMJ, Art. 78,

17 UCMJT, Art. T8,

18 UCMJT, Art. T4, .

1% Bea H.R. Rep. No, 491, 81st Congm., lst Sess., p. 85; 8. Rep.
No. 488, 81st Cong., lst Bess., p. 32. Sece also & U.S.C. § 1001(a),
which speclfically - excludes courts-martial from -the -opération of
the Admlinistrative Procedure Aet, See also discussion at Chapter
111, Section 1, infra.

20827 U.8. 1, § (1048).

17
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The Supreme Court reiterated th1s principle
in Hiatt ». Ba"own21 tmd n Bwrns 'v Wilsonzz
wherein ‘it stated: -

Mlhtary law hke state law, is a ]urlspru- .
dence which exists separate and apart -
from the law whxch governs in our federal
"""" This Court has
‘ played no role in its development we have
exerted no supervisory power over thé'"
courts which: enforce it; the rights of men

in the armed forces must perforce be.¢on-.

ditioned to meet certain overriding de-
mands of discipline and duty, and the eivil"
~ courts are not the agencies whiech must" "

determine the precise balance to: e strwdk 7%

in this adjustment. The Framers expres’s:lyf P
" entrusted that task to Congfress o
gress has provided that!‘these’ detef'mma-
tions are “final” and “binding” upon all. -
courts.

" In Goldstem w, Jo?ms(m,“ wh.ich mvolved a
collateral attack upon'a doutt-martial convic-
tion under the; declaratory. judgment statute,
it was stated, “]Jt 18 equally. well settled that
in the a,bsepce of ,physmal confinement the
courts cgnnot mterﬂere with nor in any way
review, courtnmaytlal procedings.” Likewise in
Alley - v, Chief, Finance Center,“ in which
plamtxﬂ’ sought an order 1nvahdat1ng' his gourt-
martial conv1ct10n, the court, citing the ﬁnahty
provision of Article 76, Un1form Code of Mili-
tary Justice, stated that it was without author-
ity to reconsider the decisions of military appel-

" late, trlbunals.

The only reported departure from this well-
established principle occurred‘in 1958 when the
United States District Court for the Distriet of
Columbia in Jackson v, MeElroy,2® undertook

to re-examine a court-martial proceeding on a.

petition for a declaratory judgment, The court
baged its assertion of jurisdiction on the au-

thority of Harmon v. Brucker®®in the following

passage: “Nor, in view of the recent case of
Harmon v, Brucker, indicating a negative an-

swer need we' pause to' debate the old question,
of whether habess. ¢corpus is.the only proceed-.

ing in which 1t {g'competent to raise ‘the ques-

tion of jurisdietion.” 2 However, the question

18

Goﬂ.i‘ y

involved: in Harmon v. Brucker did niot relate

‘to judicigl ‘review -of a court-martial proceed-

ing; rather, the issue considered there was the
propriety ‘of judicial réview of ar administra-
tive action: by the -Secretary of the Army in
issuing. other-than-honorable discharges to the
plaintifts {based on their pre-induction ‘ activi-
ties. The Supreme Court held that the Disgtrict
Court.had Jjurisdiction to determine whether
the gcz;etarav hee1 e,xceeded his powers and to
grant, Jud,lglﬁ} ief. if_he had done so. The
COPTT, )sgq@ﬁcally reﬂugegl to state whether any
conistity mnal isties Were involved.ts Therefore,
t‘h{g, 40 gon v M(; o ‘-‘declslon is clearly in
error ip; reiymg' on. Haﬂ'mon v.. Brugker, which
did not in" dny manner hold or indicate that
the F‘ederal courts have jurisdiction to review
the ﬁndlngs or sentences of courts-martial.

c. Co-rrectwn of Military Records

(1) 10 U.8.C. § 1552. This statute pro-
vides that the “Secretary of a m111tary depart-
ment, under procedures established by him .
and acting through boards of civilians . , . may
correct any military record of that department
when he considers it necessary to correct an
error or remove an injustice.” Pursuant to this
authority, Army Regulations have been promul-
gated establishing the Army Board for Correc-
tion of Military Records and settirig'forth the
procedures to be followed in making applica-
tion, and in the consideration of apphcatlons,

for the correction of military records by the

Secretary of the Army acting through the
Board.2 '

{2) Construction, This statute reﬂects the
desire of Congress to free itself from the bur-
den of correcting military records by private’
bills and provides a method for accomplishing
the same result by admmlstratlve action. While
the statute extends to court‘martial proceed#
1ngs, it does not permit the reopening of the

#8806 .8, 108 (1950).

4 Bdd U.8. 187, 140, 142 (1&58).

08 184 F.2d 843, 848 {D.C. COjr. 1684},

84167 F. Bupp.. 808 : (8.D, Ind, 1968).,

5 108 . Supp. £57T (D DC 1968)

2 HE8 US ‘B (1658). ‘

37188 F. Supp. at 286, :

8 955 U.8. at 581, ' '

AR 1§-18% (8 January 1962}, The Board frdquanhlx mquasta-
the opinlon of The Judge Advoeata General on questions. oﬂ ]nw._
arleing In casen pending before it.
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proceedings, findings, and sentences of courts-
martial so as to disturb the conclusiveness of
such proceedings, findings, and sentences. Thus,
the Army Board for Correctlon of Military
Records, being an administrative body not in-
cluded in the court-martial system, may not
‘question the validity of court-martial proceed-
ings nor recommend that they be declared null
and void. However, if the Board determines

AGO 9198A
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that an injustice has occurred in a particular
case, it may afford some relief by recommend~
ing to the Secretary that he change the results

of ‘the gsentence by appropriately correcting all

military records, except those pertaining to the
court-martial and subsequent appellate pro-
ceedmgs 80

80 40 Op. Atty. Gen. 504 (1947); 41 Op. Atty. Gan 8 (1949).
JAGA 1066/5590, & July 1866 (unpublished).
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CHAPTER III

HABEAS CORPUS

1. INTRODUCTION

The federal courts have recognized in a long
line of cases that military courts are not ju-
dicial courts under Article III of the Constitu-
tion, and absent express statutory provision
are not part of the judiciary of the United
States. Accordingly, their judgments are not
subject to review by direct appeal, writ of
error, or certiorari! In the leading case of
Dynes v, Hooper,2 the Supreme Court said:

. . When [a sentence of a court-martial
has been] confirmed, it is altogether be-
yond the jurisdiction or inquiry of any civil
tribunal whatever, unless it shall be in a
case in which the court had not jurisdiction .
over the subject matter or charge, or one
in which, having jurisdiction over the sub-
ject matter, it has failed to observe the
rules prescribed by the Statute for its
exercise,

. With the sentences of courts-martial
.which have been convened regularly, and
have proceeded legally, and by which pun:
ishments are directed, not forbidden by
law, or which are according to the laws
and customs of the sea, civil courts have
nothing to do, nor are they in any way
alterable by them. If it wére otherwise,
the civil courts would virtually administer
the Rules and Articles of War, irrespective
of those to' whom that duty and obligation
has been confided by the laws of the United
States, from whose decisions no appeal or

. jurisdiction of any kind has been given to
the civil magistrate or civil courts.® )

Dynes v. Hoover was decided by a Court domi-
nated by Chief Justice Taney, whose views re-
stricting the power of federal courts.generally,

and specifically their authority to review the
actions’ of legislative tribunals, were often
evidenced.¢

Possibly Congress could provide by statute
for direct review of court-martial judgments
by the federal courts—for instance, by appeal
of certiorari from the Court of Military Ap-
peals to the Supreme Court. In this connection,
it should be recalled that Winthrop did not
base the independence of courts-martial on any
congtitutional doctrine of separation of powers;

. the court-martial being no part of the
Judiciary of the nation, and no statute
having placed it in legal relation therewith,
its proceedings are not subject to be di-
rectly reviewed by any federal court, either
by certiorari, writ of error, or other-
wige, . . 5

- As previously indicated,® habeas corpus has
historically constituted the primary means of
collateral review of findings and sentences of
courts-martial. There appears to be a growing
tendency, however, to attempt to invoke? other
remedies® with varying degrees of success.?
The scope of such review ig very limited, in
any event.” Perhaps the best general charac-
terization of these “collateral remedies” is as

18ee Exr parte Vallandigham, 8 U.S. (1 Wall) 248 (1888);
WintHrOoP at BY.

281 U.B. (20 How.) 86 (1BE8).

3 Id, at 81, B2, '

4+ Se¢e, c¢.p., United States v. Gordon, 60 U.8. (2 Wall) 56}
(1886) ; United States v. Ferreira, 64 U.8. (18 How.) 40 (1852).

5 WINTHROP at 60 (emphesis added). But ses Gordon v. United
States, 117 U.8, 608 (1864) and United States v, Willinms 288
U.8. 858, 664 (1883).

% Bee Chapter II, paragraph 2b, supra, ‘

7 See- Dynes v, Hoover, aupre n.2; Martin v. Mott, 25 U.8. (12
Wheat) 19 (1827) ; United States v, Brown, 206 U.S. 240 (1807).

5 Hooper v. United States, 826 F.2d 982 (Ct, CL) (1064) ; Bha~
piro v, United States, 107 Ct. Cl. 650, 60 F. SBupp. 200 (1947).

? Jaokson v, McElroy, 163 F, Supp. 357 (D, D.C. 1958),

108es In ro Yamashita, 927 U.8. 1 (1948) (petitlon enter-
tained, but relief denled on merita) ;: Smith v, Whitney, 118 U.8.
167 (1884). . a o
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follows: whenever the action of a court-martial
is drawn in question in the federal courts, in
any justifiable controversy within their general
jurisdiction (in which a judicially enforcesable
remedy is sought), such courts may review the
fundamental validity of the court-martial con-
viction to a limited extent.!! Both the scope:of
such collateral review!? and the general policy
considerations limiting its exercise!s would..
seem to be the same, no matter how the issuse,
is raised in.the federal courts.. Habeas corpus,
however, is normally available, and has jn pracs,
tice become the primary form of action ‘in
which any collateral judicial review of cogrt-
martlal convictions takes place. For thls rea-

son, only habeas will be discussed in thls Chap—
ter, with the understanding that the Jaw here;n
developed on both the scope of review. a.nd t}}

general policy hmltatlons on rev1ew woul !

arises in the federal courts

2. THE WRIT OF HABEAS CORPUS

a. Definition, “A wrlt directed to the personu.
detaining another, and commanding him to pro-
duce the-body of .the prisoner, (or peraemle
tained) with the day and cause of his “eaption
and detention, . . . to do, submit to, and. .receiye
whatsoever the Judge or court awardmg the
writ shall consider m that behalf "

THEE fz ¥

b. - Purpose. ‘The. “grea.t writ of llberty” i85
it has repeatedly been said; unconcerned: withs
the guilt or innocence:of the prisoner. Its func-
tion is to terminate “unlawful” confinement::
In determining whether military .confinement:
is lawful, the Manual states that ‘“the sm le
inquiry, the test, is Jurlsd1ctmn--whethe;:,t{
court-martial had jurisdiction of the persont‘ac-
cused and the offense charged, and acted. wx’ﬁh@n
its lawful powers in the sentence adJudg‘ed *”-‘“‘

3. NATURE OF “RESTRAINT” REQUIRED J‘O
'SUSTAIN HABEAS CORPUS - :

a, General, Before proceeding to a disciggion
of the jurisdiction of various courts to-enter--
tain the petition and the scope 'of inguiry into..
the legahty of the restramt it ds necessary to -

conslder for'a moment in view of the naftire . -

of the writ, what interféerence with personal

AGO 5106A
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liberty will constitute ¢ ‘restraint” for the pur-
posé of the writ, A satisfactory all-inclugive
definition of the term would be most difficult
to frame. The statute conferring jurisdiction
on ‘specific federal courts and judges to grant
the writ 18 ‘speaks simply of ° “prlsoners n* cus-
tody.”

“ b, Moral Restmmt Insuﬂic@ent One general
rulé ‘thay be discovered in the cases, although

the particular facts are probably of contx;ogllng'

1mportance in each case. The general rule, as
followed in the Manual, is that ‘mere moral

réstraint, as distinguished from physical con-

ﬁnement, iz generally insufficient to warrant
1ssuance -of .the writ,1” 8

(1) Arrests, In Wales . Whttney,l& the
Medlcal Director of the Navy had been placed
in arrest pending trial by court-martial and} had
been ordered to restrict himself to the limitg of
the: clty of Washington, In denymg his pebition
for g, ert of habeas corpus, the. court saids

Iq bhe case of 2 man in.the military serv--
ice‘or naval service, where he is . ., always
more or- less subject in his movements, by
‘the : very necesgity of military rule and
sybordination, to the orders of his superior.
officer, it should be made clear that some

N 3 e

11 Biirna v. Wilson. 343 u.s. 137 (1953), Em :pam Reed, 100
1.8, 18; {1897).

12 Gompare all ceses uitad aupru n7.

12 One example of suth a consideration .ls..the requirement that
the- ipdivl’gdual exhaust all avallable militdiry judicial remedles be-
fore" aﬂ!f federal’ court will revlew the issue. 5S¢ infra ‘pars. da.
Thig ;ig: obviously e wise moneral rule that nprevents unnecessary
friotlon between the oivillen and military jud!ciary. and promotes
the-ordédly . administration of 'nilitary justlce. BY ‘contrast, the re.
quirement thpt.the individual presently be 'in oustody,' see infra
para,. §, is clearly a s quul rule—the jurlsdiot{onal fact essentlal
to "GMthln s writ of habeas corpia, The: formér i 'a ‘general func-

tlon: of the relation between the-civillan gnd military systems, while’

the latter is pecullar to the form of eetlon consernad,

"It -8 quite possible, of course, that a general policy limitation-

may, - Bﬂwﬂvely ‘preclude certaln forms -of .actlon in the federal
courta For instance, the requlmment of exhaustlon of remedles.
supra, would seem to preclide 'any form:of antdeibatdry affirmative
rellef.in the federal courts, in all but. wn oxtraordinarily. clear came.
Hea Hooper v, Hartmen, 183 F' Bupp, 447 (SD Cal,, 1058) (geck-
ing mandamus; prohibition, declaratory judgrient,'’Ahd: injunction
by three-judge federal eourt—all in an attempt. to. prepont trial by
court-martial), af’d, 274 F.2d 420 {dth Oir, 1869} (conetruing de-
oialon below ma baséd on fellure to’ exhaust - milltary reméties).
Compare -Wales y,: Whitney, 114 U.8, 864 (1884), (hgbess. corpua

beforo trial: denied—declsion nondnal]y bnaed on pertltlonprn nm- )

ont. freadom’ :from. “oustody | PO ; :
+4.BLAGK,. Lay:  DIOTIONARY: 88T tn o mu). TN g
16 Pdta, Bldo, ch 1051, ‘ D
18 28797.98.0; s 2241 (10589 - (P PR R R AR
17 Para, 214, MCM, 1061, e ;
18114 U.8. B84 (1885),




Pam 27-174

unusual restraint upon his liberty of per-
~ sonal mOVement exlsts to justify the issue
“of the .writ. Somethmg more thah.
moral restralnt is neeessary to make a case
for habeas corpus, There must be actual

corifinement or ‘the present means of en-- :
"'foremg it.re- ‘

(2) Parole. Although there are apparently
no cases in wh1ch the va11d1ty of a mlhtary
parole ‘has béen tested by habeas gorpus, the
Supreme Court has held that parole’ “restrlcts
4 petaftloner 38 freedom enough to support a pe-
tition for habeas corpus.” 2 The Court’s oplmon
saidi . \

[The] writ [of habeas eorpus] always,
could and 8till. ean reach behind prison
walls and iron bars, But it can do more,
It i¥ not now and. never has been a statlc,
narrow, formahstm remedy, its seope has
grown to achieve its grand purpose—the
protection of individuals agalnst erosion of
their rlght 'to' be free from wrongfufl re-
stralnts upon- their. liberty. While" petis
_tioner’s parole releases - h1m from imme-
diate physical .imprisonment, it 1m‘pose§

. conditions whi¢h significantly confine. and:
restrain his freedom; this is enough:to keep
him in the ‘custody’ of the members of the

. Virginia Parole Board within the meaning
of the habeas corpus statute o .

e. Inuohmtary Military Semce
(1) Induetion. A person 111ega1]y mducted
mto the military service may generally obtain

his releaie by writ of habeas corpis withbut

any additional restraint being imposed upon
him. The. 1mphc1t threat and ability t6 use phys-
ical - Measures: 1s concewed to be suﬂiclent re-
stramt. Do
(a) :~’1‘he Supreme Court in dicta. in sz-
son v, United. States,® obgerved: -

‘It has: besn: “elearly estabhshed that the

remedY by 'WW t his

‘the wron*gﬂu ;

wrongful induction‘cases’ %i“t}‘(bﬁ ezﬁdt*ettimgf to
any requirement of: restramta""
subjection to military law: -

e ¥ Ine atEr decasions,“* ‘the « Sl.lpreme"
Court dlscussed the right to-hiabeas.corpus in

that mere -

(2) Ezxpiration of term of service, Mere
subjection to ml]ltary law is sufficient “r
straint” to. su pport a petition for a writ. of
habeas corpug ‘where the petitioner alleges he
is 'being wrong'fully held in the service after
exb1rat10n of his requlred term of  service,2t

d Enlwtmept by a Minor.

(1).*Opdinarily a parent who has not con-
sented 10 "th¢ enlistment of his minor child
under ‘the #ge of 18 may have the assistance
of ‘a writh: pf Habeas corpug to secure the dis-
charg‘e -(dr' ré]éase) of ‘such ‘minor.2s

(2)In addation, 8 tinotichild himself may
obtaln fﬂ‘s Ve gase ‘Where his' enlistment  was

absdlutely Void as prohlblted by statute and'

by contlnumg' to serve after he at-
talned the Tecessary age for enlistment.2

_"(3) 1t has been suggested that this right
to employ habeas corpus to secure thé release
of a minor child rests upon the general right
of a parent to the custody of his minor child
rather than on a rationalization of the re-
stralnts involved in h1s m111tary service 2T

4 MISCEI.I.ANEOUS I.IMITATIONS ON
/HABEAS CORPUS -

a. Ea:hausfzon of Remedies.

(1) Geneml rule. Habeas corpus, being an
extraordinary remedy, will not lie where the
law has provided another remedy that is pres-
ently available to the prisoner.2s -

" (@) ‘Statutory provision: 28 U.8.C, §
225b provides for a motion to vacate, set aside
or correct: the -gentence imposed by a- federal

10 114 U.8. 584 6'71—‘72

20 Jones v. Cunnirigham, 871 U.S. 286 (1988).

o 871 U.8. 2848, 248,

221820 1.8, 388, 850-60 (1946).

Bk'Eabap v; ‘DUnited States, 527 U.8, 114, 124 nl7 (1946) ; Or]oﬂ
v, Wﬂ.lnuwhbr 354 U.S. 83, 04 (1088).

14 8ep Miley v. Lovétt et al, 193 F.2d 112, 713 (4thi Cir. 1951),
cert. dended, 842 U.8. 019 (1952).

25 B parte Bakley o ux, 148 Féd. 56. (E.D. Va. 1808); af’d. eud.

nom, Dillingham v. Bakley, 1562 Fed, 1022 (4th Cir, 1007} 1 United

States v. Overton, § USCMA 684, 26 ‘OMR- 464 {1088, ‘But see
United Btates v. Bean, 15 USCMA 203, 32 CMR 208 (1862},
0 Compare Hoaklns v. Pell, 280 ¥ed. 270 (B¢h Cir." 10175, with

Bz parte Bea,ver 271 .Fed. 403 “(N.D, Ohio 1821). .See also Batrett: -

v. Lboney, 158 F, ‘Bupp. 224 (D.C. Kan, 1087), aff'd, 252 F.2d 688

(10th -Cir, 19§8Y, ‘for opposite mult whern prlsdner ha. entordd*‘

upon 8- constrqctive enllstrhent, ;
37 Seo United States ex re! Good.rnan v Hmrn, 158 F
Cii! 1043) :

% Fay v. Noiu. M US. L9, L o g

@




court; permits the motion to be made at any
time; prov1des for an appeal from the order
entered on the motion; and chects that .an
apphcat:on for a wrlt of habeas corpus . in
béhalf of a prlsoner . ... shall not be enter-
tained if it appears that the apphcant has falled
to apply for relief, by motion, to the court
which sentenced him, or that such court has
denied him relief, unless it also appears that
the remedy by mot1on i inadequate or ineffec-
tive to test the legahty of his detent1on e

-

ﬂ/f - (b) In Meyers v. Welch, a0 the Circuit

“"Court held the prisoner had no rrght to relief
by habeas corpus until he had appealed 1;he
order of the trial court denymg the motlon to
vacate sentence,

(¢) The provisions of 28 _U.S.C. § 2255
are not, however, applicable to a prisoner con-
victed by court-martial. In Swisher v. United
States,?t the court stated “Clearly this Court
is without jurisdiction to grant any relief to
the petitioner under the provisions of Section
2265, Title. 28 U.S.C.A.”. Swigher . ha.d ‘been
convicted by a- general coulrt-martlal convened
at Fort Jackson, South.. Carqlipa, R

(2) Military rule. -

(a) Articlé of War 53 (' Petitloﬂ for New‘
Trial) was the first Congressional attempt“‘to
stem the flow” of habeas corpus petitions in
military cases. Article of War 58, a section of
the Elston Act, became effective 1 February
1949, and was relied on to dismiss summarily
applications for habeas corpus, pending before
the act became effective, in which . petitions
under AW 53 had not been filed.”? .

The Supreme Court's decisiong in Whélchel
v; McDonald 3 and Gusik v. Sehilder? estab-
lished that a prisoner having been denied re-
lief under AW.58 could still apply for relief
by habeas corpus to test the Jurlsdlctron of the
trial forum,

- (b) The.Uniform. Code: When the Uni-
form Code of Military Justice was drafted, the

question of providing for an -extraerdinary
remedy arose. It was felt that for cases arising
under the Code, the appellate. review  required
by the Code was so substantially improved that
the broad relief of AW 53 was not required.®

AGO '9188A
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Accordingly, a
a,ui;horrzlng a ‘“new trial” only on. narrow
grounds of newly dlscovered evidence or fraud
on. the court"'6 It Would seem that a prisoner
mlght allege a number of deficiencies in the
proceedmgs Whlch would not qualify as. newly
discovered ev1dence or fraud on the court, In
such a case, we mlght expect the court to hold
it unnecess.a.ry for him to file a petition under
Article 78. In Bokoros . Kearney,"" however,
the dlstrrct judge sa.ld h

It isnow well established tha.t 1f a. pro-.
cedure is available in the military estab-
lishment by which a person detained by
reason of a military judgement can obtain
rehef from such judgment, if he'i is entitled
to be relieved from the effects of such
Judg'ment such person must_follow such
procedure and exhaust the remedles pro—
vided . [or] the federal civil courts will
refuse to 1nterfere .. Pet1t10ner has filed
no such petltlon for new trial [under Ar-
ticle 73, UCMJ] and has wholly failed to
allege or show good cause’ for failing to
B ﬁle sueh 3 petltlon for new trial%

ap; {I'hjs= provislon fvaa. héld to be constitutional:in Martin v, Hiatt,

174 FZd 380 (5th.Cir, 1940),

80 170 F.2d 707" (4th-Qir. 1060).

81 §.D, 8.C., 22 May 1968 (unpublished). ’

42 Csae No. | %30, Browell: y. Johnson -(D.D.C.,. 14 . June 194%) ;
Whelchel 'v. Mc onald, 176 F.2d 260 (2d Cir. 1949).; Hiatt v, Burch-
field, ‘Hiatt v, Fugate, ‘Hiatt v. Jackson, 179 F.2d 670-680; (6th Olr.
1680) i '‘MoMahon. v. Hunter, 179 Fi2d 661 (10th Cir. 1850) ; Hunter
Y. Beeta. 180 F.2d 100 (10th Cir, 1960) ; Schilder v. Gusik, 180 F.2d
862 (6th Cir. 1850). .

38 b40 TS, 182 (1050).

% 840 .8, 128 (1050).

96 Hearings beford Bubcommittee of House Armed’ $qrviees Com-
mittee on. HR. 24908, 81t Cong., 1st Seass. 1210-17. .

8 UCMJ, Art. 78,

47 144 F. Supp. 221 (ED Toxas 1056)."

8 Seo alao In EC) Taylor. 180, F. Supp. 082 (W.D. Mo, 1958), in
which the peﬂtioners caso. had not been rwiewed by a board of
review, The court, citing Gueik v. ‘Schilder, supra n.34, and Bu&s
v, Wilson, 846 187 (1068), pald:

Tt is only after a millt.ary p!’lsnnerr ‘has exheusted military

remedies available to. him ‘under’ [thé Uniforin' Code of Military

Justipe], to. have n mﬂltary decision rgviewed, that the same s

open to reevaluation on’ due process of law considerations by a

United States Distriet Court. i
But gee Williams v. Héritage, 323 Fﬂd 781 (Bth Cir. 1888), where
the court stated “wg do not dispose of this appeal upon the claimed
fellure ‘to oxbaust militery remediéa. The relief avallable under
Afticle 87 must.be soiight. within ‘80 days from the time of the
decision of & board.of review,' gnd that available under Artlole 78
“within one year &fier approval by the convening aithority of a’
court-mhrtial - sentence’, . Inesmuch aa these retedies are no
longer .avellable, to uppelllmt, lt. -appears that the. recently degided
cose of Fay ». Nnm, 1088 872 'U.8. 301, 434-435 governs in prln-
cible ‘and ‘that prior fallire to seck military roview: lui hio: lbngar '
necessarily a bar to habess corpus relief otherwlse available;" it

new provision was enacted,

o e
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(e) In Burns v. Wilson,® the Supreme
Court referred to its decision in Gusik* as
holding that the exhausting of military rem-
edies, and the resultant “finality” of the mili-
tary judgment “does not displace the civil
court’s jurisdiction over an application for
habeas corpus.” But, the court ‘continued, citing
Whelchel 21 “these - provmmns do mean that
when a military decision has dea.lt fully and
fairly with an allegation raised in that appli-
cation, it is not open to a federal civil court
to grant this- writ sump]y to- re-evaluate the
evidence.” 42 :

(d) A number of Courts of Appeals and
District Courts. later reaffirmed the require-
ment for exhaustion of remedies. Note how
ever:'Judge Holtzoff"s conclusion in Guaglmrdo
v, McElroy* that in Toth v. Quarles® and Rezd
v. Covert,® the Supreme Court overruled sub
gilentio so much of the Gusik ' case as requlred
the exhaustion of remedies. Although ¢onced-
ing that the issue was not commented Jon by
the Supreme Court in either case, he believes
it would not be “appropriate” to assume the
Court had “overlooked” the fact that neither
Toth nor Covert had exhausted their mllltary
remedies.*8 TR

(e) Relief by the Arf_my-' Bﬂaﬂd-»fer Cor-
rection of Military Records: The fynctions of
this board are discussed in paragraph 8¢, Chap-
ter TI, supra. The recent ‘case of Ogden v.
Zuckert,® held that the failure of the plaintiff
to. resort to the Correction Board did not de-
prive the court of jurisdiction of his action for
a declaratory judgment that he shquld ‘be re-

tained on the permanent retired list rather than

% g discharged. -Since an . application to
ABCMR is a permissive administrative rem-
edy, the. prmclple of ‘that case would clearly
be apphcable to habeas corpus proceedings. -

b, Jumd@cmon pwer: Pet’ttw'ner. The Jurlsdm—
gmnt Writs ‘of
gdjetions” is

terr1tor1a1 unlesé-- présgly”
dian are within"the’ Stﬂ’l;e'
the. territorial limits of theu-
lacks jurisdiction.st = * " R

24

- Eteentmgerﬁs_

)ib eﬁl@g@é‘ﬂ by’ stat-
ute® Even- though both. petitioner-gnd cugto- _'

dlstt‘ietb ‘the - eeurt-_

A difficult question arises as to what process,
if any, a person may employ to assert federal
rights, when he is confined in an area not
subject to the jurisdiction of any district court.
This question Wwas expressly left open by the
opinion in Ahn-ens v. Clark® In Johnson v.
the question seemed to be
squarely raised. Petitioners there were 21 Ger-
mah nation s “who. had been convicted of war
crimes by'a military commigsion in China, and
then transported to Germany to serve the1r sen-
tences, Servme\ of: twrits of habeas corpus was
ma’de on officials of the Defense establishment
who ‘were in the District of Columbia, but who
.qre‘able to ‘exercise direction and control over
the jailer in Germany. The Supreme Court
he,}d that habeas would not lie in such a case,

in. whlch the prxsoners had at no time been

wlthm the territorial jurisdiction of the federal
courts

Subsequently, however, the Supreme Court
hag decided (on the merits) several cases in
whic¢h petitioners were confined outside the
United States, In Burns v. Wilson,% the peti-
tioners were confined in Japan, and in United
States ex rel. Toth v. Quarles," the accused had -
been taken to Korea after being apprehended
in. Pittsburgh, In Burns, the majority com-
pletely ignored the problem concerning the

ot 346 U.8. 137 (1953)

0 Supre n.3d.

11 Supre n.38.

42 346 U8, at 142,

48 Sew, e.g; Osborne v. HBwope, 226 F.2d 908 (4th Cir. 1068} o
In re Varney, 141 F. Supp. 10¢ (8.D. Qal. 1958)

#4158 F. Supp. 171 (D.D.C. 1958).

45 360 WU.8. 11 (1066).

48 364 U.H. 1 (1857).

47 Supre n.34,

48 For a migre detpiiedl digeussion of the requirement for the ex-
haugtion of military - remedles, see Kuenzel, -Federal Court Juriadic-
tion' Quer Courta—Ma,rth 1 Waahburn L.J. 25, 58-64 (1860). Note
that Toth and Covert involyed ' civi]inns whom the Supreme Court
found not to ba subjedt cnnstlt.utionally to eourb-murt.ia.l junsr_ltetion

40 208 F.2d 812 (D.0C. Cir, 1961).

5028 VU.B.C. § 2241 (1858) ; Ahrens v. Clark, 336 US 188
(1858) ; United Statés v, Hayman 342 U.8. 2065 (1962), SBee Chrbo’
v, United States, 894 10,8, 611 (1961), in which the Bupreme Court
affirmed a Judgment holding that a ‘federal distriot ¢ourt in Call-
fornia had -jurlsdiction to issue w writ pf :habeas coxpug, ad prose~
queqd’um dfrecting that a New York prigon official delivar: the peti-
tiongh,:a ‘prisoner in New York, to California for trisl on dn indfat*'
ment. pending in the California district court. R

81'United States ex rel. Corsett! v. Commanding Ofticer of C' 'b
Upton, Uniited St.nt.es Army, 3. F:RD. 360 (ED."N.Y, 1944j :

52 Supre n. 50 , .
sa'age ULS,TeE (1950)

S Sipra ngo,

55350 .8, 11 (1858).
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locus of the petitioner,*® while in Toth, the gov-
ernment conceded the district court’s jurisdic-
tion to entertain the petition, The dlstrlct court
opinion put it this way: .
The Court had some doubt as to its power
to isgue a writ of habeas corpus that would
be effective in a foreign country in respect
to a citizen of the United States. However,
both the United States Attorney and:the .
legal representative of the Air Force; who
is present in court, admit such jurisdiction
exists, and its existence was assumed with- .
out discussion by the Supreme Court of
the United States in Burns v. Wilson.

Again, in Wilson v. Girard,®® the petitioner.

"was confined in Japan, but the. Coum ,passed

on the merits of the cage. e

Thus, if Johnson v. Ewentmgea- is: 'read ‘as
denying authority to issue habeds iwhen:the

petitioner is confined.-extraterritorially; then

it cannot be reconciled with the Coeurt’s sub-
sequent decisjons in Burns, Toth, and. Gzrq,rd
It seems like]y, therefore, that John.son is to
be regarded as based upon the. lack of standmg
of an enemy alien belligerent to invoke the
protective prqcesses of the courts of the United
States, or to claim particular substantive rights
under the United States Constltutlon.f’”

The District of Columbia Circuit has so read
the Johnson case, and has continued to uphold
the issuance of writs of habeas against officials
of the government in the District, when the
petitioner is confined outside the TUnited
States.t

c. Jurigdiction over Custodian. A federal
court will not issue a writ of habeas corpus
unless the person who has custody of the peti-
tioner is within reach of its processs! -

Neither will a federal court test the legality
of confinement pursuant to conviction by an
international military tribunal.%?

‘A federal court will not inquire into the
legality of confinement in a foreign prison be-
cause of a conviction by a foreign tribunal e

5. JURISDICTION TO ENTERTAIN
THE PETITION

a, State Courts, A state court has no power

AGO 91964
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to inquire into the legality of restraint upon a
person held by United States military authori-
ties.® In Tarble’s Case,® an alleged minor held
in the custody of a recruiting officer of the
United States pursuant to an enlistment which
was without the consent of a minor's father,
was granted a writ by the Wisconsin Court
and ordered discharged. Since the United States
Supreme Court’s reversal of that action in
1871 there has apparently been no case reach-
ing the Supreme Court where a state court.has
attempted to assert jurisdiction.

" The Code% authorizes certain state officers
to apprehend deserters from the armed forces.
The Manual® provides that any deserter so
apprehended is in custody by authority of the
United States. Accordingly, a writ of liabeas
corpus in a state court to such an officer, hold-
ing*'d deserter for delivery to United States
Milltary authorltles, would not lie,

b Fnrezgn Cowrts Accordmg to the Umted
v;em a8 expressed in the Manual for Courts-
Martial, a foreign. court or. judge has no au-
thority, to inquire into the legality. of restraint
upon any person held by United States military
authority.®® Colonel Wuzrfel asserted that the
first occasions for a.foreign court to be pe-

56 Bee Mr. Justice Frankfurter's opmiun, 340 U8, 844 nt 851,
862. :

57 113 F, Supp. 580. 831 (D.C. DG 1658).

88 354 1J.8, B24 (1857). =~

3 Sge In re Yamashita, 827 U.S. 1 (1940) Ex parte Quirin, 317
U.8. 1 (1942), Alternatively, or in combination with the above,
Johnson mey have rested upon the older theory that the limitatlons.
upon. governmentel powet expressed in the Constitution somehow
ceased to apply when the government acted extraterritorielly, This
view -hes since been discredited, at least in relation to citizens
esbroad. See Reid v, Covert, 8561 U.8. 470 (1958), rev'd on recon-

sideration, 354 U.8, 1 (1957). Tha logic of this change would seem
to extend to aliens as well, In thie conneetion, jt 1s perhape worth

noting that, of the Court that decided Johnaon, only’ two members
now remeln—Justices: Black' and Douglas-—nnd they dissented In
Johnaon, - . .

o0 Bgw, a.g., Dey v. Wilson, 247 F.2d 60 (D.C, Cir. 1957) ; Cozart
v. Wilson, 286 F.2d 732 (D.C. Cir. 1958}, vacated de moot, 862 U.B.-
884 (1966). .

o1 \Inited, Stptes oz rel, Keefe v, Dulles, 222 F.2d 390 (DC Cir
1956). See Hauck v, Hiatt, 60 F, Supp. B34 (D.C. 8.C. 1048);
United Stetes v. Martin, 8 F.R.D. 83 (D.C. 8.0.) off*d, 188 F.2d
1003, (4th Cir.}, cert, denisd, 385 U.B. 872 (1048). -

%2 Koko Hirota v. MaecArthur, 388 U.B, 107 (1048),

o8 Bee United States ew rel. Keefe v. Dulles, supra n.Bl.

%4 Tarble v. United States, 80 TS, (18 :Wall.) 307 (1871) § Abla- .
man v. Booth, 82 U.8, (21 How.) B06 (1860). .

9 Tarbla v, United States, supre n.6d, -

8 UCMJ, Art. 8,

7 Para. 216, MCM, 1861. .

8 Para, 216, id. But of. Barton, Immunity from Supsrwiaow .Yuh
tedfction, 26 Brit. Y.B,, Int'l L. 380 (1949). A

"
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titioned to exercise habeas. corpus inquire over
American courts-martial sentences occyrred in

-the Philippine Republic following . its inde-

pendence on July 4, 1946.% He notes that a
policy decision was made “in Washmg’ton” not
to pIead sovereign immunity.’ o

‘¢ F'edeml Courts, In Ex parte Reed,™ a Navy
paymaster s clerk, convicted of malfeasarice by
a Naval ‘court-martial convened on bosrd the
USS Essex at Rio de Janeiro, was denied” 8 Wydt
of habeas corpus by the Circuit Coyrt of ‘the
United States for the Distriét of MassachilBhtl:
In denying Reed’s petition for. certionaxi: the

Court borrowed language and, pmnqx,ple@{ from

Dynes v, Hoover,™® “[T]1he .exercige, of, ggscre«-

_tion, within authorized. limits, cannot.he.as-

signed: for error and, made,. the,subject: of
review by .an. appella,te .court.”,  Immediately.
thereafter, however, the Couxt: obgerved: “[W]e
do not overlook the:point that there must be
Jurisdlctlon to give the judgment rendered, as
well ag to héar and determiné the cause. . . .
Evet‘y act of ‘& court beyond ‘its jurisdiction is
void. . . [But a] writ of habens corpits cannot
be‘ﬁlade"to perform the function of a writ of
error, To warrant the discharge of the peti-
tioner, ‘the sentence under which he is held

must be, not merely erroneous and voidable,
‘but absolutely void.”

The United States. Code’m expressly author—
izes “the. Supreme Court, any justice thereof,
the district courts and any cireunit Judge within
their respective jurisdiction” to grant writs of
habeas corpus. Subsection (b) authorized the
transfer of an application to the. approprxate
district court for hearing and determination.

Subsection (¢} limits as follows the situations'

in which. habeas corpus will be granted:
(1) The ,petitioner is in custody under or
by: color-of the: -authority of the United: States

or is, commﬂ:ted for trml before some’ court'

thereof or.: i

(2) He fain custodya for ‘an act, done or,

commltted in‘pursuance of an-Act of Congress,
or. an order,. Droeess, :udgment oF: decree of a

_court or judge ofi the United ‘States; or

(3) He is in. custocfy in v1olat1pn of the
Constitution or. Jaws or treaties of the: United
States; or o

r FEE A Y]

“I‘{'

(4) He is. a citizen of a foreign state and
domiciled-therein: and is in custody for an act
done.or-committed under color of some authoy-
ity of that state, the validity and effect ‘of which
depend‘ upon the:law. of nations; or

~.(B) It.is necessary te bring him mto court
to testlfy or fo: tr1al S

' H!

6. THE; SCORKOF I} INQUIR%IN MILITARY

.sHABEAS CORPUS CASES

Al 'Thé Problim. Té What extent are the pro-
ceed‘i‘ﬁg‘s of’ *eourt-martmﬂ subject to review in

‘the ‘civil’ courts? Congress appears to have

given an unambiguous atiswer to' this question.
Subject'to certain exceptions not here pertinent,
he Code provides that such “proceedings, find-
ings, and sentences . .
give”. and “orders publishing the :[same] -and
all action taken pursuant to those proceedings
are binding upon all departments, courts, agen-
ies, and officers of the Uhited States.” ™

Congress hag never conferred on the federal
courts a power to review on direct appesl, writ
of error, or certiorari, the proctedings of a
court-martial.™ But note that th,ere does not
appear to be any constitutional objection to its

doing so. In Swain v. United. States,“ the Court’

observed that the duty ‘and obhg'ation to review
military proceedings “has [not] been confided
by the laws of the United Sta-tes?’ to the eivil
courts, And Colonel Winthrop did not base the

independence of courts-martial on any constitu-

tional ‘doctrine of separation of powers but
upon the circumstance that

the court-martial being no part of the
-Judiciary of the nation, and no statute:
having placed it in legal relation therewith,
its proceedings are not subject: to be di- .-
rectly reviewed by any federal court,
either by certlorarl, writ of error, or other-
wige, . . )7 :

0 Wurfel, Military Habeas Corpus, . 40 Mion, L. Rev, 483 and

‘800 (10515, -
70 Apparently the polioy soon changéd because the a.uertion Y

immunity is contained.in paragreph 186, MCM, 1049,
7100 U.8. 18 (1897),
7291 U.8, (20 How.) 05 (1353)
728 U.B.C. § 2241 (1888). : R .
T Axt. T8, UCMJT.
Bee Ev parte Vallandigham, 88 0.8, {1 Wa‘u) 248 (18b3 5,
76 106 U.8. 568 (1897), _
T WINTHROP ab B0, : AL

Y -
: -',‘-":\\ oL
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However, traditionally, the proceedings of
courts-martial have been sub.gected to a variety
of collateral attacks in the federal courts. These
include action in trespass,™: replevin,” guit in
the Court of Claims’ for pay forfelted 80 and
writs of habeas corpus. .

b. The dettwnal Test The wnt of habeas
corpus has. r peatedly been ,sa;d to.be. ‘yncon-
cerned with the guilt o '1nnocence of .the :
oners.. Its function is; to termi ‘
confinement, 'Tn determining Whether the “Con-

fifremient is lawful, the pertinent provision of -

the currernt’ Mdmmzl ‘states that “the single in-
quiry, the test, is Jur1sd1ct10n-—whether the

court-martial-had jurisdiction of the person ac-
cused and the offense charged, and acted with;m.
its lawful powers in the sentence a.d_]udged: " 31’;

That there was substantlal authority for thati
statement is clear. In Dynes v. iTz’ocwe’r,82 the

Supreme Court said:

. When ‘[a sentence of a court-martial
has been] conﬁrmed it is altogether beyond
the Jurlsdictmn or inquiry of any civil tri-
‘bunal whatever, unless it shall be in a case
in which thé court had not jurisdiction over
the subject matter or- charge, or one in -
which, havmg Jurlsdictmn over the subject
matter, it has failed to cbserve the rules
prescrlb-ed by the Statute for 1ts exerc1se .

In Bz parte Reed 8. the Court sald

Every . act of a court beyond 1ts Jurlsdlc- _
tion is void. [But a] wr1t of habeas

corpus cannot be made ‘to perform the

funetion of a writ of error. To warrant the

discharge of the petitioner, the sentence:
under which he is held must be; Hiot merely
erronecus ‘and voidable, but absolute]y

void.8 '

.¢. The Cha,ngmg Concept in szlmn Habeas.

Corpus Cases. The trend has been. to expand

the scope of - consideration in civilian habeas -

corpus cases. For instance, the Supreme Court
has ‘held the following to constitute denials of
fundamental rights guaranteed by: the ‘United
States Constltutlon (and, accordingly, review-
able on habeas corpus)
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(1) The court and Jury were subJect to
mob domination ;8

(2) The prosecutlon knowmgly used per-
jured. test1mony,86_

{3) The defendant d1d not 1ntellagent1y
waive counsel in a prosecutlon before a federal
court ;&

(4) The defendant’s plea of gu1lty was
coerced ;88 :

(5) The defendant d1d not: 1ntelhgently
waive the right to trial by jury in a prosecu-
tion before a federal court;®

. (8) The defendant was denied the rlght to
consult with coungel.®

“In Johnson . Zerbst 0 which involvedtan
attack .on a federal court .conviction through
habeas corpus, the Supreme Court gaid:

If the accused however is not represented
by Counsel and has not compétently and
zntellige*ntly ‘waived his - constitutional
right, -the Slxth Amendment stands as a
Jurlsdlctlonal bar to a valid conviction and
sentence deprwmg him .of his life and lib-
erty, A court’s’ Jllnsdlctlon at the begin- -

“ning of the'trial' may be lost “in the course

- of the proceedmgs” due to failure to com-
plete the court . . . by providing Counsel
for an accused. . . . If this requlrement of
the Sixth Amendment is not complled with,
the court no longer has Jurlsdlctlon to pro-
ceed, A Judg'ment of conv1ctlon pronounced_

7% Dynes v. Hoover, 81 U.B. (20 How.) 65 (1868).

72 Martin v, Mott, 25 U.B. (1% Wheat.) 10 (1827).,

80 Bhapiro: v, United Btates 107 Ct. Cl 650 89 F. Supp 205
(1047).

81 Parp, 214e, MCM 1861,

82 Supre n.78, at 82,

83 104 U.8, 18,28 (1887).

84 Qag
Civilinn Judges .and Military- Justice: Collateral Review of Cousts
Martial Conviotions, 81 COLUM. L. REV. 40 (1060) i Kuenzel, Foderal
Court . Jurisdiotion over  Courts-Martiel, 1 WasHpuan L.J, 25
(1960) ; Fratcher, Review by ths Civll Courts of Judgments of Fed-
eral Military Tribunals, 10 Owuto Sr. LJ. 271 (1949).;. Wuzrfel, -
Military. Habecu Corpus 40 MIcH L. Rav.: 493 lnd 800 (1951)
16 ALR 887. .

&% Moore ‘v, 'Dempsey, 261 US 86 (1923)

i Mooney v. Holohan, 204 U.B. 108 (1085)..

87 Johnson' v. Zerbst, 304 U8, 458 (1088).

28 Waley v, Johnston, 316 U.8. 101 (1842). SCIEA

8 United Btates ex rél. MoCann v, Adams, 520 Uﬂ 220 (104 )

90 Hawk v, Olsen, 326 U.S, 271 (1046) ; Houase v. Mayo. 824 wB
42 (1048),. .

01 g4 U.B. 488 &t 408 (1988)

o Grafton v. United Stabea. 208 US 838 (1207) ; Blshop
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‘ ‘by a court without jurisd1ctzon':1s void,
" and one imprisoned thereunder may obtain
_ hls release by habeas. corpus.

In Watey v, Johnston,*® the Unlted States Su-
preme’ Court described the role of the habeas

corpus proceeding in the civilian criminal cage:

The issue here. [a coerced plea of guilty]
was appropriately raised by the habeas..
corpus petition. The facts relied on .are
dehors the record and their. effect on the

‘judgment was not open to consuderatloq
“In"such cirelim-"

and review on appeal.
stances the use of the writ in‘the federal

courts to test the constltutlonal walidity of'
a conv1ct10n for crime is not restricted to'
those cases where the judgment ‘of convie-

tion is void for, want of Jurlsdmtlon of the -

trial court to render it. It extends also to
those exceptional cases where the. convie-
tion has been with disregard of the con-
stitutional vights of the accused, and where
the writ. is the only eﬁ’eptwe means of
preserving his rights. -

Fihall&, in the recent 'ease'o”f. Fay 'v Noia,
the Court dug deep into legal ‘Thistory and con-
cluded that habeas never was limited strictly

to matters of jurisdiction:

Nor is 1t true that at common la.w habeas‘
corpus wasg avallable oniy to 1nqu1re 1nto,
the Jurlsdlction, in a narrow sense of the
commlttmg court. Bushell’s Case i 1s again
in point, Chief Justice Vaughan did not -
base -his decision on the theory that the
Court of Oyer and Terminer had no juris-
dition to commit persons for contempt, but
on the plain denial of due process, violative -
of Magna Charta, of & court’s imprisoning -
the Jury because it disagreed with the ver-.
dict, .". ; Thus, at the time that the Stis-

-pens1on Clause was written into our Fed- L
eral Constitution and’ the first Judiciary
Act was passed .conferring habeas. corpus.

jurisdiction unon the federal ' jidiciary,
there was respeetable authomty for the
provosition ‘that HaPeay Was 'available to
remedy any kind of governmental restramt
contrary to fundamental 15w,

28

i
The Court generahzed its view of hlstory as 0)

follows:

And so, although almost 800 years have
-..elapsed; since Bushell’s Case, changed con- .

ceptlens of the kind of criminal proceed-
- ings se fundamentally defective as to make
“imprisonment pursuant to them constitu-
- tlotiglly *1n1:01’érable ‘$hould not be allowed to

obscure: ‘the hastc: ‘continuity in the con-

ceptign’ of the vifrlt as the rernedy for such
’ ImphSOﬁments e

d The Chﬂmgmg Coneept m Mdetary Cases

(1) The Supreme Court. The expanding
inquiry in the civilian®easés: might have- been
expected to have some incidental eﬂ'e_ct upon
the military cases, but prior to 1950 the Su-
preme Court generally limited the scope of in-
quiry to the traditmnal test o5

Tllustrative cases,

(a) Wade v. Hunter.” In the petitioner's
trial by court-m&rtlal the law member had
granted. a- contmuance to allow the prosecution
time to secure ether w1tnesses ‘A week later
the convening authority, withdrew the charges
and . transmitted  them to the: Commanding
General of Third Army W1th recommendatmns
conveuing authorltys reason for thls a,ctxon
was that, because of the tactical situation of
his command, the distance between the -resi-
dence of the witnesses and personnel of the
court-martial made the completion of ‘the trial
within a reasonable time impossible,

The Commanding General of the Third Army
in turn trangmitted the charges to the Com-
manding General.of the Fifteenth Army, which
was then situated in. the vicinity where the

P2 816 U.B. 101, 104-105 (1042) (emphasis added),

03 B72 U.9. 391 at 404, 405 (1968).

o 872 U.B. ay, 414, A similar formulation may be found In the
Court's opinion &t 423, Tt is of the historlesl essence of habeas
corpus that it Ues fo test proceedirigs so fuiidamentally lawless. that.
imprisppment, pursuant. to them .is 'not. merely -erronecus. but void,"”

%5 But see Shapiro v. Upited States, supra .80, in which the
plaintiff recoversd back pay that ‘he ted lost: because of a ooyt
martiel sentance, Prion tp. his court-maertial convict.lon, .the (plainfiff .
hed beén g[ven ne time 40 confer with eoungel "In the’ pmpamt!on:
of  'his' defbnse. Tha Court of. Clalms - foubd ; this ‘dénial: iof! bhidle
rights deprived the court-martial of juriadiction. Sag ,qualke N
Unitid 'States, 288 F.2d 608 (Ct, O 1961) ; Nmm . ‘Unifpd
States, 287 F.2d 807 (Ct. Cl, 1861y, . :

06 386 UL.B, 884 (1049).

IR
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alleged offense had been committed. The peti-

tioner’s plea in bar of former Jeopardy was

overruled and he wag conwcted and sentenced
by a court—martlal conyened by the Fifteenth

The maJorlty op1n1*dn ’ef ”the Supreme Court
apparently agsumies ‘ that' the Fifth Amend-
ment's’ double jeopardy - provision does apply
to & military accused, although there was no
direct holding:“that’ the¢ Fifth Amendment is
applicable. The “Court “decided only that, as-
suming it wad ‘applicable, there had been no
former Jeopardy ‘Which would bar a Second
trial for the amé oﬁ’ense

Three dlssentmg Just1ces sard that. the F1fth
- Amendment provision did apply and that it
was not to be “eroded away” by plaumble-
appearing ' exceptions,” such as the exigencies
of 'the tactical situation of an advancing army.

(b) Humphrey v, Smith.38 The accused
was convicted by a general eourt-mertial for
rape. On habeas corpus, he contend 4 thal the
lack of a lawful, ifnpartial’ p‘% triafi {rited iga—
tion .deprived ‘thei court-mantialj of qulnsdrctmn,
thus: making his:conviebion voidw o rtii

Held: The pretiial itivestigation Eroa-
cedure is not an “indispensable. preléquitite”
to the exercisa of eourt-martial durisdiction.
The- fallure to conduct pre-trial investigations
does not deprive the court-martial of jurisdie-
tion. Congress did not intend that a conviction
resulting from a ‘fairly conducted irial should
be nullified because of how the pre-trial in-
vestlgatlon was conducted. Where the convic-
tioni results from a Fairly conducted trial, it
cannot ‘be invalidated by rrregula.mtles in the
pre-trial investigation.’ ‘ -

(¢) ‘Higtt v, Brown® The a.ccusod ‘was
convrcted of murder by a general court-martial,
Both the federal district eourt 191 and the Court
of Appealsi® concluded that the- Gourt-martial
was improperly constituted and lacked juris-
diction of- the -offense; The .Court: of Appeals
furthet held thatthe accused had been deprived
of - due - process -of la.w under the Flﬁth
Amendment

The court-martla.l appolntmg order named
a trial judge advocate, two qseistant trial

AGo UINA

jeuér&fevts o gross abtise of that discretion.

of. ev1dence,
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judge advocates, defensge counsel, two, assistant
de;c‘ense counsels, the law member and twelve
officers to.be members of the court. The only
member of . thxs _group, assigned from The
Judge Acfvocete General’ .Department, was a
captain who was. named as an asgistant trial
judge advocate. During the trial, the JAGD
eaptain’ Was ahsetit - on verbal orders of the
convenlng' a.utihorltas?1 ELERRPEY ‘

The lower court he }nterpreted Article of
War 819 ag maklng; the presence of qualified
law members from The udge Advocate Gen-
eral’s Department a Jur;sdaqt;onal preireqm—
site” to the vahdlty o;f a; cpurt-ma}ftle pro-
ceedmg

,,,,

‘ Held: The. Supreme Gourt r.eversed the
lower federal courts. The . Court saltk;that.the
“gvailability”. of personnel to.be -aggigned: as
law!member is-a mattér intended:by: Congrass
to be within the sound discretion.of-thayap-

‘pomtlng authority. This exercise of discretion

miy“He revigwed: by the federal courty only if

" _Q 1m £ v1olatlon of due process
1t . tP‘ peale was in error to, exte
to . such matters as the suficiency
and the competence of t}re defense
‘counsel and the Iaw member The Court said:

atp ,1'9"19

Tt is well settled that “by habeas GOYRUS
the civil: courts exerclse no supervisory. or
corrétting: power ‘over“the proceedings of.
& court-martial . . . The single inquiry,
the test,’ 1s'Jur1sd1ct1on ” Re Grimley 187
U S 147 (1890) In th1s case, the court-'

ot The dlstrict court ordared hie ralea,se. holdimt that the former
jeopardy plea should have been sustalned 12 F. Supp 755 (D:Kan,
1047) " The Céurt’ of Appetls ‘revermad, i 160 F‘2d p78 (10thuclr
1048} L et

o8 838 US 805 (1949) B

00 Jystices .Murphy, Douglas, . and ° R\ItIEdsh sdlssented. . They
thought thet noncompliance with the pre-trial procédure require-
manis should open B, eourt-mertlu.] convietton 10 etta.ek hy hebeas
dorpus.. 986 U.S. €95, 701 _

100 g3p U.8. 108 (1850). Co

101 81 F. Supp. 647 (N.D. Ga. 1048),
10e 175 F.2d.278 (Sth: Cir.; 1ﬂ49)(

103 'I'he Authority appointing a seneral court-ma.rtinl shall
detall 'wd dne of ‘the’ membery, thdreot’ o law’ niember,’ who shili- be
an officer of The :Judge- Advouute Generpl's: Departrgenit,: expept that
when an officer of that department s, not avalluble for the purposs,
the hp‘point{ng ‘avthorily : shalll* detall “ Tnatend’ ati'' oftfodr “of some
other, bratich. of the: service seleatéd; by the apnointlnz pithority, ae
speelally qualified to perform the [dutles of law . niember.” 41 Stat.
188, onipare this" section tvlth Krt. 26, UMY, 'See- atab At& B,
UCMY, oo tfs - SO B A TR 0

FALYEIG8
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martial had jurisdiction of the person ac-
_cused and the offense charged, and acted
- within its lawful powers. The corredtion of -

any errors it may have committed is for

the military a.uthoritles which are alone' '
_.‘\‘authonzed to rewew 1ts decision,

COMMEN T: The Ba-own declswn rep-
resented the highwater mark in the line of cages
in which prisoners, convicted by court-martial,
sought- relief by habeas corpus. This decismn
seemed to bar the door to-any expanswn upon
the .traditional scope of - 1nqu1ry upo sk
. corpug- by a military prisoner. - It ght*‘ be
noted that this decision was Haznded’do\vn d‘dr-
ing the Spring of 1950, when CongresytWwis
passing the Uniform Code:of: Militsiy Justice.
The-drafters ‘of - the: Mantaliid: itidorporated
the holding' in- Brown into:the provisien. defin-
ing'the - scope /'of- dnciulrry in mllltary habeas
corpus cases 08

(d) Whelolhei v, McDonald 106 The ac-
cused Was, conthed by .a general court-ma.rtzal
of rape. He petitioned in the federal court for
a writ of habeas corpus, alleging that the court-
martm] was deprived of jurisdiction by reason
of ‘the treatment of the insanity issue raised
by evidence offered by the accused.

H eld "The law governmg court-martml
procedure demands

e that there be afforded a defendant at
-some; point of time an opportunlty to
tender the ‘issue of. insanity. It is only a
denial of that opportunity which goes: to
the question of jurisdiction. That opportu-
nity was afforded here. Any error that may
- be committed .in evaluating the evidence
tendered is beyond the reach of review -
by the c1v11 courts,

Consequently, the petitlon for habeas ‘corpus
was properly denied, = ;

(e) Burns . Wzlson 107 This case at

lea.et on'its face, presented the Court with an.

opportunity to pass on the question of whether
the prinelple. set forth. in Joknson v. Zerbst 198
woitld be -applied to collateral review of court-

tial convicHens. The petitioners had been
convmted by separa.te general courts-mart1a.1

30

of rape and murder and gentented to death.
All appellate remedies available in military
tribunals had been ‘exhausted, and the Presi-
dent had confirmed .the death séntences. The
petltloners .alleged’ that they- had been denied
due. Dpropess:.of law in the court-martial pro-
ceedings. ’;I;‘he petitioners claimed “that coerced
confgsslons had been extorted from them; that
they had., beem demed counse]l of their choice
niveh tlmt;phe military authorities i. . . had sup-

resge@ sevidence.favorable to them, procured
‘per;;ured t,eetlmenw against. them and. other-
jrise: inferfered. with the preparation of their
defenses.” They also charged- that - the “trials
were conducted inan atmosphere of terror and

venigearice,’ condur:lve to mob welehce 1nstead of
'falrplay L R ,

' Held 110 The petltlon for’ habeas
COrpus:. W38 - properly dismissed. The case d1_d
involve a question of the denial to the peti-
tioners of “basic rights guaranteed by the
Const1tut10n ” The Vinson opinion contams the
followmg genera.l prineiples:

(2) “[IIn military habeas corpus the
inquiry, the scope of matters open for review,
has always been more narrow than in civil
cages.” 111, _

(2) The statutory prov1s1on that: ﬁnal

court-martial judgments shall be binding on
federal courtgtie does not preclude '8, c1v11 court’

104 Leg & Lasis Basis, MGM, 1851 &t ‘8-0.

105 Para, 214¢, MCM, 1951,

108 340 U.H. 122 (1960},

107 946 17,8, 187 (198).

108 Supre n.BT, .

109 The district eourt dismissed the petltibna for hebeas corpus
without recelving any evidence .on the petitioners’ allegations.: The
ecourt was gatisfled that the courts-martial had jurigdictlon over the
persons, and over the offemses, ms ‘well ag jurlsdietion to ime
pose the sentences adjudged, 104 F. Supp. 810, (D.Q. D.C. 1052).
The Court of Appeale affirmed, but only after broadeninz the scope
of inguiry by reviewing the petitioners™ allegations .on: the menlts.
202 FZd 835 (D.C, Cir. 1952) 'I'he Supreme Court granted eertl-
orarl,

110 Thére .were tour opinions written in ‘this case, none of ‘which
waa concurred in by a mejority of the Court. Chlef Justlce Vingon,
announelnn' the judgment of the Court, was joinegd by Justlses Read,
Burton ‘and Clark. Mr, Justice  Jookscn, conturred only in theire-
sult, .with .no written. opinion Mr.. Justice: Minton, in a separate
opinion, ‘concurred In the pffirmance of the judgments, Mr, Justice
Frankfurter -believed  that the cese needed to' be. reargued, while
Justicez Black and Douglas dissented. from CouFt'a deelnion

(111348 11,8, 187, 188. The ofimon citea Hiatt v. Brown, m}:m
n.91, Mr. Justice frnnkturter dlsagrees with thig statement, ﬂnding

it 'tlemonatmlily dncorrect.” Burns v, Wilkon, 346 U:8, 844 (1958)
(Mem) (Separate’ opinfon of Mr, Juntlce F nkfurt«er)
ng A, 76, UCMI,
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jurisdiction - to consider the’ -habeas " corpus
-appllcatlon of o military prisoner. “But these
provisions do-mean that when a military deci-
gion has dealt fully and fairly with an allega-
tion, it is not open to a federal-civil court to

grant the writ s:mply to re-evaluate the evi-

dence » 118 o
' () The oplmon g'oes on

Had the military courts. ma.ni,ﬂegtly refused
to consider those.claims; the: Digtrict: Court -
was empowered . to. review:thems:de. moves .
For the canstitutiongl guaxantee: of sdue.
process - is. meaningful..enpugh;- andisuffly
 ciently adaptable, to: protect:goldiars-r-ag
well .as civilians—from, erude, injustices of
a trial so conducted .that .it. becomes pent
on fixing guilt by dlspensmg with,: rud;
mentary fairness ... L

It is the limited function of the civil courts
to determine whether the military have
given fair conmderatlon to the petltxoner 8
clalms s -

Mr. Justm Mlnton, concurring, thought that
the sole function of the civil courts in dealing
with . a* military prisoner's application for
habeas corpus: was to see that the military court
had jurisdiction, and, once this had been done,
the.civil court could not determine whether the
military court had committed error in' the ex-
ercise of that jurisdietion, -

Mr. Justice Frankfurter wanted further ar-
gument, but on the question of the scope in-
quiry, he daid:

I cannot ag'ree that the only inquiry that
is open on an application for habeas cor-
pus challengmg' a sentence of a military
tribunal is- whether that {ribunal was

- legally constituted and had - jurisdictien,
technlca.lly speaking, over the person and
the crime, Agam, I cannot_agree that the

- geope of 1nqu1ry is the same as that open
to us on review of State convictions; the
content of due process in ‘civil trials does
not control what is due process in military -
trials. Nor is the duty of the civil courts.
upon habeas corpus 'met simply. when it -

AGO 91084
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i found that the military sentence
- has been rev1ewed by the m1]1tary h1er-- :
: archy‘ o, ue o .

Mr Justlce Douglas, Jorned by Mr Just1ce
Black, dissented, stating the view that, when. a
military reviewing agency has.not fairly and
conscientiously ‘applied the standards of due
process to the review of a decisioniof a miliv
tary court, the civil courts should -entertain .a.
petition for - habeas corpus.. The dissenters
further believed that the undisputed: facts.in
this case indicated a failure by -the. military
reviewing agency to apply the prmclples’ of
d‘ue prdcess ey SRR

(f) Jackso'n 8. Twyl.or,m Fowle'r e
ques:bmn fof ha.beas corpus Jur1sd1ct10n .over
prisohers urider -court-martial sentence, reached-
the {upreme :Court -in 19567. Three. soldiers,
Fowler,:DeGoster and. Jackson, had been con-
victad by .a~general -court~-martial for unpre-
maditdted murder and:attempted rape and sen~
tenced::to 11lifé-iimprisonment,  'which' was the
maximum - putiishment : imposable,. but. no: in-
struction - had: beenivgiven:iby::the:: law - officer-
on: the maximum :punishmenti: for: attempted
rape, While :upholditig: thet ttempted  rape’
findings, ‘the Board:of Review: set aside the

murder: .conviction:and -reduced the :sentence

to .a dishonorable discharge, ‘total ‘forfeitures,’
and confinement at ‘hard labor:ifot+ twenty
years, This was the maximum sentence:im-
posable for attempted rape.' The Court of
Military - Appea.]s demed petltlons for further
reV1ew w0 .

n¥ 348 U 197, 143

114 Ihid,

116 346 U.68. 137, 144, This opinion also points out thnt t.he Court
of ' Appenls 'mpy’ have: erred” in rewelghing items of avidshes that
were In the roc:?rd of. trial by court-martisl. 846 U.8. 187, 1468, .

‘110 840 UH. 187, 148, Mr, Justfce Frankfurter further explalns
his: ‘position and: fracesi the case development of this Dm'blem ‘ares
in his. separate opinion on the petitlon for rehearing.. Butns v,
Wilson, 846 U.B. Bdd (1968) (Meim.).

"1 Note" thut of thidse members Who Votsd to afftmh. ‘ohly Hr
Juatice; Clark. remeins. on the Qourt, while both diuen\tprsl -arg. stlll.
nervinc For gpeculation as to the result uf lmnthsr Burns case, #ed
Foarl, Thé. Abplicability of ‘the ' BUl of Riphts' to & Courb-MaiHal
Progegding, 50 -4, ORM. L., C.&P:B.-450-560, (Maroh-—Aprj]. 1940).

118 BBB US 569 (1951’) . 2

_1“ 358 US 588 (1951’) )

1 Yhited Stntes v. Fowler, ot ‘a2 OMR 58 ues‘i) SRR

153 TUnltdd Blaten vi Powler, st of ' CMR i81 (xddgstiiil Tuo
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DeCoster's petition for habeas corpus with
an Indiana federal district court was dismissed.
On appeal, the court ordered the distriet court
to grant the writ of habeas corpus and dis-
charge the. petitioner. Although recognizing
court-martial jurisdiction over DeCoster and
the offenses, the court felt the military author-
ities “did not fully and fairly deal with
him,” 122 The court said that the action of the
Board of Review in imposing the twenty year
sentence could in effect be characterized ag-the
original imposition of a sentence, which Was
beyond the Board’s statutory authorlty

Jackson then petltloned a Pennsyl\{anm ted-_

eral district court, but the Pennsy]vania court
refused to follow the- DeCostver decisum, saymg
that ““the power to correct a sentence:, ... must
lie' somewhere in the. mnhtary system :and the
Court of Military :Appeals has made the- deter-
mination where that power lies. It does not in-
volve a.lack.of juriadiction or want of power

- within the military system which would: justify

this .court. in. :interfering therein.” 1226 The
Court of Appeals upheld the distriet court on
appeal; pointing out that the petitioner claimed
no déprivation of his constitutional rights and
since the district reached the correct result,

‘there was no need to decide whether the same
conclusion could be reached by denying habeas.

corpus as a remedy.'* It may be noted that
the Court of Appeals refrained from comment-
ing on whether the court below had exceeded
the scope of its right to review a military case.

Fowler successfully petitioned for a writ of
habeas corpus in a federal district court in
Georgia, but the judgment granting the peti-
tion for the writ was reversed by the Court
of Appeals, 125

While the government did not petition for
review in the DeCoster case, the Supreme Court

granted certiorari in both the Jackson. and

Fowler cases 1?6 The Supreme Court affirmed
the courts of appeals in both cases,. concluding
in Jackson v. Taylor'®™ that the board of re-
view.was actmg as authorized by Congress in
reducing the sentence. - Four justices “dis-
sented,'® baging the dissent on the reasoning
in DeCogter. v, Madigan.'® The Court pointed
out that the petitioner cla1med no deprivation

32

of constitutional rights, and that this decision

“to settle an important question in the ad-
m1nistrat10n of the Uniform Code [of Military
Justice],” 180 .

In the compamon case, Fowlefr v. Willin-
son,131 the petitioner claimed the sentence was
arbltramly severe.” In answer to this conten-

'tlon the Court said:,

[T} hi Court-exerts “no supervisory power
over the'dourts which enforce military law;

- the Fighits 6f then in the armed forces must

‘perforce be - conditioned to meet certain

B overrlﬁing demands of disciplinte and duty,
and the civil courts are not the agencies
which must determine the pretise balance
to be struck in this adjustment.” If there
ig injustice in the sentence imposed it is
for the Executive to correct, fbr since the
board of review has authority to act, we
have no jurisdiction to interfere w1th the
‘exercise of its discretion. That power is
placed by the Congress in the hands of
those entrusted with the administration of
military justice, or if clemency is in order,
-the Executive. As long ago as 1902 this
- Court recognized that it was a salutary
rule that the sentences of courts- martial,
‘Wwhen affirmed by the military tribunal of
last resort, cannot be revised by the civil
courts save only when void because of an
absolute want of power, and not merely
voidable because of the defectlve exercise
of power possessed,!sz

(2). The lower federal courts. Subsequent
cages decided by lower federal courts seem to
indicate that the distinetion between military
and civilian habeas corpus proceedings will
likely be preserved, although the courts disagree

12% DeCoster v. Madigan, 223 F.2d 006 (7th Gir 1053),

8% Jackson: v. Humphrey, 135 F. Supp. T76,. 780 ' (M.D. Pa.
1065).

124 Jackson V. Ta.ylor 234 F.2d 611 (3d Cir. 1968),

128 Wilkingon. v, Fowler, 234 F.2d 615 (5th cir. 1986).

"120 §§9: .8, 5609, 512 n.2,

187 Supre n.118, .

128 358 U.B. 669, 581,

120 Supre n.122, )

130 453 1.9, 509, 572,

131 Supre n.119. .

13%Citlng Certer v, McClaughry, 183 U.8. 865, 401  (1902),
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on the extent to which the distinction remains
valid. .

Hlustrative cases.

(a) In Colepangh v. Lofmey,138 the Court
of Appeals affirmed the judgment of the district
court dlschargmg a writ of habeas corpus for
a* prisoner who claimed U.S. * citizenship
but ‘was confined at Leavenworth, following
convicition by a m111ts.ry commisgion of violat-
1ng the law of war, of spying, and of con-
gpiracy to commit thesé offenses. Colepaugh
claimed the comimission lacked. jurxsdlctmn of
the alleged offensek and that he was entitled
to trial in the civil courts,

The court said:

[T]he charges and specifications: before us
clearly state an offense of unlawful bellig-
erency, contrary to the established and
judicially recognized law of war-—an of-
fense within the jurisdiction of the -duly
constituted Military Commission with pow- '
er to try, decide and condemn And, the
petitioner’s 01t1zensh1p_ in the- Tnited States
" does not divest the Commissm ‘
tion over him, or confer upon Him “ahy
constitutional rights :not -ateordéd  any,
other belligerent under the laws: of war.

With this, judicial inquiry shduld end. 184 ‘

(b} In Thomas v. Davis,!® the plaintiff
appealed from-a judgment of the district court
discharging ‘the writ and dismissing the peti-
tion. He was confined under sentence of death
imposed by court-martial and o_rdered executed
by the President.!* Thomas argued a violation
of due process had occurred in that (1) a-tape
recorded confession was secured involuntarily
and (2) the confession was played in court and
the trial counsel in summation told the court-
martial “it had heard Thomas’ own words of
how he had killed these four persons.” The
court held that review was. limited to the tra-

ditional . fest of jurisdiction, plus fthe slight

expansion under the Burns decision to test
whether an accused’s claims had received “full
and fair consideration” in- the mlhtary appel-
late system. It quoted from ‘Burhe that it had
no power—“to re-examine and re-welgh eV1-

AGO #1864

jurlsdic{_k :

Pam 27-174

den_ce___of the occurrence of events which tend
to prove or disprove one of the allegations in
the applications for habeas corpus.”

(c) In In “re Ta,ylor,“” a ~National
Guardsmah called to ‘attive duty for six months
wad convidted by’ general court-martial-of two
violations bf ‘Article 88, UCMJ. While confined
under sentence he petrtloned for habeas eorpus.
The court granted s ‘show cause hearing to dis-
cover whether, “there was ' a clear lack of jur-
isdiction in the Army .to.court-martial peti-
tioner for the offenses charged a.gamst h1m sub-
sequent to July 12, 1957, [so.as to] present ‘a
rare case, with -exception-a.]; cireumstanees of
peculiar urgency’'®® which: would authorize the
Court to entertain jurisdiction herein and-issue
a writ of habeas corpus in petitioner’s behalf.”
The: court, after ‘the hearing, concluded- “the
court-martial . . . had jurisdiction” .of' the
charge against the petitioner. “That being
true, we have no power to review petitioner’s
conviction thereon, regardiess of - any‘other
matters ‘occurring “at his court-martial,”’18® .-

(d) In Day v. McElroy,'% the court af-
firmed: in; @' per curiam decision. the . district
court’s-dismisgal of the prisoner’s petition for a
writ of habeas corpus. This was a capital, pre-
meditated: murder case. Judge Fahy, concur-
ring, observed that “a curious question” existed
as to the adequacy of the law officer’s instruc-
tion. He. concluded however, that—

_The 1nadequacy which ex1sted was. not 80
. grave as to have deprlved appellant. of due
process of law or of any other constitution-
al right, or to have deprived the court-
martial of jurisdiction, This ecivil court
accordingly cannot on collateral attack dis-
“turb the’judgment of ‘the military judicial
“authoritles. See Burng . W’LlSO’ﬂ, 346 Us.

137. 141, .

_-—-—I—-—-—-‘—-

133 g5 F, 2d 20 (loth Cir, ms)

11986 Fod at 432, .

185 049 F2d 282 (10th Cir. 1867).

188 United Btdtes ¥: Thomas, 8 'USCMA, 92, 19 OMR' 218" €1956).

17160 F. Supp. 982 (W.D; Mo. 1958).

136 The guoted Inhguage ia from United States o fsl Kennedy
v, -Tylet, 260 1.8, 18, 17 (leasy. - -

. 138 The court sited Guslk v, Sohilder, .340: UB 123 (1950) q’nd

Thomas v. Dadis, supre n.134.
140:265: F.2d 470 (D.C. Cir, 1953)
41 Ibid, . ‘
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(e) In Bokoros v. Kearny,2 prisoner
convicted, ameng other things, of several acts
of sodomy, petitioned for a wril of habeas
corpus, asserting a. number of irregularities in
his trial, including insufficiency of the evidence
to establish his guilt, that his confession was
obtained hy trickery and intimidatiop, that the

i pretr1al investigation was not made in accord-

ance with Article 32, and that he was not per-
mltted to request a discharge in l1eu of tnal

The ‘Court gaid:

[T]he hm:ted functlon of a federal emll
.court is to determine whether: the military. ..
~have given fair-consideration: te eachiof: . ;

- these claims. and. if it is . determined.that~
the-matters complained:-of in.the applica- -
tion' for. habeas -corpus wepe ieither . pre-

- sented to-and.given fair congideration by . .

the military courts: or that the convicted

person had. an opportunity to present said.
- inatters to' a military court but did not do
50, judgment of the military courtiwill not
"be dlsturbed by the civil court,

_ (f) In Burng v, Looney,“s the petltlonerf
complamed that testimony of his w1fe was used
against him. over his objection. The.petitioner

had been convicted of the rape of his minor

daughter.. The District Court held that the

court had no jurisdiction to order petitioner’s
yelease on the basis of error in excluding,or:

admitting evidence. The court noted possible
exceptions 'in the event military proceedings
were so unjudicial as to amount to a denial of
due process or where the military courts have
refused to follow or have defied the Supreme
Court,

(g) In Bennett v, Davisi# a soldler was

convicted in Austria of rape and attemnpted pre-

meditated murder, His sentence to death. was
affirmed by the Court of Military Appeals 145
confirmed and ordered executed by the Presi-
dent. On petition for a writ of habeas c corpus he
alleged that he had: received: 1nadequate repre-
sentation at the trial and on appeal, that' an

1nv01untary ¢onfession had been used against.
him, that he had been tried in a hostile atmos-
phere which included . prejudice against..his"

race, and that Austria was a sovereign nation

34

with exclumve Jurisdlctlon over the oﬂ"enses
The Court of Appeals said:

It is now --settled beyond doubt that the
scope, of inquiry in habeas corpus cases of
this -kind -is: limjted to whether the court-
. martial had;jurisdiction of the person and
the: oﬂ’ense charged; and whether in the
- exercise of that jurigdiction, the accused
| Was. accord.ed due process of law as contem-
 plated ;and . youchsafed by the Uniform
. Code.; Qf Mll,ltary Justice, We inquire only
;tq! getermme Whether competent military
tribunals gave fair and full sconsideration
0 all of the procedural safegua,rds deemed
essentla.l to, a- falr trial under m111tary
IP»W s

!

It further held thst the dlStl‘lCt court had
“rightly - held that the petitioner was thus
precluded from presenting any of these issues
in this collateral proceeding” when they had
not, been raised in the military proceedings.

(h) In Sweet v, Taylor,*" which in-
volved a soldier convicted in Italy of murder
and sentenced to life 1mpr1sonment the court
summed up the ‘problem this way:

It must be ¢onceded that the scope of re-
view of a court of law of a military trial
and conviction therein is a limited one, It
is somet1mes stated that if the mllltary
reviewing author1t1es have considered and
" decided the constitutional questions sought.
to be raised in a habeas corpus case, then
the matter is at an end, and the civil court
is without Jurlsdlctlon In the court’s v1ew,
that statement is' too broad. In Burns v.
Wilson, 346 U.S. 187, it is stated that
“when a military decision has dealt fully
and fairly with an allegatlon raised in that
application, it is not open {o a federal civil
court to grant the writ simply to re-eval-
uate the evidence.” However, if a careful
--examination: of the record compeéls a con-
clusion that there is no ev1dence to sustam. .

13144 F Bupp 221 (E D. Tex. 1956)

142 D.C, Kenses No. ‘2609 H.D., 18 April 1950

144 287 F.2d-18 (10th Cir. 1958). :

1487 USCMA 07, 21 CMR 223 (1956)

146 367 F.2d 4t 17. The oplafon cited Birne 1. Wilson, supra .
107, end Thowmas v, Dauds, supre n.180, L

141178 F. Bupp. 466 (D, Ken. 1980).
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the judgment or that in fact petitioner wag

. not represented by an attorney or that it
must be said that basic constitutional

rights were violated, it would seem that.a . -
civil court would have jurisdiction to grant:
relief because under such circumstances it
cannot be said that the réviewing military
authorltles fairly “considered these ques-,,

tions.148

With respect to the District Court’s dis~
missal for lack of power to inguire into

the military proceedings, the latest word
from the Supreme Court [Fowler v. Wilk-

inson] sustains the decision of the trial
court, and even the prior short-lived more
liberal view [Burns v. Wilson] would not

allow a contrary result [emphasis added]: -

The only inquiry which a civil court may
make in a habeas corpus proceeding is
whether the court-martial had jurisdiction

over the person and over the:subject mat-

ter of the offense, It is obvious that such
jurisdiction was present in this case. The
now restricted Burns intimation that the
civilian courts have the power to test

whether the military court “deo_,lt fully and’ -
” Bm’_

fairly with an-allegation raised. .
sipra, at page 142, would glve no com-
fort here, for there is no showing or alle-
gation whatever that the court-marital did
not do so. Appellant claims only that the

court-martial is bound by the’ oplmons of

"the psychiatrists. That we hold, 'is not
the law. Failure to follow the advice of the

experts is neither per se a denial of ‘consti-

“tutional rights nor ‘even error whlch may
be corrected upon direct rewew, 1n elther
a mlhtary or cml cage, 180

It muet be remembered that “m mllltary

‘habeas corpus the inquiry, the'séope of mat-

ters open for review, has always been

more narrow than.in civil cases.” Burns,
supra, at 139. We cannot. broaden it here.
We are bound by what the Supreme Court
has decided, not by what -we may think is

AGO 91964
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said: .
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the trend of its decisions away from what
1t has actually declded '

¥

(§) In the recent case of -Swisher =v';

United States;"1 the court held that the ques-
‘tioh whetHer a fair determination by the mili-
~tary: tribunal had’'been made as to the issue of

military: chpacity to stand trial could 1ot be

" resolved on the record before it. The Govern-

ment had argued that this issue could have
beeh’ ralsed throughout the military court sys-
tern and, therefore, should not be heard in a
Federal court [at the’ court-martial, defense
counsel “had stipulated that-the appellant was
mentally competent to stand triall. The habeas
corpus proceeding was remanded to the Dis-
tridt Court:for further proceedings, Whether
the ‘Courti:of Appeals means that the Federal
court may,-as a general -rule, re-view and’eval-
uate the evidence. as to mental competendy: of

a mlhtaryldefendant remains to be seen.

e Concbuswn It is ciear that the Supreme
Court decmlons—partlcula.rly Burns. v. Wil-
gon'® when coupled with Jackson -v. Taylori®®
and Fowler v, Wilkinson'®—have generated
considerable confusion among the loweér fed-
eral courts' as to whether the traditionally

- narrow scope of review in military habeas cases

is now to be broadened, and if so, to what ex-

tent, Some courts have adhered to the tradi-
tiontal test; others have applied a liberal test,
~others have vigorously asserted the continued
validity of the traditional test while in faet

applying what seems to be a more liberal ap-’
proach, and still others have come ‘to rest on
the' traditional view seemingly after satisfying
themseélves that there was no.merit to the par-
ticular petitioner’s agsertions of fundamental
error. Thls confusion will no doubt continue

“until the Supreme Court makes some clear pro—
: nouncement in the area. ‘

_—-_l_
us'178 F. Supp. ‘466, 458, )
19’323 F:2d 781 (Bth Clr. 1068) (em-tlumri has been ‘denfed).
160 Tt will be noted that. in the language. above, the court ae-
tually reacdhes and deuldes the merlts of petitioners claims, :lespite
ita’ protestations -of lack of muthority to do’ so.
181 326 PF.2d4 '97.(8th Cir. 1964). ]
162 348 U8, 187 (1953) disoussed supra n's 107-—11'7. and’ m‘.-
comipanying text,. L s
i63.968 U.8. §ed - (1951)
164353 U.S. §88 (1057). Both Jaokson -and’ Fowler whioh were
comﬁanion caaea are¢ disoussed aupm n's 118-181, and . momnan!'-
ing toxt. ; .o
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What the Court will do is not clear. Its make-
up has changed considerably since the decision
in Fowler v. Wilkinson, supra, and its newer
more liberal approach has affected many areas
of the law concerning constitutional protections
of the individual.l®® Whether the -Court will
similarly view the problems of military habeas
remains to be séen,.The likelihood . is that- it

36

will, but the extent of the liberalization cannot
be predicted.

158800, ' oig.,  Gideon v. Walnwright, 372 U.B. 335 {1968) (right
to coungel), overruling Betts v, Brady, 816 U.8. 465 (1842) ; Mapp
v. Ohio; 867 U.B. 842 (1961) (search and selzure), sverruling
Wolf - v.. Colorade, 888 U.B. 25 (1940)., Compare - Escobedo v.
Illinods, 378 U.8. 478 (1861) {right to counsel) ; Murphy v. New
York HarboF Waterfront Comm’n, 378 U.8. b2 (1084) (privilege
against: self-incrimination) ; Malloy v. Hogan, 378 U.B, 1 {1064)
(same) ; Downum v. United States, 872 TU.8. 784 (1948) (double
jeopatdy) ; Fey v. Nola, 872 U.8. 391 (1868) (habeaa corpus).
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CHAPTER IV

[ o
b

1. THE NATURE OF THE:AUTHORITY TO -
'CONVENE COURTS-MARTIAL ©

a. Genemt Aly oug‘h ori no,i ,“
martml wa,s mmp y g.n, U11} lm g}}
command” whose Judgemen 8 :w g1 ‘
until acted upon by the commanﬁor itiis 1
equally clear that courts-ma,rtla,l‘ jﬁavq ‘Bée'n
given what Colonel Winthrop called “rr}&g;pegl
dent discretion” to such a degree as, to remoye
them from the influence or control of the goom;
mander. Perhaps the last vestige of this anclent
relatlonshlp is the authority remaining in spe-
cified classes of commanders to appoint one or
more of the three types of court-martial,

b An Attmbute of Command. The power to
convene -courts-martial is an attribute of com-
mand. It is 1ndependent of the commanders
rank and is retamed by him as long.as he con-
tinues in command. He may lawfully be direct-
ed not to exercise this power or right; but un-
less. he becomes. ineligible, a . court—martJal
a.ppomted by him is a valid-tribunal and its
Judgments, when aﬂirmed as requ1red by law,
may be. enforqed _

¢. The President’s Power. In addition to the
statutory authority conférred upon the Presi-
dent, by the Uniform Code of Military Justice,!
the Supreme Court has recognized in the Pres-
ident as. Commander-in-Chief.of the Army an
inherent pow&r to appoint oourts-marhal% ‘

_d Defvolutzon of Commond

' (1) Amy regulatwns Army regulatlons
govern the devoluinon of command.? The regu-
lations* provide that in the event of the death
disability, . or temporary abséence of the com-
mander, the next senior regu]ariy asmgned
commissioned officer present for duty and not
1ne11g1ble will assume command.f - o,

AGO 91896A

- (2) Judicial interpretations. The problem
most frequently met is not who assumes com-
mand but when his command ‘devolved on the
subordinate. Thig problem is complicated by the
;proh1b1tion agamst delegating the power to
act as convening authority.®

(a) Physical presence not controllmg
‘THe'tneré physical presence of the commander
withiftthe territorial' limits of his ‘¢command
-does:not preclude command devolving upon the
'next ‘gehior. when the commander is not, and
cartnotibe; in: full 'and effective control of his
organdzation’ by reasoni of his other duties.

o Ilﬁcétmt@vq cqses, ' ‘

(1), In: United &ta,tes v. Bunting,! the
Court of Militaxyyi Appeals. foutid that when
Admiral CiTurner. Joy:was appointed senior
U.S. delegate at the :armistidé negotiations in
Korea and: entered upon: those :duties (within
the geographic limitsof Naval forces, Far
‘East): his. command of -NEFE devolved upon
Admiral Offsie who had" a,ppomted the court-
martial in Bunting’s case.-

A2) In United States v. Wz'lliagns,“ the
charges were approved for ’crlal ovér the signa-
ture block of the deputy corps commander. At
that time the corps commander was in Seoul as
actmg deputy army commander. The accused
-contended this was an attempted illegal ‘déle-
gation.  The Court held that in the temporary
absence of the cor'ps commander, the next sen-
ior, who happened to be the deputy corps com-

i

1 AMaTd, 28, 25, and 24, UCMJ

S Bwimi o, United - States, 166 V.8, 558 (1807).

FAR 600—20. Psrqqnne}--Geqaml Army Command Polloy and
Procedure’ it} July 1082),

-4 Bara,: 15, AR -600-20, supre n.b.

¥ Seq para. 28, AR 800-20, supra n;8, tor reptrlouons nnd inelisl
billty bf an officer to assumie eommand

-%.Parg, 5&(6), ‘MOM, 1061, - By :

T4 USCMA 84, 18 CME B4 (1954).

6 USCMA 248, 19 CMR §d9 (19885,
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mander, possessed authority to act in -every
respect as the corps commander, In- fact, the
Court. pointed out he could have. lawfully Tre-
ferred the charges to a court-martlal

(b): Delegation not . cuthomzed The

power to convene courts-marhal may not J@e-

delegated.’ This proh1b1t:on hag been' construed '

to require that the convening authorxty must
personally select the members of the court-
martial, select the type .of court-martial by
which a particular case is to be trled and take
action on.the record . v

In United States v. H_afem;s'on,l" it'was'urged
that the convening ‘authority ‘had not' personal-
ly selected the members of the court-ma;rtial.
This issue arose when the Government, in ob-
taining information to.rebut a - cla1m that the
convening authority. had: become an accuser in
the case by transmitting detailed written in-
structions, over his.command line, to the trial
coungel, adduced the additional ‘information
that in fact the convening authority had - no
personal information about the case and ‘had
not personally selected the members of the
court, which had beén appointed’ over. his com-
mand line. The: Court concluded that it would
not permit the Government to pierce the com-
mand line but held, assuming the trial divec-
tives to have been brepared by the convenmg
authority, that officer was not an accuser. The
contention of the accused that theé menibers.of

the court were not personally selected was:dis-

posed of by a one-sentence reference to:their
holding with respect to the “finality” of the
command line on the first question, ’I‘here was
no recognition of the fact that here it would
have been to the benefit-of the accused: to per-
mit him to pierce the command line. In the
earlier Btmtmg“ case the Court had questloned

the correctness of . the established service rule

that the apporntment of court-members was
non—delegable o ) .

Subsequently, in Umte,d Statea v Allen 18 an
excessively large.court had been appointed- and
the staff judge ‘advocats dithes failed to notlfy
or excused, about half . of.the members. The
Court held that in' the' ,absence-;ﬂ_of eXpress: hu-
thority from the convemng.'saauthorlty to-do so;
the staff. judge advochté) chulﬂ*’ not pro_ ;erly x-

cuse these members In dicta in separa.te opin-
ions two judges agreed that the power to ap-
point court members is non-delegable and must
he. exerc1sed personally by the convening au-
thority.

AIn Umted Statea V. Greenwalt, 1w the accused
contended that. the ‘convening authorlty had
been misled by inaccurate statements- in the
pre-trial advice. The Government attempted to
defend on the ground that the .convening au-
thority had not been misled because. he never
saw the advice, having " delegated to his staff

‘judge advocate the authority to refer cages to

trial by general court-martial.4 The Court cited
its “decisions in Bunting,1s and W%llmm 16 ag
concluding that the power to refer could not
be delegated. The Court held that “any stich

‘ delegatlon a8 the convemng authority” asserts

in his letter he attempted Would be patent]y il-
legal, and’ result in the’ conclusion that these
charges’ I"were never properly 'referred for
trial Pt

Although th1s concluslon would seem to re-
quire a finding that the court-martial lacked
Jur1sd1ct10n, the Court ordered a “rehearing”
in the case. The result is comphcated because
this issue is reached in this case only by “pierc-
ing the command line” which the Court asserts
it ‘will not permit a “Government official” to do.
The: Court purports to- “pass this question” to
reach the issue discussed above, The result is

further obscured by the fact that the Court

first discussed the incorrect advice, exammed
the record for and found specific’ prejudice to
this accused, and ‘concluded that  “reversal
would be in order if thig were the true factual
mtuatlon ”

“Again in Umted States . Robefrts,“ the
Court was- confronted with the problem of an
attempted delegation of power to'refer cases
to trial. Judge Ferguson for a ‘unagimous. court
dJscussed the hlstory of Artlcle 34 ag‘aln. clted

?.8ea, Unlt’ed Statas ¥. Bunting, supre na,
105 UBMOA 208, 11’ GMR 208 (1054)

1a Supra. m. .

A2k USGMA 620, 18 GMR 250 (1955)
19 g "USOMA 569, ‘20’ CMR 285 (1055)..

4. Sesi para. 66, AR 810‘-10 (20 Sap 1981)
15 Supra.n,t. -

1% Suprg na.- . '

g UBGMA B2z, 22. GMR 112 (1956)
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“It'i§ clear that the power to refer cha.rg'es for
trial cannot be delegafted »o :

In testmg' the effect of thls error, J udge Fer—
guson quoted from an ‘article by Judge Lati-
mer1® comparmg this’ personal pre-trla,l setion
of the convening authority to the grand jury
indictment. He noted that the [W] 1thout an indlct-
ment a trial on a crlmmal charge is a nunity
He concluded that the first reference to trial’ in
this case was “void.” The second and third ref-
erences were, likewise void because the general
who purportedly made them, in a sworn affi-
davit, conceded he had not personally ected but
had delegated authority to his staff judge ad-
vocate, The Court earher referred to. this. cir-
cumstance as raising “a questlon mVolvmg Jur-'

" isdiction.” Yet the Court returned the re¢ord to’
The Judge Advocate General “for a rehearms' o

It should be noted that the: Court hés. beén"
talking more in terms of the convening: author-:
ity personally: deciding ‘fo..refer. ai gpecific:ease-

to trial-by a certain class of: (courtenertiaj tlnsmi
in terms of reference to & particular court=iar-

tial. The ‘Greenwalt decision:is. 1ot ‘mentioned |
in Roberts. It is also interesting to- observe the-
unheralded demise of Judge Latimer’s reserva.-=
tion in Greenwalt to the effect that in & case’
where no reasonable possibility of prejudice is-

shown by the record (because the case would
be referred to trial by general court-martial by

any reasonable person) ratification:in the form"
of ‘subsequent approval 'of thé proceedings by’

the convening authority may purge the eryor.1®

In Roberts, the accused -was’ charged with'a
wartime dedertion lasting elevén years and the’
Court does not suggest that there are any miti-'

gating or extenuatlng c1rcumstances ‘which

might have 1nduced a convening authority to
make any different, disposition of the case, Yet,
the case is reversed. The answer seems to be..

that on re-examination, after Judge Ferguson

replaced the late Judge Brosman the Court dls-"

coverad that the

drafters of the Code 8aW. ﬁt to unequlvo— .

cally require that persong in the armed.”

‘forces be tried only on. charges referred by; -

- -the.convening authority.2e . :
Thus, apparently, although® this reasomng is
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not spelled out in. Roberts, thls err,or falls WLth-
in those failures. to. comply with the Congres-
gional’ manda.te Whlch deprive an. accused:: of
military due ‘proeess and hence constitute an

exceptioh “té" the" Avticle 59a requirement for
demonstra’ble p&téjudice 31 ) '

2, smruronv Aumomw

A.. Oﬁiaers Hamng Authanty to. Com)ene'
General Courts—thml. 'l‘he Code?* empowers
the following to convene: g’enera.l courts=mar-
t1a1 128 Ca .

(1) The Pres1dent -
(2) The Secretary of the Army,

(3)t The Comma.ndmg Officer of—
- (8) A Territorial Depa.rtment
“{B)" Ah Artny Group, P
(c) An Army, '

Ay An: Army Corps

(e) A D1v1510n or S
(f) A Seperate Brlgade' o
C and : t

(4) Such other commandmg' oﬂ‘lcers as
may. be designated by the Secretary - of the
Army or: empofWered by the President, - :

Tt i is. under this latter prov:smn that the com—
ma,ndlng oﬂ‘lcers of certa.ln ‘posts, camps, and
other 1nsta11atlons are authorlzed to appoint
general courts-martial

“{a)” Announcement o;f nnthont/y When
a comma.ndmg‘ officer is #mpowered to-convene
general .courts-martial. by -authority granted.
him by the President or by the Secretary of the
Army, such authority is customarily announced
in Department of the Army General Orders.

_ (b) C’tt’m,g appozntmg order When a
commandmg' officer is designated by the Secre-
tary of theArmy or empowered by the Presi--
dent to ‘convene genera.l courts~mart1a1 the

18 Latimer, - A . Gompmfﬁtiﬂe Ano!yeie oj' Foderal and. Mihtaﬂr

) Crtminal  Procedire, 20 TeMP. L4, 1. (1955)

19 Hag ' United- States vi, Emerson, 1 USCMA ¢8, L cmn -
(1861). o g
5087 OMR’ 922, 847, . ' '

. Beq United- States , v. Gley 1.-USOMA 74,1 CMR .74 (1951)
% Article 22, ucMy. -

2 Cortaln "Navy and Air Foree' donveninw authbr{tjag are'

omitted.
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court-martml appolntmg order w111 crte such
_'authOrlzatlon e

Note however Jurlsdlctlon 1s a matter of
fact and not of pleading, The Government may

augmert: the record: whenever jurisdiction . is

‘attacked. In Givers v. Zerbst;® ar.camp. com-

mander, empowered- by the President’ to con-

vene general courts-martial; did: nog; oxtersuch
authority in-the appomtmg order nor Was itte-
flécted elsewhere in the record. On ‘petition lfoJ;
writ of habeas corpus the Governmérffli 84]-
lowed to show sueh authority and’ thé‘ b@iltjon
was dimissed.® - e

b. Officers Having Authoﬂ‘%y to é’o’r{vene
Special Courts-Manrtial, The 1Code3?f"ehfﬁ0v<fers
the following to convene specigl é[
tiali2s :

) Yo
(1) Any person, who nwxé.‘icﬂrhvene a gen-
eral court—martlal il A

(2) The commandm\omqafnof aff-r«
(a) Distriet, 3
{(b): Garmsone,s 3
(c) Fort R
(d) Camp, : =
(e) Sta‘tloil ‘f'or"

(3) The . comma,mdmg
(a) Br:gade, .
(b Reglment
“(c) Detache : (

“unit'of the’ A_rgs?g'

N
of_heo of a—.

“(4) The commandlng officer of- any sepQ

arate or detached cornkrnand”or“grouﬁ ‘of *de-
tached’units of any ‘of ‘the ‘armiéd ‘Tolides pliced

vt

and

(5) Any other commandlng
empowered by the’ Secretary of the Army. As
in. the case of general courts-maxrtial, ‘siich au-
therization by the. Secretary of the:Adniy: ‘Wifll-
be- sho‘an i the: order appomtmg the (:oilrt

c. Oﬂicers Hafvmg Authonty to Convene
Summary: Cowts-Martml* The: Gode” empow-
ers the followmg to con_vene summary courts-
martlal 180 .

(!l) Ahy pénsori’Who may qonvene“ )
eval orgpecial adunt-raaptisly .

alioft’ o¥'¢or spondlng __

undér a singfle commander fdr it pprpkoee;

fer, when

(2) The cemmandlng‘ officer of a detached
y 6 other detachment of the Army;

n the Navy and Goast Guard an of-
! charge, and

e
e (4) The commandlng o,fﬁcer of any other
command-when empowered: by the Secretary

- off the*Army, Once again, if the commander is

erpowered by the: Secretary,of ‘the Army to
_=conVene summary courts-martial, such: authori-
zation will be shown in the order ap.pomtmg

: the court. -

dv Meamng of “Detached” or “Sepamte ”
Note that, in connection' with the convenmg
of specml and summary courts-mart1al among
the convening authorities were included the
commanding oﬂ‘lcers of certain “separate” and
“detached” units. These words are used'in the
Codeé in' a’ dlsclphnary rather than a physieal
or tactical sense ‘Thus, a battalion’ company, or
other unit is “separate’” or “detached” when it
is: isolated or removed from the immediate dis-
ciplinary -control of.a superior in such a man-
ngn,. and - under -such circumstances, that the
unit’s commander is: the ‘one looked to by su-
perior: authorlty as the- officer responsible for
the: admmistratlon of drsc1pl1ne 1n the umt

e. Actton to De Taken When Oﬁicer ts Not
Authomzed to Con'vene a Com-t

(1) Mcmual pfromszon The I\/,[a.nua.l31 pro-»
vldes that when, trial by a special or general
courtrmartml is determlned appropriate and
the summary court-martial authority is not
empowered to appoint such a. court, he will for-
‘ward the charges and necessary allled papers,
ordmarily through. the. chain of command; to
.the officer exercising the approprlate type of
court—martlal Jurlsd1ctlon

: \(2) Itf/ustmtwe cages. oo

U (ay In' United St’ates . Pease 82 the
cotam; nding oﬂ’icer of’ the accused was mthout_

$10=10 20 Sep. 1961, : )
5266 U.B. 11 (1021). ’ ‘
2¢-Ses 'alio Leg. & Letia Baals, MGM, 1861, at §; and Dig. Ops,
JAG 1kda,iat-asg,
YOMT, Art. . 28, i Gt e ‘
28 Cartuin Navy and Alr Furce eonvenjng authoritiea are, ornitt.ed
20.7GMT; " Art. 24, .
s0.Cartain Navy and Adir Foreo eonvening: authorities are omitted,
81 Para, 384, MCM, 1951,
23, JTHCMA 201, 12 JOMR.-.4T- CIP5BY. .0 s oo -

24 5&(2). and App is, nﬂ. MCM 1961 ‘para;. 596 AR
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authority’ to convene special courts-martial.
Congequently,. the accused was transferred to
a neighboring jurisdiction whose commanding
officer, although inferior in rank to the ac-
cused’s original commanding officer, had pow-
er to convene such courts. The accused con-
tended that the court lacked jurisdiction as the
convening authority was inferior in rank to,
and not in the chain of command of, the ac-
cused s orlgmal commandlng officer.

Held, Pa,ragraph 337 of the Manual is
merely permissive and not mandatory. Thus,
in a case such. as the present, where the com-
manding officer of the accused is not an accus-
er, there is no requirement that charges be
forwarded through the chain of command to
a superior officer. In such case, arrangements
for the trial of the accused may be made in gny
appropriate manner, such as transferring him
to-the command of an officer authorized to- oon-
vene an appropriate court»mari‘;la.l -

(b) In Day 2. ston,“” the B,ccused con-.

tested the Jur1sd1ct10n of the court-martlal be-
cause the case was tranferred from ' Eighth
Army to I Corps for trial. He also objected
because this was accomplished without the per-
sonal action of the Eighth Army commander.
The District Court found this to be ‘“routine
administrative” disposition and reasonable
under the geographical circumstances,

3. LIMITATIONS ON THE POWER OF
THE CONVENING AUTHORITY

a. Resmatwn of Power by Supenor Au-

thority.

(1) Backgro_und. Historiecally, the British
Articles did not authorize a superior command-
er to prohibit. the exercise by a subordinate
commander of the power to appoint courts-
martial.® The first American Articles of War
of 1775 did not expressly authorize the appoint-
ment of general courts-martial, but did author-
ize the “commigsioned officers of every regi-
ment , . ..by the appomtment of their colonel
or comma.ndmg officer” to hold - regimental
courts-martial.® By Article 2 of the American
Articles of 1786, authority was expressly given
to ‘“the general or officer commanding the

AGO 9196A

Pam 27-174

troops” to appoint general courts-martial.®® By
Article 8; * [e] very officer commanding a regi-
ment or cdrps” was given, authority to appoint
regimental or corps court-martial.” These pro-
visions. were retained in.the Articles of War
of 1806.58 Article of War 86 directed the com-
manding. officer of. any post or detachment at
which there were not. sufficient. officers to form
a general court-martial to. forward the case to
the commanding officer,of the department (an
area command) who was to order a court to
be assembled at the nearest: convenient place
and the accused and w1tnesses were to be trans-
ported thereto 80

(2) First statutory proms@on, The Ar-
ticles of War of 18744 authorized “lalny gen-
eral officer commanding an army, a Territorial
Divisién--or a Department, or - colonel com-
matding a ‘separate Department [to] appomt
genersl courts-martial whenever necessary. But
when, any such commander is the accuser or
prosecutor. of any officer under his command
the court shall be appointed by the President;

.1 Article of War 73 authorized division and
separate -brigade commanders to appoint gen-
eral courts-martial in time of war; but provid-
ed further that “when such commander is the
accuser or prosecutor of any person under his
command, the court shall be appointed by the
next higher' commander.” '

The portion of the Digest of Opiniong of The
Judge Advocate General, 1868,%! annotating the
concept “Accuser or Prosecutor,” indicates that
an objection to trail on this ground “calls in
question not merely the jurisdiction of the
court, but its ex1stence as a legally orgamzed
tribunal, . . ."”

Wmthrop observed that “the constltutmg of
a court-martlal in contrave;ntlon of the pro-
h1b1t10n of the Article [AW 72] necessarily
nulhﬁes its proceedmg ab dnitio, .. ¢

83 155 F. Supp 460 (DC D.C, 1957)

84 W'INIHROP ‘at 908-962;

35 Bgo WINTHROF at D58,

as WINTHROP ut. 072

87 Ihid. ~

8% Artlole of War.' 65 and 68, in WINTHROP 6t 082,
80 Ibid,. .
4 Attlole of War 2. :

41 Dig, Opa. JAG, 1888, at B0-51,

42 WINTHROP at 63.

@ |
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(8) Limitation on power to appoint m,fer—
tor cowts—wwrtzal By an Act of. 2 March 1918,
Congress a.mended Article of War 8, relating
to special courts-ma.rtlal to read in. pertment
pa.rt _ . :

but when' -a.ny ‘such: commander'u is the_‘uao- o
cuser or- the ‘prosecutor of the ‘persohi *or
* persons to be-tried, the court shall:be Ep+
- pointed by superior authority, and riay:in
- any c¢ase be appointed by supedor authior::
ity when by the latter deeméd deﬁit‘a,ble :
. % (87 Staty '728) by é' '
s ,
No similar amendment was made ita Artlcle of
War 72 relating to general courts-martial, and
the Manual: for - Courts»Martia.l U S Army,
1917, sald only e

When any supenor ,a.uthorlty deems 1t de-
sirable, he may :appoint .a special cour_t_-,-
martial for.any part.of his command.s

(a) In dlscu“hsihg a similar] provision in
Article of War 10“i~ele,tmg to summary courts-
martml the 1917 Manual prov1ded' :

A summary court-martlal may in any case.

be appointed by superior - -authority when .

by the latter deemed desirable,48

In the same. sectlon on summary courts-martlal |

the following ﬂaragraph ‘appeared:

Power of, :brigade. commanders.—A.. bris

gade: commander is responsible for the din- .o
- struction, tactical efficiency, and prepared-. -

. -ness for war service of his brigade.. (AR. -

194) If the brigade is serving at one gar- .

-rison or post he has, by virtue of his power-.
ag such garrison or post commander, au-
thority to retaln within himself the ap-
pointing* power of all ‘BUmmary courts
“withih his commiand, but if ‘he does not‘_ :
"'éxXercise the- authomty Wh.lch is vested in
him by statute'e ‘alléws: tha ‘appointing
power, including the power of review, to
pass to regimental (ahd" det@ehment) com-
manders, (Dlgest p. 580 RV, B,y Of
the brigade is acting as a tackical unit in -
the field; he may as supsrior authority; ap-
point summary courts-martial, fog hig come
mand whenever he deerg:it: deslreble,'but

O T

42,

i

. such authority will ord1nar11y be exerclsed
by the regimental commanders.#* . ... =

(b} The Digest. of Oplmons of The
Judge Advocate General of the Army,. 1912-
1940, reports no opinions expressed—\on the con-
struction of-the pertment portlons of Artlcles
of War 9 ‘and 10

) (cy The Manual for Courts Martlal
U.8. Army, 1928, in dlscussmg Art1c1e 9, sald

The subordmate commander may exerc1se
the power to appoint special courts-martial
‘for his command unless a compétent‘ su-
perior deemns it “deSIrable” to r‘eSEr\fe ’tha.t

power to himself and so notlﬂee the sub
‘ ordmate 48 .

(4) Lzmzta,tton on power to appomt ge'n-
eml courts-martial, .

- (aY The Elston Act Among the a.mend-
ments to the Articles 6f War niade by the Els-
ton Act in 1949, was- included: an-amendment
to Article 8, relating to general courts-martlal
which added the phrase'? o

and msry any case be appomted by su-
penpr autt onty when by the latter deemed
deslrable

The «Manual for- Courts- Martml US Army,
1949 in discussing this Article said:

When any commander authorized to ap-
point general courts-martial is the accuser
- or the prosecutor in a case the court shall
be appointed’ by - competent superior au-
thority. He may appoint the court to try
any case in a subordinate command. if -he
80 desires. Thus if the exigencies of the .
service mterfere with the prompt disposi-
“tion: of -cases, a superior competent to: ap-
' point general courts-martial properly ‘may
appoint courts for the trial of casés: arismg _

"m a subordmate command A

4'g7 sm 728 (1018)

4 McM, 1, 8, Army, 1917, wes - based onthe Artieles of War of
1018 -whioh re-enedted okl Artlale;(72 ‘abi:Article 8, ‘and" oid Artldle’
Bl.a8 new Artlcle 9, .

“45Pare, ‘21, MCM, 'U§, ‘Artny, 1917 dt 12,

% Bafani28, MOM, "U.8.  Army, 1917 at; 18 (mm)hasla In origingl).

47 Para, 29, MCM, U.S. Army, 1017 at 14,

48 Para LgH "MOoM, U8, ‘Army, 1028 at 6 Tn’ spsaking ‘of the
eppointment’ of suhmdry sourts-martlal, the Madual 8ald: the prin-
eiples utatod ln parn Eb wm applqub{q Pu-m So. MCM, US
Ariny, “1bg '

A4 Fara; \ua, MGMg US. Army, 1840, .

()
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However, 1n d.lscussmg the 1dent1cal prov1s1on
in Article of War 9, relating to specla] courts-
martial, the 1949 Manual said: .

'The power of the battalion cornmander o
‘appoint such courts is subject to’ the' povvbr
of the ‘division commandeér to reseﬁfe to
himself the right to appoint specm] courts- '
martm,l for any, or all subordmate un1ts
and detachments in his comman& Hfow-_t‘;
ever, a subordlnate commander may exer-
cise his power to appoint speclal con
martial unless  a competent supe. N
commander reserves that power to him-""
self and so notifies the subordinate.5’

(b) The Uniform Code of M’thtm-'y.. Jus-
tice.

(1) The Code substantially reqenactﬁd
the Elston Act provision, as follows:. ;

If any such commanding officer. is: Ea,p, KL

cuser, the court shall be. convened by su-’

i

'any case be convened by such authorl(l;ya
if considered desirable by him.® -

( 2) The. Manual

in dmcussmg thls
prov151on, says . e R

a subordinate cdmmand if he so des
(Art 22b). “Thus, if the exigencies of “I:he 4
service interfere: ‘with the prompt dlSDOB
tion of ‘cases, a superior compebent to consiit
vene general courts-martial properly: fmay?f'f
convene courts-martlal for the trial’ of4
' cases arismg in a subordinate command. LR

(3) In discussing | the 1dent1ca,l p{ro-
vision in Article 23(d) relatmg to speclal
courts-ma.rtlal the 1951 Manual says '

(2) The -principles sta_ted in 5a(‘2)__1_;o,'5a; :
(6), inclusive, ‘apply to.special courts-.
_ martial. See Article 235 as to accusers. =

(4) A subordmate commander may exer—."
‘cise his power to appoint special courts--.:
martial unless a competent. superior re-.
serves  ‘that - power “to hlmself and ‘80,
not1ﬁes the subordinate.s? w

AGO 9190A.
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(4) .In construing this provision, (in
conjunction with a Sec Nav pohcy against ex-
ercise of dlSClpllha.l‘y powers by - “guest” com-
manders) as applied to the situation of a sepa-
rate Marine organization aboard a Naval
vessel, The Judge Advocate General of the
Navy concluded that the commanding officer of
the Naval vessel had powér to try a case
arising in the Marine organization. He also

'observed ‘that - the Marme commander was

“authorized by law to exerclse disciplinary
authority,” and that the Sec Nav directive
“does not, however, modify or suspend auth-
ority conferred upon officers to convene courts-
martial.”” 54 :

_‘ '(5) In an opinion defining the dis-
ciplinary powers of the commander of an iso-
lated detachment in Turkey, The Judge Ad-
vocate General of the Air Force concluded that

the commander was:

empowered to convene speclal and sume-
‘mary courts-martial and may do so unless
..superior competent authority:reserves to
1+ himself the right to appomt such courts-
martlal 58 : ,

() Effect of trial forb'idden by orders.
Understandably the question of the legal effect
of -a: trial by a .court-martial which superior

authority has ordered not convened, is not of-

ten litigated. In Tallent,’® the accused had been
convicted by summary court-martial of statu-
tory: rape and sentenced to restriction to camp
for thirty days. The sentence was approved and
suspended on 24 February 1944, On 10 March
1944 - the convening authority was informed
by the area commander (subsequently the con-
vening authority of the general court-martial
which tried accused) -that the specification
failed to state an offense and that the proceed-
1ngs were null and void. He was instructed to
jssue a special order announcing this conclus-
ion, wh:ch he d1d At the general court—martla.l

50 Para. Bb, MCM U.8. Army, 1948 et §.
51 UCMJ, Art, 22(b) :

5% Fara. Fa(3), MOM, 1061.

83 Para. 5b, MOCM, 1051, .

54+ Op, JAG 1968/168, 12 Aus 1953 n 9 Dig. Dps

Conrts—
Martlal’ § 4.1 (1958-54). .
65 OD JAGATF 1054/17, -27. Oct. 1954, in 4 Dlg Opq. Cnurta

Martlal” §° 4.1 (1954-56).
56 CM - ETO 2680, Tallent,. 7 BR (ETO) 141 (1944) ‘4 - Bull,
JAG 49 . (1845).

4
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the accused unsuccessfully pleaded double
Je0pardy

The Board of Rev1ew reversed the conv1c-
tion on the ground that the summary court-
martlal proceedings were complete on 24 Feb-
ruary 1944, the specification a]leged an ‘offenge,
and the accused over his obJectlon and con-
trary to Article of War 40 was tried.twice for
the same offense, There is no sug’g’estlon in the
opinion that the Government argued that the
first trial was a nulhty because the convening
authority had been ordered not to convene the
court. However, in the last gentence of its
decision, the board observed that:

[a]llthough the commanding officer was di- -
rected not to try cases of statutory rape by

- inferior court-martial, such direction could

- -not deprive the summary court-martial of -
the jurisdiction conferred by statute.

Although the Court of Military Appeals has
not pasgsed directly on the point, the decisions
in United States v. Gray,® and United States
v. Hangsleben," involving the legal effect: of
confinement imposed contrary to orders or in
a place not authorized, indicate the answer may
not be as simple as the unsupported assertlon
in Tallent suggests. -

The argument has been made that an accused
~ could not avail himself of an order issued not
for his benefit but in the interest of supervis-
ing military justice within the command. In
Goins, the accused was convicted upon his
plea of two offenses of sodomy with other en-
listed men. The Board ofReview interpreted
the: pertlnent Army regulations to require ‘that
the  convening authority give individual con-
gideration in each case to the pogsibility of ad-
mlnistrat‘lvely dlscharging the ' accused. It
found no such 'consideration had been given
hene a.nd ordered* wo‘ehearlng It held 90

_ Whether“the !ﬁmlat; n was intended .to
confer “boneﬁtg ‘on. thls accused (or others
similarly: gituatad)’is, we thin {, Beside the
point;. the:igsue is whetherihis. case’ was
. ca.refully and fmg‘,'y conmg}ered;' ‘BN -
dividual Bagis and:in. the £

?" fsonably’ avellwblewtlh#ormat;o g

vlaite OH’-‘: P TR HRE P L R B
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‘charges;

ey \unqu( Rtates v, Jodpd

As noted above, the record here indicates

that'this ‘'was not done ‘Even though the -
accused here has no legal “right" not to
be tried for acts in’ wo]atlon of the Code,

he was, we think: ,entltled to the same
conmderatlon on the merits, Whlch is glven -
others s1m11arly s1tuated »

I
it

b Accusefr Dzsquahﬁed
{ 1) General, When the convenln author-
ity of a general or special COul‘t‘-mart al'is the
accuser, he canriot appoint'thé: couY‘t {0 try the
particular case, but must refer” Be cliarg‘es to
superior competent authorlty o1 :

(2) Who i§.an accuser? the gz'ozmd mles
( a) Code promswn The Code 8 prov1des

that ani acciser is:
(1) One who signs and sWears to the

(2) One who directs' 'that’™ cﬁar'g_‘es
noniinally be signed and sworh byﬁagno’th'er; or
(8) Any otheér person who has 'hore

‘than a mere official’ 1nterest in the prosecutlon

of -the accused.

(b) Manual provision. Paragraph ba.(4)
of the Manual provides that the person who
signs and swears to charges is always an ac-
cuser; whether a commander who convened the
court is the. aceuser.in other cases is a-question
of fact. Action. by & commander whlch is.mere-

-1y official and in the ordmary line of duty can-

not be regarded as sufficient to. . disqualify
him.®® Yet, though his, observable, actlons may
be ent:rely official, and. routine, if the convening
authority is 80 closely connected to the offense
that a reasonable -person would conclude that he
had a personal interest, he is dlsquahﬁed to
convene the court-martlal—more from a desire
to elevate mlhtary' trials above su5p1c1on than
from speculation that a preJudlcial ammus ex-
ists in fact.

376 USCMA 315 2% cmn 981 (1956)

e LBOMA 930, 21° CMR 180 {1057):

& CM 308088, Going, ‘28 GMR-5d2. (195';)’ :

% Citing only United States v. Wise, 8 USCMA 478, 20’ CMR
188 (1966} and United States v. Layrie, 6 UBCMA 478, 20 OMR
104 (1855), cornpanion 11 involving an . explicit refugal to eons:
sider’ uuspendlnn\ or' mnlttmw 8’ puhit!va iddhhvge on pothtrlal
review:.. . - g e

UG, Afs, 22 (5, zs(h) o _
. uncwmmwimm‘ - R R
1, 1, Usglm‘ﬁ 2, 5 cuxn 80.. (1952)
staw v. Gordo;a, L UBCMA 256, 2 oun m usm
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(3) Convemng authomty as aocuser be-
cause mcttm of offense. L

(n) In United States v. Gordon,* the ae-
cused was originally charged with burglary of
one genersl officer’s house and the attempted
burglary of a house occupied by the:.convening
authority. Subsequent.to the ‘appointment of the
general court-martial-which tried the accused,
the charge of attempted burglary-of the house
occupied by the convening authorlty was dis-
missed. ‘ :

Held: The convenmg authohty ‘was an
“accuser” and therefore digqualified to. appoint

the court-martial, even though the .charge in-
volving his home: was subsequently dismissed. .
The Court stated that.the testto.beapplied was
whether a,reasonable person would. impute. to
the convening authority a personal feeling or

interest in.the outcome of the litigation. Be-

cause of the original charge of attempted bur-

glary of his house, and the close connection be-
tween the two offenses, the convening authority

was deemed to have more than an oﬂ‘lclal inter-

est in the trial,

(b) Umted States ». Moseley“ The ac-
cused was charged w11:h larceny, housebreaking,
and absence without leave. The house broken
into was occupied by the convening authorlty
and the property stolen was taken from that
house and belonged to the gon of the: ¢onvening
authority. This absence without: ‘leavée com-

- menced simultaneously with the commission of

the other two offenges and was financed by pro-
ceeds of the larceny, :

- Held: The convening authority was an '’
accuser and therefore ‘disqualified to appoint
the court-martial to try the accused. Bétause:
he ‘or his' family was the victim of the offenses -

of “housebreaking and: larceny, the ‘convening

authority had more than an official 1nterest e
the prosecutlon and He'was'in fact: the accuser"-‘
The board 'did not' reach ‘thé- queatlon of
whether the ‘court-martial would  have ’ had

jurisdiction bver an entirely unrelated offense;
as it found the' AWOL to have been 1nextricably
bound to the other oﬂ’enses .

(c) Umted Stwtes v..Bergmﬁ"’ The ac-‘

cused was charged with' larceny ‘from a con-
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solidated non-approprlated welfare fund, of
which he was the custodian, The convening
authority, as Commandmg General of the post,
was the officer ultimately responsible for the
proper administration of all non-appropriated
welfare funds and he was responsible for in-
suring the protection of such non-appropriated
funds. Further, he was protected ‘from such
responsibility by an indemnity bond securing
him against loss of such funds through larceny
or other dishonesty by the custodian. In claim-
ing for the loss against such bond, the' con-
vening authority had to conclude that the funds
had been stolen by the accused

_ Held The convemng authorlty ‘was
the accuser, and as such, was ineligible to
appoint ‘the court-martial to try the _a.ccused‘
Although he did not sign the charges he had
a personal interest in the prosecution of the
case 'and had already concluded, in the claim
against the indemnity bond, that the sccused
had committed the offense with which he was
charged In this case the convening authorlty
was the v1ct1m of the accused’s manipulations
and certainly had a personal. 1nterest in the
outcome of the case :

(4) Con'uenmg authority a8 accuser by
virtue of molatto'n of a dtrect o'rde'r issued by
him.

(a) In Umted‘ States v. Marsh,®® the ac-
cused was tried for willful disobedience of an
order of a superior officer in violation of Arti-
cle 90 and for ‘desertion in violation of Article
86 of the Code. He was convicted of the willful
disobedience and of absence without leave, The
evidence iridicated that the accused surrendered
to military authorities in Georgia after having
failed to proceed: to Fort Lawton, Washington,
for overseas-shipment. In Georgia, he was given
a special order directing him to proceed to Fort
Lawton and was also given “a direct order”
which contained. the further statement that
fallure to obey would subject the accused to
trial by courbmartlal Both orders were. issued
“by command of” the convening authority

o5 Supm n.od. ' : : '
00 OM: 54187, - Moseley, " 3 CMR 203 (ioB1).
o1 AOM ; 48T4, Bérginy- T CMR 501 . (1952),
09 g USOMA 48, 11 COMR 48 (1858).
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Held: The convening authority was an
accuser in thls case. The Court stated '

It is clear from the facts in thls record .

that. the accused violated a direct order [of .
‘the convening authority] and that the lat-

‘ter had a personal interest in seeing . h]S\'
. orders were obeyed. Military discipline: and: ...
order is based upon obedience to superiors
and every commander Jealously, but night-

1y, requires compliance and frowns on dis-
obedience. For that and other, reasons we
cannot say that a superlor officer would-be

_entirely impartial in selecting a court to.
try a given case where the accused was

charged with w:llful dlsobedlence of the
order 69

The Court aIso reversed the ﬂndmgs of
guilty of absence. without. leave. Since this
offense and the. willful :disobedience grew out
of one transaction the court-martial was dis-
qualified to try both of them.

(b) Itk Unitéd States v. Kezth 0 the ac-

cused was charged with failure to obey a law-
ful order in v1olat10n of Article 92 of the Code.
Foliowing an " absence ‘without" Iea.ve, the ac- -

cused was apprehended and returned to mili-
tary control in South Carolina. He was given
a. written order directing him to proceed. to

California, which order was issued by the: con-

vening authority. The order advised the ac-

cused’ of the route he must follow and- also.

informed ‘him that ‘deviation from a schedule

constltuted an oﬂ"eHSe which was pumshable as'

a court-martlal should d1rect

Held The convening authonty was

not an accuger in this case and was therefore
competent.. to: appoint the court-martial . for

the trial of thé accused: The Court dlstmgulshed--'.

the Marsh cageionthe. following, basis;,

*Here, the aécuse
to' obey a.n order

:ﬂauntmg ‘of ty of ‘a superlor_ '_
officer “was concei\?ed"és ﬁﬂrt of 4 plén to-

aggravate the nature of the crime, the.
order involved- was ‘litflasmote. than the- .

usual impersonal: travel order directing the g
SR ek ._‘_\}.:: .
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1§‘.‘charg'ed w1th failure

accused to proceed to a certaln _station;
‘conceding the order contalned an addltl,bnal
threat of prosecution, it was réquired for
administrative purposes;: any interest in
~using:his official :position as a- leverage to -
increase the punishment and: thereby com-
_pel compliance with his order by the sub-
ordinate .cannot be charged -aghinst: this
superior - officer; and, ‘the overall" ‘plan did-: -
not place the commanding general in a
situation where his own personal and: dlrect
order to a subordinate could be wﬂ]fully
challenged ¢y Vo

.Based: on - these fa.cts the: Court *concluded
that the- convenmg authority had only" an offi-
cial interest in the prosecutlon ‘of 'the ‘aceused, )
The orders ‘violated were merely routine travel
orders and not “d1rect orders’* of the conven-
ing authority.72. . . . R A S

(5) . Confue'nmg aubhomty as a,ccuser by'
virtue of bemg ._._‘fwtthqss for the prosecutzon_

. (a) Even; though the word “accuser”
in th1s context is a term. of art which. has
acquired a broader meaning than general usage. .
would give it, it iz not so- ‘broad as to include
every ‘officer who testifies for the prosecution,
The ‘quiéstion actually ra1sed mlght better be‘
stated as co ‘

Is every w1tness for the prosecutlon pre-
cluded from reviewing and taking actlon _
on the record of trial? - :

(b) " An extreme example of defense con-
tentions in this area ‘odcurred in United States
2. Gunterman.® There the accused was con-
vieted. of absence without.. Jeave in. a trial by
special court-martial. A morning report extraet
showing : the. 1nceptlon of the .unauthorized .
ahsence was: authentlcated by the: former com-.
manding .officer of. the: aceused,, The..special--
court. whlch tried the. accused. Was convened by
the authentlcator 8 successor in - -command,. The
Board. of Review. held that :the gonvening au- -
thority was not dlsquehﬁed ta: Qonvene the court .

o 8 UFOMA- 4B, 52711 CHR. 48, 02 LA g
™8 USCMA 578, 18,.CMR. 135 (,ma); SRR ,
"3 UBCMA. 579, §81, 13 OMR 128, 187, T

2 Accord, United States’ v..-tPeel,” 4 doMalse, 15 cm’h 3
(1854} ; United smm v. Noonan, 4 URCMA 297, 15 CMR 207

(1864). i
"ACM S-—‘Mdﬂ Gunterman 13 CMR 008 (1953)
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by virtue -of being an accuser. Although the
former commanding  officer . may have been
disqualified, by virtue of having a personal
interest in the proceedings, his disability did
not devolve upon his ‘successor in command.
Accordingly, the convening of the court was
proper, .

(¢) In United States v. McClenny,™ the
accused was tried for AWOL. Extracts from
the accused’s service record and from the Unit
Diary of his organization were introduced in
evidence to prove the unauthorized absence. The
service record extracts were authenticated by
a certain officer “by direction of” the convening
authority. The Unit Diary entries were authen-
ticated by the convening authority himself. The
substance of the entries in both places was the
same, However, the defense presented evidence
which questioned the accuracy of the entries
in the service record and Unit Diary. It was
contended that the convening authority was
an accuser, because he was a*witness for the
prosecution, and further was dlsquahﬁed to act
as reviewing authonty

. Held: The. convenmg authonty was a
witness for the prosecution clearly as, to the
Unit, Diary extracts and assumed to be a wit-
ness as to-the service record extracts. However,
a convening authority does not retroactlvely
become an accuser when he appears at\the trial
as a witness against the accused. His status as
an accuser must be determined as of the time
he convenes the court. Consideration may be
given to testimony which he gives at the trial to
determine whether he had a personal interest
in .the outcome of the case at the time he
convened the court. If his testimony does not
show such interest, and there is no other evi-
dence from which to infer such interest, his
authority to convene the court is unassailable.
The Court concluded that the evidence showed
that the convening authority had no such per-

songl interest as to constitute him an accuser.-
However, the Court went on to hold that the

convening authority could not, in this particu-
lar case, act as reviewing authority since he
would have to review and evaluate the conflict-
ing evidence which would put -him in a position
of questioning his own official acts.
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(d) In United States v. Taylor,™ certain
entries in the accused’s service record, which
were admitted ‘as evidence of his unauthor1zed
absence, were gigned by the officer who later
acted as the contrehing authorlty The accuracy
of the records was" ‘Wnquestioned, and the ac-
cused admitted the absence in his testimony.

Held: ‘Applying the reasoning of Me-
Clenny, the Court’ held ‘that the fact that the
convening authonty was'a’ thneas against the
accused did not constitiite hith an accuser. Fur-
ther, in view of the ungtiéstiéned nature of the
entries and the accused’s adimssmn_ there is no
basis for ir'nputing'a personal interest in the
outcome of the rev1ew ori the part of the
reviewing officer.

(6) Convening authom'-ty a8, accuser by
virtue of prior connection. with the case. .

- {a) Conmnection with the pretrial investi-
gation and charges.

(1) In United States v. Hammork,
the a.ecused was convicted of larceny and of
makmg' a false official statement. The incident
giving rise to these offenses had previously
been 1nvest1gated by an inspector general. Sub-
sequently, the convening authority interviewed
the accused and secured an admission that the
accused’s statement to the inspector general was
false in part. Before charges were preferred,
the accused submltted his ‘resignation for the
good of the service in lieu of the trial; the
convening authority recommended a.cceptance,
but the Department of the Army rejected the
resignation, Thereupon the accused was. tried
and convicted by a general court-martial ap-
pointed by the convening a.uthorlty

Held: The convening authority was
an accuser in-this case-gince hiy interest wag
other than an official interest in the prosecu-
tion of the accused. The c¢onvening authority
not only had personal knowledge that the ac-
cused had committed some of the offenses for
which he . was: tried, but had obtained this
information by eliciting admissions from the
accused ‘during a personal interview, 3The pos-

4§ USCMA 507, 18 CMR 181 (1955) overruling ACM 5456,
Huff, 10 CMR 736 (1958). :

7 5 USCMA .628, 18 CMR 147 (1986):

M 308821, Hemmork, 18 CMR 385 (1853).
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session and manner of acquisition of this per-
sonal knowledge made the convening authority
“so elosely connected to some of the offensey
for which accused was subsequently tried ‘that
a reasonable person would conclude that he had
a personal interest in the matter,”” L

_ (2) .In United States v. Jewson,™ the
Commanding General, Fifth Army, had ordered
his Inspector General to investigate an incident
at a camp located within his Army -area, He
had transmitted that officer’s rveport to.,the
Army Staff Judge. Advoeate- with directiong
that appropriate charges be prepared. An assist-

ant staff judge advocate, examined the file and.

preferred charges over his.own signature. }I‘he
accused contended the Commanding General,
Fifth Army was disqualified to convene the
court-martial which tried these charges. The
Court found only an'official interest and that the
assistant staff judge advocate was not merely

a nominal accuser, -

(8) In United States v. Grow,™ the
accused, s major ‘general, was convicted of

dereliction of duty by virtue of an infraction of _

security regulations. At a time when he was
an attache in Moscow, hig personal diary which

contained comments about highly classified mat- )

ters, was- photostated and publicized by the
Communists for propaganda purposes. The
Deputy Chief of Staff had directed an investiga-
tion into the matter which served as a basis

for the signing of charges by an officer in' the’
Office of the Judge Advocate 'Genetal, ' The
charges and specifications prepared were con-

sidered in & conference attended by the Dépiity
Chief of Staff and other staff officers and were

specifically approved by the Chief of Staff and

the Secretary of the Army before being sent

to the Commanding General, Second Army, for..

appropriate a,ctjpl_;. The latter officer convened
& general court-martial which tried the accused,
The accused contended . that the Secretary of

the Army and the Chief. of Staff were ‘accusers -
and that, 8s.the.convening authority wasg in--
ferior in rank .gnd -comtand to such accusers, -
he lacked. the power. to appoint a general court-..

martial,

© 7 Rélds The "Secrstars of the Army

and the Chief of Staff were nof secusers in this

48

case since their action was merely official. Be-
cause of the rank of the accused and the serious
nature of the: charges the decision to; proceed
with or prohibit disciplinary measures could
be made only at the highest military level, Be-
cause of the absence of other than an’ official
interest, the. Secretary of the Army and the
Chief of Staff were not accusers and the court
was  properly appointed by the’ ¢onvening
authority, C '

- (4) In United States v. Shepherd,™
the. Court reversed Captain Shepherd’s: eon-
vietion because of the admission of irrelevant
evidence of other unrelated offenses; Judge
Latimer and Judge Ferguson, concurring: in
the result only, found that the. convening au-
thority had such a personal interest,in the
weight reduction program, to whichwere re-
lated the false official report offenses of which
Shepherd was convicted, that he was: disquali-

fied to convene the. court, ‘
(b) Cdnnectio?ijwitihfrfhé prosecution,
(1) Colonel Winthrop early warned
that an officer would disqualify himself,
if, influehced by hostile feelings, or by a
conviction that'the accused is guilty and
that hig offenise demands to be promptly
- ahd efficiently’ dealt with, he proposes, upon
asgembling the court, actively to promote
the prosecution, as by instructing the judge
“advocate, facilitating the attendance of wit-
“Néssed for the prosecution [or to appear]
“hiniself as prosecuting witness. . . S0

. (2) In United States v. Haimson,51 gn
indorsement, addressed to the trial counsel of
the .court which tried the accused, wag signed
over the command line of the convening ai-
thority. The indorsement advised trial counsel
that he.should make a brief opening statement,
what witnesses should be called, what testimony
should be elicited from them, what documents
were available as evidence, that certain’ wit.
nesses might. refuse to. testify and claim the
privilege against - self-incrimination, that he -

"1 USCMA 662, § CMR .80 (1952). '
753 USCMA - 7. 11 CMR 77 {1953).
0 USOMA 90, 26 OMR: 8pe, (1058}, -

SUWINTHROP at 08, ) .
#5 USCMA 208, 17 CMR: Zos (1954),

AGO 91084’




should submit requests for instructions, and
that if the accused were found guilty and pre-

sented evidence in mitigation trial ¢ounsel could
properly indicate factors -in'.aggravation, =A .
sworn statement by an asgistant staff. judge

advocate stated that the instructions to trial
counsel were prepared under ‘his diréction as

standard operating procedure, approved by the

staff judge advocate, and forwarded to the
adjutant general’s office where it was signed
by an assistant adjutant general. It was con-
tended that such instructions signed over the
command line of the convening authority con-
stituted him an accuser.

Held: The indorsement constituted a
directive of the convening authority, notwith-
standing its manner of preparatlon or signing
without his knowledge. It is improper to go
behind the command line in an attempt to dis-

associate the convening authority from an

indorsement issued in his name. However, the
indorsement did not constitute him the accuser.
The presence of the command line does not,
itself, indicate a personal interest. It is rather
the substance of the communication which is
controlling. There was nothing in the content
of the indorsement to suggest that the con-
vening authority or the members of his staﬁ"
predetermined the accused’s guilt, or 1nnocence,
nor was there anything which reﬂected a per-
sonal interest on the part of. the convenlng
authority in the outcome of the trlal T

(8) Reéferral to superior competent
authomty

(A) Code promswns 'Wlth respect to
. both general ®2 and special 8 courts-
martial, the Code: provides that
when the normal cenvening author-
ity is an accuser, “the court shall be
convened by “superior competent
_authority.”

(B) Manual provision. The Manual ™
provides: “When' any commander

~ who would normally convene the
general court-martial is the accuser

in a case, he shall refér the charges

to a superior competent authority

who will eonvene the eourt or desig-
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..nate another competent convening
oo o Authority to exercise jurisdiction.”
-(@9‘5.Ilmstratime-fcas‘e. Whatis meant by
L ithe térm ' “‘superior competent au-
Ciothority”: Has been the subject of
. congiderable: Judlcml discussion. In
| Uniited States . LaGrange? the ac-
wcuged - wers-rdorivieted by special
court-martial of violations of their
-. ship’s regulations.. The charges were
signed by the ' commanding officer
of their ship, a ¢aptain in rank:
Since he was the accuser, he for-
warded the papers to his superior
who submitted them for trial by
special court—martlal_ to another
" subordinate command, the com-
" manding officer of which was a com-
mander in rank. This commander
'was the convening authority for the
court which tried the accused,

H eld: The convening a.uthorlty did not
have authorlty to appoint the court-martial.
The Court considered the provisions of the
Code and Manual quoted above and concluded .
that the Code provision required that, when
the normal convéning authority is the accuser,
the ‘Court must be convened by an officer supe-
rior to ‘stich accuser. The words “another com-
petent® ¢convening authority” as used in the
Manual must be interpreted, in the light of the
Code, to mean an authority who is senior to the
gecugsed. The purpose of the provision in the
Code is to prevent command influence. The -
Court said that, if an officer junior to the ac-
cuser were competent to convene a court-
martial, it would be difficult to establish that
his acts were whol]y free from influence by the
superior accuser.®

(7). Summary courtswna:rtial According to
the Manual,” an accuser is not disqualified from

" appointing a summary court-martlal In such

82 UCMJ Art, 2Z(b)

8 UCMJ ~Art. 23(h).

8¢ Parn. 50(3) MCM, 1861,

86 1 USCMA 842 3 CMR 76 (1952).

80 Aceord, ACM "S-3083, Burnette, 5 CMR 622 (1962). But ses
ACM B8-18604, Avery, 30 CMR 885 {1960), in which the “eon-
vening authority, dithoigh junior in rank to an ‘accuser, was
nevertheless held qua.liﬁad to convene the special court-martial be-
cause he wis Huperlor in commu.nd

57 Para. 5Se, MCM, 1951,




