i

Pam 27-174

case it is discretionary with the convening ay-

thority whether he will forward the charges
to superior authority or will appoint the court
himself. Note that the only limitation on the

appointment of summary courts-martial is that, -

when more than one officer is present with g

command, a subord-in%teii,qﬂiqex_-__._musf;_ be:desig- -
nated as summary court-martial, If only one
officer is present, however, the convening .au-- -

thority may designate himself a3 summary
court-martial of that command.®® Under such
circumstances, a.single officer could be the

“convening authority, the accuser, and the sum- .

mary court-martial. -

-“.“U'C”HJ‘.";-Af‘.‘;." 24('.1))':"'\11'1'-9'\:’!&95. that whien only one officer is

present with & ecommand or detachment he shail be, _thé summary
“eoutt-nartial;’ . - ' ' ) ) )
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CHAPTER V

JURISDICTION OVER PERSONS HAVING MII.ITARY STATUS

1. INTRODUCTION o
. Thig chapter will be concerned with the in-

ception and termination of military jurisdiction’

over persons who possess some form of military
status.

The general source of jurisdiction over a.'11
military personnel on active duty is the follow-

ing provision of the Umform Code of M111ta.ry

Justice: !

The followmg' persons are subject to thls
chapter

(1) Members of a regular component of
the armed forces, including those awaiting -
discharge after expiration of their terms
of enlistment; volunteers from the time of
their muster or acceptance into the armed
forces; inductees from the time of their
actual induction into the armed forces;
and other persons lawfully called or or-
dered into, or to duty in or for training
‘in, the armed forces, from the dates when_
they are required by the terms of the call

- or order to obey it.? '

2. WHEN DOES JURISDICTION ATTACH?

a. Inductées. Inductees are subject to the
Code from the time of their actual induction.
The induction must be complete, that is, the
accused must have participated in the induction
ceremony to the extent required by law.

(1) The geneml case law. -
(a) In Billings v. Truesdell® the petlh

tioner for habeas corpus had been convicted.

by general court-martial of-willful disobedience

of a lawful order. He had unsuccessfully claimed -

exemption as a conscientious objector, 'reported
for induction but refused to take the oath pre-

scribed as part of the induction process. ‘The

AGO 91984

Court held that a draft selectee remains subject
to: ¢ivil jurisdiction until the presecribed induc-
tlon ceremony has heen completed

“(b) In Umted States v. Ornelas,* the ac-
cused: moved to dismiss for lack of jurisdiction
on. the. ground that he had failed to take the
oath:of allegiance. The law officer denied the
motion and refused a subsequent defense re-
quest:to submit the issue to the court. The
Court of Mlhtary Appeals held the defense mo-
tJ,on WA legally sound and should have been
submitted” with approprlate instructions to the
trlers .of fact for ‘their determination of the
factuaal issue of whether the accused had com-
pleted the induction ceremony.

(c) An exceptlon to the rule requiring
completlon of the induction ceremony is illus-
trated in United. States v. Rodriguez decided
the §ame day as Orneles. Prior to arraignment
the actused challenged the jurisdiction of the
court-martlal on the grounds that he was a
Mexlcan ‘citizen” who had not been lawfully
1nducted because (1) he was not advised of
hif r1g'hts as a Mexican citizen and (2) he did
not ta.ke the oath of allegiance. The Court found
no-error in the failure to inform him of his
“rights,” which the Court finds would not have
exempted him from service, With respect to the
secorid' contention, the Court distinguished this

case’ ‘from Ornelas on the ground that no factual
issue was raised. In Ornelas the accused claimed
not-t6 . have been present at an induction cere-
mony and to have returned home immediately
after his. physical examination, Here the ac-
cus’ed*-admits he dideverything but take the

1UCMJ Art. 2(1)
iThe ‘pertinent Manual provlaion para. 0, MCM, 1051, simply

reféis. the  render to the statutory provislon and its annotatione.

8-821 U8 542 (1942).
43 USCMA 96,6 CMR 84 (1952),
82 USCMA 101, 8 CMR 101 (1082),
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‘oath, that he did not object to induction and

that he “yoluntarily entered upon the Army
duty assigned him.” Although the expression is

not used in the decision, the Court seemg: tg..

find a *‘constructive induction.”

(2)-Failyre to.mget. minimum otupdordsy : .

for induotion. There have been unsuccessful at-

tempts to construe the statutory:standards.as -

precluding, and therefore making void and of
no effect for jurisdictional purposes, the indue-
tion of selectees who:do not meet these require-
Il.‘]._el'lts.B R A I Lo TR S T B
IHustrative cases.- o

- (a) In United States v, Martin,” the ac-
cuged Martip seoted 9 points on'the-Armed
Forges - Qualifiwation ' Test, but 'it' was admin-

istyativelysdeferminedithat he was acceptable:

for induction.'The acoused was inducted and:

subsequéntly aksented himself withot leave on’

three occasions.:The first two .were tried by
special court-martial; the last, from 12 J anuary
to 18 July' 1957, was tried by -general court:’
martial. ‘@harged :with desertion, he was con-
victed of pbsence without leave {to which he:
had pleaded guilty) and sentenced to dishonor-
able discharge, total forfeitures and confine-

went for one year. He contendad. before the.
Court that the statutory provision® precluded

his induction. The Director of Selective Service
filed a brief as amicus quriae in suppert of the
Government's contention that the .Statute was
intended to prevent the exclusion of certain
categories -of persons from inductjon. Chief
Judge-Quinn, speaking for. a- unanimous. court,
reviewed the history of the statute and agreed

with. the Government. In contrast to Blanton®

the fest result “did not make [Martin] ineligi-
ble for induction” and aceordingly the court-

martial had jurisdiction under Article 2(1)..

senin(h) - Kortewos -United States)®: The de-:
fendant:chad ivefused -to report: for induction,
claiming: exemption becaube he :had:been con-:
victed: ¢f afelony.iIn:upholdihg his/conviction -

forifailuve.ito’ repott. forsifiduction, the. Court
said that the exemption of convicted felons was
a, qaexm,iﬁsim&%mpté%.m!i»Hcmﬁ‘ced::nw.ror
the-benefit of..the.Inductess; hut for the. benef

of the armed forces, Which, could Waive the
disability, NI TRD SN o AT
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ut for-the benefit -

(8) Failure to assert right to exemption
before induction. A valid right to a draft ex-
emption, which was not asserted through the

-pelective mervice system will not bar court-

martial jurisdiction over the person after he
has been inducted.

Tlustrative cages. ‘

(a) United States v. MéNeilll The ‘ac-
cused, after his induction, went absent without
leave. He was apprehended and-’ cénvicted of
desertion, The accused ‘had prior military serv-
ice, -a fact which, if known. te .his ' gelective
board, would have exempted him- from: induc-
tion. But the accused never furnished the in-

- formation to the local board.

.. Held: The sccused is,subject to.mili-
tary law. “[H]e failed to show any reason for
an exemption, he reported for duty, and he
was housed, fed, clothed, and possibly paid for
six weeks and then, when selected ‘for possible
overseas duty, he went absent. To allow an
exemption to-be exercised in that manner would
allow an «inductee to enter upon his duties as
a soldier and'then abandon the-Servide accord-
ing: to-his own‘whims without fear of ‘punish-
meﬁt_’ﬂ%--‘.‘fﬁ"s?'::"_ ST ‘

.. (b} Pickens . Cow1® The petitioner
failed to inform his Jocal selective service bpard
that he was the sole surviving son of.a family
which had a son who was killed in military

- service, This fact entitled Pickens to an exemp-

tion from induction, He was inducted and later
convicted by general court-martial of absence
without leave and disobedience of a, guperior

¢80 U.B.C.: Arp, § 464 (a) (1958) provides in-pert ‘that: “[N]o
berson shail be inducted Into the Armed Forces for training and
sorvise. or shall be industed for training in the Nationdl Secirity
Tralning . Corps under the title [sections. 461464, and 465-471 . .gP
this Appendix] until his acceptabllity in all respests, inelpding his
Physibil ahd 'iehital fitndss; - haa - hedn' satisfactorlly’ deteimined ‘un=
der standar. _

That the minimum standards for phyeicel aocceptability established
pursuent to this subsection shall neb ba higher then thosa’ applied
to persens inducted bétween the ages of 18 and 26 in January

10451 Propided, further .That the passing iToquifement. for the

‘Armed *Fortes Qualifioation Test shall ba fixed at & percentlle

scoté’ of 107 'points’' ' i :
%9, USCMA 56k} 20,,CMR a48. ({98B), .. .~ . -
{Supra na, I T N STEE SN ST AR PR
"Up‘lt,'a‘i{" States v. Blanton, ifre nilT.. ’ o
So:dg0 ered 088 (Bth Ol 1068) ;- i sirrd; * donited, 855 'ULE. 028
(1959, Proee DT I i
g 'USCMA 485, 0 MR 13 (19h9). .

avudy Fod 180’ (oth Giwlesey. - T D

AGO 9l9sA

spresoribed. by, . the : Seeretary.. of ; Defensas Provided, .
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officer. On habeas corpus, Pickens attacked the
Jﬂrlsdmtwn -of the court-martial.. = ;

Held: Pickens fmled to establish his
right to an exemption from induction before
he was inducted. When his induction occurréd,
he became a member of the military in active
gervice, and as such was subJect to- military
jurisdiction. IR :

b. Enligtees. Personnel on active duty pur-
suant to-an enlistment in the vegular forces or
to an enlistment in the reserve forces with a
subsequent or concurrent call to active duty are
subJect to the Umform Oode of M111tary J us-
tice.1?

Congress has 1mposed limitations upon the
authorlty of each service $ecreta.ry to enlist
persons in his service. Historically these re-

gtrietions have not been the same for each

armed force.4

(1) Mmomty Enlzstnwnts 18 The Secretary
of the Army may’ a.ccept original enlistments
from malé persons’ who are not less than 17
years of age and :female.persons who are not
less than 18: years of age, However, no male

person under. 18 years.of age,.or. female. per-
gon under 2% years. of age, may be.enlisted
without written. conaent of hls pa.rent or: euerd-,

ian.14 : P T

. A person may not valldly enlist ih! the A&«my
if he is under seventeen yeats of age’ Stifh hr
enlistment would be- void and -do! mothing : to
change the minor's. civilian status. If .anciof-
fense, proserlbed by the Uniform Codé-of: Mili-
tary Justice is committed by the minor /before
his seventeenth birthday, there is no jurisdic-
tion to tiy the offender by court-martial. Such
a person, ‘under the current statute 'has.no
competence to acqulre m111tary status and is
not subJect to m111ta.ry law.

If ‘& person had enlisted- when he wag less
than seventeen years old, but then 'served'be-
yond his' seventeenth ‘birthday, hé may ‘acquire
military status through a “constructive” en-
listment by accepting benefits and -voluntarily

performing military duties. This “constructive”"

enlistment is voidable, but 0n1y Y the optiOn
of the enlistee’s parénts or guardians.” ., -

AGO 9108A.
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- If a 'person.enlists when he is over seventeen
but less than eighteen years old without written
cohsent -of ‘his parents or guardian, the enlist-
ment ‘is ‘a voidable one; again only the parents
or. guardlan ma)y atta.ek sueh an enlistment.

. The. rlghrb in; the purent or. guardlan to apply
for the minor's discharge may. be forfeited if
by, their eonéluct,j the, parents. ‘have ratified or
acquiesced in the; enhgtment.{];‘he timing of the
parentsl demand for release is. erucial. If the
pareiit or guardmn ‘does ot reque*ét the child’s
releagé by rhmonty dlécha re” untll after he
has committed an offense," en “the parent’s
right to custody will likely Be duibordinated to
the government’s rights ‘fo° held the minor
sold1er responelble for hlS crm{e

J llustmtwe cases,

(a) United Stotes v. Bkmton.f“ The ac~
cused enlisted: in. the Army when he was four-
teen years, old. He. absented himself without
authority. hefore his sixteenth. Dbirthday. .Four
years. later he was apprehended and conwcted
by genera,l gourt-martial of desertion...

l‘

CHE 'The accused was never on ‘detive
duty ‘at al ag'e when he was competent to serve
in “the" Army. ‘His’ enlistment was void. The

coiirttmartial had no jurlsdmtion over' the ac-
CUSed s B

(b) Umted States Y, Ofue'n‘,.:)fn,.lB The ac-

_cused, enlisted at sixteen years of.age and,

withont his parent’s or guardian’s consent, by
using hig; brother's name: and birth certlﬁcate
After finding the .military llfe not to his liking,
the a,ccused went to his commandmg officer to
dlselose his’ true age.and identity in an attempt
to stralghten out his records ‘Next he absented
himself W1thout leave 1n order to obta.ln h1s

14CMT, Art. 2(1), '

14 The Jimitations.:on  enlistments . in the Army ‘are found n'
10 U.8,0. EE 825882366 . ,{1058) . The restrictlone op Navy . and
Maride  Oorpe “erilldtments aré. exprédsedin Y0 U.8.C. §§ b582-
5336 (1968). Ah‘ Force lmitations, which gre identical to those
for ‘the "Army abe ‘contdlned in 10 'U 8:C. §§ . 8253-8266 (19568).

35 Mhe ' Cayzt of ‘Military Appeals has rejeated, a defense contens
ticm that military Jjurisdiction. was lost over o eoldier because
pa &' seventeen-year«old, he-: couiltl only “ha ‘trled - s’ ‘a “juvenile’
delinguent under the: Juvenjle Delinquengy.- Act- (18 UB.0. .48
5081—5088) Unitad Etabes v, Bake'r. 14 USCMA 811, 3& GME 91
{(ibesy.:

-390 sc,,;,me mss) e

1"1’ 'Lf GMA 884, 28 CMR 128 (195’1’) . L

1 TS0MA; i 68426 CMR: 464 (1068), - ¢ . it




Pam 27-174

birth certificate. He was convicted by a special
court-martial of- AWOL. and while serving con-
finement for the AWOQL, he was charged with
willful disobedience of a lawful order -and con-
victed upon his guilty plea. The accused had
reached age seventeen before the willful diso-
bedience offense was committed; Hig famﬂy,
especially his mother, had been trylng to obtain
a minority discharge for the accused before

-the last offense was commltted

Held: The court-martlal lacked Jurls-
diction over the person of the accused at time
of trial. Before the accused reached hig seven-
teenth birthday, his enlistment was v01d I
his: status changed after his seventeenth birth-
day, that fact must be afﬁrmatlvely established.
by the prosecution. There has been no showing
of a ‘“‘constructive” enlistment by the accused
or consent by the parent.!? : :

(¢) United States v. Scott.2® The accused
enlisted after his seventeenth birthday, but
before his eighteenth, with the help of forged
signatures on the parental consent form. He:
was charged with taking indecent liberties with

a thirteen year old boy. The offense.occurred

before the accused had reached elghteen years
of age. A month after the offense and a. ‘w ek
before the trial, the. accused’s parents expressed
a desire to. have their son released becauae,
they had not given written consernt t0 his en-
listing. The facts disclosed that the parents
knew the1r son was in the Army, had: corre-
sponded with him; and  had ‘even accept‘ed a
Class E allotment of $25 00 from HKim."

o Held The court-mart1a1 had Jurlsdm-
tion. The enhstment contract in this case was
voidable only and the right- to apply for the
digcharge ran to the parents. This 11ght may
be waived if by. their conduct the parents
ratlfy the enlistment. The parents in thig case
benefited- from: the_enhstment and- on]y sought
the1r sons release, 16, avold his prosecutwn

(d) United States v. Bean2! The - ac-
cused enlisted-soon a:tter hig seventeenth birth-
day, with the sconsent.of 2 Mrs. Turner, who
signed ‘as g cﬂgn ating - that the ‘where-
ahouts. of' elther natuial parent ‘was unknown:
to her. The. accused, was ohﬁ'ged‘ ‘with: rpurder
and found guilty of voluntauy manslaughter

54

The offénse took place before the accused’s
eighteenth birthday. After the case had been

- referred for trial, the natural. mother of the

accused addressed a letter to the convening
'authorlty statlng that she had Just learned of
her son’s enllstment and demandmg his imme-
d1ate release.

Held The accused was subject to
court-martial jurisdiction. The court said:

- The enlistment of a minor of the statutory
_ age, even though without the.required con-
-aent, is valid, and -he thereby becomes de
Juré ;and de facto a. soldier, subject .to
- military jurisdiction. A nonconsenting
" parent is not entitled to custody of the
‘thindr 1 prior to the expiation of the latter’s
““crilé, when the parent has not sought his
d1séharge until after the commission of an
"offende trigble by court-martial. The par-
ent’s right to the minor's: custody {8, under
.-those. eircumstances, subordinate to the
_right. of military authorities to hold the
-mijngtr soldier to.answer for his crime,?

s (2) -Overdge - Enlistments. Re Grimley,?
invelved: an ‘dverage enlistee. Grimley was over
the statitory ‘age‘when he volunteered for
étiligtment:' he “was forty and" falsely répre-
sented: that he'was twenty-eight. He was con-
victed of ‘desertion and sentenced to six
months’ confinement. The Supreme Court up-
held mxhtary Jurlsdxctlon

The .Court compared an enhstment w1th a
marriage, noting that both create or change
the “status”- of the party. It concluded the
accused cannot—

‘renoince his relations ‘and destroy hlS
"status” on the plea that, if he "had dis-
_closed truthfully the facts, the other party,
‘the State, would not have entered the new
relations with him, ‘or- permitted him to
change his status. Of course these con-
31derat1ons may. not apply. where there is
- insanity, idiocy, . 1nfancy or _other. disabil-
19 Judue Liatimmer; dlhaentinc was! datlsfled that & construetlve
enliatment hed been shown ‘and thiti-the mother's actlon came- too
late to terminate her son's, military statua,
901 USCMA 655, 20 OMR 471 (1980)
SR 18, USOMA 208, 82 - CMR 208 (1062).

13 USCMA 208, 207, 82 OMR 208, 207 (19.62)
38187 U.S. 14T (1800),

AGO 9106A"




-~ ity, which! inits hature disables a' party
‘from changing his statue Qr entering' mte
new relations.2¢ '

«The statutory age limit for enllstment
merely annotmced a policy rather ‘than estab-
lishing a standard ‘for the competence of a
person to acquire a military status.” -

(3) National Guard and Réservists.

- (a) Sz months “active duty for traint
mg ” Ag an. alternatlve to induction, a prospec-
tive inductee has been- perrmtted to enhst in
the National Guard of his state, serve a six
months tour of “aetive duty for tra.mmg” and
complete-his military obligation by a satisfac-
tory inactive duty.?s. There have been cases
where accused, servmg in this status, claimed
that by the technical language of the statite,
they were subject only to the Jur1sd1ct10n of
the state National Guard. These. claims ‘Were -
based on the fact that their orders called; : them
to “active duty for training,” while the gtatute
coniferred. JumsdJ,ctlon over: them: when called
to “actwe duty , R DT
Ill%s‘tmtwe c;gees, e

oxth

) ,
nghne

Guard who was order@d to;8ix monthe %ﬁi ;

duty for. training. with his consent.and theeon
sent .of the Governor of. North Carpllna. Du:;_ 8
the six months for wh1ch he vwas erdered, te
vnthout p,uthorlty After h1s conv1ct10n,, the
petitioner. attacked. ceurt-martlal Jurlsmctrqm
claiming that as a member of..the Natlona],
Guard on. “a.ctlve duty for trammg as dlstm,-
g'ulshed from “active duty” he was not subject
to'the Umform Codé of Military Justice,”

"“Held: The court rejected any_"dis-'
tinction between how the order read (“‘actlve
duty for téaining”) and what ‘the statute ‘said .

(“active duty”) The ‘court found that the petl .

tloni-':r ‘bétame subject to m,:htal"y law ori the
date he wag ordered to active duty.2””
'(2) " United States v Ca,rroll am,d
Stms.?“ ‘Both aceused ware members -of: the
National Guard, who volunteered and ‘wete
ordered by Department ‘of the: Army, National
Guard Bureau to six monthy active duty for
training. The accused clalmed the - Armed

AGO 0108A
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Fortes Réserve Act” provided for subjecting Na-
tional’ Gua.rdemen t6 federa] control onty when
called to aétive duty. :
' Held, ,T 3 accusecf were subject to
court-martial " juri dictmn Congress included
full-t1me trammg ‘duty w1th1n the deﬂmtlon
of “active’ duty.”™ it Vghﬂe eer&nng their six
month - active dity’ ‘fol trdining ‘the accused
were on active duty in' the'fs eral
were subject to the Uh‘ﬂ‘oriﬁ‘?’
Justice,
() Irwoluntwr'y cafl%-!t iyt
forty-five days. Another prob‘iem”'ﬂrises ‘with
respect to-the provision for an.involuntary eall
to.active duty for, forty-five days .of reservists
who-fail, to aperform satisfactorily their inactive
duty: trammg 30 Persons called winder: this :pro-
vision, have been held to be subject. to. the Um«
de. of Military Justice:. R

Illustmtwe ‘cades. '

1y In' ¥e Lo’ Platd’s Pet’tt@onﬂ A
R’eb.d‘y Tegervist in the United Stateés ‘Maririe
Corps ﬁéﬂei‘t’e Whs ordersd withott his conisént
tegﬂefe&sﬁve days active duty. When ‘He failed
téiiomigly "With the orders, he was appréhended
by‘ H@Mﬁi‘me Corps M1htary ‘Police. He peti-
tmned for ‘habeas corpus, -

: ... Held: The apprehensmn wasg la.wtul
gmf ﬁ§ itioner” is subject to the Uniform

g:-@e_‘:.q Mlhtary Justlce under,. Artmle 2(1)
he date he was ordered to active duty 43

2) A Coast Guard Reservist who

P 160, 1.’&.9 ‘147, 162188, ‘ L
mp;-;q--u.s.m 4 672(d) (1988).: - '
F, 'Supp. #82: (WD, Mo 1958) L

M "i'his dase ‘nvolved 8 question ' of when military jurlad{ction
over ‘the @ocused :and -over particular offenses termivetes. '.'l‘his
issue 1o diseussed: in .para.- 8, infra.

26.26 OMR 508 (1968), pet, dended, 27 GMR 512 (1958)

T “6’540 ‘§7 101(22) - (1653) “{Active duty’ thedns full-time
duty i the: gotlve military. servige. of the United Btaten, Tt ins
oludes . duty. .om the active list, . full-time training duty, annual
trq.{nlm uty; afnd attendance, whila-in - getive milltary. gervice;
At ay unh ) -deslgnated as a serv!ce school by liw or by the.
Sevretary ;afi: the. 'nillitary - dephrtment: goncerned\™ :

8010 TNA.C. - §-270(b)} - (1058). ““A member of tho Eeudy Re-_
aarve . . .. who falls in_ any. year to satlefastorily perform the
trainins duw preseribed . . ,, may be ordéred without his con-
sent) 10, ,nerjpm.‘ pdd,itlonel Aative: ﬂuty for tralning fq# not :rmore

then forty:
umtr“ﬁswp ssi (ED. Mich. iom e
33{The applvable: ;portion: -of ; Axt, -2{1), . UOMJ,. l"&dﬂ ‘lTha
!ollowlnz parpopn Bre. nubject to the .Coda
() T EATIL “Gthér ‘perdong “lgwdilly called or ordered Into,
or A dut# Iyt 0ne < for tradnlng: In; - the iaztied . forase,. fréin. the.
dotes thqy are. mulred b:r t.ho toxms oi.' the onll or . orﬁqr
to' ‘obey “the : sahe.’

Lo
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had failed to perform his drill obligation satis-
factorily, was ordered to active duty for train-
ing for forty-five days. He failed to obay the
orders and was convicted by a summary court-
martial of absence without leave and failure
to obey an order, o

Held: As a “person lawfully called
or ordered into” duty in the armed forces, this
man was a person subject to court-martial juris-
diction under Article 2(1).%

3. WHEN DOES JURISDICTION
TERMINATE?*

a. Introduction. Within the term “military
jurisdiction” or “court-martial jurisdiction”
are two types of jurisdiction, both of which
must exist before a military court has the
power to act. They are jurisdiction over the
person of the accused at the time of trial and
jurisdiction over the offense charged. If either
one of these types of jurisdiction has been lost
or terminated, the court-martial has no juris-
diction in the particular case. The first ques-
tion to ask is: can this accused be lawfully tried
by court-martial? If he can be lawfully tried
by court-martial, is the offense charged one
which can be tried by court-martial ?

In all of the problem areas discussed in this
paragraph, jurisdiction over the offense and
over the person existed at a particular point
in time. The difficulty is in determining when
the jurisdiction is terminated. The major prob-
lem in termination involves the effect of a
discharge or release from active duty which
intervenes between the time the offense was
committed and the time of trial.

b. Effect of Discharge Between Commission
of the Offense and Trial by Court-Martial,

(1) General Rule. The general rule is
stated in the Manual for Courts-Martial as
follows: %

The general rule .is that court-martial
jurisdiction over officer, cadets, midship-
men, warrant officers, enlisted persons, and
otherpersons subject to the code ceases on
discharge from the service or other termi-
nation of such status and that jurisdiction

56

38 0P CCCG 1957/2, 15 Dee. 1957, T Dig, Op.,

as to an offense committed during a period
of service or status thus terminated is not
revived by re-entry into the military serv-
ice or return into such status.

- The Supreme Court recognized the general
rule -in United States ex rel. Hirshberg w.
Cooke.’s In 1942 Hirshberg was serving a sec-
ond enlistment in the Navy and was taken
prisoner by the Japanese upon the surrender
of the United States forces on Corregidor.
After the war ended, he was liberated, re-
turned to the United States, and, after hos-
pitalization, restored to duty in January 1946,
On March 26, 1946, he was granted an hon-
orable discharge because of the expiration of
his prior enlistment. The next day he re-
enlisted. About a year later, he was convicted
by a general court-martial of maltreatment of
fellow prisoners-of-war,

The Court held that the court-martial lacked
jurisdiction to try Hirshberg for the offense
committed during his prior enlistment.

In 1863, Congress had enacted a statute
which' made service personnel charged with
service frauds subject to court-martial -juris-
diction after discharge or dismissal. The Court
found that in 1868 “Congress did act on the
implicit assumption that without a grant of
congressional ‘authority military courts were
without power to try discharged or dismissed
soldiers for any offenses committed while in
the service.” 3" Also the Court noted that no
statute enlarging court-martial jurisdiction
over discharged servicemen, whether they re-
enlisted or not, had been passed since 1863.

Both the Army and the Navy, until 1982,
had accepted the view that a court-martial did
not have jurisdiction to try service personnel
for offenses committed during a prior enlist-
ment. In 1932, however, the Navy issued regu-
lations purporting to vest power in courts-
martial to try such persons. The Court found
this action was an ineffective attempt to ex-
“Courta-Martial*
§ 45.7 (1B57).

34 Bég Zeiglar, The Termination of Junsdwtton 10 MIL L. REv.
139 (DA Pam 27-100-10, Qct, 1960},
9% Para, 1la, MCM, 1051.

36 886 U.S, 210 (1849).
87886 U.B. 210, 215
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tend the Navy's court-martial jurisdiction
beyond the statutory limits fixed by Congress.

(2) When does military status terminate?
Military status for purposes of court-martial
jurisdiction ends on the delivery of a valid
discharge certificate, or, in the case of ‘a re-
servist, on the delivery of orders which relieve
him from active duty and are effective on the
day of delivery. Once delivery is made, juris-
diction is terminated and will not be revived
by revocation of the discharge or the orders,
regardless of what service regulations pur-
port to allow,

Hlustrative cases.

(a) United States v. Scott.38 The accused
was given a general discharge. After the dis-
charge certificate was delivered to him, he con-
fessed to stealing a radio, The discharge orders
were revoked and charges were preferred
against him, The Court of M1]1ta.ry Appeals
held that jurisdiction to try the accused by
court-martial ended with the. delivery of the
discharge certificate to the accused.

(k) United States v. Brown?® The ac~
cused had completed four years’ active duty ‘as
a Navy reservist. After he received ordéry
transferring him to the Ready Reserve and div

recting him to proceed to his home, he departed
hig ship. An hour later it was discovered that

he was involved in selling the solutions. to-com-
petitive’ exarmnatlons for enlisted promot,mns.-
His orders were revoked, and he wasg appre-.
hended later in the day. The:Court{‘held.,,that_.
jurisdiction to try the accused depended-on his.
continued service on active duty and not.on the -

lack of discharge. His membershlp in- the re-

serve was not a sufficient military - connection_

to support military jurisdiction, le]ivery of the
orders effective on that day ‘ended. court-

martial jurisdiction, The orders rehevmg h1m_

from active duty were considered analogous to

the d13charge certificate.4 {
o

(8) Euxceptions. Some exceptlons to the.

general rule are listed in paragraph 115 of the
Manual. They are:

(a) Article 8(a} offenses,‘l
(b) Person in. custody servmg' a court-
martial sentence,?
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{c) Person obtammg a dlscharge fraud-
ulent}y 43

(d) Deserter who' received a dlscha.rge
for a subsequent period. of service,** and

(e) An unmterrupted status as a peruon
subject to the Code.

L (4) Article 3(a), UCMJ* Apparently
aroused by the effect of the Hirshberg decision,
Congress was determined to remedy the situa-
tion: by granting jurisdiction to try -certain
1nd1v1duals who had been discharged from the
geryice.* This grant of authority was embodied

% 11 UBCMA 646, 20 CMR 462 (1960).

32,12, YJACMA 688, 31 CMR 279 (1942),

4 See United States v. Griffin, 13 USCMA 213, 32 CMR 218
(1982) (discharge certificate had been prepared, but jurlsdiction
upheld because there had beem no deolivery to the accused).

AR TOMT, Art. B(E). discuseed infre n’s 4—54, and accompanying
text: .

TaUbMI, Avt 2T,
_':ﬂgUCMJ', Art. 8(b),

s UGMJ Art. 8(a).

i “Ai‘t 8. JURIBDICTION TO TRY CERTAIN PERSONNEL.

L{ad Suhjeoh to the provisions of Artlele 43, eny person abharged
wit.h hmrinx committed, while in & status in which he was subject
e ghits ddde, ah offende against this code, punishable by confinement
of. ﬂ\'e ‘years ‘or more ‘and. for which the person cannot be tried
in fhe tourts of ‘the United States or any State or Territory there-
of or o 'tha District of Columbir, shall not be relieved from amen-
abllity: to' trial by courts.martial by reason of the termination of
salcl status.’”

‘é Hen.rlhgs before a Bubcommittee of the’ Gommitbee on .Armed
Bepiices, ,House. of Representatives, 8lst Oonwreua, 1gt- Session on
H, R, 2498 at 617:

"'MR ‘BLSTON. I would like to ask ‘you this queatiun I think
it wad ‘singe: you completed your hearings that a case hag been
d.eeided by the Suprems Court of the United States,

“DR., MORGAN. The Hirshberg cage?

"“MR. ELSTON Yea. To the effest thet a person who has left
the servioe, that is, who hes been separated from the service,
uanuqt be tried subsequently by . n. milltary oeourt _for ‘an offense
comunitted prior to such. eeparation,

MR, KILDAY. Even ‘though he has reenllsted'f

“MR. ELSTON. Hven though he hes ‘reenlisted. !

“DR. MORGAN. That le right. :

“MR. ELSTON. Now, you have not anything in your Bill eove
ering that?

“DR, MORGAN. One thing we have about that s in'.the case '

of désertlon, If he hss deserted in the eariler service, then tha
fact that he has been discherged from a ]ater service does not
deprive fhe court of jurlsdiction.

MR, ELBTON. Yes. He may have aven committed a murder
within '8 days of his separation from the service,

“MR. MORGAN. That ie right, We have not covered that.

“MR, "ELSTON. He resnllsts and eannot be teled for it,

“DR. MORGAN That is right. '

“MR. ELSTON. I think this * committee can write somet-hing
into the law that will take care of that ridieulous situation.

“DR.  MORGAN. Of course, the Bupreme Court put it on the
basie of the interpretation of the present statute, as I remember
ity and that is that Congress did not intend to have the Jurisdic.
tion exercised over the man after he had once been discharged.

“MR. ELSTON. ' Well, T do not think Congress ever Intended
anything of the kind, -

“DR. MORGAN. 1 know, but that is what they uaid There

was not anything in’the statute which sa.ved the jurisdiction, and,

of coutse, they intarprated it that way."
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in Alrticle 3(a), which allowed the military to
exercise jurisdiction over discharged personnel
provided two prerequisites were satlsﬁed The
offense must be punishable by confinement. of
five years or more, and the offense must not be
triable in a civilian court of the United States,
or of a state, territory, or the District of Co-
lumbia. The article did not. contain any require-
ment that the accused be a person of military
status, subject to the code at the time of trial
by court-martial. The new article indeed reme-
died the situation that arose in Hirshberg, but
Congress went. further and subjected to court-
martial jurisdiction persons who committed of-
fenses prior to dlscharge and who never - re-
turned to military servme

. (a) Jumsdmtwn over eiwvilians under
Artiele 3(a): A dramatic use of this expanded
jurisdiction over former servicemen by -the
Air Force brought a constitutional challenge
to Artice 8(a) in United States ex rel. Toth v,
Quarles.4” Toth had been hororably discharge¢
from the Air Force and was working in- Pivter
burgh, where Air Force authoritieg, e];resfed

had no connections at all with the mlhtary; He
was immediately whigked to Kores, t¢" stand
trial before a court—martla] under autherlty *of
Article 3(a), ‘ ‘

' The Court held that' “Congress could not .cons
stltutmnally subject etvilians like Toth to trial
by court-martial. They, liké other c1v1hans -are
entitled to have the benefit of : ‘safeguards’ af-
forded those tried by regular courts -authorized
by Article ITI of the Constitution.” 48 Military

" jurigdiction could not be constltutlonally ex-

FUMRSMART (feading) )

Subjeot to .the provia[nns of article dﬂ—thin w:ll be too long
to ‘write "down, My, Chairmanu-any perpon nharged with - having
comm!tted an oﬂame aga{nst {;his .90‘19 punishable by .confinement
for B~ ¥aard ‘of ore amf for’ whtéh Ltl'ﬁ;, person. cannot be-tried:in
the conrts of “the ‘Urilted Htates. oF, B0y, State.or Territory . there-
of or of the Distrlet' of Qolumble, ‘while in o status in;which.ha
wid subjéot 5 thl eq&e .ot bo _relieved from pmenahility
to trial" b!l"l! i “]l‘tl rea.son of e.:term!nuuqn of such

No'u'r “thag Wlllf"'ﬁet the "Hirsl E_i'iﬁ_l i_sqg ‘F
wouly!! %tl;,ﬁoi(‘;’i?gah'rﬁvm o éz he had %h

MR B ol b Lt ph e
TOME, SMART rﬁ"ing- o “for?'!t wii],. ol kl@o ?l??'

“MR, BROOKS, What if %rmmg i Tt
ME, BHSTHN f’.h.,
“xin, SHOORS. kit e} ““;ﬁ*“ﬁ ,ﬁ"'w;‘ﬁ}?;'

will adopt that languege.™ i

58

him on charges of murder and consplracy to:-l
commit murder, At the time of his.arkest, he

tended to “civilidh ex-seldiers who had severed
all re]ationships with the military and its insti-
tutions.”

A comparlson of the H@frshberg and Toth
cases points up how both jurisdiction over the
person. and .over: the offense are necessary to

- the exercise. of.g¢ourt-martial jurisdiction, In

Hirshberg, the. accused, as a member of the
Navy, was. subject, to military jurisdiction at
the time,of. the trial. He was a person who
could.be. tried by court-martial, Court-martisl
juripdictien wag defeated because the interven-
ing discharge had terminated jurisdiction over
the offense charged,

On the other hand, Toth was a person who
éou]d hot’ constltutmnally be subjected to trial
by court-martial. Jurisdiction over his person
was' laeking because he wag a civilian who had
geveréd sll connections with the military. Al-
thoug*h jurisdiction over the offense might not
likivéibeen extingliished because of Article 3(a),
some m111tary gtatus on the part of the accused
was ‘necessary to justify a' trial by court-
martial, The Supreme Court in Toth did not
elevate the general rule that re-enlistment will
not. revive:jurisdiction to constitutienal doc-
trine. The decision was simply that Congress
could not constitutionally subject czmlmns like
Toth. to- trial by court-martial;

(h) Apphcabmty of A'rtwle S(a) to per-
sons having military status: Since the Toth de-
cision, the exercise of Article 8(a) Jurlsdlctmn

over persons who have re-enlisted has ‘con-
- tinued.’ The Court of M1]1tary Appeals ap-

proved thig practme in' United States v Gal-
lagher 19

The alleged offenses occurred wh11e Galla.-
gher was a prisoner of war, held by the
Chinese communists. In. 1958 he was returned

~ to the United States where he was given a
short form discharge so that. he might re-enlist. -

His term of enlistment had. expired.. The
charges were brought two years after Galla-

gher’s re-enlistment. The' Board’ of Rewew dis-

missed, for lack 'of ‘jurisdiction over the
offenses,“ and The J udge Adecate General
03650 U.8, 11 (1955) S
“4850 U, 11, 28 (emphbaly: added):

.7 "UBOMA 506, 22 CMR 208 (1067),. . .
50 CM' 398648, Gellagher, 21 CMR 485 (1058)
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certified the question of Jurlsdlctlon ‘to the
Court of M111tary Appeals, -~

The Court thought that on the fa.cts GaJS-
ligher could not be dlstmgu_lshed from Hirsh-
berg. By enacting Article 3(a), Congress had
obviously intended to remedy.situations such
as arcse in Hirshberg. The defense argued that
as the result-of Toth, Article 8(a) was uncon-
stitutional and . that the Hirshberg -rule con-
trolled. The Court however,. distinguished
Gallagher and. Toth.and ‘held that Article 8(a)
was constitutionally valid when applied to per-
sons like Gallagher, that is, a person who is:
not a civilian ex-soldier. Gallagher was a sol
dier; .Toth was. a czmlmn +Gallagher had
continued. to serve,rToth had severed all re-
lationships  with the military, . The Court.
reasoned further that the Supreme Court had
indicated,. in Hirshberg that Congress could
constitutionally confer —military jurisdiction
over persong, who like H1rshberg, had,: re-
enhsted

Allwthree Judges of the Court of M111tary
Appeals agreed that in :Toth the- Supreme
Court decided that-Article 8(a) was uncon-'
“ stitutional only as applied to:civilians like Toth:

Although the Gallagher opinions only d]S—
cussed the constitttional validity of Article
3(a) as to persons -liké Gallagher, subsequent
decisions have indicated that in order to- busreL
court-martial jurisdiction on Article 8(ay),. the'
requirements  of the provision ‘must be’ ety
that. 1s, the_offensé must be punishable, by ﬁve
years' conﬂnement or more and not trlable h“
efther a federal or state court’ ' .

. Sinice court-martial jurisdietion. ter’m'ihatée
on the release of a reservist from active duty
the question arises—is court martial’ Jur’i*sﬁl_ iy
tion- revived by Article 8(a) when-the ve:
servist ‘réturns to" active duty?’ In. Uhiled,
States v. Wheeler, the Court-of’ Mi'lfit:iry ‘Ap-
peals decided that Article 8(a) did apply. t6 a
member-of the reserve who voluntarily e~
turned to active duty.® .. .

(8) Uninterrupted Statm;-,\

e
s
Fth

(a) Background. The. :Msanual ,provxdes :

that when a dischargs ot other Sepifatich doss
not interrupt .a ‘person’s:-stabus ‘ag g person
subject to the code, court-martial jukt§diction:

AGO 9108A"
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does not terminate’s As an example the
Manual points-out that when an enlisted nian
is’ dlscha.rged for the cohvenience of the Gov-
ernment in order to re-enllst there is no ter-
mu‘la.tlon of court-martial Jurlsdlctlon prov1ded
there 'is no hiatus between the periods of en-
hstment b8 Although this exception to the gen-
eral rule for términation of jurisdiction is mot
ba\Sed on_any provision of the Unifortm Code,
1t Was theluded in Marnuals for Courts-Martlal
in ugé ‘before the enactment of the Uniform
Codeu of Military: Justice,’ and had been recog-
zéd in*a number of military demsmns 58

gr-Gou;rt of Military Appeals first recog-
nmed he exception in United States w, Solin-

. P With the. replacement on the Court of
b‘?tkl} uéges who formed a majority in Sol@mky,
the Fgohtmumg valldlty of the “unmterrupted
sta ug’ lec,eptlon seemed doubtful Nearly ten
years: After Solinsky, however, the Court of
Mlgl;tary Appeals again uged this exceptlon to
r;,gt oo}lrt-martml jurisdiction.®® Noble .and’
S?lltmlgy are the only two 1nstances when the

¥ United States v. Frayer, 11 USCMA 600, 20 CMR 416 {1960) ;»
Unitad ﬂtatas v. Bteldley, 14 USCMA 108, 33 CMR 320 (1963),
These--twe, conditions need not exist- to :support continuing jurls-
d};}jt@ des{gihe the intervening - discharge on the ‘“‘uninterrupted
status’. exesption, £or oxample. See Uniied States v. Noble, 18
Uaﬁh[A"la. 82 'CME- 418 (1962).] United :States ¥, ' Martin, 10
qegw\ %qq, 28 CMR 202 (1050). Judge . Ferguson believes that
a striet applicatlion of rticle 3(a) provides the only basis for
Jurise otfon -when  the offense odcurred beforé the discherge: -and
mnlistl;wnla - United . States. v, Nob!e. 18 USCMA 413 416. 32
Q‘ I8 412, 416 (dissenting opmion) )

ﬁhlted Btates v, Brown, supre 1,30,

“10 WECMA 646, 28, CMR - 212 (1950},
Reynolds 18¢ F. Supp. 9561 (N.D, Fla, 1058).

ul’ Judgvbi Latimer thought ‘thet an- inactive: reaervist “atlll hnd
uuquipnt military stetus to be trled—that, unlike Toth,  he had
nat seyvered all his militery connections, and. constitutionslly could
bd' trled pursient to Artlcle 3(a) without belng'returned to active’
duty. The Court of Military Appeals in United. States v. Brown,
12 USCMA 693, 81 CMR 278 (1002), however, refused to draw
& diitlnctlon between discharge and relemse of & reservist from
aetiva duty. . R

8% Para. 11d, MCM. 1961

B0 Foid;:.

57 Hee para, 10, MCM, U‘S Amv. 1949 and pqm 10 MGM,
U8, Army, 1028,

5¢ICM 844522, Butéher, 10 BR-JC 223 (1851) : OM 38'1089, Aikem
and Sewers, § BR-JC. 381 (1948), af’d, & BR-JC 875 (Judiclal
Countil 1948) ; 'CM 212084, Johnson, 10 BR 213 (1939) See Dig
Op;, JAG 1912-1040, § 369(3) at 1B1. .- .

“2 USCMA 153, T  CMR 20 (1863). Judge Quinn dissented
Sed’ alse Unitéd States v, Johmon, [} USCMA 320 20 CMR 86
(1956). - ;

60 United States v. No}:}a, 13 USGM,A 418, 82 CMR 413 (1082},
Chief Judge Quinn, with Judge Kilday concurring; wrote ths opinion :
of the Court, distinguishing Soliniky - on the facts. Judge Férgiacn’
diuented on the finding :of continuing. military. stat\:? dmpite
the discharge. Judge Feﬂtuson would -recognize Article 3(a) ds"
governing all- auestions’ of . furladiction * over. biffenssd committdd:
during prior enlistments of cbligations termineted by diseharge,

&
593ﬂ

See “Wheeler v,
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Court has relied on this exception to find mili-
tary jurisdiction.

(b) When is mzhtary sta,bus “contmu-
ing?”’ Jurisdiction over the.offense continues
through a discharge when the accused was
obhgated to serve beyond the date of the dis-
charge, Was the accused . entitled to end his
military service and again become a civilian
at the time of the discharge‘? Or was the dis-
charge and reenlistment process merely the
substitution of one obligation to serve for an-
other? If the accused had completed his obliga-
tion under his term of enlistment and was
entitled to return to civilian life, a short-form
discharge delivered after re-enlistment would
not afford continuing jurisdiction. Complete
reliance on the concept of “no hiatus” -iSj
dangerous here. While the absence of a time
period between discharge and re-enlistment
may be necessary to support continuing Jums-
diction under the “uninterrupted status” ‘ex-
ception, the lack of “hiatus” alone, without £hd
pre-existing obligation to serve, ‘will not pré-
vent the termination of Jurlsdlctlon over the
offense. : R

Illustrative coses, . '
(1) United States v. Sol@mky o ’I‘he
accused enlisted in August 1947. On b Septem-
ber 1949, prior to the expiration of hiis térm
of enlistment he was glven an honerable .dis-
charge for “the convenience of the Govérn-
ment” so that he could re-enlist for an:indefi-
nite period, The discharge was ‘dated b
September 1949, and the ‘re-enlistment . was
effective the next day. The offenges were com-
mitted in 1948, The trial and cormctlon ‘took
place m 1951
¥ Opzmon Jurisdiction exlsted to- try
the acCused for offenses committed during
the prior enlistment. The accused’s discharge
did hot terminyte his thembership in the Army
because his -original term of enlistment did not
expitie until, after e discharge ‘and re-enlist-
ment, ‘Where - ‘person. «ig: )dnseharged before:
the expiration of his terin of obligated service
for' the purpose ‘of -re-enligtment, there iga
préguritption ﬁxaimf “¥he Japge of military
Julﬂad The.purpese: ofi the .roceedmg
bl o the expiratlon of T, tebit'of shst-

ment-is to effeet contimuous military.. semz ee.

shgeniniine, Lt Brigs

&0

The Court, assummg a change in status from
military to civilian durmg the dlscharrge and
re-enlistment proceedings said: “p momentary
break in-service does not’ necessarlly break
court-martial Jurlsdlctlon It did in the Ht'rsh-
berg ¢ase but'as we view the pa.rt1¢urar circum-
stances of this case we find 1t did not do 80
here.” 43

(2) Umted States v, Noble €8 ’I‘he of-
fenses were committeed before: October 1960,
and- the aceused’s original term of enhstment
would: have expired 18 December’ 1960." Be-
causg of veluntary extensions;’ hoWev‘er, the
aecuséd was obligated to serve until ‘October
1962."In-December 1960, the accused requested
dlscharg'é in order ‘that he miglt re-enlist. The
extended ¢bligation was cancelled and the dis-
charge granted, both contingent on: the ac-
dugéd's "ve-enlistment. The charges were pre-
farred arid the trial held in the autumn of 1961.
i Opindon: “The Court found ' court-
martial jurisdiction to try the accused for the
offenses committed before the ‘discharge.
“Legally and factually, the new term of en-
listment was a substitute for the ariginal en-
listment and its extensions. ... . [T]here was
no actual ‘termination’ of accused’s status as
a person sub:.ect to m111ta1;y law,” &4 -

1.2 USCMA 153, 7 CMR 29 (I.DBB) R

2 Judge Quinn, in his dissent, seid, no matter hpw persuuive
the polloy - arguments supporting ' 'a ‘fAndlhg  of juﬂsdlntion, the
jurisdietlon of . coprts-martial {a to be conferred only .hy statute.
Absent any ‘statute, as here, the Hirshberg decision would be con-
trolling. {The' casa arose hefore the enactment ‘of the coda Hmue.
Article 3(a) was. inapplicable, . - .

0913 USCMA 413, 92 CMR 413 (1002)

o4 Ohief Judge :Quinn, in his opinfon, ' attempts to distingufsh
Solinsky es a decigion based on  Army regulntlonh. He ‘implies
the dlstinetion between Solingky and Noble i» that a ‘“hiatus”
existed in Solinsky, but nit In Noble. This would help o explain
away his apparent inconsisteney in the two cases. That Is,
where there Is & ‘“bresk In service or' hiatus,” Hirsipep and
Artlele 3(n)  dontrol (conplstent  with hia - Solineky dlesent) -and
wherd there fs no hiatus, his Noble opinien nppues However &
close' examination of the fasta in the ‘two Bses,. ‘vevealsy thit
distinction :on . this -basis dogs .not hold up.iBoth §plmalw anfl’
Nobly bad a pre-existlng obllcation to .serve tl;e dates
of -the discharges. Both dlachatgen wéra ooﬂd Io‘ned ‘on ime
medigte reenlistment..: Both :involved; in essance,’ the ‘substitution
of one perlod of. obliu'aﬁon for another,. Perhaps, l,t would be
more rea.listle to sﬁ.y thet the "poltuy a.rthl‘ne’nts" tor ¢bhunuinr
fluenced the majority in Soumkv, hmre, ntter tm venn. mule
an impect on the Chief Judge,

Judge Ferguson, in his -digeent; goutinll#ﬂ his strlet statutory
vlew of military. jurindlistion. tHat s, iuﬂscllotlor; {e- terminated
by disdharge uhdds the Tuls (o8 the: Hinehberg. dése, and -that con-
tin L ethn\ ma:r ba:. conterred, only.. by tatute, . Attjolp.

SIFSevlu:wi:t Yory olea the ooh‘?ﬂlﬂons toP:.- J?Juh continuing
iurmcuouap This:iviewt ks rnreomiv thé ome. stated’ In Chief ‘Judge
Qplnp!g qlpaq;;t. In Solinaky, . , e R
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(6) Mzhta,ry Pﬂspners. Art1c1e 2(7),
UCMJ provides that “person‘s in custody of the
armed forces serving a sentence imposed by a
court-martial” are subject to the Code. The
Manual also stateg that, such persons remain
subject to military jurisdiction even a,fter the
execution of a dischargest

The Umted States’ Supreme Court. upheld
the constitutionality of & similar provision in
1921.% The present proWslon has withstood
attacks on its validity in the federal courts®”
and the Court of Military Appeals.s®

(M qudulent chharge ‘Article B(b)
prov1des—-

Each person dlscharged from the armed.
forces who is. later charged with having .
* fraudulently obtained  his discharge is,

- subject to . . . .(Article 43), suhject to
_ trial by court-martial on that charge and. .
is after apprehension subject to this chap-
ter, while in the custody of the armed
forces for that trial. Upon conviction of .
.that charge, he is subject to trial by court-
martial for all offenses under this chapter
committed before the fraudulent d1s~

charge®

This provision does not provide for jurisdic-
tion over offenses committed during the time
period between the fraudulent separation and
apprehension. Jurisdiction over offenses com-
‘mitted “before the fraudulent discharge may
not be-exercised until after the accused has
been convicted of fraudulent discharge. There
are no reported cases dealing with an asser-
tion of jurisdiction under Article 8(b).

“(8) Deserters. Persons who desert from
the armed forces remain subject to the juris-
diction 'of the Code even 'if separated from a
subsequent period of service.”® This remains
true regardless of the type of separation from
the subsequent per1od of servu:e."r1

4 RETIRED MEMBERS

The Ceode subJects to ‘military Jur1sd1ct10n
“petired members of a. regular component of
the armed forces who are entitled to pay,” ™
“petired members of a reserve component who
are receiving hospitalization from an armed

AGO 91064
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force,” ™ and * members of the Fleet Reserve
and Fleet Ma.rme Corps Reserve,”'™

Although the validity of these prOVlSlOIlS has
been upheld,” the Army has rarely tried re-
tired persons by court-martial. Department of
the Army policy dictates that retired personnel
subject to the Code will not be tried for any
“extraor-
dms,ry mrcumstances linking them to the mili-
tary establishment or involving them jn
cqnd‘uct 1mmlca1 to the welfare of the na-
1011 :

. The . Powell Commlttee'" recommended the
ehmmatmn of courts-martial Jur1sd1ct1on over
ret1red personnel A8 unnecessary, saying:

R t_1red embers of the armed forces are
I ‘,‘ged with the general civilian popula-

" {461 of the. United States, They should be
- : bjéct fo the same laws as their neigh-

""bots " with the same obligations. and the .
“same freedom of action. Courts-martial
“Jurisdiction imposes an obligation to abide
‘by a -different set of laws.. .

o6 Para, 115, MCM, 1851,
ahn v. Anderson, 256 U.B. 1 (19021), s .
of Bimeox v. Madigen, 208 F.2d 742 (9th Cir, 1962), oert.
dended, -370 U.S. 884 (1962) ; Regan v. Cox, 320 F.2d 815 (10th
€ir. 1083). See slso Lee v. Madigan, 248 F.2d 788 (8th Cir. 1847),
rev’'d, on other grounds, 358 U.8, 228 (1050) ; Bimeox v, Harrls,
824 F.2d 87¢. (8th Cir, 1863),

98 Uplted States v. Regan, 14 USCMA 119, 33 CMR 381 (1983);
United ' States v. Nelson, 14 USCMA 93, 38 CMR 306 {(1068).
Ragan wes convicted of assault ‘on a fellow prisoner (Art. 128)
and assault upon a person in the executlon of military police
duties {Art, 134). Nelson was convicted of offering violence to
& superlor officer (Art. 80), Judge Ferguson, in & concurring
opinlon in Nelson, doubts the validity of the exercise of such juris-
dlotion, but concurs becausé of the Supreme Court’s. undisturbed
Kahn declsion. To resolve these doubts, ralsed by the deelsiona
invalidating military jurisdictlon over eivillans oversess, the Su-
preme Court maey scon face the queation squarely.

80 See para. 11b, MCM, 1851,

" UCMJ, Art. Ble).

"1 Para, 115, MCM, 1051, Seaman A, a member of the Navy,
after n short unauthorized absence, enlists In the Army. Upon
learning of his Navy status, the Army administratively discharges
Beaman (Private) A. May Seaman A be lawfully trled and con-
vieted by the Navy of unauthorized absence (Art. 88)7? Or does
Artlele 8(e), read in light of Hérahberg v. Cooke, supra n.36,
permit trial and convietion of desertion only? Bub see CGCM 9837,
Huff, 19 CMR 608 (1866), end United Btates v. Huff, 7 USCMA
247, 22 CMR 87 (1064).

"2 UCMY, Art. 2(4).

T ICMJ, Art, 2(5).

T UCMJ, Art. 2(8), - :

T United States v. Hooper, ¢ USCMA 637, 168 T, Supp 487
(8.D. Cal. 1068) ; Hooper v. Unlted States, 326 F.2d 982‘ (Ct. ClL
1864} ; Chambers v, Russell, 192 F. Supp. 426 (8.D. Cal, 1861}).

¢ JAGT 1086/4914, 20 June 19056, 7 Dig Op. “Courts-Martlal"
§ 45.8 (1087-58).

77 The Ad Hoo Committee to Study the Uniform Code of Milltary
Justice, ovalled the Powell Committee for General Horbert B.
Powdll, USA, who headed the study. . [+
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Good order and discipline in the armed
forces are’ not benefited by contmumg
_]urlsdlctlon over retired members unless
' they are on actlve duty 78

5. CONTINUING JURISDICT!ON-—
- COMMENCEMENT-OF ACTION
- WITH A VIEW TO TRIAL '

The Manual prov1des that’ Jurlsdlctlon hav-
ing attached by commencement of action with a
view to ‘trial continues for all purposes of
trial, sentence, and punishment.” Even though
his term of enlistment may have expired, until
dlscharged the accused remams sub]ect to the
Code.®

A]though some demsmns seem to 1mply that
once Junsdlctlon attaches it continues regard~
less. of changes in the accused’s military
.t;tatus,81 rellance on such a proposition. may
well be mlsplaced Mam.s:l:am*,ger,Ez which is the

iy

SO

only case 1nvolv1ng trial after separation from
active duty, ‘was dec1ded ‘before the Supreme
Court handad down its' Toth®® opinion. An as-

“sertion of continumg Jurlsdlctlon despite a dis-
'charge baséd on the ﬁlmg’ of charges alone

priof to the' dlschal_'g*e ralses senous const1tu—

“tional questiongs

™8 Report o' Honovible Willer M. Bruoker, -Secretary ‘of tha
Army, by the Opmmjttee. on. The Uniform Code of Military -Justice
and Good Order and Discip]lne in the Army, 13 Jnnuary 10680,

10 Para; 114, “MEM, “1o61, -

50 UCMT, SAry k2 vs 1 ‘

81 United Stategf r. jpel A USCMA 50. 16 CMR 60 (1954)’
United States’ vi' Hpdi et',.B ISCMA 263, 24 CMR 1737 (1967);
CM 388814, Mpgsharger, 2017 CMR 449 (1955) .

8 OM - Mahubierger;. ‘éupm SRR :

88 United States .ow’'vol.. Toth- v. Querles, supra. ndT. - Unitad
States v, Spellar, supra n.81, .and United States v. Sippel, supra
n.81, involved :,nb aptm.lg gepf@,mmqn prior to. trial,.

84 The 1 ¢ g whétge o oiviilan may be tried by court-martial,
The: 'goverithaht! ‘Whie ]%iouééﬁba; ‘also 'hes - the: power to tarmi-
nate: p pamqm!g) ;taj;ks agaf.m 1,08 the militery which grants

the, sovernm urisdletion, to rag ute, Does” prot.act{nt the ‘gov-
Mutify trying  ofviliane, who

Gurta-meytial -, -

erntient '1rbi ts: oW n‘ﬂs
formerly hag: militnl‘l.l_gl‘._q.tuq,ﬂ_ by,
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CHAPTER VI |

JURISDICTION OVER CIVILIANS

1. PEACETIME JURISDICTION

Congress attempted to provide court-martial
jurisdiction over “all persons serving with, em-
ployed by, or accompanying the armed forces
without the continental limits of the United
States” and its territories.!

In 1957, the United States Supreme Court
invalidated military jurisdiction to try two
service wives for murdering their husbands.?
Because of the divergent opinions of the maJor-
ity in Reid v. Covert,® overseas mllltary juris.
diction over the civilian employee in hboth
capital and non-capital cases and the civilian
dependent in non-capital cases remained unset-
tled, although the trend definitely poiiited
toward complete invalidation of court-msrtial
jurisdiction over civilians durmg peaéetime

Fma.lly in 1960, the Supreme Court held un-
constitutional military jurisdiction in peate-
time over all overseas civilians, employee or
dependent, for any type of oﬁ'ense, capital or
non-capital,

In Gﬂ'sham v. Hagan,* the Court held that
an overseas civilian employee was not subject
to military jurisdiction for a capital offense.
A majority of the Court felt that the considera-
tiong in Reid v. Covert,’® were equally applicable
in this case. Mr. Justice Frankfurter and Mr.
Justice Harlan concurred because the ¢ase in-
volved--a capital offense, Mr, Justice Whit-
taker and Mr. Justice Stewart dissented. They
believed that there was a distinction between
employees and dependents, that the civilian
employees were part of the armed forces and
that Congress could constitutionally make them
subject to military power.

In Kinsella v, United States ex rel. Single-
ton,® the Court decided that there was no mili-
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tary jurisdiction over ecivilian dependents
charged with non-capital offenses. The Court
saw no distinction between capital and non-
capital offenses, but said that the test was one
of status, ‘“whether the accused in ‘the court-
martial:proceeding is a person who can be re-
garded -as falling within the term ‘land -and
naval -forces’ ” 7. Mr, Justice Whittaker and
Mr. -Justice, Stewart concurred. Mr. Justice
Harlan and Mr. Justice Frankfurter dissented,
asserting that in non-capital’.cases there was
justification . for the exercise of military juris-
diction -over non-military personnel because of
the- closeéness of the relationship between the
ac‘cused civilian and the military establishment.

In’ McE'lfroy v. United States ex rel. Guag-
l'em'do ‘and Wilson v, Bohlender?® the Court
found that there was no military jurisdiction
over civilian employees who had committed
non-capital offenses. The majority felt that this
result followed from the rationale of Grisham,
Singleton, and Reid v. Covert. Mr. Justice
Whittaker and Mr. Justice Stewart dissented,
claiming that civilian employees of the armed
services were “memb‘ers” -of the armed: forces

1 UCMI, Art. 2{(11).

2 Refd v. Covert (Kinsella v. Krueger, companion case), 364
U.8. 1 (1957), The Court reached thid decision under rather com-
plex olrecumstances,. In 1858, the Court had sustained military jur-
isdictlon under Artlele 2(11) over Mrs, Smith and Mrs. Covert
in a K- decision, with Mr, Justice Frankfurter reserving his
opinion. Kinsella v. Krueger, 851 U.8, 470 (10566); Reid v.
Covert, 861 TU.8. 487 (1056). Later in the spummer of 1958, a
majority of the Court. voted to reconsider the earlier declsion.
Then in 1857, the Court upset the 1958 Covert and Kinsella de-
cislons, with Justices Frankfurter, Harlan (who changed his
vote from 1958) and Brennan {who Hhad jolned the court after
the 1056 declsions) jolning.the 1856 dissenters to form the majority.

3 Chief 'Justise Warren and Jugtices Black, Douglas, and Brennan
concluded that all' peacetime military trials of civiliane were un-
constitutional. Justices Frankfurter and Harlan limited their con-
currence to the trial of a civilian dependent for a capital offense.

4361 U.8. 278 (1960),

& Supre n.2.

%agl U.8, 23d ({1960),

7861 U.B. at 241.

5361 U.H, E81 (18480), .

- &83%
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and had nearly the same effect of security and
disciplinary” problems as did military person-
nel. Mr, Justice Harlan and Mr. Justice Frank-

furter again dissented; they would distinguish -

between non-capital and capital offenses.

In each of these cases, whlch all involved a
civilian accused who committed an offense
while accompanying the armed forces over-
seas during peacetime, military jurisdiction
under Article 2(11), USMJ, was denied as un-
constitutional.

2. WARTIME JURISDIC.TION

Jurisdiction over “persons serving with or
accompanying an armed force in the field;":in
time of war, is expressly granted by the!Code?

The Supreme Court has never speclﬁcally
denied military jurisdiction -over civillans -ac-
companying the armed forces. in the field. Un-
til expressly invalidated by the Coult,.exercise
of wartime jurisdiction seems more:than justi-
fied. In the principal -opinion in Reid v.
Covert,’® Mr. Justice Black used some language
that seems (albeit grudgingly) to support the
exercise of military jurisdiction under Article
2(10). The following are some excerpts from
his oplmon

There have been a number of dec1s1ons in
‘the lower federal courts which have upheld
military trial of civilians performing serv-
ices for the armed forces “in the field” dur-
-ing time of war [original emphasis]. To
the extent that these cases can be justified,
[emphasis added]. insofar as they involved
trial of persons who were not “members”
of the armed forces, they must rest on the
Government’s “war powers.” In the face -
of an actively hostile enemy, military com-~
manders mnecessarily have broad power
over persons on the battlefront [Emphasis
‘added.] From a time prior to the adoption
" of the Constitution the extraordinary cir- =
.cumstances present in an area of actual

fighting have been considered ‘sufficient to_ o

‘permit punishment -of -some . ‘civilians in .
" that arga by mihtary tourts under m111tary" .
rules 1

We have exdamined all the cases. of mllitary.' ;

“3' t

trial of civilians by the British. or Ameri-
can Armies prior to and contemporaneous
with the Constitution that the Government
‘has advanced or that we were able to find
by independent research. Without excep-
tion these cases appear to have involved
trials during wartime in the area of battle
—*in the field”—or in occupied enemy ter-
ritory.1s '

_ Artlcle 2(10) of the UCMJ provides that

" 'iti tipe ‘Of widr Persons serving with or ac-

“'companying “the armed forces in the field

~are subject to ¢ jrt-martial and military

law, We bélieve' t t'Art, 2(10) sets forth
the maximum histori¢ally recognized extent

- of military, jurisdiction, over civiliahs un-
der the concept of “in the field,”” ¥ -

Mr. Justice Black’s' harsh view “towards the
military ,]lJ.Btlce ‘system in ‘general, however,
is evidenced by these statements from his opin-
jon:

Traditionally, military justice has been a

.rough form eof justice emphasizing sum-
mary procedures, speedy convictions, and

stern penalties with a view to maintain-

ing obedlence and fighting fitness 1n the

ranks¢ '

, Notw1thstand1ng the recent reforms, mili-
tary trial does not give an accused the same _
" protection which exists in civil courts.1®

[Military law] emphasizes the iron hand
of discipline more than it does the even
scales of Justlce 18

3. CONCI.USION

‘The problems posed. by the Rezd-szaella-.
Grisham-Guagliardo line of deciziongare in-
deed perplexing ‘and profound ‘Althoug‘h the

o UCMJ, 'Art, 2(10). Bee annotation, coneérning tha’ intérpre:
tation’ of “In the’ field” and “mccompanylng,” MCM, 1051 &t 413.

Jogsd UM, 1 QesTn o . y

UGN UL, Wt 8%

19 Id, at 33 n.60,

1 Id, at 84 n.8l.

14 Id, at 85-36.

it Id, b BT,

14 Id .at 28,

AGO 0196A.




decisions indicate that war-time jurisdiction
over civilians “in the field” will probably be

sustained, many present questions are as.yet
unanswered. In particular, the decisions did

not eliminate the basgic problem of how: to
control and punish serious crimes committed
by our civilian dependents and. employées
overseas, Our treaties permit the receiving
state to exercige jurisdiction over such offenses,
but as a practical matter the’ countrles con-
cerned are not really 1nterested in doing $0
when the oﬂense 1nvolves only our property

AGO Bl08A
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or personnel. Administrative sanctions on our
part are insufficient to deter or punish serious

“offenses. No feasible and constitutional solu-
wtlon to this problem has yet been found.

In addltlon, the rationale of the Supreme

Court cases. throws in question the validity of

jurisdiction over all the other -quési-military
personnel (not on active duty) enumerated in
Article 2; UCMJ, Tt would seem that 11t1gat10n"
mvolvmg each of these categories must even-
tually: be dec1ded by the Supreme Court before
this turbulence will finally have run its course.
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!By Order of the Secretary of the Army:

Oﬂicia.l
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08 Maj Comd (50)
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BAMC (2)
NG: State AG (2); units—Div (2).
USAR: None,

Major General, United States Army,

For explanation of abbreviations used, see AR 320-50.
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Chief of Staff.
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