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thority may designate himself as summary 
court-martial of that command." Under such 
circumstances, a single officer could be the 
convening authority, the accuser, and the sum­
mary cOU'I't-martial. 

case it is discretionary with the convening au­
thority whether he will forward the charges 
to superior authority or will appoint the court 
himself. Note that the only limitation on the 
appointment of summary courts-martial is that, . 
when more than one officer is present with a 
command, a subol'Q.ill".te ... o .... ffi .. c. Ill' .. mustlJe desig- . , t1' . ". . . .... . 

, -I{ . Qa' C'MJ,:,·-irf,' 24-(b); \prpvld,e$ that when only one officer Is nated as summary court-martial. If only one 
~l'eaent wl~.a. command or detachment he shall be, the summary officer is present, however, the convening au-· . '''''' ... ''; ... ,>1; 

, , 
:,.,'.' 

", .'; 
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CHAPTER V 

JURISDICTION OVER PERSONS HAVING MILITARY STATUS 

1. INTRODUCTION 
This chapter will be concerned with the in" 

ception and termination of military jurisdiction 
over persons who possess some form of military 
status. . 

The general source of jurisdiction over all 
military personnel on active duty is the· follow­
ing provision of the Uniform Code of Military 
Justice: 1 

The following persons are subject to this 
chapter: ' 

(1) Members of a regular component of 
the armed forces. including those awaiting 
discharge after expiration of.their terms 
of enlistment; volunteers from the time of 
their muster or acceptance into the armed 
forces; inductees from the time of their 
actual induction into the armed forces; 
and other persons lawfully called or or­
dered into, or to duty in or for training 
in, the armed forces, from the dates when 
they are required by the terms of the call 
or order to obey it.' 

I 

2. WHEN DOES JURISDICTION ATTACH? 
a. Inductees. Inductees are subject to the 

Code from the time of their actual induction. 
The induction must be complete, that is, the 
accused must have participated in the induction 
ceremony to the extent required by law. 

(1) The general case law. 
(a) In BilUngs 11. Truesdell,s the peti­

tioner 'for habeas corpus had been convicted 
by general court-martial of willful disobedience 
of a lawful order. He had unsuccessfully cl!\imed 
exemption as a conscientious objector, reported 
for induction but refused to take the oath pre­
scribed as part of the induction process. The 
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Court held that a draft selectee remains subject 
to, civil jurisdiction until the prescribed induc­
ti()nceremony has been completed. 

(b) In United States 11. Ornelas,' the ac­
cused; m@ved to dismiss for lack of jurisdiction 
on the ground that he had failed to take the 
oath.9f a.Uegiance. The law officer denied the 
mQti()n .and refused a subsequent defense re­
quest, to submit the issue to the court. The 
Courlof. MiJitary:;Appeals held the defense mo­
t(dnw!\s' legally sound and should have been 
submitted with appropriate instructions to the 
tfier~ ;offact . for their determination of the 
factual issue of whether the accused had com­
ple,tedthe induction ceremony. 

(c )An exception to the rule requiring 
comPletion of the induction ceremony is illus­
trated''in United. States 11. Rodriguez,' decided 
tlf~ ijl;,me'day as Ornelas. Prior to arraignment 
the accused challenged the jurisdiction of the 
court-martial on the grounds that he was a 
Meiican,,'citizen who had not been lawfully 
in:du~tedbecause (1) he was not advised of 
his rights as a Mexican citizen and (2) he did 
not take the oath of allegiance. The Court found 
no/error in the failure to inform hini of his 
"rights," which the Court finds would not have 
exempted Jiim from service. With respect to the 
second' contention, the Court distinguished this 
case'fromOrnelas on the ground that no factual 
issuewas raised. In Ornelas the accJlsed claimed 
not to have been present at an induction cere­
mony and to have returned home immediately 
after his physical examination. Here the ac­
cused:admits he did everything but take the 

1 UCMJi .Art. 2(1), 
j The pertinent Manual provbdon. para. 9, MOM, 1951, simply 

retMs: ~tbe' reader to the statutory provlaion and ita annotations. 
8_',82.1 U ,S; 542 ('1942). I., USCMA _96, 6' CMR 96 (1962). 
1S'2' USCMA 101. 6 'CMR 101 (1962). 

II 
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\lath, ,t,hathe did not object to induction and 
that he "voluntarily entered upon the Army 
du,tyaasigned him." Although the expl'ession is 
not used in the decision, the Court seem~" tSl" '; 
find 11 }'constructive induction." 

(2)·' Failwe to,~et, ~ZW! ''IIPMl~,atr'·t¥! 
for induotion; .. There have been unsuccessful at­
tempts to constrlJe the statutory,.standards,as 
precluding, and therefore making void' and of 
no effect for jurisdictional purposes, the,dnduc­
tion of selectees ,who'do,not meet these, require. 
ments.' ." 

lUustrative.case8', i. 
( a) In United' '8tatel11);M artin,7 the ac­

cused Martipo .scoted r, 9 points on the Armed 
FOI1Wli! 'Quali~lfion . 'Fest •. but· it'. was admin­
is.tiveIY!4E\~;rmine'dl,that he was acceptable 
for indUct'ion.\'.T.he Mcused was inducted and 
subseqrtently 9.llserite<l 'himself without leave on 
three occasions. "The' first two .were tried by 
special colIrt-ma'rtial; the last;,frQm12 January 
to 18 July 1957'; was tried by general court"' 
martial. 'Elbarj\!ed ,with desertion, he was con· 
victed of oabs'ellce without leave(,to which' 'he; 
had pleaded guilty) andsE)ntenced to dishonor­
able discharge, total forfeitures ,and con1jne­
~nt fpr one yellr. He.contenPild before ;the 
Court that the. statutory provision' ,precluded, 
his,;induction. The Director of SelectiyeService 
filed a brief as amicusquriae il) .. supwrt of the 
Government's contention that the I\tllh~te was 
intended to prevent the exclusion of 'certain 
categories of persons frOm indl)ctjon. Chief 
Judge Quinn, speaking fQr It, unalliin9us court, 
reviewed. the history of the statute and IIgreed 
with the ,Government. In' contrast to Btanton> 
the test result "did not In.ake [MartinI ineligi­
ble ,for. inlluc~ion." and acyordil1gly tile court. 
martial had,j urisdi~ti(m under Az:j;icle 2 (1). '.' . 

":{b~'Korte1)1 United ;States.'o IT'he !le­
fendantuhad' iMEifused ,to"report for induction, 
clallmirig,ell1emption ibeewke' he.'had'lJeen con .. ' 
vioted',,(I)f Q'rlleionlV'.,:.Inrluphrudihg,. his, 'conviction' 
fori,flli~lIe;t0f r.eport, f(J)!,!\ iMllction, the Court 
said that the exemption of convicted felons was 
a, ,J/,~~,~W!iv,ll:)~~?~:p~j~~"~».!y,,, ~t~~~'ted ,not' for 
thebenet\t.ofh,the.mGuc~f!$;Jilutlor.the. benefit 
of the armed forces, ~»ir4, 9,9.8I~.')ya~v~ . the 
disability. ,('gMII HE ,',Hi.') " ,,\,,' }\;" ":-",1 
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(8) Failure to assert right to exemption 
before induction. A valid right to a draft ex­
emption, which was not asserted through the 
~ele,~tive service system will not bar court­
martial jurisdiction over the person after he 
has been inducted. 

Illustrative cases. 

(a) United States v; McNeill.ll Theac­
cused, after his induction, went absent without 
leave. He was apprehended" an~· ;'cdnvicted of 
desertion. The accused had prior ,military serv­
ice,.a fact which, if known,t0 .. his ,selective 
board,. woulll have exempted him' from' induc­
tion. But the accused never furnished the In­
formation to the loeal board. 

Held: The accused is,5ubject tomili­
tary law. "[H] e failed to show any reason for 
an exemption, he reported for duty, and he 
was hous~d, fed, clothed, and possibly paid for 
six'weeks' and then,when selected 'for possible 
overseas duty, he went absent. To allow an 
exemption to be exercised in that manner would 
allow an ·inductee to enter upon his duties as 
a soldier and.;then 'abandon the'service accord­
ing' to ,his, own whims without fear of 'punish­
meat.": ,. II i , 

')1 1 "j t. . : " ,', ;,' ,I'" ' i 

" (p.) Pic~ens'V .. Cprt.'· The petitioner 
fail~Q til inil'qrm his local selectiye seryic,e board 
that, hf .wallthe sole. surviving. Son of . a·family 
whicil had lIson who was killed in military 
service. This .fact entitled l'ickens to ane~emp­
tion from induction. He was inilucted and later 
convicted by general court-martial of absence 
without lellve \lnd disobedi(lllceof all.Ul?erior 

6 ISO u',S.c.' 4pp~ § 454 (6). (1958) provi~es in part that' "[N]o 
person shall be Indue,ted Into the Armed Forces for traJnin8' and 
aelwiCl6 or ah'all tie Ihducted for' tratninll' in th'e Natlonfill 8ectirlty 
Trfl"lnJna' ,~orps under the titl,' [sections, 4JSH5., and 455-471 ,()t 
this ~ppeJ)dlx] until, his ,acceptability in: all t:esp~ts, :In~lp.d:ln" his 
ph.Y'sibal 'aftd¥inehtial fttnalls; has b4tJn:'satisfactorlly determined un_ 
der stand~~ :p,resqrlbed: ·by, : ~e 'Seoret$l'Y ~,Def(nlsel "rcwided. 
That the minimum standards' for physical acceptabJUty estabUshed 
pursuant to this subseetio,n ,shall n~t bel ,i1hr~el,\'th.~ thoSe' appUed 
to' persons inducted between the qea. of 18 and 26 In Januat'Y 
1911S:, .f'rtWklM, further :Tta&t ~e '''',Uf:lII\&'- ,~eqll,lrem:ent, for thet 
Arm-e4 Foreee- Qualification ,Test 8~,all be 'ft,xed at a percentile 
lJ(loi'&'ot'iOi'polnt.;'/" '.' 

".!, UBOMA. 56", ... ,0148841(1958)-, 
i8$Upt:'a._.,~.6., f.! I, 'j !', \ 

blUlilted'States v. Blanton, ttilm 'n.17.~ 
&,":-260n \f;rM .683 (9th Oft'.,,-, 1'9lfS);" 0I:ft0t; 'Mnied. '858 -lg,.S. 928 

(1969,). " , .' '" 
11 ,~: 'U~~JCMA 48~; 9 C¥R ja il~~'~). ' 
'1.'1282 ;'.2d 7S'" (10th 'dlr;"1960)'." 
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officer. On habeas corpus, Pickens attacked the 
jUrisdiction of the court-maz:1;iaI." 

Held: Pickens failed' to establish hrs 
right to an exemption from induction '!iefQre 
he was inducted. When his induction occurred, 
he became a member of the military inactive 
service, and as such was subject to, military 
jurisdiction. 

b. Enlistees. Personnel on active' duty pur­
suant to an enlistment in the ttegular forces or 
to an enlistment in the 1'eseWe forces with a 
subsequent 01' concurrent' call to active duty are 
subject to the Uniform OodeofMilitary Jus­
tice,18 

Congress has imposed limitations upon the 
authority of e,ach ,service$ecretary to enlist 
persons in his service., HiS'torically these re­
strictions have not been the 'same for each 
armed force." . " ' 

(1) Minority Enlistmen/;B;" The Secretary 
of the Army may accept original enlistihents 
from mll:l~, 1>e1'80nS' whO are not less thall' 17 
years of age and '.femaill', persons w)J.o are not 
Jess than 18'Yews ,0f,agll,.liIowever"1)0 male 
person under ,18 yeal's",of"agA",'Ol' fema~e"per.' 
son under,;ll yeaJ.:s of, age,dnllW' ~e( ,~):})is~d 
without writtenconselilt.pf his"pal1entofrguar!l" 
ian.'6 

A person may not va\idlyenliS~'ih'theA~y 
if he is under seventeen yellfs"tifage;'Sul!h'M 
enlistment would be void and do: ,neth.ing, to 
change the miMr's civilian status. If. an' ,of. 
fense, proseribed.by the Uniform Code·at'Mili­
tary Justice is committed by the minorrbefore 
his seventeenth birthday, there is no jurisdic­
tion to tty the offender by cour,t-martial~,Such 
a person,. under the current statute has no 
competence ,to ~~quire, militaltY'status ,and is 
not subject to military law., ',; . 

Ifa person had enlisted When he WIlS' less 
than seventeen years old, but thens'erve(! "be­
yond his' 'seventeenth birthday, he'may 'a:cCjWire 
military status thr\l\lgh a ",colI~tr1,lctive~' ell­
listmentby accePting'benefits andveluntarily 
performing militarydllties.Thiif"constructive" ' 
enlistmen~is voidable, but on1r ~~ th,e~ption 
of the enlIstee's parents or g\lllroians. ' , " 
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If a person. ,enlists when he is over seventeen 
but less than eil!'hteen years old without written 
col1sentof . his rparents or guardian, the enlist­
mentis'a i\toidal!>\e one; again only the parents 
or guardian maiY attack such an enlistment. 

'l )' , ' 

, TnerigjJ,t iIlftn~ ]~arentor,.guardian to apply 
for, ,t)J.e .mLt)'.oli~~; ~il,!~hargll may"be forfeited if 
by, ,theircon~~ctl!the,.p,ateJ,1tsch,ave ratified or 
acquiesced in th~,en'i§tm~nt"J,;rne timing of the 
parental demand for release is crucial. If the 
parent 01,' guardiandoeidlot 'r~quist the child's 
releas~ bY',1l11pority ,lnSc~!t,i,~f( '" Until, after, he 
has C?mmltted an offe~se, tlten .'t\le, parent's 
right to custody wi1l likely- be 'subordinated to 
the go~e1'nment's rights 'lio' Ittijd' tire minor 
soldier responsible for his' crime. 

Illustrative cases. 
(a) United Stutes v. Blantonl1 The ac­

cused,enlisted in. ,the, Army .when he WIIS four­
teen Y8llrs,! old. He absented nirnself without 
authority, \;)Il:i;\>re, his sixteenth,birthday .. Four 
years·Jat,erjae was appreh,ended e,nd COllvicted 
by,! :general,court·martial of desertion; . . . , 

"I '.1.1 "Ef¢lil::Theaccused was neveron'active 
dutY'at iln' age when he was competent to serve 
in"'tne' Army. His . enlistment was void. The 
coi1tf'.titartla] had no juris~lictlon over the ac-
dused; W', 

1 " (b), Vnited States v. Overton.'8 The ac-
cUS~d ,enlisted at sixteen years of ,aglil and, 
'with.\»~t his parent's"or guardian's consent, l;>y 
using h,~s! brother'snllffie and, birth certificate. 
After finding the rtilitary life not to his liking, 
th(accused'Yent to hiscomrrianding officer to 
dis~lose his true age ,and identity in an attempt 
to stra:i~hten out his re,cords.N ext he absented 
himself wfth,out leave in (jrder to obtain his 

18!·'UCMJ. Art. 2. (1). 
U!fhe ~Imfta:ttonfil ;!J~ enUil~.nts .n ",eo A.rmy fl.rto founll .,0' 

10 U.S.C. U, 82153-321S-6 ,(1968)" The restrictions o~ Navy, and 
Marhle OorPs '&'rilletment!s' are' express'ed 'in '-liD tr.S.C. '51 li682'-
61185 (19ISM. A~r _ Foree limitations" which ,re ,Identical to thOle 
t/)I.' ,'the 'Army are -'contRined in 1'0' U'.S;C. 'II ,821S8-82&6 (1958). 

~II 'll11:,' Cqq~ of :l4Ui~ ApliI~s ~ha.a: f'jeo.tedi.'a delen,se con~~ 
tion that military jurisdiction was loot over a soldier beca.use 
88 ·a:':seventeen .. 'yeal'~old,!-·"he"-:coulll 'onlY be 'tried' as' '!a "juvenile' 
del~q_qll~- UI.l<ler ~~:,\Juven'le: Dellnq~en#r",:A-ct (18 UiB.C. ,,.. 
lI081::.-t086). bntted States cv. Balt.er; 14 USCMA 811" 84 CMR 91 
(IM8)', ' '. ";,, , 

::)~~Ii~~M~:'!;,~2~~ 'b~~)i28 h967j'~-' I.',;' 

18~-asbM:A'-1e:$4.· 26 CMR 464 '(1968), 

'! 

; 
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birth certificate. He wa,s convicted by a special 
court.marti/ll of· AWOL and whUe serving con· 
finement for the AWOL, he was charged with 
willful disobedience of a lawful order and con­
victed upon his guilty plea. The aecus.ed had 
reache.d age seventeen before the willful diso­
bedience offense wa,s .committed. His'famUy, 
especially his mother, had been trying to obtain 
a minority discharge for the accused before 
the last offense wa,s committed. 

if e14: The court-martial lacked juris­
diction over the person of the accused at time 
of trial. Before the accused reach,ed his seven­
teenth birthday, his enlistment was void. I~ 
his status changed after his seventeenth birth. 
day, that fact must be affirmatively established 
by the prosecution. There has been no showing 
of a "constructive" enlistment by the accused 
or consent by the parent.19 

(c) United States v. Scott.'· The accused 
enlisted after his seventeenth birthday,but 
before his eighteenth, with the help of forged 
signatures on the parental consent form .. He~ 
was charged 'with taking indecent liberties with 
a thirteen year ,old boy. The offense occurred' 
before the accused ha<i reached eighteen yeflrs. 
of age. A month after the. offense ~nd a ,:w,eek 
before the trial, the accused's parentsexPresslli;! 
a desire to. have their son released beca\l~e) 
they had not given written consent to .his Iln~ 
listing. The facts disclosed that the parents 
knew th~ir son was in the Army, had'corre­
sponded with him, and had 'even accept¢cJ.'·a 
Class Eallotment of $25.00 from him. ; 

Held: Thecourt-niartial hai;l jurisdiC­
tion.The enlistment contract in this case Was 
voidable. only and the right to' apply-for .the 
discharge raIl to the parents. This Hght may 
be waived if by their conduct the parents 
ratify the Ilnlistment. The parents ill thii! case 
benefited frotntrre elllistmeht and only sO\lght 
their .son's'. il"eillii:~e:.tol\void his proSecution, .. 

(d).'unlt/ijj';,$tl.ltes .v. Bean;21 The.ac­
cusedel1jistedsool\.lX'fter, his seventeenth birth· 
day, .\vi£h' the .;cons~n.tiQfi:a Mrs. TUfller, who 
st;aned ~s,ilil\r~;,~.tat~n¥ ~hat the)'Vh,ere­
aQouts .of eitheina~\,l~at .parentwas . imknowll 
to. her. The aCC\,lse~'WM~i1#i~~eW,!i~hlj\urder 
\J.ndfound guilty of\voluntllv.y:· manslliu&,hter. 

The offense took place before the accused's 
eighteenth birthday. After the, case had been 

. referrEid for trial, .the natural, m<)ther of the 
accused addressed a letter to the convening 
a)ltllOritystating that sh", had just learned of 
her . son~s enlistment and demanding his imme-
diate release. . 

Held: The accused was subject to 
court-martial jurisdiction. The court said: 

The enlistment of a minor of the statutory 
age, even though without the. required con· 
.sent,.is valid, and he thereby becomes de 
iur~.II)ld de facto a soldier, subject to 

. military jurisdiction. A nonconsenting 
parent is not entitled to custody of the 
'fuihbr prior to the expiation of the latter's 
crii'n~', when the parent has not sought his 
discharge Until after the commission of an 

. "()il'ertset tridble by court-martial. The par-
ent's right to the minor's custody Is, under 
t\1..os,e.cb:c.umstances, subordinate to the 
illiJl'h,t, ();limil\tary authorities to hold the 
·minqr aolcjder to answer· for his crime." 
ij, (2)-Overilll.e -Enli8tments. Re Grimley,.. 

involved' aI1'oveta~ enlistee. Grimley was over 
the' J stll'tlltory' 'all'\!' when he volunteered for 
enlistment:' lie 'was forty and falsely tepre­
senteoithat'heWas twenty-eight. He was con­
victed of desertion and sentenced to six 
months' confinement. The Supreme C.ourt UP-
held military jurisdiction. . 

The Court compared an enlistment with a 
marriage, noting that both create or change 
the "status" of the party. It concluded the 
accused cannot--

renounce his relations . and destroy his 
status on the plea that,. if he had dis­
closed truthfully' the facts, the other party, 
the State, would not have entered the new 
relations with him, or· permittM him to 

. change his status,. Of course these con· 
siderations may not apply. whelCe there is 

. insanity, idio.cy, infancy or. other ,disabil-

ie Judge Latimer, 'dl~'~entln&'. WB.&'ia.tlafled tha.t a "constructive" 
enlistment: ha~l been shown -and tba.tI·th~,Jnothell's action came' too 
ll\~_ to, terminate her S()n's ,mllltary ata,ius. . 

.\10 '1'1 uaOMA 61Hi, 29 OMR "411 (1960). 
,,111-18, USOMli\. ~08, ~2' OMR 208 (Ul62). 

lUI 18 . uaoMA 208" 207, 82 OMR 208, 207 ,(1962). 
118,187 U.S. 147- ("1890), ' , 
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ity, which, in!its nature disables a' party' 
'from· changing 'his status Qrenterlngfnw . 
new relations," , , '. 

The statutory age limit forenlistnient 
merely announced a policy rather than estab­
lishing a standard' for the competence of' a 
person to acquire a mH~tary status, ., 

(3) National Guakd and Reservists, 
(a) Six month8,litctive duty fo'ni'aiiiJ. 

ing!' As an. alternative to induction, a prospec­
tive inductee has been perm~tted tG !lnli'st in 
the National Guard .of his state,serve "8,. six 
months tour of "active duty for training" and 
compfete':his military obligation by a satisfac­
tory inactive duty," .. There, have been cases 
where accused, se,rving iti this statu's, claimed 
that by the technical language of the statute, 
they were subject only to the jurisdiction, ,of 
the state National Guard. These c1~imsW'ere 
based on the fact that their orders: ca1leddlhem 
to '~active duty for training," whJ~e:the',sta~~~ 
conferrec\jurisdjction, Gy,er' j;hem"when:iQ~\e<l 
to "active duty," , ..:. " 

-- , ,'.:. ",,- '. i': jl~I!L y', ; ,",".j' " ':;'f~):;' --: )'''i t /1,1 

, " ! :'llAYfpro,Mve,;c,'M:8S(",,: !)I",,( '1!'J:"if 
,,' ,ft), Jnrt;~):r<tW9.~.~ jltR-e.'.J!I;l\t.~tipn~ll'.,.~~·· 

a mElmber of the :/fpl;t4· ,Q~rqhJj.~il,J;lTll/~~qtml', 
Guard, who.w:as ,Or?erfl~'tq,.'iK m~~v:IJ.~, ~~1)!lI.~: 
duty fO.r t~aJnmg,wlth/}'s CQII$6n];,:lIn9th!l"f\I,RUt ' 
sent. Of the ,Governor of Nop;\l: CaJ;Plina.:O\li~$ 
the six .months ./tlr which he,W;II$,QrdAre4'~ 
acth'e duty, the peti,tioner apsente.d. ;hill'll!l)lt 
withou~ authority. After his conviction,.the 
peti,tioner a ttacked,'cou~~·'ffiarlial j u~is4iAti!lJa.t 
ciaill).illgthat as a member of t\l\\: NatiQ~~' 
Guard .on ,"active dtlty for training" as di$tip,-) 
guished from "active duty" he, was not S1,lbl~t 
to,the Uniform Code of Military .'Justice .. ,. , ' 

. ..Held: The court rejected antqi~:, 
tinction b~tween how the order rea:d f"'activ~ 
dutyfot training") a.nd'what"the $tatutes'aicl 
("a:ctiviiduty"): The court found that the peti': 
tioniil' 'beCame subject to m,iliUiry law 6n 'th~ 
date he Was ordered to. aCtive'duty.·i 

" . (2) United States v.·' Carroll and 
SimB,~·Bothaccused were members of, the 
National quard, who volunteered an.dw¢te 
ordered by Department of the Al'Iny>Nat!onal 
Guard Bureau to six monthS:,MtiV~t 'c\Qty for 
training. The accused claimed the Armed 
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Forces ReserVe Act provided iorsubjecting Nac 
d<lnal' Gu8..i:d~m~m to federai control only when 
citllecl W MHve'duty:. .' ...... '., 

! '''':' .", '·;4 ",' ,',-:: :,,'-: , _ ' , 
,'H~14;, T)le accused were subject to 

court~mitrtlal'i.urilldic'tion. tlQllgress' 11lcluded 

full::.time .... train .. ·l.·n~. ·.d .... U .. l.~t.~ . W ... ith.in.the. d. e .. ft .. n .. iti.o.ri of "active dutY:"'2!"Wlflle "'setvlng their six 
month active dU'tY;'foi"'tr'ltlnirl~ 'the" accused 
were on active dutyftrtliel'reCllitalsei-vice itnd 
were subject to the 1iJ'h1'orhf'e8de'bf Military 
Justice. 

(b) Involunta1'jJdQj~~tt(J~btite lduty for 
forty-five days. Another prob1erti"iiiil~~with 
respel;tto th!il provisloJ)! for an involuntary oall 
to,actiV,Q' du~y ,for fo~-fivedaysof ·.)reservists 
wh{j,far), to, !p#vforll).,satisfactorily tbejritiactlve 
dutY,Wa.il}ing.80 Personscalled' '$ndeir .this pro­
:visi0!1A\av;~b6!ln hel~ to be subject .to the 1)'nl­
fllrl1lJ:p~fl~' pf Military Justice, 
""'1>".'1'; Illustrative 'caseB; 

t\?':ihl'(l~: In re La Plata!8 Petition,31'A, 
R'&8!d!Y''l'teserltist in the United Stlites Marille 
c:~ l{e!ler'IY# \VIIs ordered without his consent 
t6\j~6tltY'fI'el' daysacti ve duty,'Whehhefailed 
~)8$\$W)Wlththeorders, he was apprehended 
J)~''tI!l!'1Mltjline' Corps Military 'Police .. He peti-
ti~liedf6r·lialJeas'corpus. : .... , 

; ".' •. ". r.: ... ;.~ .....•..... ' ", .. J'! ~ . .ld. : T,h~. '.a.~pr. ~he. n .. sion was .. ' .. Ia .. w~ul. 

~~.~ •. '.~.'.'~.IW .. ",:p .. e ~171O.ner .. IS. ~U.bJ.ect to th.~,. ,un!. fO .. rm .. ' \>,~~, QL¥lhtary.' J~stl(~e under ArtIcle 2(1) 
r.ol9.t~~.~8,te hewas ordered to.ac.tlVe fluty." 
<111','1 .:,.($) A C.oast guard Resel'¥ist, who 

I',*, i.slf, tJ~s. '14'{, i~2"llS8-. 
,!.N9·.·.u.s,qd 67'(~) . (115.) •. 
,.~,O'l.eO'_ p\., S¥pP. 982, (W:.D. lolo. 1958)." . 
".~'1r,Tl'li8",,¢a.ae '!il.vo)ved a, question ot when military jurisdiction 

over 'the_ «couled, ,and over pa.rt1o~la~ ottenses terinbt.tee. Thl. 
JSBue Iii dI801,1i8ed', -in para.' 8. in/f'a. , \ 
.,a~_~6,'C!4R 69$ .(1958),~,P6t. denied, ,~7 m~fR,!i12 (1a'58),. " 
";~9~lQ' trlsic. '§' 101 (22)' (19158), .. 'Active' duty' melin~ full·time 

,dutr;,,'iI:.\'\\$.'-' .4t1ve, mlU~l'Y",e~lqe, of th., ~Unlt:ed _States(: I'lt J.Jl~ 
eludes duty ... 9_1), the active lilt. full_time trajnina duty, annual 
tr4fntA., . (1utYi, ,,',~~d; < ,a.~tenda,QCe, whtle' In ',l,ItCUve mUtta,~y_ servIce, 
at', a.",;.'~h6al .:'j1eeltrnated a& 8,', ,,$ery:lo~ $ch,ool by' _law or by the 
SecretlY$: ;,@';th'e':'-mtlital')' depa;rtment conC'erned\'" , 

30 10 U.S.C,' § '2'J0(b) ,(1968). "A member ot the Ready ,Reo 
II;Ell.'v.e " • , who ,fa.tl$ ,In any yeaI,' to satisfactorily perfo'nn the 
trainl11&' duty prtiorlbed • " ,', may be orclered without hili c;on­
aen.t) ;W,IP'9l'Jpmt- !.~d.d,ltlonal ,a'<ltlve, :4uty.' f_~", tralnttl'K I fq:* ,not- " more 
t.han ,tod;Y.~Yf .daya," ;,: " ,_ ,,' ' " 

.. j·74 'F. '8\1,10.· as'!E:D. t.!1,h.i9m: ". 
SJ.hT<.b •. a])p,ll~'b~\iPortl(),Il! 'ot;: ",,~, J(n. ",UOM'J", .l.'ea4n,·,/I.The 

:tollowlna:,.,p.er,PP. ,.~r., 8ubj~t to th, ,c~ I 
(It)'' ' .. '; 'r [';A:-1IHitll.er ·p.Non.' law,tUlli .oiUled or or4eNd ~iritoJ 
or,,~ "du;tt" In~;q~'- tOl' '_tr~n~nl' '. btl ,th. Ili'dled, fl?l.'<lta;~ tl.'Om.:_the, , 
:~b,~b,rht~~t.?~!~d: ~ri: ~~ ,~., of, ~,~e, o~l o,r '~7~Y 
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had failed to perform his drill obligation satis­
fa<;torily, wal\ ordered to active duty for train­
ing for forty-five days. He failed to obey the 
orders and was convicted by a summary court­
martial of absence without leave and failure 
to obey an order. • 

Held: As a "person Ill. wfuUy called 
or ordered into" duty in the armed forces, this 
man was a person subject to court-martial juris­
diction under Article 2 (1) .B8 

3. WHEN DOES JURISDICTION 
TERMINATE?" 

a. Introduction. Within the term "military 
jurisdiction" or "court-martial jurisdiction" 
are two types of jurisdiction, both of which 
must exist before a military court has the 
power to act. They are jurisdictiou over the 
person of the accused at the time of trial and 
jurisdiction over the offense charged. If either 
one of these types of jurisdiction has been lost 
or terminated, the court-martial has no juris­
diction in the particular case. The first ques­
tion to ask is: can this accused be lawfully tried 
by court-martial? If he can be lawfully tried 
by court-martial, is the offense charged one 
which can be tried by court-martial? 

In all of the problem areas discussed in this 
paragraph, jurisdiction over the offense and 
over the person existed at a particular point 
in time. The difficulty is in determining when 
the jurisdiction is terminated. The major prob­
lem in termination involves the effect of a 
discharge or release from active duty which 
intervenes between the time the offense was 
committed and the time of trial. 

h. Effect of Discharge Between Commission 
of the Offense and Trial by Court-Martial. 

(1) General Rule. The general rule is 
stated in the Manual for Courts-Martial as 
follows: so 

The general rule is that court-martial 
jurisdiction over officer, cadets, midship­
men, warrant officers, enlisted persons, and 
other) persons subject to the code ceases on 
discharge from the service or other termi­
nation of such status and that jurisdiction 

56 

as to an offense committed during a period 
of service or status thus terminated ig not 
revived by re-entry into the military serv­
ice or return into such status. 

The Supreme Court recognized the general 
rule in United States ex rei. Hirshberg v. 
Cooke.B' In 1942 Hirshberg was serving a sec­
ond enlistment in the Navy and was taken 
prisoner by the Japanese upon the surrender 
of the United States forces on Corregidor. 
After the war ended, he was liberated, re­
turned to the United States, and, after hos­
pitalization, restored to duty in January 1946. 
On March 26, 1946, he was granted an hon­
orable discharge because of the expiration of 
his prior enlistment. The next day he re­
enlisted. About a year later, he was convicted 
by a general court-martial of maltreatment of 
fellow prisoners-of-war. 

The Court held that the court-martial lacked 
jurisdiction to try Hirshberg for the offense 
committed during his prior enlistment. 

In 1863, Congress had enacted a statute 
which made service personnel charged with 
service frauds subject to court-martial juris­
diction after discharge or dismissal. The Court 
found that in 1863 "Congress did act on the 
implicit assumption that without a grant of 
congressional authority military courts were 
without power to try discharged or dismissed 
soldiers for any offenses committed while in 
the service." 37 Also the Court noted that no 
statute enlarging court-martial jurisdiction 
over discharged servicemen, whether they re­
enlisted or not, had been passed since 1863. 

Both the Army and the Navy, until 1932, 
had accepted the view that a court-martial did 
not have jurisdiction to try service personnel 
for offenses committed during a prior enlist­
ment. In 1932, however, the Navy issued regu­
lations purporting to vest power in courts­
martial to try such persons. The Court found 
this action was an ineffective attempt to ex-

38 OP ceCG 1957/2, 15 Dec. 1957, 7 Dig. Qp., "Courts-Martial" 
§ 45.7 (1957). 

8' See -Zeigler, The Termina'tion of Juri8'diction, 10 MIL. L. REV. 
139 (DA Pam 27-100-10, Oct. 1900). 

311 Para. 11a. MOM, 1951. 
3B SSB U.S. 210 (1949). 
S7 886 U.S. 210, 2115 
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tend the Navy's court-martial jurisdiction 
beyond the statutory limits. fixed by Congress. 

(2) When does military status terminate? 
Military status for purposes of court-martial 
jurisdiction ends on the delivery of a valid 
discharge certificate, or, in the case of 'a re­
servist, on the delivery of orders which relieve 
him from active duty and are effective on the 
day of delivery. Once delivery is made, juris­
diction is terminated' and will not be revived 
by revocation of the discharge or the orders, 
regardless of what service regulations pur­
port to allow. 

Illustrative cases. 

(a) United St.ates v. Scott." The accused 
was given a general discharge. After the dis­
charge certificate was delivered to him, he con­
fessed to stealing a radio. The discharge orders 
were revoked and charges were preferreq 
against him. The Court of Military APPeals 
held that jurisdiction to try the accuMd by 
court-martial ended with the delivery of tlle 
discharge certificate to the accused. 

(b) United States v. Brown." The ac~' 
cused had completed four years' active duty 'as' 
a Navy reservist. After he received orders' 
transferring him to the Ready Reserve and di .. 
recting him to proceed to his home, hedepartild 
his ship. An hour later it was discovered that 
he was involved in selling thesolutions,tp.'coln" 
petitive examinations for enlisted promO:~iQns. 
His orders were revoked" and he WaS I)ppr~­
hended later in the day. The Court. he14,t}J.at 
jurisdiction to try the accused dep.end<1!dqn his 
continued service on active duty and not,.on the 
lack of discharge. His membership in the re­
serve was not a suffiCient military :'Cohhectlon 
to support military jurisdiction. DeliverY"of the 
orders effective on that day e:n4edcouri­
martial jurisdiction. The orders relieving him 
from active duty were considered arialogous to 
the discharge' certificate.'o 

r., I 

(3) Exceptions. Some exceptions, to the 
genera) rule are listed in paragraph llb of the 
Manual. They are: 

(a) Article 3(a) offenses,'1 
(b) Person in custody serving a court-

martial sentence." >" 
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(c) Person obtaining a discharge fraud­
ulently." 

(d) Deserter who received a discharge 
for a subsequent period of service," and 

(e) An uninterrupted status as a person 
subject to the Code. 

(4) Article 3(a), UCMJ." Apparently 
aroused by the effect of the Hirshberg decision, 
Congress was determined to remedy the situa­
tion by granting jurisdiction to try certain 
individuals who had been discharged from the 
se~vice." This grant of authority was embodied 

!S811>USCMA 646, 29 CMR 462 '(1960). 
811 Ul,.l!SQJdA ,698, 81 CMR 279 (1962). 
'0 See United States v. Griffin, 13 USeMA 218. 82 CMR 218 

(1962) (dlschara'e certificate had been prepared, but jurisdiction 
upbeld"beca.use' there had been no delivel'Y' to the accused). 

")J., UOMJ, Ar1;. a (a), discussed infra n'll 41Hi4, and accompanying 
te.Jl,:~. " 
",u'UbMJ, Art. 2'(7). 

"'.~'iUC~J, Art. 8'(b). 
cU,'Q'OW,' Art. 8(a). 
46;, ·'AIr't.,"'8. JURISDICTION TO TRY CERTAIN PERSONNEL. 

'.' (a)\ Subject to the provision&! of .,Article 48, a.ny person charged 
\fltb ha.vlmr committed, while in a. sta.tus In which he W8Jl. subject 
j!trtlit~ code, -an offense aga.lnst this code, punisha.ble by confinement 
ot -i:\~~' i,years or more 'and fol' which the person cannot be tried 
In,,~b~,b9U$ of the :United States or a.ny State or Territor),. there­
of, or of' the Dlstrlet of Columbia, shall not be relieved froln a.men. 
a.blllty: to trial by courta .. l'nartial by reallon of the termina.tion ot 
sat,c;l , status." 

"48 H'ea.clhgS before a Subcommittee of the Committee on .Armed 
Sek!:lce$, ,llouse of Representatives, 81st Oon,reas, let Seaston on 
ll_l"R, ,2498 at 617: 
1.'''ltt:R. 'ELSTOlir. I would like to ask you this question. I think 

it: <w~ : slnoe you completed your hearings th'at a case hRs been 
deci((ed by the Supreme Court of the United StaWs. 

"DR. MORGAN. The Hirshberg case? 
"MR. ELSTON. Yea. To the effect that a person who has left 

the serVice, that is, who has been" separated from the service, 
caJlI~Qt oo"trled subsequently by a· military 'court for 'an offense 
committed prior to such separation. ' 

"MR. lOLDA Y. ltven. though he' has reenlisted? 
"MR. ELSTON. Even though he hll8 reenlisted. 
"DR. MORGAN. That is right. 
"MR. ELSTON. Now, you. have not anything in your bill COVR 

ering that? 
"DR, MORG4N. One thing we have about that is In-,the case 

of desertion. If he has. 'deserted in the earlier service, then the 
fact that he has been discharged from a. later service does - not 
deprive the court of jurisdiction. 

"MR. ELSTON. Yes. He may have even committed a murder 
within' 8 days of his separation from' the service. 

"MR. MORGAN. That Is rhrht. We have not covered that. 
"MR'. ·ELSTON. He reenlists and cannot be tried for it. 
"DR. MORGAN. That I~ rlKht. 
"MR. ELSTON: I think this committee can write somethln. 

into the law that will take care of that ridiculous situation. 
"DR. MORGAN. Of course, the Supreme Court put it on the 

basis of the Interpretation of the, present statute, as I remember 
It, and that Is that Congress did not Inteud to have the jurfscilc. 
tion exercised over the man after he had once been dlscliar.ed. 

"MR. ELSTON. Well, I do not think Congress ever Intended 
anythinrr of the kind. , 

"DR. MORGAN. I know, but that is what they said. There 
was not anythin. tn' the statute Which saved the jurfsdiction, and, 
of course, they interpreted it that- waY." 

, 

.1 
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in Article 3(a), which allowed the. military to 
exercise jurisdiction over discharged personnel 
provided two prerequisites were ~atisfied. The 
offense must be punishable by confine!llent .of 
five years or 'more, and the offense must not be 
triable in a civilian court of the United States, 
or of a state, territory, or the District of Co­
lumbia. The article did not contain any require­
ment that the accused be a person of'military 
status, subject to the code at the time of trial 
by court-martial. The new article indeed reme­
died the situation that arose in HiTshberg,but 
Congress went.further and subjected to court­
martial jurisdiction persons who committed of~ 
fenses prior to discharge and who. never re­
turned to military service. 

(a ) Jurisdiction over civilia1l8 under 
Article 3(a): A dramatic use of this expanded 
jurisdiction over former servicemen by ·the 
Air Force brought a constitutional challenge 
to Artice 3(a) in United States ex rel.Tot~.v. 
Quarles.47 Toth had been hOIlorably 'disGhatll'¢(t 
from the Air Force and was working ,in ··Pitts" 
burgh, where Air Force authoritie~Mre.ste~, 
him on charges of murder and conspiracy,110 
commit murder. At the time of j)Js.arre~tM 
had no connections at all with the military, ,He 
was immediately whisked to. Korell, ,:to' stand 
trial before a court-martial under auth@rity'of 
Article 3(a). . '0 " 

The Court held. that "Collgress could not con, 
stitutionally subject civioons . like Toth. to tri.al 
by court-martial. They, lilj;e otl:lllf< ciy,iJjans, are 
entitled to have the benefit of safeguards iIf­
forded those tried by regular courts autlilorized 
by Article III of the Constitution." 48 Military 

. juri~diction could not be constitutionally . ex-
;"'Mlt SMART (retJhnlr) 'i , . , . ,_,', 
Subject to the fjrovieioDs, Qt article _ 43--:this will be, too I,()ng 

to write 'dOwn, Mr', 'Chainpan-ruh:: v,e~on charged. with having 
commlt~ an, offense ag,al~liIt ~hi8 ~ot\e pUl)ishabl(j: by ,p~nflnePlent 
for 5-'·Y8tl1'8 ,o~' ;no~".,ll,uf·'to~, w)l~ch :,t~fi.ll,P'\8Qn cal)not be',;trlf!4dn 
the eoum' of :tl1e 'Vrtlted" State. 0F..l :MY. Statel' or, , ~~rr,l.t,.or~ , ~b-ere. 
of Qor, of the Dls~c.r o~ ,R~ll:l~bla. ,~,bne: ,!1};' " a stat!-'s 1~, which,. ,be 
w'aa"'.utsltlht .to,· tbt¥,'.co.~e, '~~~l,;~o~."r~ ~!~ev~ fro.m. "menai?lJ1ty 
~" ~rl,a.l'·'~~·':~~urt!J.,J~,,~~. ,'~~!'}~~L"r'~.,n . ,of" the "te .... rmlno.t1qn .. ot .' .U. ' ... h. 
S_tUB. , ", ,,' ""'" .. ", 'I 

Now~' '~liB.~ 'ftll, it~r\~,e:~lll~~~e.'~~ .. c~~,~:."~~.r~,)~ ~ll'lIJt;dt, It 
would' "' ... 1!\ .. hb.> ..... ~. .~iI~ M h!l<\ .not, ,teOl>U.~. 
,U!lR~!!nKoOk~,' 'tk~{! Ilf::,jllnii, QA\r!~CaFi ~P~~~P.~r.;'.,,( .,' 
'''MR.·SMAIIT:''''l\!''/!,V oilIHI.iP,' wUr.I,. ;, .. : . . .. 
:?\I~.B~as2~~; W~~t ,\01 . 1\~I\' ,01&1".1$' ;.' , . 'Id' '. "'" 
M".:Ii~ .".,. 1'''''"1 n;MlIiIt,;,~joJl . \ljf'w~V ",,;c. "', '.' 

"Mil. illfdolCs, ·Ail'~I~~l~~.I'I'.lP .G.o, .~I!"'t'R~ .. t~."l, .. w. 
will adopt ,that lanaual'e.'j-",~,,ill ,"" ,. -

58. 

tended to '\civilian ex-soldiers who had severed 
aU relationships with the military and'its insti­
tutions." 

A comparisono:(the. Hirshberg and Toth 
cases points up.hpw both jurisdiction over the 
person and ,over, the offense are necessary to 
the exerci~e., of. ,court-martial jurisdiction. In 
Hirshberg".t4e ~ocused. as a member of the 
Navy, \\las: su~ject, to military jurisdiction at 
the time .. of the trial. He was a person who 
couI4 .. be~'1ied by court-martial, Court-martial 
ju),'i~dj9~i\)n· wl!I!defeated because ,the interven­
ing discharge had terminated jurisdiction over 
the offense charged. 

On the other hand, Toth was a person who 
coilld iiotcQnstitutionally be subjected to trial 
bY'1'c611~martiaJ. Jurisdiction ()ver his person 
WIUl' J'a~king because he was a civilian who had 
severen all connections with the military. Al­
though jurisdiction over the offense might not 
hlive1been extinguished because of Article 3(a), 
someinilitary status on the part of the accused 
was 'necessary to justify Ii' trial by court­
martial. The Supreme Court in Toth did not 
elevate the general rule that re-enlistment will 
not revive Jurisdiction to constitutiona;l doc­
trine. The decision was simply that Congress 
could not constitutionally subject civilians like 
Toth to trial by court-martial. 

(b) Applicability of Article 8(a) to per~ 
sons having military status: Since the Toth de­
cision, the exercise of Article 3(a) jurisdictiol). 
over persons who have re-~nlisted has con­
tinued.· The Court of Military Appeals ap­
proved this ~ractice in United States v. Ga/'" 
lagher.49 , 

The alleged offenses occurred while Galla­
gher .. was a prisoller of war, held. by . the 
Chinese communists. In 1953 he was returned 
to the United St/ltes where he .was given a 
short ~orm dischllrge so th~t lie .might .re-enlist. 
His term of enlistment had·. ex~ired. The 
charges were brought two years af,ter Galla­
gher's re-enlistment. 'The Boi\l'alOf Review dis­
missed, ·for lack "of "jurisdlctlimover the 
offenses,'· and The Judge Advocate General 
n8~O'U.S. 11 (191s'1I);"':' 

"1M .v.s, H'J~h!pm.~ .. I .... d.d)·..· 
'''·1 'UIilOMA '&06. 22' OMR 296 (191S'1),~ 
110 OM 886668, Gallaaber, 21 OMR 48/S (1956), 
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certified the question of jurisdiction to the 
Court of Military Appears ..• 

The Court thought that, on the facts, GaJ,. 
ldg her could not be distinguished from H irs h­
berg. By enacting Article 3(a), ·Congress had 
obviously intended to remedy. situathms such 
as arose in Hirshberg. The defense argued that 
as the result of Toth, Article 3 (a) was uncon­
stitutionaland. that the Hirshberg .rule con­
trolled. Th\! CO,UTt, however, distinguished 
Gallagher and Toth and held ,that Article 3(a) 
was constitutionally valid when applied to per­
sons like Gallagher, that is, a person who .\s, 
not a civilian ex-soldier_Gallagher was a 80[,. 

dier; Toth was a civilian .. , Gallagher had 
continued to serve.;, Toth had severed all re­
lationships with the. mlUtary. ,The Court. 
reasone.d further that the Supreme Court had 
indicated, in /firshberg that Congress could 
constitutionally confer .military jurisdiction 
over persons, who like Hirshberg, had, re­
enlisted. 

. AJJ,,,three judges ·of the Court of Military 
Appeals agreed that iri Toth the Supreme 
Court decided that'Article 3(a) was uncon-' 
stitutlonal only ai! applied to civilians like Toth, 

Although the Gallagher 6pinions only dis­
cussed the constittltional validity of Article 
3(a) as to persons like Gallagher, 'subs~quent 
decisions have indicated that in order to base' 
court-martial jurisdictioll on Article 3(a) ,th~ 
requirements of the provision must . heMet; 
that is, tb,e. offense must be punishable, iwiive 
years' confinement or more and' not triable 'Ib;' 
either a. federal or state court. 6..' / " .. ,; .•.. ,. , 

Sirice .. court-martial jurisdiction terlnlrlllJes 
on the l'elease of a reservist from' active'd\lt~;n, 
the question arises'-is court martIal' fuJ;i$at'~~ 
tion revived by Article 8 (a) whenwihe'·re· 
serVistre~1ll'ns to active d·ilty?',lli;~.J"liaed. 
States v .. Wheeler,68 th? COUrt;o~'.Mj'11t,~r.r:~P" 
peals deCided that Article 8(a) dld .appl~Jo.,a 
member"of the reserve who' voluntariW re­
turned'to active duty." .... '., ," ;:',;: ',.' , 

(5) Uninte1ffipted~a~1f,~':"i ~~j:"" 
(a) BackgroUnd", 'lIhe:"Manoo]"provides . 

that~hena dischar~jid~,ot~~r:~~~r8;t~otu!l'o.l!s 
notmterrupt .a·persQn's"silatus'as, ,a . ,person, 
subject to the code, court-mA1'tial julrfildiCtion 
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dOes not te~rriinate." As an example, the 
Manual points out that wren an enlisted nian 
is discharged for the convenience of the Gov­
ertimerit in order to re-enlist, there is no ter­
miilation of court-martial jurisdiction provided 
tlj~i'e\is no hiatus between the peripds of en­
listW,eilt." Although this exception to thegen­
~v~l.'t~e for termination of jurisdiction is not 
b¥ea '<>nany provision of the Uniform Cbde, 
it'Was InCluded in Manuals. for Cburts-Marlial 
inu~& before the enactntentof the Uniform 
d&de'of Military'Justice,'7and had been recog­
ni~d ,'in'a humber of military decisions." 

~,:~~~¢I?Urt of Military AI?peals first rec~g­
n,.i~~~."t!J..e e.xce. ption in .un. ited States 'V. Solin-
8/fY'~~,;,Wi~h t~e replacemel\t on the Court of 
b,C?~J\\,d~~;who for~ed a majority in Solinsky, 
th~ 1fi<?J)~\llJlI.ng validity of the "uninterrupted 
S,tlI~lJf"elfl\\lption seemed doubtful, Nearly tel) 
yealls,'~,~r Solinsky, however, the Court of 
~Wt/j!ry, Appe\lls again used this exception to 
fi!}~(4HHrt,mart)al . jurisdiction.'o NolJle and 
$,9,ltnsk1(, are the only two instances when .the 

IIi ,'Unlt4!d States. v. Frayer, 11 USOMA 600, 29 CMR oil!}'. (1960) ;'1 

~:=:~t!~:n~il~nt;t~:~d ~ot U:x~:Ato 1~!~p3:~ C:!~tf!~~ng(1::~: 
d»>I.b}\' d~fi~Abe, )ntevvening discharge on the "uninterrupted 
status'" exception, for example. See United States v. Noble, 18 
U$ei:it·.A!·4,iiJ.:S2"CMR 418 (1962):;' Unlted,:StateS ",'Martln, 10, 
lJ.'f1.~ ~_~. 28 C~R 2R2 (959). Judge Ferguson believes th.at 
a s.ki.ot application of Article 8 (a) provides the only basis for 
jtJr)s(8c,tton.' ',when the offense oocurred before the discha'rge' ,'and 
"'!' ,1I~.~rp. 'P\~. ,.unlted' ,States v. ,No."ble! 18 USOMA 413. 416. ~2 
q it ,413~ 416 (dissenting opinion). 
, ~.'rlhtted, States v. Brown. supra. n.89. ' 
.. ~81Q .. 1;JSClIA ,646. 28, CAiR 212 (1959), See ;Wheeler v. 

:a.e;ynolds',164 F. SuPP. 951 (N.D. Fla. 1958). 
'irj'Jl1dpl'Latimer th()ught that an inactive' resel:Vlst 'stili 'had 

s","h~ljmt; ,military s~tWl to be tried-that. unlike Totll. he h,d 
n~!t seye~ ~l his niilitary connections, a1\d constitutionally coul~ 
b4' tried pursuant to Article 3 (a') without ·belng '·returned to acttye 
duty. The Court of Military Appeals in United, States v. Brown, 
12 USCMA 698, 31 CMR 279 (1962), however, refused to draw 
";', ,dlStillction between discharge and release 'of a reservist from 
a.ctive duty. . 

~~ Para. Ub. MCM; 1961. 
~o Ibid; 
117 See para. 10, MCM, U~S. A~'lDY. ,1949 aJld, -P-'1:a. HI. ,MOM, 

U.S. Army. 1928. 
ISCM 844622, ButCher, 10 BR-JC 228 ('1961): _CM 881089, Aikens' 

an':" :Sewers, 6 B~C 881 (1949). afJ'd. 6 B~Jy 875 (Judicial 
Council 19(9) : eM 212084, Johnson, 10 DR 213 (1939). See'Dlg. 
Op" JAG 1912~1940, § 36'9(8) at 181. 

II~~ US,CMA 15,~ .. ., CM~ 29 (195.3). Judge Quinn di~sented. 
See' also. United states v. Johlison. 6 USCMA 320. 20 CMR '86 
(1965). 

60 Uni"d states v. No,ble,' 18 USO!4A 418, 82 CMR 413 (1962). 
Chief'Judge Quinn, with Judge Kilday concul'rtng, wrote the opinion' 
t>f the Court. dlsU'ltllUlshino SoUtlsky:Oil ,the: facts. Judp 'F~l'i1tlllOn' 
dill~en¥ on_ the, fi~di'lg . of continuillg ll1iltt,ary,, ,statf": d~pi~ 
the dfBCharge. Judge Fet1tuson would recognize Article "8 (a) as" 
governlnv all questions' of JUMsdiction ovel' offensJ committittH 
during prlOl' enlistments of obligations terminated by diBchal'ge. 

;1 

'I. 
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Court has relied on this exception to find mili­
tary jurisdiction. 

(b) When is military stafuts "continu­
ing 1" Jurisdiction over the offense continues 
through a discharge when the accused was 
obligllted to serve' beyond the date of the dis­
charge. Was the accused entitled to end his 
military service an4 again become a civilian 
at the till)e of the discharge? Or was the dis­
charge and. reenlistment .process merely the 
substitution of one obligation to serve. for an­
other? If the accused had completed his obliga­
tion under his term of enlistment and was 
entitled to return to civilian life, a short-form 
discharge delivered after re-enlistment would 
not" afford continuing jurisdiction. Complete 
reliance ,on the concept of "no hiatus" is 
dal\gerous here. While the ,absence of a time 
period between discharge and re-enlistment' 
may be necessary to support continuing juris­
diction under the "uninterrupted status"e~­
ception, the lack of "hiatus" alone, withoudili 
pre~existing obligation to serve, will hOt pte;. 
vent the termination of jurisdiction over the 
offense. 

Il/tustrative cases. ." .. 
(1) United States v. Soli'Mk1/:." Th 

!lCcusedenlisted in August 1947 .. On 5 Septem­
ber 1949, prior to the expiration of his Mrm 
of enlistment he was given an hon~rahledis­
charge for "the convenience of the Govern~ 
ment" so that he could re-enlist for an indefi­
nite period. The discharge was dated 5 
September 1949, and the re-enlistment was 
effective the next day. The offenses werecom~ 
mitted in 1948 •. The trial and conviction took 
place il) 1951. 

. ", Opinion: Jurisdiction existed to try 
the accused for offenses committed during 
the prior e.nlistment. The acc, used's d. ischarge 
d!cl:ho~ termlnltte'his)nembershlp in the Army 
be~ause'his .'Ol'iginal term of enlistment did not 
e~pi~e. Uiltil,' a~tet.t)t'e4\il¢~an!,~a114 re._enlis~ 
ment. Where apersan.,is. ,Iliseharged before' 
the.;~pU'a:t~OJl 9(·II~$·~~tm.,~r,oJ,\li:lta~!l~r.setvice 
for the purpose off ·.re·enHiltment, there is'·a 
r"su·«tidna a:i'"~eiQlllf,e"'V.'M".·, (5f''''mt li't8. 

fu~l~d~ion: fufe:;~~:;;:~t~the;,.p~~o~~di~· 
p~~: .W~ltMl!~15b;iI't\~It:,;OtF:'Ib.(~~~' <it~.$i!lf~~' 
meritAs to effeet cQntinuQus milttiiVY'i.su¥iee .... 

,;', ',\;I~'(I,H~'!{1', .,\1" ·~" .. hr', 

60 

The Court,.ll.sSUJ;lling a cha.nge in status from 
military to civiluirl during the discharge and 
re-enlistment proceedings said: "A momentary 
break in' service does not necesslWily break 
court-martial 'jqrisdiction .. It did'irithe Hirsh­
berg eaSe but as' we vieW the parti'cutar cir¢um­
stancasOftb.is case, we find it did not do so 
here."" 

'(2) United States v. Noble!"' The of· 
feM~s were .committeed before' October 1960, 
and "the 8.ccused'soriginal term of enlistment 
wouJd'·hiive expired 13 December 1960; Be­
caus\l" of voluntary extensions, however, the 
~cuged was obligated to serve until 'OctOber 
1962. In 'December 1960, tile accused requested 
diMharge lin order that he might re.eiifist.The 
extended6bliglltion was cancelled and the dis­
ehll.rge granted, both contingent on· the ac­
dused's "re-enlistment. The charges were pre­
le~red and the trial held in the autun\.n· of 1961. 
, '" . Opinion: The Court found' court­
mllrtlal jurisdiction to try-the accused for the 
offenses committed before the ·discharge. 
"Legally and factuallY, . the new term ,of en­
listment was a substitute for the original en­
listment and its extensions. . . . [T] liere was 
no actual 'termination' of accused's' status as 
a person subject tQ militarY law." 64 

1Il.2 PSCMA 168, .'1 '9:M·R 29 ,(1958). 1 

811 Judge Quinn. in his., disl$nt. sai4, ~o, matter hpw p~1'8qaaive 
the· polley Al'I'uments supporting' '._' 'tlnding 'of . j\irlsdtdtlon', ' the 
jurisdiction of. ~ll1't&-l)lar~lal 1& to be conferred only -.1~y; 'IJttLtute. 
Absent any $tatute, 88 here,; the Hif',hb61"11 deolsion :wouW be, eon~ 
trolling.: The: Ca86 arose before the enactment 'of the Cod •. 'Henee, 
Article 8(8.) WIl8, ,inapplicable. ' 

08 18 USCMA '18, 82 CMR 418, (1962). , " 
6' Chief Judge :Qulnn, In his opiniOn, attempts tQo disttnifulsh 

SoUna~lI ,a& a d..eolsion based on 'Army reJulatton~i, Jle 'ilnplles 
the dlsthwtio.n betw~n, SoUn,.ky and Noble is tba~ a "hiatus," 
existed in Solimky, but nOt In Noble. This would help 1io ex,pl8J.n 
away his apparent inconsistency In the two cas8&. Th"t, Is, 
where there Is a "break In service or hiatus," H.""h~6i>{/ and 
Article ,3(a) con4'o1 (oonJllstent_ with, his $oUn6ky' dissent)' ·and 
where there Is no. hl,atu .. his, Noble oP_~~Io~, ~pp~es. ~,o.wever a 
close' examination C1f' the facts in the" tW'o 'casel;,,' reveals tbM 
distinction :on"thla basla d* not hpld up,lBo$) 8(JJ~k1I ,anet' 
Noble had a pre-exlstlnr o.bU,atlop to ,.serye, be'yp;J.l.~ ',tli,.\.<latea 
of the dlschara-es. lIoth discha.rees were' corldtttoned "on Im­
med~.te ,r"Jllisttnent.', :ao,t~ InvolvedJ in ,er,s@ce/, tM 's~bstttutton 
of On~ p,riod, of, obligation fo,r:"anotbfr! _P;lU'h!"P8j,:iF: would be 
more realillito, to 'say that the '''policy, ar*innenu." fOr cbnttnutn'&, 
jurisdiction, ,,,,hlo~ ~ "~ Illdeed strotl., ':' anjl :whll1h undouli.tedly, In_ 
ftuenced. the majority In Sol.n,Q, ~V" _aft:e~_ .ten, le&J'8, _ made 
an Impact on the Chief Judge. :,,,,,!, '" ' " 

Judge Fer,uson, In ~s -dh:ls~t;- .-~!\tI~"." ·~t8 strict at.,tutory 
ylew. ~f mlUta~, jurls4t~tt(m"..that 'la, -Jurls4lcUoll I. termlna.tGd 
b:v-:..dls'dbarte; uM4t' the ;rul. {of, the', '-HlilMi.btit'g: eliSe, and 'that con­
tl,l)M1Yf ).lJ,t\'AAe~Iq~: :Wo&), "be" co~e1;~~, ,c?p]~~, ~,r ptl\tute." Al1Ucl!J 
81'&1 sets' ottt> 'vt1!'Y cl~tlf the' contllttona tor such contlnuln&' 
jurllldtotto~ .. ThIIiEt'lewt!l.~'1l'f1ot"~ the ~e Itated' lb.'· 'Chief, . Juda'ei 

Q~I~r:" <\III','~~ I.n ~,.Il~.""" 
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, (6) MilitQ,ry . Pri~~ners. Article 2(7), 
UCMJ provides th!\t "wrson'S in custody of the 
armed forces serving !\sent~nce imposed by a 
.court-martial" are.·subject to' the Code. The 
:Manual also state~ that .such persons remain 
subject to military jurisdiction eVlln after the 
execution of a discharge." 

The UnitedStat~ S\\preme Court upheld 
the constitutionality of a simiiaT provision in 
1921." The. present pTovision .has withstood 
attacks on its validity in the federal courts" 
and -the Court of Military Appeals." 

(7) Fraudulent Discharge. 'Article. 30» 
provides-

Flach peTson discharged from the armed 
forces who is. later. charged with having 
fraudulently oiJtained his discharge is, 
subject to . . .. (Article 43), sUiJject to 
trial by couTt-martial on that charge aI\d .' 
is after apprehension subject to this chap­
ter, while in the custody of the aTmed 
forces for that trial. Upon conviction of 
. that charge, he is subject to trial by court. 
martial for all offenses under this. chapter 
committed before the fra\\dulent. dis­
charge.ij, 

This provision does not provide for jurisdic­
tion over offenses committed dUTing the time 
period between the fraudulent separation and 
apprehension. Jurisdiction over offenses com­
mitted before the fraudulent discharge may 
not be ~xercised until after the accused has 
been IlOnvicted of :fraudulent discharge. There 
are no reported 'cases dealing with an asser­
tion of jurisdiction under ATticle 3 (b). 

(8) Deserters. Persons who desert from 
the armed forces remain subject to the juris­
diction!>f the Code even if separated from a 
s.ubsequent period of service.l • This remains 
true' regardless of the type of separation from 
the subsequent period of service." 

4; . RETIRED MEMBERS 
The Code subjects to military jurisdiction 

"retired members of a regular component of 
the armed forces who are entitled to pay,"" 
"retired members of a reserve component who 
are receiving hospitalization from an armed 
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force,"" and "members of the Fleet Reserve 
and Fleet Marine Corps Reserve."" 

Although the validity of these provisions has 
been upheld," the Army has rarely tried re­
tired persons lJy .cour.t-ll\llrtial. Department of 
the Army policY dictates that retired personnel 
subj ect to the Code will not be tried for any 
\If\'en~es by courts-martial absent. "extrilOr~ 
dinary circl!mstanceslinking them to the mili­
t\try. establishment . or involving them in 
c<:i!/.4ffct inimical to the welfare ()f the' nl\-
tiilJ). '1' . .. 
. The. :powell Committee" rec()mmended the 

eIiminat1()n ()f courts-martial jurisdicti()n ()vel' 
l'etired personnel, as unnecessary, saying: 
i,·· ! 

"Retired rileIhbers of the armed forces are 
.,tii~l:~ed with the general civilian popula-
. tibYt of tile. United States. They should be 
. cshJjJ~ct to. the. same laws as their. neigh­
"b6rs"with the same obligations and the. 

same freedom of action. Courts-martial 
jUrisdiction imposes an obligation to abide 
iJy·adifferent set of laws .. 

811 Para. llb. MOM, 1951. 
8(\ Kahn v. Anderson, 255 U.S. 1 (1921). 
81 Ellmco.x v. Madigan, 298 F.2d 742 (9th Clr! 1962), oeTt. 

(fooled, '370 U.S. 884 (1962): Ragan v. Cox, 320 F.2d' 815 (10th 
Cir. 1963)., See also Lee v. Madllan, 248 F.2d, 788 (9th Cir. 1947) .. 
T/W'd; ·ott. otheT grounds, 358 U.S. 228 (1959): Simcox v. Harris, 
1)24 F.2d 876 (8th Cir. 1968). 

88 United States v. Ragan, 14 USCMA 119, 33 CMR 881 (1968): 
unl'ted'Sta_ v. Nelaon, 14 USCMA 98, 88 CMR 806 (1968). 
Ba,an 'waa convicted of Hsault 'on a fellow pI'lsoner ('Art. 128) 
and assault upcm a person In the execution of military police 
duties (Art. 184). Nelson was eonvleted ()f ()ffering violence to 
a superior officer (Art. 90). Judee FereUBOn, in a eonCUl'ring 
opinion hj Nelson, doubts the validity of the exel'clse of such juris­
diction, but concurs because of the Supreme COUl't'S undlstul'bed 
Kahn decision. To resolve these doubts, raised by the decisions 
Invalldatlnl military jurisdiction over civilians ovel'seaa, the Su­
preme Court may soon face the question squal'ely. 

80 See para. llb, MCM, 1961. 
TO UCMI, Art. 3 (e). 
T1 Para. llb, MCM, 19G1. Seaman A, a member of the Navy, 

after a short unauthorized absence, ennsta In the Army. Upon 
lea.rninlir of his Navy status, the Al'my administratively dlscharles 
Seam&n (Private) A. May Sea.m&n A be lawfully tried and con­
victed by the Navy of unauthorized absence (Art. 86)? Or doee 
Article 8 (e), l'ead in lIeht of Hl,..h~1I tI. Cooke. supra n.36, 
permit trial and conviction of desertion oilly! But see CaCM 9837, 
Huff, 19 CMR 608 (1955), and United States v. Huff, 7 USCMA 
24'7, 22 CMR 87 (1956). 

UUCMJ, Art. 2(4). 
,. UCMJ, Art. 2(5). 
uUCMJ, Art. 2(6). 
,tI United States v. Hooper, 9 USCMA 637, 168 F. SuPP. 487 

(S.P. Cal. 1958) : lIooper v. United 'States, 82& F.2d 982, (Ot. CI. 
1964): Chambers v. Russell, 192 F. Supp. 425 (S.D. Cal. 1961). 

'I'll JAGJ 19156/4914, 29 June 1956, 7 Dli OP., "Oourte-Martlal" 
§ 45.8 (19157-58). 

T'f 'the Ad Hoe Committee to Study the Uniform Code of Military 
lu.tlce, 'caned ths Powell Committee for ~neral Herbert ... 
Powell, USA, who headed the study. 
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Good order and discipline in the, armed 
forces ,!l,re' not benefited by contin\!ing 
jurisdiction over retired members unless 
they ,areop. active duty.·' 

5. CONTINUING JURISDIC,TION­
COMMENCEMENT OF ACTION 
WITH A VIEW TO TRIAL 

The Manual ,provides that' jurisdiction hav­
ing attached by commencement of action with a 
view to trial co-ntinues for all purposes of 
trial, sEmtence,"imd punishmenV' Even though 
his term of enlistment may have expi~ed, until 
discharged, the accused remains subject to the 
Code.so 

Although some decisions seem to imply that 
once jurisdiction attaches it continues regard­
less of chang\ls in the accused's milita-ry 
status," relianCe on such a proposition may 
weI! be misplaced. M ansbarger, 92 which is the 

, ,," 

" 

"',I! 1,1"',') 

I".'") (U~'? ~,:i'; ,u;,," 

,,-,,,-,;'-;~,, ~",i'·,~),,' ,-,)i.'fU 'de ,-\j:. d ,. ",i' 

.t', ,;~'),>i\h'.\lf !''''''~I,,~t ,I'll 'f~F!;,"" 

only case involving trial after separation from 
active duty, was decided before the SUpreme 
Court handed di;wn its'Toth'8 opinion. An as­
sertion of continuing jurisdiction despite a dis­
chargebase'd' 'on the filing of charges alone 
prior to tJie discharge raises serious constitu­

, tional questf6J1s'." 

78 lte~ort 'to:iik6noratiie' wn~ M. Bruok~r. Secr'etary of the 
Army. ,1)y t)l.e. o.q.mIJ\J~~ on· Tbe Uniform Code of MiUtarY -Justice 
and Good Or_der and Discipline, in t;he, Army,: 18 January 1,960. 

'til Para; . llil. "iiOM, ; i951., ", 
,80 UC).{J" {:Al111;)}.j.:l~).:,.! ,\ 
81 United St~~ Y ... §Jppel, J USGMA,50, 15 CMR 50 (1954); 

United Sta.tes' v> §ptiler; '8 1'UseM:A 363, 24 eMR 173 '(1957); 
eM, 38a81~! ,1 M,,,,~~bar~~I,,, ,2~\ ,~MR 449 (195,5). 

Sll OM Manslfe:raer; '.tUPf'll. 'ri.8J~ 
sa United States elXt'rel. '1'oth v. Qua.rles. 8upre n.47. Unlt4l<i 

States v. Speller, 8Upra. n.81, aml Unft(ld States v. Sippel, 8upra. 

n.81. involved',mbl apt1\~!.eUH1'~1(JqQ.: ~ to, trial. 
u The ~~}le Is" ?:'~&t\1ef'" R;, ~!vh~ani m!l¥,' be tried by court-martial. 

The; 'a'ovei!JtMehtl 'W1jltet,,)~,MId~~, ·,.1110 'has the ,power- ,to termi-

na\8" ' • ,","'iI, 91l,~~'.; t~~~!J a",~;';'''( ,m, ~~'\~~ IJAo mJ,Ita.ry, wh.l~b , pants 
the, lJov~nm~JJ!. 'urIBdlc~on;. W:;Qr,04, ute. Doell protecttng the 8'ov­
erritbent" :t_rMt\fJ ts 'oWn: n{fllt1R:Ei£j-"\ etlfy', trying olvllians, whO' 
forin.flY ".~! ~IUtarr,-, ~~tUll':', by,'~'~U~,Il\~~Cll1 

" 

'.I 

,." . 
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CHAPTER VI 

JURISDICTION OVER CIVILIANS 

1. PEACETIME JURISDICTION 
Congress attempted to provide court-martial 

jurisdiction over "all persons serving with, em­
ployed by, or accompanying the armed forces 
without the continental limits of the United 
States" and its territories.' ' 

In 1957, the United States Supreme Court 
invalidated military jurisdiction to try two 
service wives for murdering their husbands.' 
Because of the divergent opinions of tl).e major­
ity in Reid v. Covert,8 overseas military juris. 
diction over the civilian employee in, both 
capital and non-capital cases and the civilian 
dependent in non-capital cases remained unset­
tIed, although the trend definitelyp0irtted 
toward complete invalidation of court-martial 
jurisdiction over civilians during peacetime. 

Finally in 1960, the Supreme Court held un­
constitutional military jurisdiction in peace­
time over all overseas civilians, employee or 
dependent, for any type of offense, capital or 
non-capital. 

In Grisham v. Hagan,' the Court held that 
an overseas civilian employee was not subject 
to military jurisdiction for a capital offense. 
A majority ofthe Court felt that the considera­
tions in Reid v. Covert,' were equally applicable 
in this case. Mr. Justice Frankfurter and Mr. 
Justice Harlan concurred because the case in­
volved a capital offense. Mr. Justice Whit­
taker and Mr. Justice Stewart dissented. They 
beLieved that there was a distinction between 
employees and dependents, that the civilian 
employees were part of the armed forces and 
that Congress could constitutionally make them 
subject to military power. 

In Kinsella v. United States ex rei. Single­
ton,' the Court decided that there was no mili-

AGO '1l196A 

tary jurisdiction over civilian dependents 
charged with non-capital offenses. The Court 
saw no distinction between capital and non­
capital offenses, but said that the test was one 
of status', "whether the accused in the court­
martial·, proceeding is a person who can be re­
garded as falling within the term 'land and 
naval forces..''' 1 Mr. Justice Whittaker and 
Mr .• Justice, Stewart concurred. Mr. Justice 
Harlan and Mr. Justice Frankfurter dissented, 
asserting that innon-capital'cases there was 
justificllition for the exercise of military juris­
dictionovel1 non-military personnel because of 
the" closeness of the relationship between the 
acoused civilian and the military establishment. 

. i~ 'McElr~y v. United States ex rei. Guag­
liardo and Wilson v. Bohlender,' the Court 
found that there was no military jurisdiction 
over civilian employees who had committed 
non·capitaloffenses. The majority felt that this 
result followed from the rationale of Grisham, 
Singleton, and Reid v. Covert. Mr. Justice 
Whittaker and Mr. Justice Stewart dissented, 
claiming that civilian employees of the armed 
services were "members" of the armed forces 

1 UCMJ, Art. 2(11). 
2 Reid v. Covert (Kinsella v. Kl'UeQ'er, companion case), 8501 

U.S. 1 (1957), The Court 1'eaohed, this. decision under rather (!om· 
plex olroumstances., In 1956, the Court had sustained military JUI'-
19d1ctlon under Article 2(11) over Mrs. Smith and Mrs. Covert 
in a /'i-3 decision, with Mr. Justice FrankfUrter reserving his 
opinion. KiOf:l~lIa. v. Krueger, -S61 U.S. 470 (1966); Reid v. 
Covert, sIn U.S. 487 (1956). Later in the summer of 1956, a 
majority of the Court voted to reconsider the earlier decision. 
Then In 1957, the Court upset the 1956 Covert and Kin,ella de~ 

cisions, with Justices Frankturter, Harlan (who changed his 
vote from 1956) and -Brennan (who had joined the court after 
the 1956 decisions) jolnlni' .the 1966 dissenters to form the majority. 

3 Chief 'Justice Warren and Justices iUa.ck, Douglas, and Brennan 
concluded that all peacetime military} trials ot civilians were un­
constitutional. Justices Frankfurter and Harlan limited their con­
currence to the trial ot a civilian depende~t tar a capital offense. 

'361 U.S. 278 (1960). 
II Supra n.2. 
G 361 U.S. 234 (1960). 
'1 861 U.S. at 241. 
8361 U.S. 281 (1900).· 
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and had nearly the same effect of security and 
disciplinary' problems as did military nerson­
nel. Mr. Justice Harlan and Mr. Justice Frank­
furter again dissented; they would distinguish 
between non-capital and capital offenses. 

:In each of these cases, which all involved a 
civilian accused who committed an offense 
while acCompanying the armed forces over, 
seas during peacetime, military jurisdiction 
under Article 2(11), USMJ, was denied as un, 
constitutional. 

2. WARTIME JURISDICTION 
Jurisdiction over "persons serving with @11 

accompanying an armed force In .the neld/':in 
time of war, is expressly granted .by the ICodeJ 

The Supreme Court has' never'sf)ecificaHy 
denied military jurisdiction over civiilians .liC" 
companying the armed foo'ces in the fieh!!. UIi­
til expressly invalidated by,theO@uirt, .. exercise 
of wartime jurisdiction.seems more,than justi­
fied. In the princLpal opinion in Reid v. 
Covert;· Mr. Justice Black.used some language 
that seems (albeit grlidglngIy) to support the 
exercise of military jurisdiction under Article 
2(10). The following are some excerpts from 
his opinion: 

There have been a number of decisions in 
the lower federal courts which have upheld 
military trial of civilians performingserv­
ices for the armed forces "in the field" dur­
ing time of war [original emphasis]. To 
the extent that the8e ca8e8 can be justified, 
[emphasis added] insofllT as they involved 
trial of persons who were not "members" 
of the armed forces, they must rest on the 
Government's "war powers." In the face 
of an actively ho8tile enemy, military com­
mander8 nece88arily have broad power 
ove1' .per80n8 on the battlefront. [Emphasis 
added.] From a time prior to the adoption 
9f the Constitution the extraordinary cir­
cumstances present in .anarea of actual 
l1g'htipg have. be.encl?n~idered'sufllcient ~o 
permit punishment .oi.some .. civiiians in 

. thi\t ,a,t;lja by'tnfllta!y CO\1rts under military 
rules. II . 

. . .. 
We have eX!\mlned all the case,S·of military 

64 

trial of civilians by the British or Ameri­
can Armies prior to and contemporaneous 
with the Constitution that the Government 
has advanced or that we were able to find 
by independent research. Without excep­
tion these cases appear to have involved 
trials, dlU1'ingwartim'e in the area of battle 
-"in the field" -or in occupied enemy ter­
ritory.·' 

Article 2 (10) of the UCMJ, provides that 
'tn :~i#ie'ilrwJ,rpersons serving with oril.c­
"coIi\pahriiig 'the armed fOrces in the field 
ai'il silbj'~ct to. co1,l.~martial and military 
'law. Web~liev~'tliatArt. 2(10) sets forth 
the maximum historically reboghized extent 
of militarY, jurisdiction,,@'Ierciyiliahs un­
der the concept of "in the fieldt •• 

Mr. Justice Black's harsh . view towards the 
military justice systeniingenel'a.I, however, 
is evidenced by these statements from his opin­
ion: 

Traditionally, military justice has been a 
rough form of justice emphasizing sum­
mary procedures, speedy convictions, and 
stern penalties with a view to maintain­
ing obedience and fighting fitness in the 
ranks.·4 

Notwithstanding the recent reforms, mili­
tary trial does not give an accused the same 

. protection which exists in civil courts.·' 

[Military law] emphasizes the iron hand 
of discipline more than it does the even 
scales of justice.·o 

3. CONCLUSION 
The problems posed by the Reid-Kinsella­

Grisham-Guagliardo line of decisi';)llSlIIre .in­
deed perplexing and profound. Although the 

o l1CMJ', . Art. 2 (1(J). See annota:iloh. eon~erri.lnK the) i~terpt' .. 
tatlon. of "In the' field" and 'laccomptinYlns," MOM, 1951 at 413. 

!~i,::!' g::: !t ~~~67,),,: 
19 leI. at 83 n.60. 
18Id. at 84 n.61. 
14. Id. at 35 ... 36. 
111 Id. at 87. 
16 14,at 88, 
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decisions indicate that war-time jurisdiction 
over civilians "in the field" will probably be 
sustained, many present questions are as· yet 
unanswered. In particular, the decisions did 
not eliminate the basic problem of how; to 
control and punish serious crimes committed 
by our civilian dependents and employees 
overseas. Our treaties pern)it the receiving 
state to exercise jurisdiction over such offenses, 
but as a practical matter the'countl'ies con­
cerned are not really inter~sted in doing so 
when the offense involves' ()nly our property 
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or personnel. Administrative sanctions on our 
part are insufficient to deter or punish serious 
offenses. No feasible and constitutional solu-

tion to this problem has yet been found. 
',I , 

In addition, the rationale of the Supreme 
Court cases throws in question the validity of 
jurisdiction over all the other' quasi-military 
Jil$rsonnel (not on active duty) enumerated in 
Article2i UCMJ. It would seem that litigation' 
f~voly:ing each of these categories must even~ 
tMally be decided by the Supreme Court before 
this turbulence will finally have run its cou~se. 

, 'I- . 
!

' 
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