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C, ) Charge T : Violation of the Uniform Code of Military Justice, Article 128,

Specitleation: In that Private (E-2) John F. Day, U. 8. Army, Company F, 998th
Infantry, did, at Fort Amherst, Ohlo, on or abowt 9 June 1968, unlewfully strike
Private John P. Snooker on the face end body with his fiste.

CHARGE I1: Vieclstilon of the Uniform Code of Milltary Justice, Article 134.
Specification; In that Private (E-2) John F. Day, U. S. Arty, Compeny F, 998th

Infantry, having been duly restricted to the limits of Fort Amherst, Ohioc, did,
at Fort Amherst, Ohio, on or about 10 Juns 1968, break sald restriction.

SAMPLF

I this apace s insuiticient for all chatges and wpsoificatians, they will be set forth maverioslly, front to baok, on separate sheele attached lo
this page.
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NAME, CRADE, AND DRGANIZATION GF ACCUSER TTONATURE
LAUREN

A. DILL,
Co F, 998th Inf l)éb’.’u’v[_ 0 K/

AFFIDAVET
Hefore me, the undersigned, authorized by law to administer oaths in cases of this character, personally
appeared the above-named accuser this_12th day of June , 1968 , and signed the foregoing charges

end specifications under oath that he is a person subject to the Uniform Code of Military Justice, and that he either
has personal knowledge of or has inventigated the matters set forth therein, and that the same are true in fact, to
the best of his knowledge and betief.

Major, g, 998th Infantry Qébrn B (Lt
GRADE AND OROANIZATION OF OFFICER SIONATURE
AdJutent ALLEN B. QUILLEN
OFFICIAL CHARACTER, A% ADJUTANT, SUMMARY COURT, ETC. TYPEC NAME
{MCM, 299, and Article 303 and 116)
Qfticer administering oath muet be a comntissionod afficer.
12 June 1968
DATE

I have this date informed the accused of the charges against him (MCM, 32i(1)),
LAUREN A. DILL, CPT
Co F, 998th Infantry jmm e (7 é
HAME, GRADE, AND QRGANIZATION OF IMMEDIATE < OMMANDER SIGNATYURE

998th Inf Regt Fort Amherst, Ohio 14 June 1968
DESIGNATION OF COMMAND OF OFFICER EXERCISING PLACE OATE
BSUMMARY COURT'-MARTIAL JURISDIC TION
The sworn charges above were received at 1000 hours, this date (MCM, 33b).

FOR THE' COMMANTER
ALLEN B. QUILLEN
MAT, Inf
Adjutant ! -
NAME, GHADE,AND QOFFICIAL CAPACITY OF OFFICER 5/GNING 3IONAYURE
15T iINDORSEMENT

Hq, 998th Inf Regt Fort Amherst, Ohlc 1 June 1968
OESIGNATION OF COMMAND OF CONVENING AUTHORITY PLACE DATE

Referred for trial to the _Speclial court-martial appointed by CMAO 150, this Hg, 1 June 1968,

as_amended by (MAQ 151, this Hg

, 2 Juns 19_6§, subject to the following instructions:’

S A M P I‘ EBY’ ORDER of _COLONEL STOCK:

ALLEN B. QUILLEN

MAT, Inf
Ad jutent

NAME, GRADE AND OFFICIAL CAPACITY OF OFFICER SIGNING SIGNATURE
"1 have served a copy hereof on each of the above-named accused, this 18th___day of June ,

19468 .

HORACE J. KEYS

CPT, Inf, §998th Inf ‘_ﬂmm_, X,, k/e../ 4

NAME, GH‘UE)AND ORGANIZA Tl.ON OF TRIAL COUNSEL ) QGNA“URQ

-then an appropriate commandar algng personally, Inapplicable worda are stricken out. yRoanvo to propear inatructions which may be ins
cludad in the indorsament of relerancs for trial, seaa MCM, 3;?1(1}. I none, so atate.
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Fill in blank numberg of rertlnen! charges and specifications or ‘‘all specificationt and charges,” as may be appropriste for use
unless departmental regulations prevent such election (MCM, I20020% .

D THE ACCUSED HAS BEEN PERMITTED AND HAS ELECTED TO REFUSE PUNISHMENT UNDER ARTICLE 'S AS TO

[X] THE ACCUSED HAS NOT BEEN OFFERED PUNISHMENT UNDER ARTICLE 15 AS TO any of the charges
snd speclficatlions,

NAME, GAADE, AND CRGANIZATION OF OFFICER EXERCISING ARTICLE '8 SIGNATURE
JURISDIC TION

o

LAUREN A. DIIL, CFT, Co F, 998th Infantry Q/

CASE NUMBER
RECORO OF TRIAL BY SUMMARY COURT-MARTIAL

[Insertad by canverning suthorit,

TO BE FILLED IN BY SUMMARY COURT AS APPLICABLE

1. WAS THE ACCUSED ADVISED IN ACCORDANCE WITH PARAGRAFH 79d, MCK T [ ves

When an accused has been petmitted and has elected to refuse punishment under Article 1%, trial by summary courl-martial may
proceed despite his objection.

2, THE ACCUSED, HAVING REFUSED TO CONSENT (N WRITING TO YRIAL BY SUMMARY COURT-MARTIAL AND NOT HAVING BEEN
PERMITTED TO REFUSE PUNISHMENY UNDER ARTICLE 15, THE CHARGES ARE HEREWITH RETURNED TO THE CONVENING AUTHOR-
1TY.

NAME, GHADE,AND ORGANIZATION OF SUMMARY CUURT OFFICER SIGNATURE

TO BE FILLED IN BY THE ACCUSED

SIGNATURE OF ACGQUSED

I comseNT [CJOBJECT TO TRIAL BY SUMMARY COURT-MARTIAL

SPECIFICATIONS AND CHARGES PLEAS FINDINGS SENTENCE QR REMARKS

MUMBER OF PREVIOUS CONVIC TIONS CONSIDERED
[MCM, 754(2)

PLACE AND DATE OF TRIAL DATE SENTENCE ADJUDGED

NAME, GRADE, ORGANIZATION, ANG ARMED FORCE OF SUMMARY COURT OFE(GER IMCH, 4g) | SiGMA TURE

Enter aiter signature, "'Only oflicer present with command®’, if suck is the case.

TO BE FILLED IN BY CONVENING AUTHORITY (MCM, 89, end opp. l4e.)

OROANIZATION FLACE CATE

ACTION OF CONVENING AUTHORITY

SAMPLE

NHAME, GRADE, AND ORGANIZATION OF CONVENING AUTHORITY SIGNATURE

ENTERED ON APPROPRIATE PERSONNEL RECORDS IN CASE OF CONYICTION. (MCM, %lg

NAME, GRADE, AND DESIGNATION OF OFFICER RESPONSIBLE FOR ACCUSED'S |SIGNATURE
RECORDE

NOTE;: Stxxmary of evidence, H required by the convening or higher suthority, will be artached on separats pages.,

4 U'S GOVERNMEKY PRINTING OFFICE 1u63 0— 68312
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Colonel Williem B. Stock
LTI v weB in command on the date of the

reference for trial.

The defense had ne motions to pmsent‘[{Jp‘/ﬁ/ﬁ/Wﬂlﬂ{Jxﬁém 4

The accused pleaded as follows: *

To all the Specifications and Charges: Not guilty.

SAMPLE

PRESENTATION OF PROSECUTION CASE
The trial counsel made {3}{) (no) opening statement.

The following witnesses for the prosecution were sworn and testified in substance as
follows: *

T John P. Snoocker, Co F, 998th Inf, Fort Amherst, Ohio
DIRECT EXAMINATION

I know the accused, Private John Day. He 1s in the military service and
a member of my ¢ ny; we live in the same barracks. That is Private Day over
there (indicatif accused). His bunk is two beds down the aisle from mine. On
Saturday, 9 June 1968, about 1400 hours, I went to sleep on my bunk. No one
else was there in the squad room then. When I woke up, sbout a half hour later,
I couldn't find my wrist watch. I guess I had misplaced 1t because I found it
later. T told the asccused my watch wes missing and asked him who else had been
around there, and accused told me that he didn't know and dldn't care. Then he
sald he would bteach me something and began hitting me with his fists. He

!The substance of any motions mnde by the defense bofore pleas are entered will be recorded here, together with

the ruling of the court th The of any ions made by the defense after pleas are entered will be recorded
at the pmﬁer chwnoluglcal pumt in the record, together with the ruling of the court thereon.
the lnd effect of a plea of guilty, the record will show the explanation as indi-

cated at page 533, MCM,

! Unless otherwise prescribed by departmentsl regulations, the convening authority may direct that testimony be
recorded verbatim if a reporter is present, If a witness testifies through an interpreter, that fact will be shown. For
mannet of recording presentation of defense case, we page 334, MCM, Additiona] testimony will be shown on blank
pages immediately foﬂwmt this page.

Page .. ..
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punched me on the face and ogégi'body without any warning. The accused
blackened both my eyes, bloo my nose, tore my shirt, and caused
several bruises oh my arms and chest. I didn’t hit him or threaten to
hit him before he started punching me. The next day I went on sick call
and the officer on duty at the dispensary examined the injuries which
Day had given me. He gave me some medicine for them.

CROSS EXAMTINATION

The fight occurred after my remarks to him. T never had any previous
trouble with the accused.

The witness was excused, subject to recall, and withdrew from the
courtroom.

1IT James A. Cleaves, 127th Medlcel Det, Fort Amherst, Chio.
DIRECT EXAMINATION

I am a doctor of medlcine mnd have been a member of the Army Medlcal
Corps for sbout two yeers. On 10 June 1968, I was medicel OD et Dispen-
gary No. 3 et Fort Amherst and exemined Private John P. Snooker at about
1030 hours. I found that Snooker hed two black eyes and multiple contu-
slons on hils face, arms, and chest; he was glven liniment and released
to duty.

CRO323 EXAMINATION

A conbusion is a brulse, without laceration of the flesh. It may
be acccompanled by a tearing of the skin. The contusions on Snooker were
mostly minor, although & part of the skin on the right side of his Jaw
was abraded scmewhat. Such contusions would cause paln for only a very
short time, although they might be sore to the touch for several days.

The witness was excused from further attendance during the trial and
wlthdrew from the court. t

CPT Lauren A. Dill, Co F, 998th Inf, Fort Amherst, Ohlo.
DIRECT EXAMINATION

I am the commanding officer of Company F, 998th Infamtry. I know
the accused. His name is Privete John F. Day. He is a member of my
compeny. He 15 sitbting over there (indiceting accused). I saw him on
Saturday afterncon, 9 June 1968, after my acting firet sergeant,
Sergeent Butler, ceme into my office and reported that the accused hed
started a fight with Private Snooker.

Upon objection by the defense, so much of the answer of the wltness
as pertained to what had been reported to the wilitness was strlcken.

I had the eccused report to my off'ice that afternoon and, after
making a preliminary inguiry, I told him that he was suspected of
wrongfully striking Private Snooker on the face and body with his fists.
I told him he didn't have to say enything at all concernlng thls matter
and that 1f he did sey anything, It could be used as evidence agalnst
him in a trial by court-martial. He sald he understood his rights and
that he wished to make a stmtement.

The president explained to the accused hils right to testify or pre-
sent other evidence with respect to the circumstances under which the
gtatement was obtalned. The accused stated that he understood his
rights. The defense counsel stated that he did not desire to present
eny evidence at that time concerning the voluntariness of the statement,

SAMPLE
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DIRECT EXAMINATION (continued)

and that 1f he did say anything, it could be used as evidence agalnst him
in a trial by court-mertlsl. I told him that he hed the right to comsult
wilth counsel and to have counsel present with him during questioning; that
he could retain counsel at his own expense or coumsel would be appointed
for him at no expense to him, and that since he was subject to the UCMT,
appolnted counsel could be military counsel of his own selection if
reasonebly aveilable. I advised him that even if he decided to answer
questions now without having counsel present, he could stop answering
questions at any time. Also, that he could request counsel at any time
during questioning. He said he understood his rights, did not want
ounsel, and that he wished to meke & statement.

The presldent explained to the accused his right to testify or pre-
sent other evidence with respeect to the clrcumstances under which the
sgtatement was obtalned. The accused stated that he understood his
‘rlghts. The defense counsel stated that he did not desire to present
any evidence at that time concerning the voluntariness of the statement.

After Privete Day told me he desired to make a statement, he said
he hit Snooker because Snocker had accused him of taking s watch. I
ordered him restricted to the post until Monday, 11 June 1968.

CROSS EXAMINATION
I don't dislike the accused, and I em not prejudiced againet him.
EXAMINATICN BY THE COURT

I had the accused and Snocker report to my offlce at the same time.
I personally told the accused of his restriction. When I got through
telling him, he sald "Yes, sir," and I dismissed him.

REDIRECT EXAMINATION

I dismissed Snooker hefore advising the eccused of his rights.
Bergeant Butler wae present durdng the preliminery lnquiry and when I
expleined the accused's rights to him.

The witness was excused, subject to recall, and withdrew from the
courtroom.

SFC Harry H. Butler, Co F, 998th Inf, Fort Amherst, Chio.
DIRECT EXAMINATION

I have known the accused, Private Day, ever slnce he jolned the
outfit sometime lagt Fovember. He is sitting over there (indicating
accused). As I entered Barracks 3 sbout 1430 hours on 9 June 1966,

I saw the accused hitting Private Snocker with his fists., After stopplng
the flght, I reported 1t to our CO. I was acting flrst sergeant then

and understood that accused was regtricted to the post as of 1500 hours
that seme day. On Sunday, 10 November 1968, I went to & movie with my
wife in Stanton, Ohio, sbout three miles from the post. The movie was at
the Bljou Theater. As we were leaving the theater, I saw Private Day
entering the foyer with a girl. I followed him, but lost him in the
darkness before I eould eatch up with him.

SAMPLE
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DIRECT EXAMINATION (continued)

The witness was cautioned not to discuss his testimony with other
than authorized persons and was excused, subject to recall, and withdrew
from the courtroom.

The prosecution rested.

The court recessed at 1030 hours, 18 June 1968.

Fhe court opened at 1045 hours, 18 June 1968.

All parties to the trial who were present when the couwrt receased
were again present.

SAMPLE
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PRESENTATION OF DEFENSE CASE
The defense counsel made (Afj (no) opening statement.

The accused was advised by the president of his right to testify or remain silent. The
following witnesses for the defense were sworn and testified in substance as follows:

BT John F. Day, Co F, 998th Inf, Fort Awmherst, Ohio
DIRECT EXAMINATION

I am the accused, Private John F. Dey. On Sat ¥, 9 June 1968, at
about 1400 hours I was sitting on my bunk in the s}"u: room writing a letter
to my girl when I heard someone shout my name very loudly. I looked up
and saw Private Snocker sitting up 1n his bunk glaring at me and saying
that some dirty rat had stolen his wrist wetch. A8 I was the only perscn
in the room at the time I assumed he was accuslng me of the theft. T told
him I had no idea what had happened to his watch and that I didn't appreciate
being accused as e thief. Snocker then said something to the effect that
if the shoe fite wear 1t and I became extremely angry and struck him on
the shoulder. He then shouted that I was a thief and I hit him several
timee on the face. I feel that T was Justified in hitting him beceuse

- he had falsely accused me of being a barracks thief.

CROSS EXAMINATLON

No, T do not think I can take the law into my owWn he.'g‘dog\. wyt Wes
extremely angry. No, I would not strike a militery policealf he gquestioned
me concerning a theft. I did not dislike Privete Snooker before this

iIncident--1 was not looking for an excuse to settle old scores with him.
HIK

SAMPLE

Page .
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The prosecution made (Ad) (no) argument,
The defense made (4A) (no) argument.
The prosecution made (4) (no) closing argument,

Pursuant to Article 51¢, the president instructed the court as to the elements of each
offense charged, the presumption of innocence, reasonable doubt, and burden of proof.

Neither the prosecution nor the defense having anything further to offer, the court was
closed. Thereafter, the court opened’ and the president announced that, in closed session
and upon secret written ballot, (lHé/ﬁa{:’séﬂ/@A/Wdhﬁ{/ﬂ#t’{). (two-thirds of the
members present at the time the vote was taken concurring in each finding of guilty, the
accused was found):

0Of 8ll the Specifications and Charges: Guillty.

The trial counsel read the data as to age, pay, service, and restraint of the accused
as shown on the charge sheet. The defense counsel stated that (the data was correct )

( , , . ).
SNELTE LA YR AR ALY LA T omal ) (The

Prosecution Exhibit ... 4..............} The defense counsel stated that (the accused had no
objection to the evidence of previous convictions). (
).

SAMPLE

Aftqr the accused was ac}vi;gd by thq president of his right to presell;lt evidence in
Gnsworn tatoment, L0ty LA AT (L SN N WL/ e
defense presented the following matters) :

The eccused made an unsworn stetement through his counsel to the
following effect: The accused likes the Army and plans to reenlist. He
was provoked into fighting Snooker because Snocker appeared to suspect him
of stealing. He returned voluntarily to his barrecks after breaching his
restriction and would like to have a chance to make a cereer of the Army.
The sccused has been restricted to the post since 9 June.

' “Parties to the trial” must be accounted for when court opens after being in closed session, but the accounting need
not be shown in a summarized record.  After a recess or adjournment, record should show, "All parties to the trial who
were present when the court (adjourned) (recessed) werc again present (except).” The reagon for the subsequent
absence of any member who was present at the arraignment must be shown (par. 41d{4), MCMaj.
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MCM, U.S., 1969, App. 10, now states in the instructions peragraph of
the section on presentation of defense case that: "The president lnstructed
the court 1n accordance with paregreph 73 of the MCM, including the elements
of each offense, the presumption of innocence, reasonable doubt, and burden

of proof as required by Article 51(c).™

O
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> The president instructed the court on the ma'.ximul;n permissible punishment which could be
. adjudged for the offenae(s) of which the accused had been found guilty,

Neither the prosecution nor the defense having anything further to offer, the court was
closed. Thereafter, the court opened and the president announced that in closed session

and, upon secret written ballot, two-thirds of the members present at the time the vote wag
taken concurring, the accused was sentenced:

To be confined at hard lsbor for three wonths and to forfeit $50.00
per month for three months.

The court adjourned at ....1132.... hours, 18 June 19.68

AUTHENTICATION OF RECORD!

%aﬂié%&fﬂ/ K&e\i & j&‘t&mw'

CEl', Inf, 998th Inf Trial Counsel MAS S Tnt ) OSBEE THEY President
20 June 1968 20 June 19.88...
™ I have examined the record of trial in the fo oing case.’
g ha 0 &x_\.ink{w
' PAUL H. SMITH

‘CPT, Inf, G9Bth Tnf Defense Counsel
RO e, 19,88

ACTION OF CONVENING AUTHORITY?®

..Heedguerters 998th Infantry Regiment
S A M P L E (Command of convening authority)

LFoxt Amberst, Onic i

{Station or lhi.l;)

21 June 1968
In the foregoing case of Privete John F. Day, RA 18756592 (S9AN: Y,
v U. 8. Army, Company P, 998th Infentry, the sentence is approved snd will be

duty executed. The prisoner will be confined in the Fort Amherst Stockade
and the confinement will be served therein, or elsewhere as competent authority
may direct.

LOalanal,. Tofangry.

Commanding

¥ 8ee paragraph 84c and al;pvndix g6 (2), MCM,
* See paragraph Bae, MCM,
* See appendix 14k, MOM,

O _
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EXTRACT OF MILITARY RECORDS OF PREVIOUS CONVICTIONS

INENTIFICATION
LAST NAME = FIRET NAME - MIDDLE INETIAL SERVICE NO, GRAGE QRGANIZATION
DAY, John F. Co F, 998th Inf
(Goam s ) RA 18756592 Private E-2 |Fort Amherst, Ohlo
) RECORD OF PREVIOUS CONYICTIONS BY COURTS-MARTIALI .y
TYPE OF COURT-MARTIAL CM ORDER OR HEM NO, HHADQUARTERS ARTICLEI-”
Surmary 7 9g98th Inf

BYNGPBI8 OF BFEGIFICATION(S) INCLUDING DATE OF OFFRNSE

AWOL from 3 May 67 to 6 May 67

SENTENCE AS APPROVED

Reduction to lowest pay grade and forf of $10.00

S

DATE SENTENCE |[DATE BENYENCE| | cERTIFY THE FOREGOING 18 CORRECT?

ADJUDGED APPROYVED
SIGNATURE :1\[ Sy gg.. ‘}\ tk&c._Q Q

9 May 67 11 May 67 _DAVID R, HALE, CW2, USA, 998¢h Inf

SYPED OR PRINYED NAME, GRADE, ORGANIZATION OF PERSON SIGNING ENTRY

TYPE OF COURT-MARTIAL CM ORCER OR STM NO, HEACQUARTERS ARTICLE(S) /

SYNOQPSIS OF SPECIFICATION(S) INCLUDING DATE OF OFFENSE

BENTENTE AB AFPROVED /

DATE SENTENGE |DATE SENTENCE|) CERTIFY THE FOREGOING 1S CORRECT?
ADJUDGED |APPROVED
SIGNATURE
TYPED OR FRlNIANAME, GRADE, ORGANIZATION OF PERBON SIGNING ENTRY
TYPE OF COURT-MARYIAL CM ORDSR OR ACM NO. HEA ARTERS ARTIC LE(S)

AYNOP3IS OF FJF'ECIFICA‘I’ION(S)‘ INCLUDING DATE OF G ENSE

SAMPLE

DATE SENTENCE JOATE SENTENCE 2
ADJUDGED APPROYED | CERTIFY THE FOREGOING 5 CORRECT.

BIGNATURE

TYPED OO PRINTED NAME, GRACE, CRGANIZATION OF PERSON 31GNING ENTRY

ATTESTING CERTIFICATE

ORGANIZATION OF CUSTODIAN PERCE OF ORGANIZATION CLATE

Hg, 998th Infantry Fort Amherst, Chilo 10 June 1968

| CERTIFY THAT | AM THE OFFICIAL CUSTODIAN OF THE MILITARY PERSONNEL RECORDS PERYAINING TO PREVIOUS
COMVICTIONS Y COUAT-MARTIAL OF THE ABOVE-NAMED PERSON, AND THAT THE FOREGOING IS A TRUE COPY OF
THE ENTRIES CONTAINED THEREIN,?

TYPER NAME., GRADE, AND OFFICIAL CAPACITY QF CUSTODIAN BIGNATURE

DAVID R. HALE, CW2, USA .
Personnel Officer ’ mweﬁ Q ‘Q’G&&_

Lanly admiesisle provicus sonviations will be lated. To datsrmins aderiasibility, ses rulas on the raverss hereof,
2Thia slook will contain asparate eniries on the "signaturs’ line and *'iypad of printad* identitication line. If the asrvice recosd certiti-
cation Sfock baind exiractsd falla to contain the raquired: (a) Signature of the parascnne! records custodian, raquest thal officer to take
immadiate corrective aciton; (i) Idantification of the custodian of the conviction record, enler ramark such as '“{Noro)'", *'(Grade not

ahawn)™, *“(Orgonization not ashown}'’, as appropriata, on the second lino of thia block of the oxtract,

IEar Amy Parsonnasl, tha exteact will ba prepared from the Secvice Record or DA Form 26, For Air Force Porsonnel, the sxtract will be

prepared tram AF Form 1325.

D D FORM 493 PREYIGUB EDITIONS _ola' THIS FORM ARE OBSOLETH.

1T MAY 62
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RULES FOR DETERNIMING ADKISSIBILITY OF PREYIOUS CONYICTIONY

(Ses MCM,

Previous convictions must reiate 1o offenses commireed
during 2 curtent enlistment, voluncary extension of enlise
ment, appoi nt, or other engag or obligation for
service of the accused, and during the three years nexc

preceding the commission of anyoffense of which the sc-
cused stands convicted, When the lest enlistment, sppoint-
ment, or other engagement or obligarion for service was
temminated under other than honorable conditions, or when
the accused deserted and aubmequently fraudulently enlist-
ed, all convictions by courtsemartial of offenaes commitied
in the prior term of secvice, if within the threeyenr period,
are admissible, even though auch prior term of service was
in an armed force other than the one in which he is serving
at the time of trial, In computing the three-year pedod,
pefiods of unauthorized absence as shown by the Gndings
in she case or by the evidence of previous coovictiona

Paragraphs 68d and 7308(2))

" should be excluded.

For the purpose of decermining the admissibility of pre-
vicus convictions, retention of an accused beyond the norme-
nl expiration date of hia tem of service by operation of luw
shall not be deemed to cresme a new enlisment, o voluntary

extensfon of enli ne, ot other new

engugement or obligation for service,

No proceeding in which anaccused has bewn fownd
guilty by a couwrc-marrinl upon sny chacge or specilication
shall, a8 10 such chutge or specilicatioa, be admissible
ud u previous conviction, until the finding of gullty has
become final after ceview of the case has bean fully com-
pleced.

SAMPLE

Pam 27-16

INTRODUCTNG EYIDENCE OF PREYIQUS CONVICTIONS

NOTE: Tobw idevad by & comrt

isl, previows

fcl ! e ADMITTED In evidance,

Orttinarily, they are proved by irtroducing in svidence & duly anthenticated exiwct copy of agcumed's

miittary pereonns! recosd (DD Forat 493). After the Record of Previows Convicii
and ehown o the

for identification
cwads ax foliows:

has been markced
f L the i pro-

TC: P Exhihc for ideatification, » duly suthenticasted exiract copy of the
accwned*s milirary personss] record of previous convictionfs) by courtemanial, is offered
in evid as P ion Exhibdc

DC: (Mo olysction). (The d obj on the & hat -}

LO (Pres): (Sulject lo objectioh by any membir of the court), P lon Exhibit

for identifl in fin not) ad d in evid s P i
Exhibit N

U SOTERNBRET FRINTIOE SPPMT 100D S o
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MCM, U.8., 1969, paragraph 750(2), states that evidence of previous
convictions is not limited to offenses similar to the one which the accused
stands convicted. The evidence must, however, relate to offenses committed
during the six years next breceding the commission of any offense of which
the accused stands convicted. In computing the six-year period, periods
of unauthorized absence as shown by the fiﬁdings in the case or by the

evidence ot previous convictions should be excluded.

48648,
430 AGO A
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INSTRUCTIONS FOR PREPARING AND ASSEMBLING A RECORD OF TRIAL BY
SPECIAL COURT-MARTIAL WHEN A YERBATIM RECORD IS NOT PREPARED

USE OF FORM.—This form for a summarized record of trial by special court-martial will be used
in preparing records in cases to which it may be rcasonably adapted without extensive alterations. I a
particular page of the form does not provide adequate space to record the actual proceedings in accordance
with appendix 102, MCM, that page will not be used; instead that part of the record will be typed on
regular legal length bond paper, using appendix 10 as a guide.

DELETIONS.—In preparing the record, inapplicable words of the printed text must be deleted. De-
letions may be made by striking over the inapplicable word or phrase, or by ruling it out in ink. When
several consecutive lines are to be deleted, a single line, ruled in ink. from upper left to lower right will
suffice. No deletion or remark is necessary when there are no exceptions after an item ending “except as
indicated below.”

RECORDING TESTIMONY.—A summarizcd record need contain only a summarized report of the
testimony as indicated in paragraph 84b (2) and page 533, MCM, However, unless otherwise pre-
scribed by departmental regulations, the convening authority may direct that a summarized record contain
a verbatim report of the testimony of witnesses if a reporter was appointed and actually scrved in that
capacity throughout the trial.

COPIES.—In addition to the original rccord and allied papers, prepare one copy of the record of pro-
cecdings in court, including copies of all exhibits received in evidence (or description thereof), for cach
accuscd. The convening authority may direct the preparation of othcr copies.

ARRANGEMENT.—When forwarded by the convening authority, a summarized record of trial by
special court-martial will be arranged and bound with allied papers as shown below. The trial counsel will
arrange and bind the record as shown except for the items shown in ftalics which are to be inserted by the
convening authority.

1. Front cover and chronclogy sheet.

2. Court-martial data sheet.

. Court-martial orders; four copies promulgating the result of trial as to each accused.
4. Charge sheet (unless included in record of trial proper}.

5. Any papers which accompanied the charges when referred for trial (unless included in the
record proper).

6. Records of former trials.

7. Requests by counsel and action of the convening authority taken thereon {e.g., requests con-
cerning delay, witnesses and depositions).

8. Record of trial proper in the following order:

(a) Receipt of accused, or certificate of trial counsel, showing delivery of copy of record to
accused.

{b) Record of proceedings in court.

(¢) Action of convening authority. M P l- E
(d) Exhibits admitted in evidence.

{e) Clemency papers.

(f) Offered exhibits not received in evidence, but which are attached at request of counsel,

9, Briefs of counsel.

10. This back cover sheet.

% U. 5. GOVERNMENT PRINTING OFFICE : 1965 O - 165-018
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The reference in paragraph three, Recording Testimony, to page 533,

MCM, 1951, has been replaced by reference to app. 10a, MCM, 1969.
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APPENDIX B

COMPANY F, 998TH INFANTRY
FORT AMHERST, OHIO 86507

10 May 1968

CDEF/JA

SUBJECT: Court-Martial Charges in the Case of Pvt. John F. Day, RA 187565692 (SSAN:
), Co F, 998th Inf

Commanding Officer

2d Battalion

998th Infantry

Fort Amherst, Ohio 865607

1. In compliance with paragraph 32f(4), MCM, 1969, there are forwarded herewith (inel 1)
court-martial charges which probably will not be disposed of either under Article 15 or by refer-
ence to a summary court-martial.

2. Summaries of expected testimony and documentary evidence upon which the charges are
based are inclosed (incl 2).

3. All material witnesses are expected to be available at the time of trial.

4. There is evidence of one admissible previous conviction of accused (para 75b(2), MCM, 1969).
A duly authenticated extract copy of accused’s Military Records of Previous Convictions showing

such convietion is inclosed (inel 3).
5. The character of the accused’s military service prior to the offenses charged has been poor.

6. I recommend trial by special court-martial.

3 Incl /8/ Lauren A, Dill

1. Charge Sheet (in trip) /t/ LAUREN A. DILL

2, Summarieg of Expected Captain, Inf
Testimony (in trip) Commanding

3. Record of Previous
Convictions (in trip)

4-33
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CHAPTER 5
THE ARTICLE 32 INVESTIGATION

5-1. References.

a. Article 82, Uniform Code of Military
Justice (UCMJ),

b, Paragraph 34, Manual for Courts-Maor-
tial, United States, 1969 (MCM).

b~2. Forms and Guides.
DD Form 4bB7.

5~3. Discussion.

a. Upon receipt of charges involving of-
fenses so serious that it may be appropriate to
forward them for trial by general court-mar-
tial, the summary court-martial convening
authority will appoint an officer to investigate
the charges in accordance with paragraph 34,
MCM, 1969, and article 82, UCMJ.

b. The investigation should be conducted by
a field grade officer where possible and must
include a thorough inquiry into the truth of
the matter set forth in the charges, the form
of the charges and all other matters necessary
to an intelligent and just disposition of the

‘case.

5-4. Procedures.

a. The article 32 investigating officer is ap-
pointed by means of an indorsement to the
basic letter of transmittal (see app A, chap 5).
The charges and allied papers together with

sufficient copies of DD Form 457 (Investigat-

ing Officer’s Report) are forwarded with the

indorsement directly to the investigating of-

ficer.

b. The summary court-martial convening
authority is required to forward the charges
together with the completed Article 32 investi-
gation to the officer exercising general courts-
martial jurisdiction within 8 days of the date
the accused is ordered into arrest or confine-
ment, or report in writing to that officer the

reason for delay. Therefore, every effort should

AGO 6888A

be made to expedite the completion of the in-
vestigation. The legal clerk may assist in this
regard by arranging through the accused’s
unit to have him present at the investigation
and by arranging for the presence of necessary
witnesges. In complicated cases the investigat-
ing officer may need additional time to com-
plete the investigation. He may explain neces-
sary delays in the “Remarks” section of DD
Form 457,
¢. As indicated in the sample indorsement,
the investigating officer should be advised to
contact the staff judge advocate immediately
to receive necessary guidance and to alert the
staff judge advocate of the probable require-
ment for counsel to represent the accused.

d. There iz no requirement that the investi-
gation proceedings be recorded verbatim., The
testimony of the witnesses is ordinarily re-
duced to a sworn or affirmed statement em-
bodying the substance of the testimony. The
legal clerk may be called upon to be present at
the investigation to make a summarized record
of the proceedings.

¢. Upon completion of the investigation, the
report of the investigating officer is prepared
in an original and four copies (one additional
copy for each accused in excess of one) for the
gignature of the investigating officer. All copies
of the report should be identical and include
all documentation. In certain cases true copies
may be required and are acceptable. However,
thermofax copies are considered objectionable

_ since they tend to flake and fade.

f. The completed report of investigation is
forwarded to the summary court-martial con-
vening authority by completion of the indorse-
ment on page 1 of DD Form 457 (app B, chap
).

¢. If the summary court-martial convening
authority determines that the case should be

b-1
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tried by general court-martial, the legal clerk
will prepare an indorsement for the gignature
of the convening authority through the special
court-martial convening authority, to the gen-
eral  court-martial convening  authority,
“ATTN: Staff Judge Advocate.” The indorse-
ment should contain:

(1) the convening authority’s specific rec-
ommendations as to disposition;

(2) a statement concerning availability_

b-2

of witnesses and whether depositions are re-
quired to be taken;

(3) a statement that a copy of the sub-
stance of the testimony taken on both sides
has been furnished the accused; and

(4) any other matters required by com-
mand directives or which are congidered to
warrant the immediate attention of the gen-
eral court-martial convening authority (app
C, chap 5),

AGO 8866A
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APPENDIX A
ABCD-CO (31 May 68) 1st Ind
SUBJECT: Court-Martial Charges Against Private (E-3) James D. Bind, RA 99 888 777 (5S-

AN: )
Headquarters Support Command, Fort Lincoln, Nebragka, 31 May 1968
TO: Major Roger A. Young, Headquarters, 8d Battalion, 99th Infantry Regiment, Fort Lincoln,

Nebraska
1. You are designated to investigate the inclosed charges against Private (E-3) James D. Bind,
RA 99 888 777 (SSAN; ), Headquarters and Headquarters Company, 2d Supply and

Trangportation Battalion, 27th Infantry Divigion, Fort Lincoin, Nebraska,
2. Your investigation will be conducted in conformity with paragraph 34, MCM, and Article 32,
UCMJ.

3. You will contact the Office of the Staff Judge Advocate for guidance and asgistance prior to
the commencement of the investigation.

4. A report of your investigation will be submitted in quintuplicate on DD Form 457 (Appendix
7, MCM, 1969) to reach this headquarters not later than 72 hours after the receipt of this com-
munication.

FOR THE COMMANDER:

LEMUEL Q. SMART
Captain, Inf
Adjutant

- 5-3
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5-4

APPENDEX B
INVESTIGATING OFFICER'S REPORT
¢(0f charges under the provisicne of Articla 32, Uniform Code,of
Military Justice, and paragraph 4. Manual for Courts-Martiaf, U.S, 2d  INDORSEMENT
TRE‘H: (Orade, name ard organisation of investijating afficer) DATE OF REPORT
MAT Roger A. Young, Hq 3d Bn, G9th Infanbtry Regt, Ft Liuncoln, Neb (Date Prepared)

TO: ¢Title and ardaniszation of officer who directsd report to be made)

Commanding Cfficer, 99th Inf Regt, ¥t Lincoln, Nebraska

GRAD ArDEN?j OFBA{CU ED J SERVICE NUMBER ORGANI ZATION ATE OF CHARGES
-3), Bind, James D. Co J, 99th Inf Regh {Date on page 1
{834N: L) RA 99888TTT |Fort Lincoln, Mebraske of cherge sheet|)

{Check appreprlate aneswer) YES | NQ

1. IN ACCORDANCE WITH THE PROVISIONS OF ARTIGLE 32, UNIFORM CODE OF WML | TARY JUSTICE. AND PARAGRAPH 34,
MANUAL FGR COURTS-MARTIAL., | HAVE INVESTIGATED THE CHARGES (Exhiblf 1) APPENDED HERETO. (If, and aa
socn aw, It ia determined the accueed electas not to be representsd by counasl or by qualified caunsel during
the investigation, the fnvestigating offlcer will complote In ink ltems [ throwgh £, exospt 4f, snd will sk
the secused to aign Jtem do.)

2. AT THE OUTSET OF THE INVESTIGATION | READ TO THE ACCUSED THE PROV)SIONS OF ARTICLE 3|, UNIFORM CODE OF
MILITARY JUSTYCE. AND ALSO ADVISED HIM:

A.GF THE NATURE OF THE OFFENSELS] CHARQED AGAINST HIM

b.0F THE NAME OF THE ACCUSER

C:OF THE NAMES OF THE WITNESSES AGAINST HIM SO FAR AS KNOWN BY ME.

d.TMAT THE CHARGES WERE AHOUT TO BE INVESTIGATED BY ME

#.0F HIS RIGHT, UPON HIS REQUEST, TD HAVE COUNSEL REPRESEMT HIM AT THE INVESTIGATION, E)THER--

¢1) CIvILIAN COUNSEL, IF PROVIDED BY HIM, OR

€2) MILITARY COUMSEL OF HI% OWN SELEGTICN, IF SUCH COUNSEL BE REASONABLY AYAILABLE, OR

€3) COUNSEL, QUALIFIER UNDER ARTICLE 27{ ). APPGINTED BY YHE OFFICER EXERCISING GENERAL GOURT-MARTIAL JURISDICTION

f.0F HI8 REGHT TO CROBS-EXAMINE ALL AVAILABLE WITNESSES AGAINST Hiw

#-0F H#8 RIGHT YO PRESENT ANYTHING HE MIGHT DESIRE IN Hi§ OWN S8EHALF, E{YHER (K DEFENSE OR MITIGATION

HiOF HIS RIGHT TO HAVE THE INVESTIGATING OFFICER EXAMINE AVAILABLE WITNESSES REQUESTED BY HIM

f.0F HIS RIGHT TC MAKE A STATEMENT IN ANY FORM

JROF HIS RIGHT TO REMAIN SILENT OR TO REFUSE TO MAKE ANY STATEMENT RESAPDING ANY QFFENSE OF WHICH HE WAS ACCUSED OR
CONCERNING WHICH HE IS BEING INVESTIGATED

Lo I E B P B B e e EE B BT TR

k. THAT ANY STATEMENY MADE BY #IM MIGHT BE USED AS EVIDENCE AGAINST HiM 1M A TRIAL #Y COURT.MARTIAL

3. B8.THE ACCUSED REQUESTED MILI TARY COUNSEL BY NAME

BiNAME AND GRADE OF SUCH COUNSEL QRGAN) ZATION

C-MILITARY COUNSEL REQUESTED 8Y NAME WAS QUALIFIED WITHIN THE MEANIKG OF ARTICLE 27{B).UNIFORM CODE OF MILITARY JUSTICH

d.|F ANSWER TO PRECEDING |TEM WAS "NO". ACCUSED WAS INFORMED THAT SUCH UNGUAL IFIED COUMSEL MAY HOT REPRESENT HIM AT
AHY GENERAL COURT-MARTIAL

©.MILITARY COUNSEL REQUESTED BY NAME WAS REABOHABLY AVAILABLE. (I[ not available, explain in item 18, having refar-
ence to paragraph 34c, Manual for Can'ril-ﬂurlilll.}.

f.THE ACCUSED STATED HE WOULD BE REPRESENTED BY CI¥IL)AN COUNSEL

#.NAME AND ADDRESS OF SUCH COUNSEL MEMBER OF THE BAR OF

h.fThia item to be waed by accused's civilian counsel only)

oA r
V. [

| HEREBY ENTER MY APPEARANCE FOR THE ABOVE-NAMED ACCUSED AND REFRESENT THAT | AM A MEMBER

% L
Place and date

OF THE BAR OF

(Signature of Counasel)

@+ THE ACCUSED REQUESTED THAT COUNSEL BE APPOINTER BY THE GENERAL COURT-MARTIAL AUTHORITY YO REPRESENT HEW

&

D.NAME AND SRAOE OF SUCH APPOINTED COUNSEL ORGAN| ZATION

JOHN D, LAW, Major, JAGC Ha, 199th Inf Div, Pt Lincoln, Neb

© APPOINTED CAUNSEL (22 &n b phove)waS QUALIFIEG WITHEN THE MEANING OF ARTLCLE 27{8}.uUNIFORM COOE OF MIL1TARY JUSTICE

d.IF AHSWER TC PRECEDING ITEM (#4C)1S “NO". ACCUSED SPECIFICALLY WA)VED COUNSEL WLTH SUCH QUALIFICATIONS

e (To be aigned by accused if anawer to 3& and 4b. or 3¢, or 4 wae "M, If accuted faile to #ign, investigating
offlcar will explain circumetancen in detail In ltem 18)

Date
I HAYE BEEN INFORMED OF MY RIGHT TO REPRESENTATION AT THE INVESTIGATION BY COUNSEL QUALI-
FIED UNDER ARTICLE 27{8).UNIFORM CODE OF MILITARY JUSYICE. | HEREBY WAIYE MY RIGHT TO ($UCH
QUAL I FIED COUNSEL) [(COUNSEL).

(Signaturs of Accumed)

NOTE: If additional space is required for any item enter the additiopal material on a peperate sheet, fa sure to
identify such material with the proper eumerical and, when appropriate, lettered beading rExample; “S$c*). Securely
attach any additions! aheet to the form and add a note in the appropriate item of tha form; "See pdditional sheat.'s
Any matters considered pursuant to paragraph 34, MCM, which are not identifiable with soms other heading in
the form ahould ba entered in item 15.

DD Fom 457 .FREV“)US EDI TIONS OF THIS Fedw ARE OBSOLETE. .
1 Jun 38 Al o -
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(Cheok appropriate answer continusd) YES | NO

f.COUNSEL FOR THE ACCUSED WAS PRESENT THROUGHOUT THE INVESTIGATION (1F the accumed walves the right fo have counssl
pressnt throughout al! or a pert of the loveatigation after having recuesterd coungel, stats the circumstances and
the particular proceedings conducted In the abasence of such conunael) X

SAMPILE

5. 8. 1N TWE PRESENCE OF THE ACCLSED { HAVE INTERROGATED ALL AVAILALLE WITHESSES UNDER OATH QR AFFIRMATION X
AND HAVE EXAMINED ALL .DOCLEAENTARY EVIDENCE DN A0TH SFDES.

by1 HAVE REDUCED THE MATERIAL TESTIMONY GIVEN BY EACH SUCH WITHESS UNDER DIRECY AND CROSS- EXAMINATION TO & SWORN X

of ;V_AFFINED WRITTEN STATEMENY EMBOCYING THE SUSSTANCE OF THE TESTIMONY TAKEN ON BUTH SIDES.

c-ﬂ“’ SWORN OF AFFIRMED WR)TTEN STATEMENTS OF SUCH WITNESSES ARE APPENDED HERETO AS INDICATED:

EXRIT

NAME AND GRADE OF WITNESSES
HUKBER

WHO WERE PRESENT ORGAN1ZATION OR ADDRESS

OFL Joe Dokes o J, 99th Inf Regt 2

Miss Masbel Schnorr 1321 Tover's Lane, Linccln, Neb |

PRC wllliem B. Yeats

| PUT Vincent . Fazrrell

CPT Gregory P. Yogarian
VT Trigtam 5. Windsor

T Boger ‘Shandy Co J, G9th Inf Regt

FP-Wilbur C. Miller Co J, 99th Inf Regt 9

Co &, 4th Transportation Ba i
Co A, 4th Transvortation Bn 5
Co J, 99th Inf Regt [
T
8

Co J, 9%th Inf Regt

6. a-TRE SUDSTANCE OF THE £XPECTED TESTIMONY OF EACH OF THE FOLLO¥ING AASENT WI TNESSES #WHOSE PRESENCE WAS
)T REQUESTED By THE ACCUSED, OR WiC. HAVING SEEN REQUESTED, WERE MOT AVAJLASLE. OR FOR #HOM THE PE-
EST WAS Wi THDRAWN. WAS OBTAINECD FROM SUCH WITNESSES IH THE FOPM OF A SYORN OR AFFIRMED WRITTEM

'STATEMENMT, OR ¥AS STIPULATED TO BY THE ACQUSED IN WRITING, SUCH-STATEMENTS OR STIPULATIONS ARE AP-

PENDED HERETG AS [1OICATED;, .

NAME AND GRADE OF ARSENT WITNESSES ORGANIZATION OR ADéRESS

SPC Semuel Bender Co I, 99th Inf Regt 10

b.A COPY OF EACH SUCH WRITTEN STATEMENT HAS BEEN SHOWN I'C THE ACCUSED,

(e IF AN ADSENT WITHESS |5 REOUESTED BY THE ACCUSED BUT 1S NOT AVAILADLE, LNTER A PROPER EXPLANATION
SFC Bamuel Bender, Co J, 99th Inf Regh, wes requested by the accused at the

outeet of the investlgation but was not avallable due to hie sbsence. He is
presently participating in Operation Banans Head at Benana River, Florida.

4. 8. THE FOLLOWING DOCUMEHTS HAVE BEEM EXAMINED, SHOWN TD THE ACCUSED, AND ARE APPENDEC AS
INDICATED (describe documents)

Stmt of accused dated 00 Jun 19 i, i 1k

EXHIMIT B2
MUNBLR

5-|F ANY DOCUMENTS MADE AVAILARLF TG THE INVESTIGATING DFFICER WERD MOT EXAMINED OR WERE EXAMINED AUT
NOT SHOWN TO THE AGCUSED, OR WERE EXAMINED BUT ARE NOT APPINOED, STATE THE REASONS N/A

8. THE FOLLOWING DESCRIOED REAL EVIDENCE WAS EXAMINED, SHOWN TO THE ACCUSED, AND 15 NOW PRESERVED
FOR SAFEKEEPING AS INDICATED:

1 Colt & Weeson Cal. 32 ypistol (Broken rfiring pin) located in the office of
932 MP Det (CI), Ft Lincoln, Neb

buyF CERTAIN REAL EVIDENCE WHICH WAS ENAMINED WAS NOT SHOws TO FHE ACCUSED, STATE THE REASONS

N/A

Appendix B, Continued
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(Creck spproprinte nnawer continued) YES {NO
V- THE ACCUSED AFTER NAVING BEEN INFORMED OF WIS RIGHT TO MAKE A STATCMENT OR ROWAIN SILenT:

8.STATED THAT HE O(D NOT DESIRE TO MAKE A STATEMENT ) x
b.MADE A STATEMENT APPENDED NERETO (Bxkibit 111 . A X

€« THE CIRCUMSTANGES OF THE TAKINTG OF ANY COMFESSION OR ADMISSIDN OF ACCUSED WERE INOUIRED INYO BY ME AND SUCH CON:
FESSION OR ADMISSION APPEARS TO HAVE BEEN ORTAINED IN ACCOADAMCE WITH ARTICLE 31, UNIFOAM CODE OF MELITARY Jus.
TICE. MMOD/OR THE STH AMENDMENT. (Where appropriate, attach statemsat of paraon taking confession or acwisajon X i
ahowing clrcumatances of taking) !

d. THE ACCUSED. AFTER BEING ADVISED THAT HE DID NOT HAYE TO MAKE AMY STATEMENT WITH RESPECT TO FT, WAS SHOWN THE X :
CONFESSION OR ADNISSION AND DI0 ROT CONTZST )T AS BEINA NOT 1N COMPLIANCE WITH ARTICLE 31, UNIFORM CODE OF MELI- !
TARY JUSTICE. fIf the confeseion or adnisaion was contested, attaoh sccvsed's explanation of the circuratancas, ) |

TIME CF THE ALLEGEC OFFENSE (iCw, 1200)

10, # THERE WERE REASONABLE GROUNDS FOR THOQUIRING INTO THE MENTAL RESPONSIRILITY OF THE ACCUSED AT THE X l
\

b THERE WERE REASORADLE GROUNDS FOR YNQUIRING INTOD THE MENTAL CAPACITY OF THE ACCUSED AT THE TIME OF THE 1NvES:
TIGATION (W, 120¢) X !

€. 1F GROUNDS FOR INQUIRY AS TO THE,ACCUSED’S MENTAL CONDITION EXfSTS, STATE REASONS THEREFOR AND ACTION TAKEN

diA REPORT OF A (BOARD OF MEDICAL OFFICERS! (PSYCHIATRISY) 15 APPENDED (Exhibif ]

I

11, ALL ESSENTIAL WITNESSES WILL BE AVAILABLE IN THE EVENT OF TRIAL. (If any essential witnssafes) wifl J
net be so available, liat ndwe, sddress, reasop for nonavailebility, snd recommendation, if any, :
I

whether a depowition should be tahen. List eatimated date of ssparation and/or transfer, if pertinent
and available) X

CPL Joe Dokes, Co J, 1s expected to depart this command o/a 00 Jul 19
for service in the Far East. - ’

Miss Mabel Schnorr, » Lincoln, Nebraske, 1s presently
being admitted as a patient at the Lincoln Center Memorial Hoepital, Lincoln,
Nebraske, and will not be able to testify personally in the event of trial. :
A deposition appears to be appropriate and should be taken. ( |

t2. EXPLANATORY OR EXTENUATING CIRCUMSTANCES ARE SUBMITTED HEREWITH. X

SAMPLE

13. #.1 HAVE INVESTIGATED AND FIND 2  PREVIOUS CONYICTION(S) OF OFFENSES COMMITTED WITHIN THE THREE YEARS
NEXT PRECEDING THE COMMISSION OF AN OFFENSE WiTh WHICH THE ACCUSED IS NOW CHARGED (MCW, 1988, par I
73b(1)) AND CURING:

(1} A CURRENT ENLISTMENT, VOLUNTARY EXTEWSION OF ENLISTMENT. APPOINTMENT, OR OTHER ENGAGEMENT OR OBLIGATION FOR
SERYILE OF THE ACCUSED, OR

f2) TME LAST GMLISTMENT, APPQINTMENT, QR OTHER ENGAGEMENT ON OBLIGATION FOR SERVICE OF TME ACCUSED WHICH TEAMI-
NATED UNDER OTHER THAN HONORADLE CONDITIONS OR FAOM WHICH THE ACCUSED DESERTED AND SUGSEQUENTLY Wt iSTED,

b, AN EXTRACT COBY OF THE ACCUSED'S MIL{ITARY RECORDS OF PNEVEOUS CONVICTIONS 13 APPENDED (Bxhibi¢ 15 ¥ X

T4. IN ARRIVINC AT MY CONCLUSIONS | HAVE CONSIDEREQ NOT OMLY THE NATURE OF THE OFFENSE(S) AND THE EVIDENCE -
IN THE CASE, MUT ) HAVE LIKEWISE CONSIDERED THE AGE OF THE ACCUSED, HIS MILITARY SERVICE, AND THE J
ESTAAL ISHED POLICY THAT TRIAL BY GENERAL COURT-MARTIAL WILL BE RESORTED TO ONLY. WHEN THE CHARGES Cam X
BE DiSPOSED OF IN NO OTHER MANNER CONSISTENT Wi TH MILITARY DISCIPLINE,

15, THE CHARGES AND SPECIFICATIONS ARE (N PROPER FORM AND THE MATTERS CONTAINED THEREIN ARE TRUE. TO 1
TH BEST OF MY KNOWLEDGE AND BELIEF. (IFf the anaver is''NQ*, explain and indicate recosmended setion X .
on additional sheet).

18. ANY INCLOSURES RECEIVED BY ME WITH THE CHMARGES AND NOT LISTED ABOVE A5 AN EXHIBIT ARE SECURELY FASTENED X

TUGETHER AMD APPENDED HERETU AS ONE EXHIRNT rEakibit 16 . 1f no swoh inclosures wars received, check TN

17. (Chack appropriate bom ONLY If trial ie recommendad)
TatAL By X GENeraL 2 sPECIAL [} SUMWARY COURT- MA 15 RECOMMEMDED

- — - — COURT- MARTIAL
' Appendix B, continued /
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The reference to the MCM in item 10b has been changed to paragreph
1204 in MCM, U.8., 1969.

MM, U.S., 1969, paragraph T5b(2), states that evidence of previous
convictlons 1s not limited to_offenses similar to the one which the accused
stands convicted. The evidence must, however, relate to offenses committed
during the six yeare next preceding the commlssion of any offense of which
the accused stands convieted. In computlng the six-year period, periods
of unsuthorized sbsence as shown by the flndings 1n the case or by the
evidence of previous convictions should be excluded. The previous convietion

rule at item 13 on opposite page will be changed on future printings of the

form.
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18. REMARKS (If more space is reguired, attach additional shasts.

particular item number, Example:

Item 5c:

Item 6c3

Item Ba:

Examples of metters to be covered here ara:

5. Any other recommendstions.

subsequent reviewlng authorities.

SAMP

The Investligating Officer would continue any remarks and ltems here » ldentifying

1. Discussion of evidence, credibility of witnesses, and sufficiency of yroof.
2. Explanation of delays in completing investigation.
3. Recommendstione to dismiss » reduce, or otherwlse change any specification.

b, Stetement of any anticipeted defenses and any expected difficulties in
proving sreclfications on which trial is recommended.

6. Any other matbers which should be known to the convening authority and

Cheek [_] yms (X ap if additional zheats are attached)

L E

19. | HAYE NQ PREYIQUS CONMECTION WITH THIS CASE OR ANY CLOSELY RELATED CASE., (If ary cennmection Is indicated, at.
tach a full emplanation.) ! AM NOT AWARE OF AMY REASONS WHICH WOULD DISQUALIFY ME FROM ACTING AS INVESTIGATING
OFFICER, (If any reasons appear te exist, attach o statement giviag full details,)

TYPED MAME, GRADE, AND ORGANIZATION OF INYESTIGATING OFFICER

ROGER A. YOUNG, MAT, Inf, Hq 3d Bn, 99th Inf

g A Lo

w L. & OOVEII[MBNT PHI#NG OFFICE : 1959 O - 519372

Appendix B, Continued
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APPENDIX C
ABCDSC (21 Oct 87) 3d Ind
SUBJECT: Court-Martial Charges Against Private First Class E-8 Elias A. Phillips, US 78 565

498 (BSAN: ]

Headquarters Support Command, 5th Infantry Division, Camp Runamuck, Louisiana 60251, 80
October 1967

TO: Commanding General, 5th Infantry Division, ATTN: ABCDJA, Camp Runamuck, Louisi-

ana 60251 :
1. I have considered the attached charges against Private First Class E-3 Elias A. Phillips, US
78 665 498 (SSAN: ), Headquarters and Headquarters Company, 5th Supply and

Transport Battalion, 5th Infantry Division, and the report of investigation made in accordance
with paragraph 84, Manual for Courts-Martial, United States, 1969, and Article 82, UCMJ.

2. A copy of the substance of the testimony on both sides during the investigation has been furn-
ished to the accused,

3. To the best of my knowledge, all material witnesses will be available in the event of trial by
court-martial.

4. Subject EM has been counseled by Chaplain Eric M. Mass, Headquarters Support Command,
5th Infantry Division, in compliance with AR 683-56 (Incl 5).

b. In my opinion, Private First Class Phillips should be discharged from the service, I recom-
mend trial by general court-martial.

5 Inel ALLEN F. ETHAN.
Added 2 incl Colonel, Inf
4. Report of Investigation Commanding

5. Statement of Chaplain

5-9
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CHAPTER 6
ORDERS

6-1. References.

a. Uniform Code
(UCMJ).

b. Manual for Courts-Martial, United States,
1969 (MCM).

¢. DA Pam 27-5.

d. AR 310-190.

e. AR 27-10,

of Military Justice

6-2. Discussion.

Army Regulation 27-10, Chapter 12, pre-
scribes the format to be used in the preparation
of courts-martial and convening orders. Ap-
pendix 4, MCM, 1969, shows the contents of a
convening order.

There are five different types of orders which
are used in the administration of military
justice:

- court-martial convening orders;
- Bummary court-martial orders;
special court-martial orders;

. general court-martial orders; and
nonjudicial punishment orders.

o a0 e

6~3. Court-Martial Convening Orders.

These orders are used to convene each of the
three types of courts-martial. A court-martial
may be convened by verbal orders; however,
if this does oceur, a confirming order should be

published as soon thereafter as practicable.
Court-martial convening orders are numbered
consecutively, beginning at the start of each
calendar year, and bear the date of publica-
tion. The first numbered publication in a series
issued in any calendar year will bear a nota-
tion above the heading of the first page show-
ing the number of the last order issued for
that series for the past year (para 9a(2), AR
310-10). A separate order should be used to
appoint each court and for each amendment.
There is no limit to the number of orders
which may be published per day. When, be-
cause of an error, an order must be corrected,
the corrected order, bearing the same number
as the faulty order, should bear the phrase
“CORRECTED COPY—DESTROY ALL
OTHERS” at the top and bottom of the order.
Convening orders should not be amended more
than twice because of the margin of error in-
volved. If there are two changes to a conven-
ing order and a third change becomes neces-
sary, 8 new court-martial should be convened
withdrawing any unarraigned cases from the
previous court and referring them to the new
court. For obvious reasons of proceedings in
revision, an order convening a court-martial
should never be revoked.

a. Opening Paragraph. The opening paragraph of general and special court-martial convening
orders will specify the kind of court being appointed and the place and time it is to meet, and may

include special instructions or limitations.

Ezxample 1:

A aspecial court-martial is hereby ordered to convene at Fort Blank, Missouri, at 0900 hours, 23
September 1968, or as soon thereafter as practicable, for the trial of such persons as may be
properly brought before it. The court will be constituted as follows:

AGO 8B66A

6-1




Pam 27-16

Ezample 2.

A special cour{-martial is hereby ordered to convene at Camp Swampy, Kansas, at 0900 hours,
1 October 1968, or as scon thereafter as practicable, for the trial of Private E-1 Horatioc M.
Lightfinger, RA 12 845 678 (SSAN: 112-21-2858), Co M, 6180th Inf, ONLY. The court will be
constituted as follows:

Ezample 8:

A special court-martial is hereby ordered to convene at Fort Potomae, Virginia, at 0900 hours,
3 February 1968, or as soon thereafter as practicable, for the trial of enlisted persons who make a
timely request pursuant to Article 25{(c), UCMJ, that enlisted persons serve on it. The court will
be constituted as follows:

b. Members, The court-martial members are listed in the order of grade and rank, including the
gervice number, social security account number, organization of each person, and branch of serv-
ice. An order detailing enlisted persons as members of a court must show the company, battery,
troop, detachment, or corresponding unit of each enlisted member of the court.

Example:
MEMBERS

LTC Ralph M. Herron, 083861 (SSAN: ___ __ ____), INF, 808d INF.

LTC Robert D. Peckhen, 062819 (SSAN: ), ARMOR, 803d INF.

MAJ Corneliug C. Dobbins, 0206871 (SSAN: Y. @QMC, 803d INF.

SGM (E-9) Billy S. Rose, RA 1874738 (SSAN: , A BTRY, 6th HOW
BN.

MSG (E-8) Luna J. Brown, RA 18422166 (SSAN: ), B BTRY, 6th HOW
BN, '

¢. Counsel, After the list of court members, the designation of the trial counsel and defense
counsel and each of their assistants, together with their legal qualifications, are shown,

FEzample:
COUNSEL
CPT JOHN M ITAMS, 021161321 (SSAN: ), Inf, 1st BN, 69th Inf,
TRIAL COUNSEL, not a lawyer in the sense of Art 27
1LT WILBERT N BROWN, 02142180 (3SAN: ), Inf, 1st BN, 69th Inf, ASSIST-
ANT TRIAL COUNSEL, not a lawyer in the sense of Art 27
CPT PAUL H SMITH, 026563822 (SSAN: ), Inf, 1st Bn, 69th Inf, DE-
FENSE COUNSEL, member of Bar of Supreme Court of Missouri
1LT LOUIS P JORDAN, 02912111 (SSAN: }, Inf, 1st Bn, 69th Inf, ASSISTANT

DEFENSE COUNSEL, not a lawyer in the sense of Art 27

d. Closing and Authentication.

(1) Closing. When a new court-martial is convened and it is intended to have it try charges
previously referred to another court, the new convening order should include a provision with-
drawing such charges from the old court and referring them to the new court.
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Example:

All unarraigned cases in the hands of the trial counsel of the special court-martial convened by
CMCO 120, this Headquarters, dated 1 August 1968, will be brought to trial before the court
hereby convened.

BY ORDER OF COLONEL STOCK:

(2) Authentication. Court-martial orders are authenticated by placing at the bottom either
the personal signature of the convening authority or, more commonly, & command line and an “of-
ficial” section. The command line gives the name of the individual who is igsuing the directive.

Examples:

BY COMMAND OF MAJOR GENERAL JONES:
(When commander is a general officer)

BY ORDER OF COLONEL WILSON;
{When commander is below grade of brigadier general)

The “official”’ section includes: .

(a) the typed signature block of the chief of staff, adjutant general or adjutant.

(b) the word “OFFICIAL” in capital letters at the left margin on the same line as the first
line of the signature block of the chief of staff—adjutant general or adjutant.

(¢} the typed signature block of the adjutant general, adjutant or executive officer placed
five lines below the word “OFFICIAL” and indented two spaces from the left of margin,

{(d) either the written signature of the adjutant general, adjutant or executive officer, as
appropriate, or the official impression and seal of the headquarters placed over the word “OFFI-
CIAL" (para 10¢{6)}, AR 810-10).

Ezamples:

OFFICIAL: HENRY Y. SMITH
Colonel, GS
Chief of Staff
ROGER R. ROSE
LTC, AGC
Adjutant

OFFICIAL: JOHN J. JONES
LTC, AGC
Adjutant General

WAYNE W, WILLIAMS

CW2, USA

Apggistant Adjutant General

e. Amendments. The amending order may relieve the person concerned and appoint his succes-
sor, It should not merely delete certain names and add others.

AGO 48664
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Ezample 1:

DEPARTMENT OF THE ARMY
HEADQUARTERS 998TH IN FANTRY BRIGADE
Fort Amherst, Ohio 86507

COURT-MARTIAL CONVENING ORDER
NUMBER 151

CAPTAIN HORACE J. KEYS, 080090 (SSAN: ), Inf, 998th Inf, not a lawyer in
the sense of Article 27, is detailed trial counsel of the special court-martial convened by CMCO
150, this Headquarters, dated 1 November 1968, vice CAPTAIN ALFRED 0, EAGLES, 0688788
(SSAN: ), Inf, 998th Inf, relieved.

BY ORDER OF COLONEL STOCK:

2 November 1968

Ezxample 2.
DEPARTMENT OF THE ARMY
HEADQUARTERS 998TH INFANTRY BRIGADE
Fort Ambherst, Ohio 86507
COURT-MARTIAL CONVENING OI}DER 15 November 1968
NUMBER 158

The following members are detailed to SPCM convened by CMCO 150 thig Headquarters, dated 1
November 1968, as amended by CMCO 151, this Headquarters, dated 2 November 1968, for the

trial of PVT (E-2) JOHN F. DAY, RA 18756592 (SSAN: ), Co F, 998th INF, only:
MSG (E-8) DWAN V KORNIG, RA 13216580 (SSAN: ), Hq & Hq Co, 998th Inf
MSG (E-8) OTHO BARNES, RA 12516391 (SSAN: ). Co G, 998th Inf
MSG (E-8) SAMUEL A SERTER, RA 15373864 (SSAN: ', Co A, 998th Inf

BY ORDER OF COLONEL STOCK :

f. Summary court-martial convening orders may follow the following format:

DEPARTMENT OF THE ARMY
HEADQUARTERS 14TH ENGINEER BATTALION
Fort Marshall, Towa 61250

COURT-MARTIAL CONVENING ORDER 19 May 1968
NUMEBER 6
Effective this date Major Jacob E. Muller, 094041 (SSAN: ), CE, 14th Engineer

Battalion, is detailed a summary court-martial.

BY ORDER OF COLONEL NEWMAN:
OFFICIAL: J. R. HARRYTON
Major, AGC
Adjutant
8/Wayne E. Alkey
t/WAYNE E. ALKEY
CwWs, USA
Asst Adjutant General

O 88664
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6-4. Court-Martial Orders,

Court-martial orders are used to promulgate
the results of trial and initial action of the
convening authority for summary, special, or
general court-martial, and any subsequent ac-
tion taken on the cage. They are titled respec-
tively summary, special, or general court-mar-
tial orders. The order which announces the re-
sult of trial and initial action of the convening
authority is referred to as an “initial” or
“promulgating” order. Orders issued subse-
quent to the initial order are referred to as
“supplementary” orders. Orders within each
category (summary, special, or general} are
numbered consecutively beginning with the
start of each calendar year. An order promul-
gating the result of trial by each summary,
special, or general court-martial and any ac-
tion by the convening or higher authorities on
the record of trial, although not necessary to
the validity of the trial, will be issued whether
such result was an acquittal or otherwise and
regardless of the action of the convening or
higher authorities thereon. Initial orders bear
the date of action of the convening authority.
An order promulgating an acquittal or action
on the findings or sentence taken subsequent
to the initial action of the convening authority
will bear the date of its publication. In the case

Pam 27-16

of a joint or common trial, even though one
record of trial is prepared, a separate order
will be issued for each accused. There ig no
limit to the number of orders which may be
published per day. It should be remembered
that orders are distributed and utilized by
many agencies not having access to the rec-
ord of trial. Accuracy in the promulgation of
orders can be assured by careful and pains-
taking attention in preparation followed by
faultless checking. The only certain method to
use in “proofing” a draft order is to take
nothing for granted as each portion of the
order is examined, The record of trial and al-
lied papers should be consulted, item by item,
as each essential element is verified,

a. Initial Court-Martial Orders. Every ini-
tial court-martial order containg the following
part of elements:

{1) Heading;

(2) Opening paragraph:

(3) Charges and specifications;

(4) Pleas;

(5} Findings;

(6) Sentence;

(7) Action of the convening authority;
and

(8) Authentication.

(a¢) Heading. Same as for court-martial convening order. A separate series is maintained for
each type of court-martial but initial and supplementary orders are not distinguished.

Frample:

DEPARTMENT OF THE ARMY
HEADQUARTERS 998TH INFANTRY BRIGADE
Fort Amherst, Ohio 86507

SPECIAL COURT-MARTIAL ORDER
NUMBER 37

{?) Opening paragraph. The opening paragraph identifies the type of court-martial which
tried the case, the place it convened, the order which appointed the court with any amending
orders, and the accused. If the proceeding is a rehearing, the order announces this fact and identi-
fies by number, headquarters, and date, the order that announced the original proceedings. The
accused is identified by grade, pay grade, name, service number, social security account number,
armed force, and organization.

1 August 1968

Ezample:
Before a special court-martial which convened at Fort Amherst, Ohio, pursuant to Court-Mar-
tial Convening Order No. 112, this Headquarters, Aated 1 June 1968, as amended by Court-Mar-

6-6
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tial Convening Order No. 114, this Headquarters, dated 26 June 1968, was arraigned and tried [on
a rehearing, the former proceedings have been published in Special Court-Martial Order No. 15,
this Headquarters, dated 1 March 1968 and Special Court-Martial Order No. 29, this Headquar-
ters, dated 10 June 1968] :

Private (E-2) John A, Dowdy, RA 47412564 (SSAN: i, U.8. Army, Company A,
62d Infantry.

(¢) Charges and specifications. With certain exceptions hereafter noted, the charges and
specifications are copied verbatim from the charge sheet in summary and special court-martial
cases and from the verbatim transcript of the arraignment in a general court-martial cage. When
" a specification has been withdrawn prior to arraignment, the remaining specifications will be re-
numbered and the fact of withdrawal will not be brought to the attention of the court (informa-
tion to the contrary in MCM, 1969, and AR 27-10 notwithstanding}, When the specification con-
tains classified security information only the order retained in the files of the issuing headquar-
ters and those copies which accompany the record of trial are verbatim. When the specification
contains obscene matter, unfit for general publication, only those copies of the order which are re-
tained in the headquarters file, which accompany the record of trial, which are furnished the chief
custodian of the personnel records of the armed force concerned and which are furnished the au-
thorities where the accused is or will be held or confined, are verbatim.

When the specification has been amended prior to the court-martial’s announcement of its
findings, the order will show the specification as amended.

(d) Pleas. The pleas are copied verbatim from the transcript of the arraignment, e.g., “To
the Specification and Charge: Not Guilty.” In addition, any change in the plea i8 reported, e.g.,
“To the Specification and Charge: Guilty, changed to Not Guilty,” When the accused stands mute,
a plea is entered by the law officer of a general court-martial or president of a special court-
martial, e.z., “To all Specifications and Charges: Accused stood mute. Plea of Not Guilty entered
by the (Law Officer) (President).” When the specification is dismissed on motion prior to the
accused’s plea, the specification is reported verbatim in the order, and under “Pleas,” the dismis-
sal is shown thus: “To the Specification of Charge I and Charge I: Dismissed on motion of the
defense on ground of former jeopardy.”

(¢) Findings. The findings must be copied verbatim from the record of trial even though
the announcement ig incomplete or ambiguous, Any subsequent attempt by the court-martial to
modify or reannounce its findings should also be copied verbatim. When a specification to which
the accused has pleaded is subsequently disposed of other than by submission to the court-martial
on the general verdict, such disposition must be shown.

Example 1: Of the Specification and the Charge: Guilty.
Ezample 2: Of all the Specifications and Charges: Not guilty.
Example 8: Of Specification 1, Charge 1: Motion for finding of not guilty sustained.

Example 4: Of Specification 2, Charge 1: Dismissed on motion of the defense on the grounds of
res judicata.

Example 5: Of the Specification and the Charge: Withdrawn by order of the convening authority
after evidence on the merits had been received because of military necessity occa-
sioned by enemy action.

When the accused has been acquitted of all charges and specifications, in addition to report-
ing the findings of not guilty, the order will show the date the findings were announced, e.g., “The
findings were announced on 25 July 1968.” In such a case, of course, there is no sentence nor ac-
tion by the convening authority to be announced.
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tial to modify or reannounce its sentence must also be copied verbatim. In parentheses following
the sentence, the number of previous convictions congidered by the court-martial should be noted,
or if none were considered, this fact should be noted. The date the sentence was adjudged is then
reported, '

Ezxample 1: To forfeit $60.00 per month for 6 months, to be confined at hard labor for 6 months
and to be reduced to the grade of Private (E-1). (No previous convictions consid-
ered.)

The sentence wag adjudged on 25 July 1968,

Ezample 2: To forfeit $50.00 per month for 6 months, to be confined at hard labor for 6 months
and to be reduced to the grade of Private (E-1).
Upon inquiry by the law officer, the president stated that the foregoing announce-
ment did not accurately state the sentence imposed by the court-martial in closed
session and upon secret written ballot, The president then announced to the accused
that the sentence actually imposed by the court-martial was:
To forfeit $50.00 per month for § months, to be confined at hard labor for 6 monthsg,
and to be reduced to the grade of Private (E-1). (One previous conviction congid-
ered.)
The sentence was adjudged on 25 July 1968.

(g) Action of the convening authority. The convening authority’s action ig copied ver-
batim, including the heading, date, and signature. The body of the action will include verbatim any
reprimand administered pursuant to the sentence of the court-martial as approved,

Ezxample:

ACTION
DEPARTMENT OF THE ARMY
HEADQUARTERS 1ST ENGINEER BATTALION
Fort Pecos, Texas 21605
16 August 1968

In the foregoing case of Private (E-2) Lenny F. Ball, RA 21784561 (SSAN: R
U.8. Army, Company A, 1st Engineer Battalion, the sentence is approved and will be duly exe-
cuted. The Fort Pecos Stockade is designated as the place of confinement and the confinement will
be served therein or elsewhere asg competent authority may direct,

/8/ William T, Jones

/t/ WILLIAM T. JONES
LTC, CE
Commanding

When the convening authority has recalled and withdrawn his first action and substituted
a second action prior to publication of the first, only the second is reproduced in the order.

6=7
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Ezample:

ACTION
DEPARTMENT OF THE ARMY
HEADQUARTERS 1ST ENGINEER BATTALION
Fort Pecos, Texas 21605
16 August 1968

In the foregoing case of Private (E-2) Lenny F. Ball, RA 21784561 (SSAN: ),
U.8. Army, Company A, 1st Engineer Battalion, the action taken by me on 15 August 1968 is
withdrawn and the following substituted therefor: In the foregoing case of Private (E~2) Len-
ny F. Ball, RA 21784561 (SSAN: , U.8. Army, Company A, 1st Engineer Battalion,
the findings of guilty of Specification 1, Charge I, are disapproved. Only so much of the sentence as
provides for confinement at hard labor for 3 months and reduction to the grade of Private E-1
is approved and will be duly executed. The Post Stockade, Fort Pecos, Texas, is designated ag the
place of confinement and the confinement will be served therein or elsewhere as competent author-
ity may direct.

/8/ William T, Jones

/t/ WILLIAM T. JONES
LTC, CE
Commanding

If, pursuant to paragraph 94a(2), MCM, 1969, the convening authority withdraws his pre-
vious action in a case in which a promulgating order of execution has previously been published,
he shall publish a new promulgating order. The action shall be followed by the following nota-
tion:

Special Court-Martial Order No.

(k) Authentication, Court-martial orders are authenticated in the manner indicated in
6-3d(2) ahove,

(%) Acceptable examples of completed initial court-martial orders are as follows:

DEPARTMENT OF THE ARMY
HEADQUARTERS 1ST BATTALION 75TH INFANTRY
Fort Blank, Missouri 72178

SUMMARY COURT-MARTIAL ORDER 22 July 1968
NUMBER 4

Before a summary court-martial which convened at Fort Blank, Missouri, pursuant to Court-Mar-
tial Appointing Order Number 7, Headquarters, 1st Battalion, 75th Infantry, 18 July 1968, was
arraigned and tried:

Private (E-1) Lawrence A. Monko, RA 21821755 (SSAN: ), U.S. Army Company
B, 1st Battalion, 756th Infantry.

Charge: Violation of the Uniform Code of Military Jugtice, Article 113.

Specification: In that Private (E-1) Lawrence A. Monko, U.S. Army, Company B, 1st Battalion,
75th Infantry, on or about 15 July 1968, at Fort Blank, Missouri, being posted as a sentinel, was
found sleeping on his post.

, this headquarters, 19 , i8 rescinded.

PLEAS
To the Specification and Charge: Not Guilty.

FINDINGS
Of the Specification and Charge: Guilty,
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SENTENCE
To be confined at hard labor for 30 days and to forfeit $50.00 per month for one month. (One pre-
vious conviction considered.)
The sentence was adjudged on 19 July 1968.

ACTION
DEPARTMENT OF THE ARMY
HEADQUARTERS 18T BATTALION 76TH INFANTRY
Fort Blank, Missouri 72178
22 July 1968

In the foregoing case of Private (E-1) Lawrence A. Monko, RA 21821755 (SSAN: },
U.S. Army, Company B, 1st Battalion, 75th Infantry, the sentence is approved and will be duly ex-
ecuted, but that portion thereof adjudging confinement at hard labor for 30 days is sugpended
until 21 August 1968, at which time unless the suspension is sooner vacated the suspended por-
tion shall be remitted without further action.

/8/ Martin N. Marks
/t/ MARTIN N. MARKS

Colonel, Inf
Commanding

BY ORDER OF COLONEL MARKS:

OFFICIAL: RUSSEL A. PAPES
Major, Inf
Adjutant

DISTRIBUTION :
(Pursuant to AR 27-10)

DEPARTMENT OF THE ARMY
HEADQUARTERS 22D INFANTRY DIVISION
Fort Blank, Missouri 72178

GENERAL COURT-MARTIAL ORDER 14 April 1968
NUMBER 16

Before a general court-martial which convened at Fort Blank, Missouri, pursuant to Court-Mar-
tial Convening Order No. 204, Headquarters, 22d Infantry Division, 8 December 1967, as amended
by Court-Martial Convening Order No. 1, Headquarters, 22d Infantry Division, 3 March 1968, was
arraigned and tried:

Private (E-2) Harold D. Wennerfeldt, RA 43211234 (SSAN: _ _ __ -,y U8, Army, Bat-
tery A, 4th Field Artillery Battalion, 60th Artillery.

Charge: Violation of the Uniform Code of Military Justice, Article 91.

Specification: In that Private (E-2) Harold D. Wennerfeldt, U.S. Army, Battery A, 4th Field
Artillery Battalion, 60th Artillery, did, at Fort Blank, Missouri, on or about 4 March 1968 assault
Sergeant Milton L. Yarbrought, his superior noncommissioned officer, who was then in the execu-
tion of his office, by pointing a loaded carbine at him and saying, “One more trick like that and
you end up with your nose in the mud,” or words to that effect.

PLEAS
To the Specification and the Charge: Not Guilty.
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FINDINGS
Of the Specification and the Charge: Not Guilty.
The findings were announced on 25 March 1968,
BY COMMAND OF MAJOR GENERAL BISMADE:

OFFICIAL: SIMS M. YOUNG
Colonel, GS

Chief of Staff
s/Page H. Rogers
t/PAGE H. ROGERS
LTC, AGC
Adjutant General

DISTRIBUTION
(Pursuant to AR 27-10)

DEPARTMENT OF THE ARMY
HEADQUARTERS 18T BATTALION 75TH INFANTRY
Fort Blank, Missouri 72178

SPECIAL COURT-MARTIAL ORDER 14 August 1968
NUMBER 32

Before a special court-martial which convened at Fort Blank, Missouri, pursuant to Court-Martial
Convening Order Number 182, Headquarters, 1st Battalion, 75th Infantry, 18 July 1968, was ar-
raigned and tried:

Private (E-2) Frank L. Korne, RA 76543212 (SSAN: ), U.S. Army, Company B,
1st Battalion, 75th Infantry.

Charge I: Violation of the Uniform Code of Military Justice, Article 113.

Specification 1: In that Private (E-2) Frank L. Korne, U.S. Army, Company B, lst Battalion,
75th Infantry, on or about 5 August 1968, at Fort Blank, Missouri, being posted as a sentinel, was
found sleeping on his post.

Specification 2: In that Private (E-2) Frank L. Korne, U.S. Army, Company B, 1st Battalion,
75th Infantry, on or about 5 August 1968, at Fort Blank, Missouri, being posted as a sentinel d1d
leave his post before he was regularly relieved.

Charge II: Violation of the Uniform Code of Military Justice, Article 89.

Specification: In that Private (E-2) Frank L. Korne, U.S. Army, Company B, 1st Battalion,
75th Infantry, did, at Fort Blank, Missouri, on or about 5 August 1968, behave himself with dis-
respect towards First Lieutenant James P. Dodds, his superior officer, by saying to him, “You
First Johng are all alike. You’d think the Army couldn’t run without you sticking your noses into
matter that don’t concern you,” or words to that effect.

PLEAS
To all the Specifications and Charges: Not Guilty'._

FINDINGS
Of Specification 1, Charge I: Guilty.
Of Specification 2, Charge I: Not Guilty.
Of Charge I: Guilty.
Of the Specification, Charge II: Guilty.
Of Charge II: Guilty.
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SENTENCE
To be confined at hard labor for 6 months and to forfeit $§50.00 per month for 6 months. (One
previous conviction considered.)
The sentence was adjudged on 12 August 1968.

ACTION
DEPARTMENT OF THE ARMY
HEADQUARTERS 15T BATTALION 76TH INFANTRY
Fort Blank, Missouri 72178
14 August 1968

In the foregoing case of Private (E-2) Frank L. Korne, RA 76543212 (SSAN: ),

U.S. Army, Company B, 1st Battalion, 75th Infantry, the sentence is approved and will be duly

executed. The Post Stockade, Fort Blank, Missouri, is designated as the place of confinement and
the confinement will be served therein, or elsewhere as competent authority may direct.

/8/ Martin N. Marks

/t/ MARTIN N. MARKS
Colonel, Inf
Commanding

BY ORDER OF COLONEL MARKS:

OFFICIAL: /8/ Rusgsel A. Papes
/t/ RUSSEL A. PAPES
Major, Inf
Adjutant

DISTRIBUTION:
(Pursuant to AR 27-10)

b. Supplementary Cowrt-Martial Orders. Contrary to the requirement in the case of initial court-
martial orders, no formal “Action” personally signed by the commander is necessary to support
publication of a supplementary order.

(1) Form.

(a) General. The general form of the supplementary court-martial order is set out in the
Manual for Courts-Martial and Army Regulation 310-10, The order includes three elements—the
heading, the body and the authentication.

(b) Heading. The heading is the same as for the initial court-martial order. It states the
headquarters, its address, the type of order and number, and the date—which is the date of pub-
Heation.

Erample:
DEPARTMENT OF THE ARMY
HEADQUARTERS 49TH INFANTRY DIVISION
Fort Pecos, Texas 21605
GENERAL COURT-MARTIAL ORDER 30 August 1968
NUMBER 38

(¢) Body. In most orders the body consists of one paragraph without caption or heading.
Even where, because of the quantity of the material to be included, the body is divided into a
number of paragraphs for ease of reading, no marginal headings or captions are used.

(d) Authentication. Supplementary orders are authenticated in exactly the same manner
as initial orders.
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(2) Content. The body always contains an introductory sentence identifying the case and the
initial court-martial order. Additional data, as appropriate, ig included to:
(2} Announce the affirmance of the sentence on appellate review (GCM) ;
(b) Order the sentence executed (GCM) ;
(¢) Designate a place of confinement or announce that the confinement has been served
(GCM) ;
(d) Remit or suspend all or a part of the sentence;
(e) Vacate a previous suspension;
(f) Set aside findings or sentence and order a rehearing or dismiss the charges and reastore
all rights, privileges and property affected;
(g) Apply the forfeitures (GCM) ;
() Credit the accused with confinement served under the sentence adjudged at a former
trial in the same case;
(i} Promulgate action on the sentence by The J udge Advocate General, the Secretary of
the Department, or the President (GCM) ;
(/) Promulgate the action of a convening authority who has dismissed the charges in lieu
of holding a new trial under Article 78 of the Code.
(3) Acceptable examples of accomplishing some of the above actions are as follows:

SAMPLE ORDER—REMISSION OR SUSPENSION

DETARTMENT OF THE ARMY
HEADQUARTERS 1ST BATTALION 22D ARTILLERY
Fort Amherst, Ohio 86507

SPECIAL COURT-MARTIAL ORDER 14 April 1968
NUMBER 12

The unexecuted portion of the sentence to forfeiture of $50.00 per month for 6 months and confine-
ment at hard labor for 6 months in the case of Private (E-1) Fiorello Guardian, RA 51505332
(SSAN: 476-95-2368), U.S. Army, A Battery, 1st Battalion, 22d Artillery, adjudged on 2 March
1968 and promulgated in Special Court-Martial Order No. 11, this Headquarters, dated 3 March
1968, is (remitted) (suspended for 6 months, at which time unless the suspension is sooner va-
cated, the unexecuted portion of the sentence will be remitted without further action).

BY ORDER OF COLONEL MARKS:

OFFICIAL: /8/ Rusgel A, Papes
/t/ RUSSEL A. PAPES
Major, Inf
Adjutant
DISTRIBUTION :

(Pursuant to AR 27-10)

SAMPLE ORDER—VACATION OF SUSPENSION

DEPARTMENT OF THE ARMY
HEADQUARTERS 18T BATTALION 22D ARTILLERY
Fort Amherst, Ohio 86507

SPECIAL COURT-MARTIAL ORDER 5 July 1968
NUMBER 15

S0 much of the order published in Special Court-Martial Order No. 12, this headquarters, dated 14

6-12 . AGO 68664
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April 1968, as suspends, effective 14 April 1968, execution of the approved sentence to forfeiture of
$50.00 per month for 6 months and confinement at hard labor for 6 months in the case of Private
(E-1) Fiorello Guardian, RA 51506332 (SSAN: , U.8. Army, A Battery, 1st Bat-
talion, 22d Artillery, adjudged on 2 March 1968 and promulgated in Special Court-Martial Order
No. 11, this headquarters, 8 March 1968, and not subsequently maodified, is vacated. The unexe-
cuted portion of the sentence will be duly executed. The prisoner will be confined in the Fort Am-
herst Stockade and the confinement will be served therein, or elsewhere as competent authority

may direct.
BY ORDER OF COLONEL SNYDER:
OFFICIAL:

DISTRIBUTION
(Pursuant to AR 27-10)

6-5. Nonjudicial Punishment Orders.

@. Changes to AR 27-10 and AR 310-10 re-
quire the publication of special orders to an-
nounce Article 15 punishments of reduction in
grade, forfeiture and detention of pay. Actions
to set aside, mitigate or suspend such punish-
ments or vacate suspension of punishment

. must also be published in special orders.

(1) AR 310-10 provides the following
transaction codes for preparation of orders:
(a) TC 3183—Reduction.
{b) TC 316—Reduction-Suspension/
Mitigation/Setting Aside,
(¢) TC 385—Forfeiture or Detention
of Pay.

/s/ Russel A. Pinn
/t/ RUSSEL A. PINN

Major, Inf
Adjutant

(d) TC 386—Restoration of Forfeited
or Detained Pay.

{(2) In preparing orders to suspend, miti-
gate or set aside an Article 15 punishment, or
to vacate a sugpension, in the absence of a
specific transaction code number provided by
AR 310-10, transaction code number TC 999
will be utilized in accordance with appendix
II, AR 310-10,

b. The following orders may be used as ex-
amples in publishing various actions under
Article 15, UCMJ,

SAMPLE ORDER—REDUCTION-SETTING ASIDE

DEPARTMENT OF THE ARMY
HEADQUARTERS 2D ENGINEER BATTALION
Fort Swampy, Kansas 38366

SPECIAL ORDER
NUMBER 148

30 June 1968

000, TC 315. UP Art 15 UCMJ and AR 27-10, the reduction for misconduct announced in (insert

aprop order) is modified as indic below,
BRAVO, ROMEOQO P, RA 13395846 (SSAN:

* Kan 38366

AGO 6866A
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Grade (from-to)

*Act: Reduction set aside. (Include language from part I, section III, DA Form 2627-2, or
part II, section I, DA Form 2627-2.) All rights, privileges and property of which indiv
has been deprived by virtue of punishment so set aside WB restored,

Eff Date: (Insert date aprop section of DA Trorm 2627-2 was signed.)

DOR: (see para 3-8¢(5), AR 27-10) :

FOR THE COMMANDER:

OFFICIAL: G. E. PRATT
Major, AGC
Adjutant
s/D, L, Pick
t/D. L. Pick
CwW2, USA
Asst Adjutant
DISTRIBUTION :

(Pursuant to AR 27-10)

SAMPLE ORDER—REDUCTION-SUSPENSION

DEPARTMENT OF THE ARMY
HEADQUARTERS 2D ENGINEER BATTALION
Fort Swampy, Kansas 38366

SPECIAL ORDER 20 June 1968
NUMBER 149

000, TC 315. UP Art 16 UCMJ and AR 27-10, the reduction for rhisconduct announced in (in-
sert aprop order) is modified as indic below.

BRAVO, ROMEO P. RA 13395846 (SSAN:
Kan 38366

Grade (from-to)

Act: Reduction suspended. (Include language from part I, section III, DA Form 2627-2, or
part II, section I, DA Form 2627-2.)

Eff Date: (Insert date aprop section of DA Form 2627-2 was signed.)

DOR: (See para 3-8¢(5), AR 27-10)

FOR THE COMMANDER:

) PFC E3 Co A 2d Engr Bn Ft Swampy,

OFFICIAL: G. E. PRATT
Major, AGC
Adjutant
s/D. L. Pick
t/D. L. PICK
CwW2, USA
Agst Adjutant
DISTRIBUTION :

(Pursuant to AR 27-10)

“Far examples of other mctions, see p. 193, C7, AR 310-10,
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SAMPLE ORDER—FORFEITURE ORE DETENTION OF PAY

DEPARTMENT OF THE ARMY
HEADQUARTERS 2D ENGINEER BATTALION
Fort Swampy, Kansas 38366

SPECIAL ORDER 20 June 1968
NUMBER 151

000. TC 385. UP UCMJ, Article 16 AR 27-10 the fol forfeiture or detention of pay is an-
nounced.

BRAVO, ROMEO P. RA 13395846 (SSAN:
Swampy, Kan 38366

Act: Forfeiture

Eff date: 20 June 68

Imposed by: CO, 2d Engr Bn, Ft Swampy, Kan
Amt: $25.00 per mo for 2 mo

Ran: Misconduct

FOR THE COMMANDER:

), PFC (E3) Co A 2d Engr Bn Ft

OFFICIAL: G, E, PRATT
Major, AGC
Adjutant
8/D. L. Pick
t/D. L. PICK
CW2, USA
Asgt Adjutant
DISTRIBUTION :

(Pursuant to AR 27-10)
SAMPLE ORDER-—SETTING ASIDE FORFEITED OR DETAINED PAY

DEPARTMENT OF THE ARMY
HEADQUARTERS 2D ENGINEER BATTALION
Fort Swampy, Kansas 38366

SPECIAL ORDER 30 June 1968
NUMBER 152

000, TC 386. UP Art 156 UCMJ and AR 27-10, the forfeiture or detention of pay announced in (in-
sert aprop S0O) is modified as indic below.
BRAVO, ROMEO P. RA 13395846 (SSAN:
Kan 88366

Act: Forfeiture set aside. (Include language from part I, section III, DA Form 2627-2, or

part II, section I, DA Form 2627-2.)
Eff date: 30 June 1968
Amt restored: $20 per mo for 2 mo

FOR THE COMMANDER:

OFFICIAL: G. E. PRATT
Major, AGC
Adjutant

) PFC E3 Co A 2d Engr Bn Ft Swampy,
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8/D. L, Pick

t/D. L. PICK
Cwe, USA
Agst Adjutant

DISTRIBUTION :
(Pursuant to AR 27-10)

SAMPLE ORDER—REDUCTION

DEPARTMENT OF THE ARMY
HEADQUARTERS 2D ENGINEER BATTALION
Fort Swampy, Kansas 38366

SPECIAL OEDER

NUMRBER 153 20 June 1968
000. TC 313. Fol indiv REDUCED as indic.

BRAVOQO, ROMEO P. RA 18395846 (SSAN: } PFC E3 Co A 2d Engr Bn, Ft Swampy,
Kan 38366

GR red to: PVT E2 Perm

Red by: CO 2d Engr Bn

Eff date: 20 June 68

DOR: 20 June 68

Rsn: Misconduct

Auth: Art 15 UCMJ and AR 27-10

FOR THE COMMANDER:

OFFICIAL: G. E, PRATT
Major, AGC
Adjutant
s/D. L. Pick
t/D. L. PICK
CwW2, USA
Asst Adjutant
DISTRIBUTION :

(Pursuant to AR 27-10)
SAMPLE ORDER—REDUCTION-MITIGATION

DEPARTMENT OF THE ARMY
HEADQUARTERS 2D ENGINEER BATTALION
Fort Swampy, Kansas 38366

SPECIAL ORDER
NUMBER 154 29 June 1968

000. TC 815, UP Art 15 UCMJ and AR 27-10, the reduction for misconduct announced in (ingert
aprop order) is modified as indic below.

BRAVO, ROMEO P, RA 13395846 (SSAN: ) PFC E3 Co A 2d Engr Bn Ft Swampy,
Kan 38366

6-16 AGO 880A

O

D




@

@

Grade (from-to)
Act:
part II, section I, DA Form 2627-2.)

Pam 27--16

Reduction mitigated. (Include language from part I, section III, DA Form 2627-2, or

Eff Date: (Insert date aprop section of DA Form 2627-2 was signed.)

DOR: (See para 8-8¢(5), AR 27-10)

FOR THE COMMANDER :
OFFICIAL:

s/D. L. Pick

t/D. L. PICK
Cw2, USA
Asgst Adjutant

DISTRIBUTION:
(Pursuant to AR 27-10)

6-6. Distribution.

a. Current provisions. The current distribu-
tion requirements appear in paragraph 12-6,
AR 27-10,

b. Special and Summary Court-Martia! Or-
ders are distributed as follows:

(1) Individual tried, one copy.

(2) Individual's immediate commanding
officer and to each intermediate commander, a
copy of the order pertaining to that individual.

(3) Commanding officer and prison offi-
cer of the installation at which the individ-
ual tried is in custody, each one copy.

(4) Records of the individual tried, for
delivery by the guard under seal, at the time
of delivery of the prisoner to the commanding
officer of the installation or rehabilitation cen-
ter in which the individual tried is to be con-
fined under sentence, two copies.

(6) Officer exercising general court-mar-
tial jurisdiction over the command to whom
the record of trial is forwarded, four copies
as to each accused (included in the record of
trial). See AR 27-12.

AGO 68664

G. E. PRATT
Major, AGC
Adjutant

(6) Chief, Examination Divigion, Milij-
tary Pay Operations, Finance Center, U.S.
Army, Indianapolis, Indiana 46249, one copy.

(7) Individual’s unit personnel officer, to
be filed in the financial data records folder,
one copy.

(8) The Adjutant General, ATTN:
AGPF-F, Department of the Army, Washing-
ton, D.C. 20310, one copy for each officer af-
fected.

(9) Commanding Officer, U.R. Army Per-
sonnel Support Center, ATTN: AGPE-F, Fort
Benjamin Harrison, Indiana 46249; one copy
for each enlisted personnel affected.

e. Nonjudicial Punishment Orders., Orders
announcing actions under article 15, UCMJ,
will be distributed in the same manner as DA
Forms 2627, 2627-1, and 2627~-2, but with ad-
ditional distribution to the immediate com-
manding officer of the persons punished, each
intermediate commander, and to the Chief,
Examination Division, Military Pay Opera-
tions, Finance Center, U.S. Army, Indianapo-
lis, Indiana 46249,
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CHAPTER 7
MILITARY BOARDS

7-1. References.
a, Uniform Code
(UCMJ).
b. Manual for
States, 1969 (MCM).
c¢. DOD Military Pay and Alowances En-
titlements Manual,
d. AR 15-6.
. AR 40-501,
. AR 600-200,
. AR 635-5.
. AR 635-89,
AR 685-200,
. AR 635-206,
. AR 635-212.
10 U.S.C. § 972.

of Military Justice

Courts-Martial, United

SRS g T B

T
r

. Forms and Guides,
. DA Form 201,

. DA Form 1049,
DA Form 1574.

. DA Form 2627.

. DA Form 2627-1.
DA Form 2627-2,

. DD Form 214.

. DD Form 493.
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7-3. Discussion,

Occasionally 2 commanding officer will de-
termine, due to an incident, series of incidents,
or course of conduct, that an individual should
no longer be retained in the service. In such
instances, the commanding officer may desire
to initiate action for administrative elimina-
tion. The legal clerk is often called upon to
assist in the preparation and processing of
such a request. If the case is ultimately heard
by a board of officers, the legal clerk may be
made available to the board to aet as its ad-
ministrative or clerical asgistant, This chapter
deals with the procedural requirements for
initiating and processing various types of re-
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quests for administrative elimination, as well
as the procedures to be followed in case of a
board hearing. Care must be exercised in all
instances to insure that the recommendation
for elimination is being processed under the
appropriate regulation and that the proce-

- dures outlined by such regulation are being

complied with explicitly,
7-4. Boards of Officers.

a. Appointment of the Board, The board is
appointed by a letter order or a paragraph of
a special order, signed by the adjutant for the
commander. To expedite investigation, a board
may be appointed verbally; however, this ver-
bal authority must be later confirmed in writ-
ing. The appointing orders must specify
clearly the matter to be investigated and the
scope of the findings required. If the board is
appointed under an Army regulation, the spe-
cific regulation must be cited in the order;
however, if the board is appointed for a pur-
pose not specificaily covered by an Army regu-
lation, the purpose of the board must be stated
in the order in sufficient detail to enable the
board to carry out its mission.

b. Composition of the Board. Each regula-
tion provides specific requirement with respect
to the composition of boards convened there-
under. The following requirements are com-
mon to all boards convened under AR 635-89,
AR 635-206, and AR 635-212:

(1) Board will consist of not less than
three commissioned officers, at least one of
whom is rank of major or higher, and a non-
voting recorder,

(2) Board will be composed of experi-
enced officers of mature judgment.

(3) Board will be composed of officers
fully cognizant of the applicable regulations
and policies pertaining to such cases.

(4) Board will include at least one WAC
officer, if an enlisted WAC is respondent.

7-1
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(5) Board will include a majority of re-
serve officers (if reasonably available, but in
no case less than one), if respondent has re-
gerve enlisted status.

(6) If respondent has a Reserve commis-
sion or warrant, board will be an uneven num-
ber of commissioned officers senior in perma-
nent grade to reserve grade held by respond-
ent, with one board member being RA and
remainder being reserve officers on active
duty; if respondent is also ARNGUS officer,
board will include at least one ARNGUS offi-
cer, if reasonably available,

(7) Board will be provided a competent
reporter or stenographer.

¢. Titles of Board Members and Other Per-
sonnel. Personnel concerned with board hear-
ings and their titles include the following:

(1) President—the senior voting mem-
ber of the board.

(2} Members—all persons specifically ap-
pointed to hear the case and to vote upon
findings and recommendations.

(3) Recorder—a commissioned or war-
rant officer usually designated by the orders
appointing the board. A designated recorder
does not vote on board actions unless other-
wise provided in the orders. If a recorder is
not specifically designated, the junior member
of the board acts as the recorder and retaing
his vote,

(4) Respondent—the
before the board,

(5) Respondent’s counsel—the person
designated to assist the respondent in present-
ing the case.

(6) Reporter—the person designated to
record and transcribe the board hearing. A
civilian contract reporter is employed only if
authorized by the aspecific regulation under
which the hoard is convened and then only if
an enlisted member or government civilian em-
ployee is not available to record the board
hearings.

d. Notice. Advance written notice is one of
the respondent’s rights, prescribed by Army
regulations. It is perhaps the most important
procedural requirement. A minimum of 15
days written notice prior to date of hearing

person appearing

will normally be given an individual who is to

T=2

appear before a board of officers in order that i)

he or his counsel may prepare his case (para
6a, AR 15-6). When for overriding reasons
the minimum of 15 days cannot be granted,
the president of the board will insure that the
reagon for action prior to that time is fully
explained and recorded in the proceedings of
the board. Requests for an additional delay
(normally not to exceed a total of 30 days af-
ter notice) will be granted if in the judgment
of the convening authority or the president of
the board such delay is warranted to insure
that the respondent receives a full and fair
hearing. The letter of notification states the
date, hour, and place of the hearing; the spe-
cific matter to be investigated; and the names
of witnesses whose testimony is expected to be
used. It further states that the recorder,
upon timely written request, will arrange for
the presence of any available witness desired
by the individual being investigated. In the case
of an enlisted member holding a Reserve com-
mission or warrant, the board will notify the
individual that the action involves his Reserve
status and may result in the termination of
that status.

e. Hearing Procedure. The following proce-
dures are common to all boards convened un-
der AR 635-89, AR 635-206, and AR 635-212,

(1} Rules of procedure and evidence (AR
15-6).

(2) Swearing of witnesses (AR 15-8).

(3) Rights of respondent at hearing. In ad-
dition to his right to advance written notice,
an enlisted person appearing before a board of
officers convened under these regulations is en-
titled to be present at all hearings, to be con-
fronted with the witnesses against him to the
maximum extent practicable, and to military
counsel of his own selection, if reasonably avail-
able. He may also be represented by civilian
counsel at his own expense. If counsel of the
enlisted person’s choosing is not available,
counsel will be furnished by the convening au-
thority. Respondent’s counsel will be an experi-
enced officer of mature judgment who is aware
of his respongibility with regard to the pre-
paration and presentation of the respondent’s

. cage., When pergonnel appear before boards of

officers without counsel, the record will show
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that the president or the recorder of the board
counseled the respondent as to the type of dis-
charge that he may receive as a result of the
board action, the effects of such discharge in
later life and that he may request representa-
tion by counsel. The record will reflect the an-
swer of the respondent.

(4) Duties of president. The president of
the board will insure that sufficient testimony
is presented to enable the board to evaluate
fairly the usefulness of the individual. The tes-
timony will be factual and is transcribed in a
summarized format unless competent author-
ity directs that a verbatim record be prepared.

(b) Duties of recorder. The duties of the
recorder during the hearing are as follows:

(a) Execute all orders of the board and
keep or supervise the keeping of the record.

(b) Read the appointing order at the
initial session, and at all sessions note for the
record the presence or absence of members of
the board, the individual concerned, and his
counsel.

(¢} Under the supervision of the presi-
dent, conduct the presentation of evidence and
examination of witnesses (including those of
the respondent if he iz not represented by coun-
sel),

(6) Duties of board reporter. As board
reporter, the duties of the legal clerk are as
follows:

{(a) Before the hearing, the reporter as-
sists the recorder and studies the important
regulations and the format of the board report.

() During the hearing he records tes-
timony and keeps exhibits and the transcript
of the proceedings. Testimony is recorded ver-
batim—that is, word for word—if required by
regulations or the appointing authority; other-
wise, testimony may be summarized.

(¢) After the hearing, prepare the rec-
ord in approved format and submit all copies
to the recorder.

f. Limitations on Administrative Discharge
and Board Hearings. (para 1-13, AR 635-200)
(1) Discharges pursuant to AR 635-200
should not be based upon conduet which has
already been considered at a prior administra-
tive or judicial proceeding and disposed of in
a manner indicating that discharge is not war-
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ranted. Accordingly, administrative discharges
under the provisions of AR 635-89, 635-2086,
and 635-212 are subject to the following limita-
tions. No member will be congidered for ad-
ministrative discharge because of conduct
which has been the subject of—

(a) Judicial proceedings resulting in an
acquittal or action having the effect thereof;
or,

(b) Administrative proceedings result-
ing in a final determination that the member
ghould be retained in the service; or,

(¢) A general court-martial if a sen- -

tence to a punitive discharge was authorized
bhut not adjudged, or was disapproved or sus-
pended on review by the convening authority
or any appellate agency, and remains sus-
pended.

are not applicable when-—

(a) Substantial new evidence, fraud,
or collugion is discovered which was not known
at the time of the original proceeding; or,

(5) Subsequent conduct by the mem-
ber warrants considering him for discharge: or,

{¢) An express exception has been
granted by Headquarters, Department of the
Army.

(3) No convening authority will direct dis-
charge if a board recommends retention, nor

will he authorize the issuance of a discharge

of less favorable character than that recom-
mended by the board. However, a convening
authority may direct retention when discharge
is recommended, or he may issue a discharge
of a more favorable character than that recom-
mended.

(4) If, in his review of a case in which
separation has been recommended by the
hoard, the convening authority notes a sub-
stantial defect in the proceedings, he may take
one of the following actions:

(a) Direct retention.

(b) If the board hag failed to make re-
quired findings or recommendations, return
the case to the same board for compliance with
the regulations concerned.

(¢) If there is apparent procedural er-
ror or omission which may be corrected with-
out reconsideration of the findings and recoms-
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mendations, return the case to the same board
for corrective action.

(d) If the board committed an error
which materially prejudiced a substantial right
of the respondent, set aside the findings and
recommendations and refer the case to a new
board for a rehearing.

(e) No more than one rehearing may
be directed without approval from Headquar-
ters, Department of the Army,

7-5. Elimination for Unfitness or Unsuitabilily
(AR 635-212).

a. General. When a unit commander has de-
termined that one of his enlisted personnel has
demonstrated that he is no longer fit or suit-
able for further service, he will initiate a rec-
ommendation for elimination under AR 635~
212, The circumstances under which an in-
dividual will be eonsidered for elimination un-
der AR 635-212 are discussed in paragraph
6 of that regulation.

b. Initial Action—Commanding Officer’s Re-
port. The first step in proceeding under AR
6356-212 is the recommendation for elimination
by the unit commander, also referred to as
the commanding officer’s report (see app A for
sample report). This report must include the
following items:

(1) Exact paragraph of the regulation
which is the basis for the recommendation,
e.g., paragraph 656(2), AR 635-212 (charac-
ter and behavior disorders), or paragraph 6a
(1), AR 635-212 (frequent incidents of a dis-
creditable nature).

(2) Name, grade, service number, age,
date of enlistment or induction, length of term
for which enlisted (if applicable), and prior
service. (Reduction in grade is not a prerequi-
gite to board action.)

(3) Statement indicating whether the in-
dividual has a Reserve commission or warrant.
(If g0, show service number, grade, and date of
appointment.)

(4) Brief statement as to reason for ac-
tion recommended. (The use of general, non-
descriptive terms will be avoided.) This state-
ment containg the allegations against the re-
spondent and should be supported by inde-
pendent statements and/or documents. This
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statement is, in itself, 2 summary of the in-
dependent statements or documents.

(5) AFQT Score, all aptitude area scores,
and duty MOS, '

(6) Results of MOS evaluation testing, to
include MOS in which evaluated and evalua-
tion score.

(7} Record of counseling.

(8) Description of attempts made to re-
habilitate the individual. (Include whether the
individual has been given varied assignments
and duties under different officers and non-
commissioned officers in a different organiza-
tion or unit, and time spent in such status.)
The descriptions should be those of the imme-
diate superiors or associates of the individual.
They should contain their observations with
respect to the allegations made apainst the in-
dividual and any counseling or other correc-
tive action taken. The commander, immediate
guperiors, and associates of any former unit
shouid be requested to submit statements con-
cerning the allegations,

(9) Statement indicating why he does
not consider it feasible or appropriate to rec-
ommend elimination for unsuitability (not ap-
plicable where elimination for unsuitability is
recommended} or to accomplish other disposi-
tion.

(10) Conduct and efficiency ratings. (In-
sure ratings were determined by proper rating
officers pursuant to AR 600-200.)

(11} Record of trials by court-martial.

(12) Record of other disciplinary action.
Include nonjudicial punishment (DA Formsg
2627, 26271, and 2627-2) from present and
former unit, if applicable, and any record of
civilian court action.

{13) Report of psychiatrist or medical of-
ficer with specialized psychiatric training if a
psychiatrist is not available, This report should
include a medical opinion concerning:

(¢) A description of the egsential
points of the individual’s mental and physical
condition in relation to the conduct under con-
sideration;

" (b) The probable effectiveness of fur-
ther rehabilitative efforts;

{¢) The individual’s mental respongibil-
ity, ability to distinguish right from wrong
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and adhere to the right, and whether he has
the mental capacity to understand and partici-
pate in the board proceedings; and

(d) Whether the individual meets or
does not meet the retention standards pre-
scribed in chapter 3, AR 40-501.

(14) A statement signed by the individual
{app B for sample statement) indicating that
he:

{a) Has been advised in writing of the
basis for the action recommended and its ef-
fect;

(b) Has been advised of his right to
present his case before a board of officers, and
whether he requests or waives such a hearing
(individual who has completed 18 or more
yvears of active Federal service may not waive
the hearing) (individual who holds Reserve
status as commissioned or warrant officer will
include in his statement whether waiver ap-
plies to his Reserve status);

(¢) Has been advised of his right to
submit statements in his own behalf, and
whether he doeg or does not desire to do so
(individual may append any such state-
ments to his statement or may defer submis-
gion until the hearing) ; and

(d) Has been advised of his right to be
represented by counsel, and whether he ac-
cepts or declines the opportunity (individual
who has completed 18 or more years of active
Federal service may not waive representation
by counsel) (para 4e, infra, concerning ap-
pointment of counsel).

Note. The individual must be given a reason-
able time (at least 48 hours) in which to make the
decisions contained in his statement.

(15) Any other information pertinent to
the case, such as an extract of the health rec-
ord when it is to be used to support the allega-
tions.

¢. Action by Intermediate Commander and
Convening Authority—Unfitness Cases. If
elimination is recommended under paragraph
6c, AR 635-212 (unfitness), the commander
who has general court-martial jurisdiction is
the convening authority.
(1) Intermediate commanders through
whom the recommendation is forwarded may
take the following action:
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(¢) Disapprove the recommendation
and—

1. Direct reassignment of the indi-
vidual to another unit and forward a copy of
the commanding officer’s report to the com-
mander of the new unit; or

2. Return the case to the originator
for disposition by other means; or

3. Recommend elimination under
paragraph 65, AR 635-212 (unsuitability) and
forward the case to the commander who has
gpecial court-martial jurisdiction. (Special
court-martial convening authority may take
further action as deseribed in para 4d(2),
nfra.) Or,

(b) Approve the recommendation and
forward the commanding officer’s report to
the commander who has general court-martial
jurisdiction.

(2) The general court-martial convening
authority may take the following action:

{a) Disapprove the recommendation
and—

1. Direct reassignment of the indi-
vidual to another unit and forward a copy of
the commanding officer’s report to the com-
mander of the new unit; or

2. Return the case to the originator
for disposition by other means; or

3. Convene a board of officers (or re-
turn the case to the special court-martial con-
vening authority to do s0) to determine
whether the individual should be eliminated
under paragraph 6b, AR 635-212 (unsuitabil-
ity) (see NOTE following para 4d, infra) ; or,

{t) Convene a board of officers to de-
termine whether the individual should be elim-
inated under paragraph 6e, AR 635-212 (un-
fitness) (Note tollowing para 4d, infra). Or,

(¢) If the individual waives the board
hearing—

1, Direct elimination of the individ-
ual under paragraph 6a or 6b, AR 635-212
(unfitness or unsuitability) ; or

2. Approve elimination of the indi-
vidual under paragraph 6¢ or 6b, AR 635-212
(unfitness or unsuitability) and suspend ex-
ecution of the separation for not more than

six months; or,
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(£) Direct that the case be disposed of
through medical channels, if appropriate.
(This action must be taken if the individual
has an incapacitating physical or mental ill-
ness which was the direct or a contributing
cause of the conduct for which elimination is
recommended and if action under the UCMJ
is not initiated.)

d. Action by Intermediate Commander and
Convening Authority—Unsuitability Casges. If
elimination is recommended under paragraph
6b, AR 635-212 (unsuitability), the com-
mander who has special court-martial juris-
diction is the convening authority.

(1) Intermediate commanders through
whom the recommendation is forwarded may
take the following action:

(a) Disapprove the
and—

recommendation

1. Direct reassignment of the indi-
vidual to another unit and forward a copy of
the commanding officer’s report to the com-
mander of the new unit; or

2. Return the case to the originator
for disposition by another means; or,

(b} Approve the recommendation and
forward the commanding officer’s report to the
commander who has special court-martial jur-
isdiction.

(2) The special court-martial convening
authority may take the following action:

{a) Disapprove the recommendation
and—

1. Direct reassignment of the indi-
vidual to another unit and forward a copy of
the commanding officer’s report to the com-
mander of the new unit; or

2. Return the case to the originator
for disposition by other means. Or,

(b) Convene a board of officers to de-
termine whether the individual should be elim-
inated under paragraph 6b, AR 635--212 (un-
suitability) (see Note, infra). Or,

(¢) If the individual waives the board
hearing—

1. Direct elimination of the individ-
ual under paragraph 6b, AR 6356-212 (unsuit-
ability) ; or

2. Approve elimination of the indi-
vidual under paragraph 6b, AR 635-212 (un-
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Suitability) and suspend execution of the sep-
aration for not more than 6 months., Or,

(d) Direct that the case be disposed of
through medical channels, if appropriate.
(This action must be taken if the individual
has an incapacitating physical or mental ill-
ness which was the direct or a contributing
cauge of the conduct for which elimination is
recommended and if action under the UCMJ
i3 not initiated.)

Note. When a board of officers is con-
vened to determine whether an individual should be
eliminated under paragraph 6a or 6b, AR 635-212
(unfitness or unsuitability), immediate steps should
be taken fo determine the status and assure the
availability of essential military witnesses, No wit-
ness will be transferred or separated prior to the
board hearing except by reason of expiration of en-
listment or term of wservice fixed by law, in which

. case an attempt will be made to obtain withess’ con-

sent to be retained on active duty until the hearing;
if witness will not consent to retention, an appro-
priate deposition or affidavit will be obtained.

e. Counsel, An individual recommended for
elimination under AR 635-212 must be given
an opportunity to consult with counsel, if he
so desires, prior to making the decisions con-
tained in the statement described in paragraph
4b(14), supre. If the case is heard by a board
of officers, the individual must be given an
opportunity to have counsel prepare and pre-
gent hig case. In both instances, the individual
has the following options with respect to coun-
sel, depending upon the basis for the recom-
mendation:

(1) Where the recommendation for elim-
ination is under paragraph 6e¢, AR 635-212
(unfitness), the individual may—

(2) Request judge advocate counsel
furnished by the Army (if judge advocate
counsel is not reasonably available, the general
court-martial convening authority must cer-
tify in writing to that effect and set forth the
qualifications of counsel furnished. The orig-
inal of this certificate must be appended to
the report of proceedings) ; or

(b) Request non-judge advocate coun-
gel furnished by the Army (counsel furnished
must be a commissioned officer of the rank of
first lieutenant or higher, unless requested by
name) ; or

AGO 6B66A




S

(c) Retain civilian counsel at own ex-
pense; or

(d) Waive counsel (individual having
18 or more years active Federal service may
not waive counsel),

(2) Where the recommendation for elim-
ination is under paragraph 6b, AR 635-212
(unsuitability), the individual may—

{(a) Request counsel furnished by the
Army (counsel furnished, if not a judge advo-
cate, must be a commissioned officer of rank
of first lieutenant or higher, unless requested
by name); or

(b) Retain civilian counsgel at own ex-
pense; or

(¢) Waive counsel (individual having
18 or more years active Federal service may
not waive counsel).

7-6. Elimination for Homosexuality (AR 635-
89).

a. Initial Action. Upon receipt of informa-
tion indicating that a member of his command
is a homosexual, the commanding officer will
conduct an inquiry into the matter. If the in-
formation is found to be supported by fact, the
commander will:

(1) Refer the
evaluation.

(2) If no major psychiatric disorder ig
found, determine from the facts whether the
case is class I, II, or III

(3) If «clags I, initiate court-martial
charges in those instances in which punitive
action ig deemed appropriate.

{(4) If court-martial charges are not felt
to be appropriate, dispose of the case as clags
IT by:

{(a) Affording officer personnel an op-
portunity to resign for the good of the service,
See figure 1, AR 635-89, for format of resigna-
tion, (Officer resignations are forwarded
through channels to The Adjutant General,
Department of the Army, Washington, D.C.
20816, ATTN: AGPO, for final action, Com-
manders through whom the regignation is for-
warded shall make recommendations for ap-
proval or disapproval.)

(b) Affording enlisted personnel the
opportunity to waive a hearing before a board
of officers and resign (only individuals who

individual for medical
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have gerved 3 or more years of a current un-
specified term enlistment) or request dis-
charge (change 1, para 16a, AR 635-89, for
format).

1. A statement will be included with
the individual’s resignation or request for dis-
charge indicating that he—

(a) Has been counseled and ad-
vised of the bagis for the action recommended;

(b) Has been afforded the oppor-
tunity to be represented by counsel, who, if
reasonably available, should be a lawyer, and
whether he accepted or declined the oppor-
tunity;

{¢) Does or does not desire to sub-
mit written statements in his own behalf (if
so; the gtatement may be appended or de-
ferred for later submission to the board at
respondent’s option).

2. The signed statement or resigna-
tion and documentation are forwarded to the
officer exercising general court-martial juris-
diction over the individual. That officer may
take the following actions:

(a) Direct the individual’s reten-
tion in the service (EM);

(b) Order the individual dis-
charged for homosexuality (EM) ;

(c) Direct the individual's ap-
pearance before a board of officers (EM);

(d) Imitiate elimination action
against an officer or warrant officer pursuant
to AR 635-105.

{(e) Initiate disciplinary action un-
der the UCMJ;

(f) Initiate action under AR 635~
212, if unfit or unsuitable for service and homo-
sexual activity i3 deemed insufficient to war-
rant geparation for homosexuality (EM);

(g) Refuse to aceept a resignation
and forward it with recommendations through
channels to The Adjutant General, ATTN:
AGPO, Department of the Army, Washington,
D.C. 20316.

b. If the investigation indicates the case is
class ITI, a detailed signed statement will be
obtained from the individual concerning his
homosexual tendencies and activities. (The in-
dividual must first be advised of his rights

~ under Article 31, UCMJ.)
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