
, 
\ IV. LACK OF MENTAL CAPACITY 

A. Test (para. 120.:!;, MCM, 19(9): "No person should be brought to trial 
unless he possesses sufficient mental capacity to understand the nature of 
the proceedings against him and to conduct or cooperate intelligently in 
his defense." 

B. 
trial. 

C. 

Never goes to merits of the case; may be raised at any time during 
See generally, CGCM 9909, Victor, 36 CMR 814 (1966). 

Procedure (para. 122~(3), MCM, 1969 (Rev.)). 

1. Interlocutory in nature; MJ ruling is final (Art. 51(b), UCMJ; 
para. 57~, .:!;, MCM, 1969 (Rev.)). 

2. President of SPCM without MJ rules subject to objection by any 
member of the court (para. 57~, MCM, 1969 (Rev.). See U. S. v. Williams, 5 USCMA 
197, 17 CMR 197 (1954). 

a. Before asking if member objects, appropriate instructions 
in essence as follows should be given: 

(1) That the issue is whether the accused possesses suf-
ficient mental capacity to understand the nature of the proceedings against 

O 
him and intelligently to conduct or cooperate in his defense; 

(2) that he must be able to comprehend rightly his own 
status and condition in reference to such proceedings; 

C) 

(3) that he must have such coherency of ideas, such control 
of his mental faculties, and such power of memory as will enable him to 
identify witnesses, testify in his own behalf, if he so desires and otherwise 
properly and intelligently aid his counsel in making a rational defense; 

(4) that his mental capacity at the time of trial is different 
from that involved in determining mental responsibility at the time of the 
commission of the offense; 

(5) that lack of mental responsibility at the time of com­
mission of the offense constitutes a defense to the crime charged, while the 
lack 'Of mental capacity to stand trial does not; 

(6) that once the issue is raised, the burden to establish 
sanity beyond a reasonable doubt is on the Government; 

(7) that there is no requirement that the accused prove he 
lacks such mental capacity; and 
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(8) Depending upon the ruling, that if any member does or 
does not entertain a reasonable doubt as to mental capacity, he should 
object to the ruling. 

b. If no objection, the ruling is final. 

c. If objection, president should instruct: 

(1) That if, in the light of all the evidence, a reasonable 
doubt exists as to the mental capacity of the ,accused to understand the 
nature of the proceedings against him and to conduct or cooperate intelli­
gently in his defense, the motion should be granted; 

(2) that if the members are satisfied beyond a reasonable 
doubt that the accused has the mental capacity to understand and do the 
things related above, the motion should be denied; 

(3) that a majority vote is controlling; 

(4) that a tie vote is a determination against the accused; 
and 

(5) that the finding should be to grant or deny the motion 
or the relief sought. 

3. See U. S. v. Brux, 15 USCMA 597, 36 CMR 95 (1966) for a dis­
cussion of the history of who rules finally concerning mental capacity. 
Prior to 1 August 1969, the military judge ruled subject to objection by 
any member of the court. 

4. If there is a determination that the accused has the re~uisite 
mental capacity, the trial continues. 

5. If it is determined that a reasonable doubt exists as to the 
re~uisite mental capacity of the accused, this fact is then recorded and 
the record of all proceedings held in the case forwarded to the convening 
authority. 

6. If the convening authority disagrees or determines that the 
disability was temporary and that the accused has recovered, he may return 
the Case to the court with instructions to reconsider the ~uestion and, if 
appropriate, to proceed with the trial. 

V. LACK OF MENTAL RESRlNSIBILITY 

A. Test (para. 120b, MCM, 1969): "A person is not mentally responsible 
in a criminal sense for-an offense unless he was, at the time, so far free 
from mental defect, disease, or derangement as to be able concerning the 
particular act charged both to distinguish right from wrong and to adhere 
to the right." 
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B. As an Interlocutory Matter -- Motion to Dismiss for Lack of Mental 
Responsibility (see paras. 57~(1), 122~(4), MCM, 1969). 

1. Procedure. See Chapter 7, DA Pam 27-9. 

a. MJ and president of SPCM without MJ rule subject to objection 
by any member of the court. 

Williams, 

~----

b. Court must be instructed as to what is involved. 
5 USCMA 197, 17 CMR 197 (1954). 

(1) 

(2) 

Test for mental responsibility 

Burden of proof 

(3) Reasonable doubt 

(4) voting procedures 

c. Para. 7-4, DA Pam 27-9 

2. If motion denied (court finds accused sane) 

a. Trial proceeds to findings 

U. S. v. 

b. Further evidence on issue of insanity malf be presented 

c. Insanity issue resubmitted to court at time of findings 

3. If motion granted (court finds accused insane) 
~-------
a. Ruling amounts to a finding of not guilty 

b. Record forwarded to CiA 

c. ciA malf not return ruling to court for reconsideration 
(para. 67!, MCM, 1969). 

c. As Part of the General Issue on Findings of Guilt or Innocence 

1. Generally -- See Section I, ~ 

2. If some evidence which could reasonably tend to show insanity, 
MJ must instruct sua sponte on insanity, as with any other affirmative 
defense (U. S. v. Burns, 2 USCMA400, 9 CMR 30 (1953); para. 214, MCM, 1969 
(Rev.)). 



3. Instructions by MJ --

a. U. S. v. Williams, 5 USCMA 197, 17 CMR 197 (1954) 

(1) Test for mental responsibility 

(2) Burden of proof 

(3) Reasonable doubt 

(4) voting procedures 

b. Para. 7-4, DA Pam 27-9 

c. Instructions singling out particulareviC1ence to the exclusion 
of other evidence on the same issue is improper. U. S. v. Bellamy, 15 USCMA 
617, 36 CMR 115 (1966). 

d. u. S. v. Schlomann, 16 USCMA 414, 37 CMR 34 (1966). DC 
requested so-called Iwles_ instruction: "If the accused is acquitted by 
reason of insanity he will be presumed to be insane and may be confined in 
a hospital for the insane as long as the public safety and his welfare 
requires." (See lffles v. U. S., 254 F.2d 725 (D. C. Cir. 1957), cert. denied, 
356 u.s. 961 (195 ). COMA stated that this instruction is based on manda­
tory commitment requirements of the DC Code, which is not controlling on 
the military. Military procedure is controlled by AR 40-3, which provides 
for several alternatives in this regard. HELD: Lyles instruction not 
required Or appropriate. 

4. voting Percentage 

a. Interlocutory matter: majority vote controls 

b. General issue: two-thirds vote to convict 

VI. PRESENTENCE PROCEEDINGS 

A. Insanity Raised as Issue for First Time After Guilty Plea. U. S. 
v. Trede, 2 USCMA 581, 10 CMR 79 (1953). 

1. MJ should set the plea aside or permit its withdrawal. 

2. Hear evidence on an interlocutory basis. 

3. If he finds accused insane (no objection by any court member), 
the case should be dismissed. 

4. If he finds the accused sane (no objection by any court member) 
he may permit the Case to proceed. 
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B. Sentence 

1. Any evidence with respect to the mental condition of the ac­
cused which falls short of creating a reasonable doubt as to his sanity 
may be considered by the court in arriving at its sentence (para. 123, MCM, 
1969) • 

2. Error fer MJ to deny requested instruction that mental con­
dition of accused may be considered in mitigation in sentencing. u. s. v. 
~, 11 USCMA 579,29 CMR 395 (1960). 

VII. APPELLATE REVnW 

A. Para. 124, MCM, 1969. CiA or appropriate higher authority: 

1. Will disprove findings of guilty if reasonable doubt exists as 
to sanity. 

2. Will direct medical examination under para. 121, MCM, 1969, 
whenever it appears further inquiry is warranted in the j.nterest of justice. 

a. "Higher authority" includes a Board of Review (effective 1 
Aug 69 -- Court of Military Review), U. s. v. Burns, 2 ·USCMA 400, 9 CMR 30 (1953). 

b •. BIR may dismiss charges where sanity issue fully litigated 
at the trial and BIR finds as a factual matter that sanity of accused not 
shown beyond a reasonable doubt without the necessity of directing a post­
trial psychiatric examination. U. S. v. Bunting, 6 USCMA 170, 19 CMR296 
(1955); accord, CM 416213, Cleveland, 39 CMR (1968). 

B. Matters Outside the Record -- Psychiatric Reports 

1. "When further inquiry after trial produces new information 
which raises an issue concerning mental responsibility at the time of the 
offense, the affected charges and specifications may be dismissed and 
appropriate action taken on the sentence or a new trial or rehearing may 
be directed, as may be appropriate under the circumstances of the case." 
(para. 124, MCM, 1969). 

2. May be used to determine if issue of sanity raised, but are 
not admissible as evidence, (paras. l22c, 124, MCM, 1969); U. S. v. Roland, 
9 USCMA 401, 26 CMR 181 (1958). -

3. May not be used to .remove reasonable doubt left by trial ev­
idence. If insanity is raised and litigated at trial, Government cannot 
support conviction with evidence available before trial which it did not 
present, or with evidence obtained after trial. U. S, v. Carey, 11 USCMA 
443, 29 CMR 259 (1960). 
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4. If defense post-trial psychiatric reports are considered by 
B/R, before dismissing the charges the B/R must give the Government an 
opportunity to contest the psychiatric findings. If Government does not 
contest findings, issue may be submitted to ~/R ~ proper means for dis­
position. U. S. v. Thomas, 13 USCMA 163, 32 CMR 163 (1962). 

5. If B/R finds beyond reasonable doubt that post-trial psychiatric 
reports do not raise issue of mental responsibility or capacity, B/R may 
affirm findings without directing a rehearing. U. S. v. Wimberley, 16 
USCMA 3, 36 CMR 159 (1966). 

6. Where both Government and Defense Appellate counsel stipulated 
to the Board of Review's consideration of post trial psychiatric reports 
"as admissible evidence on the merits" the Board accepted this procedure 
and dismissed the charges. CM 411723, Winkler, 36 CMR 551 (1965). 

-7. Where a board of review utilized post-trial psychiatric reports 
and dismissed the charges without allowing the Government its right to 
cross-examination of defense witnesses and the right to offer rebuttal 
evidence on the issue, COMA reversed. U. S. v. Moore, 16 USCMA 332, 36 
CMR 488 (1966). 

8. Where post-trial psychiatric reports indicated that accused 
was suffering from a mental defect which rendered him able to intelligently 
conduct his own defense to "some degree" and "unable to intelligently 
cooperate in his own defense to a significant degree," ideally the matter 
should be returned to the trial level where "testimony can be taken, wit­
nesses examined, and testimony offered in rebuttal." Under the peculiar 
circumstances of this case, including an accused no longer on active duty 
who would not appear voluntarily for further psychiatric examination, 
COMA dismissed the charges stating: "There is no place in an American 
judicial process for affirmance of a criminal conviction when a substan­
tial and serious question exists as to the accused' & mental capacity." 
U. S. v. Koch, 17 USCMA 79, 80, 37 CMR 343, 344 (1967). 

C. Effect of Mental Incapacity on Appellate Review 

1. General Rule -- Lack of mental capacity on the part of the 
accused at time of appellate review will toll review until mental capacity 
is regained, (para. 124, MCM, 1969). u. S. v. Korzeniewski, 7 USCMA 314, 
22 CMR 104 (1956); accord, U. S. v. Bell, 7 USCMA 744, 23 CMR 208 (1957). 

2. Exceptions to General Rule 

a. Lack of mental capacity at time of review wi'll not cause 
delay in making a determination in favor of an accused which will resul~ 
in setting asi<j.e a conviction (para. 124, MCM, 1969). 
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b. B/R may determ1ne Whether accused lacked mental capa­
e1tyat tjme of trial. U. S. v. Jacka. 8 UBCMA 574, 25 C1IIR 78 (1958). 

c. B/R may determine whether aQ'cused lacked mental respon­
sibility at time of offense. U. s. v. Thomas, 13 USCMA 163, 32 CMR 163 
(1962) • 
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VIII. MISCELLANEOUS EVIDENTIARy MATTERS 

A. Privileged Communications (Physician-patient). 

1. Military rule: "NO privilege attaches" to statements by military 
personnel to medical officers and civilian physicians (para. 151~(2), MCM, 1969). 

2. Manual rule is not contrary to constitutional due process or 
UCMJ. U. S. v. Wimberley, 16 USCMA 3, 36 CMR 159 (1966). 

B. Article 31 Warning -- Psychiatric Interviews. 

1. Paragraph 4-4f, TM 8-240, 24 June 1968 provides: "Before starting 
his examination, the medical officer conducting the psychiatric examination must 
advise the accused of the nature of the offense of which he is accused or sus­
pected and make clear to the accused the scope and purposes of the examination. 
He should also inform the accused that he is neither for him nor against him, 
and that he may consult with counsel prior to the examination. At the same time 
the medical officer will advise the accused that he need not say anything and 
that the medical officer may be called upon to repeat in court,~is 

,for hi s op.ini-Gn~, any statements made to him by the accused." ' ---~-~ 

2. Fruit of the poisonous tree doctrine. BR held results of psy­
chiatric examination inadmissible where government did not show compliance 
with warning requirements (CM 418212, ~'n; 39 CMR 9 (1968). 

~ Cr't'''l/'-<~(;;,,'~ Yo (' /1/{ 
3. NO constitutional error to re se to allow accused's counsel to 

be present during the psychiatric interview. U. S. v. Albright, 388 F.2d 719 
(4th Cir. 1968), but cf. U. S. v. Driscol, 399 F.2d 135 (2d Cir. 1968). 

4. See para. 2~(5), Ch. X, DA Pam 27-172. 

5. Error to admit accused's reliance on Article 3~ rights during 
psychiatric interview. U. S. v. Kemp, 13 USCMA 89, 32 CMR 89 (1962); accord, 
CM 415394, Holman, 37 CMR 711 (1967). 

C. Evidence of insanity in the parents or immediate relatives of an aC­
cused is admissible only if there is independent evidence tending to show in­
sanity in the accused. U. S. v. Murph, 13 USCMA 629, 33 CMR 161 (1963). 

D. Lay testimony admissible. Competent lay testimony, as well as expert 
opinion may raise sanity issue, para. 122.£, MCM, 1969; U. S. v. Wimberley, supra; 
cf., U. S. v. Carey, supra. 

E. MJ's limitation of cross-exam as to basis of psychiatric opinion is 
prejudicial error, U. S. v. Wiiliams, 16 USCMA 210, 36 CMR 366 (1966). 

F. Psychologist may testify as an expert witness. ACM 19588, Silva, 
37 CMR 803 (1966), pet. denied, 37 CMR 1+71. 

(The next page will be 1001) 
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CHAPrER X 

ACCIDENT 

Section 1 

General 

The Manual
l 

provides: "A death, injury, or other event which occurs as 
the result of an accident or misadventure in doing a lawful act in a law­
ful manner is excus able. " 

It further provides in the paragraph concerning assaults2 that: "If 
bodily harm is inflicted unintentionally and without culpable negligence" 
a battery is not committed. 

When viewed in light of the general principle that an offense requires 
a criminal intent coupled with a criminal act, there may be no need to 
separate "accident" as a defense, for it comes very close to being the 
exact opposite of an offense. An accident is the unforeseen consequence 
of a lawful act, done with due care, and without any criminal state of 
mind. Nevertheless, the United states Court of Military Appeals has 
treated" accident" as a separate defense3 and the principles of law will 
be set forth below. 

Particular attention must be paid to the exact nature of the ultimate 
offense charged and to all lesser included offenses within that offense 
to determine (1) whether there is a possible defense of aCCident, (2) 
whether that defense was reasonably raised in the particular trial, and 
(3) whether there is a danger that court members might be confused with 
various principles of law relating to accident as a defense which might 
be true in the abstract, but may break down when applied to a particular 
fact situation. 

Section 2 

The Defense Itself 

The general rule is that a person is not criminally liable for an 
aCCident happening in the performance of a lawful act done with due 
care. The chief exception to this general principle is with regard to 
those "public welfare" offenses which are based upon strict liability. 4 

As to those offenses, accident normally is no defense. 

1. Para. 216~, MCM, 1969. 
2. Para. 207a, MCM, 1969. 
3. See United states v. Tucker, 17 USCMA 551, 38 CMR 349 (1968). 
4. See Chapter I, supra. 
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The defense of accident or misadventure generally arises in connection 
with a case involving a homicide or assault. However, there is no 
reaSon why the defense should be limited to death or injury. The Manual 
recognizes this by the words "or other event II following "death" and 
"injury. It The word If accidentll has various meanings according to the 
context of its use. One meaning is that the event happened without the 
concurrence of the will of the person by whose agency it was caused. 
This usage of the word may be applied to the Case of a person who, while 
walking on the sidewalk stumbles because of an unnoticed defect, falls 
upon and injures another. Although the injured party' did not consent to 
the touching of his person, the act by which the injury occurred is not 
a punishable battery. The word "accident" is also used to describe the 
situation in which a person intentionally performs an act directed against 
another, but does not intend the ultimate consequences of the act. An 
example of the latter situation is where a person shoots a gun in the 
direction of another intending merely to aim above his head and frighten 
him, but instead the bullet strikes the victim's heart and causes his 
death. To the extent that death was not the intended consequence of the 
act, the result may loosely be described as an "accident." The basic 
legal difference is that the second situation involves an actionable 
fault. In the criminal law, if the act is specifically intended and 
directed at another, the fact that the ultimate consequence of the act 
is unintegded or unforeseen by the actor does not raise the defense of 
accident. 

It must be kept in mind that one of the prerequisites to the defense of 
accident being in issue is that the accused be engaged in a

6
1awful act 

and pursuing this act in a lawful manner. In an early case the accused 
was convicted of unpremeditated murder in violation of Article 118(2), 
UCMJ. The facts indicated that he discovered that his Korean girl friend 
was unfaithful to him and he obtained a carbine, took it to his girl 
friend's house, and dispatched her new lover forthwith. Accused countered 
evidence of intentional shooting by claiming that the carbine accidently 
discharged when he bumped against the door. The military judge refused 
the defense request for an instruction on accidental homicide. The Court 
held that the defense of accident was not raised in that the accused waS 
unlawfully in possession of the carbine had unlawfully loaded the weapon, 
had a bad intent, and Was not exercising d~e care under the circumstances. 
In an assault with a dangerous weapon case where the accused was one of 
two guards who removed the rounds from their pistols and began practising 
their "fast draws," the Court held that the defense of accident was not 
available when the accused's weapon "accidentally" discharged and the 
bullet struck the other guard in the chest. Here the accused was engaged 
in an unlawful act and his actions were held to be culpably negligent, 
thereby supporting a conviction of assault with a dangerous weapon. 

5. 

6. 
7. 

In United states v. FemmeI', 14 USCMA 358, 34 CMR 138 (1964), the' 
accused was convicted of assault with a dangerous weapon. After a 
fight with one, Bradshaw, accused went and obtained a razor blade and 
returned to the barracks. He stated that he had the blade in his hand 
when he defended himself when Bradshaw attacked him. Held: Self­
defense in issue but not accident. The injury resulted from an act 
intentionally directed at Bradshaw and accused knew he had the blade 
in his hand when he pushed Bradshaw awSlf, 
United States v. Sandoval, 4 USCMA 611 15 CMR 61 (1954). 
United states v. Redding, 14 USCMA 24~, 34 CMR 22 (1963), 
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Section 3. 

Necessity for Instructions 

In the leading case concerning the defense of accident, the Court reiter­
ated the general rule that the test whether an affirmative defense is rea­
sonably raised is whether the record contains some evidence to which the 
military jury may attach credit if it so deSires:- It further clearly 
indicated that although there may be substantial evidence to discredit the 
accused's assertion of an affirmative defense, his unequivocal testimony 
is always sufficient to raise a factual issue for th§ court-martial's 
consideration and hence an instruction is necessary. It is therefore 
incumbent upon both the military judge and the trial counsel to be alert 
to the possibility of the defense of accident being raised by the evidence, 
although not emphasized by the defense, and insuring that an instruction 
is given, regardless of the believeability of that evidence.9 

Section 4. 

Instructions 

The United States Court of Military Appeals has concerned itself in sev­
eral cases with the application of general "accident" instructions to 
specific fact situations presented. One of the major areas of difficulty 
is the erroneous application of the principles of accident as they apply 
in homicide cases to cases involving assaults. The test involved in the 
offense of negligent homicide is one of simple negligence, i.e., a person 
may be convicted of negligent homicide ifd by his simple negligence, he 
unlawfully causes the death of a person.1 The test involved in the of­
fense of aggravated assault is one of culpable negligence, i.e., "a degree 
of carelessness greater than simple negligence • • • a negligent act or 
omission accompanied by a culpable disregard for the foreseeable conse­
quences to others of that act or omis.sion. "11 ''While a finding of guilty 
may be grounded on culpably negligent conduct, even though the assailant 
did not intend the ultimate consequences of his actio~ mere negligence 
will not support a conviction for aggravated assault" Thus, in a case 
where the defense of accident was raised in an aggravated assault case, 
the following instruction was held to be erroneous: 

8. United States v. Tucker, 17 USCMA 551, 38 CMR 349 (1968). 
9. See United States v. Meador, 18 USCMA 91, 39 CMR 91 (1969). 

lD. Para. 213f(12), M:!M, 1969. 
ll. Para. 198'5', M:!M, 1969. 
12. United Stites v. Torres-Diaz, 15 USCMA 472, 473, 35 CMR 444, 445 (1965). 
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The accused, however, must have been acting with that degree 
of care for the safety of others that a reasonably prudent 
man would have exercised under the same or similar circum­
stances. If the assault with a dangerous weapon resulted 
from carelessness or fault on the part of the accused, it is 
not an accident in legal contemplation and, hence, is not 
excusab1e.13 

And in a very similar case14 the following instruction was considered 
erroneous: 

••• You are advised that an assault by the force as IDa¥ 
have been exercised here, is excusable if it was the result 
of an accident or misadventure by the accused in doing a 
lawful act in a lawful manner. If the assault resulted from 
fault of the accused, it is not an accident in legal contem­
plation and hence, is not excusable, but the burden is on the 
prosecution to establish the accused's guilt by legal and 
competent evidence beyond a reasonable doubt. 

The reason behind reversal was that the term "fault" in common usage 
implies simple negligence, which is not the test for aggravated assault, 
and therefore the instruction is at best ambiguous. 

In a homicide case where an accused maintains that he struck the victim 
without any intent to seriously injure him, but rather to ward off a 
blow aimed at him by the victim, the accused is entitled to an instruc­
tion (1) that he need not fear death or serious bodily injury in order 
to legally repel a simple fistic assault and (2) that an unintended and 
unanticipated death resulting from a legitimate response to a simple 
assault is an accident or misadventure within the meaning of paragraph 
216b, MeM, 1969.15 In effect the only question to be decided is whether, 
had-the victim not died as a result of the encountiE' the accused would 
be amenable to punishment for assault and battery. 

In United States v. Tucker17 the accused was charged with assault with 
a dangerous weapon, to wit: a pistol. Despite the testimony of several 
witnesses that the accused pulled a pistol from his pocket and deliber­
ately fired it at the victim, and the testimony of a firearms examiner 
that the weapon was fired forty inches or farther from the victim, the 

13. 
14. 
15. 
16. 
17. 

Id. 
United States v. Pemberton, 16 USCMA 83, 36 CMR 239 (1966). 
United States v. Perry, 16 USCMA 221, 36 CMR 377 (1966). 
Id. 
17 USCMA 551, 38 CMR 349 (1968). 
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accused maintained that as he was handing the weapon to his friend, the 
alleged victim, the friend snatched it from him and it accidentally went 
off. The United states Court of Military Appeals considered that the 
defenses of (1) culpable negligence as opposed to intentional conduct 
in the firing of the pistol, (2) a possible intervening cause regarding 
the firing of the pistol, and (3) accident, were raised by the unequivo­
cal testimony of the accused. The Court laid down the following guide­
lines concerning proper instructions in this type of case. The members 
must be instructed that in the event they do not believe beyond a reason­
able doubt that the discharge of the weapon was intentional, they should 
then consider whether the alleged assault was cOmmitted through culpable 
negligence. If they find beyond a reasonable doubt that the accused was 
culpably negligent, then they must determine whether this negligence was 
the proximate cause of the weapon's discharge. Finally, in order to con­
vict the accused they must find beyond a reasonable doubt that the dis­
charge of the weapon was not the result of the alleged intervening cause 
of being snatched from the accused's hand. 

(The next page will be 1l01) 
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ClIAP.rBR XI 

IMfOSSIBILI'.rr, lUCBSSM, COBRCIClf (DtltESS) 
AlfD 

OBEDIERCE TO ORDERS 

1. IlI'.l!RODOO'.IClf. It is recalled that, generally speaking, an 
otte.e requires a crim1M] 1ntent combined W1th a voluntary act. 
Ae I118Dtioned 1n Chapter YIn, crim1M] law is based upon the 8S­
sUlllption that hUlllll1 be1ngs tor the IDOst part, have tree Y1.ll and, 
therefore, it is not unjust to hold them accountable tor their acts. 
It 18 on this basl8 that an insane person or an 1ntant, lacking 1n 
the I118Dtal abllity to torm an 1ntent or to act vol.untar1l.y, is not 
responsible tor hl8 acts. ~ere are other situations where a person, 
tor :NaS0D8 other than 1nsanity or 1ntancy, DBY t1nd that it is either 
:Impossible to act or that his pcmtr to act 18 restricted to a chOice 
between two or more ev1ls. Examples ot 8uch 8ituations are a8 tollOWll: 

a. A 80ldier Onpa8S talls to return to hi8 post at the 
proper time becau8e his 1llnes8 or the occurrence ot 
some physical torce cCllllpletely prevents hi8 return. 

b. 'file pllot ot a plane 18 faced W1th the choice ot 
either jettisoning valuable m1litary cargo to lighten 
the plane, or to retain the cargo and have the plane 
crash. 

c. A person i8 told by another to 88Sl8t 1n comm1.tting 
a robbery or he W1ll be k1lled. 

d. A soldier, acting under the orders ot a superior, 8hoots 
1nto a mob and thereby 1njures 8everal persons. 

In each ot these examples there 18 a re8trict1on on :rree Y1.ll. 
tither there is an 1nsb1l1ty to act or the area ot action is limited to 
a choice between ev:lls. But it should be noted that the underlying 
c1rc_tances caus1ng the restriction on tree Y1.ll are ot a ditterent 
uatu:re 1n each case. Because ot these circlDStances, the e:xampl.es 
(1n the order 118ted) ra18e the defenses ot :Impossib1l1ty, neceSSity, 
oeerc1on, and obedience to orders. (J'or a detalled discussion ot these 
deienae8, see Ball, Pr1.ncil1les ot Cr1m1Ml taw (J.9lI.7». 

2. DIPOSSIB~. '!he detenae ot :Impossib1l1ty arises 1n situa­
tio. where a person s deprived ot the ab1l1ty to act through physical 
rather than mental reasons. Generally Speaking, it can be rep.rded as 
a physical 1nsb1l1ty to act because ot purely phy1Jical :NaSons. The 
1mpo8sib1l1ty ot action -1' be caused by phy1Jical torces ot uature or by 
the physical torce ot another hUlllll1 being, or it DaY' occur becI1.'.l8e ot a 
physical condition W1th1n the person's body, such as an 1llne8s which is 
1naapacitat1ng. 9n1s, as stated 1n par. 165, 1((1(, 1969, a DBD on authori­
zed leaft who 18 Ullable to return at the ex,p1ration thereot through no 
fault ot his own has not oClllll1.tted the ottense ot absence W1thout leave, 
"there being an uause tor the absence 1n such a case." Paragraph 2161!;, 
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MCM, 1969, provides in part: 

The inability of an accused through no fault of his own 
to comply with the terms of an order to perform a military 
duty constitutes a defense. Thus, one who has suffered 
an injury which incapacitates him to the extent that he 
is physically not able to carry out an order is not guilty 
of willful disobedience or failure to obey that order. 
• • • However, if the physical • • • inability of the 
accused occurred through his own fault or design after 
the accused had knowledge of the order or duty imposed, 
it will not constitute an excuse. 

The following cases illustrate the defense of impossibility. (Note: See 
para. 6-10, DA Pam 27-9, for instructions on impossibility). 

a. United states v. Arnie, 7 USCMA 514, 22 CMR 104 (1957). 

Charge: Absence without leave (Art. 86). 

Facts: The accused testified that at the expiration of an 
authorized pass at home he became ill. He was unable to see his doctor, 
but the doctor's brother-in-law gave him some pills and recommended that 
he rest for a few days before returning to camp. He spent four days at 
home, spending about one-half of that time in bed and then surrendered to 
military authorities. The defense did not request an instruction on 
impossibility and the law officer did not give such instruction. On 
appeal it was contended that the law officer committed prejudicial error 
in failing to instruct sua sponte on the effect of physical impossibility. 

Opinion. It cannot be concluded as a matter of law that the 
defense of incapacity was not raised. Therefore, it was prejudicial for 
the law officer to fail to instruct. "The Government urges that the tes­
timony of the accused was insufficient to raise an issue of physical 
inability to return. In our view, for us to accept that position would be 
analogous to our ruling that a motion by trial counsel below to strike this 
testimony as irrelevant would have been proper as a matter of law, or that 
the prosecution could have requested the law officer to instruct the court 
that this testimony could not be considered as a defense to an unauthorized 
absence offense. We are not prepared to go that far. .An accused is 
entitled to have presented instructions relating to any defense theory 
for which there is any foundation in the evidence." (7 USCMA at 517-518, 
22 CMR at 307-308.) 

Comment. In a concurring opinion Judge Latimer expressed 
grave doubts that the issue of impossibility was reasonably raised. This 
case, however, indicates the necessity for sua sponte instructions when­
ever there is a possibility that an affirmative defense is in issue. 
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Para. 214, MCM, 1969, provides: " •• When any special defense is raised 
by the evidence, the members of the court-martial must be instructed as to 
the defense and that they may not find the accused guilty of the offense 
affected thereby unless they are convinced beyond a reasonable doubt that 
the basis of the special defense does not exist." 

b. United states v. ~, 3 USQfA 418, l2 om 174 (1953). 

Charge: W1llf'ul disobedience. (Art. 91). 

Facts: The accused failed to tie certain sandbags after 
being ordered to do so by a sergeant. Same eight days earlier the ac­
cused had received a bar.d inJury. There was evidence that due to the 
injury the accused was ur.able to accomplish tasks requiring manual 
dexterity, coordination, and precise manipulation. 

O;Iinion: Physical ill8.bUity to carry out a mUitary 
order is a defense to a charge of willful disobedience. If a recipient 
of an order is in fact unable to comply therewith, he cannot be deemed 
to have evidenced an intentional defiance of authority. Under the 
circUIIIStances, the law officer should have inatru,c:ted ~ sponte on 
the defensl3 of physical. inabUity. 

c. United States v. Cooley, 16 USCMA 24, 36 CMR 180 (1966). 

Charge: Sleeping on post (Art. 113) and failure to obey an 
order of an NCO (Art. 91). 

Facts: On one occasion, the accused was duly placed on duty 
as a sentinel, and waS found asleep at his post. On another occasion he 
was ordered by an NCO to report to work at the motor pool. Prior to dOing 
so, he entered his barracks to change his clothing. While lacing up his 
boots, accused fell asleep and did not comply with the order. The accused 
maintained that by reaSon of a narcoleptic condition, he was physically 
incapable of remaining awake. In support of this contention he introduced 
evidence of other occasions of his falling asleep for no apparent reason. 
He also had received medical attention, taken prescribed drugs, and a doctor 
testified inconclusively on the matter. The doctor did testify, however, 
that the accused's condition waS one "which is characterized by episodes 
of uncontrollable drowsiness." The following instruction was given to the 
court: 

You are advised that if the accused was in fact physically 
unable to remain awake on post, his failure to remain 
so awake is excusable. Physical inability, however, is 
a matter of degree, and it does not constitute a defense 
unless the accused's failure to remain awake was rea­
sonable in light of the fact and extent of the ailment, 
the relation of that ailment to the task imposed, and 
any other relevant circumstances. (Same instruction as 
to failure to obey charge) 
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Opinion: In the case of injuries, as in Heims, there must 
be some reasonable relationship between the extent of the accused's dis­
abilities and his inability, because of them, to obey the orders directed 
to him. This case is different, where the accused's physical condition 
is such as actually to prevent compliance with the orders and in fact to 
cause the commission of the offense. The question is not one of rea­
sonableness vis a vis willfulness, but whether the accused's illness was 
the proximate cause of the crime. The case is not one of balancing re­
fusal and reason, but one of physical impossibility to maintain the strict 
standards required under military law. In such a situation, the accused 
is excused from the offense if its commission was directly caused by his 
condition, and the question whether he acted reasonably does not enter into 
the matter. . 

Comment: A definite instructional problem exists when the 
rules concerning what might be termed true impossibility (Cooley) and the 
rules regarding physical inability (Heims) are confused in~he same case. 
This occurred in CM 416£23, Tolle, 39 CMR (1968) and as a result the 
sample instructions in paragraph 6-10, DA Pam 27-9, were redrafted. The 
basic difference is that the element of reasonableness is involved only 
when there is a choice concerning whether to obey or not to obey the order 
in reference to the disease or injury. 

d. United States v. lAte1s, 5 USCMA 596, 18 CMR 220 (1955). 

Chafge: 
obedience (Art. 90 • 

Covardl.y conduct (Art. 99), and w1ll1'ul. dis-

Facts: The accused was a platoon sergeant serving on 
tbe Dain 11ne ot resistance in Korea. 011 tbe day in question the 
acoused and the O£IIDIlander were both in the cQllDl&lld post bunker when 
enemy artillery and mortar tire beSil'n to drop on the oOlllpl!.llY"' s right 
tlAnk. The platoon commander lett the bunker and went torward to 
cbeck on the men in the tront trenches. The aooused remained in the 
bunker. Soon afterwards, the plA tooll oOJlllll&nder called the bunker 
telephone operator and directe<l that be notify the acoused to report to 
tbe torward trench line. The telephone operator sbook the accused and 
repeated the order several times, but received no positive response. 
He iIltormed tbe plAtoon cOlDlllB.uder who returned to the COIIIIIBnd post· 
and asked the accused what was the Datter. The accused stated "I 
don't care." On being informed that he was wanted on tbe front 11ne, 
tbe accused rep11ed "I can't." The battalion psychiatrist test1tied 
that it was bis conclusion that the aocused was able to distinguisb right 
tram wrong and to adhere to the right. However, be expressed the opin­
ion that the acoused _s suttering from a combat-precipitated anxiety 
reaction which Dade adherence to the right more difficult. '.rile stiPu­
lated testimony of a second psychiatrist was sim1l.ar. In addition 
aeveral lay Y1tDessea test1tied as to the aooused's abnoraBl condition. 
AlthOUCb the lay officer lnetructed tully on the issue of insanity, no 
1r.struction .. a given on physical 1nabUity to obey. 
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~1D1on: '!'he law off1cer did DOt err by fa1l1D& to 
loetruet !!!. epon on the detenee ot phys1cal 1nabil1ty. Acecml1Dg to 
both p8:JChiatr18tl1, h1e 1Dcapac1ty, it any, was chargeable to h:La mental 
COD41t1cm. 'l'he de1'enee ar pbytl1cal inability result1ni tr. _tal die­
~re :La eo cloHly related to the detense ot mental 1rreepona1bWt7 
that a submiss10n ot the latter 1ssue 1s a sUbm1es10n of the tormer. 
When tbe court-m!U'tial cons1dered tbe issue ot mental respons1bil1ty, 
1t, tor tbe purpossot th1s case, also cons1dered the detense ot 
phys1cal locapac1ty. Thus the instruct10n on insan;!ty precluded the 
necess1ty ot the law ott1cer's instruct1n& sua sponte on phytI1cal 
locapac1ty. It the defense counsel des1red"'iiiOrei'etloed or detaUed 
1nstruct10ns, be sbould have requested theill. 

e. Un1ted States v. P:l.nkstOD, 6 usa«A 700, 21 CIIR 22 (1956). 

Charge: FaUure to obey (Art. 92). 

Facts: The ev1dence 1Dd1cated that at an inspect10n the 
accused did nOt'"Iiave two required unitorms. He vas ordered to procure 
th1s apparel by a. certalo date. The accused adm:I.tted that be had re­
ce1ved the order 10 quest10n and that be taUed to comply With 1t. 
However, 10 support ot b1s plea ot not guilty, he asserted that 1t 
had been :I.mposs1ble tor him to remedy the uniform def1c1ency because 
ot bis poor t1Dancial s1tuat1on. It was shoWn that be attempted to 
obta1n advance pay but bad been unsuccessful. Be also testit1ed that 
he attempted to borrow IIIOney but had been unable to do so because be 
was un1versally recognized as a bad loan risk. ~e pres1dent's 10-
struct10ns to the special court-m!U'tial -.de no'referenoe to the ac­
cused's defense of :I.mposs1bU1ty and DO further 1nstruct1ons were 
requested. 

~on: Sloce it appears that the aceused was pre-
pared to obey e order, ostens1b17 at +ea.st, but vae pt'eYented freD 
do1n& so by the eXistence or lotervent10n of an extr1nB1c ta¢; over 
wh1cb, tor the time, be could exerc1se no control, the necessary ele­
ment ot voluntar1Dess was absent. Ever,. conce1vable 1Dcapacity cannot 
exonerate trom cr:lm;!nal accciuntab1l1ty, but bere the :I.mposs1b1l1ty of 
cOlllPliance With the order to purchase goods Within an ass1gned time, 
which :I.mpo8BibUity vas brought about by t1Dancial locapacity, raised 
an aftirmat1ve defense to the char"" and 1nBtruct1one on th1s a1':rirma­
t1ve defense should have been given. 

GoameDt: !BIe reversal 10 the P1Dks~ case, as 10 the 
~case extracted herelo, 1s based solely upon a 'failure to 10-

struc'l: SUIL sponte upon the defenee when it is raised b7 the evidence. 
On rehear1n&, the court II1gbt lepll7 tind that it was t:l.DaDciall7 
po8Bible tor the aCCWIed to proTide himself With 1Ihe necesS&17 unitonlll. 
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Paragraph 216~, MCM, 1969, provides, in part: 

a soldier who is given an order to purchase required 
uniforms but is unable to do so because of inability to 
obtain the necessary funds is not guilty of willful dis­
obedience or failure to obey that order. However, if the 
.•• financial inability of the accused occurred through 
his own fault or design after the accused had knowledge 
of the order or duty imposed, it will not constitute an 
excuse. 

3. NECESSlTI. In contrast to impossib1l1ty, where the indivi­
dual cannot voluntarily act at ali, there is a related tield involv-
ing limited "voluntary" conduct in the tace 01' seriOUS danger threatened 
by the impact of physical forces. In other words, 1t, because of pend­
ing danger brought on by physical torces beyond his control, the actor 
is faced with a choice between two or more harms, his decision to com­
mit a harm and thereby prevent another harm may be legally detensible. 
The classic illustration of this point is that of the sea captain who 
is taced with the chOice of either throwing valuable cargo overboard 
to lighten the ship, or retaining the cargo and having the ship sink 
with a resulUzg loss of lives. The generally agreed aolution is 
that the destruction of goods is preferable to loss o:t 11te, and the 
captain would not be criminally liable for destroying the cargo. 

a. The rule. Generally speak1ng, the rule 8eems to be that 
when required by neceSSity, a lesser value Day be sacr1ticed to pre­
serve a greater value. There are, then, three requ1reraents lIbich must 
be present: (a) The act must be COIIIIIitted UDder pressure 01' physical 
forces beyond the controlof' the actor; (b) It I1118t have made possible 
the preservation of' a greater value; and (c) !be c0lllllli8.ion of the 
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( lesser harm must have been the only means of conserving the greater 
"'_/ value. It has been suggested that there need not actually be an over­

riding physical force so long as the actor re&sODably believes it 
exists, but, on the other hand, the weighing of the values is based 
upon objective standards (Arts. 13, ALI Model Penal Code, Tentative 
Draft No.8, 9 May 1958). 

C··· .. \ 
/ 

b. The problem of weighing lives apinst lives: The real 
d1tticultyarises in cases wherein lives are aidlbe1"ately sacrificed 
in order to save other lives. The American and English vi .... are 
shown in the folloWing 1llustrative cases; 

(1) United States v. Holmes, 26 Fed. cas. 360, No. 
15,383, (E.D. Fa. 1842). 

Charge: MUrder. 

Facts: Holmes, a first mate in canmand of an 
overcrowded life-boa""t'1rom the Sinking ship, W1ll:l.am Brown, ordered 
members of the crew to throw overboard all male passengers to pre­
vent the boat from sinking. None of the crew members were thrown 
over. Th?se passengers and crew members remaining in the life boat 
were rescued. Subsequently ,Holmes was tried for manslaughter. He 
defended on the ground of necessity and there was ample evidence that 
the boat would have sunk but for the drastiC action taken. 

Opinion: In charging the jury, the judge stated 
that passengers were to be favored over the crew, since a saUor has 
a duty to preserve the boat and the passengers. Then he added that 
those passengers whom necessity required to be cast over must be 
chosen by lot. Holmes was found guUty and sentenced to sU: months 
continement. (The significance of the case is the recognition of the 
defense of necessity in sacrificing some lives to save otherll, even 
though the factll of this case were not lIufficient to acquit Holmes, 
for apParently his mistake was in his method of choosing thOlle who 
were to be thrown over.) 

(2) ~ v. DIldley and St!Phen8, 14 q.B.D. 273 (1884). 

Charge: Muullaughter. 

Facts: The two defendantll and one other man named 
Brooks and a boy of seventeen were IIhipvrepked and drifted in a small 
open boat for twenty days, at 1Ih1ch time they ldlled the boy and ate 
his body. Four days later they were rescued. At the trial, the jury 
found that the boy probably would have died f1rst, and that all would 
have died before rescue except for killing and eating the boy. 
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Opinion: The court rejected the Holmes doctrine, the () 
judges repudiating entirely the defense of "necessity." They st·t·,d 
that the highest duty may be to sacrifice one's own life to save a.~,otber. 
The judges questioned how the defendants were to know that 'chey would 
not be rescued immediately a1'ter the. kUling, and who is to judge the 
necessity, and how can the comparative value of each life be mp.asured. 
Furthermore, they observed, permitting such a defense to stand 1II1ght 
create a dangerous tempting precedent. The defendants were convicted 
and sentenced to death, but the sentences were cOlIDDUted to six months 
coIlf'inement. 

COIIIIIIent: The real baGis for the English view seems to 
be that one can never be certain that it is absolutely neces~3 to 
sacrifice some to save others. Relief may be "just around the corner." 
JUdge cardozo apparently agrees with the English view (see Cardozo, 
law and Literature (1931), p. 113). But Professor Hall prefers the 
American view stating that the general rule is that "a very high 
probabl1ity of complete destruction by physical forces is a justifica­
tion for sacrifice of some to save some, provided the method of 
selection is fair." (See Hall, General Principles of Criminal law,p. 
399). 

1+. COERCION OR lllRESS: The logical support for the defense of 
coercion or duress is similar to that of the other affirmative defenses. 
Crim1nality does not attach to an act Committed under coercion or duress 
because the actor has no free w:Ul and, therefore, no cr1minal intent. 
!he distinguishing feature of coercion is that it is pressure brought 
to bear on the mind of a person rather than a phys:l.cal force exerted 
upon his body. Furthermore, coercion is always exerted by a human. 
Only the IIIOBt serious forms of coerCion are valid defenses (See para. 6-7, 

DA Pam 27-9, for an instruction on duress). 

a. General rule: !!:Ie general rule in the United States is that 
a well-founded tear of' immediate death (or, occasionally, serious bod1ly 
injury) is a defense to any cr1minal charge except murder (Hall, !:!E..~. 
~, p. '+08). Murder is a consummated act, irreparable atter commission, 
iUiClihere is no princll.ple of law which would justify or excuse the taking 
of an innocent person's life to :protect one's oW,life (~ v. Nargash1an, 
26 R. I. 299, 58 At!. 953 (190'+»). Professor Hall points out, however, 
that the cases holding coercion is, no defense to murder usually rest on 
other grounds as well, the decisions indicating that either death was not 
1lIa1nent, or escape was poSsible, or there _s no reasonable fear of death. 
He also states that "not a siDgle case of conviction for murder has been 
found Where the decision rest squarely on facts ' signi:f'y1ng a plain choice 
between seU-sacrifice and the kUling of an innocent person." Another 
part of' the rule 18 that the fear must be reasonable. COlilU'ds are not 
given preferred treatment. It must be such a fear as a man of ordinary 
fortitude and courage might justly yield to it. Furthermore, it must be 
1lIa1nent. 
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b. Illustrative cases: 

(1) United States v. Fleming, 7 UlCMA 543, 23 CMR 7 (1957). 

96). 
Charge: Giving aid and comfort to the enemy (AW 95, 

Facts: The accused admitted that, while a prisoner 
of 'War in Korea, he participated in and led discussion groups and classes 
reflecting communist views, and that he participated in the xreparation 
and DBkin g of communist propaganda recordings. However, he contended his 
acts were connnitted to protect the lives and well be!.ng of fellow prisoners 
of 'War. He further contended that his actions were the result of duress 
and coercion. In this regard he testified that his captors had threatened 
him with a march of 150 to 200 miles which he knew he could not make in 
his condition. He 'WaS also threatened with being sent to the "caves." The 
"caves" were places of confinement of such filth and privation that the 
mortality rate 'WaS extremely high and the prisoners felt that a sentence 
to the caves 'Was almost tantamount to a sentence to death. The accused 
'WaS taken to the caves to see a newly captured group of prisoners. rater 
he 'Was taken on other visits and by his last visit all had died except 
one. On the other hand, there was evidence that the communist often did 
not carry out their threats and that many prisoners did survive confinement 
in the caves, and that the accused had already communicated and cooperated 
with his captors prior to his knowledge of the caves. With respect to 
the defenses of coercion or duress, the law officer instructed that in 
order to excuse a criminal act on the ground of coercion, compulSion, or 
necessity, one must have acted under a well-grounded apprehension of "m­
mediate and impending death or of immediate, seriOUS, bodily harm. After 
objecting to the wording of the law officer's instruction on coercion 
and duress, the defense offered proposed instructions, which were refused, 
to the effect that the fear of mediate or a delayed, or a wasting death 
from starvation, deprivation or other l1ke conditiOns, can just as well 
spell coercion and compulsion as the fear of immediate death. 

~on: The findings of the trial court on the issue of coercion 
or duress not be upset by this Court unless it can be concluded as 
a matter of law that the accused's actions were committed under a well 
grounded apprehension of :l.umediate death or serious bodily harm. The evi­
dence herein does not permit such a conclusion. The law officer's in­
structions were correct. 

Concurring Opinion (Judge Quinn): The threat' ot confinement in 
the,caves did constitute a sufficient threat of, at least, grievous bodily 
harm. Thus the evidence is sufficient to raise a defense of coerCion or 
necessity. JJowever, raising a defense does not mean'that the court-me.r,\l1al 
was bound to accept it and, on the basis of all the evidence, the court 
could reject the accused's defense and find that be committed the acts 
charged without durefls or compulsion. The instruction requested by the 
defense did not present the true issue. 

COIIIDent: The opinion cites with approval Winthrop, Military 
raw and PrecedeUts (2d Ed., 1920 reprint) pages 2f.n, 635. 
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(2) Iva Ik:lko '.!!oF1 D'Aquino v. Un1ted Statell, 192 F.2d CJ 
338 (9th Cir. 1951). 

Charge: Treason. 

~: The defendant, known as '.!!okyo Rose, was 
conv1cted of treason, which arose from radio broadcasts from Japan during 
World War II. She raised the defense of duress and coercion, contending 
that the ordinary rules of coercion should not apply in the calle where 
the accused person was in an enemy country, unable to get protection :from 
the United States and where the compulsion is on the part of the enemy 
government itself. 

Opinion: "We know of no rule that would permit one 
Who is under the protection of an enemy to claim immunity from prosecu­
t10n for treason merely by setting up a claim of mental fear of possible 
future act10n on the part of the enemy. We think that the c1tizen oWing 
allegiance to the United States must DBn1:fest a determination to resist 
cODlDlBllds and orders until such time as he is :faced with the alternative 
of iDIIIediate injury or death. Were any other rule to be applied, traitors 
in the enemy country would by that fact alone be shielded from any re­
quirement of resistance. The person cla1m1ng the defeDBe of coercion 
and duress must be a person whose resistance has brought him to the last 
d1tch. " 

c. Requirement of fear of death or serious bodU~harm. The 
~blem was raised in United States v. Brookman, 7 "OOOoIA 7 , 23 a.m 193 
(1957), as to whether 'the defense of coercion required fear of death or 
serious bodily harm even though the off'eDBe committed was not a severe 
f'elony. Tbe accused in the case was charged with desertion, escape f'rom 
col1f'inement, and larceny. He contended the law off'icer committed error 
in instructing the court that the "coercion exerted upon the accused must 
have been of' such a nature as to induce in him a well-grounded and reason­
able apprehension that 1:f he did not commit the of'f'ense, he would im­
mediately be killed or immediately suf'f'er serious bodily harm. (maphas1s 
supplied.) In response to this contention, the Court of' Military Appeals 
stated (7USCMA at 736, 23 a.m at 196): 

"We recently approved a similar instruction in 
Un1ted states v. Fleming, 7lJ3CMA 543,23 am 7, and, 
indeed, the accused concedes 1ts correctness insof'ar 
as 1t relates to the 'most severe f'orms of' f'elonies.' 
However, he denies the correctness of' the instruct10n 
as applied to the offenses charged. C1ted in support 
of' his argument is Coamonvealth v. Reff1tt, 149 X7 300, 
148 SV 48. That case was concerned with the valid1ty of' 
a contract, and the court simply applied the f'lex1b1e 
test f'or duress whioh obtains in DOn-crfmiMl a1tua.t10ns. 
Insof'ar as duress 1s recognized as a dsf'ense to a criminal 
act, the Kentucky Court of' Appeals f'ollowB the general 
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rule that the coerc10n must induce a well-grounded fear 
of immediate death or ser10us bod1J.y harm. Nal1 v. 
COIIIIIIOI1We8J.th, 208 I<Y 700, 271 SW 1059. 

Our own research has uncovered no case wh1ch accepts 
less than the re~1rement of ser10us personal injury as 
a bas1s for the defense ot duress 1n a crim1nal case. Per­
haps closest to that v1ew 1s Perryma.n v. State, 63 ae. App 819, 
l2 SE 2d 388, 1n wh1ch the threat was 'I w1ll slap you down 
each time I see you.' But 1n light of the Georgia statute, 
wh1ch requires injury to 'lite or member.' and the trial 
judge's actual charge to the jury, 1 t 1s doubtful whether 
even that case lends support to the accused's content10n. 
Nevertheless, the argument 1s not Without logj,cal appeal. 
At least supert1c1a.l1y, the nol'llBl test of duress seems 
1Da.ppropriate whsn applied to a simple disorder or some 
other ot:f'ense wh1ch carr1es a very minor pun1shment. We 
need not, however, dec1de the quest10n. Indisputably, a.ll. 
the offenses charged here are ser1ous. The perm1ss1bJoe 
pun1shment for each includes a dishonorable discharge. 
Manual for Courts-&.rt1a.l, Un1ted States, 1951, p.re.gra.pb 
l27~ Sect10n A. In Un1ted states v. Moore, 5 USCMA 687, 
695:0, 18 CMR 311, we sa.1d that an ot:f'ense, whether mil1-
tary or c1vilian in nature, wh1ch 1s 'ser1ous enough to 
bear the st1sma of a d1shonorable d1scharge possesses the 
ser10usness of felony, and. • • bears a heavy content of 
moral turp1tude.' We hold, therefore, that the law of­
f1cer's instruct10ns on duress were lepl.ly correct." 

d. In United states v. Margelony, 14 USCMA 55, 33 CMR 267 (1963), 
the accused was charged with issuing three worthless checks in violation of 
Article 123a, UCMJ, and found guilty of the lesser included offense of dis­
honorably failing to maintain sufficient funds on deposit for payment of 
checks, in violation of Article 134, UCMJ. The accused testified that he 
had written the checks for the payees who had seized him and told him that 
if he didn't sign a couple of checks they would lay into him; that when he 
refused they began beating him in the stomach and face and threatened him 
with even worse treatment if he didn't comply. The court was instructed 
that duress was a defense to Article 123a specifications but not that it 
was also a defense to the lessor included offense under Article 134. The 
Court held that this was error. The evidence raised the issue of duress 
and this defense applied to all aspects of the transaction. The Court 
specifically did not decide the issue of whether in the prosecution of a 
minor offense, the defense of duress must be predicated upon fear of death 
or serious bodily harm. 
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e. Para. 216!, MeM, 1969: 

Except when he kills an innocent person, a person cannot 
properly be convicted for committing an act for which 
he would otherwise be criminally responsible if his par­
ticipation in it is caused by the degree of coercion or 
duress recognized in law as a defense. This degree of 
coercion or duress is a reasonably grounded fear on the 
part of the actor that he would be inunediately killed or 
would inunediately suffer serious bodily injury if he did 
not conunit the act. The fear compelling the act must be 
of inunediate death or serious bodily injury and not of 
an injury in the future or of an injury to reputation or 
property. The threat must continue throughout the per­
petration of the act. If the accused has a reasonable 
opportunity to avoid conunitting the act without subjecting 
himself to the threatened danger, his act is not excusable. 
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5. aBlDDICE 1'0 OBDIRS: RecoSllition ot tbe peculiar necesslty ot 
d1aclpl.:lDe 111 the IIIillti:i'i sernee, and ot the posltlon 111 vh1ch the 
subord1Date IIII.T find hjJlSelt throusb D.O fault ot hls own, has led 
courts to reprd obedience to a m1l1tary order as a justiflcatlon tor 
conduct whlch otherw1se lIOUld give rise to crim1Ml 

p. 92) W1I1throp states: 

p. is that an 
obedience is when the order appears to 

be lepl and the actor does not know it is illepl. !l.'be act must be 
duly done, that is, not 111 a wanton lBDI1er or ln excess of the authority 
or discretion conferred on the subord1Date by the order. !ftle subordinate 
CIIIIIIOt use IUIY IIIOl'8 toree than necessary to CU'17 out the order. !be 
ordltr .. 10 be lapl. It it 18 apparently regular and lavtul on its 
face, the lubord1mte need 11010 80 beh1Dd it. 

Paragraph 216d, MCM, 1969, provides: An order requiring the 
performance of a military duty may be jpferred to be legal. An act 
performed manifestly beyond the scope of authority, or pursuant to an 
order that a man of ordinary sense and understanding would know to be 
illegal, or in a wanton manner in the discharge of a lawful duty, is 
not excusable. 

a. Exception: Ii' the orders are so man1testly beyond the 
legal power or discretion of the superior as to admit ot no rational 
doubt ot their unlaw:t'u.l.ness, then the defense is D.Ot adequate. Ex­
amples ot unlaw:f'ul orders might be: a cOlJlDl9.nd to violate a specifiC 
law of the land or an established custom or written law of the mili­
tary service; or an arbitrary command imposing an obligation not 
justified by law or usage; or a command to do a thing wholly irregular 
and improper given by a superior who is incapacitated by 1I1toxication 
or otherwise to perform his duty. However, except 111 such cases of 
palpable illeplity, the 1D:f'erior should presume the order to be law-
:f'ul. (W1I1throp, l!E.' =.!!., supra. p. 296-297.) 

b. nlustrative cases: 

(1) ACM 10448, Wbatley, 20 CMR 614 (1955). 

Charge: Violating general order (Art. 92). 
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Facts: Tbe accused .s charpd v:l.th tal11D8 to 
depos1t certain IIIOney into the un1ted states Treasury as requ1red by 
Air Force regulat1ODS. Instead of depos1ting IIIOney made on the sale 
of scrap iron on an Air Force base, the accused used the money to pur­
cbase needed supplies for the base, at the direction of the cODlMIII'I1ng 
off1cer. Ne1ther the accused nor the commanding off1cer actually knew 
of the Air Force regulat10n. The law officer refused to instruct on 
the defense of obedience of orders. 

Opin10n: !!!be law off1cer should have instructed on 
th1s defense. Ordinary obedience of aD order my be a defense to a 
charge growing out of acts done in compliance v:l.th the order, since in 
the usual case, a subordinate 1s expected to obey h1s super10r completely 
and v:l.thout hes1tat10n. Notwithstanding presump~10n of knowledge of the 
Air Force regulat10n, the defense of obedience of orders v:I.ll preval1 un­
less there 1s a showing that the accused knew of the regulat10n could 
no1I reasonably bel1eve that the order of his c(d!!D!lnder was val1d. 

accused was 

.. justif1cat1on 01' excuse • 

.... iloubt. 

(2) ACM 7321, Kinder, l~ CMR 7~2 (195~). 

Charge: l:urder (Art. 118). 

#aCts: In !{Qrea, a !{Qrean was caught tresp'ss1ng 
near an Air Poree bomb dump and was brought 1n to the Guard off1oe~, a 
l1eutell&tlt. !!!he Lieutenant ordel'e4 the accused, tltbtmsh s~t lI:£. 

W if'I'Pet, tt> take the !{Qrean out and shoot h1lll. The aecus~d 
T th1s was an order, and the Lieutenant sa1d 1t .1. !be aeouled then 

t.ook the !{Qrean out and shot h1lll. On a:ppeal., the Wense .1 baled on a 

a "m1staJte of law," the accused contending that he thought the 
L1eutenant's order was leaal and that he bad to obey 1t. 

Op1n1on: The ev1dence showed that the accused was 
aware of the unusUSl nature of the order, and consequently its 11-
leaality. It is unbelievable that the accused could have thought 
that he had to obey such an order. 
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(3) CM 416805, Griffen, 39 CMR (1968 ) 

Charge: Unpremeditated Murder (Art. 118) 

Facts: A patrol in Vietnam captured a VC. The platoon leader, LT Patrick, talked over radio with company CO, CPT Ogg, and SGT Griffen understood that the CO said that the prisoner would not be evacuated and that he should be shot. Accused stated that LT Patrick ordered him to take the prisoner down the hill and shoot him. This was done. LO instructed: "I tell you as a matter of law that if instructions or orders were received over that radio Or were given to the accused in this case to kill the prisoner suspect who was helpless there before them, such an order would have been manifestly an illegal order. You are advised as a matter of law, any such command, if in fact there was such a command, was an illegal order. • Obedience to the order of a superior officer will not protect a soldier for acts committed pursuant to such illegal orders." 

Opinion: We view the order as commanding an act so obviously beyond the scope of authority of the superior officer and so palpably illegal on its face as to admit of no doubt of its unlawfulness to a man of ordinary sense and understanding. 
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CHAP.rERXII 

1. GENERAL: It is in the best interest of society to reduce 
the incidence of crime either by preventing the cOl!lllission of crime 
or by apprehension of the cr1m1nal after the crime has been cOllBDitted. 
Courts have uniformly held that in waging this warfare a@lll.inst crime 
the agents of law enforcement may use traps, decoys, and deception 
to obtain evidence of the commission, or planned commission, of crime. 
On the other hand, it is not in the best interest of society to permit 
law enforcement agents to go so far as to induce the commission of a 
crime that otherwise would not have been comm1tted. The defense of 
entrapnent results from a compromise between these two somewbat con­
flicting interests of SOCiety. Entrapment is defined as the conception 
and planning of an offense by a law enforcement agent, and his procure­
ment of its commission by one who would not have perpetrated it except 
for the trickery, persuasion, or fraud of the agent. (Sorrells v. 
united States, 287 u. s. 435, 453 (1932». 

2. THE SUPREME COURT'S VIEW OF EN'.CRAlMENT: It was not until 
1932 that tbe Supreme Court, in the case of Sorrells v. Ulited states, 
supra, considered the doctrine of entrapment. This case bas been 
Cited in practically every subsequent decision involving the doctrine. 
The facts were that Martin, a prohibition agent posing as a ~t 
visited the defendant's home. He was accompanied by several persons 
who knew the defendant. After a long conversation which disclosed that 
Martin and the defendant were former members of the same army division, 
Martin asked the defendant to get him some liquor stating that he wanted 
to take it home to a business partner. The defendant replied that be 
did not have any. Martin made a second request and received the same 
answer. Much later, after a third request, the defendant stated that 
he would try to get some. Approximately one-half an hour later the 
defendant returned with a half @lII.llon of whiskey which he exchanged 
with Martin for five dollars. The defendant was charged with possess-
ing and selling liquor in Violation of the National Prohibition Act. He 
pleaded not guilty. Martin testified at the trial that he was the only 
one present who said anything about whiskey and that his purpose was to 
prosecute the defendant. The defendant introduced a number of witnesses 
who testil1ed to his good character. In rebuttal, the government intro­
duced testimony to the effect that the defendant had the general reputation 
of a rum runner. There was no evidence, however, that the defendant had 
ever possessed or sold any liquor prior to the time in question. ~ 
trial court refused to submit the issue of entrapment to the Jury, hold­
ing as a matter of law, there was no entrapment and thiB was affirmed 
by the Court of Appeals. The Supreme Court granted certiorari limited 
to the question whether the evidence was sufficient to go to the Jury. 
There were two opinions concurring in result but differing greatly in 
theory. The majority held that the issue should have been submitted 
to the jury. The minority took the position that entrapment was a 
matter of law to be ruled upon by the judge. 
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Chief JUstice Hughes 'Wl'iting the majority opinion pointed out 
that there was suf'1'icient evidence to warrant a finding that the 
o:f':f'ense was "instigated" by Martin; and "that it was the creature 
of his purpose"; that the defendant had "no previous disposition to 
commit it but was an industriOUS, law-abiding citizen"; that Martin 
lured the defendant, otherwise innocent, to its commission by repeated 
and persistent solicitation; and that he :further took advantage of 
sentiment aroused by reminiscence of their war experiences. This 
conduct was denonnced as reprehensible. Hughes then considered the 
question of whether this conduct precluded prosecution or merely af­
forded a ground of defense. He stated that o:f':f'icers may a:f':f'ord op­
portunities for the commission of crime and may employ artifice and 
stratagem to catch persons engaged in crime, but that a d1:f'ferent 
question arises when the CriminAl design originates with gpvernment 
officers and they implant in the mind of an 1DDocent person the dis­
position to commit the crime in order to prosecute. Thus, the pre­
disposition or the defendant is relevant and when a defendant raises 
the issue of entrapnent he cannot camplain of an inquiry into his own 
conduct and predisposition. It follows that the conduct of the of­
ficer affords a ground for defense and does not preclude prosecut10n. 
Next the majority opin10n set forth a theory to s~rt the defense. 
It made no attempt at sustain1ng the doctrine on any theory of es­
toppel or public policy. Instead, while conceding that the general 
language of the statute under wh1ch the defendant was ind1cted was 
broad enough to encompass entrapnent, the major1ty stated that unless 
spec1tic language was used, 1t could not attribute Congress with an 
intent to br1ng about such an unjust result. Since no spec1f1c lan­
guage was contained in the statute, the majority concluded that en­
trapnent wa:! not within its purview. The opin10n recogn1zed the 
limitations on th1s type of statutory intel'J'rBt&t1on by stating that 
the Court was dea11ng with a statutory proh1b1t1on and was simply 
called upon to dete=ine whether in the light of public policy and 
of the proper admin1strat1on of just1ce conduct resulting from en­
trapnent should be deemed to be with1n the statute. It was admitted 
that some crimes may be so he1nous as to admit no except10ns. 

Finally, the majority considered the respective tunct10ns of the 
judge and the jury. It was concluded that the defense 1s ava1lable 
not on the ground that the accused though guilty may gp free but on 
the ground that the accused 1s not guilty. Whether there was entrap­
ment was, therefore, a quest10n to be submitted to the jury as an 
element of the f1nd1ngs of gulltyor not guilty. 

Mr. Justice Roberts, 'Wl'i ting the opin1on tor the minor1 ty cr1 t1cized 
the statutory interpretation theory employed by the major1ty as being 
unwarranted and :further accused 1t of announc1ng no criteria tor deter­
m1ning when a statute should be read as excluding eutrapnent cases. He 
ins1ated that the doctrine should be rooted in publ1c pc.licy wh1ch would 
close the courts to the prosecut1on of crimes 1DBt1gated by the gpvern­
ment, atating that a court must preaerve "the purity ot 1ts own temple." 
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This would render unnecessary any distinction based upon the nature of 
the offense. Also, the question of entrapnent would have no connection 
with guilt or innocence. The defendant's bad reputation or previous 
transgressions are irrelevant and outside the scope of in~1ry. The 
minority WOUld not balance the equities between the government and the 
defendant as it felt that condoning entrapnent because of the defendant's 
prior conduct would wholly disregard the reason for refusing the processes 
of the court to "consUlllDla.te an abhorrent transaction." 

There seems to be three ditferences between the majority and 
minority opinions. First, the majority adopts the "origin of crim1nal. 
intent" f'ormula for determining whether entrapment exists. It the 
criminal intent originates with the police officer and he imPlants this 
intent in the mind of a person who is otherwise innocent, then there is 
entrapnent. On the other hand, it the intent originates with the accused 
or it the govertlDlent can show that the accused was predisposed to cOllllllit 
crime there iB no entrapnent. This view emphasizes the law abiding qua1i­
ties of the defendant. The government is allowad to show the predis~ 
poSition of' the accused by his bad reputation or previous convictions. 
This practice has been criticized in that in effect it allowa the guilt 
of' the defendant of the crime for which he is charged to be proved by 
prior convictions. If' the defendant has been apprehended in what 
appears to be an habitua1 course of misconduct it would seem that the 
defense is never available regardless of the af'f'icer's conduct. The 
minority, on the other hand, would not consider the conduct of the accused 
but would look only to the conduct of the government agent. The opinion 
of the minority does not set a standard fo;;;' determining what conduct to 
condemn. Manitestly an officer may conceal his identity and use a norual 
amount of persuasion but repeated and persistent appeals to sentiment 
created by reminiscences of war experiences is a t:ransgre~sion. Second, 
the majority f'elt that a liquor violation induced by entrapnent was beyond 
the scope of the statute and that the defense is properly raised by a 
plea of not guilty. Tbus entrapnent was treated as a doctrine of pro­
cedure and judicial administration. It states that the detense may 
be raised at any point and it proved requires the court to quash the 
indictment as public policy forbids a court to lend its processes tor 
the consUIIDIBtion of a wrong. The majority would evaluate the conduct 
of' the of'ficer against the seriousness of the ottense, but the minority 
would apparently not consider the nature of the ottense. Finally, the 
majority WOUld send the issue of entrapnent to the jury, while the 
minority would leave it to the deCision of the judge. 

Subsequent to the Sorrells decision the defense ot entrapnent had 
been invoked in a wide variety of instances and, while the courts nearly 
always cite this case, it is trequently ditticult to determine whether 
they are follow1ns the majority OJ' the minority opinion or portions of 
each. In a Supreme Court case (Sherman v. United States, 356 U.s. 
369 (1958), K, a government informer met the detendant in a doctor's 
office where apparently both were being trea'ted to be cured ot narcotics 
addiction. Several accidental meetinl!'l tolloWed. Conversation pro­
gressed to a discussion of mutua1 experiences and problems including 
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their attempts to overcome addiction to narcotics. Finally K aeked 
the defendant if he knew a source stating that be was not I'es!,onding 
to treatment and wanted the defendant to supply him. From the £'tr·~t, 
the defendant tried to avoid the issue. Not until after a nUlllbc . .I' of 
repetitions predicated upon K's presumed suffering did the defendant 
acquiesce. Several times therE'.aftel' he ob·tained a quantity of nar-
cotics which he shared with K and they split the cost. lLof'ter several 
sales K informed. the agents of the Bureau of Narcotics that be had another 
seller for them. On tillree occasions the government agents observed the 
defendant give narcotics to K in exchange for money supplied by the 
government. The defenwlnt had been convicted of sel~ing narcotics in 
1942, and of possessing narcotics in 1946. The trial court submitted 
to the jury the issue of whether K had evinced an otherwise unwilling 
person to commit a criminal act, or whether the defendant was previously 
disposed to commit the act and exhibited only the ootural hesitancy of 
one acquainted with the narcotics trade. A conviction resulted. This 
was affirmed by the Court of Appeals for the Second Circuit. (240 F. 2d 
949). 

The Supreme Court reversed, but al!lSin two opinions concurring in 
result presented opposing views. The IIBjority, following the JIIIl.jority 
in the Sorrells case, concluded that from the evidence entrapment was 
established as a JIIIl.tter of law. The minority view in Sorrells was ex­
pressly rejected, the court stating that unless it can be concluded as a 
matter of law, the issue of whether a defendant has been entrapped is 
for the jury as a part of its function of determining guilt or innocence. 
~ the government's contention that defendant's record of prior con­
victions indicated that he evinced a ready cauplaisance, the majority 
answered: "However, a 9-yea.r-old sales conviction and a 5-year-old 
possession conviction are insufficient to prove petitioner bad a readi­
ness to sell narcotics at the time Kalihinion approached him, particularly 
when we must assume fran the record he was tr:y:1ng to overcome the nar­
cotics habit at the time." 

Mr. Justice Frankturter, in a separate opinion, criticized the 
IIBjority, saying: "!be opinion ••• falls to give the doctrine of 
entrapment the solid foundation that decisions of lower c~ and 
aritic18ms of learned writers have clearly shown is needed." As in the 
minority Sorrells opinion, Frankturter suggests that the inquiry should 
be into. the conduct of the police and the likelihood, obJective13 con­
sidered, that it would entrap only those ready and y1Jl1ng to cOlllll1t 
crime. '''!'be courts refuse to convict an entrap;ped defendant, not because 
his conduct falls outside the proscription of the statute, but because, 
even if his guilt be admitted, the methods eorployed on behalf of the 
government cannot be counteMnoed, n 

3. !be Court of Military Ap-
peals Court. Entrax-ent is a 
real defense which goes to the guilt or innocence of the &OO1UIed. When 
it 18 raised as an issue it is decided by the .-hers of the Court rather 
than the lay offioer. !be gist of the defense 18 that an aaent of the 
Govel'llillllnt oonceives an offense and then inoites a penon to cgs1t that 
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offense for purposes of prosecution. When that issue is raised, it 
may be defeated by establishing that the original suggestion or in­
itiative to commit the offense in question came from the accused or 
that the agents of the Government had a reasonable belief or sus--­
picion that tle accused vas engaged in the commission of the offense, 
or vas about to do so. (U. S. v. McGlenn, 8 USa.!A 286, 24- CMR 96 
(1957).) 

4-. ILLUSTRATIVE CASES: 

a. United states v. Buck, 3 U8(J(A 34-1, 12 CMR 97 (1953). 

Charge: Iarceny (Art. 121). 

Facts: The evidence showed that the accused entered a 
supply office and engaged in conversation with a sergeant assigned 
to that office. The accused disclosed his interest in obtaining 
large quantities of chevrons and offered to pay the sergeant $50.00 
for a specified number of chevrons of various grades. The sergeant 
suggested that the accused call him the fo1l.owing day. When the 
accused had departed the sergeant reported the matter to his superior, 
the accountable officer, the officer in charge of the section, and 
to the depot legal officer, and he vas directed by these officers to 
give the accused the requested items. On the following day, the ac­
cused telephoned the sergeant and vas advised that the chevrons were 
ready for him. Upon arrival of the accused at the supply office, the 
sergeant took three cartons of chevrons from stock and brought them 
to the door of the building. The accused took them from that location 
and placed them in the rear of his car parked at the door. He then 
re-entered the office and paid the sergeant the agreed $50.00. On 
appeal the defense of entrapnent was raised. 

Opinion: The defense of entrapnent is not available, for 
the record does not admit of even a suspicion that the authorities 
planned the larceny charged. Said the Court: 

There are three situations in which persons in 
authority ostensibly lend their support to the com­
mission of a crime solely to apprehend and punish 
another. In the first, one intent upon the com-
mission of crime is afforded ample opportunity to rush to 
his own destruction, whUe the authorities, having set 
a trap to catch him, smooth his path, but do not other­
nse accelerate his progress. Under these circumstances 
a cn.. is in fact committed, and the prosecution of the 
1Il'Ongdoer so trapped is not barred, for the law in no 
vay prohibits the use of artifice or stratagem to catch 
those enpged in criminal enterprise. • • • Thus, placing 
the Pzope1 ty where it can be taken by the intended tbi~, 
or signaling to the intended tb1~, or notifying him that 
the owner v:I.11 be away fi'oIII home, or consenting to the 
loen of a wagon to him to carr:Y away the property, has 
been held lawtul. Similarly, turning a horse loose so 
that it can be taken by the thief, does not neS/itive 
the ult:IJIBte larceny. So too, a detective wbo puts 
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h1mBelt in a pod tion where a thief can piCk his lX'Hlkets () 
is not considered to have ('onsented to the theft. • • • 

On occaSion, however, the plans to ensoare, invol-"e 
an abuse, rather than s:lmply the use of art11'ice and 
stratagem. In this sttuation, the individual laying the 
trap over-reaches himsel1' to the point of nefP!.tiving an 
essent:l.al. element of the crime, and thus the crime i tseU • 
Spec11'ic examples of this situation are hereinafter set 
forth. ~e line separating the first two possibUities \ 
is frequently indistinct and d11'1'icult to define. So 
each case must be decided upon its own facts. Both have 
a common denominator in that the person trapped planned 
the intended crime. This feature distinguishes the first 

two situations from the third and 1'111&1 one, namely en­
trapnent. 

In the last class11'ication, the plan 01' the crime 
is conceived by the authorities, who then lure an other­
wile 1nnocent IIBl1 to its accomplishment. When this tact 
is present, the decisions hold that the Government is 
estopped from contending that the person 10 enticed is 
guUty, tor Govermnent ot1'ic:l.al.s instifP!.ted the very con­
duct of which they complain •••• 

• • • • 

In the second class11'ication, above reterred to, 
are those cases involving ot1'enses requiring that the 
prosoribed aot be "afP!.inst the will" at the party in­
jured. Bence, a prosecution tor rape cannot be min­
tained when the victim invited the act ••• !I!1e same 
result obtains when an individual prooures another to 
rob him. In such case, he is held to have consented 
to the assault neoessarily involved in robbery, thus 
neptiv1ng one 01' its esslftlt:l.al. elements. • •• 
Similarly in a prosecution tor burglary one who has 
kI:I.ow1ngJ.y admitted into hiB home a person intent upon 
oOlllll1tting larceny therel.n, is held to have nefP!.tived 
the essent:l.al. element 01' bresk1ng. • •• (3 tJS()!A. at 
3"3-344, 12 CIIR at 99-1(0). 

The Court of MUi1ary Appeals observed that the cases have held that 
when the owner of property delivers, or causel another to deliver, 
the property to one known to be intent upon ltealing it, he has con-

lented to the taking, although the owner'l purpose was to catch the 
the thief. :But the Court concluded that the authorities herein had 
DO authority to oonsent to the taking of p:toperty belonging to the 
tJn1ted sta1les Gcwermnent. Conlequently, there _s DO entrapaent 
or consent. 
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b. united str.tes v. Hawkins, 6 USQ.fA 135, 19 CMR 261(1955). 

Charge: Wrong1'uJ. pooJsession of drugs (Art. 134). 

~: The evidenoe showed that a Treasury Depe.rtment 
agent and OID investigators prepared a list of the serial numbers of 
some money. The money was then turned over to the int01'llBIlt, probably 
one White, who was a prisoner in the oamp stookade. The aooused, wbo 
was a guard at the stookade, was later seen leaving the oamp. On bis 
return he was taken into oustody and searobed. An envelope oontain­
ing tbe narcotio was found in bis wallet. In addition, a bill, bearing 
tbe same serial as one of tbose reoorded was found on his person. The 
aocused later admitted that White had approaobed bim and requested 
that be buy some narootios and that be, as a favor, had done so witb 
money furnisbed by White. The aooused defended solely on the theory 
that be was the viotim of entrapment. To support bis theory be 
attempted to oross-examine several witnesses as to the name of, and 
the instruotions given to, the intormant relied on by the investigative 
personnel but tbe law ottioer ruled that publio polioy forbade tbe 
disolosure ·lIlf suoh information. Also, immediately prior totbe trial, 
tbe defense bad requested the presenoe of White as a witness, but the 
request bad been denied on the ground that it was not timely. 

Opinion: The aooused was entitled to a disolosure of 
the alleged intormant's identity and bis presenoe as a witness, just 
as he would be entitled to learn the identity and probable testimony 
of any other partioipant. Not only was a disolosure of tbe int01'llBIlt 
essential to the aooused, but also, the evidenoe be oould furnish. 
The defense was entrapment and tbe testimony of the informer would 
bave been relevant and not privileged on that issue. Moreover, the 
Government relied on White to exeoute the plan with the aocused and 
under those ciroumstanoes his lips cannot be sealed by a olaim of 
confidentiality. White was in a position to furnish information as to 
what extent he was direoted to and did cause or inoite the acoused 
to oommit the ottense. The aooused was entitled to require him to 
tell what ettorts were made by bim to persuade the aoculed to beoome 
involved in the purchase of tbe drug. He was a keystone figure in 
the defense ot entrapaent and his testimony would have Ibed light 
on that issue. Judge latimer stated: 

As a general proposition, a rule detining the 
oouree ot conduct by Government otticers which will 
constitute entrapment cannot be stated,. • • • HoY­
ever, it il clear that entrapaent il not a defense it 
the accused was already engaged in an ullting course 
ot sim1lar criminal conduct, bad ~dy tormed a des181l 
to cCllllllit the crime or siml1ar crimls, or val yll J1ng to 
do 10 &8 evinced by ready complaisance. 
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c. !!:...!:. v. McGlenn, 8 USCMA 286, 24 CMR 96 (1957). 

134). 
Charge: Wronstul possession and use ot narcotics (Art. 

Facts: With reterence to the charge at wronstul pos~ 
seSSion, the en.dence established that the accused vas asked by a 
Government informer to purchase mr1huana tor him. The accused re­
tuaed due to the lateness ot the hour but on the tollcnr1ng day 
t 1nally consented to make the purchase. The accused obtained tvelve 
IIIlr1huana ciprettes trom a peddler and delivered six ot them to the 
informer, retaining the other six tor satekeeping at the informer's 
request. '!be tollcnr1ng morning, acting on the informer's tip, a CID 
agent tound accused in possession of the six ciprettes and also 
tound a mr1huana butt in accused'il car. The accused admitted pur­
chase ot the ciprettes and also admitted smoking several. with a 
triend prior to returning to the base. There vas no evidence tend­
ing to establish that accused vas reasonably suspected of being 
connected with narcotics prior to being approached by the intormer. 
Intel'llediate appellate authorities affirmed, and accused appealed 
contending that he vas entrapped by the informer into possessing 
the mr1huana involved in the charge of wronstul possession. 

Opinion: Board of review reversed as to charge of 
wronstul possession and charge dismissed. Once the defense has 
introduced evidence shcnr1ng inducement of the accused by one act­
ing as a Gove:tUDlent agent to cOllllllit an ottense, the prosecution 
is then required to show that excuse--reasonable grounds or sus­
piCion to beUeve that the accused vas dealing in narcotics--eJt­
isted to justify the inducement (citing Spring Drug Co. v. United 
States, 12 F. 2d 852 (8th Cir. 1926); United states v. Mitchell, 
143 F. 2d 953 (loth Cir., 1944h and Heath v. United States, 169 F. 2d 
1007 (19th Cir., 1948». 

''By DO means are we to be understood as saying that lack of probable 
cause to beUeve that accused vas dee] 1ng in narcotics or lack of 
suspicion in the mind of an agent or informer who makes a pretended 
purchase, alone constitutes entrapnent •••• All we hold is that when 
a shOY1.ng otliiducement by a Government agent is IIIlde, the prosecu­
tion IllUSt prove that its agents acted under a reasonable beliet that 
the lay vas being violated by the accused. The gist of the defense 
at illesal entrapment is that an agent conceives an ottense apinst 
the lay and then incites a person to cOllllll1t that ottense tor the 
purpose of prosecution." In order to defeat this defense, there 
_t be "'(1) reasonable suspicion on the part ot the officers that 
the pr.rty 1.8 eDgI!I.ged in the cOlllll1ssion of a crime or is about to do 
so; or (2) the or:lg1na ] suggestion or initiative DlUst have came from 
the perpetra1lor.·" As the record here establishes that the "original 
sugestion or initiative" CUI. 1'rom the informer rather than the 
accuaed, the Government vas required to show that a reasonable belief 
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or 8uspicion exi8ted that the accused was enpged in the na:.ocotic8 
traftic. It tailed to do so and reversal is theretore required. 

The Court noted that "reasonable suspicion or beliet" could be es­
tablished through evidence ot accused's prior conVictions tor nar­
cotic otfenses; evidence that he engaged in similar acts at approxi­
_tely the same time he cOlllDitted the alleged otrense; and evidence 
that the accused had _de statements relative to previous 8imilar 
acts. (Opinion by JUdge Ferguson in which Chief JUdge Quinn con­
curred without opinion.) 

JUdge Latimer, dissenting, stated that the evidence did not establish 
entrapnent and. moreover, that reasonable grounde eXisted for the in­
former to believe that the accused was tratricking in narcotics. 
(Iote: See para.6-8, DA Pam 27-9, for an instruction on entrapment). 

d. See U. S. v. Wolf', 9 UBafA 137, 25 CMR 399 (1958), which 
holds that an entraper is iiOt"considered to be an agent of the Govern­
ment merely because he i8 a member of the armed serVices. 

e. Where uncharged acts of misconduct are used to rebut 
possible entrapment claim, the military judge must give limiting 
instructions Sua sponte as to both findings and sentence. u. S. v. 
Turner, l6 USCMA 80, 36 CMR 236 (l966). 

f. See u. S. v. Fenstermaker, l7 USCMA 578, 38 CMR 376 
(l968) where the court found as a matter of law that the government 
did not sustain its burden of proving beyond a reasonable doubt that 
the accused was not entrapped. 


