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Chapter 1 
GENERAL 

1. PURPOSE' AND SCOPE 

This handbook has been designed as a practical guide to assist trial 
counsel, defense counsel, and pretrial in.vestigation counsel in the per­
formance of their duties. It is not conhldered a substitute for the 
M anucit /01' 0 ourt8-M a1'ticit, United Sta~f~; l.Q61, 01: as superseding any 
of the provisions thereof, and should not'be, cited as legal authority. 
In this handbook, counsel will find a description andldiscussipn of the 
duties which he is to perform pri?r,~t<r, 411crin!t the progress of, and 
after the trial. The handbook su~!ls~" ",orka~le,solu~iQns for many 
specific problems which may arise liothlleforeand'~tthe trial. Coun­
sel are cautioned that much of the discussion contained in chapters 3 
and 4 is mutually applicable, and that,these chltpters should be read 
together.' 

2. QUALIFICATIONS OF COUNSEL 
a. General. Figure 1 lists the legal qualifications of counsel of 

general and special courts-martial, as well as the factorsw)lich dis­
qualify a person from acting as counsel in a partiCUlar case. The 
authority convening a court-martial is,respo!)sible" ~ the first instance, 
for the appointment of properly quaiineqcbunset ~n the second in­
stance, the court is required by patagt'll.ph 61e, f, i.>f ,the ,Manual, and 
the trial procedure guide (MCM, app. Sa, pp. 502-503) to &scertain: 
(1) that properly qualified pe~soml-eJ ~e~~,appointed as trial counsel 
and defens0 coun~el; and (2) thllit co,un~el oond'U<)ting the prosecution 
and defense have~ the requisite legai qualifications, land are not dis­
qualified because o:ftheir prior participation in the same case, Or in a 
closely' related case. 

It i$ impprtant that each person appointed as <lOVnsel or assistant 
counse~ extllmin" the order appointing the court til ascertain whether 
the st",te~ent o:f b# legn.lqua1ifi-cationsi or l~ck otl~al qualifications 
is correct. If, the statement is riot cbrrect,:t~ p~rson conqern$<i should 
report the error to the convening authority at once so that corrective 
action,,?fill bet~ke~..~i~ila~ly, ,if ~)~e!1'~!),apvoi~tedascounsel dis­
covers that he IS dIsqualIfied from aCtmg m a partICular case because 
of his prior participation therein, or in a closely related case, he not 
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'aPPOinted counsel 

, (1) TO must be ju~ ad· 
vocate of Army or Air 
Force or law specisJist of 
Navy or Ooset Guard, 
who ~ gradua:t,.e 9f ac­
~ted Jaw school, o.F 

Counsel ..... _ 
Q1a\' 

Must have --same 
legal qtlalifica­
tions as ap­
poil)ted TO. 
(Art.38d).· 

-anY"Qtfi~ who }s ~~mem-I 
be~ of 'I.... of. , F_ 
fr:~~~-;.-
"certified ... comi1etilnt.:b¥' 
"JA<i:ofJnsarmedf~ ._ 
(Mit. 271>}. ' 

(2} Assistant TO need not 
be:~ under Article 
27b, but be milst be a 

-:'Iualified attorilsy. 

8""",.,,,,,,,,,"-,,,,, 

Appointed couilse): 

(1) TO need not be"" 
legal qtlaIificatiODS. 

(2) AssiStant TO need 
not be"" legal quali· 
fications. (MCM, 
6c). 

Counsel oonducting trial I 

Need not be"" legal 
qualifications. 
(Art.:27(c)). 

accused, or as 'in­
vestigating officer, 
court member, or law 
offieer. (MOM, 
61e). 
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(1) DC:c."'ust nave same 
lelia! qualificationS aa ap­
p<:ijn~ TC. (Art. 27b). 

(2) cAssistant DC need not 
beee<!ified1IDder Article 
2'ro, ,put. he must be ~ 
qualified·attorney. 

, 
c 

'. 

r 

Must have same 
legal qualifica- .. 
tions as ap­
'pointe:d DC1 

except that in­
divid~ counsel 
need not be 
certified. 

(1) DC need not have (1) Need not have (1) He has aeted' f!ll' 
legal qualifieatio~, '- legal qualifications the prosecutiori .. 
if appointed TC.:ha8 if nil member of (2) He is the accuser, 
none. ,;:' prosecution has any. or baS acted -as:in~ 

(2) DC must be qUail- .. (2) Must be qualified vestigatiRg officer; 
fled as_counsel of:' 'as counsel of GCM court member, or 
GCM if appointed ~ if any member of law officer-u.u... 
TC is so ~. ~ prosecution is so expressly Tequeated 

(3) DC must be ~qwilified.' by accused. . (MCM, 
~dvocate, h\:lv1.j,i:" (3) Must";; judge ad- 611(4». . 
cialist, or mem~ (j 'yoeate, law speeial- (3) Be'is desiglJ!l.ted to 
bar of"Fede~ -court ist~~,or~,member of : defend two)r-~ore 
or of ~ghest -c~urt gf bar of:Fe~n,t1 ~ui't ~ ·a~~ at ~ joint Or 
a State ifapil<>i!!!,e!!i>r of !lig~~;cOllrt'l>f .. COlnmoij~ ,¥,d 
TC is. oneoH~,!. :a flt&te ih~ iaem- :Other'Lis ~. Cl'IlfIictcof 

(4) Assi&tant DC ~bet· oL_tioncjs interest .... the;co!>o 
not have leghl ~ ~.:of't~"" c~Ait._. - duct -of ihe!r <lefeuse. 
fications. (4it~s ~~3if~e;.:MC~.·- (:MCM,4&). 

~ '0 I MCM,6el .. ~ •. ~~;:: :;jll]{lll' .. , :. 

" :1 Tbe'.~ ~ia~',~~deVOl~ n~an _t-~l wheri the trial ~~ .',.:. 4 Jr~ ij,.:~ ~ ~ ~t ~ be rePreSented by the eounsel who is 
,',_ deteiise .:oouns8lplS iIle ease 'iDay be, is PresBnt in coort, (MCM~ 611). An assistaD! '. ~~ihe~ and ~tl!S tIiit ~ deeS-no.t wish the services of coonsel w~ has 
:~ ~~is d~I~~ to'~ out-of-court dJltief! onder~ the. directi6ll of the trial ot }he ~"leg:al ~~~ 61rta);ftPp. 84, p. 003). (Not applieable to-a 
'~~'''''''''''Dioy~(MOM.<l;,'7).,o ., c~~)..~,;, ..0 ." .•• 

7". --;~ .@l'ScCus@d may ~t'ltimBelf. but ma..ynpt ,~l>e represented by a non; - ~ _ 'A~. who, between ~ time:the ~has been referred Co!' trial and the trial, bas 
lawyeraia~~~I1;ial._ :H~ver,the~:o:tayConsoltwithanonla~ ~.an:appo~ ~ ot ~ oounsel ~tb6 comt to which the"C8Se.has been 
at any time, and may even Dve a rionIawyer prese!It at the trial aild seated at the ., rereHedis piesnmed-tn baveiJd4l--asji member' of.the prosecution or defenSe, as the case 
oounseltah1e. ' . - . -may'be(:MCM,6a)~ RecmdmustSboWhe~hasnotactedtoremove.theinfet6Iu::e. 

S In Air Force, DC must be certified (Art. 2'16) onder these and other conditions. 
See AFR 111-8. 

Figure 1. Qualifications of counsel. 

·11 



the case, but he also should 
t~~~ftjr~;~!~~~~ inability to act. When ~~ cannot be notified of counsel's 

~tt'~lli'cernEKl should 'advise the law officer 
~ull't-fnNr·tian of the matter prior to the tbme 

, order. If these rules are followed, the 
ofder for the, trial of a particular case unless 

properly qualified. 
',examples below illustrate the action which 

qtt:aKE,,,to assure that the requirements in figure 1 are met. 
~laftW8 aff,ectlmo legal (Jonatitution of oowrt. An order ap­
:iW!iiltfrn!~a special court-martial shows that the trial counsel 

defense counsel have no legal qualifications, but the 
counsel actually is a member of the bar of the highest 

;court of Texas. Aotion: As the:court is not legally consti-
tuted, the trial counsel should advise the convening authority 
of the error so that he can appoint as defense counsel an 
officer with legal qualifications equivalent to those of the trial 
counselor can replace the legally qualified trial counsel with 
an officer having no legal qualifications. 

(2) lilatter8 affeoting right of court to prooeed. An order ap­
pointing a special court-martial shows that the trial counsel 
and the defense counsel and their asSistants have no legal 
qualifications, but the assistant trial counsel actually is a mem­
ber of the bar of a Federal court. Aotion: The trial counsel 
should advise the convening authority of the error so that he 
can replace the assistant trial counsel with an officer who has 
no legal qualifications or can provide the accused wjth counsel 
having legal qualifications equivalent to those of ~heassistant 
trial counsel. 

(3) lil atters involving prior participation 1m, the 8am:e . ease .. 
(a) In a case referred to a general court-martial for a rehear­

ing,the assistant trial counsel discovered that!;jJ.~:was named 
as assistant defense counsel in the order ,appointing the 
court which first tried the case. 'However",he: took no part 
in the defense at the prior trial, as he wjls·abs~nton leave 

·at the time. Aotion: Although it is ~r\!s1)lI\edt~at the 
assistant trial counsel did act for the dl!.if~~ IItthli prior 
trial of the case (MCM,6a), thispresu~p'tloll'n;iay be re-

,b].ltted by an uncontested statement of the:h'ial counsel at n \:-~t~~t:ehearing to this effect: ',. , 
~, "j; (,',r,:,', ~ '~,llI,~~ '*, ten,~ :~,an,t-x, who Is named as amstant,trial counsel of, this po. ~ ,ii' l qpW~ !va'S :named as assistant defen~ counsel of _ the court 1, r l'l1Il!fc!l'!>1'llIinally tried thl. case. However, he did not act for . ' ' the defense In any capacity at the prior trial. (As a matter 



. ".;:oHaot, ,h~ ,wns·nbsent W! ,I\l11N~; t'fOlI' the thne of r,eterral of the 
"., : charg"" to t,he,<;O'1rLIl!lHl,j)fter, t~e trial. had I>ee.n c;oncluded.) 

" This,statement,shou~<lll!) 'IDI\de'eyen, though Lieutenant X 
. is not to.act for"t.\le.IPt,<la~cui1ion at the rehearing. In this 

connection, see the ilJiust~ti<ll\,WhichfollQws. 
(b) In a case referred,tIil,QI,J$~c.i!l;I'!lQur,t,martial fQr a rehear­

ing,the defense CQ,uU:I!\lJrLdi8wve~d that he .had acted as 
trial counsel Qf ,tM'iC.o)liJ1tw;wltiohfirst tried the case. 
Aotion: The defensec<)u>!lfi~lwuBt;trukenQ actiQn in the case 
except tQ nQtify the conveni1!¥,~lltl}ority of his inability 
tQ act; the cQnveningauthQMty'slilJiild appOint It hew de­
fense CQuhseL FQrtIie i'Ii~~ong'lhmC'a'OOd 'in tMpreceding 
example, newly apl)Oitlt~d';'66't1rllllll 'fothdefense'shQuld' an­
nQunce at the trialthat'tM'disllliM1fill<,!!d'ef~!i'llil cQunsel'did 
nQt act fbI' the d~fensJj'('Me!Nf,I~itT!V' "",' " 

, (c) Ina;' casll refei-i-ed fQiI i'gMteritl'ooiJi't'1ruirtial, the assistant 
,. tri,,;lciiun~el'diScovered ~h\tt"he Iflad acted as the pretrial 

inviistig!ttitig \\'fIl.be'jo~" kaW~ij;f tpl1lfa'sslstanttrial counsel 
must not!act'for'or)e.!iS'!~YIlh~':tJriMe\iution'in any capacity. 
If tIie'tnalcouyuieB!I't'6 cdn\lrt~t,':t1Ie:prOSe'cuti6n, it would 
be necessary til report the diSlitl~lfac9Jtf6nr,o£' tliea:ssistant 
trial 'counsel to theconvenih~' 'adtll.orlty.,' FlO'We'V'er, tIie 
trial counsel may cQnduct the hrl.afi~he '(ilin' arid dbes make 
a sMtenleht at th,e trial substa,ntiallyas fdllow8:' " ; , 

Lieutena~t Y" wh~:ia' DRJlled "as' the_ "assista;nt trial ~ouD8el. 
actecl'lls the phitriai llivestigaUD'g 'ollleer III this eilS •. 'IMve 
riot col1'ferred'Wlth 'hiM e<incernlng the ptdsecutlOn' of1Jills 'et!~.' . 
except to advIs.lIlm 'that' h~ wbulil. n'ot b~ellg!bl. 'to, act :for . 

'" . the pro~eeution.Jl., ha$ Mt,~~ :l!o.'\he. pr.o~~tlo!l)II. ,this 
case. , '. ! ": -,' ")')' " ., I ,:. 

{d) ApPQinted tvial oounseldgel1Yewasf.,defenljQ cpunsel.at the 
separate, trial Qf,·, anQtliev'! ~e<lllaed ,:whQ' wlui' ,tHed. for, the 
same Q1l'\lnse;'commi.tte~n<lintly.:with the accused.·· Aotion: 
Undev.such cwc1UnstanceS\1tri8l],counselwould be meligible 
since he had .previ@usly'actedas;ilefense.counsel, m, ,what 

. must be ,considered' to be'''the' Samel\lase',' ',within;>the,mean­
,ing ef Alltie!e'27a, 'AccQrdinglty, tci\lil 00unsehhQuld take 
no aatiQtlAntlwcal!e except itoadvisethll',corienmg'lI!u. 

, " ,therity'efllUs'intibmtY"to Mt.' "Jiljis' rell~a;oem~t;must 'be 
'." '. ,·!tble ,to' ;Iind' should '.annomrC0 atithe',uVlIi'Ittfiilatthe "disquali. 

, ,. ,'4i~d tcill!l, cQunSel,diU !1;otaot,iJlov'llt1asi!iSfl'tlis' 'Prose¢Ution; 
I, I (,eI)t:A1Il' "officer' was' >appollli.ted"1!oi (iJ;efEll'l'dl)JJt : aooused' (lhll:l'~d 

, ;" i "." ii,wltbi"purchasingailsti0'leliJ ,pistdl. "i ()ouuss'li Ihad. 'prevlousllY 
I' I ' ;, i; I 'i ktiulflincledJthe prcsecutiOnl.s.:pvbl'eipaI,wi1ln@8lWIiI!)<WItstried 

il; \"'~'li!h8h1~s oft stetllltn!l'and'lll~I1inil' ~hEl,lB\M1! 'piEit@;1 .• JdjetWn: 
. -_ .. "-,. "" - _. .-
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~!:~~~i'aiPPointed defense counsel 
precarious position of hav-
of the accused and at, the 

1!i!.':ffi\:I~"(j(}nfilde:nce derived from his attorney­
the prosecution witness. Under 

accused would be deprived of the efl'ec­
.. , 'of counsel. Appointed defense counsel 
.' " ' : . . . accused of his inability to act and report the 

1iIlII:> ~t~l'if;b·the convening authority. 

t~lti~j'~Q.\'JNERAL . 
,.1t~:ft~;;~tprePlJration . . The trial counsel and the defense coun­
lith a}mnw.,giye priority to the serious duties which they perform. To 
IPMIi'll-J.i~,.,!}iro,AAl£adequatelyforhis duties, an .offi.cer must acquaint 
himself with the Manual.Oounsel m,ust acquire a. sound working 
lI:p.owledge'of t40se pltra,graphs of the Manual ",hicl). Pert/tinto courts­
nw,lltiltl procedure (MOM, 52 to 7'(), the attendance. of witnesses and 
the tllking of depositions ·(MOM, 115 and 117), the I,"Ules of evideuce 
(MOM,. 137 to 154),and the punitive articles (MOM, 156 to 213). 
'Ehe .principltl provisions of the Mltnult) pertainip.g to the duties of 
the trill! l}Quusel wiII~e fQund in p!tragrap,l).s Mo, 45, 61, 82, and 83; 
thoBe.pertltining to the. duties of the,defense.cojUlsel wiII be found 
primltrily inparagrltphs 46,47, and48. Careful~t,udy of these para­
graphs by the offi.cers concerned is essential. Botlqhe trial counsel 
and the defense counsel should be thorQughly familiar with appendixes 
8,,~,.lO, ~"d 1~ of the Manual. The Manual shOuld, however, be 
u~ wit!). ,care,. i,n(!'smuch as m,any cjlanges tneretohave been efl'ected 
by decisions of the Untted, States. ,Ooua'{;.of Militl\ry,Appeals and 
Exehutive' orderspromulgfl.ted'by,the . President.,'Fhese changes 
normally will be reflected in the Cfl.ses and Executiv&'6fders reported 
by the' Army in the current cumulfl.ti.:e poekelI 'pm Itp'tM Mfl.nual 
IIIildby the Air Force in "slip sheet" Itnnotatibri~,to,lthe,Mianual. Ref­
euence should.lI;!ways be made't@.these,S0uJWe~I,:;Wl"'>nlegaHy qualified 
<!bunsel may obtain assistance fv@mthe,j,ooll¥ s~aff judge :advocate in 
understanding. thechanges:thusefl'ea~,,:n:'it;: ,;',Vi '. ' 

. 'o,,,Galning experience. Ani o1lieElr)~IiQ:u:ld,~k,exJ?erience in cou,t­
nl(!;lltidl.work to'prepare!hi1n'tQri:t~;~\I~''1*~)ilJ heiiWijlrperform as 
c@nn~l; ,Anoffi.cer·.aangain:'l)1ueh ~.j;Jii~,:i)Wevienae without ItCtu­
IlIlilyaparlioipating in a tnia!. '. ,E.,t!ryl :6fftClCWiwAf)1leutcti>nsiderable trial 
e!tp.epiliiloodshouild,. ,take.advantage"of1Qttpo~!Jities!tol .watch actual 
tniJlllsili1jy .. lJP,u,rfls'I)1fl.~tiallpal'ticularly< tlibse,byugetteJiaI coms-martial. 
~1r!1ib:!l:!bri(!;l,he shoul<iL check theproceedings!lligla1nst the proce-

~ , , A(tMlGlM,',aPp.'$,j,a"d,'ShouldQMieiWe.oarefiiIly the man-
, . '_~vto~1ea~/l!,~de!pvesents,)lislCa:seh,l'f(l\should note 

i,' ~bterl!t that, ,arise,dllrJing!the. trial and,., at a recess 



.or,at .bhel'cc;melusion Qf the trial, should compare the court's action 
witllibhe,wlesin,the,Mannat ,He,sQQil,will have a gQod understand­
ingof the practical aspects. Qf trial practice. Still more valuable 
expemence' is gained by serving.;as"arnassistant to an experienced 

·po.unsel. As the assistant, he should be present at, and 'should care­
fully ,observe, each phase of the preparation of the case. After act­
ingas an Qbserver, he shQuldbe ready ,to perform some of .the pretrial 
and trhtl duties under the supervisionwfexperienced counsel. In a 
shQrt time-assuming he is Ilin apt. ,pupiliand has applied himself 
well-he should be able to try orc<ilefend almost any special court-
martial case in a cQmpetent manner:., . I, 

rJ. Behavior in court. CQunsel befQrl!:any.·court-martial shQuld 
conduct himself during the trial in ·acom\teous, gentleman.ly, and 
milit'lry manner. .Whenever he hall"QCQasion ,to,',address·the court, 
he should rise. This courtesynotollly j13 indicative Qf proper respect 

. for the court but adds to the dignity:oitheproceedings as well. 
The counsel who apprQach~s witnesses in·a fair and courteous 

manner creates the best impness)on mil:the court and accomplishes the 
most fQr the side he represents. Unnecessa»y··harassment Qf witnesses 
is improper. 

d. Professional conduct. Thetl'ial counsel and the defense coun­
sel are expected to. exert themselves to the utmQst on behllilf of the 
Government and the accused, respectively. Partisanzeal,ho)VJiIVer, is 
never an excuse.for any impropriety or unethical conduct in or 'out of 
court. A counsel gnilty of such misconduct may be subject to dis­
ciplinary actiQn, and he may be prohibited from ever again acting as 
cQunsel (MCM, 43). Moreover, a court-martial may punish counsel 
fQr contempt if he uses any menacing words, signs, o.r gestures in its 
presence or if. he disturbs the proceedings by. Cl1using, any riQt or dis­
order. Fe~r of offici~l dis~pproval: should not, however,deter counsel 
in, the .proper and vigorous presentatiQR of a .case (MOM, 118). 

Rules· of conduct for couRsel who appear befove cOUlJts-martiaJ are 
found in variQus paragraphs of the Manual, particUlarly paragraphs 
ijl, 44,46, 48, and 72 .. Additional rules of conduct and the procedure 
fQfSUspension Qf counsel are prescribed by departmental regnlations 
(,SR22-130-5) • 

4:';RELATIONSHIP. BETWEEN COUNSEt,>tHEACCDSED, 
"ANDTIIECONVENING AUTHOltITY' .» .,. 

:1:' .... ,·' i, " .' ,,', - -, .. (. "'! r' ;),'\1;-1: ,':,;.-,,',,'-~' 

. a .. Cou1Jse~ and a~cU8ed •. Itis,,\o~ th~;4:'r\~X'lftll:~tril)l.~Q~l\sel to 
adVIse o~ assIst the defense III the preparatlOn o.r conduct of ItS case. 
Mter:h:~iliis,sehiedru ci:Jp~ tif1ehli ;~1\lWtlsheeto'fl,theJiiCcusea. and 
nQtified the !tl?pointed defense cQnnsel of the service Qf charge~, neither 
tjI~:t»iJ1il~QlIl}8~h\l;)r,!ii$assi8tants'may dearFw[th tlTe.,accuseilJexcept 
vll:t\\lugh;the;:c6unsel.rep~esenting"hiin. F(!)ll,'e""lllple,'if the trial 
~QUllll~ldesires to Imo,wndw the·.t\oousedjntends to.·plead or whethei: an 
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~!~~~ iW~lItp~b!l.olinel.,on the court, he will ask 
: ma.nner obtain the desired 

. The Manual and this handbook 
the effect t hat certain matters relating 

. trial are to be reported to theoffi~er who 

1~r:!1~!=r~::~~~:;~'~Ai~iS~' ~ a~1 matter, however, the trial coun-
is a court appointed by an officer who has 
·1tt~jtUli~!'e la~\t;Q<~ate·'on his staff usually will consult with the judge ad­
-woo1je!j"iVI'ih'Bu the convening authority has no judge advocate on 
·'hi~letolff.'the trial counselor the defense counsel may either deal di­
irl!1!b1y" w.ith, the convening authority or consult with an officer or 
!0ther!person'designated by the convening authority . 
. ,'.:0/. Relatioll8 between coulI8el. A spirit of cooperation and mutual 
tpustshould exist between the trial counsel and the defense counsel. 
Each should assist the other in the performance of his official duties 
when such assistance is aOWlwtent with the proper performance of his 
'own duties. For example, if the trial counsel has arranged to make a 
trip so that he can interview a material witness who is located at some 
distance from the place of trial, he should extend to the defense coun­
sel an invitation to accompany him for the purpose of interviewing 
the witness. 

d. Right of defense to examine allied papers, records, and real 
evidence. Documents in the custody and control of military authori­
ties which are admissible in evidence and are relevant and material to 
the issues at the trial normally must be made available to the defense 
upon proper request (MCM, 115a). The trial counsel will, except as 
otherwise dhected by the convening authority, permit the defense to 
examine any papers accompanying the charges. . Simi,larly, any item 
of real evidence in the Government's possession should be made avail­
able to the defense for inspection. Whenevav'C'opies of acCompanying 
papers are withheld or their examination' by the :defelise denied by 
order of the convening authority, the defehsecounslll aftd the accused 
should be so informed. Usually, the trial 'counsel receives the charge 
sheet and allied papers in duplicate. He ,should; therefore, provide 
the defense with a duplicate copy of all documents in his possession 
while retaining the originals forh\s,of~.\)lI\e":i~~)leCe~sauy, to the 
preparation of his case,defensecoun$el~heJl},dbe: I':,llp'lje4 ,tohlspect 
the.originals. In addition, the defenSe wdJ 00 furnished a copy of the 
oooers IIppoiftting the court and all amendat6ii'y'diders. . 
",i, ') .-< ,; ,\ • - • 'I, -' I, ','.' 
~:,~~~~M.~AnY . CONSIDIilRATIONjS I~i P~IilPARING A 

;fl!l!;l'o,IIUIIIRGti.lm of, evidence • . Counsel must, be thoroughly familiar 
Wdbh"b!t~"r~l~'9D .• evddende.Theymust know, in each case;, wha.t 
evlitiettilMoon(bemsed, to prove each offense charged'" how this evidence 



~IIinP!lli!.ibieed, and what evidenee,i of the opposing side they will 
~Pt,MJ,<llliclude by appropriate. abjection during tria!. Accord­
_;!<!CQuUllelshould familiarize, :themselves before trial with the 
iJlliiIliS,,@ifevidence which are most l~kely;,to arise at the tritli!.They 
should determine the order in which their witnesses will testify so 
~hat the case will be presented in' the, most understandable and effec­
'bWe manner. Generally,thi$, resu1t' is obtained by presenting the' 
,evidence, in chronological order':;'iIn ,complex cases involving several 
apecifications, counsel may advise,bhe.iCQUlJt; ihhis, opening statement 
,Qt before a witness testifies, as ·to;which . charges and specifications 
the witness wilL testify. Also,.if ev!idence,as,no a charge or specifica­
.bion will be introduced out of logical: sequence, the attention of the 
¢ourt may be invited to the anticipated de:v,iation. 
, . b. Examination of premises;. prepaltationof eiIChibits;As soon 
as the counsel hONe analyzed the expected testimony, 'they; should con­
sider the desirability of e"aminingthe; place where the offense is 
alleged to have occurred. In some cases, this examination'is not im­
portant, but in cases which involve such offenses as murder, rape, 
various assaults, robbery, or larceny, complete familiarity with the 
site of the offense may be necessary ,for;Mi intelligent interrogation of 
witnesses. 

When the locations of objects and matters of distance are important, 
suitable diagrams, sketches, or photographs sllOuld be prepared for 
use during the pretrial interrogation of witnesses and for possible use 
at trial. Inexperienced counsel frequently overlook the value of this 
kind of evidence. A single photograph, sketch, X-ray, map, or 
,diagram-when properly used-may speak more clearly than thou­
sands of words of oral testimony and ordinarBy will assist the court 
in understanding the proceedings. II) ,determining how to prove a 
fact or a set ·of facts, counsel should .. a.,Jr himsellf this question: How 
.can I best show.this to thecoul't and ,the 'reViewing authorities! He 
must remember that at the start 'OD the case' the court is completely 
ignorant of the facts I ,. ;, 

To avoidhtliving.notestify as .. a witness in order to authenticate 
a diagram, sketch,photograph, ·etc., counsel should' have thesee,,­
hibits prepared by, another person who will be availabletd testify 
,at the tria!'., II possiblejthediagram, sketch, photograph; etc.; Bhould 
be large enough so that all the members of the 'court c,an'see the de­
tails as'theyare pointed out by thewltnessl ': IDhesxMMt usullilly 
canW reproduced photogrtiphically'ol' ,by other;'1'$j:>l'oduction means 
ljiar inclusion in the record. If the'·tl'illih~un$SI'and'the defense 
iaQunsel have ,examined th~ 'scene of the Mieged·.i>il'ense, theyniaybe 
'abIe ito agree, as to distanoos'!and iJocajjion-S:'of <)j:lj'scts Dind buildings. 
n such 'wgrOOlnent ,is vettched\' they'willFo\l)'~la:blt!Jtb ~ti:p1:l1itte as to those 
imatters'at the tritliJ. . See 'J!)a.iagtaphl 26;''in/rll, on stipUlations: . Sini-

6660740-68-2 17 



't~::~!~,,~~~;~ut~;~i!~!t~ of a map, liIaaene.. Unless conclusions 
~:~::r . are stipulated to, exhib,its 
III or written uponprior-to veri-

After becomIng familiar with 
"'~Ldllllil!IMch()lfeuse alleged, with the statements of 

ie!!!5~~~~§~: appropriate, with the scene of the should interview all available witnesses. It 
?the:rknow what the testimony of the various 

,Ceunsel should foHow the well-established prac­
~~g from personal interview (even though it is necessary 
ooineq)lest,arecess in an exceptional case) the gist of a witness' testi­

tl!l!illlY'dbl!f&tiMpJ.acing,him on thestand~·Careful interrogation of all 
_kinli>:WItI,wtnesse~n.and a canvass of persons; known, to frequent the 
~1iIr.e8it·where;the offense occurred may lead to new 'and essential evi­
"dence., Pretrial interviewswiII enable counselto.'evaluate the testi­
.R\@nyo£ their witnesses, to estimate the probable relllltive impression 
!they 'wilI'makeupon the court, and to determine wliichQf the 6p-
:posing witnesses they .should cross.examine., 'I 

All witnesses should be interviewed as soon after receiving the ease 
,as' possible. An, interview with a witness should be very detailed. 
,lIe !shQuld first be permitted to tell his own story with as little inter-
1',upt1ion as possible, and then be' questioned,exhaustively concernin~ 
the faots about which he is to testify. His answers should be checked 
;&gll-inst any priQr ,statements he has made. In addition,counsel 
shQllld reqllirethe witJlessto locate his position on a sketch or diagram of, the. area in question ,and toiocate, "Iso the: p@sition'of all, objects 

,and other people,and ,in ,appropriate cases' Ishould'ask'bhe witness 
,to' accompany biin ,to the scene.. This ,is, (!lne of ·,thii most11efl'ective 
means 'of • discovering, whether, the ,witness'!was' inHlli!pOSitliolil"1JO see .or 
;\)el),l',what he says he saw or, hilard.'!Counsel shotild.;itheru,prepare 
adequate trial notes showing the competenttestimony."thM he wants 

"to "elicit from the witness" ThereaTter"h.,:sh@Uild:prepltre the wit­
nlliIs".careTIlUy for· his direct examinatiPu'all'd, ~'!IIlm:,him of the prob­

.. ~le"qllesti(!)n8that he will b. asked. on,crOiiS'leN..mi~atlon,This prep­
f~l1Il;lltQllci!bl\0t"ofoourse, for the purpos(!C1II>fdriducing' the :,witness ,00 
.tQj!14;jly ,if~l$el.y but ,to "enable, 'Jhimto',mestidiy.l:ttuthirlUiY\' !coherently, 
'~~:!::~i~~~~;;c:a:bQlltthe fMts of.:)llhibh1h1!;'4as'-Knowledge. '. dt mfty be'de.i,t~blllldl!>,;$ep]i}ll',e"t"signedl state-

q~~w,~f~t~~:~~;l'~~~; to. tdal.' IIJ(~.8!k;h:~lltl stli!<te~t . counsel ~l ,the. part,y sig!ih;~ ther,sWemsnc"ca,IIl<Jl,ooiJl 
~~\~~~t~tic~::"~;j\~t'ih:le~I'II:.statement' ,sIH'l!ld I c,@na1tl,qe,with:,a ~'vjt'n,ess, has"reltd "ewili,'!,>wge' of the 
~r.rt\~ I, ' , ' ,relfd, .all@ther,person) should .read 



dlhll'$tatementto him prior ,to the triwl, and he should acknowledge 
l1b~itHe"statement as Tead to him ,reHeeted a true and corroot state­
ment, of the facts. In the eventthis'snatement is to be offered in evi­
'dence, the person who read the, statement, must then be called as a 
'witness at the trial to testify that!. he, 'correctly read the statement 
,to the declarant and that the, declavantacknowledged the reading 
'of it.'" 

d. Pretrial interviewB-man'ner of"C{lnducting. Counsel ordi­
'llarily should conduct the pretrial interv,ieWl,l(J)f a witness in the ab­
'seuce of third parties so that, as ~Il!l',as'possible, 'a friendly, personal 
,relationship may be establishedibetw6ll1i Munsel ,wnd the witness. 
This relationship usually results in a,complete, and truthful disclosure 
of the facts by the witness. Wheh R'witness ,js reluct8Jnt for any rea­
son to make a full and truthful disclosnre"of,the .faots; .counsel may 
lind it advantageous to interview ,the witness in the presence of an 
impartial and reliable third party. The third party will be useful 
for impeachment purposes in the event the witness changes his testi­
mony at the trial. As indicated previously, it would be wise to reduce 
such a.statement to writing. 

e. Pretrial interviewB-timid witnesses. It is especially impor­
tant to prepare carefully a witness' who appears to be timid or who 
'demonstrates, undue fear at the prospect of testifying. Counsel 
sho)lld teU him that he will be given sufficient time to think about each 

,question before he answers it; that he should ask to have the question 
repeated if he doesn't understand it; and that if he doesn't know the 
'answer to a question he should testify that he does not know. Above 
alJ, counsel should emphasize that the witness, wiUhave nothing to 
·fear·if he is careful to speak only the truth'when'he' is upon the 
witness stand. 
I f. Pretrial interviews~te8ting ande8t'ab~ishing competency. 

iAchild or a person whose conipetencyas.a witness is likely to be'at­
-tacked by the opposing side shouM be exainined at great length'8Jbout 
ilis understanding of the ,clifferanoo,between truth and falsehood and 
of .the moral importance of telling the truth. Additionally, the wit­
l11ess must have the menta} capacity to have observed with reasonable 
raecuracy the matters in issue· and to recollect and describe them rea­
,sonably accurately. Accordingly, counsel should ascertain whether 
!th,. witness understands the moral necessity of telling the·truth and 
. .w,hether he had accurately observed and could : describe .the.ma!tevs 
,·in! i,sBue. .In conducting this part of the pretriaJanteIWiew, 'counsel 
lfibnuldllse simple terms that can be nnderstaod by thewitness. ,Coun­

.. !II''! shO]l.Id-makenotes 'of the terms, ffhooutre. mmst eaSily undl\rstood 
:lbw~thI!1 witness. !so that the same. ~e~ms' carl: ,beused;when'cotinselis 
_\ilIJiSlli«lg •. Nl~ '.cOm petenc~(jf .the1witness.at'triaL 
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",iA>ftel'i,abunillihd$I.~e{l!bmipetenqy of such a witness can be'est8i1l1HSltedlilllt",b1a'e,~&JI~clU!ldt1ren:go into every detail' of the expet\t~dIiIJeob_'I1I~JimlSlIi~tliIliinatiion ,of the witness. If the exami" il1atidID~drlvMI·q!1l!S'llion!lt1;hllt may cause the witness to be unduly mnb~l'!II!i~rlj.uesti0ns pertaining to sexual offenses, counsel ~il\I~~_~&'i'!ir_liIity ,for ,:IluJ.l and truthful answers. In some instMlilll$, .re'II1a"y"·provehelpful to conduct the pretrial interview of a <i'hIil'dlm.~blte>fp1>ilS\\iIiIe"0£.aparent.Caremust be taken, however, that tli'S<1'If!il'll1lf1l1\\ilm;0'il1@t,attempt to shape the testimony of the witness hfu;ilamats?,lIls.·ti!Bsistance to adjurations to the witness to answer all ~ll'i1!SbiiJ>rt8,,:fi\jlly,andtruthfully. Counsel must determine in each case l':ttsW~li;ti<Pr000dure ,he wiII follow in preparing a witness of this 'IlyoPlw,9<!"that he'w.j]]· be able to testify fully and truthfully atthe trial. OJ, 0' 'fl. iPretrial, <interviews-e:tCpert witnesses. An expert witness is ,i»:l& whlds skilled in some art, trade, profession or science 01' who has Ikhawledge 'and experience in relation to mattere which are not 'geu­emIly within the knowledge of men ,of common education and Ilx­PIlrience. His function is to render necessary assistance ta, the court in the interpretation of facts which have been presented to it. Thus, the, expert witness may express an opinion on a state of facts··which is within his speciality and which is involved in the inquiry; Although proof ,of the special qualifications of an eXPllrt is waived by the failure to object ta his testimony on the ground of a lack of such proof, it may be expected that the witness wiil! not be permitted to give expert testimony at trial unless he is first established to be an exPllrt in the particular field. Accordingly, special attention must be givoo to the 'J?vetrial interview of8Xp!lrt witnesses. The interview should serve three purposes: First, it wHlenableoounseIto deter­mine whether the witness is qualified as an expert and, if so, the man­nerin which his qualifications should,,,be 'pJ1eSenteU 'tathe court. Second, it wiII acquaint counsel with theotesthrtony he 'CI),ll' expect from the expert. Third, itwiIl help to provide counsel with sulllcient back­ground infol'imation in the expert's field ,ta oolli>le him to askproPllr and intelligent questions. to, bring out this, testimany at the trial . .As indicated iill paragraph l3Se oftb;e lIfanUlll, the relevant opinion afanlexpert witness is admissible ineridence if .(1) it is based. on ;fa~tsof which the expert has personal kti0wledge,(2) it is based on an :exammation or study conducted by the expert, C1r (8) it is based upon 'fMts.'.~either m evidooce or later to·be reiJeiwedin evidence) which Ihwve,;,beenc'made, known to the expert by It caivefuHyphrased hypo­thetdeitl Jquestwn. If the expert's opinion· is' ,i>ase/l, upon PIlrsanal \lmawi.e'dge 0'; the facts, counsel Mould prepare him to specify, at the tiriilll<<tlie'fa'(lts lIJb6n' which his opinion is based.,' Hthefaets must be . mlldeknoWll to the expert,witness byahy.pothetical'question,oonnscl sboul'd seek the assistance of the expert witness in formulating the 



'lt1)!!Stion.. The expert will be able to advise counsel of the effect of the 
v;wW;Il>U8 facts upon' his opinion and thus enable counsel to prepare 
iq,u\!l!til;>nS which will be based upon the established facts that are most 
mvll>rs,ble to his theory of the case. 

OCt is said that it takes an expert to cl"OSS-examine an expert. There­
fore, if counsel is preparing to cross-examine an expert witness, he 
~ould make every practicable ejfQrt; ltQ.le.ducate himself in the matters 
.about which the expert will testify. This may be done by discussing 
the matter with the prospectLvewit.Ilel!S.16r!other experts or by study­
ing treatises on the subject of theexpellt's specialty .. CoullileJl might 
bear 'in mind that in cross-examhiingan'experl' 'the requirement on 
W1iiuect examination that hypothetical,questionsshal1 ,be based on facts 
#l evidence does not apply. Also, if the expert hils based his opinion 
,til> 'some extent upon his reading of books or papersdeli,ling with his 
specialty, he may be cross-examined by ·reference to other reputable 
:works in his .field. 

',lIp", -''-; 
W!;!, '1(;:.'1-,», 
",Aj·£Ji!,i,q.;rHt ")\ j 
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'11-(.1.1.i'i 1 
- 3'fl1Jq'XlI1: ltJI.'o.Hi:nNr:'-::"H<·'" 

,J !!'f1..~h/.tf~/,..IJ~7.:fl'jf1'J;-, ,,;;-, ~ 
,.I""~/f(~jh rrilh'IJli',." Chapter 2 
'~J:(tj.'!,'~f"''');1i;b ''V;.d nf (tl r" , 
·'clllif.lil'f.d~ln "h",,,,"" ,EVIDENCE 
n:;~~G:*Ar~¢l)?,LE$ OF THE RULES OF EVIDENCE '.iIdIll<W'c!Ietteem/I'tMt ,whiah tends to prove or disprove any matter in LljIietib\on,i,Gli.toiilfluence the belief respecting it .. It is the means by ,:Whi~'.any' aJleged' matter of fact, the truth of which is submitted to "iI!.qttUry;dsproved or disproved ; it includes aHmatters,except com­. ment or argument, legally submitted to a court to enable it to decide a question before it. 

,The rules of evidence for courts-martial are contained in ahapter XXVII of the Manual. The discussion of evidence contained in this pamphlet is predicated upon the discussion in the Manual and in DA Pam 21-112, Evidence (see also AFM 110--8, Military Justice Guide). It is not intended to be exhaustive; therefore, oounsel must not feel that they have an adequate knowledge of the law of evidence after reading this pamphlet only. 
A decision of a court-martial based on insufficient or inoompetent evidence cannot be upheld. A good knowledge of the rules of evidence must, therefore, be possessed by counsel. Those untrained in the law are not expected to be fulIy conversant with alI the rules, but they should know the fundamental principles which apply to the particular case being tried. N onlegaUy qualified counsel are encouraged to dis­ouss with the local staff judge advocate or member of his staff any particular evidentiary problems they might encounter. 

7. DIRECT EXAMINATION 
~ a. General. The purpose of direct examination is to present testi-mony to the court to prove or disprove an issue in the case. The 1Yitn~s should testify comprehensively, clearly, briefly, and, normalIy, .in ~,~hronological manner about what he has seen, heard, or done. If mllte![i,al to the inquiry, it is usually desirable to bring out all the facts .l>,tw,W4.by the witness on direct examination even though some of them , illI!<N",pe '/lpi!tYorable to the side calling the witness. The complete .di~cj.Qs'1li'~ ,'If. facts on direct examination is preferred, because un­. f!l!iI'.O~);iI~lf\lptsil\re llsually more damaging when brought out for the • ~~ _~W1',<9l1<i>IjS-p:!lmination. The witness should be prepared at #1l!.Pj!eW!!Ialj.teryieW,for. the part he will take in the direct examina-

t~ 
'~ 



~:~~tl~r~l:~. himself £or.the. cmooj),examination, counsel should 
! mEI.1IlIInCI, and perhaps jot down in his trialnotes, the two 
lotillll'iree' pr.eliIni.,ary questions thati 'whlHdentify the witness and focus 
tlltelltion on the events about which he, is totsetify. 
(H1'b .. Form of questions. Counselmayieither elicit the testimony of 
lIhe witness by a series of questions Itbout specific facts or he may ask 
,,;!!hewitness to tell his story in narrative .foi'm .. In the latter case the 
'tt#ention of the witness will be directeci to the incident in question and 
lire' will then be requested to tellwhathe'saw and heard on that 
occasion. With an intelligent witness, the narrative form of question­
ll)gis more effective than specific interrogatiol). 'rhe narrative seems 
't() come from the witness rather. than' the Counsel. Tb,e ,spontaneous 
~elling of the witness' story in his own ~brds'wil1 be fu6re interesting 
land impressive than if counsel elicitedthOi sltme teStimony piecemeal 
from the witness. When placing evidence before the court .in this 
~ltshion, however, counsel must be alert and watchful to assure that 
the witness does not give inadmissible testimony. Unless the witness 
is hostile, timid, cannot express himself clearly, or becomes confused 
(MCM, 1490), counsel should permit him to tell his story in his own 
way and in his oWn words without unnecessary interruption. 
. o. Witness' answers must be responSive. The testimony of the 

'witness must be responsive to the questions asked. If a witness' an­
swers are not responsive, the counsel questioning him may request 
that they be stricken from the record. The opposing counsel does 
'nQ~ have this right. A witness, however, cannot be required to answer 
a question by a simple "yes" or ''no'' unless it is clear that such an 
allswer will be a complete response to the question. The witneSs will 
always be permitted at some time before completing his testimony to 
explain such an !illswer. 
. d. Leading /luestions. A leading qUllStion is one which eitheuug­
~ts the answer desired of the wit)l.ess or. wl;Uch, embodying a ma­
J;erial fact not as yet testified to by the witJ:Wgs, is susceptible of being 
~nswered by a simple "yes" or "no." . The use of leading questions on 
,airect or redirect examination is generally prohibited.' In certain 
!\!tses, however, such aoS when. questioning a witnes~ on prelimin,ary or 
Je.troductory matters, when questioning a witness who appears hostile 
~~. adverse .to till' party calling Ilim, when. it appears that the witness 
has, made an, inad,:ertenterror in his te~timony, whell!tll;witri~ ap-
1iWwsto be timid or,elllbarrasS6\l, whenHJ.e.",!t~~ss i~ha;vil\g djfliculty 

, mAi~ectingihisIpi,ndtoward th~ subj!'<lt'lll\ttYlrf>~,thei inquiry, or 
af~enmemoranda a1'<l .beingusIl4~Q wf~es)J;itJm. w,itress' ml!IDory or as 

of Ws pas~. NC<?lleetiqn, l~,!dmg,)q1J.e~tio!j~ lllay l;>e; 1J.!3\'d jjl tile 
of the law oflicer.or theIlf,Wiiqel\t~f'!m»\\~ial oourt-Illartiaj. 

AII-. ~Jllr,thl~r disc1J.~jon i of le,!qill.gj,q.1W~biQI}.~,see p,!ragraph 1490, 
'H~".'\.!'?' 1951. i' . • . 
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". '1J\',i4mbfguou*/fln18lwdtnU;o/tn!,sli(JgesUve questions. Ambiguous al"lnIHIood*tg ¢j.tiCl'litililislllire'I11G1l\fairl8;ud. should not be used by counsel eithilr! (')1Ii d1:l!1!i!tll'().~$1el1!fuinlilri:atiou. A common error is for coun­sel to phrase the qutl!!iliw"s@'that\s assumes as true matters to which they:wiifitfeilsJll:a,So tilliI1;eI!tiifiedand which are in dispute between the p'oortil.!ll!{''''! 'If> R:ttld ,,;:. "" " 
''''A,''w~ge8'MIir''''l!.rreStion' is, one asked for the purpose of suggesting ~ttl!tishlfil;).t' killJ:wit;'w' e",ist or facts which are inadmissible in evi­C111n'c!ll" ~eI!i!idns'subiect to this interpretation sbould be avoided 'by:·ii'6W\1*11ro "",,:' . '. ' 
~':~.' ..... i!"~ ~~'Ji~.(tY.'.IiE~E OF A WITNESS AGAI.NST COMPUL-~',:%:~;j~llJ:t;F.INCRIMINATION " i';i~~i¥i!!\g\!:,against compulsory self-in,crimination, extends to all ijVi;t.neilses,;.it is, the privilege to refuse to respond to a question, the an­,~!,\,~",tljl whip], may tend to incriminate the .witness. The privilege 'mll~t,l)e"l,tSSerted personally by the witness and not by counsel. ",Wi4~re it appears likely that a witness may invoke his privilege, c,<junse!, and the Ja wofficer should questio!l the witness in an out-of­cotirt hearing to.determine whetherhe,intends to avail himself of his ,right; not to testify. If, however, a. witness is .called who woperly invok~ his privilege, extended interrogation of,such a witness should be flvoided. Although an alfswer to a question ,apparently would in­criminate or tend ,to incriminate a witness, ,he D;lay berequire~ to an­swer it if he can successfully object to being tried for the offense as to whiphthll privilege is asserted because of a grant of immunity, former trial, the rUn!lipgof thestl!jt).\teof limitations, orsome other reason. 

9. TH'E ART OFCROSS"EXAMfNA~I(i)N' ,It is impossible to lay down any specific rtile:si>'f'wH~lI and h()w to cross-examine. It haabeeiJ.said that' croSs'e:!:iltrifuafi'ori"is'an art because it takes an artist to know' when '~~t $; 6l'oss-examil\e. "There are, however, ,several general princip1e~ ~liat aril'followed by every experienced cross'examiner. Soonebasic'princip1es are outlined 'below."'" Th~ testimony of the witness on direct"ehiliination must be foJ­lowM closely. Any discrepancies' betwMD: the ~eStiplOlly and' any Pi'iorstatenl.ents of the witness, as Well ail'liIsMaCltjons to particular q~iJ$tioi:ts, shoul'd;be observed Carefi1l1y,'1'f!fu~i testiinoriy ofa wit­i:tijSS1~t6the pOirit, convincing; and so far IiS'Mufisel'cSJi tell, truthful ~thileIW,'6onsiStentwith his pretrial statelrillntiFliiidwit,h the prbbit-. 'lliIltllill'OO"fu.e CMe 'as outlined by othel' wftnllffile's) "coiliisel should not ~~e'i~ill'e 'ilxoopt f~r theputposeof'briWjpngi'oUt m,atterswhich ':h:i\'kii8\W Wilr!\iifllvomb1etohis sille. ',,, d '" , " cUlt!. dW1iMll'1t!Ll! ~epa'r\\d his cMieproperly,he\\+ill haveintewiewed all tful oppoSing witnesses except the accused andwi1l know what 



~~1~!JlY" should'he.,Ac~~gU)'".,he should ha.ve no reason 
i~~:~f~~,expedition"'! dtwing.,his'cross-examination, hoping 
Ii f~vorable.to, hisHsfd'e, of .the' case. A good rule 

ihl .cross-examininga 'l"iM~i$,thjs: pon't ask a question 
iv4thll!lS unless you know wha~ ffi.s'iansw~r will he. If the answer 

InIIno'wn, it isespeciallydaNgerous.t(Ci'ask questions of the "how" 
variety, as they may"giv<lithe'.witness an opportunity to 

testimony that may already' be d~aging: If counsel elicits 
11IiI1S!lrePl~nc,y on cross-examination! 'it iiFoftep beMer for him to wait 
er.'b1stress the incpnsistency in,9!vguiJ!u!Iit'ltha,w\'ooj'press the witness 

If there is an explanatiooi,lt ilFopposingcounsel's respon-
to elicit this on redirect examinatj<i>u, . , " .' " 
opposing witness, whose testimon:Y"8it the tl'ial'was d9!maging, 

a statement (or engaged in other conduct) prior totr.ialincon­
. '. ,!!igtent with portions of his testimony on the stand" 'counsel ,should 
: "J!Wepare to attack his credihility hy laying the necessary foundation 
lifbr, the introduction of the prior inconsistent stwt.ement.. In this 
lGonnection, see para,graph 1530 of the Manual. Immaterial or in­
consequential discrepancies between the testimony and a prior state­
lment 'should not be made the hasis of an attack on the witness' credi­
'biolity. Such an attack may serve only I1e irritate the court. 
mIlt is usually had practice on cross-examination to have the witness 
"liepoot the testimony he gave on direct examination. In some cases, 
',this method may elicit answers that vary slightly from those adduced 
',1!ln direct examination, and in soffill' rare instances it may tend to 
:.!liscredit the witness by showing that he has memorized his,testimony. 
lilln most cases, however, nothing will be accomplishedel1cept to em­
.'Phasize the strong points of the direct testimony . 
. Jl ·Cross-examination should be confined to thGSe portions of the direct 

'.timol1Y which cal1be successfully attacked. A point 'damaging 
, ·to ,the case of the opponent which ~sclear1y established on cross­
.=:~~~~t~; is more impressi>vestanding.,alone than the same point 

e, . by a mass of futile testimhny. For example, if it is planned 
attack only theeredibility of the witness, the cross-examinatioh 

····~hO\lld be confined S()lely to th9!t matter. If counsel wishes only to 
bring out testimony favorable to his side on a p9!rticul9irpoint, 'he 

'1IiliUlilly should -lead the witness directly to the point involved,slicit 
;1ti'IfIe',d.,,;tire,d information, andriMease the 'witness. ., 

C~()SS,-EJ(~M;L;NA,TI~)N OF' 4GG:US,JllP'r .. . 
. . '.. . ~e accused.IllI'Y/w~H~y,lw,n,qt, in,. his.discre-

"""""11, U he, ~Qeij not .~ti:6y;,n~itJ;l,e~ cOrAmell~! ,<ilJ),. t\1a~ . fact nor an 
l6~lt;0l\(Je:£here;f:romas tQhi~,gwiltijl,PJ!~I,>~e!., Ilfhe, !ilQIjil testify, 
li.,l1>!¥lCJ(IleS ,subjoot ,tP cross-.exa1l).i1\8o(jllTh.·\1P,~e,r ,oath, . like lillY oth.er 

I\\'!!l;s,,, e,xee"p,t,. th\tt )UsCl'@SS'~I'!jU\~!\w.qn,.i~ qspallY,,"i4er in, ~ope .. 
9!CCused testifies in denial qr(!I(planationof any offense for 
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;w.hl?h lIeJ~r;BI5"'" .... ~~~/!ilinatian'may cover the whole 
8UJlij~ JI\fJ~' .' .,.' .' .' ilXfftlfwt.o1l'ense. Any fact relevant 
~nti~~~".liI!1ifi·'~'~jlh~i~'ceused,sguiIt or t.o hi.s credibility 

a'h ... ;.\11"~'." ~. ! .... ~...~ "'.'~.' ':.II1iYIJ.,~ .. '~8)lbject of cr.os,s,e".ammatlOn, and ~h~ 
~r.Io\;(Il~Ili'1'i : Jili:1'",.stflJld, cannot avaIl hImself of the prlVl-

. 1\1~t~gMn.1Itn~;" ':mlination to escape proper cross-examination 
OCl~~8jalioutwhich he has testified. However, he can 

... Sd.AAii>i.~. '. ;~rIP fIP. ·iV..llt.wti ;ij;i~~ ..... lg81l1S: 1;0. qUestions asked merely for the purpose of 
,~~.jiill(~~eMlillity and not otherwise relevant to the offense 
,.,~JI%ifl(Seel()MiCJMj, J49b(1), for scope of cr(lSS-examination of 
a.d cdh"iIIJllase>,dnvalving mUltiple offenses, and ina case where 
'aceiisell tesmflllS for a limited purpose.) 
;~tfrf;i.(Jliarader;of the accused, evidence of other offenses. Hthe 
,aaeused,dhrubtestifiedas a·witness, his credibility is in .issue and is 
"Wbjootiw.attack, Where the accused has not testifie<il, it is a gen­
:evw1:ruIe bbat ,evidence.that the accused has a had. moral character or 
,has calnlnitted other offenses may ,not be introduced for the purpose 
of DMsing an ,inference of guilt, as there might be a tendency to find 
him.guil<tysimply because of his bad record. 

Tn· order to show the probability of his innocence, the .accused 
may-whether he testifies ar not-introduce evidence· of his ,own 
good character, such as. evidence of his military, record and evidence 
afhis general character as a moral and well-conducted person. He 
may' not introctuce evidence as to some specific trait of character 
unless proof of that trait would have a reasonable tendency to show 

. that it was JlnIikely that he committed the particular offense charged. 
Fror example, .evidence of good character for peaceableness would 
be admissible in the prosecution for ·an offense ,involving, violenc~, 
,but would ,be inadmissible in a prosecution ror, ,a nonviolent ,theft. 
After ,the accused introduces evidence as to ,hisl,go@d""hau!,cter"the 
PlloS6Cution may introduce evidence .as tahls,.ba<il<!chIliFaatel1., :Hrw­
ever, the character evidence in rebuttwl""m, be limited by the scope 
!o:f ,the' chruracter evidence introduced by,. the'l. aCQused.Thus, in a 
(J!l!l0secution for larceny, if the accuse.di. hasi introduced evidence, of 
:hili\:fu~esty, the prosecution must'limit its reimttal evi<ilenceto p~f 
aillthiaJjq;d,elilaracte,ast@honesty., '.'" ", . . 
'll~IA:,g, a~glIneralrll1e, evidence, that the .,awused: has !committed: other 
i'b'lfenses or acts of misconduot isnotltdnrissible because.it would tend 
'(o!i1y .. 'toprove that the. accused had a predisposition to do acts of the 
"$4' cion\.fu.tted and; 'colIseqi1ently,tha:Fll~ld~(tt'!l~:itc't charged .. ' The 
,~.firell.~r~'d\lils:not 'apply, however, iHh~ ev'idknce of other offenses 
~:~~'rllishbn'd\16t hIlS a. substantial' vilH1S1rl tending to sho~ It 

i~~~ii1riHlhitt'of prediSposition t6'iJoniirtit~i'lrl\es: "For e"llm­
'\~e~~fc\jI'is 'admissible if it tends (I)tb. identi£ythii accused 
"~l\l=.; " ~i"1M"6Ke::\Jffen:secharged, (2) to showhisihotive, 
~{hl~n6 Q:JQ"UJ);}O\ndrtJm;nh::i<>; 'i\' : ';1" ;: , ,- -.I :,',.-;, ,"', 'j i' 
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r.;=:t:~~ to show the"aiOOused's consciousness of guilt (if 
l;1l or intent is a l1e<i\uirement of the offense charged), 

.m,t.>, l~,hA accused's claimthanlhis participation in the offense 
.'!M"i'''''''',,]t, of accident or mistaike' or' was the result of entrap­

(5) to rebut any particular de!i'ense roosed by the accused. 

r!~~~~!.Jl~Al\![lNAT1[ON dr.W~N~~$ES OTHER THAN 

It is fundamentai th~teach~ide must be given the 
~):tlmit.y to cross-examine the wlt~essel\ PIlII<¥lby the other side. 

1Jn,.rIlv cross-examination should be liJ:nited,tQ the.issues concern­
the witness has testified on d.irect examination and to the 

lWI~tion of his credibility. The cross-examiner will be allowed rea­
{~wa,ble latitude, however, as he may not wish' 'to dISclose in'advance 
>;!II~U.," pertinent facts he believes he can bring out on cross,exl\mina­
;"i!!!!'"'''' ,Cross-examination is an effective means of sifting out'the truth, 

¥pvea,ling the whole truth, and exposing falsehood in the trial of 
\QIlI!es. particularly important purpose of cross-examination is 
tOO, bring out the whole truth if only a part of the truth has been stated 
lJ;ln direct examination. This can only be done by having the witness 
explain the details of matters which he mentioned generally in his 

fr.ii1'ellt testimony or, in those instances where he has omitted some 
/Platerial circumstance, by having him supply the omitted matter. 
1'"' Another important purpose of cross-examination is to test the extent 
~t(kwhich the witness can ,be believed. Very few witnesses will con­
,~Qiously distort the truth and still fewer will commit deliberate per­
~l!<I'y or falsehood. The cross-examiner should stress defects of 
~liibservation, and inconsistencies between the testimony of the witness 
~d any former statements he may have made. The cross-examin­

',;er's manner, however, $hould alwllYs be ,that of a ,man ,who is trying 
,establish that the, witness is honestly mistaken in some one or more 

i1m~atl.ri,al features of his testimony. A hostile or aggressive manner, 
one which gives the impression that the cross-examiner thinks he 

a duty to expose a liar, may serve only to gain sympathy for' the 
, 1witness and ordinarily should)lotbe a<iol?ted" 

o. Cross-examination generally limited to issues COvered on 
examination. Except when impeaching a witness," cross­

{U:littnirlat:ion is generally limited to issues concerning which the wit­
testified on ,direct examination; " Of 'neCessity,' libwever, the 

,(I1I~bS8,-e~:arrLin"lr may have to question the wltrtess cOncerning matters 
,to,crcbLed upon by thedire'etexaimitiabloil'.'Theextent of eross­

IliIl1inl,ti<JU with respeot410' a: legitimate ~ubj~c1lof in4uiry is within 
discretion of the law officer0pv,'lSident' 9:t a spedal 

" ,.,'~f i~~dinfl, ~9~~8,#O"s.<4neralli;1ea,dil)g. q~~~\()ns maY,be 
, 'cross-examination. Their value is that they permit counSel 
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,to fooU$ the,a,ttenmbnrof,the'watnsss, ~nd the court on the exact point 
hedesWesyto~tnphltslze.h'Such' '~uestions should be phrased so that 
they' will irequiorilitt4elIWitnesslito' give thil specific information desired 
8Jlld iprev.ent:hhnl !liPGhlJemphasiziingdamaging testimony already given 
oni directl~xllil&OO!t4iliilE:;J"Be:!llair with the witness. Do not misquote 
p~m ,Of Il:f~rwRi~'7:ffij~!~J\d; hifn?Y. basing a su~equent questi.on upon 
an ans~41' ~IUlih 'he dId not give. Such tactics are unethiCal and 
unworthy of ah:office.r. Counsel who engage in such practices, even 
~heri'tij'eY'(~1,'~'i:l.'flt'~tppped short by the court, are likely to prejudice 
t,h~ comt"~~~ln., ~~~;tili~selves and the side ther repr~Iit, and, in, any 
eveht;', aftY"'Rt,l]:l\\,tent damage can be repaired easily on redirect 
tiJtltlilllflihton:/' "i' .. , ," 

.,,; .):-Y{f:\..)!:J;,; ,'I :~, 

l~.,J:\\:IP,~~~:tWiENT 
" ilinpeaQhmenksignifies the process efattempting to convince the 

triers oflfiteutJuitll11ll(!)l'partofthe testimony ,of a witness is unworthy 
of Ibeliej), il1\riy:.witheSsj induding an accuSed who testifies, may be 
hnpeaehed'.,by the',advellS& party: In afew i instances a party may 
'impeaohhis" own, :witness, such as when the witnes~ proves to be 
unexpectedly hostile oViwhen the witness is made indispensable by the 
law'or circumstances of the case. 

:In general, a witness may be impeached by showing that he (1) has 
a bad character as to truth and veracity, (2) has been convicted of a 
felony by a civil court, or by a court-martial of any type of an offense 
for which the maximum punishment prescribed in the Manual is con­
finement in excess of 1 year or a dishonorable discharge provided that 
the. offense also is of such a nature as logically to cast some doubt upon 
the veracity of the witness, (3) has made a statement or engaged in 
other conduct inconsistent with his present testimony . respecting It 

m/tterial issue, or (4) has reason to be prejudiced or Nased. 
Counsel should refer to paragraph ·153' of the' 'MilJlual in deter­

mining how and when to use impeaching evidence'and,how and when 
the credibility of a witness who has bee11 impeached may be 
reestablished. 

~.AESqU;BING WITNI!lSS~S' {';,~S:r~ltJjJ~\ . 
. Many ,times a witness will. answer a q\l~i0nby milking gestures or 

·1ly.,.~.~jlFcing.to somllthingin 0)) ou~ :<)f, ,tile 99w:tUOlllll" These. refer­
,~.~"fW,d"g\!Stures. often al'(j essentil].l to,.a compMe undeJlStltnding of 
i\l!i.~!, "w;4lle the actions of the. wit!leB8 may clarify the matter for 
.~llIi,.l);4~y ,ltre of no help to the reviewing Ij.uthorities; therefore, 
~l<i.~uij,l1e!lCriQ.> such actions for the record. See appendix V. 



IU1lless its maker can be subjected to cross-examination. 
"",' ~n 'R .'prosecution for stealing property from a footlocker, testi­

A that B said he saw the accused take the property from a 
is not admissible to prove that accused took the property. 

fact that such statement was in writing would not change the 
If B told the investigating officer that the accused took the 

even if the statement was typed, signed, and sworn to, 
a written statement still would not be admissible to prove that 

Mcused took the property. In order . for this prosecution's state-
,to be received into evidence, B must testify in court and the 

must have an opportunity to cross-examine him. 
hearsay rule does not mean that It witness c!tn never testify as 

he heard others s!ty. Often oneo:li the issues in a case is 
a certain statement was made, not whether the jaots stated 

are true. For example, if a soldier were being tried for 
~i3re1~pect towards an officer by calling him a "stupid fool," It witness 

heard the remark could testify as to its contents. The testimony 
./would be admissible, not to prove that the officer was a "stupid fool," 

, but only to show that the accused did, in fact, make that disrespectful 
. statement. 
,;( ,'0. Exceptions to the hearsay rule. There are certain well-esmb­
ddshed exceptions to the hearsay rule. These exceptions are based 
nIl the principle that, under certain circumstances, a statement (oral 

of a witness made out of court is as trustworthy as if it 
under o!tth in open court where he was subject t.o 

)os!!-e,mnlinati'on, scrutiny, and confrontation. This trustw.orthiness 
stems from circumstances showing that the out-of-court state­

.orclln:auly would not have been made unless it were true. The 
iI)!cept;ioI1S to the hearsay rule are discussed in det!til in paragraphs 

146 of the Manual. 

ADMISSIONS AND CONFESSIONS. 
Definitions. One ofthe principal exceptions to the hearsay rule 

which permits evidence as to voluntary admissions. or con, 
made out .of court by the accused. This exception to ,the hear, 

rule may be used only by the prosecution. The defense cannot 
1tdmissions and confessions of the accused under this exception . 

. pO'rlf,QS8:ion is an acknowledgplent of guilt. Thus, statell)-e!J.ts by a 
"held up A and took his wallet" and that he "went over 

to get out of theArll)-y f.orever'~ are,. ~speeti~ely, confessi.ons 
:;t<ll)bel~ (Art. 122) and deserti~n (Art. 85).' ,l~ow;ever, statements 

"stl.rt,ld ~o pull a gunl1t\.Abut.r!tn ,when I8\tw the cops" 
he "went .over the hillto,se.e, l)lymQther for 2. days" a,re only 

I"lspect to t~offens,~~, of.r~Jlbery aJ;ld desertion. The 
~ ,Stat"m\mt is, however" also a ,confessil'n of absence without leave 
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'OOn£ll$$iOOllfJ'01n~wniJ;loollIe i in as flJl exception' to, the hearsay 
rule' sin~et'the~'L",m"clAicl~i9I1amade out of court, not subject to 
Cl'QSS'll~IIDtonli;an!l.Wei!\!ed'!ls,evidence of the truth of the matter 
,decl~."''iI1Irk)lIla1\i9JlMe''J.$"fthat accused cannot complain of being 
'dii»itdrwt'9~}UO~ $I'; test, his own credibility and the fact that a 
petsorutg'$_UwJ.lj¢iIWHh'OL make an untrue admission of criminal 
misolln~uctjjH' .r""p"" ,I' 
l.' ''!'he'MiI}lS'Mhbllii1l!li1l'Iidmissibility in evidence of admissions and con­
,fessions''Iiela"llOOlhl.yra.pply:unly to statements made by an accused out­
'sidel'0!Mh1I!1,'lavticqial'«coart by which he is being tried. An accused 
may completeJWI acknowledge his guilt, by a plea of guilty or in his 
ctestltitlillliyJllS'llilWitness., "Similarly, his testimony may.containdamag­
ffug"~Jl!I.i"iQnsi'''' ,In; I suoh circumstances, no question of hearsay' is 
\in\1i~l'Vetilr';\FlIlioJ.'\to'trial,counsel should make a detailed inquiry 
'1l0hdeim;dn!!\1Jhe civeUJnstances surrounding the making of the admission 
'01)IoonfesSi@lIii l:Fhe'purp08e! of t1li& inqui"y,shoulil ,be to determine 
wiheilhllr·,thelibnfeSeion 'Or'bmission issubjecb to objection at the brial 
oil ,ths"grourrcli:ilhat it,'was improperlyobtlliined.See Article 31 and 
!!rltro:graph140aof ,the ManUM. 

b. Mechanic8 of introducing statement in evidence. To intro­
duc", '0: written 'confessicm or admission into evidence, a witness who 
was present at the time the statement was written, sigued, or sworn to 
'sh6uld, after ,both sides havebsen permitted to introduce evidence of 
the circumstances, surrounding the making, sigudng, or swearing, 
identiify, it as a statement written, signed, or sworn ,to by the accused. 
It should then be offered in evidence as an exhibit. An ora;] confession 
of.the accused maybe proved by the testimony of anyone who heard 
him make it. ' 

-In order for a confession to be admissible,evidenee 'must be intro­
duced by the prosecution showing compliance with, Article 31. The 
evidence must reflect that the accused was. ,prop~Jy w)trued i11 aC­
cprdance with Article 31b and that he w~not cQmpell6d. or induced 
'tbinaJtii' it' statement in violation of Aft'fcll~' 81'd.' Wlien an issue of 
v<ilupta.riness is raised, the lawo1licer

l
'dt'the presid~nt of a sp~cial 

cburt-mattilil. (s1l.bjectto objeclU6n byalit'meinber of t1)e court) ,must, 
d~'i"'cOlisideting the, evidenoo,.ei.th~r~kchldb the confeSSloli or te­
ceiv~rit: intO ,evidence.' If he rec~iv~s"if,"iie must then iIlStruct the 
eotltt'rn'elirbersthat'they must distegn,ti4)it unless theyflnathat it was 
v'olfuitllii;i:!:.' .'. ' ," 'p, )",":'. , . 

''''b[i~'Phwr~ ihri.st be other evidenceolth'fiol'l'en8'e. An accused can: 
hI01l'1SIii&6\'lvi'ct~'upbn Ilis utic6rrdboi'at&1. b6\\¥e~s':i~b.. Other' eviclence 
riI\igu'blll,~.iIIl!J,;~, /fed;1VliollyapartfrOm Brriy cl9n~erisioh oradmi~i~n,bf 
t1f,e\II&j~~,'1ihat.mteQi1etl8e oMrgedwaB prifb'a'blYM_itti3d b1!80nw­
dJIJ. , __ t'lh+«tt'W~c(jnfession or admission lnustbecorroboratClij 
bY~~;~f\!tefj'~;'jiilth¢ director ci:r6umst9.ntial;bearing· on ,~ach eke 
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~~~~~:~~~:g~:; save only the identity of the perpetrator. 
p' larceny, independent evidence that the 

to have been stolen was taken under circumstances. 
'wa,s ,tl~keln without the consent .of the owner, that the prop­

value, and that the accused never intended to return 
(for example, evidence that he attempted to sell the prop­

party), would be sufficient corrob.oration of a confes-
f·.QILTC,en)l. Evidence.of a lO-day period of AWOL, however, is 

sufficieult to corr.oborate a confession of deserti.on. This is 
~l!Gillr\t!!e showing a sh.ort peri.od .of unauth.orized absence with.out 
!l!lI,dellS n.ot satisfy the requirement that there must be s.ome evi­

supp.ort an inference .of intent to aband.on the service perma­
Such intent t.o desert may be sh.own, h.owever, by circum­

evidence fr.om which the probable existence of the intent may 
df!!rr'ed. F.or example, evidence that accused lived, w.orked, and 

if he were a civilian w.ould be sufficient to corr.ob.orate the ele­
intent. 

pertinent documentary evidence must be carefully examined. 
example, if the trial counsel intends to pr.ove an initial unauth.or­
absence by an extract c.opy .of a m.orning rep.ort, he sh.ould ex-

the extract to see that it is properly authenticated, that the 
actually refers t.o the accused (name, grade, service number, 

,.orgalaizati.on), and that it contains an entry signed by a person 
forlze,a to prepare the m.orning rep.ort, showing the initial un­
lvn.~u absence .on the date alleged in thespecificati.on. If there 
,, __ '.~'V_. in the extract .or if there is ,discrepancy l>~t"lVeen the entry 

allegati.on, he may have to .obtain a correctly prepared extract, 
.other means .of proving the offense, or obtain authority to 

the allegation in the specification to conform to the entry. 

(;)FFICIAL RECORDS 
An important exception to the hearsay rule is that 

, permits the use in evidence .of official statements in writing . 
. ' in writing must be made as a record·of a certain fact 

by an officer .or .other person in theperf01'1fW/l!oe of offiaiol 
(iuapI)sedup.on him by law, regulation.or custom) to record such 

event. Additi.onally, such officer must be charged with kn.ow­
ascertaining through appr.opriate and trustw.orthy channels the 

the matter recorded. Any such r~c.o),'d,is c.o-n.petent evidence 
"/1'1:o.C'58 .or events recorded with.out c\lllingas 'a 'witness .the .officer 

. pers.on who made it. For example,e'i\listmeAt'papers, m.orh-
" >.,' , , .o,,!' "', I,) I,,; , , ' 

.u·.eu,"ru reports, and servIce ~~lIrqs ~~tis~ally ,competent evi-
the facts and events recited in them. 

, <,<' ,-' " 
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'. 'b, A4mtsslblUtll\'l.";Mi'ioffibitw.),,statement in writing, wll\lther ,in." 
regulairsslliesnif11eeOl'aSw011:dJl'liport,made ItS a record of It certain eveat 
is'admissibl!!,l\)fimden<i'S'bf,the'fact or event if made by an officer. or 
otherpilrsot1lillJ;thllipellfohnMlce of an official duty, imposed upon him 
bY' lll:.wj'l\egt.~'llItibl1\,'I)l'.tJUstiom; to record such fact or event !tnd to know, 
01"'to lI!lc.nltm~lj!llll(i).UghH .. ppropriate trustworthy. channels of informa­
t1l'1nl\jjhel\:r.ubh'io~'iflhe'1llatter recorded. It must· also be recorded in the 

"mitnn:e'tt'1'>i>esC'r,i~ed, ·1·U·the report is not required by law, regulation, 
';ow'<liik'toP'l'fol:'Jif"i~ is not prepared in the manner prescribed, it will not 
lba" iiilmilll!tblwJin);e"idlmceas an official record. For example, if a 
,m(jrnil1l!'!llIIj:lt)vtr '~ntry does not contain the signature of the officer re­
spoI1Mlbleifi!ll'su1ilmittil1gthe original report as required by regUlation, 
'iti'iglfrot;:1idoosible' in evidence. However, in the case of an official 
~Mord"filillde·in' conformity with, applicable law 'Or regulation and pre­

; l'llllredlllly.,one charged with 'the official duty of' doing so, it may be in­
filTreu ··that'sMh recol'd reflects·the Itruth .. : 'When trial counsel has a 
duly authenticated document, or admissible copy thereof which ap­
parentlysatisfies the requiremen.ts q~4':I1'I)!fi?ia~ rl'R0r~, h~,mlty rel~on 
n~~ ,i~~er~nc~ rt~~p,th~ I'eco~~ w~s properly ,1?:,~v.ar"4 by au authoTlZed 
pe~soh: .'l'lie fact'that tl\lire was a lapse of tIme. hetween .the happen­
ing 'If'aii e~ent, and the execution ofa record concernillg it, does not 
r~nder the report inadn:tissible but merely affects tJiec~edibility there­
Of. SiinHarly, the fact that an entry on an official record was cor-
rected does not.affect admissibility. . " . 
. The . fact that It docunientis o'n official }vriting does not VIi itself 
make it admissihle in' kvidence to prove the truth of the matter stated 
in it .. For example, rec"rds which ilre mad\, p~inCiplllly with a, view 
toprosecntionare not admissible. Thus"the written rerolt ohn in­
vestigating officer as to what a witness'Sn;id at the iirv~'s'tig":tion, or a 
written.'statement or, affidavit hy a niilitaryp6licemlll) 'that'aecused 
was apprehended, would be inadmissible:" ." .. ::,. '," , 

18. BUS;INESS ,ENTRIES 
~, General. Anywritin.g or rec()rd, \"hel·;Ji'e'\, ! ih'theform b~ entry 
, ' boqk or qtherwise, made as' a "o,r .'record of any fact 

isadm.issibl~ as evidence of ~~entif it was made in 
of business "hait 't:egular course oisuch 

such an entry aethe ' " or 'within 
thereafter. ' Such . tIlough 
o~ kept pursuant t1 Itlpust 

!o)1W;.JI!?\,:~·liti~, that the business ., for the 
21con'­

eViilerii~. are applicahletb 
cu:sto,d;"n' oHherllcords' is 

g~~~~~~··~~~~~~~:ahl~,w~,~. 
,11-, ;,<!-:' " ;1-1 



1t1tll~"a'8i'!i:aejlOr(is kept 'by military' activities, if the 
;Ji!ll,llal~r/l.pn 1440 andd'Dfthe Manual are met, may be 
ililt1b4,.'.:business entries. Accordingly, trial cDunsel 

[!(l)r.e,;~.f the possibility of introducing into evidence a 
not qualify as an official record either because it is 

law, regulatiDn, Dr custom or because of defective prep­
eiK'tmlple, tally sheets used by a depot warehDuse as a 

~M)I\siness 'If keeping a recDrd of military stDres pass-
it ar,e admissible althDugh no regulatiDn, directive, Dr 
that such tally sheets be made or kept. 

AND PHOTOGRAPHS 
photographs, X-rays, sketches, 'and similar prDjections of 
objects, persons, and other matters are admissible for the 

of shDwing the truth 'If the matters depicted therein when 
verified by a witness WhD can state frDm his personal knDwl­

DbServation that they actually represent the appearance oHhe 
matter in questiDn. FDr example, in a prosecution fDr dam-
GDvernment jeep, a photDgraph 'If the jeep taken after the 

damage was sustained may be admitted in evidence. FrDm 
exa,milnatiDn 'If the phDtDgraph, the court may find that the jeep 

in a damagedcDndition. If itis necessary tD make markings 
maps; phDtDgraphs, Dr X-rays in order to make them meaning­

ShDUld be exercised 'tD have the markings made' by a person 
has personalknDwledge 'If and will be available to testifYtD the 

1s"rElprElsen,ted by the markings. 

ViTS, MEMORANDA 
AI'fidaVilt8. An Itffidavit generally is,not,admissjble to prDvethe 

the matters therein stated"fDr:it.i~a hearsayassertiDn. ~ 
be cDnsidered by t4ecDurt in de~rrninjng, certain pl'O<led­

lJ;~q,lW!ltiD'nS, such as whether:\>r ,not ,It recess Qr ,conti,nuanceshould 
nantlld,' be~ltuS!l of the absence of ,a witness. Simila)rly,Dn inter.­

matters relating tD the pro.priety of p~,ceeding with the ,trial, 
a continuance is requested, Dr to, tlle ava,ilaqility of.whnesses, 

may rdax "the rules 'If evidence to the extent 'If receiving 
Ad~itiDn,lflly, the defense, if it SD desires, may intrQduce 

or other written statements as to the ~haracter 'If the ,accused 
matters in extenuation. 

, , ,r4Jll,EWlorandum Ill'l-Yi1e, u~~, py a/witnes~"to re­
memo,!;,; ~"W,h,en 1,l¥dfor,thjs iPu~;the ,m~~randum.,is 

inissilble in evidence, but the witness may ~efer,tD,i~d)Il'ing l\is 
These memoranda must be shDwntoOppoSinge'olineal. 

ii::~:.", militaryp6Jice1hIl)!t;'w:l\.il~ testifYing, mrg'ht rIIferto a 
IfIl made· by.· hiin asl toilns' <lirculrt'st9;rtct!!l"surronndfug his 

. ,.; ,j \; i" f' '.! 



IlpprehenBiolkof:theIlCC~ •• It~houldbe noted that these mem­

oranda may~ iU'!l.<I1-Yltypecof,fpl'IUat .. 
Counsel, ma,y \l>lsp~nsidecth!), use of. a memorandum to supply facts 

once known by 'the 'I.'I'\tn.e&s, b11t now forgotten. In such a case, how­

ever, the witneBs.Il1ust,be,Abletotestify that the memorandum (e.g., 

an old d,iary) accurately represented his knowledge either at the time 

of. the ma,kiJ.)g Or at tl). time he saw it. A memorandum of this type 

isllAlmissible in·evidence to show the truth of the matters 'therein stated. 

2L INTnOD'l:JCT1(:)N OF DOCUMENTARY EVIDENCE 

The following ptooedural steps should be taken in offering docu­

ments in evidence: 
(~) ,The ,doclI!llent should be marked for identification and shown 

to opp<lsingco1Ulsel. 
. :(o)J' The materiality, relevancy, and authenticity of the document 

shollldbe esta,blished by appropriate·testimony or, in the case of cer­

tain"dpcuro.euts (MOM, 14.30), by calling attention to the authentica­

tion of the docu!llent. , 
( c) ,The" document should be offered in evidence. (This action 

should be ~plished at that sta,ge of the trial where the document 

fits logically into the. sequence of the case.) 
(d), OpPO!!ing counsel should be given an opportunity to examine 

the document again, to object to its admission, and to support his 

obj.action by arg')lment, by presenting evidence, and by cross-examin­

iug any witness who has testified concerning the document. 

(e) The law officer (president of a special court-martial) must make 

a ruling on each offer of evidence. The document must be offered and 

admitted in evidence before it may be considered by the court. 

(f) If the document is admitted in evidence, it mlly'be read to the 

court by the side which made the offer. Depositions and former testi­

mony, when admitted in evidence, should be rMdto the court so that 

'opposing counsel will have an opportunity to object to any cjuestions 

and answers therein. The document may then be'stif,Wtted to the 

court for its consideration.' Depositions and former'testimony may 

not'be taken into closed session by the court. 
"(g) If the document is not admitted in evidence, the co1Ulsel who 

ofl'eI'l!d it may request that it be appended. to the record for the con­

sl:der&uioll. of reveiwing authorities (MCM, Mil). In the Air Force, 

all exhibits offered but not admitted will be appended to the record 

. " Appendix VI sets forth eX8:mplesol how' the mOre 

<tIo:II\l!4Sn('~~s'b:f.aO<~·t lln,lnt:ary and 'real evidence ma:\, be intr6du.ied. 

HI!.Btifv, j:n person for allY of the reasons stated 

\lW[,4~1~si,ier the possibility of presenting his 
should be noted, however, that an ac-



.['1tGedi 'to'l~reseIllt .. £he testimony of an essential defense 
iai'(ie'prosition. ,The rules· which must.be followed 

;\iI!"lIIliIlll'C)f depositions are stated in paragraphs 117 
~~ivc~ly, of the Manual. They provide, among other 

'Pamt),· ",islling to take the deposition must give the 
~!lIIIl;;yj:ltnd counsel reasonable written notice of the tOOe 

Eorsthe examination; counsel must furnish opposing counsel 
be covered. by the examination; and that the deposi­

tltken before a person who has the authority (Art. 136) 
oaths-usually this should be a commissioned officer. 

~.j~ldiclial interpretations of Article 49 have placed further 
the use of depositions. The rule may be summarized 

IS· f'oUow,s: The accused has the right to confront the witnesses 
therefore, a deposition taken out of his presellce cannot 

evidence over his objection, although he can knowingly 
to confrontation. Accordingly, whenever it appears 

~r~~~~~:~ may be necessary in the trial of a case, the advice 
Ie of the local staff judge advocate should be obtained. 

methods of taking depositions: (1) by means of oral 
~g'lltol~ies and (2) in the absence of an objection by the accused 

written interrogatories. A deposition taken on oral exam­
~'is(lOnsideredthe more desirable of the two. 

I!:P</Sition may be taken at any time after charges have been 
':hJ;;fo;it~,is forbidden by the convening authority for good 
~. a request similar to that appearing in appendix 

used. If the convening authority grants pennis­
the deposition, over objection of opposing counsel, the 

....... _- •. - renewed at the trial: . . , 
i~ltetelldance of a military witness at the taking of the deposition 

',,,,"I:a':Jgt'u by notifying the witness andhi~ commanding officer. 
)"itnllils is 'a civilian, however, he must' be subpo~naed or, if he 

voluntarily, formal,y requested toappeat. A subpoena 
l1I\"o: ... iI only after the charges ha vebeen refort-ed to trial. In 

he is entitled to travel pay and allowances as computed 
1t'1lI1apter 13, AR 37-106 or chapter 10, AFM i'T7-10B, as appro-

'thesubpoona or request shOUld be accompanied by a state­
effect. See 85. 

\Alr,o,kinir of a deposition by oral examination. the witness is 
COtlnsrsl representing ,etlch side. • U nlMs .the accused has 

to confrontation the examination rilhst' be oonducted 
Th~ questions arid answerS are' reiJorded vel,"batim 

!'lI.t~tlle.trial. " 
~1I"?$il~16l". takeh 'Qtl 6ral~jcari\irilitionis partIcularly desirable 

, the trilL! cbi:tnse! and ·de'fensiicouneel can int'ervie\v 
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the"'itnes$"the;rlattel1;.,fQl';.~ne .Q;Ji thereascms stated in Article 49, 
canMt,' be·,pi1e8entl .a;t, ,the, trial. If the oral examination cannQt be 
conduoted, fp.~nallyj ,boy eithevtrial or defense counsel they should 
prepap!\ia,memOi'Mldum·,of the points to be covered by the depositiQn. 
· This. wilh enable l the· 06unsel.who actually conducts the examination 
toexam:lne··tJj.I\,;witness fully. and effectively. In this connection if 
a.Cilepositi6n·ii""tllkenilfter the case is referred to trial, the accused 
lD.u~t,he"gWen ,the QPp!>rtunity to accept or reject the officer desig. 
na~torepresenLhim at the taking of the depQSition if that officer 
ha,iGnokbeeh·,ll.ooepted by him 

, !ApJ!)ehCiliXl' YII, .sets forth the form used in the taking of a dep!>· 
I'sibiQn, iUPQn Qral.examination. 

23;TftETAKING OF AN ORAL DEPOSITION 
J,. :'."', 'f':','-' ,!' 

· . '. a, Me.Clianic8. Counsel desiring an oral deposition should give to 
· 'ev~ry, o$er party reasonable, written notice of the time and place 
.tor, tjle taking of the deposition. The defense must always be af· 
· :t0f,d~ an opportunity to object to the taking of a deposition. See 
appendix VII for an illustration of a letter to be used . 
. It is the resp!>nsibility of the party seeking the depQSition to make 

the n,ecessary arrangements. This includes the securing of a proper 
place to take the deposition, notifying and arranging for the presence 
of .the deponent, the accused, stenographer, the interpreter if neces· 
sary, and the officer designated to take the deposition. The defense 
collllsel may request trial counsel to assist in making these arrange· 
m!lnts. As previously stated, accused may waive his right to be 
present at the taking of the deposition. If the accueed is ill con, 
finement and has expressed a desire to attend, arrangements must 
be made for his temporary release in the custody of a guard in order 
tQpermit him to be present.. .. ' . 

11; 'Procedure.' Before commencing ora~~"'1'-,min)ttion,. it should be 
de~l'1I\ined th,at the oppo~te part-~'\, includilW the. accused if the 
,l\epQSition is ,be~g taken in behalf ofti)e q9v~rJ)1Ilent, has had ample 
opP9rtunity to interview the deponent. The deponent will be sworn 
in, ,~he same manner as if present in court. Likewise, the examination 
of. the witness will follow the usu",l c;ourtroom pattern. See '/'-9, 
li:"lS.The questioning of the witness, however, is the prerogative 
pfop}l9sing counsel. . Accordingly, the officerappointt¥i to .take the 
C).~pf'llition wiJI not questioll the witness. qlljections by collnse~ and 
,the ~<JCused should be recorded but nor,uling may be made by the 
f!l~~~)tp,l¢~g th~ depQSition. Th~ objecti9n i~ l.ater l;'U\ed up?n ~t 
.tnatby t4e law officer or the preSident of a speCial court·martIal III 
,Re~."",\Wt,tb~i ,~\1.I?9fli~i?~ is ultimately u~d jtt .trial. ,At the concl~. 
~1~)l,Rf;Jih~1 ')');1tI!,~~ ftls,t\mony, thE) steno.gmpher should.readthetestI· 
mony'bacli: r;; ass,ure correctness of questions and answers. The record 
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,proceedings, assoCln thereafter as possible, should be, tran­
fLpe,di,sm:d, presented to counsel fo)) both' sideS, .the, accused, if 'present, 

deponent for afina,l check. It shouldthen be signed by the 
an the presence of the,'otlicel:',taking the'depositiou.If 

~dElponelot is unavailable £01' siiglirature, tllis would be noted under 
I!ttiJrped name together with anyretisons for his absence. Counsel 

sides should then indorse thed~)!>osition as having read it. 
"'''H'tne case has not been referredto1triwl,'the' completely authenti­

deposition should then.'be forwarded to the convening authority 
,inclusion with the allied papers' in theooSll.' Htlle case has 

referred to trial, a Government ,deposition, when authenticated, 
in the custody of the triat cClunseV, TIle opposite party, how­

ever, must be given an opportunity to exitniine it; 

, '!4.' THE ENTERING OF A DEPOSITION INTQEVibENC:E 
, ?,IiH"'i', ,", . ',' " ," " " .; "_, -,' " 

Ii,a. Generally. A deposition is offered into evidence in the same 
,!l\\Wner as any other document. This,lll~nsthat the deposition must 
, ~Il, Iluly authenticated. , 'l'1!-e co1U't ~ill ordinarily do this by taking 
~~udicialnotice of the seal or the signature oUhe person before whom 
~tWI\S taken_ SeeJ47a of the ManuaLon judicial notice of signatures 
and seals. 

The party· offering a deposition must atlirmatively establish that 
the witness is unavailable for one of the reasons 'set forth in' Article 

,49. ,A failure to object to the absence of such showing, however, 
·will wa,ive any defect in, this regard: It is imperative that counsel 
shot rely on hisapponent's waiver of a valid objection; he must al­
'ways be prepared to prove his own case. When it'is claimed that 
otihe location of the witnese is unknown, there must, be,evidence ofdne 
'adi>ligence on the part of the pM'tysseking to admit the' deposition 
'~D:to 'evidence to determine'the, wheooabouts 'Of the witness. 'This 

,oiequires prior planning and must be ,done considerably'before tria;l. 
!,IT'Ilst prior to the inception af tria,l is' too late to permit exhaustion 

the ordinary methods of acquiring information 'conceming the wit­
location. Such methods include writing to the witness, phone 

'calls, and inquiries of local commanders or police. 
A" 'Ill.A party offering the deposition, however, iS'not: required to prove 

, llihedeponent's preciseiwhereabouts on the,day of the hearing. Proof 
: of the deponent's residence, if it is the requisite distance away,is gen-

sutlicient to render the deposition adtnis~ible. , AQ,ditionally, 
,)~~)Ill1,sel may wish to make use of inferences, suclias that of continua­

residehceor tha,t a per, son~h<>W,aslP,' ,·'tElnlt,n\.iIeage" allo,'Yan,ce 
,"'., •• ..,..1 to hiS place of eJiIlstnient has rstui:hedtQ th~tl>lace. Ii\. the 

,.,"R,·,rer case,it mustalilO be shQwn that ,the witness, has departed the 
~~tlLo:'n. If nonamenabillty to pr~s"is reliea on 'as tl)e foundation 

admission ofthli depositiori, tile ililibi1ity ort't\fUsai of the WItness 
attend the trial must also be shown. ' , 
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CpunSel shpUl4··be·awI\Teth8it:the law pfficer (president pfa special 
cpurt,~artlaI)!maYi,jn.hia,disoretiot! telaxthe rules pf evidence tp the 
exte,nt Q;t;,l'llceiving,liffida.l'its, aertificates and pther writings Qfsimilar 
't\pPl\irent,l1<~thenttlciWd:tQil the'llUrpQse Qf establishing the unavail­
al;>ilit:J\ . .,f" witness. Also" stipulatiQns may be admitted to save time 
ande:x:pense"wliere:neither side cares to make an issue Qf a vvitnese' 
absence;, '",'n, 

b. ,RJ'-oc,edu."f!n·tpllQwed. ' When a depQsitiQn is Qffered, the law 
Qflicer . (:p~ident, of .a ;special court) will examine it befpre it is ad­
,mitte4., l,f,tlie deP0llitipn, contains questiQnable matter, pr is Qbjected 
to.'by Q(lunslIl for'eith.er, side, an Qut-pf-court hearing as tQ admissi­
bility shOUld be:held.,by the law officer. The president Qf a special 
cpurt.martial may; ·npt hQldan put-pf-court hearing . 

. 0, O~Il(leto!,8!, Asthe depositipn is read tQ ,the court, each side 
may ie1l.~wbbjeclti6fiswhich were made at the time the interrpgatpries 
we're te&rcie(l 'or submitted fQr approveal. . :Blach side may also Qbject 
tothetestll'h'onYih ilie satnemanner as if the witnesses weretestifying 
in perSbn. fA failure to i:>bject at the oral examination ~f a depQnent 
or' when' the 'interrogatQries werepreptired is considered a waiver . pf 
thQseerrors which 'could have beenremQved pr cprrected by tlie PP­
ponent if a timely Qbjectipn had been made. 

25. STIPULATIONS 
A.stipulation is an agreement between the trial cQunsel and the 

'defense counsel.madtlwith the consent QUhe accused. It is an agree­
ment, ,between ,oPPQsingcQunsel' as tQ the ,existence I'll' npnexistence 
pf a filet, to the testimpny pf an absent witness, I'll' tp the contents pf 
a document. It may be either pral I'll' written and is ,used' ,tQ expedite 
the trial.whenthere is agreement between opposhjg counsel. as to the 
matters stipulated and the actual proof .. thereo:fl is, cpnsidered .dis­
pensable. Fpr example, the parties .mfty stipulate that, if a' certain 
witness were present he would testify to centain faCts. The;stipulated 
testimonypfa witness is subject to contt"adiotionand impeachment 
the same as if the witness were testifying,',;n, person, and it. is subject 
to all rules pf evidence . 
. Tl;le court need npt accept a stipulatipll,and; is nQtbQundby it even 

j:J! ,it is received in evidence. See appendix VIII for examples pf 
stipulations. 

26.')tiJjtCULNOT1CE " , , 
~',j,'",lir(~) H' ;-'l':.· ,', ,_ '._' ).',". ."', 
I" iQ!!lIfiJt!.1W:,!']WI ~re auth~rze<l, t() tak~,Jlldjcla~ llQtlce pfcertall)- facts, 
>"lt~l'ut ~~'flleg~l~~ ()fp~ocf by the fp~al.{)res,el)va~!()n Of ~vldence . 
. ~~ ,w;WC,lgl4 ,p;lal(!e~ WhICh cQurts-martllt~ 1ll~;Y .nptlce are set forth 

l,:'A,,' ',J?l\', " ~,',' ',~f,,~ tl~" 71ft"il, ~\l, M, ,i ft,n, p'!l,'~.' This ',li~illg, h(),we."E}~, is n, Qt,.all 
Yl!ll~~vJl11.;f.PP~1~#s,e~S(»)1t Itl).,e~ampl'l ~fa request fQr the~Jlrt 
to taKe JudlClalllOtlce. ' '. , , ,; .' , 

" " -.j ,_ ; j, . _ I' I" 



OFFER OF PROOF 
General. When the law officer (president of a special court­

martI,sl) refuses to permit defense counsel to introduce testimony or 
evidence in behalf of the accused, defense counsel may make a 

~6blrici!le verbal statement for the record setting forth the substance 
, the expected testimony or a description of the item of real evi­
, The offer of proof is madef()~the purpose of assisting review­

r\t~~:i~~~~;~ in determining whether the action of the law officer 
(' of a special cou~maJ,'ti\l;IF w:as proper in excluding the 
",,,'iilAn"A in question; it is not to be considered by the court as proof 

of the matters contained therein. ;:\n of{er of proof is properly made 
, lafter an objection to evidence off~red by the accused has been sus­
"'tained. (See appendix X for fill eldtmIi1e ofa'n offer of proof.) 
, ~ii O. Documents. When a document is eicludlld as not :being admis­

';siblein evidence, the document, 'or' a 'suitable copy' or extract' copy 
!t.hereof will he appended to the record of 'trial as an exhibit for the 
ioonsideration of the reviewing authorities, upon the request of the 
party offering it or upon,dirootion of;the law officer. 

~PROOF OF VALUE OF PROPERTY , 
',''In,certain cases involving:offenses against property, such as larceny 
'llr wrongful disposition, it is necessary, to prove that the property 
,had some value or, in some cases, that it had a particular value. The 
:aw-ount of punishment for many of these offenses depenqs on whether 
t~e property was of a value less, than $20, more than $20 but less than 
\~,50, or more than $50. Gf\llerally, the value of property ~or ,pur­
\l1.oses of these, offenses is, th,e legjtinIate,Jll.arke~, value of th~jtem at 
~he time and place of the 9ffense. ;MethodsO£",Proving ,the value of 
,property are diScussed in paragraph200i of r!J,e¥Il;lluat ".",' , 

, 
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"C Chapter 3 
, 11 

" ',THE TRIAL COUNSEL 

" ,section I. INTRODUCTION 
. ,,' 

29. l>y:,rI,S AN,DltESPONSIBILI,TIES-GENERAL 
, It <is :the duty of the trial counsel to prosecute in the name of the 

,Pnited, States those cases referred to him for trial. Trial counsel, 
,therefbre;' is ,a representative of the United States. An impressive 

. N00td of convictions is not necessary. It is his primary duty to see 
that justice is done. To this end, it is his duty to see that all of the 
relevant and admissible facts available are presented to the court in 
such a manner as to enable it to reacha proper conclusion and avoid 
it 'miscarriage of justice. He must not be a party to any course of 
action tending to suppress the truth concerning the matter before the 
cou~whether favorable to the prosecution or the defense. 

When charges are referred to him for trial, he will see that they 
are tried promptly before the court indicated in the indorsement 
referring the charges for trial. Unecessary delay in tne disposition 
of any case must be avoided or it may result in dismissal of the. charges 
on the basis that accused's right to a speedy trial has been denied. 
Ordinarily, the trial counsel will be given wide latitudEdn the manner 
in which he accomplishes his mission. In general, he is free to prepare 
each case as he deems proper and to bring to trial in the most expedi­
tious order the cases which he has on hand. The following material 
suggests the procedure to be followed by the trial counsel after a case 
has besn referred to him for trial. 

Section II. DUTIES PRIOR TO TRIAL 
30. EXAMINATION OF CHARGE SHEET 

After the trial .counsel has received the charge sheet and allied 
papers, he should examine them carefully. As a preliminary matter, 
the trial counsel should check the charges and allled papers to assure 
that the 1Ile is complete. He muat ascertain from the indorsement on 
the charge sheet and the order appointing the court whether the 
charges'are in the ilands of the trial counsel of the proper court. By 
elralriitiing the chargeS and allied papers he can determine whether 
any member of the prosecution or defense is disqualified because of 
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. participation in the same case. If so, the disqualified member 
not sit in the case, and the matter should be reported to the staff 

~Cillie'Ij,(h'oclj,teor to the convening authority of a special court. See 2. 
. counsel then should check to.lllake certain that the data on 
oharge sheet is free from errors. of substance or form. Jote should 

~Inplj,re the name and description.(l)f the accused iu each specification 
the corresponding data on page ·one of the charge sheet; and 

[~~t:'~~th~e;:c~~h~a~r~ges~. . and specifications in the charge sheet accord with 
setforth in a ppendbt 60 ofthe Manual or in other 

publications. 
TrilLl counsel should note any discrepancies in the orders appoint­

.the court. He should examine ,the; orders appointing all courts 
.·~".w!llich the casahas been referred, the charge· sheet, and the accom­
mp,ny.'inll: papers to determine whether the ,law· officer and counsel for 
;1)h'Blp:rosecultio,n and the defenseha'<'ethe necessary legaJJ.qUalificwtions 

· (Q,ndwhether any facts appear which disqulLli:fy the law officer or any 
,«If the counsel from acting in the cage.,If,'with respect to the qualifi.. 

Aations of the law officer or oounsel, the court is not legally constituted, 
. the trial counsel will noti:fy the staff judge advocate or.representative 
Jlf the convening authority of a special court. See 2. 

If the trial counsel discovers a minor error in the charge sheet, for 
example a misspelled WON, a transpositioll of words, or an error 
of similar nature, he should correct it and initial the charge sheet 

,flidJacent to the co9'ection. Thus, if he finds that the accused is 
liescribed by one name on page one ofihe charge sheet and by another 
name hi thespeeification, the trial couneehhouldreconcile and cOrrect 

'. ~hisdisc:epancy a:~r conductinp~yneCllssa;:s in,'lpiry: Errors o~ a 
'.~ubstantial nature m the charges and spemficatlOns, m, the orders 

·P,PJjointing. the court;· or in .the'accompanying. p~pers . should be 
'!'eported immediately to the st~ff judge' advoOa~. ofilie GeM con­

.';Iiening authority or to the representative of the special' court-martial 
.' 'c;onvening authority. For example, a: specification which' varies mate­
· filtHy from the approvedforrtl in appendix 6. of the Manual should 
: ll6'called to the attention of th~ 'above authOJ:ities inimediately, so that 
· ~)le speCification maybe 'amenaed·· if necessary and required . additional 
· brntHal proCedure's, to indi:idll additionhl' investi'gatioh,cohducted. 
hThetrial ¢(loose! 'sllmil'di thlili 'ell:am.l.ne the,1'eeor'd of previous con­

' •. ~ctionsforcompleteness;: aairlissilbilitt.: b:i\:~','frMd?m .:fro~err?~ of 
form and substance;' He l!hbul(i secure 'a nl\w"l1ll!:trac£' o'f' MilItary 

'Records of Previous COnvictionB""'Where',~liere are"a'n~ preyious con­
\iictions which would not be adrilissilllll'in'the"C!lile:"'Siie620. ' " 
f"' .. '" ." .oj' .' Ji. SERVICE OF CHA.RGES 

When the charge shse.t.is in proper form either as received or after' 
minor corrections have been made, the trial counsel will cause a dupli-
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cate copy of' it to be served, on' the accused immediately. Prompt 
service of ·thelchlWgeB is,:important since the accused must be given a 
reasonable period,p£ tilneliri which to prepare his defense. Service of 
charges·.is aooo~plishedl by the trial counselor one of his assistants 
'person8l11y deliwering 'to the' accused a copy of the charges and specifi­
cationsuppn·mmich he's to be brought to trial, identifying himself 
to,the·.acoused"llind,lleading to him the contents of the charge sheet. 
He',should,adv,lsethe accused of the name of the appointed defense 
counsel and ,ind'01'lll ·him that the latter will communicate with him in 
the near future concerning the case. He then completes and signs the' 
statement.lef service on page three of the original charge sheet . 
. ,Aftelr, a copy of the charge sheet has baen served on' the accused, 

the ,appointed defense counsel should be notified that charges have 
beeu.servedl 'on the accused and should be furnished with duplicate 
,copiea,Of.the.ch8lrge sheet and all accompanying papers. In the event 
'that ,duplicate copies of all papers are not available, the trial counsel 
should so advise the defense counsel and permit the defense counsel 
to, examine the original papers in the case file. Whenever copies of 
accompan:yingpapers are withheld or their examination by the de­
fense denied by order of the convening authority, the defense counsel 
should be so informed. 

32. ,INITIAL PREPARATION FOR TRIAL 
a. Gene'ral. After serving the charges .on the accused, the trial 

.counsel should determine from defense counsel whether the data shown 
on the first page of the charge sheet is correct. He should then study 
the clWrges and specifications contained in the charge sheet and be­
cpme familiar with the basic elements of proof required for each 
offense charged. In most cases, this information can be found ullder 
the discussion of the offenses in the Manual and, VA Pam 27,9, The 
Law Officer, or AFM lllHi, Court-Martial Instructions, Guide •. He 
then is ready to plan the prosecution's case,. that is, he can determine 
81[a,ctJy !Jow he is going to prove that. thel\<lcused committed each 
o,fth\l,offenses charged. The trial.counsel shQuld indicate by appro­
pJ.;i1\~ notation in his ·trial notes. Capp., ~lI (A» un,der each element of 
tI,le .qtfE\llse the evidence which he. ·intends to introduce in support of 
t1mtIlIIlWe)lt. Except to the extent tl;latthl!! burden may be relieved 
'R;r ,1I,m-~q:f guilty, the burden is on the trial counsel to present com-
V~~n~.~vi\'l\l"~e showing beyon~ a re~nable doubt that-, , 

(JL'l'he.o1l;~jlse was committed, . " ., " 
. (,2) th,llI\llQused committed it; and .' , , 

, (8) '1'he lICeused had the requisite criminal intent (if an essential 
element of the offense) . ' ' 



,'iDria1couns~1 must also b~.preparedto be able to establish. jurisdiction 
i ,Q,ver the accused and the offense in the event that an 'attack on such 
. jurisdiction is reasonablyexpected.,· . 
, D. The adequate preparationof.acase.. Counsel should enter the 

of. a case only after proper preparation and knowledge of the 
and law applicable to ,the case.; ,This encompasses among other 

,'tb~n~rs a plan for thorough presentation "fthe facts. The proper 
@tepar,.ti<lnforthe presentation.o£;the·,factslincludes-a detailed out­

,lJJll,nng of the essential elements'ofeaCh'·offense cbarged; a careful 
:::;~~~;~~; of the facts surrounding each offense charged to include .~ of all available witne~8 both!ior,pl'Oe6Cution and the de­

m;61Ise; and analyzing and anticipating the opposition case. 
Knowledge of the law of the case to be tcied,includes-

(1) Consulting. any discussiono:ll the offenses alleged which may 
be found in the Manual, makingliure.that later case law has 
not overruled or modified such discussion, 'or consultirlg other 
appropriate aJIthorities in the event the offense is no~ one dis-
cussed in the Manual. . 

(2) Becoming familiar with the'elements Of proof of each offense 
alleged and lesser includedo:tfel1ses (DA Pam 27-9, The Law 
Officer; AFM 110--5, Court-Martial Instructions Guide). 

(3) Anticipation of defenses and the law relative.to each (e.g., 
intoxication, lack of intent, mistake, unlawful search and 
seizure, etc.)_ 

(4) . Familiarization with the rules of evidence (ch. XXVII, 
MCM) and with relevant case )iaw pertaining to points of 
evidence which mwy be raised. . 

is the responsibility of trial counsel to anticipate and be fully 
\l'eF'arE,d to meet the objections which the defense might raise in a 

to dismiss or in a motion for appropriate relief. He must 
pVE'pared to introduce pertinent.evidence and to present arguments 

officer. . See example in paragraph A, 8ippendix IV. ·Trial 
lI!uDlsel, however, should not contest a valid defense objection raised 

appropriate motion. Sse example in paragraph B, appendix IV. 
TTERS .AFFECTING DlilSIRABILl'fY OF PROC]l:ED. . WITH'TRIAL . . ' .. '. 

ileneral. ,When t;4e, trill:~c9.UIlfj6lis~reparU1g a .case for t,~al, 
discover information that causes him to conclude, that t:rialof 
is inadvist\ble. ,$ucp. illfO,!'~a~jon I)lay have been:urikpp'I\'u to 

'. cOl~veninlr authority at the 'time hef9ferved, the case for tpal1'PtI, 
brougp.t t.<;' his attsntion witjl anapp.rppriats.rec­

\\\Il!llatilln (~Wllf, 44f( 5). Some ]Uatters .\Vhic41\1f!lc1; tpe desj~­
of,pr'XleadiJlg wt4 tIle trial of 1\ cM~ ar&:-:;-insallitypf th~ 00-

.. the oireJlS6,!!~thetim();of theill"estigation,.or at 



the timethe·case is ready;to. be tried (lIJ.fOM, 120-124); repudiation by 
a materiatwlitness 10:ti his, .original version of 'the manner in which an 
offense occurred; or evidence of an offense not charged. 

In his preparationof'a case, the trial counsel may discover new and 
substancihl·ieridence· flliVorable to the accused which apparently waS 
uillmQiWIl.OO the convening authority when the case was referred for 
triM.; I . Wihen this. :occurs, the matter should be reported immediately 
by,thetrial:,counsel to the convening authority, or to the staff judge 
,advocate in cases which have been referred to a general court-martial 
for!triall 

·The same procedure should be followed when it is discovered that a 
vital prosecution witness. has disappeared, will not be available at the 
trial, or has repudiated his previously given testimony . 
. ,.Any substantial variance, between the allegations in the specifica­
tions and the proof also should be . reported. For example, if, in a 
.MongfUI: appropriation case, the trial counsel concludes that he can 
prov,e. -the. Iwrongful taking, obtaining, or withholding of only four 

, of nine items alleged, he should' report that fact·to the convening au­
thority so that the specification can be amended to conform to the 
expected proof; otherwise, the court may be faced with. the technical 
problem of finding the acCused guilty by exceptions and substitutions. 

o. Action when the accused is believed to be insqne. If the trial 
counsel becomes a ware of facts indicating that the accused lacked the 
required mental responsibility at the time the offense was committed 

. (MOM, 1200) or that he lacks sufficient mental capacity to compre­
hend the nature of the charges against him and intelligently to co­
operate in, or to conduct, his own defense. (MOM,. 1200), the trial 
counssl should b:r;ing the matter to the attention of the convening au­
thority, stating the reasons for his· views and his -recommendation as 
to the action that should be taken. For example, the triaJ counsel 
might recommend that a board of . officers. be; ,oonvened to make an 
inquiry into the mental condition .9:ti.:theaccused. See paragraphs 
120 to 124 of the Manual for~ligerle:raldiscussion of the subject of 
insanity. 
" Pl, addition, if the cass 'fItS, r.efe~ for trial by general court­
martial and it appears that Article 32 was' not substantially complied 
}Vith and that the accussd maybe Prejudiced thereby, an immediate 
riiPort."ofthe matter shouldbemad,li to the convening autho. rity. 
MCM,:~.(5). ' '. I' . 

" 'W'h'e.h: )natters such ItS the foregOing are'referred 'to the convening 
dti1t1i.b'ritY;'the trial counssl· may make such 'recommendations ashe 
a'6etii~ ll1%er. Thus, when the circumstAniies require it, M should 
not'llllSiiltte t(j1i'OOolrimend that .all or certain charges or specifications 
Ilii .dt8:<1'~11;'diSlni8sorl,or amended. Only the conveningauthhrity, 
lIowev'6I:'icMr Wl"thdl'aw a chargedl-specificatlon from trial. ,. ,. 



.... 'AD1~H\rIs']~RATIVEDUTIES 
Although th.Hrill¥ counselis responsible for the exe­

~Ub!o"lr' of the administrative duties"d1sC11ssedin this paragraph, he 
'dellegate their execution to an' assistant trial counselor to a clerk 

"fji'ovided the convening authorl.ty.JI'he trial counsel must make 
nee,ess,aty physical arrllngemente forilie,trial. It is his duty to 

an appropriate and convenient plll:ceto 'be Used as a courtroom. 
'should sse that suitable furni:ture is provided, as well as other 

'~E.eeslSal'Y items such as stationery 'and peneHs. Prior to the opening 
he should prepare a·typ&writtimcopy of the charges and 

?8't)ooiificllttic)ns on which the aecused 'will! be arraigned for each member 
"'b'f·tlle·c.ourt.the law officer, and the ll:OO.u!ied. ' 

"b. Furnillhing law officer with charges and specifications; find­
and sentence Work sheets.'l'riiJ}counsel·in a general court­

.Imartial case Should furnish the law officer·..tith a copy Of the charges 
, ·.>aiM specifications as soon as copies are . madll. This will enable .the 
· officer to analyze the charges and specifications in advance of trial 

and to prepare tentative instructions. This practice should not be fol­
"lowed in special court-martial' cases;' as the' president of the court 
-'illiould not be given a copy of the charges and specifications prior to 

· "arraignment. In this connection, sse paragraph 56d of the Manual. 
"?Also see DA Pam 27-9, The Law Officer, or AFM 110-5, Comrt­

, 'Martial Instructions Guide,as appropriate, for examples of findings 
tltlld sentence work sheets for use by the court which should be pro-
4imted by trial counsel prior to trial. 
k" In trials by general" courts'martial, thetrialcpunsel. should -insure 

no member of the courthRs aecess,to,the,Manual or-othe,} legal 
~1ithorities during the trial." In triaI8.bys~ooial court-martial, he 
"similarly must insure that no member of the comrt except the president 
"has access to legal authorities during open sessions of the court, and 
that it is not used at all during closed sessions.· 1 Normally, this may be 

,l'itOOomplishedby aprelhninary check of the courtroom and by removing 
· "till copies of the Manual whenever the court is closed. 

'I" o. Time of trial; notification of personnel. When charges are 
"I'r'ilfelrn,d to the triail counseltor trial, it is his duty to see that they are 

. 'Ilrought to trial as promptly as' possible • 
.f The trial couusel should coOrdinate with the president 'of the court 
i'infixing the time and place of trliil'aIid·to 'learn the wishes 01. the 
"president concernihgthe uniform·toibKwol'il. keourt-martialshould 
"not meet at unusual hoUrs except .undereXtraordino,ty' 'circmnstances. 
, As a practical matter, the trial counsel mustcoordinaoo the desires of 
"the defeneecounsel, thela", offiCer, and tlle pl'esident iIHI.mnl!' 'a trial 
!"dlioo which will'be'acceptabletOthe president, feasible,and otherwise 

, "mntulilly agreeable. While both sideS must bealloWec'l a reasonable 
t'thne topreparS for trial; it usuallY'is possible -toil.rrange a date for 
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trial even though either or both eoiui.!ilha'l'e 'not fully prepared' their 
cases if it itppears t,hat suohprepa.l'ationwill be completed before the 
date, set, 'I:i!'l'ither side will require an unusually long pelliod of time 
to prepare for trial,:the trial counsel should report the matter to the 
convening authority"setting forth the reasons for the delay. The 
def&nse cdunl!ldl may, ,request a ,postponement of the time for assembly 
of"the court in order to' secure the attendance of a witness, to take 
'depesitions"or for any other proper reason (77 e). The trial counsel 
shouljl require that each request on accused's behalf for any delay or 
, continuanCe be, in writing and attached to the record of trial so that 
accused eannot thereafter claim that he was prejudiced by the delay or 
that the trial counsel was negligent in failing to bring the case to trial 
promptly. When the date of trial is finally agreed upon, the trial 
counsel must notify the members of the court and the other parties to 
the trial, of the time and place of tvial and the uniform to be worn. 

, Theilloticeimay be written or oral, depending upon the circumstances. 
Generally, a telephone call followed by a written memorandum is the 
best procedure. 

d. Attendance ,of the ,aecused. Arrangemente should be made to 
, insure ,the presence of the accused at the trial. If he is not in confine­
ment, notice ,to the commanding officer of the accused is all that is 
necessary; however, if the accused is in confinement, the officer in charge 
of the confinement facility should be notified., , Although the practice 
varies in different commands, the commanding officer of the accused 
usually arranges for the appearance of the accused and can provide 
whatever physical restraint may bll deemoo proper., The trial coullsel 
should inform the officer who is respons~ble for the attendance of the 
accused as to the uniform which has been prescribed for th~ court. 
An accused officer, warrant officer, or enlisted person will wear the 
insignia of his rank or grade and may wear any decorations, rilJbons, 
or emblelllEl to whi~h he, is entitled. 

6. C01l8tttution of the court. ,Prior to the a,ssembly of the court 
for the trial of a particular case, the tria~coWlsel ,should take steps 
to assure that the trial will not be intel'l\Upted because of the improper 
constitution of the court. He should insure that all, m\lmbers not 
properly excused by the convening authority, including enlisted mem­
bers, will be present so that the court will not be reduced below a 

, qUQrum in the event some of the m~mbell!l' a:M) excused by challenge. 
If ,excusa,ls , will affect the legltl conljtitution of the court, the trial 
conus,s1 will make Itn immooia,tereport of such abeences to the <1Onven-
ingl!fQ.Pherity., , 

f'~f4fl~8t, ,for, eniistedpersonnel , on : coq<I!t" , 1;£, an, ,eI\listed, ac­
cused !desires enljljted pe:M)ons on the court which, will, try his case,.it is 

, , the, ,~Uty ,of tl;tede:fense counsel to ,s~bIQit to the convening ,authority a 
wriPJ;enreqnest fo~"such IQembeJ;'S signed by the a()(}us8d., Such ve-



~~<ral'" submitted through the trial counsel (Art. 200). 
n,ordElrto avoid any delay which might be caused by a last­

the trial counsel should ask the defense counsel to 
soon as possible whether the accused desires enlisted 

~j)Jl",t)le court. A prompt request will make it possible for the 
to take timely action to have the requisite number of en-

lSOI1S, '''P1Pointlld to the court and present for the trial. An 
,has previously requested enlisted personnel on the court­

be permitted to tender a written withdrawal of such 
to trial. If a specific withdrawal of a prior written re­
been made, an accused should not be allowed merely to 

pFesence of enlisted personnel, as an unrevoked request im­
statutory requirement as to the composition of the court­

it is not within the province of accused to waive such 
However, he may, after the court-martial is called to 

prior to arraignment, insert into the formal proceedings a 
of his request. The record should clearly show that ac­

fully advised of his rights and was in no way misled into 
taivllwinl!: his request merely for the convenience of the Govern-

UJec1usl!ng members from attendance. In the event a member 
asks the trial counsel's permission to be excused from at­

a particular trial, the trial counsel should advise the mem­
request to be excused from attendance must be addressed to 

Inl.ening authority. The trial counsel has no authority to excuse 
from attendance and such authority may not be delegated to 
convening authority. In some cases, the trial counsel and 
counsel can reach an agreement, prior to the convening of 

that meritorious grounds exist for challenging a particular 
of the court for cause. Where such is the case, the trial coun­

considerable trial time by recommending to the conven­
Ith()rit,y that the questioned member be excused from attendance 

of reporter. The trial counsel supervises the keeping of 
of the proceedings on behalf of the court. A reportsr is 

in all general court-martial cases. A reporter is not author­
an Army special court-martial case unless the Convening au­
has received special authorization from the Secretary of the 
See AR 22-145. ' In an Army special court-martial case, there­

IMlr,hA t,,.; • .1 counsel may assume that a reporter isnot authorized un­
convening authority, either in the indorsement referring the 
for trial or by soms other means, has directed that a reportsr 

The foregoing practice is not followed in the, Air 
, See AFR 111~8 and AFM 11().c8. Without an authorized re­
II Special court-martial cannot adjudge a bad conduct discharge. 
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,i •. Obtaifl'ng lleporter. In all general court-martial cases (and in 
speeialcburt-martialcases'iflt,reporter is authorized), the trial coun­
sel Should, cODSultthe;staff·judge advocate of the command in advance 
ofl:tlfial and make,'avrangements' for a reporter. In some instances, 
howe\!er",thellrinJ ,Ilounsel may be faced with the problem of locat­
ing _d·'proeuring·a court reporter for the trial. Where military 
.persohriel or Government employees are not available to act as re­
parters".the' trial counsel may have to secure a civilian reporter from 
the,·nearest,eivilian community to report the trial on a contract basis. 
SooAR 87-106; AFPI 8-204. If the trial counsel cannot obtain the 
,services of a qualified court reporter, he should try to locate a skilled 
stenographer to act as reporter. In the latter event, it usually will ,be 
riecessary·to slow down considerably the tempo of the proceedings so 
~hat the'stenographer can record the proceedings accurately and 
completely. 

In :any event, unless the trial counsel already is well acquainted 
with the qualifications of the reporter who has boon assigned to report 
a particular case, he should interview the person assigned as reporter 
to make sure that the latter is familiar with court-martial procedure. 
More particularly, the trial counsel should instruct the reporter as to 
the necessity of reporting the procesdings verbatim. He also should 
emphasize that the reporter is to interrupt the procesdings at any time 
when he has not understood what has been said or when he is unable 
to report the proceedings verbatim. It is essential. that cases be re­
ported properly. The trial counsel of a special court-martial whQ 
prepares a summ~rized record of trial may utilize the services of his 
assistant trial counselor request assignment of clerical help from the 
convening authority for this purpose. 

35. SECURING ATTENDANCE OF WITNESSES 
a. General. The trial counsel has the power to issue subpoenas to 

compel')Vitnesses to appear and testify before a court-martiitl. It is 
his duty to insure the presence of ,those witnesses who are necessary 
to the trial of the issues involved in the.cllse (MO¥"Ht(2». Be­
for~ sU'bpoenlling a witness who is not readily available, the trial 
counsel should determine whether th~. expected testimony of the 
wi,tnees c!ln\1e presel}ted by a stipulatioll or deposition. Generitlly 
speaking, the testimonYQf. a witness who appears in person before 
ap?llrt !II more e.ffective thaI} testimony .p.resented bydep~ition or 
b,Y, ,~i,pJ4~tjo1l be,cause it usually make~a stronger impression on the 
~~rj;I1I,~ll\~~rs." .... . 

:1',A/iVflll(J., ,!otlfiqation of expected mlt14688~8., W:4en ,the tri,!l 
!lG"w#f first receives the charges .in a case, .he should j,lJlDl.edia~ 
c4~' t~~.IH~~ AeiJIrmine what wi.tl}eSses-def~nseand pro~cutio~~ 
p1;9ka,bly,:wil~ htl-.Ilee<;t,6jlatthe t~aL He should commUnicate mtA 
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_ ~~t&:lepholle ill possible, and advise them of the prob­
~:~~~~~~:~~ ,theil"p~sence as witnesses probably will be 
• ,sitmll time, the trialcounsel should submit the same 

t~I!.t4oOlqIl<N.tin.g to the commanding offiCer of any military 
'll"',mLUlle vequest that he notify trial counsel if it becomes 

thElpl1OSpe(lth'e witness to leave the area prior to the 
~d,d[tilonall:y, trial counsel should notify defense counsel 

witnesses. If the trial counsel follows this procedure, 
,itit,unne''''Elsary and embarrassing delays which may result 

::~:.,goes on is transferred before the case can be 

Iftt:ariU·· witnesses. To secure the attendance of a witness who .~ 

~~~~~~~t:7e!!:se:r~~v;iic~:e" the trial counsel should notify him infor-!: 
i'J the trial is necessary. The commanding of-
1i\!III';~ne wi1lllellS also should be advised of the nood for the latter's 

,that the necessary arrangements for his appearance at 
l]llep'M~e may be made. Where travel expense is involved, the 

officer of the witness should be requestsd to have neces­
lmII·v~l ordel~S issued citing a fund citation supplied by the com­

the convening authority. A. witness should, if possible, be 
least 24 hours in advance of the time it will be necessary 

Wi',n<> 81;art tothe place of trial (MCM, 1Mb). 
~ivtljlan witnesses. Civilian witnesses usually are willing to 

• a trial voluntarily when it is clearly understood that their 
mileage will be paid. Consequently, unless there is reason 
that the witness will not. attsnd without personal service of 

:bn"ena. all tha;t is necessary is that a subpoena in duplicate be 
with a request that he sign his acceptance of service 

and reburn the signed copy to the trial counsel (MCM, 
"I.U"lna the inclosed penalty envelope. See appendix 17 of the 

the form of subpoena to .be used for a civilian witness. 
in which it is believed that the witness will be unwilling 
trial voluntarily, personal service should be made upon 

mamierindicateil. in paragraJ?h 115d of the Manual. If 
t:n'\~lSalry to tender fees and mileage to a witness. in advance of 
~il:'endlillce at the trial, the trial counsel should confer with a fl­
~'disbtlrsi.n·g officer to determine the proper method of obtaining 
rneceBSlary funds. 

lJJefense witne88es. ,It is the duty of the triM counsel to take 

a~h:oa~~:~!:actiollto SllCure the attsndanceof all witnesses 
'y , whose testimony .at the trial is necessary. In 

perform this duty and to avoid. the. poesibility,of error, trial 
shou~d if po!!sible, h01\or ev"ry reaB9nal):lereque~t fmm.the de­

., If'1<1;Iere i9'1\ d~agreemel).t betweel). the trial counsel andthe de, 
. as, to. whether the testim9ny of t):lerequested witness 
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will be necessary, the matter. should be referred for decision to the 
convening authority·or.to. the court, depending upon whether the ques­
tion is raised prior.·to or.during the trial. In such cases, the defense 
'counsel will submit to the convening authority or the court, as appro­
priate,a written request for the attendance of the witness, together 
with a signed statement containing (1) a summary of the testimony 
expected from the witness, (2) the reasons why the personal appear­
ance·of thewitness.is necessary, and (3) any additional matters show­
ing .that the expected testimony is necessary to the ends of justice. 
Where a. requested defense witness is an essential witness, and within 
the reach of process, his presence at the trial may not be denied to the 
accused on the. basis that the trial counsel is willing to sti pul",te his 
testimony or to. take his depcsition. 
" ,. Vouchers. If the trial counsel prepares the necessary vouchers 

for :fees·and mileage of civilian witnesses before trial, the vouchers can 
be signed by the witnessee as soon as they are excused from further 
attendance at the trial. This practice minimizes correspondence and 
delay in paying the witnesses. For instructions as to the proper 
method of paying court-martial expenses, reference should be made· 
to appropriate departmental regulations (AR 37-106; AFM 177-103). 
The trial counsel will find it helpful to confer with the local finance 
officer with respect to the procurement and use of the proper vouchers. 
In any instance where it is desired to utilize the services of a civilian 
expert witness the finance officer should be consulted prior to engaging 
his services. 

36. FINAL REVIEW OF CASE 
When the trial counsel has carefully investigated the facts surround­

ing every offense charged, has interviewed all available witnesses both 
for the prosecution and the defense, has beCome fully acquainted: with 
the appearance, mannerisms, intelligence, and attitude of each witness, 
has become familiar with the scene of the crime, if appropriate, and 
has examined thoroughly the documentary and other evidence, he is 
ready to consider the best method of placing it. before the court. He 
ag~in should carefully review the. essential elements of each offense 
charged and determine what testimony or other ,evidence will prove 
ea~h element.' This review will enalJlehimto prepare trial notes for 
USe at the trial. 

3'7. PREPAIUTION AND USE OF :TRIAL NOTES 
. TrioH noteS, which are sometimes referred to 'as a "trial brief" or a 
'~triarmemorllndulll," are nothing Illorethan an o\ttlineof the plan 
t,o·be follllwed by the trial counsel in preSenting his case to the court. 
As 8!lnihinlum;'theitt'loJ 'notesshould include a list of the elements of 
elichie'ffensechilrged,ah outline of the evidenclfwhich will be presented 
to·pl'o"e:theS6'~leml\rits, and a concise statement of the law applicable 




