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Chapter 1
GENERAL
1. PURPOSE "AND SCOPE

This handbook has been designed as a pra.ctlcal gulde to assist trial
counsel, defense counsel, and pretna.l 1nvest1gat10n counsel in the per-
formance of their dutles It is not GOHSJdBI‘Bd a substitute for the
Manual for Courts-Martial, United States; 1961, or as superséding any
of the provisions thereof, a.nd should not-be. cited as legal authority.
In this handbook, oounsel will find a descrxptlon and discussion of the
duties which he is to.perform prmrmtci“ during. the progress of, and
after the trial. . The handbook suggeéts workable, solut}mns for many
specific problems which may arise both Before and’at; the'trial. Coun-
sel are cautioned that much of the dlscusswn c(mtamed in chapters 3
and 4 is mutually applicable, and that these cha.pters should be read
together.

2. QUALIFICATIONS OF COUNSEL

a. General. Figure 1 lists the legal quahﬁcatmns of ‘counsel of
general and special courts-martial, as well as the factors Whlch dis-
qualify a person from acting as counsel in & pa.rtxcular case. The
authority convening a court-martial is. respons1ble, in the first instance,
for the appomtment of properly quahﬁed cOunse.l In the second in-
stance, the court is required by patagraph Ble, £, of the Manual, and
the trml procedure guide (MCM, app. 8a, PpP- 502—503) to ascertain:
(1) that.properly qualified personnel were appointed as trial counsel
and defense coungel; and (2) that counsel conduoting the prosecution
and defense have the requlslte legal qua.hﬁca.tmns, and are not dis-
qualified because of their prior partlclpatmn in the same case, or in &
closely related cage.

It is 1mponta,nt that eaeh person appomted a8 counsel or ‘agsistant
counsel examine the order appointing the court to a.soertam whether
the statement. of his legnl quahﬁca.tmns or lack: of Tlegal qualjfications
is corréct. “If the statement is hot correct, ‘the person conqemed should
report the error to the convening authorlty at One. E0 that corrective

_action ¢an be taken ‘Similarly, if s person appomted 98 counsel dis-
covers that hé is disqualified from actlng in a particular case because
of his prior participation therein, or-in a closely related case, he not

;6
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- Legal qualifications
“Appointed counssl Counsel em:jucttng Appomte& coumnsel Counsel conducting trial 1

I
"

H oo w

TS ¥R Colfree] e

'_(15_ TC must be judge ad-

voeate of Army or Air
Force or law specialist of

- Navy or Coast Guard, .

who is graduate of ac-
eredited law school, aF
‘ a.nyoﬂiee.r who:san:tem

ber—ofbaroﬁEederaI ;
oonrt-oz of= Eighest»”

-coﬁt of & States, & o
% '; 2 nd E
TJAGZof_hmarmed foi‘ee._
(A¥, 276) :

| (2 Ass:st.a.nt TC need not
C be certified under Article
= 275, but he must bé a |
T "gualified attorney.

Must have “same
legal qualifica-
tions as ap-
pointed TC.
(Art. 38d).2

(3) TC need not bave
legal qualifications.

(2) Assistant TC peed

‘not have legal quali-
. fieations. (MCM,
" 8e). :

Need not have legal
quahﬁcatlons.
(Art. v27(c))

defense of as pré- -
irial counsel for the -
accused, or as in-
vestigating officer,
court member, or law’
officer. (MCM,

6le).



=

(¢)) DCmust have same | Must havesanﬁe :

be certified under Article
275, but he must be a

excopt that -
dividual coynsel

FEER I )

(1).. DC need not have

(2) DC must be quaﬁ—
fied as counsel of -

R R o cialist, or membser of |-
. A T . bar of Federal ¢ourt [
ST e & L oroihlghestcougtof 3
Dol - S PR " State if appointed |
s S oo .|" TCis one ofthéged
SoEPE e s T 2D - 7 | (4) Assistant DC Teed

(1) Need pot have | (1) He has acted 5 for -

= legal qualifications as ap- legal qualifica- | * legal qualifieations legal qualifications the prosecution:
- pointed TC.. (Art. 270). tions as ap- if appointed TCEha.s if no member of (2) He is the accuser, ©
3| (2 Assistant DE need: nob “pointed DC, * none. prosecution has any. or has acted as'in=

- (2) Must be qualified

s vestigating officer;
‘as counsel of GCM

court member, or.

: quah.ﬁed attomey need not be GCM if appointed = [*. i any member of - law officer—unless

_ LT certifisd.’ “|  TC is so gualified. prosecution is so expressly requésted:

3 - LT . : ~“1 (8) DC must be }udgE ‘qualified.®_ by accused. - (MCM,
ol ' ) advocate, law 2pé: ["(3) Must be judge ad- 617(4)). " . ’

(3) He is designated to
-st;"or member of - “defend two or more
bar of Federal court ;| - actused at a jeint or
“or of highest court.of |- . commoii-rial and-

a State fany mer- vthere isg conﬂmt cof
ber oﬁ_prqsemuon B " interest 4n thecon-

vocat-e, law specml-

§Ji; ™

) * not have legal gaali- | - dugt ‘of Ehefr defense
: g  fieations. © (Art-‘zfg - (MCM 4&:)
MCM; Go} o [F

fii. deferioe

eonnsel;sdmmédtommom-o:-wundnmsmm:hednwum onhetrmlor"

nialemamunsel, a5 thé cage niay be (MCM, 45, 47). B <

ol f.EnsceusedmaTregmsentthu butmnotothermse‘bampmsentad byanom”

lawyaratammleom'tmmﬂ staver,theapmmdmaycmsnltwithanamawet
ot Ry time, mnd mnyevan’fmve a nonlwyer present at e ma.l apd seated at the
counsed table. .

3In Afr Fores, DC must bn certified (Art. 275) under these and other conditions.
- Bee AFR 111-8.

Figure 1.

*‘ﬂnﬁasaemd expm&!yreqm@sﬁﬁatﬁe berapresanted by the counsel who is
mnﬂue;mgfhedeﬁqﬂmandstptmthﬂhedmnﬁtwh&emofmumﬂwmm

theteqwrec!lega! qaaliﬁmfions-(ucm slﬁs),app 8a, p. 03).
‘genetafmurtclmrtﬁl- :

{Not app].lmb]e ton

Spronwbo betweenthetnuatheeasehasbeenreﬁermdfatnﬂandthetﬂal has
bemanappomtedwmselera&istm:ebunalotthewmtwwﬂchthﬁmhasbm
mMmmmMmthwammhﬁtbeMmordem 63 the case
maybe(MCM 63). Rawrdmnstshowhehasnotwﬁedtommovethemfemme.

Qualzﬁcahons of counsel




gounsel in the case, but he also should

. Siiptly of his inability to act. When

i Bnitlosity cannot be notified of counsel’s

%ol dbriverned should advise the law officer

“coupt-martial) of the matter prior to the time

Wi¢d to order. 1If these rules are followed, the

paidllétl to order for the trial of a particular case unless

i g;iﬂﬁéeﬁane properly qualified.

f’fhe examples below illustrate the action which
gquld‘take to assure that the requirements in figure 1 are met.

Molftors affecting legal constitution of court. An order ap-

‘pointing b special court-martial shows that the tris] counsel

and the defense counsel have no legal qualifications, but the

“rial counsel actually is a member of the bar of the highest

‘gourt of Texas, Action: As thelcourt is not legally consti-

tuted, the trial counsel should advise the convening authority
of the error so that he can appoint as defense counse] an
officer with legal qualifications equivalent to those of the trial
counse] or can replace the legally qualified trial counsel. with
an officer having no legal qualifications.

. (2} Matters afecting right of court to proceed. An order ap-
pointing a special court-martial shows that the trial counsel
and the defense counsel and their assistants have no legal
qualifications, but the assistant trial counsel actually is a mem-
ber of the bar of a Federal court. Aetion: The trial counsel
should advise the convening authority of the error so that he
can replace the assistant trial counsel with an officer who has
no legal qualifications or can provide the acoused with counsel
having legal qualifications equivalent to thosé of theagsistant
trial counsel. ST

(8) Matters involving prior participation in - the. swme edse.,
(a) In a case referred to a general court-martial for a rehear-
ing, the assistant trial counsel discovered thathe wagnamed
a8 asgistant defense counsel in: the order: appointing the
court which first tried the éase. "However, hé to ok no part
in the defenge at the prior trial, as he was:absent on Jeave

‘at the time. Action: Although it is resumed ‘that the

assistant trial counsel did act for ‘the defensg it the prior

trial of the case (MCM, 6a), this ‘presutpption' may be re-

_butted by an uncontested statement of the:t¥ial counsel at

-therghearing to this effect: R

B ]j}iqujgeéant'x, who is named as assistant trial counsel of this

y Eﬁ@& )’ viis :mamed as assistant defense counsel of the. court’

“§ 5 -}%—Wﬁfeﬁ'@ﬂglhally tried this case. However, he did not act for

* - thie'defense in any capacity at the prior trial. (As a matter
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yi-,'0f fact, he was.absent on-leaxe from the time of referral of the .
;; ;1 charges to the, court uptp m?ter the trial, had been concluded.)
oy Th1s staternent. sh.ould be made-even, though Lieutenant X
. is not-to.act for the, presécusion at the rehearing. - In-this
- corinection, see the illustration which: follows.:.
(d).In a case referred. to a:gbetial, Q@urt—martml for a rehear-
- ing, -the. defense counSe]udlaeovemd that he had acted as
_ trial counsel of -the icount:<which - first tried the case.
Action: The defense coupsel must:take no action in the cage
except to notify the conve r? Quthorlty of hig inability
- toact; the convening autho t%' ‘shotild appOmt a hew de-
~ fense counsel For 'thé téisony Ihidibated in the preceding
" example, newly a,ppointed éé‘tﬁ’léel fbfxderﬁenSB -should ‘dn-
‘nounce at the trial that’ t‘hé‘dlsﬁﬁh‘[‘iﬁ@ﬂ' deférl'se counsel‘ did
not act for the dB‘fensé ”(M@M i DR -
“(¢) In‘ncast referred to &' géﬁefaﬁl v111'(14na.1‘t:19,1 the assigtant
" trial 'ebunéél"‘dlgcovéred that he ‘had ‘acted as the pretrial
:' mVestlgatmg \Sffiser.” U ctlont Tl’ié assistza,nt trial counsel
must not'act for or” assm%h@ rosbtution’in any capacity.
Tf the'thial eounsel id*td comi ot £hé’ ﬁrosacution, it 'would
be necessary to report the dlédﬂal‘fﬁca%i’bn ‘of the assistant
trial ‘coufisel ‘to the conveniiig’ ‘adthority:” Howsver, ‘the
*trial cotinsel may conduct the trial' i he chn drid does make
“a std.tenient at the tna.l substantially as fﬁllows
' Lieutenant Y who 13 named as the assistapt trial counsel
oted A the pretrial inVestlgattng officer 1 this case, T hive
“* Hit conferred With ‘him concertiing theé prosécution’of- “Hilts ‘cake
. axcept to advise Kim that' he would. tict be ellglbls:to: act for -
;. the- pmsecution. Hb, hag not: acted: for -the prodecution. 1n, this -
L - o cape. . . JETIINCINN B BRI
A4d) ‘Appointed. tmal aounsel eewed, asr«defenm Gounsel at the
- ... separate-trial ofanother:aceuded who: whe:ittied. for:the
. - same offensercommitted; jointly with the accused. - Action:
. Under such circumstances;'trial counsel would be mehglble
. . gince. he had previously iacted ag:defense.counsel in:what
+ . must-be .considered ' to be: “the gameicase” Wwithirithe:mean-
i ing of Artiele 27a;. -Agcordinglly, tripl-counsel should ‘take
..no action.in the vase except:ito: advise- the comvening: au-
- ~thority: of: his inability:-to act. His replacement' must be
1 gble to-and:should -ammounce at;thestrialsthit’the disquali-
ofied trial:counsel-did not-avtifor: ot asbist:the prosesution.
iy (@) - Am officer ‘was appoitited: 46+ @éfend wh .aooused: charged
't GWithipurchasing o sholelblplsw‘l Opuhisel had ‘previously -
s lecelfbndodsthe pmmuhlonlstpninmpul witrioss rwho.wag tried
; re]:iaiﬁgas of stewltmg and’malhn@ the hu‘ma pla‘w]J Ajctivn _
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tows,  appointed * defense counsel
. @"aﬂy ‘precariotis position of hav-
dhvm ‘-iﬁtei"ests of the ‘accused and at the

hlp w1th the prosecution witness. Under

! istances, accused would be deprived: of the effec-
mm wahbidtdnce “of counsel. Appointed defense counsel
fidsilditiform accused of his inability to act-and report the
. MB:} mmﬁﬁbrto the convening authority.

3:1%5 o) (;gm;l preparation ‘The trml counsel and the defense coun-
sghshonld.give priority to the serious duties which they perform. To
PrepsL ,l}lmpel;ﬁ adequately . for his duties, an officer must acquaint
* himself with the. Manual. -Counsel must, acquire a, sound working
knowledge of those paragraphs of the Manual which pertain to counts-
martial procedure (MCM, 52 to 77), the attendance of witnesses and
the. taking of depositions (MCM, 115 and 117), the rules of evidence
(MCM, 137 to 154),-and the punitive articles (MCM, 156 to 213).
The principal provisions of the Manua] petftaining to the duties of
the. trial counsel will be found in paragraphs 44, 45, 61, 82, and 83;
those. pert.amlng to the duties of the defense, counsel W1]l be found
primarily in.paragraphs 46, 47, and 48. Careful study of these para-
graphs by the officers concemed is essential. Both the trial counsel
and the defense counsel should be thoroughly familiar with appendixes
8,.9, 10, and 11 of the Manual The Manital should, however, be
ussd with care, masmuch as many. changes thereto. have been eﬁ‘ected
by decisions- of the United. States. Court .of Military. Appeals and
Executive : orders: promulga.ted ‘by:: the President. ~These changes
normally will be reflected in the cases and Executivé‘érders reported
by the Army: in the current cumulative pocket part to’thé: Manual
afd by the Air Force in “slip sheet” annotations to.the Manual. Ref-
erence should: always be made to. these sounces:: ;Nonlegally qualiﬁed
cotnsel may obtain assistance from theslecal: stafl. ]udge advocate in
understanding the changas thuseffedteds v it hise,
- biGalning experience, ~An oﬂieer;shmuldnsegk expenence in eourt-
martidl work to prepare. humdfor tHe. daj&whem heiwill ;perform s
coungel:: An-officer-can .gain;mueh, e&athm ‘empemence without actu-
ally: 3p&’l't101'pﬁtlng in a-trial, . Every dﬁhen without.considerable trial
okpepience:ishould: take advantage ofsapportubities to watch actual
tmm]adwkmqms-mart}lal partioularly thioss\byugerteral courts-martial.
- Rypingy the:tmial, he should chedk the ‘proceedings: Ngainst the proce-
- Gl  MGIM, <sipp. 8).and should -obsetve: sarefislly the man-
i ki ngl £0n4ea@}u«$1de gpl?essnta his icase; i Heishould note
(liay anabters: thati arise. during:the trial and; at a recess




- Jor-at thecconelusion of the trial, should compare the court’s action
- owithsthedules in the, Manual.- - He soon will ‘have a good understand-
ing of the practical. aspects. of trial practice. Still more valuable

‘expérience: is gained by serving.as.:an'assistant to an experienced

-ponnsel. - As the assistant, he should be present at, and should care-

fully .observe, each: phase of the preparation of the case. After act-

ing-as an observer, he should:be ready:to perform some of the pretrial

and trinl duties under the supervision:of experienced counsel. In a

short time—assuming he is an-apt-pupil and has applied himself

well—he should be able to try -or. defend almost any specla.l court-

martial case in a competent mannery: -+ - ..o

. ¢. Behavior In court, Counsel before eny ceurt—martm.l should

conduct. himself during the-trial -in -a: colmteous, gentlemanly, and

military manner. Whenever he has.oceagion toiaddress: the court,
- he should rise.. This courtesy not ogly.is indicative of proper respect

“for the court but adds to the dignity:of the proceedings as well. = -

The counsel: whe ..npproachéswitneﬁses in-a fair and courteous
manner creates the best impression on 'the. court and -accomplishes the
most for the side he represents Unneceasany ha.rassment of ‘witnesses
is improper.

d. Professional conduct The trm,l counsel and the defense coun-
sel are expected to exert themselves to the utmost on behalf of the
Government and the accused, respectively. Partisan zeal, howsver, is
never an excuse.for any impropriety or unethical conduct in -or-out of
court. A counsel guilty of such misconduct- may be subject to dis-
ciplinary action, and he may be prohibited frem ever again acting as
counsel (MCM, 43). Moreover, a ‘court-martial may. punish. counsel
for contempt if he uses any menacing words, signs, or gestures in its
presence or if he disturbs the proceedings by. causing any riot or dis-
order. Fear of official disapproval should not, however, -deter counsel
in; the proper and vigorous presentation of a case (MCM, 118). -

. 'Rules: of conduot for counsel:who appear before courts-martial are
found in various paragraphs of the Manual, particularly paragraphs
- 42, 44,.46, 48, and 72. . Additional rules of conduct and the procedure

for suspension. of counsel are prescrlbed by departmenta.] regulatwns

(SR22-180-5), . . b

4'RELATIONSHIP BETWEEN COUNSEL 'THE ACCUSED
"AND THE CONVENING AUTHORITY ‘ |
“a. C’ounse[ and aceused. Tt is n,ot the du@y of,the tmel counsel tq
advise or assist the defense i in the’ plepamtlon or conduct of its case,
- After e Kad sefved: a copy’ oft thé idhahge bheet o the Hecused and -
.notified the appointed defense counsel of the service of charges, néither
,tj];,ektfmﬂl G(aueeelunor «Hig-pggistants may- dedl with the.accused: except
tlireugh . the: counsel representing: him. . For exainple,’if the trial
- goumsel desires to know how thecoused;intends to’plead or whethet an
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idtipeliipersonnel ion the. court, he will ask
‘.dmm sthat manner obtain the demred

' " hication. The Manual and thls handbook
ﬁﬁ,wtemenbs tothe effect that certain matters relating
speedinppd-ina. trial are to be reported to the officer who

) itlip epuut.:. . A's a ‘practical matter, however, the trial coun-
ssellor- ﬁhwﬂ;qtﬁeflse-(emunsel 'of a court. appointed by an officer who has
‘ejudge adiocate-on his staff usually will consult with the judge ad-
-voonte):iWhen 'the convening authority has no judge advocate on
-hlé’stmﬂ the trial counsel or the defense counsel may either deal di-
weotly: wrl:h the convening authorlty or consult with an officer or
otherperson‘designated by the convening nuthority.

.+:0: Relatlons between counsel. - A spirit of cooperation and mutual
trust should exist between the trial counsel and the defense counsel.
Each should assist the other in the performance of his official duties
when guch assistance is consistent with the proper performance of his
-own duties. For example, if the trial counsel has arranged to make a
trip so.that he can interview a material witness who is located at some
distance from the place of trial, he should extend to the defense coun-
gel an invitation to accompany him for the purpose of 1nterv1ew1ng
the witness.

d. Right of defense to examine allied papers, records, and real
evidence. Documents in the custody and control of military authori-
ties which are admissible in evidence and are relevant and material to
the issues at the trial normally must.be made available tothe defense
upon proper request (MCM, 115¢). The trial counsel will, except as
otherwise directed by the convening authority, permit the deferse to
examine any papers accompanying the charges. -Similarly, any item
of real evidence in the Government’s possession should be made avail-
able to the defense for inspection. ‘Whenevercopies of accomparnying
papers are withheld or their examinatioty by the ‘defenise ‘denied by
order of the convening authority, the defenge-counsel and ‘the accused
should be so informed. Usually, the trial'counsel receives the charge
sheet and allied papers in duplicate. - He:should, therefore, prowde
the defense with a duplicate copy of all documents in-his possession
while retaining the originals for his own nse..-; If . necessary . to the
preparation of his case, defense counsel sh?uldebe;a,llpwed o inspect
the origindls. In addition, the defense wﬂl be furmshed a‘copy of the
orders a,ppomtmg the. court and all amendatory ders. '

5» P ELIMINARY CONS«IDERATEON,S IN PREPARING A

fgawl?tiagmtation of evtdence. : Counsel must‘be thoroughly fanmhar
Wslbhmblie;i‘ulesi tpfi;evidende. - They :must- know, in -each ‘case; what
&Vad@ﬁﬁsﬂd@&nxbbmde& to prove each offense charged; how this: ev1dence




' m\ﬂb&émtmduced and what eviderice;of the opposing side they will

. @igoapieto. exclude by appropriate-objection during trial. -Accord-

. itiglyizcountel should familiarize themselves before trial with the
- thiles.of -evidence which-are most likely:to arise at the trial. They
should determine  the order in which their witnesses will testify so
#hat the case will be presented in-the mogt understandable and effec-
tive manner, Generally, this result is obtained by presenting the -
wvidence in chronclogical order.:;:In .coinpleéx: cases involving several
-gpecifications, counsel may advise the icourt, in-his opening statement
.or, before a witness testifies, ‘as to::which :charges and specifications
the witness will testify. Also, if evidence. as.to a charge or specifica-
“tion will be introduced out of logical sequence,:the attention of the
¢0urt may be invited to the anticipated deviation.:

.+ b. Examination of premises; preparation:of en:hlbtts. As so0n
a8 the counsel have analyzed the expected testimony, they should con-
gider the desirability of examining the:place where the offense is
alleged to have occurred. In some cases; this examination’is not im-
portan-t,-but- in cases which involve such offenses as murder, rape,
various assaults, robbery, or larceny, ecomplete familiarity with the
site of the offense may be necessary for ‘an 1ntelllgent 1nterr0gat10n of
“witnesses.

‘When the locations of objects a.nd matters of dasta.nce are 1mportant
suitable dingrams, sketches, or photographs should be prepared for
use during the pretrial interrogation of witnesses and fer possible use
at trial. Inexperienced counsel frequently overlook the value of this
kind of evidence. A single photograph sketch, X-ray, map; or
dingram—when properly used—may speak more clearly than thou-
-sa.nds of words of oral testimony and ordinarily will assist the court
in understanding the proceedings. - In :determining how to prove a
fact or a set of facts, counsel should- agk himself this question: How
can I best show this to the court.and-the reviewing authorities? - He
~must remember that at the start of the case the court is completely
ignorant of the facts!. . - =i o
- To avoid having.to -testify-ds & fW1tness in order to authentlca.te
a diagram, sketch, photograph, ete., counsel should have these -ex-
hibits prepared by another: person who -will be available to" testify
.at the triali.: If possible,.the diagram, sketch; photograph; ete., should
bé'large enough so that all the members of ﬁhe court can: see the de-
tails. ag’ they are pointed -out:by the witness!s The: exhibit: usually
-ean:bé.reproduced photographically-or by other:reproduction means
{for. inclusion. in- the. record. .. If -the:trial gounsel and. the defense
igounsel have examined the scene. of the hlleged-offense, they may be
mbleito agree as to distances and ‘losations of. Ob]ects anid buildings.
I such awgpesment is reachedy they: will'béiable:th stipulate as to those
Imatters at the trial. -~ See ipa.ﬂa,gruph 26; nfra, on stipulations. ~Sim-

806074 0—83—2 . |



pilathing to:theinuthenticity of a ‘map,

larlyphe
diojgnoh Atlolis bfivthie: scene,  Tnless conclusions
axibralad gt dadthet facts: are stipulated to, exhibits -

pabériptinited: or ‘written upon: ‘prior to veri-
wothelstand, . . . .. .. .
Btus-icpurpose.  After becoming familiar with
orkédch -offense alleged, with the statements of
sbnyyiand; when appropriate, with the scene of the
Bycouingel should interview nll available witnesses. Tt
. ttidithat -they- know what the testimony of the various
~iftipngBpidvillbet . Counsel should follow the well-established prac-
atlesiof doibwirig from personal interview (even thoughi it is necessary
‘toineqpest a -recess in an exceptional: case) the gist of a witness’ testi-
tuonyifbéfotbiplacing. him on-the:stend: .Careful interrogation of all
-hnowhiwitnesses;and - canvass: of persons | known- to -frequent the
zareairwhere 'the offense occurred' may lend to new.:and- essential evi-
-dgnoe.: - Pretrial interviews will enable -counsel to-evaluate the testi-
-mony -of their witnesses, to estimate the probable. relative impression
+they :will -make upon the- court, and to determine which of the op-
'posing: witnesses they should cross-examing, - AR '
All witnesses should be interviewed as soon after receiving the case
.88 posgible; An. interview with a witness should be very detailed.
Hesheunld first be permitted to tell his own story with as little inter-
_-Tuption as possible, and then be: questioned: exhaustively concerning
the facts about which he is to testify. -His answers should be checked
@gainst any prior statements he has made. In addition,: .counsel
ghonld require the witress to locate his position on a gketch or diagram
+ .ofi.the. area in question and to.locate. niso the: pesition -of all objeots
-and other people, and in..appropriate -cases-should -ask ‘the witness
40 accompany him te.the scene. Thig ia: one of ithé most-effective
‘means-af: discovering. whether . the. witness:wng: inia jposition-td seeor
Jeax-what he says he saw or: heard, «:Counsel ‘should:ithen prepare
adequate trial notes showing the competent-testimoriysthat he wants
ko -elicit from the witness:, Thereafter;. he-should prepére the wit-
ness:carefully for his direct examingtion-and:warn him of. the prob-
#ble-questions that he:will be asked. on ¢ ossfexamindtion.. - This prep-
raration dg, not, .of course, for the ‘purposedofiriducing: the witness 4o
tastidly folsely but to.ennble him to: testifyi:truthdullyy .coherently,
wodghronglogically sbaut the faots of :whibhshahes knowledge. ..
sarsliks coBtRIninstances. it may: be ' desitgblesto sepure .isigned. state-
MeRhETo, bwitness. prior to. frial: it baking b statement: counsel
o' S30RItaIn  Whether: the, party signing therstatement: cin: vead
%ﬁr’ﬁs@ﬂn ‘read, i't-.he.,st&tameut-'sh@hl_di conelude awith:a
Bigledging that the witness has-rend: eadli-page’of the
tPhe ivitness, cannot, read, anothar person: should :read




thestatement to him prior to the trial, and he should acknowledge
thunt tHerstatement as read to him: ne‘ﬂected a true and correct state-
ment of the facts. In the event:this:statement is to be offered in evi-
‘dence, the person who read the statement must then be called as a
'witness .at the trial to testify that he.correctly read the statement
to ‘the declarant and that the deolamnt acknowledged the madmg
J'Of ].tu Poyey!
-d. Pretrial interv;ews-—manner ofz aoondfucttng Counsel ordi-
_ narlly should conduct the pretrial interview: of a witness in the ab-
* igence of third parties so that, as fiar; pa-possible, & friendly, personal
.relationship may be established :betweehi: counsel -and. the witness.
‘This relationship usually results in a.complete and truthful disclosure
of the facts by the witness.. “When a witness is reluctant for any rea-
son to make a full and truthful disclesure:of the facts;-counsel may
find it advantageous to interview the witness in. the presence of an
impartial and relisble third party. The third party will be useful
for impeachment purposes in thé event the witness cha.nges his testi-
mony at the trial.- As indicated prevmusly, it would be wise to reduce
:such a.statement to writing.
- e. Pretrial interviews—itimid witnesses.. It is especmlly impor-
tant to prepare carefully a witness who appears to.be timid or.who
‘demonstrates. undue’ fear at the prospect -of testifying. - Counsel
:should tell-him that he will be given sufficient time to think about each
.question before he atiswers it; that he should ask to have the question
“repented if he doesn’t understand it; and that if he doesn’t know the
mnswer toa question he should testify that he does not know. Above
all, counsel should emphasize that the witness: will have nothing to
fea.r if he is careful to speak only the truth when he is upon the
: wztness stand, .
v f. Pretrial intervwws—testing and estabushing eompetency
EA child or a person whose competency as:a witness is likely to be' at-
thcked by the opposing side should be examined at great length-about
<hig understanding of the difference between truth and falsehood and
of the moral impertance of:telling: the truth. - Additionally, the wit-
mess must have the mental capacity to have observed with reasonable
" saecuracy the matters in issue and to:recollect and describe them rea-
wonably accurately. - Accordingly; counsel should ascertain whether
sbhe witness understands: the moral ‘necessity of telling the'trath:and
dwhéther he had accurately observed and could!describe the matters
4dngissue: .In conducting this part of the pretrial.interview;:counsel
 fihould. use simple terms that:-can be understood by the witness. : - Coun-
8l shoild-make notes of the terms: that are most easily understood
iy sthey witnessiiso that-the same: ténms: dazi-be used; when counsel i
featiablishing the c()mpetency df -the!wcttness«at tmal :
ot gaieluomed o - R I R R E
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‘nationsWillidrivielss!dieations that may cause the witness to be unduly
Mbmkseﬂi,WWﬁl&ﬁﬁa@uneétions Pertaining to sexual offenses, counsel
mubﬁWl@i%eﬂfwhmémy for full and truthful answers. In some
instniesd, it mayprove helpful to conduet the pretrial interview of a
ol im: thoTpresumoniof o parent. “Care must be taken, however, that
fﬁhﬁﬁiﬁémﬁﬁﬁdm@mmVzaitt.empt; to shape the testimony of the witness
Butdimite/Bis-assistance to adjurations to the witness to answer all
.'qﬂﬁsﬁimfrlﬂ“ﬂlly:aind?truthfully. - Counsel must determine in each case
Justoleliiti procedure he will follow in preparing a. witness of this

the expert witness &y express.an opinion on a state of facts:which is
‘within his speciality and which is involved in the inquiry. :
-+ Although proof of the special qualifications of an expert is waived
by the failure to object to his testimony on the ground of 5, lack of such
proof, it may be expected that the witness will not be permitted to
give expert testimony at trial unless he is first. established to be an
expert in the particular field. Accordingly, special attention must
e given to the pretrial interview of expert witnesses, The interview

ground information in the expert’s field to enable ‘him to ask proper
and intelligent. questions to bring out this testimony: at the trial,

+.Ag indicated paragraph 188¢ of the Manual, the relevant opinion
of an-expert witness ig admissible in evidence if 1) it is based on
facts of which the expert has persons] knowledge, .(2) it is based on an
iexamination or study conducted by the expert, or (8) it is based upon
faots’ (either in evidence or .later to-be received . in evidence)  which
theve:been made Inown to the expert: by a carefully phrnsed hypo-
thetical question. If the expert’s .opinion- is:based. upon personal
kmowledge of ‘the facts, counsel should Pprepare:him to specify: at the
‘tritlitho- facts upon: which: his -opinion is baged. i If the -facts must be.
‘made Enown to the expert. witness by a ‘hypothetioal question, counsel
should seek the assistance of the expert witness in formulating the
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’tuStlol'l. The expert will be able to advise counsel of the effect of the

. vamious: facts upon his opinion and thus enable counsel to prepare

‘qiipatiens which will be based upon the established facts that are most
daverable to his theory of the case. .

" Tt issaid that it takes an expert to cross-examine an expert. There-
fore, if counsel is preparing to cross-examine an expert witness, he
should make every practicable efforttoiéducate himself in the matters
about. which the expert will testify. This may be done by discussing
the matter with the prospective witnesssriother experts or by study-

ing treatises on the subject of the expert’s specialty. Counsel might

‘bear-in mind that in cross-examining ‘an ex*pertf the requirement on
l@mect examination that hypotheticalquestions shall be based on facts
jn evidence does not apply. - Also,dif the expert. hag: ‘based: his-opinion

" ~ do some extent upon his reading of books or papers.dealing with his

specmlty, he may be cross-exa.mmed by reference to other reputa.ble
‘works in his field. : :
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RIS FRINCIPLES OF THE RULES OF EVIDENCE
‘aroBvideheeris that which tends'to prove or disprove any matter in
‘gEiesbion;iéri:to: itifluence the belief respecting it. - Tt is the means by
whidh-ang; alleged matter- of fact, the truth of which is submitted to
«ihtpiry; iy provedq or-disproved ; it includes all ‘matters; ‘except com-
‘Iment oy argument, legally submitted to a court to enable it to decide
& question before it.
- The-rules of evidence for courts-martial are contained in chapter-
- XXVII of the Manual. The discussion of evidence contained in this
pPamphlet is predicated upon the discussion in the Manua] and-in DA
Pam 27-172, Evidence (see also AFM 110-8, Military Justice Guide),
It is not intended to be exhaustive; therefore, counsel must not, fee]
- that they have an adequate knowledge of the law of evidence after
‘reading this pamphlet only,

A decision of a court-martial based on insufficient or incompetent
evidence cannot be upheld. A good knowledge of the rules of evidence
must, therefore, be possessed by counsel. Those untrained in the

particular evidentiary problems they might encounter.

7. DIRECT EXAMINATION

a. General, The purpose of direct examination is to present testi-

- mony to.the court to prove or disprove an issue in the cgge, The
witness should testify comprehensively, clearly, briefly, and, normelly,

Jdn g, chronological manner about what he hag seen, heard, or done, Tf
material to the inquiry, it is usually desirable to bring out all the facts

~known by the witness on direct examination even though some. of them
«108¥..be nnfavorable to the side calling the witness. . The complete

-.iqtl;i_ﬂ;clgglggg' of facts on direct examination is preferred, because un-

,;Egg;ﬁomblg,}_ig.gtaia,re usually more damaging when brought out for the

Apst time.o L Sross-examination.. The witness should be prepared at

the pretrial interview, for the part he will take in the direct examina-
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%ﬁm v preparing himself for the direet examination, counsel should
‘ is mind, and perhaps:jot-down in his trial notes, the two
+ Wletlivee preliminary questions that willidentify the witness and focus
Whtenition on the events about which heis to testify.
4P, Form of questions. 'Counsel may either elicit the testimony of
the ‘witness by a series of questions about specific facts or he may ask
he. witness to tell his story in narrative form. . In the latter case the
dtpention of the witness will be directed to the incident in question and
he' will then be requested to tell what he saw .and heard on that
occasion.  With an intelligent witnegs, the narrative form of question-
ing is more effective than specific interrogation. ~The narrative seems
1% eome from the witness rather than the counsel. The spontaneous
-i_te_;lling of the witness’ story in his own woérds will be Thore interesting
and impressive than if counsel elicited the same testithony piecemeal
ffom the witness. When placing evidence before the court in this
fashion, however, counsel must be aleit and watehful to assure that
the witriess does not give inadmissible testimony. Unless the witness
1§ hostile, timid, cannot express himself clearly, or bocomes confused
{MCM, 149¢), counsel should permit him to tell his story in his own
way and in his own words without unnecessary interruption.
" 0. Witness’ answers must be responsive. The testimony of the
‘witness must be responsive to the questions asked. If a witness’ an-
swers are not responsive, the counsel questioning him may request
that they be stricken from the record. The opposing counsel does
‘ngt have this right. A witness, however, cannot be required to answer
& question by a simple “yes” or “no” unless it is clear that ‘guch an
ahswer will be a complete response to the question. ' The witness will
always be permitted at some time before completing his testimony to
explain such an answer. ' U
.. d. Leading questions. A leading question js one which eithersug-
' gests the answer desired of the witness or, which, embodying & ma-
terial fact not as yet testified to by the witness, is susceptible of being
gnswered by a simple “yes” or “no.” 'The uge of leading questions on
‘direct or redirect examination is generally prohibited.” In certain
cages, however, such 48 when.questioning & witness on preliminary or
introductory matters, when questioning a witness who appears hostile
4r: adverse to the party calling him, when it appears that the wifness
Has made an inadvertent error in his testimony, when the witness ap-
pears to be timid or embarrassed, when the wWitness is having diffieuity
1n directing his mind toward the subject, matter .of the inquiry, or
jrhen memoranda are being used to refresh the, Witness’ memory or as
gord of his past, pecollection, leading. questions may be used in the
1soretion of the law officer.or the president.of a spegial court-martial.
further discussion , of leading, questions, see paragraph 1490,

oub TR
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o fes"ii'flﬁzbigaoua?im#alwudtnyﬁ&ﬁsdgaewbe questions. -Ambiguous .
or infdlestding @Eiﬁ”ﬂtiﬁﬁs@mﬂm&a}iﬁand. should not be used by counsel
eithdromw diradtropddrodseaximiviation, ‘A common error-is for coun-
sel to' phrase the quedfivhiode that is. assumes as true matters to which
they Avititiobn lak totttestifiad and which are in dispute between the
patiless oo e s sihingee L o ’
' ﬂ'-fﬂ%suggeh‘lﬁb@;kjueﬁtion=is= one asked for the purpose of suggesting
mitterEeaDY Intwi ‘60" exist or facts which are inadmissible in evi-
I Questions subject, to this interpretation should be avoided

by connply ot SRR -
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%, IHE PRIVILEGE OF A wiTnmss AGAINST COMPUL-
S RUY, SELFINCRIMINATION o

T he yivilege: egainst compulsory self'-inp'rimina,tign. extends to all

Witnesses, it ig the privilege to refuse to respond to a question, the an-
SwWer. tp which may tend to incriminate the witness, The privilege
mpst; be.gsserted personally by the witness and not by counsel.
t+Where it appears likely that a witness may invoke hig privilege,

- equnsel and the law officer should question the witness in an out-of-
court hearing to.determine whether he intends to avail himself of his

.whiph..the_ prit}il_ege 18 asserted because of g grant of ifqmunity,_ forh;éi'
trial, the running of the Statute of linz,rﬁta.ti.ons,_‘or some other reason.

9. THE ART OF "CROSS-‘EXAMINATI@N " R
It is impossible tg lay down any specific riilas 'f)f"ivhén:hﬁd”hbw
to cross-examine, Tt hag been said ‘that ‘crosyeximination iy an art
Because it takes an artist to know whdn ‘nbi# 6: ¢tdss-exhrriifie, *“There

are, however, severa) general principles that are followed by every

‘experienced cross-examiner. - Some biisic” principles 'aze outlined

* "Tha testimony of the witness o direct'v%athination must be fol.

- lowed: closely. Any discreparicies ‘ hetwedi' the testimony and ‘any
PribY Statemerits of the witness, as well a§ his réabtions to particnlar.

© qubdtions, ‘should be observed carefilly. * Tt "'ﬁlié"f'béé.fimoiiy of ‘a wit-

1ed8 19 o the pdiﬁt,"t:onvincing;;dnd so' far 55 cotihdel ‘can tell, truthfiil
(thilé i, con'istent with his protris] staterientt‘4iid ‘with: the proba.

- Bilitiss o8 thé tiide ag outlined by othé'r"Wi%{iﬁéééaﬁ)fh&ilﬁéél should not

droddieRiiinG koopt for the purpose’of brifging out Matters which -
iy WU 9411 B Bavorablo to his sidy BT
P dGRT Hay Biepived his case properly, ha il have interviewed

‘all the opposing Witnesses except the acoused and -will know wha
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neny: shuuld be.:: Accordingly,. he:should have no reason
hing expedition?. duwingshis cross-examination, hoping
othing favorable-to higuside: of -the case. A g00d Tule
oy in cross-examining a witress id:this: Don’t ask a question
hegs unless you know what, Hisiahswer will be. - If the answer
own, it is especially dangercus:tvask questions of the “how”
_‘Why” variety, as they may: glvesthe withess an opportunity to
lgtor testimony that may already be damaging. If counsel elicits
imdiserepancy on cross-examination'it is:often better for him to wait
#id: stress the 1nconslstency in angument' tthantoi ‘press the: witness
hiit. If there is an explanation; it 1s»opposmg counsel’s respon-
&ibility to elicit this on redirect examination, . .
#If an opposing witness, whose testimony gt the tma.l was da;maglng,
#idde a statement (or engaged in other conduct) prier to-trial incon-
ghétent, with portions of his testimony on the stand; eounsel should
Prepare to attack his credlblhty by laying the necessary foundation
“.#or: the introduction of the prior inconsistent statement. In this
iaonnectlon, see paragraph 158¢ of the Manual. Immaterial er in-
consequential discrepancies between the testimony and a prior state-
iment should not be made the basis of an attack on the witness’ credl-
rbl*luty Such an attack may serve only te irritate the court.
" ill§ is usnally bad practice on cross-examination to have the witness
aépeat the testimony he gave on direct. examination, Insome cases,
this method may elicit, answers that vary slightly from those'adduced
on - direct examination, and in some rare instances it may tend to
Hiscredit the witness by showing that he has memorized his testimony.
Hir most cases, however, nothing ‘will be accomplished exoerpt to em-
o xphaslze the strong points-of the direct testimony. - '
- #(ross-examination should be confined to thege portions of the dlreot
ﬁﬂéﬁtlmon,y which can be successﬂllly attacked. - A- point-dumaging
4o :the ¢ase of the opponent which. is clearly.established on cross-
ssxamination is more impressive standing alone than the same point
twhscured by a mass of futile testimony. For example, if it is planned
%o attack only- the credibility of the witness, the cross- -examinatioh
Yshould be confined solely to that matter.” If counsel wishes only to
bring out testimony favorable to his side on & particular point; he
g +tisunlly should lead the witness directly to the pomt mvolved 611c1t

Bﬁhe’demred Infomatlon and Telease the ‘witness, SEEC RN

S CROSSEXAMINATION OF ACCUSED: | ‘
.:Scope, generally.. The accused may; tegt;fx ,gr ,mpt, m hlS d1scre-
. I he does not. testify, ngthpr comypent, o that. fact,_nor an
- herefrom a8 to his.guilt is, pevupigsible,. If be, does testify,
e, subject to . cross-examination., undar oath like any. other
itness, except. that. hls crossrexa,mmatg;om i, ysually w;tder in,seope. -
Vihen the accused testifies in denial or explanation of any offense for
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which, hes i i%opodsexamination may cover the whole
swb{ipet ,Qiﬁ) L i:bgffﬂ'iazb_oﬁense.- Any fact relevant
and fateriy moththeatensed’s guilt or to his credibility
A8 an the :subject of cross-examinmation, and the

hltgn. the stand; cannot avail himself of the privi-
Hinerimination: to escape proper cross-examination
ampoffensesabiout which he has testified. - However, he can
iy Bdspuivilége @s to- questions asked merely for the purpose of
g ]ﬂq@r‘ isppredibility and not. otherwise relevant to. the offense
;@Q@y@@["i(sms'kMGM,‘s1496(1);, for scope of cross-examination of
-soeysed dhveiease; involving multiple offenses, and in a case where

~ - mcbused testifies for a limited purpose.) - :

ity Chardacler:of the accused, evidence of other offenses. 1f the
- apousbdohas, testified as a- witness, his credibility is-in issue and is
- fuhjéat ito attack. - Where the aceused has not testified, it is a gen-
wenal:tule that evidence that the accused has a bad moral character or
- ae eommitted other offenses may not be introduced for the purposs
-of raising an inference of guilt, as there might be a tendency to find
him guilty simply because-of his bad record.. o S
“In.order to show the probability of his innocence, the accused
may-—whether he testifies or not—introduce: evidence of his .own
good character, such as evidence of his military, record and evidence
- of his general character as a moral and well-conducted person.. He
‘may not introduce évidence as to some specific trait of character
“unless proof of that trait would have a reasonable tendency to show
-that it was unlikely that he committed the particular offense charged.
For example, evidence of good charncter for peaceableness would
be admissible in the prosecution for an offense ‘involving . violence,
‘but would be inadmissible in a prosecution for- . nonvielent theft.
Aifter the accused introduces evidence: as to hisi:good: changeter, the
prosecution may introduce evidence as te-hig:bad charactet, . How-
-ever, the character evidence in: rebuttal will:be limited by ‘the.scope
iof the: character evidence introduced by . the!acoused. ‘Thus, in a
«prosecution for lerceny, if the nccused: hds: introduced ‘evidence.of
highonesty, the prosecution must:limit itg rebuttal evidence to proof
«off liisbgd character as to honesty,: i <.+ RN e

115t hogpnieral rule, evidence. that the.acaused has icommitted: other
+offenses of acts of miscondiot is:not ddnrissible because it would tend
bifly to prove that the accused had a predis osition to do acts of the
“Kitd domtnitted and, conseqtently, ‘thit He'dd fhé hict chafged.  The
R Pﬁ)‘liﬁff&?d%ﬁs"hbt ‘apply, howevér, if'the efv’ib‘lkﬁéé"bf other offenses
- ptgatoitritdndust has u substantial valhe in téhding to show &
- ERHRAHEPR I tiat of predisposition to ‘bomit erinies: For exam-

PIR M dlarldd'ts wliniseible if it tends (1) o identify thé nccused

: gﬁg pERBER R o oftense charged, (2) ‘to show his 'motive,

ELERRY ) Lot i T Bt by i oyt 7
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Msdlenign, (8) ‘to show the-scctsed’s: consciousness of guilt (if
iroslédge or intent is a vequitement of the offense charged),
frefinte: the accused’s elaim that his participation in the offense
the result of accident or mistake: of was the result of entrap-
.OF ( 5) to rebut any partwular defense raused by the a.ccused

It is funda.mental that each mde must be given the
nlty to cross-examine the- w1tnesses, ca:lled by the other side.
_a.rﬂy cross-examination should be limited to the, issues concern-
g which the witness has testified on direct examination and to the
Aguestion of his credibility. The cross-examiner will be allowed Tea-
sonable latitude, however, as he may not. wish to diselose in advance
hat. pertinent facts he believes he can bring out. on. crosg-examina-
n. - Cross-examination is an effective means of: sﬁtmg out'the truth,
siovealing the whole truth, and exposing falsehood - in the trial of
1ERgeE. One particularly 1mportant purpose of cross-examination is
140, bring out the whole-truth if only a part of the truth has been stated
«on direct examination. This can only be.done-by having the witness
explain the details of matters which he mentioned generally in his
. ufitect testimony or, in those instances where he has omitted some
smaterial circumstance, by having him supply the omitted matter.
anAmnother important purpose of cross-examination is to test the extent '
#fo-which the witness .can be belioved, Very few witnesses will con-
gs;;iously distort the truth and still fewer will commit deliberate per-
inry or falsehood, The. cross-examiner should stress defects of
sgbservation, and inconsistencies between the testimony of the ‘witness
,@nd any former staterents he may have made. The cross-examin-
r's manner, however, should always be that of a man.who is trying
- 10, establish that the mtness is honestly mistaken in some one or more
jaterial features-of his testnnony A hostile or: n,ggresswe ‘manner,
w0r one which gives the impression that the crogs-examiner thinks he
has a duty to expose a liar, may serve only to gain sympathy. for the
g ‘witness and ordinarily should not be adopted,
3. Cross-examination generally limited to isoues covered on
direct examination. ‘Except when impeaching a witness,’cross-
Wxamination is generally limited to issues concerning which the wit-
joiis testified “on -direct examination: - Of mnecessity, Liowever, the
toss-examiner may have to’ question the wittiéss eoncerning matters
ot -touched upon by the direst examination.’ ‘The extent of cross-
i{& mination with respectdo o legitiniate subject of inquiry is within
fhe  sound discretion of the law officer- ¢president - of . a - special
-ma,t'tml)
3 leading quesﬁons. Generally, lea.dmg queqtmns may be -
on cross-examination. Their value is that they perm1t ‘counsel



to focus the:attention of the-witness and the court on the exact point

e desives to-émphésize: «Such questions should be phrased so that
- they: will ireqirive th witnessito: give the specific information desired

and prevent him fedmistmphasizing damaging testimony already given
on! direct: extmiddtion:: iBe: fair with the witness. Do not misquote

Jim o g,gamﬁ*m}ﬂmdhlm by .basing a subsequent question upon
ah answer whish Re did not give. Such tactics are unethical and

unworthy of ah-officer. Counsel who engage in such practices, even

“when! tHey 4rd it #opped short by the court, are likely to prejudice

thé cotirt’ ‘g insi iﬁﬁgms&IVes and the side they represent, and, in any
évént, *any  ap] urent' damage can be repaired easily on redirect
akhahiddtgon. e ' |

SRR 2 1% W) T SRR

12, IMPEACHMENT o :

.. Impeachment: signifies the process of attempting to convince the
triers of fach thetiallior part-of the testimony of a witness is unworthy
of helief. 1 Any withess, including an- accused who testifies, may be
impeached: by -the-adverse party. In a few!instances a party may
‘impeach- his..own: :witness,. such: a5 when the witness proves to be

unexpectedly hostile or'when the witness is made indispensable by the

Jaw-or circumstances of the case, - :

TIn general, s witness may be impeached by showing that he (1) has
a bad character as to truth and veracity, (2) has been convicted of a
felony by a civil court, or by a court-martial of any type of an offense
for which the maximum punishment prescribed in the Manual is con-
finement in excess of 1 year or a dishonorable discharge provided that
the offense also is of such a nature as logically to cast'some doubt upon
the veracity of the witness, (3) has made a statement or engaged in
other conduct inconsistent with his present testimory. vespecting a.
material issue, or (4) has reason to be prejudiced or biased.
. Counsel should refer to paragraph- 153 of the Manual in -deter-
mining how and when to use impeaching evidence-and liow and when
the 'credibility of a. witness who' has beert impeached may be

-reestablished. - v :

13. DESCRIBING WITNESSES' GESTURES, .
... Many times a witness will angwer .a question by making gestures or
‘by.referring to something in or outi.of. the courtroom.. Thege. refer-

. gnges,and gestures. often are essential to.a complete understanding of

R  G$0F8y JWhile the actions of the witness may. clarify the matter for

Bt,;they are of no help to the reviewing authorities; therefore,
|4 describe such actions for the record. ' See appendix V.

ey, rule provides that no statement offered

d R o R TR P L S S S .
'conta_,lﬁned therein can be received as
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nmnless its maker can be subjected. to. cross-examination.
18, dn -8, prosecution for stealing property from a footlocker, testi-
nycof A that B said he saw the accused take the property from a
#locker is not admissible to prove that accused took the property.

oi fact that such statement was in writing would not change the
uls..  If B told the investigating officer that the accused tock the
toperty, even if the statement was typed, signed, and sworn to,
a written statement still would not be admissible to prove that
socoused took the property. - In order for this prosecution’s state-
0 be received into evidence, B must testify in court and the
orise must have an opportunity to cross-examine him.

¢ hearsay rule does not mean that a witness can never testify as
hat he heard others say. Often one of the issues in a .case is
her a certain statement was made, not whether the faots stated
ferein are true. For example, if a soldler were. being tried for
jsrespect towards an officer by calling him a “stupid fool,” a witness
o heard the remark could testify as to its-contents. The testimony
would be admissible, not to prove that the officer was a “stupid fool,”
ut only to show that the accused did, in fact, make that dlsrespectfu]
ghatement,

b, Exceplions to the hearsay rule. There are certain well-estab-
lished exceptions to the hearsay rule. These exceptions-are based
the principle that, under certain clroumstanees, a statement (oral
r-written) of a witness made out of court is as trustworthy as if it-
ad been made. under oath in open court where he was subject to
Poss-examination, scrutiny, and confrontation. This trustworthiness
ually stems from circumstances showing that the out-of-court state-
ent ordinarily would not have been made unless it were true. The
_xeeptlons to the hearsay rule are dlseussed in detail i in paragraphs
{40 to 146 of the Manual. : :

B ADMISSIONS AND CONFESSIONS |
: a. Definitions. One of the prmclpel exceptions to the hea.rsay rule
that which permits evidence as to voluntary admissions. or con-
sions made out of court by the accused. This exception to the hear-
7 rule may be used only by the prosecution. The defense cannot
or admissions and confessions of the accused under this exception.
ﬁonfeasaon is an acknowledgment of guilt. Thus, statements by a
dier that he “held up A and took his wallet” and that he “went over
 hill to get out of the Army forever” are, respeetively, confessions
154 bery (Art 122) and desertlon (Art 85) . However, sta.tements
llint he “started to pull a gun on A but ran when I saw the cops”
t he “went over the hill to:see my mgther for 2 da.ys” are only
§§s ns with respect to the. oﬂenses of. robbery and desertion. The
fer etement is, however, also a confessmn of absence without leave
ri’: 86).
29



- Confessions-or-adinistonaioome 'in: as an exception to:the hearsay
rule' sincestheyt arssdiclarations mmde out of court, not subject: to
‘cross-examinationyantdandeived as.evidence of the truth of the matter
declgred; - Tlhéunfionalenissthat accused cannot complain of being
‘dended: ark:opporthmity toi test: his own credibility and the fact that a
- person:igemerallys#illihotomake an untrue admission’ of criminal
miigeonduobion - hoguie o o -

1+ Thespulps sabdithe admissibility in evidence of admissions and con-
-féssioﬁsigbmenadlygwpply:-'o’nly: to statements made by an accused out-
sidebe thyypantioylar:court by which he is being tried.. An accused
may completely! acknowledge his guilt by a plea of guilty or in his
dest oy iy wwitness. .. Similarly, his testimony may .contain damag-
dng-admissions.: i Invisioh circumstances, no question of : hearsay  is
Snvilvell:-s Péfon sto-trial, counsel should make a detailed inquiry
‘eehderning; the birsumstances surrounding the making of the admission
«orieonfessiém;t /The. ‘purposs! of this inquiry should: be: to determine
whistherthe bonfession or 6mission is-subjech to-objection: at the trial
on the groutid:that it-was improperly obtained. ‘See Article 31 and .
paragraph 140z of the Manual. . T :

b. Mechanics. of introducing statement in evidence. To intro-

- duce a ‘written ‘confession or admission into evidence, s witness who

- wag present at the time the statement was written, signed, or sworn to
should; after both sides have been permitted to introduce evidence. of
the circumstances -surrounding the making, signing, or swearing,
identify it as a statement written, signed, or sworn to by the accused.
It should then be offered in evidence as an exhibit. An oral confession
of the accused may be proved by the testimony of anyone who heard
him make it. e : T :

~In order for a confession to be admissible, evidenes must be intro-
duced by the prosecution showing compliance with Axticle-81. - The
evidence must reflect that the nocused was. properly. warned in ac-
cordance with Article 815 and that he was not compelled or induced
t makd' &' statement in violation of Aftidlé 1d.’ When an issue of
voluntaringss is raised, the law officer, of ‘the  presidént of a spécial
court-martial (subject to objection by driyinember of the court), nust,
88 considering the evidence, ‘jther ‘axcludé the confession or re.
cbive'lt into’ evidence. Tf he received it "He must then instruct the
coitrt Minbers that they must distegard it fihless they find that it was
Vointaly, e o R
6 Dhigie st be other evidenice of the offense.  An accused can-
“Hot" By dottvioted upon his uridorroborated obifession. - Otheér' evidence
miist b ‘Rfé’é{éhifed, “wholly apart from any Egh‘fé’s"sibh“or' admission by
thénadtisall that e ofense charyed wak probubly eommitted by somis-
ohd. ; PRy faw 5" donfession or admission tnust be corroborated
by 8oriie! ‘_j@eﬁ_féfé;’@githéﬁ direct.or cireumstaiitial; bearing on’ eagh ele-




; hifferigaralleged, save only the identity of the perpetrator.
i, prosseution for larceny, independent evidence that the
Sty Iteged to have been stolen was taken under circumstances,
e tliwas taken without the consent of the owner, that the prop-
Hsome value, and that the accused never intended to return
perty (for example, evidence that he attempted to sell the prop-
ftyuy third party), would be sufficient corroboration of & confes-
ffdarceny. Evidence of a 10-day. period of AWOL, however, is
Jone sufficient to corroborate a confession of desertlon This is
hwse showing a short period of unauthorized absence without
sdoes not satisfy the requirement that there must be some evi-
-support an inference of intent to abandon the service perma-
.-Such intent to desert may be shown, however, by circum-
1 evidence from which the probable existence of the intent may
forred. For example, evidence that accused lived, worked, and
as if he were a civilian would be sufficient to corroborate the ele-

. 1 pertinent documentary evidence must be carefully examined.
lg?r example, if the trial counsel intends to- prove an initial unauthor-
: a.bsence by an extract eopy of a morning report, he should ex-

ract a.ctually ‘refers to the accused (name, gra,de, serv'lce number,
nd:organization), and that it contains an entry signed by a person

yorized to prepare the mornlng report showing the initial un-
fhorized absence on the date a,lleged in the speclﬁcatlon 11 there
i, defect in the extract or if there is discrepancy between the entry
he allegation, he may 'have to obtain a correctly prepared extract,
some other means of proving the offense, or obtain authority to
the a.llegatlon in the speclﬁcatlon to conform to the entry.

FICIAL RECORDS

General. An 1mportant exception to the hearsay rule is that
permits the use in evidence of ofﬁclal statements in writing.
statements in writing must be made as a record of a certain fact
yent by an officer or other person in the performance of oyﬁm,al
imposed upon him by law, regulation or custom) to record guch
or event. Addltlonelly, such officer must be charged with know-
ascertaining through appropriate and trustworthy channels the
tof the matter récorded. Any such record is competent evidence
6 facts or events recorded without: ca,lhng as'a Wltness the officer
jfier person who: made it. For exa.mple, enllstment papers, morh-
guard reports, and service records are usua,lly competent evi-
of the facts and events reclted in them

1
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b AdmtgsibmtygfitfmnEoiﬁbiagj;;stetement in- writing, whether.ina - .

regulai sepisg ot redorlisropabreport; made ag o record of a certain event - -

igradmissible asievidence:ofthe fact or event if made by an officer. or

- other persorintheperformance of an official duty, imposed upon him - - -
by law, tegulativnorcustom; to record suchi fact or event and to know,

arto adedbtainifhough appropriate trustworthy.channels of informa-
tidriothe druth idf4hé matter recorded. It must also be recorded in the

“minnet-prestribéd, | If:the report is not required by law, regulation,
sopeubtompo it 5 not prepared in the manner prescribed, it will not
‘be: tédlmissiblaiin»evidence as an official record. For example, if.a
- mornitig peport ntry does not contain the signature of the officer re-
-sponsible for submitting the original report as required by regulation,

s ot adinissible’ in' evidence.. However, in the case of an official
‘recordomunde in conformity with applicable law or regulation and pre-
'parediby-one’ charged with ‘the official duty of:doing so, it may be in-

-forretd that such record veflects-the truth. : When trial counsel has a

.duly authenticated document, or admissible copy thereof which ap-

-parently satisfies the requirements ofsn official regord, he.may: rely on

the inference that the record was proper]y prepa,red by an authorized
pel;soh The falet that there was & lapse of tlme betweeri the happen-
ing, of aii event, and the execution of a record conccrmng it, does not
render the report. inadmissible but metrely affects the credlblllty there-
of. Slm]larly, the fact that an entry on an oﬁ"wlel record Was cor-
rected does not affect admlsafblhty -

"The fact that a document is an official wrltmg does ot én itself
meke 1t admissible in ‘eviderice to prove the truth of the matter stated
in' it For example, records which are mede prmclpally with 2 view
to prosecution dre not admiissible. Thus,’ the written report of an in-
vest1get1ng officer as to what a w1tnese smd at the mvestxga.tlon or'a
‘written, statement or. affidavit by a mllltaryipollceman thet accused
was apprehended, would be 1na.dm1531ble

N "::'fl_i--"" RS TN

18. BUSINESS ENTRIES e R

a. ‘General. Any writing or ‘record, whetfler ﬁl the form of entry
in's in's book ot otherwise, made as a memora.ndum or récord of any fact
‘oF ﬁvent is admissiblé as evidenca of the fa:ét or evént if 1t wals made in

, the """ guler course of business aid 1f 1t was, the regu]ar course of such

b §i e to make such an entry at'the t1me of the oceurrence or ‘within

re, éoiialile'time thereafter, ‘Such entrles are admxsmble even though
1 e ‘ot made or kept pursuant to ahy aw or regulatlon It must
y: o A ‘ Bo%ever, that the business entry was ‘8 record made for the
‘QP? Sithtic conduct, of the business. The ruies drscussed in 21 con-
Soriih EiE Qﬁan& ion of documentary evidéncs are applwable to
AN oh 6F Bt Ainess’ egxtnes. The custodmn of the records ;lS
ganeraullw me@@s thp,eutheﬁtlpetxng witness, -

I
r!
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rdeordsi Records kept by military activities, if the
[ pnragraph 144 ¢ and d-of the Mohual are met, may be
dghce:as business entries. - Accordingly, trial counsel
soresof the possibility of introducing into evidence a
1_1 ves ot qualify as an official record either because it is
by-1aw, regulation, or custom or becauseof defective prep-
or example, tally sheets used by a depot. warehouse as a
giness method of keeping a record of military stores pass-
it are admissible- although no regula.twn, directive, or

' -photogru.phs, X-rays, sketches,and similar projections of
ies, objects, persons, and other matters are admissible for the
of showing the truth of the matters deplcted therein: when
verified by a witness who can state from his personal Tnowl-
ot obervation that they actually represent the appearance of the
matter in questlon For example, in a prosecutlon for dam-
o Glovernment jeep, a photograph of the " ]eep taken after the
d:damage was sustained may be admitted in evidence. From
xamination of the photograph, the court may’ ‘find that the jeep
hen in a damaged condition, If it'is necessary to make ma.rkmgs
maps; photographs, or X-rays in order to make them meaning-
are should be exercised to have the markings made by a person
has personal knowledge of and w1ll be avalla.b]e to testlfy 1:0 the
epresented by the markings, .

AFFIDAVITS, MEMORA‘NDA o

Affidavits.. An affidavit genel.‘ally is, n.ot fa.dmmslble to prove the
the matters therein stated, for,it.is s ‘hearsay assertion,.  Affi-
s may be considered by the court in determining, certain proced-
i} {,q stions, such as whether. or not a recess or. eontipugnce should
tanted because of the ‘absence of a witness. Similarly, on inter-
ry'mattera rela.tmg to the propriety of proceeding with the trial,
hén a continuance is requested,-or to.the availability of wltnesses,
‘may: relax the rules of evidence to the extent of receiving
Addltlona.lly, the defense, if it so desires, may introduce
vits.or other written statements as tothe. character of the .a.ccusad
to mafters in extenuation. . ... .
Uramia,' A memorandum m&y be usqd by o wmnesa to re-
mem: When used. for, this purpose; the. menorandum-is
1ssible in evidence, but the withess may ' refer to it during his
ony. These memoranda must be shown g opposing tounsel.
mple, J rmhta,ny pohce‘m:am,*fwhilé‘» tbstlfy‘ihg, rmg‘ht mfer to 2
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‘apprehension.. of, the ‘accused, , It ghould.be noted that these mem-
oranda may.be ingny type of format. - ‘

Counsel. may alsg ¢onsider the use of a memorandum to supply facts
once known by the witness; but now forgotten. In such a case, how-
ever, the witness. must be able to. testify that the memorandum (e.g.
an old diary). acourately represented his knowledge either.at the time
of the making or af; the time he saw it. A memorandum ‘of this type
is admissible in-evidence toshow the truth of the matterstherein stated.

21. INTRODUCTION OF DOCUMENTARY EVIDENCE

The following p'roced'ura.l steps should be taken in offering docu-
ments in evidence: ‘ : ' :
. {@) The document should.be marked for identification and shown

to opposing counsel. . Co
_..{b), The materiality, relevancy, and authenticity of the document

should be established by sppropriate testimony or, in the case of cer-

tain documents (MCM, 1433), by calling attention to the authentica-
tion of the document. . - .

. (¢)-The, document should be offered in evidence. (This action

should be accomplished at that stage of the trial where the document

fits logically into thesequence of the cage,)

.. (d). Opposing counsel ghould be given an opporﬁunity to examine

the document again, to object to its admission, and to support his
objection by argument, by presenting evidence, and by cross-examin-
ing any witness who has testified concerning the document.

(¢) The law officer (president of a special court-martial) must make
a ruling on each offer of evidence. The document must be offered and
admitted in evidence before it may be considered by the court.

(f) If the document is admitted in evidence, it may be read to the
gourt by the side which made the offer. Depositions and former testi-
mony, when admitted in evidence, should be read to the court so that

opposing counsel will have an opportunity to object to any questions

and answers therein. “The document mey ther' be’ subinitted to the

court for its consideration. Depogitions and former’ testimony may

not'be taken into closed session by the court.

. (g) If the document is not admitted in'evidence, the counsel who
offered it may request that it be appended to the record for thé con-
sideration of reveiwirg suthorities (MCM, 54d). In the Air Force,
all exhibits offered but not admitted will be appended to the record
(AFM-118-8). Appendix VT sets forth examples ‘of how the more

wotiilbn tyes of documentary and ‘real eviderico may be introduced.
o - :--z‘_—...;‘",g ] . . ‘ . B Lo

P 7 Yl msmfym pe.fsoﬁ for any of the reagons stated
hay;eonsider the possibility of presenting his
fiioh." It should be noted, however, that an ac-




toed; to present. the testimony of an essential defense
ebosmon ‘The tules which must be followed
siiuging’of depositions are stated in paragraphs 117
jtlvely, of the Manual: They provide, among other
o ;party- wishing to take the deposition must give the
and his counsel reasonable written notice of the time
Oi‘ 1@ examination ; counsel must furnish opposing counsel
ints‘to be covered by the examination; and that the deposi-
j6- taken before a person who has the authonty (Art. 138)
r oaths——usually this should be a commissioned officer.
judicial interpretations of Article 49 have placed further
g on the use of depositions. - The rule may be summarized
follows: The accused has the right to confront the witnesses
im ; therefore, a deposition taken out of his presence cannot
in evidence over his objection, althiough he can knowmgly
is right to confrontation. Accordmgly, ‘whenever it appears
éposition may be necessary in the trial of a case, the advice
tance, of the local staff judge advocate should be obtained.
[Hore are two methods of taking depositions: (1) by means of oral
tories and (2) in the absence of an objection by the accused
%a ‘of written interrogatories. A deposition taken on oral exam-
'is considered the more desirable of the two.
6posi ition may be taken at any time after charges have been
unlegs it is forbidden by the convening authonty for good
t srefore, a request similar to that appearing in appendlx
e should beused. If the convening a.uthorlty grants permis-
ke the deposition, over ob]ectlon of oppoalng counsel the
| may be renewed at the tnal
&httendance of a military witness at the takmg of the depos1t1on
arranged by notifying the witness and his conunandmg officer.
ness i8°a civilian, however, he must be subpoena,ed or, if he
r voluntarily, formally requested to appear. A subpoena
d only after the charges have been referred to trial. In
‘éase he is entitled to travel pay and allowances as compubed
‘@hispter 13, AR 37-108 or chiapter 10, AFM 177-108, as appro-
d the subpoena or request should be a.ccompamed by n state-

. kmg of a deposmon by oral examma.tlon the witness is
,gul'o ¥ consel Tépresenting each side.” Unless the accused has
Bd*his right to confrontation the exa.minatlon must be conducted
" . The questlons and ansvvers are reeorded verba,tlm

ition ta.keh on oral - eXa.mlnatlon ig’ pa.rtlcula,rly demmble
ugh the trlal counsel and defense counsel can, 1nterv‘1e‘w
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the-witness; .the, latten,.for: one-of the reasons stated in Article 49,
cannot. be: present!-at; the: trial. “If the oral examination cannot be
conducted. personally: by either trial or defense counse] they should
prepame #-Themorandum:of the points to be covered by the deposition.

‘This. will-enable: the: egunsel who actually conduets the examination
‘to examine. the witness fully and effectively. In this connection if
. deposition igtaken after the case is referred to trial, the accused
‘maust beigiven the opportunity to accept or reject the officer desig-

nated; to represent. him at the taking of the deposition if that officer
hagnot, beehccepted by him
-iAppendix VII. gets forth the form used in the taking of a depo-

3811'!10111 upon oral .examination.
23 'I‘HE TAKING OF AN ORAL DEPOSITION

ey

Mechanics. Counsel desiring an oral deposition should give to

,every other party reasonable, written notice of the time and place
for. the taking of the deposition. The defense must always be af-
'fopded an opportunity to object to the taking of a deposition. See
;appendlx "VII for an illustration of a letter to be used.

It is the responsibility of the party seeking the depos1t1on to make
the necessary arrangements. This includes the securmg of a proper
Pplace to take the deposition, notifying and arranging for the presence
of the deponent, the accused, stenographer, the interpreter if neces-

sa.ry, and the officer deslgna.ted to take the deposztlon The defense

counsel may request trial counsel to assist in makmg these arrange-
ments Ag previously stated, accused may waive his mght to be
present at the taking of the deposmon If the accused is in cons

“finement and has expressed a desire to attend, armngements must

be made for his temporary release in the custody of a guard in order
t.o permit him to be present.
b ‘Procedure. Betore commencmg oral exs.mmatmn, it. should -be

determined that the opposite party, 1nc1ud1ng the accused if the
éd,epomtmn is being taken in behalf of the Govemment has had ample
;opportumty to interview the deponent The deponent will be sworn
in the game manner as if present in court. L1kew1se, the examination

of the witness will follow the usual courtroom pattern See 7-9,
11-18. ‘The questioning of the witness, however, is the prerogative

~of opposing counsel. Accordingly, the. officer: appomted to take the
'L&epoealtlon will not question the w1tness. Objections by counsel and

o
_~'tr1afla;ff)y the law officer or the’ ‘president of a special court-martial in
,ﬁhg avent ".bp deposltlon ig ultimately used at trial. At the conclu-
81on. EP

‘accuged .should be recorded but no rulm,g may be made by the
: k;mg the deposition. The ob]ectlon is. later ruled upon at

the w1tnelqs testlmony, the stenographer should, read the testi-
mony ack agsure correctness of questions and answers. The record
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o proceedings, as soon thereafter as -possible, should “be- tran-
diand presented to counsel for both-sides, the, accused, if present,
sidlrthe deponent: for & final check. It shiould then be signed by the
pénent in the presence of the:officer taking the -deposition: " If
gsdeponent is unavailable for sighature, this would be noted under
kobyped name togsther with any reasons for his absence. Counsel
r both sides should then indorse the deposition as having read it.
#T£:the case has not been referred:to/trial; the completely authenti-
Juted deposition should then'be forwarded to the convening authority
jor inclusion with the allied papers' in"the case, If the case has
Tiéen referred to trial, a Government deposition, when authenticated,
_ eft in the custody of the trinlcounselii: The opposite party, how-
"gver, must be given an opportunity to:examine it. " L

‘Y4, THE ENTERING OF A DEPOSITION INTO EVIDENCE
+,.0. Generally. A deposition is offered. into evidence in the same
anner as any other document, This means that the deposition must

. ’@gduly authenticated, The court will ordinarily do this by taking
fudicial notice of the seal or. the signature of the person before whom
it was taken. See 1474 of the Manual on judicial notice of signatures
- The party- offering & deposition must affirmatively establish that
the witness is unavailable for one of the reasons set forth in Article
49, A failure to -object to the absence of such -showing, however,
4will waive any defect in this regard.  Ft-is imperative that counsel
- ot rely on his opponent’s: waiver of & valid objection he must al-
“ways be prepared to prove-his own case.’ ‘When it-i8 claimed:that
- dhe location of the witness:is unknown, there must be:evidence of 'due
“sdiligence on the part of the party seeking:to’ admit: the’deposition
iiito ‘evidence to determine .the whereabouts of the witness. -<This
mequires prior planning and must be done considerably: before trial.
Just prior to the inception of trial is’too late to: permit exhaustion
16f the ordinary methods of acquiring information ‘concerning the wit-
Jness’ location. Such methods. include writing to the witness; phone
calls, and inquiries of local commanders or police. SRR
The party offering the deposition, however, is'not required to prove
fthe:deponent’s precise/whereabouts on the-day of the hearing. Proof
of the deponent’s residence, if it is the requisite distance away,is gen-
erally sufficient to render the deposition. admisgible. Additionally,
‘counsel may wish to make use of inferences such as that of continua-
tioh of residerice or that a person who was given s mileage allowance
vel to his place of enlistment has rqt'uiied td that place. I the
“dase, it must also be shown that the witness has departed the
fiation. Tf nonamenability to précis’is relied on‘as the foundation.
if admission of the deposition, the inability or'rétusal of the witness
attend the trial must also be shown. B

o
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- Coungel should-bé' awgre thatithe law officer (president of a special
cﬂurtvmurtial) ‘may-in'hib didoretion relax the rules of evidence to the
extent of reveiving affitlavits, certificates and other writings of similar
apparent authenticity ifor the jpurpose of establishing the unavail-
ability.of o withess. . Also, stipulations may be admitted to save time
and .expense:whers: nelther gide cares to ma.ke an -issue of a w1tness
ubsence. i

b Procedure: gfollowed. When a deposmon is offered,- the law
oiﬁeer (president.of & special court) will examine it before it is ad-

‘mitted.; Jfithe deposition contains questionable matter, or is objected

to.:by. counsel for either side, an out-of-court hearing as to admissi-
bility shoyld:beheld.by the law officer. The president. of a special
court-martial may:not hold an out-of-court hearing.,

e Qh]ectio;w, .As the deposition is read to the court, each side
‘may Tendw objections which were made at the time the 1nterrogatones

wore tedotdell 6F submitted for approval. “Each side may also object

' to the tesiﬁimohy'in the sume manner as if the witnesses were testifying

' Evrsen ‘A failive to object at the oral examiriation of a deponent
orwhen ' the interrofatories were prepared is considered a waiver of
thosé-errors ‘which could have been removed or corrected by the op-
ponent ifa tlmely ob]ectlon had been made.

25. STIPULATI.NS

A stipulation is an agreement. between the trial counsel and the

; defense counsel made with the consent of the accuged. - It is an agree-

ment: between opposing counsel as to the existence or nonexistence
of a fact, to the testimony of an absent witness, or to-the contents of

o doeum,ent. It may bé either oral or written and is used to expedite

the trial when there is.agreement between apposing counsel as te the
matters stipulated and the actual- proof-thereof is .considered dis-
pensable. For example, the parties .may stipulate that.if a: certain

~witnees were present he would testify to certain facts. The.stipulated

testimony of a witness is subject to contradiction -and 1mpeaohment
the same as if the witness were testlfymg in person, and it is subject
to all rules of evidence.

. The court need not accept a st1pu1a.t1on a.nd is not- bound by 1t even
J‘.ﬁalt- is received in e\ndence See appendix VIII for examples of
empula.tmm ' oo - :

‘ze.*wmt:l'JAL NOTICE

F{CA RTINS

ou F~mq.yi;1{el aTe euthopzed to ta.ke ]ud;cml notice o;lf certa.m facts,
wi '?uﬂ tl;l}e[necesszty of proof by the formal presentation of evidence.
) 131;:13 matters whwh courts martial mway notice are get. fopth

of the Ma.nua.l This llstm,g, howevel;, is not, all

_ aets out an e;a.mple of 8 request for the eourt

)!.

iuf

'-‘_j"'._’!‘ -}%'*-\;"":\ B




OFFER OF PROOF

General. When the law officer (president of -a special court-
al) refuses to permit defense counsel to introduce testimony or
‘evidence in behalf of the accused, defense counsel may make a
Wonoise verbal statement for the record setting forth the substance
f6¢ the expected testimony or a description of the item of real evi-
%ence. The offer of proof is made for the purpose of assisting review-
iz agencies in determining whether the action of the law officer
‘president of a special court-martigl) was proper. in excluding the
‘evidence in question; it is not to be considered by the court as proof
‘of the matters contained therein. . An offer of proof is properly made
‘after an objection to evidence offered by the accused has been sus-
tained. (See appendix X for an example of an offer of proof.) -
45, Documents. When s documment is éxcluded as not being admis-
‘dible in evidence, the document, or a‘'suitable- copy ‘or éxtract copy
‘thereof will be appended to the record of trial as an exhibit for the
nsideration of the reviewing authorities upon the request of the
‘phrty offering it or upon direction of the law officer. - S

s, PROOF OF VALUE OF PROPERTY

In certain cases involving offenses against property, such as larceny
r wrongful disposition, it is necessary, to prove that the property
“had some value or, in some cases, that it had a particular value. . The
amount of punishment for many of these offenses depends on whether
the property was of a value less than $20, more than $20 but less than
850, or more than $50. Generally, the value of property for pur-
poses of these offenses is the legitimate market, value of the item at
Ahe time and place of the offense, Methods of. proving the.value of

jproperty are discussed in paragraph200¢ of the Manual, - ...~




 Chapter 3
g =’I’HE TRIAL COUNSEL

Sectlon L. INTRODUCTION

29. DUTIES AND RESPONSIBILITIES—GENERAL

It is the duty of the trial counsel to prosecute in the name of the
Umted Btates those cases referred to him for-trial. Trial counsel,
therefore,'is .a repressntatwe of the United States. An impressive
- réeocrd of convietions is not necessary. It is his primary duty to see
that justice is done. To this end, it is his duty to see that all of the.
relevant and admissible facts avmlable are presented to the court in
such a manner as to enable it to reach a proper conclusion and avoid
8 'miscatringe of justice. He must not be a party to any course of
action tending to suppress the truth concerning the matter before the
court—whether favorable to the prosecution or the defense.

‘'When charges are referred to him for trial, he ‘will see that they
aré tried promptly before the court mdlca,ted in the indorsement
referrmg the charges for trial.” Unecessary delay in the disposition
of any case must be avoided or it may result in dismissal of the charges
on the basis that accused’s right to a speedy trial has been denied.
Ordma.nly, the trial counsel will be given wide latitudein the manner
in which he accomplishes his mission. In general he is free to prepare
each case as he deems proper and to bring to trial in the most expedi-
tious order the cases which he has on hand. The following material
suggests the procedurs to be followed by the trial counsel after a case
has been referred to him for trial.

Section TI. DUTIES PRIOR TO TRIAL

30. EXAMINATION OF CHARGE SHEET

After the trial counsel has received the charge sheet and allied
'papers, he should examine them carefully. As a preliminary matter,
the trial counsel should check the charges and allled papers to assure
that the file is complete. He must ascertain from the indorsement on
the charge sheét and the order appointing the court whether the
Gharges are in the hands of the trial counsel of the proper court. By
exammmg the charges and allied papers he can determine whether
any meniber of the prosecution or defense is disqualified because of

"




T pa.rtmlpa.tlon in the sa.me case. If .80, the disqualified member
- not sit in the case, and the matter should be reported to the staff
dgeadvocateor to the convening authority of a special court.  See 2.
The trial counsel then should check to make certain that the data on
o charge sheet is free from errors.of: substance or form. He should
mpare the name and description; -of the ‘accused in each specification
ith the. correspondmg data on page one of the charge.sheet; and
hether the charges and speclﬁca.tlons in the eharge sheet a.ccord with
pertinent forms set forth.in appandlfx 6o of the Manual or in other :
oritative publications. :
Trial counsel should note any - dlscrépa.ncles in. the orders a,ppomt-
g the court. He should examine the orders appointing all courts
.do-which the case has been referred, thie:charge sheet, and the accom-
panying papers to determine whether the law- oiﬁear and’counsel for
‘the prosecution and the defense have the necessary legal qualifications
fand whether any facts appear which disqualify the law officer. or any
:;{of the eounsel from acting in-the case. If, with respect to the qualifi-
‘gations of the law officer or counsel, the- court is not legally constituted,
the trial counsel will notify the staff judge advocate or representative
of the convening authority of a special court.. See2. . .
~ If the trial counsel discovers a minor error in the charge sheet, for
‘example a misspelled word, 2 transpogition of words, or an error
o:E similar nature, he should correct it and initial the ‘charge sheet
: d,dja,cent to the oorrectlon Thus, if he finds that the accused is
Aéderibed by one name on page one of the charge sheet and by another
"name iri the specification, the trial coungel Bhould reconcile and correct
“this-discrepancy after conducting ally niacéssary I mqmry Errors of ‘a
iibstantial nature in the’ cha.i‘ges ‘and speclﬁaa,tlons, _1n the orders
ppointing the ‘court, ‘or in the ‘accompahying’ papers ‘shonld be
eported inimediately to the- staff judge advocate of the GCM: con-
‘ening authority or'to the represantatlve of the specml ‘court-martial
onvening authority. For example, o specificationi which'varies mate-
glly from thé approved form in appendix 6 of the Manual should
. b‘oalled tothe attention of the above a.uthontles nmnedlataly, 50 that.
He specification may be amenﬂed if necessdry and requlred additional
retiial procedures, to iticltds additiondl 1nvést1gaf,10n, conducted.
*The trial counsel $hould theh exanitie the record of previous con-
victions for completeness,‘admlss‘i‘blhty ‘and *freedOm frotn errérs of
orm and substance.’ Fié $hould’ sectire s Hew “fixtract of’ Military
Records of Prewous Conwctmns” theré ﬁhere a,r' :*’ai‘ﬁy prevmus con-

L. ;SERVICE OF CHARGES | PP
When the charge sheet is. in proper form elther a8 recewed or after-
inor corrections have been made, the trial counsel will cause a dupli-




cate copy .of it.to' be served. on'the acoused immediately. Prompt
service of the:charges is important since the accused must be given a
reagonable period:of titnein which to prepare his defense. Service of
charges-is accomplished: by the trial counsel or one of his assistants
personally delivéring to the'accused a copy of the charges and specifi-

'~ cations:upon:which he-is to be brought to trial, identifying himself

to.the acoused,-and:seading to him the contents of the charge sheet.
He'should ‘advise the accused of the name of the appointed defense
counsel and:inform him that the latter will communicate with him in
the near future concerning the case. He then completes and gigns the
statement: of service on page three of the original charge sheet.

..Aftera 0opy of the charge sheet has been served on' the accused,
the. appointed defense counsel should be notified that charges have

‘béen:served.on the accused and should be furnished with duplicate

:00pies of the charge sheet and all accompanying papers. In the event

~that .duplicate copies of all papers are not available, the trial counsel
dhould so advise the defense counsel and permit the defense counsel

‘to: examine the original papers in the case file. Whenever copies of
accompanying papers are withheld or their examination by the de-

“fense denied by order of the convening authority, the defense counsel

should be so informed.-

22 INITIAL PREPARATION FOR TRIAL |
" 6. General. After serving the charges on the accused, the trial
counsel should determine from defense counsel whether the data shown
on the first page of the charge sheet is correct. He should then study

- the charges and specifications contained in the charge sheet and be-

come familiar with the basic elements of proof required for each
offense charged. In most cases, this information can be found under
the discussion of the offenses in the Manual and DA Pam 27-9, The
Law Officer, or AFM 110-5, Court-Martial Instructiins Guide. He
then is ready to plan the prosecution’s cage, that is, he can determine
exactly how he is going to prove that.the accused committed each
of the offenses charged. The trial counsel should indicate by appro-

‘priate notatjon in his trial notes (app, ITI(A)) under each element.of

the offense the evidence which he .intends to introduce in support of
that element. Except to the extent that this burden may be relieved

by glﬂeg."qffguilty, the burden is on.the.trial counsel to present. com-
pg@}zﬁgﬂd@n@e showing beyond a reasonable doubt that—, - :

1), The offense was committed;
- «(2) Theagoused committed it; and e :
“. - (8) The accused had the requisite criminal intent (if an essential
- element of the offense). ST e
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{Prial counsel must also be'prepared:to be able to establish jurisdiction
iover the accused and the offense in the :event that-an attack on such
jurisdiction is reasonably expected.: <" - - '
b. The adequate preparation-of a case. . Counsel should enter the
trial of a case only after proper preparation and knowledge of:the
facts and law applicable to the case..: This encompasses among other
things a plan for thorough presentation of the facts. The proper
fprieparation for the presentation of the:factsiincludes—a detailed out-
lining . of ‘the essential elements -of -each offense’ charged; a careful
investigation of the facts surrounding each offense charged to include
dnterview of all available witnesses both: for prosecution -and  the de-
sfénse; and analyzing and anticipating the epposition case. '
Knowledge of the law of the case to-be tried includes— - -
#::. (1) Consulting.any disoussion-of the offenses alleged which may
#+ be found in ‘the. Manual, makingsure:that later case law has
iy ‘not overruled or modified such discussion, or consultinig other
-appropriate authorities in the event the offense ig'not one dis-
. cussed in the Manual, - - : SRR
i+: :(2) ‘Becoming familiar with the-elemerits of proof of each offense
alleged and lesser included offerises (DA. Pam 27-9, The Law
- Officer; AFM 110-5, Court-Martial Instructions Guide).
- (8) Anticipation of defenses and the law relative to each (e.g.,
. intoxication, lack of intent, mistake, unlawful search and

z geizure,ete.). S :
& (4) Familiarization with the rules. of evidence (ch. XXVII,
05 . . MCM) and with relevant case law pertaining: to points of

i . evidence'which may beraised. - . .. .o - - SN

t is the responsibility ‘of trial counsel to-anticipate and. be fully
pared to meet the objections which: the. defense. might raise-in a
tion to dismiss or in a motion for appropriate: relief. . He must
prepared to introduce pertinent-evidence and to present arguments
he law officer. 'See example in paragraph A, appendix IV, . Trial -
nsel, however, should not contest a valid defense objection raised
appropriate motion.. See example in paragraph B, appendix IV.:
MATTERS AFFECTING DESIRABILITY OF PROCEED-
6 WITH TRIAL
neral. When the trial counsel is preparing a case for trial,
may discover information that causes him to conclude, that trial of
so is inadvisable.. Such information may have been unknown to
vening authority at the time he referred the case for trial and,
pefore, should be brought to. his attention with an appropriate rec-
pendation (MCM, 44/(5)). Some matters which affect the desira-
‘oceedi trial of 4 cage are—insenity, of the ac-

eeding with the . A Cage are- C
the time of the offense, at,the time:of the.investigation, or at
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‘the time the.cage is ready:to. be tried (MCM, 120-194) ; repudiation by
& material. witness of his original version of the manner in which an
offense occurred ; or evidence of an offense not charged.
In his preparation ofa case,.the trial counsel may discover new and
-substantial-evidence: favorable to the accused which apparently wis
_unknown to the convening authority when the case was referred for
trial: 'When this 'occurs, the matter should be reported immediately
by-the-trial counsel to the convening authority, or to the staff judge
:wdvocats in cases-which have been referred to a general court-martial
for'triak- -
. The same procedure should be followed when it is discovered that a |
~ vital prosecution witness has disappeared, will not be available at the
trial, or has repudiated his previously given testimony. -
.+:Any substantial variance between the allegations in the gpecifica-
‘tions 4nd the proof also should be.reported. - For example, if,in a
‘wrongfil appropriation. case, the trial counsel concludes that he can
Pprove-the.wrongful taking, obtaining, or withholding of only four
" of nine items alleged, he should report that fact to the convening au-
thority so that the specification can be amended to conform to the
expectad proof; otherwise, the court may be faced with the technical
problem of finding the aceused guilty by exceptions and substitutions.
- b. Action when the accused is believed to bé insane. If the trial |
counsel becomes aware of facts indicating that the accused lacked the |
required mental responsibility at the time the offense was committed
-(MCM, 1205) or that he lacks sufficient mental capacity to compre-
hend the nature of the charges against him and intelligently to co-
operate in, or to conduct, his own:defense. (MCM, 120¢), the trial
counsel should bring the matter to the attention of the convening au-
thority, stating the reasons for his views and his recommendation as
to the action that should be taken. .For example; the trial counsel
‘ight recommend that a board of officers. be, .convened to make an
inquiry -into ‘the mental condition of the . accused. . See paragraphs
120 to 124 of the Manual for’s gérieral discussion of the subject of
;1 A0, addition, if the case was referred for trial by general court-
martial and it appears that Article 32 was not substantially complied
with and that the accused may be prejudiced thereby, an iminediate
report” of "the ‘matter should bé adé to the corivening suthority.
MO, a47(5). e
" Whah matters such as the foregoing are 'referred ‘to the convening
WtfhoFity; the trial counsel may make such ‘reéommendations 'as he
‘d84ml Prdper’ Thus, when the circumstahdes réquire it, hé ‘should
1t Hesithta to'fecommend that all or certain charges or specificitions
‘Be withdtawh; dismissed, or amended.  Only the ¢onvening authority,

Kowevél, canm withdraw a charge or'specification from trial. - .
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'ADMINISTRATIVE DUTIES -
General, Although the trial: counse] 18 respons1b1e for the exe-
i of the administrative duties’ disctissed in this paragraph, he
‘delegate their execution to an assistant trial counsel or to a clerk
fifiovided by the convening authority. “The trial counsel must make
Whé hecessary physical arrangements: for the.trial. - It is his duty to
te an appropriate and convenient plaoe to’be used as a courtroom.
should see thet suitable furhiture is provided, as well as other
THeessary items such as stationery:and pencils.- ‘Prior to the opening
48f ‘court; he should prepare a typewritten-copy of the charges and
“pecifications on which the accused will:be a.migned for each member
L§#the court, the law officer, and the asoused.: -
bur g, Furnishiny law officer with charges and. speciﬂcations, find-
Yiigs and senterce ivork sheets:  Trial counsel in & general.court-
“fiartial case should furnish the law officer with a copy of the charges
%ind specifications a8 soon as ¢opies are made. This will enable the
9w officer to analyze the charges and specifications in advance of trial
and to propare tentative instructions. This practice should not be fol-
“owed in specm.l court-martial -cases; as-the ‘president, -of the court
“#hould not be given a copy of the charges and specifications prior to
tgrraignment.  In this connection, see paragraph 564 of the Manual.
7Also see DA Pam 27-9, The Law Officer, or AFM 110-5; Court-

‘«’*Martlal Instructions Gulde, as appropriate, for examples of ﬁndmgs
P ‘ind sentence work sheéts for use by the court: whloh should be- pro-
E pured by trial counsel prior to'trial. :
L *-Tn trials by general courts-martial, the tna[l ceunsel should insure
| “thiat no member of the court has access-to the Manual or-othér legal
i <authorities durmg the trial." In trials- by special court-martial, he

“gimilarly must insure that no-member of the court except the president
‘has access to legal authorities during open gessions of the-court, and
b that it is not used at all during closed gsessions. - Nermally, this. mey be
Jt).ccompllshed by a preliminary ¢heck of the courtroom and: by removmg
k- i1l copies of the Manual whenever the eourtisclosed.
jf 1450 Time of trial; notification of personnel. When charges are
|- #riferred to the trial counsel for triel, it is his: duty ‘to see that they are
1 %rought to trialas promptly aspossible. -
;‘ “The trial ¢ounsel should codrdinate’ with the pres1dent of the court
j “in’ fixing the time and place of ‘trikl‘ and ‘to learn- the: wishes of the
i . “president concerning the uniform to’be worn. A ‘court-martial should
| ot meet at unusual houte except under extraordinary circumstances.
" As a practical matter, the trial counsel must coordinate the desires: of
b <'the defense counsel, the law officer, and the' president in: fixitig a trial
- t“dute which will 'be acceptable to the president, foasible, and otherwise
- “romtually agreeable. - While both ‘sides' must be-allowed & reasonable
b 'time to° prepare for trial, it usually is prSlble to arra.nge a date for
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trial even though either or both couridél have not fully prepared their
casges if it-appears. that sach: prepa:na;tlon awill be completed before the
‘dateset. Ifpithér side will require.an unusually long period of time
to. prepare for trial, the trial counsel should report the matter to the
convening authority, setting forth the reagons for the delay. The
defense counsel may. request a postponement of the time for assembly
of the court.in order to secure the attendance of a witness, to take
depositions,.or for any other proper reason (77¢). The trial counsel
‘should require that each request on accused’s behalf for any delay or
‘continnance be.in writing and attached to the record of trial so that
~acoused eannot thereafter claim that he was prejudiced by the delay or
that the trial counsel was negligent in failing to bring the case to trial
promptly. . When the date of trial is finally agreed upon, the trial
counsel must notify the members of the court and.the other parties to
the trial of the time and place of trial and the uniform to be worn.
~The notice:may be written or oral, depending upon the circumstances.
“Generally, a telephons call followed by a written memorandum is the
best procedure,

.d. Attendance of the accused Arrangements should be mnde to
-insure the presence of the accused at the trial. If he is not in confine-
ment, notice to the commanding officer of the accused is all that is
necessary ; however, if the accused is in confinement, the officer in charge
~of: the confinement facility should be notified.. - Although the practice
varies in different commands, the commanding officer of the accused
usually arranges for the appearance of the accused and can provide
whatever physical restraint may be deemed proper. The trial counsel
should inform the officer who is. responsible for the attendance of. the
accused as to the uniform which has been prescribed for the court.
An accused officer, warrant officer, or enligted person will wear the
“insignia of his rank or grade and may wear any decorations, ribbons,

or emblems to which he is entitled. .
e. Constitution of . the court. . Pnor to tha assembly of the court
for the trial of & particular case, the trial counsel should take steps
to assure that the trial will net be 1nterrupted because of the improper
constitution of the court. He should insure that all .members not
properly excused by the convening authority, including enlisted. mem-
‘bers, will be present so that the court will not be reduced below a
;quarum. in the event some of the members are excused by challenge.
- If excusals will affect the legal constitution of the court, the trial
cou,nsel will make an immediate report of such. absences to the conven-
ing authority.
. f. Request. for. enhsted peraannel on: oount. If an. enhstad ac-
cused :desires enlisted persons on the court whmh w111 try his case, it is
_.the duty.of the. defense counsel to submit to the convemng authority a
_ Wnblztan request for, ssuch members signed by the a.ccused Such re-




ly.-are submitted through the trial counsel (Art. 25¢).
.order to avoid any delay which might be caused by a last-
jest, ‘the trial counsel should ask the defense counsel to
;a8 soon as possible whether the accused desires enlisted
onsthe court. A prompt request will make it possible for the
1. to take timely action to have the requisite number of en-
ns.appointed to the court and present for the trial. An
o-has previously requested enlisted personnel on the court-
would-be permitted to tender a written withdrawal of such
ior to trial. If a specific withdrawal of a prior written re-
ot been made, an accused should not be allowed merely to
withie presence of enlisted personnel, as an unrevoked request im-
_gtatutory requirement as to the composition of the court-

nd it is not within the province of accused to waive such
ment. However, he may, after the court-martial is called to
d prior to arraignment, insert into the formal proceedings a
pawal of his request. The record should clearly show that ac-
a5 fully advised of his rights and was in no way misled into
ing his request merely. for the convenience of the Govern-

Excusing members from attendance. In the event a member
gourt asks the trial counsel’s permission to be excused from at-
¢ at & particular trial, the trial counsel should advise the mem-
is request to be excused from attendance must be addressed to
yening authority. The trial counsel has no authority to excuse
fiher from attendance and such authority may not be delegated to
jy:the convening authority. In some cases, the trial counsel and
¢fense counsel can reach an agreement, prior to the convening of
ourt, that meritorious grounds exist for challenging a particular
her of the court for cause. Where such is the case, the trial coun-
save considerable trial time by recommending to the conven-
nithority that the questioned member be excused from attendance
trial. ‘ '
Rillse of reporter. The trial counsel supervises the keeping of
betiord of the proceedings on behalf of the court. A reporter is
Hited in all general court-martial cases. A reporter is no? author-
an Ariny special court-martial cage unless‘the ¢onvening au-
r ling received special authorization from the Secretary of the
“See AR 22-145. - In an Army gpecial court-martial case, there-
o trial counsel may assume that a reporter is not authorized un-
he convening authority, either in the indorsement referring the
for trial or by some other means, has directed that a reporter
pointed. The foregoirig practice is not followed in the Air
[Bo#es. - See AFR 111-8 and AFM 110-8. - Without an authorized re-
Ftor, o special court-martial canniot adjudge a bad conduct discharge.
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4..Obtalning reporter. 1In all general court-martial cases (and in
special court-martial cases if & reporter is authorized), the trial coun-
sel should consult the staff-judge advocate of the command in advance
ofittial and make.arrangements for a reporter. In some instances,
howeVer, ithe.trinl-¢ounsel may be faced with the problem of locat-
ing mnd- proeuring ‘o court reporter for: the trial. Where military |
‘persohnel .ot Glovernment employees are not available to act as re-
porters; the trial counsel may have to secure a civilian reporter from
the:nearesticivilian community to report the trial on a contract basis.
See AR 87-106; AFPT 3-204. If the trial counsel cannot obtain the
services of a qua.liﬁed court reporter, he should try to locate a skilled
stenographer to act as reporter. In the latter event, it usually will be
necessary'to slow down considerably the tempo of the proceedings so

‘that the. stenogra.pher can record the proceedmgs -aceurately and

completely

In any event, unless the trial counsel already is well acquainted
with the quahﬁcaatlons of the reporter who has been assigned to report
A patticular case, he should interview the person assigned as reporter
to make sure that the latter is familiar with court-martial procedure.
More particularly, the trial counsel should instruct the reporter as to
the necessity of reporting the proceedings verbatim. He also should

emphasize that the reporter is to interrupt the proceedings at any time

when he has not understood: what has been said or when he is unable
to report the proceedings verbatim. It is essential that cases be re-
ported properly. The. trial counsel of a special court-martial whq
prepares a summarized record of trial may utilize the services of his
assistant trial counsel or request assignment of clerical help from the
convening: authorlty for this purpose.

35. SECURING ATTENDANCE OF WITNESSES

. General The trial counsel has the power to issue subpoenas to 1
compel Wltnesses to appear and testify before a court-martial, It is
his duty to insure the presence of those witnesses who are necessary
to the trial of the i issues involyed in the case (MCM,, 44f(2)). Be- |
fore subpoenamg a witness who is not readily available, the trial -
counsel should determine- whether the expected testimony of the
Wltness can be presented by a stlpulatmn or depomtmm Generally
spe&klng, the testimony of a witness who appears in. person before

‘a_gourt i more effective than testimony presented by deposmon or

by stgpul tion because it usua.lly makes a stronger impression on the

court members.

dvancq notmqatton of expected witnesses, When the trlal
ﬁrst ‘Teceives the charges in a. case, he. should immediately,
chg@k the i to detgrrmne what w1tnesses—defense and prosecution~-
pmbably W1 1 b&needed at:the trml ‘He should .communicate with
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Jythlephone if possible, and advise them of the prob-
witdrandsthat their presence as witnesses probubly will be
Muthe sfime time, the trial counsel should submit the same
: kiting to. the commanding officer of any military
viththe -request. that he notify trial .counsel if it ‘becomes
. the: prospective. witness to-leave the area prior to the
wAdditionally, trial counsel should notify defense counsel
Slablé witnesses, If the trial counsel follows this procedure,
goid unnecessary and embarrassing delays which may result
ness goes on leave.or is transferred before the case can be
fodrial, - ' -
ifary witnesses. To secure the attendance of a witness who =
he military service, the trial counsel should notify him infor-
it his presence at the trial is necessary. The commanding of-
fithe witness also should be advised of the need for the latter’s

pe< 80 ‘that the necessary arrangements for his appearance at
proper:time may be made. Where travel expense is involved, the
nding officer of the witness should be requested to have neces-
vel orders issued citing a fund citation supplied by the com-
! the convening authority. A witness should, if possible, be
at least 24 hours in advance of the time it will be necegsary
§irmtio start tothe place of trial (MCM, 1185). o
ivillan witnesses. Civilian witnesses usually are willing to
, trial voluntarily when it is clearly understood that their
d mileage will be paid. Consequently, unless there is reason
eve that the witness will not.attend without personal service of
ens, all that is necessary is that a subpoena in duplicate be

him with a request that he sign his acceptance of service
py and return the signed copy to the trial coungel (MCM,
ding the inclosed penalty envelope. See appendix 17 of the
Mia] for the form of subpoena to be used for a civilian witness.
cases in which it is believed that the witness will be unwilling
end the trial voluntarily, personal service should be made upon
# the manner indicated in paragraph 1154 of the Manual. If
ecessary to tender fees and mileage to a witness in'advance of
ndance at the trial, the trial counsel should confer with a fi-
isbursing officer to determine the proper method of obtaining
‘necessary funds. ‘ '
Defense witnesses. It is the duty of the trial counsel to take
gl and appropriate action to secure the attendance of all witnesses
ed by. the defense whose testimony at the trial is necessary, In
to perform this duty and to avoid the possibility of error, trial
should if pogsible, honor every reaspnable request from the de-
Tf there ig disagreement between the trial counsel and the der
ounsel as; to, whether the testimony of the. requested witness

£
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will be necessary, the matter should be referred for decision to the
convening authority-er to.the court, depending upon whether the ques-
tion is raised prior to or-during the trial. ' In such cases, the defense
~counsel will submit to.the convening authority or-the court, as appro- -
priate, @ written request for the attendance of the witness, together
with.a signed statement containing (1) a summary of the testimony
expected from the witness, (2) the reasons why the personal appear-
ance of the witness.is necessary, and (3) any additional matters show-
ing that the expeoted testimony is necessary to the ends of justice.

Where-a requested defense witness is an essential witness, and within
- the reach of process, his presence at the trial may not be denied to the
accused: on the basis that the trial counsel is willing to stipulate his
testimonyor to take his deposition. :

.- f». Vouchers, 1If the trial counsel prepares the necessary vouchers
for fees and mileage of civilian witnesses before trial, the vouchers can
be signed by .the witnesses as soon ns they are excused from further
attendance at the trial. This practice minimizes correspondence and
delay in paying the witnesses. For instructions as to the proper
method of paying court-martial expenses, reference should be made .
to appropriate departmental regulations (AR 37-106: AFM 177-103).
The trial counsel will find it helpful to confer with the local finance
officer with respect to the procurement and use of the proper vouchers.
In any instance where it is desired to utilize the services of a civilian
expert witness the finance officer should be consulted prior to engaging
hig services. - S

36. FINAL REVIEW OF CASE

_ Whien the trial counsel has carefully investigated the facts surround-
ing every offense charged, has interviewed all available witnesses both
for the prosecution and the defense, has become fully acquainted with
the appearance, mannerisms, intelligence, and attitude of each witness,
has become familiar with the scene of the crime, if appropriate, and
has examined thoroughly the documentary and other evidence, he is
ready to consider the best method of placing it before the court. He
again should carefully review the essential elements of each offense
charged and determine what testimony or other evidence will prove
cach element. = This review will enable him to prepare trial notes for
use at the trial. - o _

37. PREPARATION AND USE OF TRIAL NOTES

** T'rid]l notes, which-are sometimes referred t6 ‘as a “trial brief” or a
- “trial ‘memorandum,” are nothing more than an outline of the plan
to-be followed by the trial counsel in presenting his case to the court.
As a-minimuin; the tifal notes'should include a list of the elements of
eddliofferise chirged; ah outline of the evidenice which will be presented
to-prove thess elemernits, and a concisé statement of the law applicable






