
to both of these matters. A properly prepared set of trial notes will 
enable the trial counsel to present ,his case in a logical manner and 
without inadvertent omissions of· evidence pertaining to material issues 
in the case. See appendix III. 

Section III. DUTIES DURING TRIAL 
.38. PRECONVENING PROCEDURE 

a. U Be of trial guide. At the trial, the trial counsel should always 
use a procedural guide for trials before general courts-martial. See 
appendix Sa of the Manual. For special court-martial trials, see DA 
Pam. 27-15, The Special Court-Martial President, or AFMllO-10, 
Special Court-Martial Procedure Guide. If such a guide is used, 
counsel will have no difficulty in complying with the necessary formali­
ties of any proceeding before a court-martial. Prior to trial, the trial 
counsel should read through the trial guide and lightly check or under­
score the parts of the guide that are applicable to the case. 

D. Swearing the personnel of 'the court. After the court is or­
dered to be convened, the law officer, members, and counsel of the court 
are sworn. It has been held that failure to swear the law officer is It 
"substantial error of procedure" which requires disapproval of the 
findings and sentence and the ordering of a ioehearing. 'This empha­
sizes the' importance of following the provisions of the procedural 
guide. 

o. MaBB-8wearing procedure. Paragraph 1120 and appendix Sa 
of the Manual authorize a procedure whereby the personnel of the 
court may be sworn in the presence of thore than one accused. The 
amount of time actually saved by this procedure is small, and its use 
creates a high possibility of error in the proceedings. Accordingly, 
it should not be used except by experienced trial counsel and then: only 
lIfter consultation with the staff judge advocate of the command. 
39. CHALLENGES 

a .. G;flneral. After th.e court is oonvened, the trial counsel will 
advise the court of the general nature of the charges. This advice 
should be sufficiently detailed so that members of the court and the law 
officer can identify the case aruLdetermine w)lether they have,)lad any 
previous disqul>lifying connection ~ith it .. Ordinarily, trial coun­
sel will. state the general nature of the charges and the name of the 
accuser, the investigating ofi\cer, the officer or officers forwarding the 
charges.to, the convenil\g authority, and the name of IIny,cpurtmember 
or law pfficer who lias participated in any pripr pr!lC<l\l<lings. He will 
then disclose in open court every ground :for challenge belJeved by him 
tQ elCistjn the ease. A safe. rule for him to f@llow cis this:" 1:1\ the l1~e .of a member or the IlIw 9fficer is mentioutld.jn tl!.e fiJEl-1lxcept 
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(" I, 

in the appointing orderlr"-the trial counsel should disclose that fact. 

The trial counseJwill then call upon the law officer lind court members 

to state any facts which they believe may be a ground for challenge 

Itgainst them. After any disclosures have been made, the trial counsel 

will be ready to exercise his right to challenge for cause. 

The members and the law officer of II geUllrllll'court-martial may be 

challenged by the accused and the trial counsel for cause stated in 

court. Each accused and the trial counsel are entitled'to exercise one 

peremptory challenge, but the law officer may not be challenged except 

for cause. Ordinarily, the prosecution will make challenges for 

cause and any peremptory challenge, in that. order, before the defense 

makesits challenges. As each challenge is made,itshould be disposed 

of by the court before any further challenges ,are made. All chal­

lenges should be made before arraignment,' but the court may permit 

It challenge for cause at any stage of the 'proceedings. When the 

court is reduced below a quorum, or wh\w" .. the,number·of enlisted 

personnel on the court is reduced below one.thi'rd" (ill' those cases where 

the accused has requested that enlisted p.eJ)$QuneJebeo included on the 

court), or when a challenge to the law afficer:is,sustained, the court 

will be adjourned and the trial counselwilI iimtned:iately report the 

matter to the convening authority. . "", 
h. For cause. A challenge for Cltuse,is Ilinla~J)tian by either the 

prosecution or the defense that, because' .,of 'the,,,eill:istence·. of certain 

facts, a person appointed as a member of the court or as the law of­

ficer should not be permitted to act as a co,ul,¢,Dljlll.1ber:or,as law officer 

with respect to the proceedinge in which ·th,!, .. ehallenge is made. 

Among the grounds of chalIenges for ,Ql!<u\lelare thllse listed in para­

graph 62/ of the Manual. As it is to the,int*t'ioif the prosecution 

to have the court legally constituted, thetl'ial,CQunselshould challenge 

promptly all persons appointed as court membe~)oi a' law officer if 

any disclosure shows that such persons al'IIlsUbill!<it"w ,chullenge for 

cause upon any of the first eight grounds stated,k\:;~~~gPH~4 62/ of 

the Manual. Except to achieve It legally cOllst;~~~6urt, the trial 

counsel norm9Jly will find few. occasions' ti'l' :~xeit§js\i a '~'halIeirge for 

caUse. Nevertheless, if he has reason to''bilfieve'fWat Ii tIlo\lnber is hostile 

to the prosecution or to the prosecution's theo~;<tlt\1~' c~ete, he should 

not hesitate to exercise the right toch~ll<irr~'i!ii1;rI 'fi\~I!I1:\br for Cause. 

o. Action upon challenges for caUlleF"Al'JI'chltTr~ges for cause 

must be voted upon by the court .. Beiore'th& c(iU1>t''Votes, bOth sides 

must be given an opportunity to introdiide eV'i4i!rtcettaitilt<> make ap' 

~l'\>pri\J,teargument. The burden of mlii\ita,itiirilt'it~cW~ll~nge rests 

I\W¥' theehall6ngirtg party. If the chO;ll~n~i sod:~til\,'eS, lie ~\J,yqUEis­
't!lti~'lllI,~)Il1\:~Hen~person under oath as toth~'sIl\)j~~lii'!ittefo:f the 

~lilll~~l:(\!)l!di\1w+11:1 the person against Whom R<in,t.llijj\glnclt cause 

___ !t\!.~~l)i"t~ke nc) part in the hearing upori'suc'b,'chilllenge 
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)~xcept when called upon to testify or to make a statement as to his 
';competency. However, ,the law officer (or the president of a special 
'court-martial) will continue to rule upon interlocutory questions 
'arising during the hearings even though the challenge is directed 
against him and he is testifying under oath. In the latter event, the 
ruling should be prefaced by a statement such as, "As law officer 
(president, subject to objection by any member) I rule that .... " 

,For limitations on the inquiry as to the eligibility of the law officer, 
see paragraph 62g of the Manual. 
" When the hearing on a challenge for cause has been completed and 

the law officer has furnished the court with such advice on ,the law 
'and procedure for voting as he deems desirable, the court will close 
to deliberate and vote in closed session on whether to sustain the 
challenge. The law officer and the challenged member, if any, will 
be excluded from the closed session. A majority vote is controlling 
on whether the challenge should be sustained or not sustained. A tie 
vote will disqualify the person challenged. After the court has finally 
voted, it will open and announce whether the challenge is sustained. 
If the challenge is sustained, the person challenged will be excused 
and participate no further in the trial. 

d. Peremptory. A peremptory challenge does not require that any 
reason or cause therefor exist or be stated. While the Government 
and each accused are entitled to One peremptory challenge, it is exer­
cised less frequently by the trial counsel. One such occasion might 
/trise when the trial, counsel has unsuccessfully challenged a member 
for cause. If the trial oounsel believes that he may have antagonized 
a member by an unsuccessful challenge for cauSe, or believes that his 
challenge for cause was' improperly denied, it would be reasonable 
for the trial counsel to challenge such member peremptorily. A 
peremptory challenge caunot be used against the law officer of a gen­
eral court-martial. When a member of a court-martial is challenged 
peremptorily, trial counsel should make certain the record. of trial 
reflects that the challenged member withdrew from the court. If the 
,challenged member in fact with\lrew, but the record ,\loes not reflect 
that fact, a certificate of correction will be required. ' 

40. ARRAIGNMENT 
The arraignment consists of reading the charges and specifications 

to the accused and askinghiinhbwhe pleads. It takes' place ilnme­
diately after the disposition of challenges. 'When 'the fdal counsel 
is ready to proceed with the arfaignmeIit, hsshould furnish each 
member of the court, the law officer, ana the de~~nSe counsel with a 
copy of the charges and specifications upon which the accnsed is to 
he tried. He should exercise care to assure that, theSe cdpies do not 
'inClude charges' and specifications which havelieen withdrawn or dis-



missed (MOM, 56d). Trial counsel must carefully avoid informing 
the court in any manner that other charges were at one time pending 
against the accused. Thereafter, it is customary for the trial counsel 
1,0 suggest that, with the consent of the accused, the reading of the 
charges and specifications be omitted. The accused usually waives 
the reading of the charges, and the trial counsel merely summarizes 
the matter contained on the third page of the charge J!heet to indicate 
to the court and the accused that the charges were properly signed, 
sworn to by an officer of the armed forces allth@rized to administer 
oaths, and referred to the court for trial. The, trilil counsel then an­
nounces the name and grade of the convening, authority who referred 
the charges for trial, asks the accused how he pleads, and advises hilu 
of his' right to make proper motions priOl' to pleading. See para­
graph 65 of the Manual. 

41. OPENING STATEMENT 
The trial cQunsel has the right to make",l)~pening statement imme­

diately prior to the introduction of prose9ution ev,i\lence. The pur­
pose of the opening statement is to explain to the. court-martial the 
issues to be tried. Trial counsel has a rig\lt :to state in, his opening 
the facts which he intends to prove .. He m",y not; however, discuss 
any facts which he cannot prove by admissib)e:evidence. Trial coun­
sel has discretion to ascertltin whether an ,Qp,enil\g. stlttement is neces­
J!ltry. In simple cases, opening statementsge,,\erltlly are nQtnecessltry. 
If, however,the case is complicated andi,ny~ly,etan Unusual fltctual 
situation, many chltrges and specifications" ~H 4ilnpt1)t question of law, 
such a statement may be helpful to the,\lOuJi;.,:tria1c\,llnsel should 
prepare .a detailed outline of suchan, ,opelW,lg ~f!\tem~nt so that it 
.may be concisely and clearly presented to the cpurt •. , 

42. OUT-OF·COURT HEARINGS--G'ENERAiL" 00URTS·MAR­
TIAL 

a. When held. In a general court"m~rti.tl' 'trfal, if it appears to 
the law officer that an offer of proof orprelfiji/iib!i1~yiaence or argll­
ment with respect to the admissibility Of offe~d 'eyffi'6lloomay contain 
matter prejudicial to the rights of thll '(}6Vllrnme:ti:'t'brtIl:e' !teeused, he 
may direct that the members of the coul't blJ'~\1I;dw;':dllring the 
presentation of such offer of proof, p!'e1ilJ!.Jn!lry, ,~lIi4f\)l,qe, or argn­
ment (MOM 5'117(2». The requestf()r~n oU~iq~;~\ll't h~a1;ing usually 
is made by; couusel at a conferenCe. held 4Jl';?-J:lIlfJ,::a91l,1't butou~., of the 
h,e;aringof the members of t~e c!)ul't., Eiu~lj.:w ''¥!1f:tllWn.ce)s called a 
"slde:bar" confereJl.ce. The SIde-bar c0'l~et:\l,1)~,w"a,ttended by coun­
sel for both si!ies,the accused, andtlwl.l'~o1\\c~r,~w,ll@,cQnfer in low 
.v?ic','S. After the request for an 01lt-q~-cq\l,l't J;t,~~!lg ·is made, the 
iawoft\oer maycaU llpoP. counselfor b~th,~iq,~stoellpl'esstheir views 
as to the necessity for the out-of-court hearing. 
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The accused, upon request, has an absolute right to an out-of-court 
hearing at a general court-martial concerning the admissibility of his 
pretrial statement or the admissibility of evidence obtained by search c­

and seizure or wiretapping. A failure to accord the accused this right 
may constitute reversible error. 

o. Recording. An out-of-court hearing may consist solely of 
offers of proof or arguments; in other cases, it may include the taking 
of testimony and the consideration of documentary evidence. If the 
proceedings include thepresentati0n iof preliminary evidence, the 
Manual requires that they must bll fully recorded and transcribed 
(MCM, 57g(2». Similarly, if the proceedings involve an offer of 
proof by the defense, they will be fully .recorded and transcribed. If 
the proceedings involve only argumentsol' offers of proofby the prose­
cution, there is no Manual requirement that ,they be recorded; record­
ing, however, is the better practice and should be uniformly followed. 

c. Duties of counsel with respect ,to the record. When a side­
bar conference or an out-of-court hearing is' held, counsel must take 
proper action to insure that the record of trial will reflect all matters 
which should be reviewed by the appellate agencies. They must also 
present in open court any evidence that is to be considered by the 
court in the performance of its functions. Consideration of the time 
factor involved in reviewing records of trial, a large number of which 
now contain extensive out-of-court hearings or side-bar conferences, 
suggests that such proceedings should be recorded in proper sequence 
in the record of trial proper rather than appended as appellate 
exhibits. Accordingly, records of trial should be prepared in such al 
manner that proceedings in out-of-court hearings and side-bar cou­
ferences appear in the body of the record as they occur .. In order to 
insure that appellate authorities may clearly distinguish between those' 
portions of the record which include such proceedings and those which 
set forth the normal trial activities, the heading "OUT-OF-COURT 
HEARING" or "SIDE-BAR CONFERENCE" as may be appro­
priate, should be inserted immediately preceding the report of such 
transactions and the parenthetical phrase "(END OF HEARING)" 
or "(END OF CONFERENCE)" should be inSerted at the termina­
tion thel'eof. 

43. QUESTIONS OF LAW 
a. Preparation of legal brit!f; If a complicated legal question is 

expected to arise at the triwl, counselusilally should prepare'a, legal 
brief on the question. Then, when the' question ariSllS' a,t the'trial, by 
using this brief he can present reo.dily to the law officer (president of 
'8 specialcourt-ma,rtial) a concise a,rgumeht as to the solution of the 
question. A legal brief prepared for 'Use a,t the trial need not befol:'­
mal in' nature. To be of assistance, howevel:', it should include, in 
orderly fo.shion, (1) a summary of the factS pertinent to the questitin, 



(2) a statement of the legal question created by the facts, (3) a sum­
mary of thQ legal authorities that are applicable, and (4) a summary 
of the argument showing how the law should be applied to the facts_ 

b. Giving the law officer advance notice 01 legal questions. To 
give the law officer an opportunity to conduct his own legal research 
illto any complicated legal problem likely to arise at the trial, it is 
permissible, but not mandatory, for counsel to advise the' law officer 
of such a problem in advance of trial. Counsel may pinpoint the 
legal question involved, but will not mention the, merits of the case. 
The law officer may be advised of the problem orally or by memoran­
dum. If counsel chooses the former method:, ,he must make certain 
that opposing counsel is present during the time the law officer is orally 
advised of the problem. If the latter meth04 is used, opposing counsel 
must be furnished a copy of the memol'andu~. ' 

c. Arguments on questions of law. The court will give counsel 
a reasonable opportunity to presentargrtlnentsupon questions of law 
that arise during the trial. When foreseeable legal questions arise, 
counsel should base his argument upon his legal brief. See a above. 
When unexpected legaI'q uestions arise, counsel may present an im­
mediate extemp9raneous argument, or, if, the legal question is of a 
complicated .J)lrlure, he may request a recess for the purpose of re­
searching the question prior to presenting his argument. 

An argument on a question of, law 'propetlly,mlty include the cita.tion 
and reading of, legal authoritieS, including pertinent decisions and 
opinions of civil and military judicialtrib1\llMSi An a.rgument on a 

~, question of law in a special court.martia.Hs',made in open court. An 
i argument on a question oflawin a generlll!'court;m1l,rti1l,lm1l,y be made 

either in open court or at an out-of-court ,h<mring; or both, as deter-
mined by the law officer. When anargtimelltJis<mtldein open court, 
however, factual comparisons should be,avoidejl;, ",If ,the subiect mat­
ter of the argument is preju1iicia.l'to the a.ccu~, the defense is usua.lly 
entitled, ina general court-martial, to an, QUWlt'lcourt heMing as a 
matter of right. ,In, this connection, _ ,42", «;f)the ,a.rgument relates 
to a motion for a finding of !lotguiltY"QlIII;,qu~tix>nof the,sa.nity of 
the accused (Art. 51b), it will be madeil)'QPIlII'PJlUrt; as the members 
of the court ultimately may be requested to decide these qpestions. 

44. INSTRUCTIONS 
a. Gerwrul. The chief purpose 9f, ill~sti,ons t9'1Jl!Mbers of the 

court is, t() provide ,a frameV'ork"of lawito\W'4ich ,thtl>\CQurt can relate 
its d$rminations of fact in the, CRl\I! ,an<i!,J1PplyW;g t,!,\1': sliandards of 
)ll'O9~ given them in tlJ.e conc~uding, chal{~,~o,ch\a,fln:ll>lconclusionas 
,'0\> tlJ.eguilt or innoOO)l~pf the. a\lCusell. l'ropl!l! 'm~tlroetio!ls should 
i?rie:f!Jr It)ld precisely i\lformthe court of the·'articl~(l~; a.l,'ticleaof the 
.poqa.i\Vhichar~allegea to have been violatedby'\th~'AA<lA~; what 
'uUimbers,IDllst find asa mattsr ,of fact in, order, to conclude thats\l,ch .. . - - , 



article or articles have been violated'; the relationship of defenses to the 
determination of those matters of faot; and the'standards to be applied 
in reaehing their ultimate conclusion.·. In a case in which the law offi­
cer (president of a special court-martial) has any doubts as to the ele­
ments of a principal offense chavgedor of.a lesser included offense 
which has been put in issue by,the e¥idence,the definition of. a legal 
term, or the law applicable to an affiNllative defense which has been 
put in issue by the evidence,'he may' request counsel for both sides 
to furnish. him information in this ',regard;" Such a request usually 
should be made at some time prior to thema,king of the final argu-, 
ments in the case. This peNllits the law officer (president of a special 
court-martial), after considering the vdews, of counsel, to advise coun­
sel in advance of final argumentswhat'instructions he"intends to give 
the court. In a special court-martialtrial,'Oounsel, upon request, will 
present ill open court their views its to the ,elemente of the offense. In 
a general court-martial trial, the information should be submitted to 
the law officer at a side--bar or out.of,court conference. A counsel who 
bs properly prepared his case for trial and has made a careful ap­
praisal of the probative effect ,of ,the expected evidence will have no 
difficulty in presenting the desired information promptly; he will 
have ,determined the elements of each principal offense charged, as 
well as the elements of· each lesser included offense which he antici­
pates .will be in issue under the evidence. 

For assistance in drafting instructions, see DA Pam 27-9, The Law 
Officer,or AFM 110-5, Court.Martial Instructions Guide, as appro· 
priate. The trial counsel may inclUde with his trial notes those in· 
structions which he believes the law officer, (president ofa special 
court·martial) should give to the court. These instructions will not 
be apart,af,the trial notes proper. ·Theyshould,be:preparedin tripli­
cate so that copies may be furnished,tothe law officer. {president of a 
special court-martial) and counse1. for ,the; aooused.,' 

o. PrOPfJB!ng .inlltructions: .generalctturt,marttal. 
(1) ,General. The law officer. may or may not ask counsel for 

proposed instructions. Counsel, however, are'not prohibited 
frQm proposing instructions to the Jaw officer even though the 
latter has made no request therefor. Generally speaking, 
counsel should propose instructions on any matter which is 
legally relevant and which will ,assist the court in fitting the 
evidence·to,his legal theovy of the, case. Exactly what in­
structiQns will be proposed in a partiCUlar case' will depend 

. upon the facts and Iawoftha:t case. ,lnstl')1ctions proposed 
by counsel will be presented in writing,with'a copy to oppos­
ing counsel,prior to the final argumeti./liI,., Each proposed 

.>'1., ' !nstiiuetiJln"shonJd illdicate bycwh'om it,was,silbmittilli. and 
hi ' 'f, , should,'be,markedforidentificatiol.l'iandLattaehedtQ:the rec' 



o.rd o.f tria,l as an appellate exhibit. After considering the 
pro.Posed instructio.ns a,nd the arguments o.f co.unsel thereon, 
the law o.fficerwill advise co.unsel, UPo.n request, o.f the addi­
tio.nal instructio.ns which he intends to give ,the court. 

(2) Trial, Oint/Mere pr0p08ed Vnat'ruo/lUms. Generally, trial co.un­
sel sho.uld pro.Po.se an instructio.n o.n the elements o.f the 
o.ffenses cha,rged and o.n any lesser included offenses embraced 
within the evidence. This practice will tend to. assist the law 
o.fficer in giving complete instructio.ns. When the trial 
co.unsel anticipates that the defense will pro.Po.se an instruc­
tio.n o.n a particular Po.int o.f law" he may also. prepare an 
instructio.n o.n the same Po.int, 0.1" prepare argument o.PPo.sing 
o.r mo.difying such pro.Posed instructions. This practice will 
assist the law o.fficer in evaluatingllproperly the instructio.ns 
pro.Posed by the defense. Triwl counsehho.uld consider that 
the defense co.unsel may include a;;propos(l(Hnstructio.n o.n the 
elements o.f the o.ffense charged ,alYd 'on any lesser included 
o.ffense that pro.bably will be in ,Issue, Also. the defense 
counsel may include an insnruction"on"a',defense which 'he 
intends to. establish, e.g., self.defehse, mistake of fact, o.r in­
to.xicatio.n if in issue. Where,the;!g<lOd chwracter o.f the ac­
cused has been placed inevid~n6e;lbf'Chal'actet witnesses, it 
Wo.uld be a,ppro.priate fo.r the;deftinsI!to pro.Po.sean instruc-
tio.n o.n character evidence. ' , , ' 

(3) 1Il1JJllffle'l' o.f prepmration. OrOinttri.ly"coUnsel can determine 
in advance o.f trial whether ,u;dditiollttlrinstructio.ns (o.ther 
than those required by Art. Inc) 'wfU'b!!'necessary o.r desir­
able. Before trial, he can prepall6' 'With; due care and perti­
nent citatio.ns those ad.ditio.nal'insttuctibI1S which will be 
co.nsistent, with his ,theo.ry ofitlrel~l\e~.; ,These'pro.Posals, with 
copies fo.r o.PPo.singcounsel,shoulllibe ~v~l8ible fo.r presenta­
tio.n ,to the law o.fficer duringru ~$'S"ij!l;a1t;,lm o.ut-of-co.urt 
co.nference. If counsel believes thlit 'Ill Fparticular instructio.n 
sho.uld be given to the co.urtbut;'he',d~eli',h6t have a prepared 
instructio.n available to sublhitto'~lt'otnraw,01l\Cer, he may re­
quest a recess for a sufficient time :,tt)!enable him to. prepare 
the proposed additio.nalinstruoti(lu; tilf;his request fo.r a re­
cess is denied, he may request (lrally 'thlth'h instructio.n a,lo.ng 
certain lines be given. Another, O'OOasibIl>'fo.l' an oral request 
might arise when the law o.fficsr', in ~dvising counsel befo.re 
final arguments o.f the,instrudtil:.ns ill:e"ih1iends to give the 
co.urt, do.es no.t mentio.n aninstI'll:ctionwhichco.unsel believes 
sho.uld be given. 

o. Proposing tnstructwlUl: special cou"tll_tial. The ruleo 
witn respect to. pro.Po.sing instructions to rthe'presiden't"of a special 
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court-martioJ are subiltantiallythec sam~.as ,th~set forth in b above. 
Inasmuch as the president of a speci8lbcourt-martialllSllally is not a 
1awyer, it is important that c(iunSlll be prepared to sllbmit proposed 
ihstructions covering too ,e1ement&ot each ,offense, defenses, and 
definitiolls of wordsha"ing special legal <ionnotation. These proposed 
instructious usually are presented in writing,;nopen court, with a CQPY 
to opposing counsel. " 

Preparation of a memorandum containing. proposed instructions 
will involve the folloWling two steps:. (1) Prior to trial,the trial counsel 
should prepare a draft memonandum containing instructions C?n the 
elements of every principal offense oharged, ,the elements of every 
lesser included offense which might: be.in issue, the law applicable to 
every defense which may possibly be !inissue,and the'deflnitions of 
terms employed in the instructions' which 'have speoioJ legal connota­
tion. (2) After both sides have teSted, the trial counsel should check 
through the memorandum and strike'out oJl inapplicable instructions, 
,such as instructions on charges or specifications which were withdrawn 
or dismissed, instructiOns on lesser inclU:ded offenses. and defenses nm 
in issue, and instructions on the definitions of terms employed in 
instructions which have been deleted. After these two steps have been 
completed, the memorandum of instructions will be ready for delivery 
to the presidl\nt,of the special ,court-martial. Before the draft of 
instructions, is delivered to the president, the defense counsel should be 
furnished a copy or be afforded an opportunity to e:s:amine it. In cases 
in which a memorandum of instructions is delivered te,the pre~ident, 
it shollld be appended to the record of trial for the information Of the 
convening and supervisory authority. . , 

45. DRAFTING INSTRUCTIONS ON THE ELEMENTS OF 
AN OFFENSE 

The elements of most offil1is!\S' 'are listed and disil1),ssed in cha.pter 
XXVIII of the ManuoJ. However;~tatemei\is 'contained therein a.re 
necessarily couched in broad 'generarternill M;eoverall offenses viola­
,tive of 'a particular article of ,the ,Code" or, .violllitive of ,a particular 
isection or other subdivision of allla.rticle ·of the Code. ' Consequently, 
while the Manual should aid counsel in drafting hisprop~d instruc­
tions on the elements of the offense, he should'nm rely ona mere 
,1l<!Q;ding, of pertinent portions of the MlI.nuoJ. ~ferenceshould be 
made to DA Pam 27-9, The Law Officer or AFMll0--5, Co~rt_Martial 
Instructions Guide, Rsappropriate, for assistance in ,drafting instruc­
tions.Appendix I of The Law Officer pamphletwntains the elements 
of each of the offenses for which appendix 60 of :the ManuaJcontaiJlS. a 
modelspeoification" Appendix I .ianumerica.llykeyed to;the: model 
,Speoi1l.C4tions to provide a ,convenient meims, of reference, to the ele­
ments, of such offenses,., !In 'general, it. states the. elements of those 
offenses more specifically than does the Manual. Counsel should ex-
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perience little difficnlty in preparing an outline of the essential elements 
of each offense charged and of each lesser included offense in issue. 
In many cases, it will be necessary only that he modify the specimen 
instructions to conform with the allegationscOntlllined, in the specifiCl),­
tion by the deletion or insertion of appropriate language. For specifi­
cations drafted in accordance with appendix 6 of, the Manual, the 
form instructions are keyed to show where the deletions and insertions 
are to be made. For example, if the accnsed ;is'charged with sleeping 
on post as a sentinel at Fort Bliss, Texas, onOl\;llIbllut '27 October 1961, 
an instruction on the elements of the offense (modeled after an instruc­
tionin DA Pam 27-9) would b6--":" 

(1) That the accused was (~).:;j(onpost), as a (sentinel) 
(le8fte .. ~), (a8 filleged) randi .. ",,,,,. 

(2) That, at Fort Bliss, Texas\, Oft'l0r' about ,27 October 1961, 
the accused' I was found ',~~~~,>('sleeping) while on his 
post]." [4e#.oftie.~hsjiwe.~i~,,,~ .. I~ pslis¥sol.]. 

The elenrents oif complicated orunusn~.o1!enses for which no form 
instruction ''''ppearsirii'])'A;P60m ;2'1' .. lhovl!lA;E1MdlO<-/i maybe ascer­
tained by makingan.anal;Ysisof,'1\b:s,e'Ssentitliblollegations in the specifi­
cation, as detertnined':b'Yre!lieten<le",tt'f'1eiltlinlmt legal authorities and 
the rules fordraft/rig',speclliollitliblistoontQ)ined1.in:paragraph 28 of 
the Mll!nual. If the ()jfenllelliil'dhIliDged~nIll:4eMrt1cle'11J8, the £ol1oy­
ing should be include!l;lIs'lJhwl1ln1!Jlmll~:()jb1lhe"ofliense: 

That, underlli.,cl~J.;ru.!tl&~;t~IJ~'lt~'s;;aht'~r' omission was un-
becomiJig an officer"and;Wkeiit1Uiit:itNlW)Uj- -r~" ,.,'. rl 

.. " ~ 

If the offense a~i>ea:ts:tb ic\\n\~'hh~~·tligtll.i'!)t'()r second clause of 
Article 134, the fo11owingsho1l1tlJge"f!i6\\ldllll'asthe final element of 
the offense: ",',' 'if',,', ",,,,;h~-'1"'<F',':" ," d "_,,.-J. ... i'~. ~ v~_,,1! .. _ iI 

That, under the circumstances".tb~,'.,CQ:~Ul,uq1;,,'ot '~e~accused was preju­
dicial to go~d ,order, and ,dls,q!Pijll,e ~~, ~~r£'s or, was of a nature 
to bring discredit upon \\lIi,~\'I!I!~~~~~I:.;i;{)l{ , " 

46. LESSE~ INCLUDED!,(,)J\_~~;,,'''i' • 
a. General. Indeterminin~.',iw:'hetliel;'a4_lf' offense is included in 

the offense charged," C01llil!eI' 'Sh'dlU'dt!ll:l!'Iit~i!l\fer to 'paragraph 158 
of the Manual and theTltiJle" df"i@bll\lhbn[~liiJiticluded Offenses in 
appendix 12 of the Ml1nua1.'1l6Wii1&l!;,~~1i>f;8In offense is not listed 
in the Table, it may be' a Iesslfto f1M:ludedQ.UI!i) under 'the allegations 
and proof of the particulll!r oase; Ji!:, w ".;1, "dT, ,,(', 

b. Specific rule8 and e~ampfe81,1'tijJ)b.e'~1~()wing rules and exam­
ples may prove help:&tl to oounse1'i'ih>dlli\errtllri'ing ,whether a lesser 
included offense is in issue: ' ;,''1 "''';x., 
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(1) A lesser included offense may be'ill.4eisuejn' the case because 
of ,the presence in, the re<i6rd'()':f.,evi:d~hee"'lVhich, if believed, 
would reasonably tend to esta;pUsh that' the lesser inclu~ed 
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offense, and not the principal offense charged, was com­
mitted; For example, in . a premeditated murder case in 
which the prosecution's evidence established every element 
of the offense charged, but in which the accused testified that, 
just· before he shot the victim,the latter: struck him a hard 
blow on the cheek with his Hst, 'inflicting serious injury, and 
called him a foul name, the lesser included offense of volun­
tary mansiaughter would be in issue; for, if the court does 
not disbelieve the accused, it might find that under the cir­
cumstances the striking constituted adequate provocation 
and that the killing was committed by the accused while he 
was in the heat of sudden passion caused by the adequate 
provocation. However, if the acclised has tilstified only that 
the victim has called him a foul name-omitting the tilsti­
mony as to the striking--¥oluntavy manslaughtilr would not 
be in issue, as the testimony of the accused, even if believed, 

, would fall short of .showing adequatil provocation. . ® A lesser included offense m~y also be in issue if the uncontra­
dicUldevidence in the case, although clearly sufficient to 
establish guilt of a lesser included offense, might be con­
sidered as falling short of establishing beyond a reasonable 
doubt every element of the principal offense charged. In 
other words, the evidence adduced, althoughuncontradictild, 
may fail to overcome the presumption of innocence as to one 
of the essential elements of the offense charged. 

(3) Unless the rules staUld in (1) or (2) 'above are applicable, 
the fact that the defense presents evidence contradicting 
some of the prosecution's evidence does'not necessarily mean 
that a lesser included oil'ense is in issue, . For example, in a 
murder case, if the ~rosecutioll!'PresenMd rincontrll'dicted evi­
dence of all the essential elements' oftha principal oil'ense 
charged,and this evidenjledoes not raise ,any lesst1r offen!ie, 
but the defense presented evidence to the effect· that the a<)­
cused was elsewhere at the time the offense was shown to have 
beencommitted,.:a lesser included offense wotild'not be in 
issue. : Inmct,,' under .these ciroumst8Jlcee, instructing the 
court 'as to the elements df one or more. lesser included of­
fenses might constitute legalerrorj lIS the only issue before 
the06urt is. that of guilt or iri)\O'cenc$,of the'principal offense 
charged. 

47:WH:END:EFENSES ARE IN-issUE. 
Prior to trial, the trial counsel ~hould study t.he expec~t.¢imony 

and other evidence to determine what ' afth.'lllative· defense!i, if ally, 
mightbe.plMed, in issue.' A,defenS6 wil1,be·in issue whenever there 
. is :some evidenCe,: *-hether introduced by the proseoution,the defense, 
, 
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or the court, ;from which there might be dra.wn It reasonable inference 
~hich, if believed by the court, would constitute a defense. For ex­
ample, the evidence in It murder case showed. that the accused killed . 
the bartender in. a public beer tavern by shooting him with It pistol, 
immediately after the victim, incensed by the accused's'insulting re­
marks, had thrown him to the floor in the rorner.. 'Fhe aCcused then 
shot and killed the victim, while the latter was hovering over him with 
It broken beer bottle in his hand. Under this. evidence self-defense 
would be in issue, for the evidence reasonably tends to establish all of 
the ingredients of that defense. . 

On the other hand, a defense will not be in issue if the evidence 
tending to establish it is so incomplete, weak, or doubtful that no 
reasonable mind would draw from it an inference whick would sup­
port the defense. 
If the evidence in the above case had shown :that the accused shot 

and killed the bartender, immediately after the latter had shoved the 
accused through the door of the tavern to the sidewalk outside with a 
warning not to come back, and that the shot. was fired as the victim was 
walking back into the interior of the tavern, this evidence would faIl 
short of placing self-defense in issue. 

If the evidence raises a reasonable inference which would constitute 
a defense if accepted by the court, the defense should be considered to 
be in issue even though in the particular case it may be unlikely that 
the court actuaIly will give it such weight. as ta require a fiuding of not 
guilty. 

Consider the case where the prosecution's evidence in an aggravated 
assault case 'show~ that theaccused.and ·the victim were feIlow sol­
diers on bivouac with their company.,Afterthe two had engaged in a 
heated argument, the victim struck the accused with his fist and a fight 
ensued, during whichthevictilll< was' knocked to the ground. The 
accused then grabbed a hand ax: and, using both hands, struck the vic­
tim a hard blow across the right wllist with the· sharp edge of the ax, 
fracturing several wrist bonesandn~sit"ting the amputation of the 
victim's right hand. The 6videnoo"ior.the defense showed that at the 
time of the blow with the &X. 'the victim It1;~on his stomach with his 
right arm outstretched inthedirllllbion':afh\s.steelhelmet, which had 
faIlen to the ground with him. The,aceusedtestified that he believed 
that the victim intended to pickUp .. thel.helmetand hit him with it. 
Although it is· doubtful that this evidwcldllven if believed and con­
sidered in its aspect most favorable to the accused) would lead the 
court to acquit the accqsed of aggrayated.assltqlt,. it. is sufficient to 
raise,and put into issue,self-defense,' .. . ." 

" 48, 1\DD~TIONAL lNSTRUCTIONS . . 
The law officer may request counsel for .bothsidesto submit proposed 

instructions in additian to those pertaining ,to the elements ,of· the 
principal offense charged and the elements of each lesser included 
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offense that may be in issue. These additional instructions nsually 
will involve a particular iBBue that has been raised by the evidence and 

. must be decided by the court in order for it to determine the guilt or 
innocence of the accused. They may include instructions on defenses 
(for example, self-defense, entrapment, alibi, etc.), definitions of 
words of legal art (for example, definition of "movement" in miBBing 
movement), and instructions as to the effect of the law officer's rulings 
during the trial (for example, the effect of a ruling admitting a con­
fession in evidence or of a ruling denying a motion for a finding of not 
guilty). 

Counsel should include with his trial notes any additional instruc­
tions he believes will aid the court in making its findings, including 
instructions on issues likely to be raised by the defense. See DA 
Pam 27-9 or AFM 110-5. These additional instructions should be 
prepared even though counsel does not anticipate that the law officer 
(president of a'special court-martial) will request him to submit addi­
tional instructions. The prospect of the court's making a finding 
correct in law and fact is enhanced by counsel's awareness of all 
elements of the case. 

Whenever trial counsel feels that the instruotional requirements in 
a case cannot be fully satisfied by resort to DA Pain 27-9 or AFM 

I . 
110-0, he should .consult the office of the staff judge advocate for 
assistance in identification of iBBues requiring instruction and drafts 
of instructions found necessary. This is particularly desirable in the 
usual case where the convening authority or supervisory headquar­
ters has not furnished the trial counsel with a memorandum of law, 
or a draft of suggested instructions. In any ev~nt, counsel should 
always obtain legal advice from the supervisory headquarters when­
ever in doubt about the law. 

49. ABSENCE AND EXCUSAL OF COU~;r PEI.tSONNEL 
a. Excusing attendance of member8.· After arraigtUnent, mem­

bers may be excused only because of physical disability, as a result of a 
challenge, or by order of the convening authority . for good cause .. See 
341 and paragraph 37b of the ManuaL 

b. Law officer.' When it appears from the circumstances that the 
litwofficer is physically unable to continue in the case, the trial counsel 
should notify the president of the court and then report the matter 
to the staff judge advocate so that the matter maybe reported to the 
conveninglliuthority (MCM, 89d). . 

o. Courtmember8. When 'the 'court is reduced bel~w a quorum 
(five -members 'for a 'general court-martial, three melllbers for a 
special court-martial, one' third enlisted members when they haveheen 
reqt'tested), the court may adjourn. In SUM event,the law 'officer 
tpresident of a special court-martial) ()rdinarily-will,direct the t~lal 
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counsel to report the circumstances to the convening authority. The 
report should include a full statement of the reasohs,for the absence. 

Ifa member is absent after the arraignmeliltof the accused, the 
trial counsel is required to report the matter tothe,.court after making 
an informal inquiry to determine the c!tUJ38:of'!wbsence.If the absence 
reduces the court below a quorum or does not reSult frama challenge, 
physical disability, or the order of, theconiVeningauthorityfor good 
cause, the trial may not proceed, The .la»l1officer', ,(president of a spe­
cial court-martial) ordinarily will direct nlte,triakcounsel to report the 
circumstances, including the reasons for the absence, to the convening 
authority. In this connection, see'pwrargrapk,41d of the Manual. 

d. Parties to the tdal. Wilien!ithe:,do1Wi;, assembles after recess, 
adj ournment, or closing of the ,cou!rtl,ltb,~,)j)Viwlcounsel shall state in 
open court whether all parties to tJhetlliwLilVhd <were'present when the 
court recessed, adjourned,or,',eiose«txlimll<o;gaill"pll8Sent. See para­
graphs 41 and 610, and,app(mdi!t,i!lWt(IF)1'lllI;6~~lof the; Manual. 

50. NEW ME:M:BE~$:Olt,lt,!"l:!'l.""~.,~fli~,,,,','it' :','A'(l,', ~P,jNTED T,O 
COUR']' DURIN6"'Tm~ilt~'~Md""R'EADING OF 
RECORD OF ' " ,""','i"> ",', "t,', 

argument 
ment. 'J'r;;ia;il-;;o:~ii;;rfri~~i 
to reply to argum'Bilt!l.of 

1 , - , 

to the court 
, to see that 

the 
his 

,ifit was not 
officer or 

~~m~~:~~,sim~ade known ~ ~xamined 
,r. 0., "'flltn ,"",0, ...... e'" place 

(d;l~O ,t\lr'thElrHvidence 
;gp'Wl;tUluty to make 
M</!maKe the opening 
'bY"'." "~'" clos~l1g argu­
IilP~'J;""J, entitled only 
.~hOU!,d not introduce 

any new line of argume.jlt, , ,( niJ ' 
b. Content. Trial counsel has' a case, and 

he is permit.t~d to which 
,arereasonllbly supported 'conduct, 
motiYeB, ,and evidence of , mtty, be 
'commentedllPon. When declared in-
~~mi~ble, the trial counS<jl must not , ' " in ,finwl 
argument. Additionally, trial counsel may not conwey te the court-



martial a false impression or inference as to -the character or credibility' 
of a witness when no evidl>nce has been presented to support such argu­
ment. In argument, trial counsel may not advance a theory which is 
based upon an erroneous principle of law. In deliberating and voting 
upon the findings, the court'isguided by the instructions On the law 
given to it by the 11I,w offiaer (president of a special·court-martial). 
Consequently, whencounseI,niake theil'· final arguments prior to· the 
findings, it is improper for them to read or cite decisions or opinions of 
civil or military judicial triburtals. For example, if the accused were 
charged. with using disrespectful language toward his superior officer, 
it would. be ·improper fot ,trial counsel in his argument to invite the 
court's attention to a decision of a board·of review holding ithat similar 
langauge has been ·held desrespectful.P,rior to m.,king'their final"· 
arguments, counsel may request the law' officer (president of a special 
court-martial) to inform them of the instructiions ·he ·intends·to. give 
the Clilurt, so that, if appropriMe, they may refer· to these instruct.ions 
during their ·final argulllents. 

·Trial counsel m.,y not comment on.the accuSed's failure to take the 
stand and testify nor mayhein any mahnerdtawattention to the fact 
that the. aC!)used has not testified. In tliis"c(mnection, he should be 
very careful not to make any comment on the failure of the defense to 
present evidence ona certain' point which might be 'construed as " .. 
comment .on the failure-of· the accused. to testify. -vTrial counsel must 
not refer in his.argument to any matter which was not admitted in 
evidence at the trial. Furthermore, ifi evidelJllll was' admitted at 
the .trialfor a limited purpose ,only, he must limit his cOnimentofi'that 
evidence to the purpose for which.iot.wasadmitted. For'example, if 
an out of court statement (normally heatsay)'wall'admittediltS'a.fresh 
complaint, i.e., to establish that ~h\lstt,ttel)lept W!\S. maderat4erthanto 
show the. truth of t~e matter staMd, ~rialc~unsel. nl1fBt not. argJ1e th'at 
the stlttenient proves,the 1adts conHiiheU tlletll41. Libwise; trial 
couhsel'may notOOnimentoneviden'C'e vJhicW'vtils'6ifeted\iM~licluded . 
61' thereafter 'withdrawn. He's~o1l.lllalways b~ c~t~fftlhot to· assert 
before the 'court his petsonaJ' 'belief 8:S' to the innocehc~or giiilt of the 
aooused. '.\,.j ":.', ;., '. :"-<-' , ,'" .,~;' 

. , ' , , 
52. PRESENTENCI;N(; .PROCEDURE 

a. General. After findings. of guilty have been announced, the 
trial counsel will read to the court thepersonwl 'data concerning the 
accused and tM data.as to restraint,. if. anYISet,forth'on the first page 
()f .thechargesheet .. '. This information should beJca;refullY'examined 
prior to.triahnd coord!inated~ :with defense counselto Insure ","curacy. 

,In .this' way,. objection to thsipersbnal data and data as to restraint 
by th~; deieuset,ttthe trial cfilibe,largllly a,voilied. '. For the procedure 
to be followed where there is 'such liin objection,see 'appllndix Sa dHhe 
Mallual at page 508. 
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. D. Previous convictions. Thtl trial counsel wJll next ,introduce 
evidence of admissible previous convictions oithe accused. To be 
admissible, the previous convictions must .relate to offen.sas committed 
during a current enlistment, appointment, ,onother engagement or 
obligation for service of the accused;, and ducing the three years next 
preceding"the commission of.anyoffe)lse;QIf,which,the accused stands 
aonvicted. See. paragraph, 68dand,,'7rI>li'~2}i@:f ,the Manual.. Ordi· 
navily, the evidence,or previous e,mv.ictionsd$ c@Ji\tained inDD Form 
493, (Extract of Military RecordS'!<I:f"pjeviousi;O",nvictions). This 
evidence must be introduced,,;su@ject.to"tlj;e,'uBuroh'ulesof evidence, 
just ItS, any other item of evidence .. ,]jfiiJlj)DI'Jil<'iltm;.4,98 Is oorrootly eom­
,pleted by .thel official custodill>n'o:f ,the llIOOusea's'Il'lHitary personnel 

l
recOrds,it'iS 'admissible ,tlhder the'(~lIroiwl rooOrds' exception, to the 
hearsay rule. ;See paragraph 143,·o~,thel!Mianual. ,HDD Form 493 
is, to be. used to 'Prove the aceUeed ... !8lpre.v.io .. QSle"'nvi~tions .. , trial couns~l 
"hould:roarefully' examine t/1edlll!tI:tn*;)iJl1i"VI~' ib!illil to assure that It 
has been . . ',' .,' .' 

c. 

8iS,DDForm 
Form 493. 

. bring out 
in 'e!i:t:enl1at'len Or miti· 

':lih"efifidings of the 
intFoduce 

~~~§§~~i~!~~ii5~~!M~l:e~r~t!lie~findings are 
thOse matters 

,whi6h the case. They 
don:ot "," 

'53. ARG:ti'l\tJ~~· 

a. Qe'i~i~['i~f~~~~~~~~~~~j~~i to make a sepa· ,rate . 'b,e bllstld, on the 
mattei's the bounds .of 
fl!-ir their vie", ·of' . 
matterS sentence. 

D. Argument be emphasized'that 
at the trial the trial . 'States and his 
function is to present.'Ithef not inject com· 
.mand, .influence into ithe.>se.lltencilll!l;l!'ro~ure.hFor·instance, an ar· 
,gulI).ent ,by hia! couneel .tha.tltlh,a!;OOulll!>'ihatill.thll'!duty' to dischaTge 
'I).ccused,boollusethose Wihobr<»lght,Mtd'IJiefei'jted ,flhe icharges to trial 
th,(t.u,ght that he should be puniJjj~,ellt'j~~IJ~$:Jit,Quld.b(j an improper 
I!-rgument.. FurtheMlore" ej)till$ebi1lIl~'.}!I~titi:t'e~iJ~to, itn:r ,pali'ey ,direc· 
tivasJound.in the MiialuRl !~elg,(l,\IIiCM\ ll,Sh,i,w1U chi staJtes <that thieves 
Sb01Ud.not beretcaiued in)theisel"Vlioo~',M~;17.6riIVJ\iblr stateS that in. 



adequate sentences bringtheanned.i!elW!iceS in disiel>ute~.Tdal 
counsel must also refrain in negotiated"guilty ·plea ca:ses from ,any' 
mention of the f~ct thll,t jJW;Ii'I~a ,ba~,~n negotiated ,and ~rlilm mel!' 
tioning the m~imu~ 'sen£ence 'which the :conveningl\uthority haS 
agreed to approve.' In a rehearing trial counsel will inform the court 
0'1 the nildiimuniimp6~aj)hr s~nt6nce (tile sentence which was hnposed 
by the origiilal cottzlt:martiitl) ; but lie cannot state that thecase under 
consideratlon is" a rehearing .. ' m is pennitt~~tobe critical. of an 
accused ProViUW such' 'remarksare based on the evidence or may be 
reasonably inferred tlierefrom.·' '. '. . .' .. ". ..' '." 

o. Argument by a tritilcounsellii!'ori!" speci(d court-martial. 
Trial counsel, when arguhig 'rot' afuaximum sentence at' ':special 
coJtrt:mal'ti\ll, is not pennittethto refei'M t1r~"ma!S:imum' penalty aU­
thorized by the Table of Maximum Punishments for the olMnses 
aqmmitted by the accu!i6d if that maxjm1Ull<~'![ce,eds the juvisdiotional 
lhhitatjon of a special court-mllr,tial. Fwth~rnl(~~" trial counsel may 
\l()targue that by referring an accused,'s cllSetoa,special court-martilll 
the convening authority hIlS already minimized, ~he impesablE!' !lOn, 
finement Ilnd th,llt the IlCcused is not ,entitled, in light of the nature 
of his crimes. to a.ny further reduction. ' " ,. , 

54,MAl;Nt:ENANCE OFIlEC(W;D ,OF 'J'RIAL , 
a. Responsibility. On beha:J£ of the cOurt, the, trial counseHhper­

vises"the keeping, of the record,oif. the prOC\llldlnl!13.!£llreporter Is 
present, the trilll counsel.wiU lXlaintaSn close li~n with the reporter 
atllll times during, ,the, trllll to mllk~ ,sure tblltthe,/recordAtccurateliY 
refiectseverytb,ing th,lIt, tsJ!,es p'a,ce,ip op~n CQllrt;.· In Il 'genIWa).CQUl't­
martial tri.al,: It is the ~aw. olli.cer's resppnsil:lility ,t~,s~\thl\t ,j;l)!~;repor,teu 
propedy records ,out,of-court 'AQnttlrence$.\ Md, o,1J;y"9Qnferen.ce ,Ile· 
t~~en the Ill, ~,.offlcerand th,e·cou~t j.J\.:c.Ll!se!L, sessipn with ~spect, to 
tl)efOl;zn;o£.the.findm.l!13." ,,,:'e;i'.ci"""i or ' 

As o,ll records, of trii\cls bYspepiai1<!tIllI1; ge'llWlll"courts,martill,hare 
reviewed by one or mOl"jlIlPpellllte agencies, It is imjilol¢QlntthQlt.the 
trial counsel attMhas .much Impormnce to the mQlintenance;of.,the 
record IlS he does to t\lepresentation of the case te,the:coum;.' "". 'i 

b. Summarized record of special court-martial. If a reporter 
is not present Ilt'a tri!}1 'by sp~cia:l·cli>urt;martiM,.tlw trill!l:90unsel will 
take approprillte action to assure that, he will be able to prepare a 
summarized record of triaHat,ilhe cdrlchlsiotl :ol 'the'6Il.sif,": :He should 
tIlke.notes,during thetrillhlr,have the,assista1J;tt:viIlJ..ooU1J;selror.a,cJerk 
tak;e such ,n(,i,t,es.·· A,simple method, of maintaining notes· for use m pre' 
parillgtlw summll):i~edrecord o£;trlal idor the. trial counsel ,to. amend 
his trial'notesdllrlng thecour~ o£ the'trilll so that: they teflllct .the true 
P!!Oc~dings., , lfa'Vaqll<b1e,a,gtsnQg'rllph,e1:wI\<i ~smot,swom 'as o,.court 

- '1 Nd't}a~pncatb~ 'til' A1~ Fo~ce~'~8~'g"a8 'pretrhil; agteemeht'J' ~f~i~~{-Jn" ~~C~1d \~it~'-'ilr 
Force procedure. 



l'Ilporter should,be used to,assist the trial counsel to prepRl'll and record 
aaumma,rized recordoftriwk "",' " 

55; EXAMINA'rtON OF THE RECORD OF irkIAL:\JY THE 
, :OEF~NSE ' , ' 
In unus~~iIy long ca~s ~4ere ae';er&l~eport~rs"h~,y,eJi,e!,~ s~orh, 

i~~~ sOIJUltim~s possibJ~ t? ?"mmence theJF~Df1!l.,\p~i9npfthe re~o,r;d 
prIOr to cOll1pletionof.t\le trIal, In such cases, 1~J~, proper for the trl!l.l 
counsel to a.llow the ,~efens~counaera ~~~ab1~;()pp!H1tilUity to ex­
amine the record of trial as it is being ~r,I!-Jls«v\lw~ F£OJ)'ever, the, 
defense cql)nael,shoulli not l)e permi~te~tq 4~~Jl.IIsor(de~lI-ytl~e,l'Ilporter 
by unreasonable demaniIs in this r"'lpll(l~:" > " ' , 

56. I,RREGULARITIES, AND ILLEGAIJITmS" IN ,PROCEEI). 
'INGS ",' '" ',w', 

In the interest of having a trial tllitt'i~j~'from'error, thetriid 
counael should invite the Court's 'wiltelitic:/'J\' '00 'an:\' irregularitieS Or 
illegalities arising during the proceedings" "Thlfs,' tlhe'trial counsel 
should object to a question by the Cotirt that wliI cit!!' forincom1>etefit 
testimony even though it is dalliagingonly whhe a:c<lused, 'He should 
object to any improper proceliur~.' , h , ; I,' ,"'" , 

57. COURT TO e~~bER 0'N'IN'M~'l''rERS IN>EVI'l)ENCE; 
,PRECAUTIeNS;IT@"BRo'TAKEN;' , """',, ' 
, If he ,has in' his ptiss~olialiY 'pitpem that 'Pertain t:oth~ ~ase 'but 

whichal'll ,not' \n'ieV!idenile;"the trialoouliSi!1 sMull!: tltke every precau­
tiontoinsure tlilttt,/jhey'wm 'l'lot;;inadVertentlybe' examilied by any 
member ",Uhll'c0U·rt (,M()Mj"44 'go)o' At the time a documentary ex· 
hibit isintWoduce'd'<iJl<tevldell'ooi'tMtrial counsel should make certain 
th1itonlytlh1!''l)ape1'S'W!liich!~(>fi$titute the exhibit a~ offered in evi­
dence., :1'11' cases 'Whi~h'a?m"*o~ the'cou!ft o'n''teh~al1ng-,'it is proper 
for the trial counsel to If&rlilit:the lawo1l\eer(jili'tI!iidilnt' of'a'sp~ci:ar 
couIi'ttial'tial )'to'e~~ft.~tW't>~~;MlfthK~cbtidbfany prior p'l'oceed­
ings whieh'relatest6,erl!t>l'&,dbrtrlii'ttWd!a~·tnl! f1Iim~rproceedings when 
neoossaryw'eilable hlM'.t6, ~liiltd~~.~ijntlWe~al!J.m1~sihi1ity of offered 
evidence or other 'qu~8ti0'n'S'6f JitWltiiMl.~'(QMrCMi 81c) • 

'''L'-,,' ,~·-,-,\·-,~:"',!~~l'iiiH,/:" irib~'li~. i'!l.tr-!\~f,;'.t'n:''<1 -~j'-.), 

. Section' IIVi+'I!)UFlf}'S!liA~It~i'TRIAL I 
.-,F " .' ~-! :"~-;'1! .,j rJ;rIf!rJ'l-(j,~~;""td'jf<:-r;"l,j " -, 

Qa.ltEPQRT 0.11', REStaJ.'l1!Q~',~.I~i;s!·itj 1, '" 
Upon, final ,ad10urnment of 'the l:tloul!li!oI1fI:l!vt~l&>ttriQ!l; of wease, the 

trial counsel must notid'y 1lheacuused'sialfl</i'ltMltoiitf.v.cbriufra.hd1ng 011\001" 
of the ¥esult'of the trial. iI:'hisnoffificlttO\i'rs'llwl~'bl!'in:;wriiingand 
shall inclu<l'lIll.ny findings i-lliwhed' alid;'Ii.Ii:Y')s~h~'1i~ ifuJpIlsed by the 
Murt. " Th8;,repo/i),~lllllnaM6tthe"C0IU;IIia;nd~~:lI/1)'1l!lttiNlhleltse the 
~~cl!~~.d }romFonlille'\).~J,1t",arr~~j;, or },estrifti~p" \A.the ,~,v$I\~ of an 



acquittal or to take othei' appropiiate'ac£l611'inthe event of conviction. 
A copy of the notification shoulil be sehtt/' the convening authority for 
his information and, ihhe accu!!ed" is inconlinelllent; to'the command­
i~g .?fficer r:esponsible f~r t~e confinement fiidility. Theformofthis 
report should be prepared arid partially completed in advance of trial. 
At the conclusion Of· the trial; th~' trial coub.sel readily can fill' in the 
necessary additional dateahd'dispatCh the'report immediately. (See 
app. XI.) , . "',' .., , . . 

, .' ," _, 1:. - - 'I' ,', , . . 

59 ... f~EPARI\TlO;N. Al/rrHENTICATIO~.· AND .;t:IISPOSI • 
. TION,OJ"THE n,ECQRD , , . . .":. 

·a. Gell£ral. The rules governing jfue preparation" authe'Utication; 
ahd dlsposition,of records of trial M'eiSetfor,th.in pal)agraphs ·82 and 
83 a,nd.appendixe8,9and 10 ofthe,Manual.· It is the.responsibility of 
the tri""Lcounsel to, see ·that .the .record.ls accurate"tht it is' prepared, in 
the proper form, that. the requir~d I1umbero£.copies·are made, ",ndthat 
the preparation thereof is ndt delayed .. See 54. 

b .. Pr~parJng verbatim Jlec,ords. Complete, .instructions fon the 
preparation. of ·a verbatim,recordof triaI'are contained in,paragraph 
82.and appendix9,oftheManuII1.DJ) ,Form 490.(Verbatim Record 
of Trial), if available, should be used in preparing such a record. A 
verbatim record will.be,P.repa.red in,lI11 general CO\lrt-lllartial c~ses amI, 
if a reporter was au't1\orized, in all special <0urt-mlirtial cases in which 
a bad .condiictdischarge is adjudged. . ' 

,'0; Suinmarized. ,record. 'Complete inst,rlictions' for the prep~r>t­
tion oia summarized record of trial are'contained in paragraph 83'0 
and appeMbt'lO:oftM Manua1.lf at.ailable,DD Form 491 (Sum­
marized Record of Trial), should be used in preparing such a t~cbrd. 
A summarized record will be prepal"'d ill' special court-martial cases 
unless a reporter is present and ~uthori)le.d. " 

d. Authfmtkation. The rules g0verning, the authentication of 
records, of trials by ge,.;eral "'lid speciaJ,courts.martialare contained 
in paragraphs 821 and 830, respectivel(Y"of the Manual. ' See appendix 
9b(.p. 528) of the Manual for forms.of.lIJuthentioation .. ' These forms 
Il)ust be followed striotly. For example, Wihen;a.personauthenticates 
a record of trial for another person, one of. ,the. reasons listed in the 
authentication form must be used ... Notations. such. as "TDY," 
"M~neuvers," etc., are not acceptable. H,because of.temp0rary duty 
Or maneuvers, the ,president was abse)lt,at the.titne of authentication, 
the reason should be .stated under thll sign!>ture oithe authenticating 
officer as follows: '!i' .•. a member in lieu of the president because of 
his a~en\l8.;; .. Undernocircumstanoes, however"mayanyone,authen­
ticate the record of trial in a case unless he actually was prea&ni and 
pl1Jl'tici,patim,g im, "'" official, capaoity at the oonclJuaion of the proceed­
ings. No person may sign a record in more than one capacity. For 



eXlimple, if both, (he law, ~ffi~ernnd the president,of a general court, 
mllrti~I,are,:un,lIjble til ll,utJ>epticate the r;eqord, jt will be signed by two 
I\}el1),l;!e~ oithe ()()!lrt,rl!tll(~r tha,u by .one :\JIelI\ber; signil)g, for both the 
la'Yofficer,and,the presiqent., ,',), "" " ' 

~', D,i8PP84tioll. ,The,1:'u!~s ,gov~rning ,tjJ,e Idj~p'?~iHo~ ll' r~cOl;ds of 
trial,hy:~neral and special ~ourts-martia!)a!,eq?Dr!\illl\d in paragraph 
82(1 of the Manual. Trial counsel,shqJ:ll~,p.N'r/!lHM~)lla:r att~ntion to 
completion of a Court-Martial Data Sheet (D]1) Form 494). ,It is 
i~po~t~n,t ,that t~e trial, c?~ns~l" ~~P\edite.thep.r~p~ration, and au­
thentication of each record of tl'lallfi (/ra~¥that'll.eik his representa­
tive can promptly serve a copy on thera&ih!iJdiahd~dellver the original 
to,the conviming 'authority. 1:& ,t!Hi'iUlCUS!lW,lII1S been transferred or 
has moved to another station priorJtGithe, himllllre'itaSl;ileIln 'served' with 
a'copy,df the'record, the trialcouh'eel'wtll 'Ma&l!tl1e,ill<l~used's copy to 
him, ~t his receipt therefor, and ~ol'w~:~hll!~~cei:pt to,theconvening 
authority. However; :the, delivery' bJ1',l~.h:e\l,reebrdl!~o '~he convening 
authority shol)ld not be delayed pendmgjl)(! I!etUi1l'faf.lthis :receipt. A 
certificate of the:manner in which'd'$lt~!1'1l\i!i"bll(IU"'!IIiitl!b\P'tled, to­
getherwith a 'statement thl\t.the reIlIlipt; iwnl'~J~ol"W'8;rded : as 'soon 
"sit is'receivedi may<be.inserted in thef1l\!tM-df\illIl~u'ohheaccused's 
receipt. t_'" : ~Hi I),; ~'I)Ji;3 ~~Jl"lr:f'.;r/" .. ) 

69." WEEIU .. Y ltEPO~~9l";iIlI·iJ;·Q'&>i#~k.V:h:' ": ' ' 
.. - , _, ' L • - : .' :-.q ,~".f-1! ,,'~,,!PfT\~frl h " ,c, , , 

Unless otherwise directed bythe'!fl?IlX!l!)il},f,,\',]lt))orjtJli ,~hetn,ltl 
c.<;>~nsel i~ required to make :a,weekli¥:,FeJjl:9rt !le.JiruM0"1:~~ .. ijlg :a,,~ority 
o~~h,~"st!l~US of cases on hand., Sef,liJi!Jt~I/iIf~~It~,\,p~,t,\Ie Mllnpal., 
(See ,app.: ::Jf:~tI for a,8ugg~t~d !or.l~hR't.'l'l!, ;'llII~'~!repq,* ,qf trhtl 
c\>\jllillll.) , ', "'" ulp ; :1"",'1' 1< I", 

"j. 

• ~ J' 1 

:;,':j'""U'j ~"\ Hi?/ i";"!'n"~.! " '~'i_i:! ' 

.';",i(;; ,nF; ,\(iof):<'-"',l;'j-~~! 'V,f·, , !-: 
'J \L:, fJ .. 'iI.'J' ~Hrf ,-i'h:,\,)t'.l~'i·t!"'1h-i __ 
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I, Chapter 4, 

, THE'D,EFENSECOUNSEL 
S'ection :I. INTRODUCTION 

61. DUTIES AND RESPONSIBILITiES 
a~ Scope of, chapter.Thischap~r, Contains ~~~tailed~~alysis?£ 

the duties 9fthe defense couns~l,ap,d a, ,l!,wnber ?f,~uggestlOn~ IijIto 
ho~ these duties may be performed, This chapter should be ~onsider~ 
togetheqvithchapters 1, ~"and 3"" ' ,:' , ,,,' " , ' 

0, General. The ,primary dutYQf., the detepse coul!sells to ~afd 
the intereSts of the, accused, by al;1 ,h~'1~rabl~ !I:\1d legitilIlate, means 
mo,;n to ,~he law, ,,~t is, hisdu~;v:~q lUId~i.'ta1<e the defense r"lg~~dless 
of..~lS personal opmj0tlQ', tj1~ ,~ll~or ~nno~l!ceQf th~ accuse~;t,9 
diseiose to the accused any interest he may have in connection ,')'it,4 
~Ae ca~, ~y gr911nq 9£ ,poss~l;>ledjf!~\la1i~c!"t~()'!,rr ~m;9ther ,matter 
t'h~t lIligjl~hlflu~,\cethlill?cu~ed in tAe1l6l~tIon,?f P?.¥nseJ.; ~ repre­
sen,t tl1e'll<lCu~edw!~h1indi~ideil: ~d,ei~ty;)w<j.,notto djyulgeh, secrets 
Ilr viola~e his ?9)lfidel'ce", ' ", 'I " ,,', ";,.' , ,,; 11' ,,., 

c,:U,~iiA~in" ,8~!iV!lfel!,9,f: ~~f ;as8Uf"a,,~ ,fle.'flfI:8'1 ()~"n~!I,{., ; J;n pre­
paf1~g andp/.'e~~tmglt Ii\IS!),t~~, de:fel)~.e <i9Jll)~! ~~ould ~t)J~~ ~he 
~':'ICllf!?~ the, ass~stant.~~ien~e~~W'w;e\/'f.l.\~fl~,\\~,l; np~~~~l~'l iThe~lst­
lint ,dllfe\1se COU\1Bll~ can be oflIll\ter~Mi MS,l#R~n,~iey~tljtlio~~h h~ ,Il\\I>y 
l}'1, t,),',' ~"q, ua)if).e~ undeI1',A,' rt,i9i~,~t, ;iO,:r<1th,¥" /UPi:f(),~p'W"e',ot",Mil,it!,r! 
Jusflce"Fl)\, e1'ample, If, he has, nn,ll,previol!'1 ?:HH}Mry"JustJ.~experl-
~v.c~,he ma;\" beajlle ,to ¥!!ist;lf,\th"th<\il':tervu~w()fwitMse~s~efqre 
tr)"~, prepare P9if'tI\n~ of the tnal ,note~, !pak,~ ~?;"a.l':gement~ for the 
proPer PerSQl!n,1,~PP~"'Van()~;?~Jt4\laCl'uBfld,at t)l~ tli,n,h,ta.f,e\1Ptjl.~i ~I\d 
1<~~J,l, ~!liP ,a~c'W,nt., \'f: thll,~Jj;hll:>ltS'.;at ,t4\1,t,r\a~" ,\".114 Pt~lI11e ~ry 
~~rl;e8119A~eIi~,e" ;~herll ,are tW?, i!xw_t!~,% ~jlY; the;,~fosiBtllnt 
CQllnBll~ shquld,be! util\z~d to, the, 1I).~1'!m!Ul! ~'Ite1)-~ pos$il,lw: Firl't, 
~~ecth:~ ,q~r, ;~~~th,e ,~m~aIJ,~. ~(NHW~I w.i1ten~t>r!l' t.\l,e 'dll+ensei~ouWlel 
t6,~evote 1 ad~lt19l)a~ t'lIl~ to, them,o~ ImJ,l,?f!;ant a,s,Uects ,!'rtlJ.e m'ep­
~.l'~t}p-lt,al\<!, tl~al ptth\\,case,., SIlCO/l,d,jM~ d~i~a~lej;qltf!l>jIlPo~lltia,l 
~~~~nse,c,?ul\~elby </!}rth'l1iql1 t~ltil!ip.g ,~~It!j~;stltl\t defen,sl\ i!'<llHIsel. , 

!,. "1;' n ij'. , : 't -;-j 
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Section II. DUTIES PRIOR TO TRIAL 

62. INITIAL CONSIDERATIONS 
a. General. Upon (U!~uanyaccompanied by copies 

of all papers allied to . ~~~~~i~i~r~~~~~' been appointed to represent an accused, tne ' int.er"ie·w tne accused. 
At this initial inform the Mcused 
that he has explain his 
general individual 
counsel, civil' or; 46d of 
the Manual. 

b. PerBOnM int.ei'elit' 

fensee ~~~~~~~ tne '", 
wisWW' 
r~uf~lte """"-F"",," 

in ',~I~~!~~~~~~~ 

.rnl!re.f(nt" ...... :If the de­
concerning 

,u~fl:~' may then 
ci 1iJ.6ks the 

'. prosecution 
r;~,~ii.!'~;:·pi'eludice is 

a consei",}­
nfetling authority to 

'.H~islloQI·dnot, 

'lielllev'efJthe' acciis~d 



services in open court rut the begi,n,l\i,n,g. Qfthetrial'{MCM, 6a). If 
the a.ccused indicates .that he wants, the defense counsel to defend him 
despite his priorparti~ipation iptheilla,sl,', the defense counsel should 
have the accused signa statemept, topJ;te;effect that he is awar.e of the 
defense ?ounsel's prior partiei pati~!I In the case but that he expressly 
reQ1Jests his services as de;fensecoU)lsel •.. ,. . .; . 

e. Acc'(sed' 8 right to coun4el o(,;lI:is,oUln<;l1ojce. The defense 
counsel will (tdvise the accused of !lis )1jgj:ltw selecj;.ipdiv:i~ual counsel, 
either civilian or military (Art. 1387)). If t4e aq~us~djl).dicates that 
he desires to acceptthe serv;icesp£;~he ;apP!lilited dl)fenl\e .. ~ounsel, the 
latter ilI)mediately will commenll8. the prepl\r!\>tion;oftheqa~e for 
trial. In those Cl\ses in which thei1Wliused ;~~irll'l individl;l.al ciyilian 
or military counsel, the appointed defense counsel will ai<l,the;accused 
in obtaining such counsel. If the !l,\lc~~d~AAuf;lS~Q,i:Wt\ap,-Il9unsel, the 
appointed defense counsel m!lst1l'dv:il>'\~~~ a<)PP~ tlljl-,~~uchc\lu!lsel 
cannot be retained at Goyer,nlI)fPli ,eXI?MJ!,\';.;~Ph!> !lilcl!~ed .desires 
individual military coun#ltRreRt~tl\illl;a:~Jt4~ ;i.llWl"tJ;te,J\ppointed 
deiens.e counsel wi)l prepa,re •. !vv:rit~,I\ ;re!lll~t for •. Hw <j,etaiJ. q~ the in­
dividua,l r"9u\,sfed .. ;~ft,er"t~1) JAA~ is ~i@e<)., PX rll~!\~?1,li'~' i~Wm 
be fonyar<led, throughthe~rititooul)~, toth~ cpnyening a)lthority. 
In. any event, unless the~ppoipted defense counsel has acted ,fqr, !ilie 
prosecutIon in the same ~,he:';'ili continuet~ represep.t,the accused 
until other cOllnsel has .000n secured or until he has been relieved of the 
duty by prop~r authority. See paragraph .i6a: of the Manual. , 

f. Confide,nt{al relationship betWeen the .. accused . and.cf1un~el. 
At the firstiut~rview:, the 8,\l<;USI)dS!101.\j!'1, hIl jnformel! pf t\ll\ .confi­
d~ntiarreI8-t,i?n~Np t\latelfi~t~ between J;tilIlselfand. the d!lf®se,,<l()~Il­
sel-,-thatnpthillgrthe !'CCUSed tells the,de;fens~ coWJ.S\\l relaping;Jothe 
case will be divulged, uo'm\ttterhowincriminatip.g it ma.y\>e, If the 

· defense copnsel maintains a log or notlls ofcortversations i!IItw.een him-
· sel(and tl;1e (tccllse\\,.they are pdvi)egec;Land.shoulql)Qtcbe app~Il.dedto 
,t4;F~co~d 0; til!!;l of ;;th~iwise use<l.iu's»f<4;\\.Jllanner a/ii,po,v\olatethe 
att!!rney,~cJiflnt pr,iYllege P\ltwee~ Hlfl ftPcuse!land his ,defense counsel. 
J\:npwiIig o~ this, confiden~ia1 J:lllationsl;1~p,tM !\ccused,call,f'l61 ;(ree,.to 

" 'f , ~ . , ' '.",' ",_ , " , _' .' ) ,. ' , '_ ' , , , 

· m~ke ~ 'lQmplete,,<jIlsclosuw ,'It all",f,l8I}, facts.iu t,hePltS<las,far l\S they 
,ar\l kn'l)"n to ,hil!l. ; See ,:\,arltgr"p.jl.~51Q (2) of the ¥\tnual., .. , . 

ffrltight tq, reJllairuilent, During tile ip.itialjnter:yiew, theac-
· C1Jsed shopld 1ileadvised notto talk top.nyone I\bout tile fl}ctsof. the al­
leg~d ?\l:eJ?se ,o,r,?lfense~ except il), the llresellce. ofand on advice,of his 
defense counse~ .• It may be desirllible fully to acquaint him; with,.llis 

, right~ Ullder Article ?~to em,:pjla~izIjJ4.at the ~"se~\loHld n9t be dis­
,cyss.ed ,witll \tnyop.!\ o~l\er t\lan qefenBll,COpnsel or with his ,apPl.'oval. 

, , 
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63. PR:ELI;MIJNA1RY:"P,REPJ~R~~TlON", OF CASE 
a. Generi:il. ' ilie 'th'rther wIth tho accused, 

the defense counsel ~liould and specifica-
tions,tM aUled;papers;'and . investigation . 
.It is ~entIIJ;V1iliatfl\l;de£eh~ . . of the case; the 
offenses, and . and 'ascer-
t.aiu"whilther a:ccused~ In the 
labSenCe." unable to properly 

fens~s 'tin'der ' 
XXVIIFb'f' 
paIn '211,~;:, . 
tionsGUi(t~~ 
., b~ Sell6'iil'tt(t~r(lteUlitvlik'l~a~ 

"hould oht.,.:hjlfi'n:rh tlle,~,eij~lS\iC 

witnesses whoo ~m~:a~y~' ~ttl~?>it~~!:~'i1~ information" 
; documentary o~ real evl1dlllil'&jiwIH,<I 
thetriah' , 

. of various oi­
. Justi~e, see chapter 

. 'i)ll'erises, see DA 
Instruc-

objection, 

1~~h~t~~~1:;~, desertion, ttJ asserted'·in 
accused tells 
hotes should 

or iriai-

;lJfiii!\#Ij;hllsse,g'; 'b<ithfbr I1nd 
(DDF()tm 

are,' m'en-

, o. 'Confe~BUinsor has 
cJf1feas~d'or'mltde arta'dhlissioU '. ~'\1tHo'f '~hy" o· Ifeh:se 
charged, the defense ClOunsel should i"q\li~ ilg,tot,he circumstanoos 

. surrounding the making of the confession or a,Cilmis~~on. The accused 
should be asked.to relate in detail what oQ<)urved. It is particularly 



important> that he disclose the identities' of the· persons' who were 
present immediately before and during the time of his making of the 
confession or admission. . Each. ·of these· witnesses should be inter­
viewed to obtain his·version of, the 'circumstances surrounding the 
making of the admission or coniession. The purpose of this inquiry 
is to determine whether the confession or admission. is subject to objec­
tion at the trial on the ground that it was improperly obtained. See 
Article 31 and par..graph 140a of the Manual . 

• d. Interview· of wltne8seB. In order that counsel will be able to 
fully develop his case, it is imperative that a thorough examination of 
prospective witnesses. be undertaken. Not only is this the surest way 
to guarantee that all possible avenues of 'defense . are .uncovered, but 
it also will protect counsel from the.dangers·of surprise.at the trial. 
A thoroughly prepared defense· counsel wHHeldombe put in. the nn­
comforlable position .of being caughtnnawares!at the trial. In ,this 
regard,· witnessesforthe defense must beanterviewed·inthe same thor­
ough manner as witnesses for thepros6Cution. The defense counsel 
must know the limitations of his witnesses, the possible personal inter­
·est of each witness in the case, and the nature of previous associations 
which any witness may have had with the accused or with an alleged 
victim of theaccnsed's misconduct. Defense witnesses should.be inter­
rogated to discover the pcissibility of any pl"\lyiously undisclosed 
witnesses. '. 

e. Interview of wltneli8~8 distant from place of trial. If wit­
nessesare located at a conslaerable' distance fro", thestatidn of the 
counsel and' itisn'ot practicable for him to hiterv1.ewthem personally 
or by telephon'e,thedefense coullsel should write to' them requesting 
information as to any facts Mthe c~se that are within their kilo'jVledge. 
The infOrffia,ii'on Feceivililwiltplil'mit tlie c'i)1:inStjltO~etei'niirl!i ~hether 
the witnesses shOril~ testifyperSona1~~ IittheH;i~!,;whether a: deposi­
tion should'be taken, or whether,w(th 'tJl~ c(jnsE!n~of the Il.OOl1sli~! a 
stipUlation a.to the testimonyOf'the wittiesBe$ iili6u'td~ en41reliinto 
betwslin th~ prOsecution and the defen~. ': . . . . 

f: [ta8aRItgof the aCcused. The' 'isSue of inslI-nity'ordinarHy 
should notbetised as It surprise maneV,ver in' court-martial practice. 
The defense normally will gain nothing by raising the issu.~ of insanity 
for the first time at the trial. 'If that'is do"e, the ~ourt ordinarii:}, will 
adjourn' penaing II complete roiport on the accused's mental condition. 
Consequently, if it appears to the defense counsel that there is reasoh 
to beHeve that the aci~used lllrlksthe ment~r capacJ:tyto . st~nd trial 
(MCM, 1200) or lacked mehtaJrespolisibllitytlt tne'timeoftheallegsd 
offense (MclM;120b), he shouldrepori his belief andtlie";aSo~s 
th'erefor,'thl'?ughtlie tria'}' counsel, til the '?Onveilin:~ \\'qtlioi"ity, so that 

" t, -',; 'i" 'I'" ';' ",;- !!\ '-'-'j ,j,., '>-. - " -,' 
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an inquiry into the accused's mental condition'may be· conducted beiare 
trial. -,,' ,.",,;':1->'"'' 
. It may be presumed initially that aecused iSIsane1lltthe time of trial 

and· was sane. at the time of the. alleged.·ofl'enlB6j ,{llhis assumption 
remains valid until, from the evidence" a.reasonable,doubt of a\!Cused's 
sanity appears. ·When, however, ianycomplltentevli<lence, tending to 
show that. the accused is insane has.beell, intllpduh'ed, .the sanity of the 
accused is placed into issue. I'll their c8i1$id",tiQll)i.oll/(of· thisi issue the 
court may consider the presumptioni of.·$M1it~:'imRevidentJebefore it, 
the justifiable inferences· to bedl'8lWu tb.nelfuWltI.jmtheJigljt of common 
sense, and the generaLhumaJi.:expevienc'e'fi!trrmaubevSlaf this kind. 

A mere assertion bya lay witness,1lhatlti@OlIlM1dJ!s insane is not neces­
sarily sullicient to impose any ,bur<lewre1llirlqmVY'ollthe court, but the 
action and demeanOlh of' the aoouse<l,dm!~ll1lt)Jr:, the a$Sllrtion from a 
reliable source that the accused it,~el:ie~·lt\()k.mimbal capacity, or 
was mentally irresponsible ,may be II.!suililliil!lft4lllaseit f<'lr·diriictirig such 
an inquiry. When mental, respol\siliiIit!ylttnd'>I1l~ml'oapacity are put 
in issue, or eitMJI of.the· two,'ques1ii@lIs'[S:oplliis~,i.Iilhsiburden is on ,the 
prosecution te, esbaJb1ish,nli.eli!tuculiedls'lSMlitljlheyoltd!'a .reasonable doubt. .i '; :J' :>.; 'r ~-!:",,- b-glf !'};1NtJi. '\!);(~l. ',;~'l1, ,. 

64. Al>V1SING"'r5~ A:C~ff~""~fI"t!r".Prt'fGltTs UNDER 'rHE UNi~t)if)\if ~r ~ffdiYR.<jlt~MI'j'1"'''' iii , ,,' , . 

a. Gener:at~ '4Jl·m~~~~~jghl(s. \1ncler the Ullifor1ll Cqde ,\If'it/!fJYt .... i\~I9I; ,)~i.· "'~I,.q,WcJ,lssed inb 
thrqug)l (below",'.,t.JM»~ ..... ,~Y1l. iYI .. ~."'~ ". . .l!Ir;p .. ~ ..... el .. tR.ex.pll\ip.,~a.c.l,l o~ th~e ng)1tstotjl,e '"~f' JliPlW?PliJl\t!ltl~, and to, aclvlse h,lm 'Wlthresp~ctto·~~~,r9~~· .~,!(>~, ",e, '. 
b.A.ccl#led·IIJ,if1ht~~i;~ , I ., '''PI..,It", the Cf)urt. If accused is~n.\ll\lis~~d,: U~F,sW>l'~" .... 'l:!lf!'!i~,cl ,oCljis right to 

re.9,)Ies.t the. ,pres .. en:~ ... ~1 ... ,el,\.li~t!l:W;P~fnQffiI. . ''h,t.h .. t,iIW.',\I.r.t illiPp,ointe. d. ,to. try ~~e charges IIgaillst !lim1i",VI\Iw~v !~.~9,~h,q1jld,be adv1sed by lils defense counsel to req~@» ",. mJ:m:s,PIl the, :cour);,.wilI 
4ep~nd upon an appraisal,!!tll'gR~'Ja . i\'<lwrI~wnGes,!?ea~ing on, 
thl~ 'luestiol).. lfth~,/fc,V!l~~;~\WlW.. 'W't~I\lll¥stedpjlr$QllS .011 the?ourt, a writt\lp ,r~u~tr!l~lIfl11,)(lJ¥!j . .~p!l!,f.l'rwarded.,hl1-lIIed!ll:tely py tb,e defel1s~, .CilMII!\hlf~\lq~ ',fM'i~rjIltLHI')1\1sel, to the 
. fPllv~llil}g ./futhqrity" In this CWW.-Il, ~1~GI~21i ,aPE}, paJill:gr~ph 

.~;.oMkt~ar:~~allenflf!,·"t~~~I~;:~T~iln~~~~~~i ~p .~haUe~ge 
;tJ)~ l~rollif(~r;p,lld.each, me\1;lb~~I/.Mll'~_II'UIffl PIlI,any, .0£ the 
IIl?.)?!~~[,I~g~?lIllcls enium~~at~ l,\liPPlfll'~}fP.'P.\\(6~~i.tP.4f!i~m1jal •. ';f;Ph\l j~,~pl'~d,pJ,~~, PI':. ~.'l~~!'Igb .. tt,o 'l~~Wl . .sle'PIl?f~~. 1lm:P.t.91W(·~I~pge,.!ltIraiA~t any meITib,;r Ot .he 90urt" but the a w, <?fflC~F ,~&all>!lo,t be challenged except for clluse (MCM, 62). See 39.. . 



The defense counsel ehon~d askth~ .. RC!lusedto examine the orders 
appointing thll court to ascert.ain,whetlter.heknowsof I;\ny facts which 
may constitute a grouud.of,oha)lenge for .caU811 against anyofthei per­
sons listed. Intsrrogati'ln' gf the accused. bytlte defense counsel con­
eerning any objec~ionth,e. llI}C)lsed may have to each of the persons 
listed may bring out· filets conetitnting. prgpelkgrounds ·fi)fehallenge 
for cltnse..When ·a: propergroUndi exists, it should be .. notsdbythe 
defens6,coUljseho that itwm not.be overlooked at the trial. Hthe 
aCQuS\ldpbjects toa member. as to whom no ground for challenge exists, 
that member ordinariJij'. should be/challenged peremptorily. In, this 
respect, however, the defense. counsel should bear in mind that a chal­
lenge for C!lUSe may not besnstllined .by the court, and it may be' advis­
able·to u~:t11e peremptory chaliengetllgtl!insp./I< member who haBbeen 
challeIl!ged .. unsuccessJiuHy for. cause." • Mthoughall challenges ordi­
narily lll)lst be. madeibllforearraignmentj challenges: for cauSe'may be 
made.after arraignmentif.the ground:forsuch challenge/was unknown 
to the defense. pri'll1.to the· arraignment", Challengestlll'e discussed at 
length in paragraph 62 and,appendil!;,$ai:of.the.Manuak See also 39 . 

• d. Right to qssert tlef~n8(1INUld objections. .'Fhe defense cOunsel 
should explain, totbe aoovsed his right to assert . any proper defense 
Or lI1;>jection, such as ,the statute ofJimitlltions.jn an appropriate,case. 
See paragraphs .. 4Sf, 6Sq, and 74" of the, Manual. For a discuBSIonof 
defenses andobjections.which maybe raise4b~ motion, see.paragraph 
67 ofthe Manual. .j 

e •. Rig",ts; qS to.,pielUl; pretriqi qgreem(Jnts. The accused has the 
abeolute,right to plead not gniltyand thus require.the prosecution to 
prove his guilt beyond a reasonabledqubt. For',Il"discussion'of,the 
various pleas, see :71. . <Befone 'thetriaJ,· however., counsel sh()uld oon­
sider all of the£l.l1)ts .and 'circulUstances:su1l1'oundingthe case,:with the 
view of detsvlllining .. ~hethe~ ,it. is. appmprj.ate and'desivable, for the 
Ilccu~ed toent.e" ap)eIt of guilty>· ,l:lirllheIiCllse lltgainst the accused.is 
cl~r, it mail' I;>e that II plea of guilt~, ,coupled wlithe'lddence·in extsn;­
uq,tioll' and lUitigation;and/ol' with It pretrial agreement :withtne .cOn­
vening authority,wiil. s.er;Ye,the.best interests of the l\Coused.~The 
plea of guilty·mll~ cause theicourtto adj.udge ,a.lighjJer'sentence lind, 
in. ,the abse:nce,of a ,pretrml agreem~nt with'th~.convening auth0rity, 
'inf\uence . .the.lattsr,to"reducethll' sentence,orto:suspend·,theexl\Cution 
of /1<11 or.apa,l'foht.: . 'I' ", ". .,' ". 

Pretllil.l 'llgreelUellts, :with, the co~vening.· a1l,thol'ity I 0,1160£ 'v:arious 
typeej the}mQre.~oIlimQn oj; :whi(lh, aV.eA.he!fiollqwing:,,(:l) 'where;!i,t;is 
Il,g!;eed thahthe:o/f~n~ ~hal'ged will, be ,rel1uced'tO '81 ilesser.ofi'ense' to 
whi9h,the.!\CCllS\ld ,wrlJ" pl\l\lld,guiltY,IIJUd:theni will;submit to thejud'g­
men;t, of 'the c®I'j;"as "~ ·the"aPPl'llprllllte pulllishment; (~) where' 'itjs 
. agreed t~titt4.~rllcovsed!pleads guilty and'is'sent'enced.)Dyt1u;·c()u~t, 

II Pretrial agreements' are not In accord with Air Force procedure. 
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defen!!llCOllnSalmust abide,by, the·final decision of ,the accuSed in the 
matter ,of pleas, . 
"f-Rights of lth6'lJIJIJuse/l,as a ,witness. 

(1) General" Prior totheltrial, ,the defenss counssl should ad­
vise the·aceussdof ,his right" in 9Jn 9Jppropl1iate instance, to 
testify ifor It'limitea'pul'pbse upon certain interlocutory ques-

i, ' :tions!lhis rightl~asto'each offense charged) to remain silent 
, oroo,testify,under oath in his own behalf, and his right, if 

, . he is 'convicted, to testify and to make an unsworn statement 
as to matters in . extenuation or mitigation "prior, to being 
sentenced",. Explanations, of thessrights will be found in 
appendix 8a of the' Manual. Fora discussion o:li.the alterna­
tives open,to ,the accused,see'paragraphs'75cr14Oa, 148e, and 
li49b ofthe Manual. ' , , 

Counsel slioultl consider the various c@ul1Eles,of action open 
to the accused before advising hiin how to exercise his rights 
as a witness." Eaohcass 'shi:)1lld be considePed,individually. 
What may ·beadvisable·;in the case .of oIl'e accused may not 
serve the best interests'of another. If. an:accused is charged 
with'several offenses, consider9Jtion should be given to the 
advisability of testifying as to ·one or more, but not to all, 
of theofllenses.· A tentative decision that the accused will 
or will not testify should be made prior to: trill,!, but the final 
decision should be made only when, thetime9Jrriv.es for the 
accused to make his choice in court. It may be necessary to 

,change the tentative, decision bemltrse the'expected; .testimony 
m a witness. may!,not,have beilllwlIighed, properJ:}, before trial 
orlllay,nothaved$veIQped,n$'IIl(p,eoted.; .,' ,,: i" 

(2 ),T'f!iltifyitn{; "0'" a,lifm,dtr;d,',fJIIJ/Ilf/OffPr.; ,'1'!lere"j1lre,.j1·number of 
occasions in, Wials p~ .cou/1teOl1l1lntialwhere,Jtmay, .prove ad­
.vantageousfor ,theaccuaed· t'ilttesJ;ify, ',on ,ma,tters'not bearing 
on the,Jssue,of his guilt ori;nnocence,of any,1lll'ense,d'or which 
he ishl1ing tried, Most frequentJYc. Rl;jo),limited ,testimouy is 
\lsetuUn"contesting, thelldmijlsiQli: of. ,a partioular item of 

" . Pl'Qsec)ltione~ideuoe. ,,,Fol1 example, such .t6l!timQny may be 
·.@fferedtosiwwthat a conifession or,ltdmissiQn, was,not volun­
tarily ,madct,orthllt IIseal'ph Ql' sei~ure was unlawful;, In such 
.cllsee, if,the, accu~dtestifies ,on diwe<>t el(l1mination; only as 

,. ,) "to matters·n!>til:1'laring'on Jai8,~iltQIl i.n.nocence,o£ any offense 
, fl' of which he isbeingtrilld, he JilaJ!linot,be'C:roS8'8xamined on 

,'i the ,issue of his, muilt. '01' "inn!)ce!lQIl., .J\1iisclloss-eliamination 
, ,w411; pe~limitec},tQ :the ,isBu"!,; !i!\!Jil!ie,rning, which hili has testified 
and 'to his ,credlil1iJoiti)'!" ,a'hiU,S'!'i4:"i*,isdecidl!d,bhflil.ihe accused 

w "". wilJ,test,id'y,W'<lll<1l' ~j~lilkIlI\'1'P9a~', th!!"d!llfen~e ,c<lunsel must 
'!', ' " . j~tructthll;a~u~ .. ~rl\fu1i!J1tajlJtI<I, t\l;e,ll<lQlIe' q:J\'thjl.;testimony 
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'.-(,'; 'lhe<may' igive 'on the direct 'examihation,mriiliQ,utl subjecting 
himself to cross·examination on the questionfJo!li,gtlilt,or in· 
nocence. In rare cases, .the teatimony.:dd;he\acillised, although 

,:;intendedto bear only Upon matters·'ntlt to.uching upon his 
guilt all innooenoe; will be, 'so cloS'ely>oonnected,,,,ith the iasue 
of his guilt or innocence'that <the,aIic,us\lrl''WiabhalV,e 'greatdif. 

" ftculty in limitinghis;direoMestimon\trjDnillitters other than 
his 'guilt o.r innocence. iln, deterIDining'iwhether.to testify 
for'a limited purpose in such a <lase"bhe"8;ccused must weigh 

, the probable value of hiBiLimioodatestimooY-Hligainstthe prob· 
a:ble injury that willreeuIHliihetDPtlR~p, the·croaa·examina· 

"tion tomattersaffeoting Hisguiiliior'hl!rooellce. 
\ 3) Testljyilng on the genM!1ll i.f8'!m\f"I.;]led'bre1Rd'Vising ,the accused 

whether he should testify on the',\Jenerbl.hissuMlf:his guilt or 
innocence, of It particU!IDir"offensIJ, il\:t!'<di!:f&~'eou'nsel should 

, ,,'cot\Sidel'l Buch,factorS!lai'theu elllpfl(\tlIl&Jti;vi~j' against the 
, ,'!\ocussd,~h!s'mentli.hoWpalbHities~jJid!!~_1I.1I!liwppel>ranca and 
" '. gen\!llal demiiwnl'IDj', Illntt iWitlitlieli"liie ~llsj)iU1OJlt(l' : would ma· 

;" 'tehlIliN:Y:i!tidtJt;liede!ferlsel'wdull!l>A:~Bli'.n'liltlliingi or would 
"''fl:d.vePlie¥1II<dIII6tll(hellle!l!Dti'" ,~~ltsllc!lxslroaldffij$'informed 

"G£'uhe.pl1l1liJn.bR!"IIIrtfe'ttt, in 
,r,",",uhe, it will be 

. '-;'1. ' 

, '" creatad ,in 

the truth." 
,in judicial 

,the defense counsel 
suppGrt of his 

'may he advised 
,ia clearly 

esti~btish, only a 
or all 

~i:~~~:~~~~~? How· may 'become 
may be 

,,;, the 

1lHei1tiOftrt by his testi· 
'aroused will take 

1iI1lIjj8,1·,th 'hiltl that he will 
MrvmtlJ'd! b,nilhOllest story --.;,', " be 

I' 'wheri%e i'i'\II~>11~~';C,oUllsel can aid 
~ret~itl rev'iew l>f the 

"" i"I,,' ",!testimony ',Ile' 1n::~::~'~'1 D~" uring tliis 
"" , 'intel'V'i~w, 'bbe , ', proposed 

"',;ij",:di~eet ~=~~m:i~~o£ the 

,)~"'\'"",. "s'ame,~' ~'~~::~~:!~:~~~:!~~==1\I~5~~ll:'r'r~Ct;kes tHe 'e;, 'Ii i+, \\fitnesS' accused 
'. "", ""khoulw ' " the ac· 



'" "'cused's'testimony; bunt') itlsul'll ,flhat"su~1t testimony is pre-
" sente'd' clearly; 'Cdncisely, aild«logidally'tolthe 'court. The 

exhaustive 'prstriaJ 'crc~s'exathIMti~n''\~' desirable in every 
case, for it often 'de1ie~in:irtIlBlwhlltb'er 'the 'accUsed should take 
thewi~nest!'standl.' ," ·"L ;"" "fi"" ',' ,,' " 

(4) flirlkt'iJO tI~8ile;'t''''H'hisprsllrial'oonSi.deratjon of the 
'"'' ' 'evidenOO)IWge1ihtlr~ith 'his''lj'tetril!.lintlirvieW''oftll.e accused, 

, ,,' f, has'<l6h"lh<led'thedef~hs\!' c6unsel that any' testimony which 
the accused could give would damage the defense)' tli'e defense 
counsel and '!I:OOused 'shouldagain'd\irou~s his right to re­
main' silent;'! Ii',the 'defense"connsel i§' cotiViriced' that the 

, accused's poten~iI!;H.estiniony Wdu1d,J'jedamaging; 'lJhe accused 
shmrld be adVl'seiJ.itba:tthe court mightreadH 'the same conclu­

, , sion' after hiJaring his testimony.' '·'8il'iilJldtll.\l"ttcdtfsed testify 
!>eforefindings; th~re is al'ways' tliejtJd~stbilittitRltt 'by an ad­

"", mission ltIad~ on direct or'crossJ&,hniIWati6:ir'li:8"hlay supply 
a: fmissillg"itilltl of proof' wliich'th:e' p1'bSecutillri j could not 

, .. " "., otherwise ho,ve placed'before thecbdrt.' , 
The,RcCused,ratlfer'tl1all tHe defJh~e ci:iunsel;n\.ust make 

the ll.na.l,tW<>ision 'as' to whethei'he" will te~tify f'orremain 
~',' ' 

silent.' : 1)1' i ';,' 

(5,) Matbe'/'8 mewt&11JrJ.,atilYn; iJJridinitigation: If'firidings of guilty 
',,, , r'havebt\eIi reached.'and fdi'mall:raIint;lin~d,"t1ie defense has 

, the'opportunity 1lo'\t>r'SseIitmatters' inexliei\.\\.atiblland miti­
gation of any ofl'ense'of which the o,OOused'1'la:s;'been found 
gu~~Yr, '$ee,j]>!1~agraph~ 7,!i~! (\!)llInd(4) o~t"eM!!-uuatfor(l. 
d~t~ile~d!sA~ssi~n ,?,f ~,J>~jl~l!'tiP;g" l)Jl4. miti!pl>/i,l,ni:' Q\rcum­
,stances. f1 ma~y ~9r!jll'h,~~ec\!\j).~ th~ 1Jl ;"'~!Q~,~~ ,ccpsed 
has'J)~eaa.~~ ,~)1Uty; yne aef~~' liB~nset Qa~, ,~l\~r Il~t mQst 

,i val~a?le serv,I~ to"l~~e acc'l~*:,,1!f, th~~, ~rt\ge.:?,f ,tii,e, tr~al. 
Th\lre sholi~d ne)f~r be 11;1) 0<)C!¥'!1ffi" !tp)y:ev,Ill:, f~r,~l;~BeJI,~I'W 

'" af this tilI\e m:atters whfcli"~m:ouni.to,.r~lij1\~,~catiQThl'r 
'I,:;" exc~se, for al\, o~rn~~, ,a~ sM~~,"R.latte':'8 ,~Q"l<,l,/l!l'[f'l ,b,~tw. 
, 'i '"I, pr'/'lE''\¥ ,p"io~,~~, ~\l~ 1in4in~lf~f; ~h~1 de~e.l,Wfl 9P',Insel !l~~ 

pr~p~~ly ~~S~~~~1\'~4,lp,s,re~pp,~sI~lli!,~ t;o t~~ aI'Ol,J~\l,.¥~t-
"" :. 'l~l~=Q:~~~K:,t~~ u~~: r:~t\::tl bwa~~:~~lllr;~~~nt.~ 

.,),' .. '';'''8hef,''{J,','{t,enst,'~te,~~~ts:'','S'ta,'''~r', '~'h, 46b,'of'ih U,!I: "ll!l: 
')1 t, 'I, r~;" ," ,,,,,,,,Il<l:,\' "\\-IV.,P,l,, 1' .. , ,~\t'~!l~ , 

• ,', 'I" ,,,~he ~",:~sed, ~ay te!lt),£Y,ttn,d~rq01.t~, m01.~~, Il:lll!l)~~qp'st!ltl1, 
, . " . ~eIlh ~t, ~? ,~;th, ~r~:,~e ~t IlPt., fl,lt aua~da ~~~ . E)jt~C\l~eq 

. ar~~~~~~na~i/~~ht:Z~~~~~~~~l{[J~, "t~~:;r~:p~~ ~ent\ld in. art b' the ' , 'd ' , )I~""'v,). 'b; w: ~ , .. , .', '," 'the 
""" {' <["R """t ',"1 ~"I'/:'~~\\,~1r 'p\W~':h!il;~i:l8~qW1~1,' . 

:) r d i, "" " s~11em,?~t iJ)tJ;Hei~'V!;,H,.I','i'1'\'?i~t,I?M'I[',?,5(Pqt, .' '4:f~Jl, fIl, 'dse~utw~. 
'WI not 'be permI'1Aid til. cross-examme the aCCU$e on an 

!,' " 1 '" ' , '<' ,. 
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unsworn, statement, b)lt it may rIlbut ,by ,evid!\nce any asser­
tions of fact, 90ntained in, the statement. See., paragraph 
750 (2)0£ t4e M:anulll. When the ,accused testifies or makes 
an unsworn statement in extsn)latiQnQr"mitigation, he does 
not risk the possibility that he maY'~lIppiy.1\'1Ii item of proof 
wissing from the prosec\ltion;s, IlaSIljA.6l1 his "tsstimony or 
Unsworl,tstatsm<)nt way ,not "be ')~onsider~" by 'reviewing 
authoritiesin determinipg:w.het4e"the, ,/J.ndings,of guilty 
,are correct. , ',' ''[ b'Hi(1 

The defense cO)lnsel"s40uld,e,Xpiltiwto the ' "accused his 
, , righ~ in this respect, .and ,plMls slwuldbemade for presenting 

matters in extenuation and"mitig\!!.~io)1,!,jf any, in, ,the event 
, ,a conynl1tiQI\., ,No IOMter,ho,WJliil,igent the deil'euse counsel 

ini.QrotectiI\g"theaceused;,fIl,rightsprior to findings 
,gWltM,;he.,w,illha"<\fai~ed,to fulfill h,isduty, ,not only to 

" !~~'\1,\1FW!!\d" Q,ut to, the CQl,Irtas,well,if Iw doesl\ot present all 
, ,i ;11<'" fl,vt\'1II~!lJ~,,~fA\1lt.;tmissi9Ie matter ,in mitjglltioll!, a,nd extenua­

,c!Wll, ,~herefolte, ,the defense ,counsel should 

may.l:lePNilented to the court. 
accused's capab,ijities, appear-

.to 
,wJ,tn~stand and 

or 

I:~~$;~~~;:l~es cl1,a'~gE~(l should 

" 

)leCllSsalry to 
dete~Line at this 

the right 
"theory" 

of 



·'defenli<i'llxists.TJ)so,'the,de>fense' counse1,subject to the ap­
'provltlof' tJte ·ac.cused, 'lnu\!t';dl!termine whether anyone 
defen8~'should be'used!'to !the'eXlllusionof"others, keeping in 

" mind thllitthe interests oflther:a,ccused'may 00 served better if 
thil defense i!s'<l0ncentraWdfoni tlieweakest point of the prose­
cution's 'ca;ee; * ,l'!li!phazardJ ailtack,ugainst, every point of the 
prosceu1lion's' avideIiCEl'Eiometimes' Serves· to' obscure a strong 
and>Uegitimatie defense""Whns; in It cita&inviilving the theft 

'··of a inatorvehi¢le; if the1prosecution's evidence clearly eetab­
, "lishes: 'the wrongful·taking, 'thev~luej . and the ownership of 

the vehicle, but the evidence showing the intent permanently 
to deprive the owner'of his.property. is .ro,ther weak, it prob­
ably wotlld be 'better f()r~llhe ,defen«ecouii:sektGattaek 'the 
evideneei9JS-to theaecused'slntent lmdlet·tne other:pvQsooution 
testim@uy'go unquestioned,' .AJ pavtiElularl:y convinEling Itrgu­
ment,might;beimade in BuchowMse iNhj\ defense oounselcaJtl 

. '''·saY,in his finaJ·argument:'. ,"'''' .,"', ". :;: i 
i· • • Th~i'tetefise.ctmlel.rfuattheai.,ul.ea tooktli~ c~;" tha't'it'wasthe 

.·!>"."p.,rty: Of\T®n Dbl"aItdthat It lhas'a'villue tof 'mo~,·thlin $50 . 
. "', : "'e:dbn',toqll~lI"lollc th<>S~.ffMts, anli''Wo'never'!lOUlht: to deny, them. ' 

" . ,We1.s<>n\l!'111.14jlw"',er,,,~aqhe ~OOIlI\<'<I •. d1d.\lot b",ve.B1W Into."t 
". , )J?~r~~n1i\f' to, ~~I!i'lv~~j?WIl~~ :?t~hl.pr~~.\~., .(0,'11: l;l1'1te.ntl<>n. , 

ts crelirl~ eAtsbl)shed by .tn~ \estj~ony of .".'.~ e c. ." , . 
" '1":;' '';. . - ,- ,i :_; ,j"! '>/',', ,J'<" -.J!: ,,~;;'I,'" ',_ 

J." (2)Jrf.~rt~ittl O/tM,ac.!!U8e.a, . . J! pfQqfof:tiJ.~;i?l'l(l#ty,~f tiJ.e:aQ, 
cuseq,as the l?~~veJtra~Qr o~ itheoff~?;l~e. wil14ep~d u.pon ~pe,,; 

.. i, . court. i,dlj'i\tificati()ll .I)ond i~ .aJll?e'!-BI t,"\tttl.l~; 'iyit.w'snl'fl !J1.IliY 
., '" ,hay!, ,g1f!iCljltxAl),.i!i~nti~ill:g;tMJW?NSfl!1, tiJ.l\<;J,e~~!!IMlp~sel 

.,; .. ·m~~tJ'Ja~,~~,b/l:v~R~\l.~1; 1?,~r\wII:~·~j,mi1a&,jffi,t~~J"Cc1JAA4}1l 
appea~an!,~ .Sit P&,9-I"k,I;I1J.~,t}tl the ,?~!l~~J~IlIJJ\I(~9,~iJ.~_G t~\' 

,:, . ' ..• Qpey"c\!j\l1ii~~U.ti"R!}ti!!1\,t')Yj]Ln,*:'p~ jb!"~\l~tt.lw.Jp,cUhBt 
•• . J; t\\~ 1't~9\l~~ ~thl).Jl1IYi>e,nJ;i~!if1l;i'll~r~JlIi.w ~y'jl~ iIlRHliwQlD,· 
Ii (; ",<;r~ef'ql\\t;~.I1!Je.Il!UY n~pwlt .i-NIlllrl\~tIc!HH1?P. tp,E\. J,'0ElP<jSt 

• i, , !>JJhrA',~e!lSflPQljnSfll.",. I, : •.• ·il ','hun-,,:,l:i l .•.. ;", .. Ii,: 
.i'':' :A~ l'~ialtew~tiv~"if.t9-MP<lGtatQ~s 1I:~ .• t\\~Jt~ill,l.~*,,~~ 

J "', .• in .. the ~~m~nf~lIP.,ipl!lIs ~ i accu.s~?,t4~d4ef~n,~11 ~9»n'ffl1.1jlp,¥ 
'" I l]<\ql\W'~,that .. tIi~ !\~Q.used t~" pel;lllitt~4,tP, ~~t! wi~p. ,t41\.~p~c,-
..• ,,,,.tator~durjll~ tiJ.Il,8P~n-cpljrtfid.~/l.~i,fi,~l"ti9n ,P!;'1A~d~. Jf 

" .. ",pw wi~ne~s!¥lhaveiJ.",d!~l\~:?1irp.or" PRPO~u.lliti~~.tg.ldE1nt.ify 
.",," " t'wacgl\~J>riortp t~iItUNr,~~a,mple,ll,tJl),e. ~rR;fMI-~ 
·hi .", i' ... f,9;r!ll!\~,ip.N'.e~Fg~tj~1lo~ f~~. p/l.!\~~hA :\~ ,].,<It likel>l~~tfihyY 
19" I,ril !)Y,!jb~'liJlI',ft~n,c~ N).y .. <l\i,1np'\,W.,t~ }n}4~pt}~y,mg, .tl~~d~.\l\1~d,I!ll 
. " :' ;t\W!<)o.11!1tEwm. otMtlrni." \l"I\:SIl}l8.'. *~Sd)~~tj\%1:~:.ithe ~~~Qn~~ 

I." .••.. '· ••. ·, •• ~rt~ ~~,?liWif?lil~IlJPP!g~'pg,~rO<)e~¥iJl'¥I~lil\fl~~I~Q!}tJ: 
,l("" (''''T 'il.C!1'L. 10,9; ..•..... ,~ l\\!l . . ~~r,~!Wb..' . l.p.q,.n.q'IJ~II?c:I~ .... "~ .. , .. w, .. ~." .• Jl. l .. Wl. ~"Ipg. 3) '< vw,Bnpe. o,tlie MmM,ed! 8. ?,n..a,rMte,", i Alth~l}i;r tjl~. d~f~J'ae 

may not mtroduee eVldenee of the. character of the accused 



for truthfulness in o.vder t9 enhance his' credibility as a wit­
ness unless the prosecution attempts to impeach him, it may 
always offer evidence of the accused's'gl!neral good character 
and military record t(}show the .probability that he is inno-

,. cent. Evidence of this nature ,is part,icularuy valuable if the 
accused is charged ,with anoffens.e requiring proof of a 
specific intent, such as in. the example gioVen in (1) above 
(MOM, l38!). In determining i whether evidence tending 
to show that the accused ;has a good character should be 
.presented,consideration must be given to the possibility that 
the. prosecution may introduce evidence in rebuttal, tending 
to ·show. that the accused has, a . bad character., ,see 10. 

,c. Securing attendance of witnesses. At the e~rIiest possible 
mQment .prior to the trial, the defense. counsel should advise the trial 
cOJlnsel of,thenames ,and addresses of the witnesses' he desires to have 
814bpoen6ed,to,testifyat the trial. "See 35., If the trial.counsel con­
tends that the testimony requested of a witness by the defense counsel 
is.~9t,ffia;li~l1i,\ljl.:!>l.I)flC~\try:or that a dePOSition w.ouldserve fully the 
PU!!pOIl~ilN,1Ii itb.\}if!!lJIll~"t;illle preser,ve the rights. o~ the, accused, the 
questAoWl0ll!,IWIr'ihe!lJltlre,;w.itnese should ·he sul)'Pl'ensiedto 'aplpear 

e. 

i~~\~:l~~~~~~~~t~~it~~!l~.·~::~'.~.' any !J; to a 
. See 358. 

expected t.o 
'nrrange for 

not he 
toproc~ ," 

tinuance. If. e ~~~:~'~~QI~~ 
he iIla:de'to the '< 

de~1en'le counsel will 
'""' 't.'"'." or is unable 

,]1;"h6' alioulld request a con­
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'fii~ iIlllesi! ol' . 
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a mutullilly"satisfactory date· o£tria~.",¥ol' 'a"discussio~of the subject 
of· continuances, see pava;g'l'aph58,of toolMMuah 

f. Trial. noteB. " I ',.) 

(1) General.·' The defensecottnselnow~iWill be ready to prepare 
. his trial noteslI·The'se avelnothing more than a simple outline 
of his plan.o£ 'Procedure. Ili'theilli·oo.otes, the defense counsel 
should, outline ill 'proper sequenct\ those, things he, .will do as 
the trial progresses"as far as it is:poBsible :for him to antici­
pate them'prior to trial. For example,. when, thll defense 
·cOunsel interviews the witnesses for, the prOseCutio/l, he will 
have tentatively concluded which witnesses should. be cross­
examined and, to· some extent.at·least, will have decided the 
subject of such cross-examination. CQnsequently"the trial 
notes. should .oontain the name of the.witn~es.;"what,.,in gen­
eral,their testimony on diireQt .el<al)iinatiQnwill1>e, and a 
brief resume of ·the pllopose<ilsubjeot,,0:1\cro,sieXa/llination. 

(2)· Okallenges.· The. trial' noteStShOl1l<il; in<J,icl!.te whether any 
challenges, either for cal1se.or,peremptory, are to be made. If 
nocha,llenges !tre planned" this, fae.t 'shouldbe indicated. On 
theoth:er hand, if it, has been deci<iled, to, assert a challenge for 
cause, the notes should .show then",meQ~,the indiyidual afc 

; fected and the .ground upon. which the chitllenge will be 
, based-An ,outline"of,the, subject mllitter .of. the anticipated 

" challenge shou)dlbs inserted inthet.riaLnotes under. the name 
.,: . of the individual 'affect~ " AlJ,lemberagainst,whom it is 

anticipated a cha)Jenge1or .calj8ewill b:e,made may' be placed 
.,f> "I imder'ollith 'during the ell:amina.tion. 8~pareJgraph 62b of 

the Ma'l:l\JIlil;.Ii;See;aiJso,:lIliP$J).di~,8a,qf the ManuM atipltge 506. 
H.rw.eV61',·it ,js'nbt'nll!Jessit~·itop!p,<le;4lbenlem:be1\'il1nd.1lt'oath. 

When itis'deemed,adviea~Je tQ'Qh~4IengI\1I1p(llrticttlar nI~m­
ber. peremptorily, 'his,nalhe"s~l\.JQ"l)e.'.~c;))Qd/jd.' under this 

; general heading in 'theJtria1nQteS:'J:, i . .:i .. : , "" . 
( 3) M 0 twWJ to dismisa. The trial notes should indieate any mo­

tions that thedefens6"oounseh,has: decided 'to make; For 
ell:amplel'investigatwn'maiY have I revealed that'Me accused 

. has been punished 'underiArtic1e··tISJ,fov a . minor offense 
" chlt'rged; It, therllfore;.wouldbe,aJ!Xpropria,te for the defense 

oQunseh ta .. move' for, ,a dismissa1 of, the, afi!eeted charge and 
. I "speOificati@il @n the, ,grollnd:Jofi ·fonmer'punishnient (MCM, 

6Sg)",' .(l1he., motion shQuldbe writteni oulHn, ,full and in-
, , ¢@rpbl1atedi in the trial iIlotes\~o' thatlit cwil, bs stati.d: clearly to 

'. '" "ths.courtittthe proper·timsl' 'i .. ' " ' 

,,,'" t '. ,·.Alppropriate,referellces to,ths' :Mianuwlifbn ,Courts-Martial 
" .". '" lorotll:er;;legl\Jl'.'8iUlihori:t~.lin;'Bupllol\lh'l1!fuhe';paiIticular· motion 

, ,Sh.ouldbe:;ihco~OO'ated' inrth'e,tNa1no1leilfor;eliise of reference 



when presenting the proposition to,the court., T·heevidence 
which the defense 'counsel intends .tll.offer"in support of the 
motion should be outlined. For a discussion·.of motions to 
dismiss, see pargaraphs67 and 68 of the' Manual. 

(4) Ple(J.'J. The next step in the,trialnotes"concerns pleas. At 
this point, the trial notes will indicl\tllfor. each charge and 

" specification contained'on thelicharge"shsetwhether the ac­
cused will plead not 'guilty;: guilty,op')guHty of.a lesser in­
cluded offense,·, When the 'accused inteqds ,to plead guilty to 
adesser'ineIuded offense,the defense counsel should prepare 
the proposed plelt in wl'itii!l1ipmd,>insert it ,in full in his notes 
so that ito may' be readiltCcumtely mto. the record at the 
arf.aigilthenN ',Ji ,,'" '>P'· 

. (5) PfolJserJUtioni 1oitntlsse8/rfhedtrl'8Jlnotes' shoold oontain the 
!, "I"iIlies OfMI 'W'i:tn~;'IlIl'lI!VRiiSi1ll1n1ary of their 

, Tlww:ellll!!pdl1n~ m·theiexpected testi-
'. " "j' i !lei,lfibltllCt;',!ilnd" Mi:l'j~~, 'GI'OS!r'examination 

(~~:~~=:::;~!:~j'~=to:.:tlJ~t~li~~!l1:e~d:;'j! ""."~'j'" ",. (It)' If,:it'rappeltps from the 
" the'caSe that the 

" 
d' 

prima 
counsel should 

not guilty. AI­
upon the 

trial, the de­
.iJ\!~p'Vtlo\i>osecl motion for'use at the 

this matter, see 41. 
I' '1" stat0ment, 

it sufficient 
detail ",' . (ii1!'presentation to,the 
court.(:' ; , A':.'- ~.':<\' '. , 

(8)W itned808 ialflii! Bro'MJJrftiIJAfb'lJ!!ilfleiMJJMixJifi' for' #he defeme. The 
d<lfense colin~I"sh'l'i11il!l.~hiI~,_l!'!IMes the names of .. 1I 
defense wltn&$l'>,!¥@~Gt[dim;l~l!i~I.tmy, documentary evi­
denae applteahlejtQ~ltl\ie'_\.It~~ should be listed in 
"the:ollderdnwhll.~hl~~{;Q'II.d:'mferenee to docu­
.mentlttry eyidenoec'sh'OlirdltD\lt_ ItIitdiht\c;p<iintl where it is 

, . 'planned' ,to idemify''t\~d"t~~lIili<l(i~derice/ 
,It'l' .' The testimony6t'eitlih,,-iv.ibti~:lh'&ltllli'lI@'Ibutiined in narra-

tive form so that the colln~li~\\, 1lfIJi~!iiffiii1>rogQte the wit­
"'" ,''''', . ness and becel'tain th .. teseentlililb'~!($I'of ithe testimony 

IN:( ,:,(," " :am'l\otinocd'l!ertlently 'i>niitt!ld\l1i_flJ~!fg"'dllSired to lay a 
"""",.,),,. foundatiOllby·me .. nsof.thetestim~od!iQ'Pdr'bi(juaar witness 



, i' for the subsequent introduo:tiolV of, documentary' evidence, a 
reference shouldbeinsertedfi'l1 tlte, notes' as a reminder to 
have the exhibit.matked. for 'identification. 

If the accused ,is totake,the witness stand' to testify, either 
genenally,or' only If 001 a limi1<kd purpose, the,testimony he will 
give should b'e.OlIltlinedncarefuHy. When the testimony of 
theaccused'isl'to, be rnstricted'in,scope, the trial notes will 

. provide an 'e1I'ecth'e!'means of insuring that the accused's 
'testimony does not' go beyond the scope oontemplltted. 

(9) FVnaflwr(!W1M'l/,t. At the time the ,defense counsel prepares 
his trial notes, he will have some idea, of the strong points of 
his caSeiand the weak points of the proseeution's' case and will 
be able to outline a tentative final argument. Developments 
at the,trial may require ohangesin the argument ,before it is 
presented, but the tentative' argument. oan' be 'uSed in most 
cases liS the basis for there'liiai!d iargu.mimk' ,The counsel 

, , should rememoor,however;that his finlIlI· decision of whether 
he.will make 'an .argument should'Mvait the erld ofthe prose-

"cution's argulnent 01' the,statem~ntby the'proseoution t)lat no 
"argument wilbbe;ma:de;,' " " .• , ",r 'i 
, If the,defensecounselintends toAnake an argulnent on .the 

,sentence in itheievent'thei Court finds thelWcusM'guilty, he 
". ," should include in the triwl'notes·'an'<iutline~of his propesed 

!" ' remarltsl',l 1'. J' • 'J" '. !"I~ 

(10) ImtructWns. 8ee44. The trial notes shouli{'iinclude ,a 
• statement·bf the elements o:fr'ea~l:pprIDcit>il ~~nse.oharged 

• ".' and, bf'ea:llh ,lessel' iR<lltided,offentB!!whiehi 1MB iant),e\lated will 
beiDn.j$suenhrder,the'evideil~'. ilrhll'ttijillnot'e$'&J\.\iW/q.include 
a statem@llL'ti@fthe livw jl)pp1iicwM~,t@lan,!afflitmajli;V\, defenses 

.". , ,which <!naY be in. issue and ;the'deti'1l~ti0b.'l>f li\t.l)rdl!iUsecl in the 
in~tructic!>ns Iwhich 'Mvelspeeiallegwl' O()rini\itat;t<ln~' In add! - . 
tion; ,the,triwl notsllHilhould; in<lludei~:insttUctlo)l[8;which the 

, , • , defense ,Cilbunsel·feels shoiUili be' giv.ltl' fu,the oohrt 'during the 
'presentllltion @ftheeviden<ll!;'tte'.wMI·ltB Imy,itd.d~tiOliallnstruc-

.' '" ,tionswhichishotltd'b& included in!,theftnp,Hnstrubttons to the 
court. ,It is 'gobdpradtice to 'hit ve the elenietits 6i'tne offenses 

· and any 'other Instructions typllditl, tl'ipli6ate ojjlpages sep-
· arate from the 6ther triatlltltes. so'thatl if tleMssary, they may 

"',,, be furniahed·ta the IIllW''6t!icerl.(ptesiderltof'i1. 'special court-
: mlllrtial) las:propolied 'ihsbructiolls.' : A$ 1\ practic~l't)latter, the 

, " .," .• defiluse,courisei may confer"with 'the trYal' cOunsel 'in advance 
, of trial to determine thetear'~d~ny 'in§t'fuctions 'Ilothagree 

, , .j: ""ilb'ould'b~JgiiVen·tothe,eourt.'If'tliis pr~\\tiCeis'fJHo'l\ied the 
,,,'>1,, ,i';'d~fenlie'Mul'lse'[l6ft~jj wtll Iina:ii, ufui'il'Clislitlry (di:iit~pare 'cer-
"~: r u" l , Ll.""J-'; ":": ,-.!,": .,';' ,.ll'.';: . ":f)':',/!i .. ",1;,1" ',<',-::) 

II 
;':i 
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'," 

, . 

taln instructions because those the trial counsel will have 
available as proposals are acceptable., 

(11 ) Matte'!' in ewtenua,fW'llio."., mitigatimi'pwe8ented afte". findings 
o.f guilty. If the accused: haspreyious"convictions that are 
not admissible, the defense couh~l:shouldnotify the trial 
counsel before trial. In :orderl t.""IliWilid:prejudice to the ac· 
cused, the tdatcounsel· should"be"l'Qquested to 'secure a DD 
Form 493, that refiects.oay'.'aamjl!&illJ:eprevious convictions. 
See paragraph 15bof:the.ManWlIlt:lfpv:a,f/iS<lussioI) of evidence 
of . previous 'conviction&.,)aud,.r:Jliles,.pertaining to their 
ttdmissib;ility.", :>,/;;1 rJijl. .• ,t :.,.' 

Any material. dise~epllill:\f.i~,~nthetpetsonal data of the ac­
cused shoiIVwon pagll c!)ll:eJ,0:6rtlb.e"Gh9.tge sheet nlso should be 

:'(', 

repomed.,to : ';s'uehdiscrepancies 
:'should . t,hjlcymay be brought 
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: unsworn state­

be out-

. an unsworn 
)ll~~I(\'''''illn, this 'e'venlt. the de-
1(t\e.,~.'.Ub.e'llotes .thestatement 
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. :.~ .. ,.:,,' . y- y. 
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. Often, 
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ttift.Lnotlis iihouad~cdntaln:ai,Jie!fet&tce Mth&'diagrafn, map, .or' 
chart at the p.oint where,it if1PJ;Q.f!~1to id~J!.Hf,r!\Jldip.tro­
duce it in evidence. In t\ffs''bann'M(io'iI,'see '~9. ' ' ., '" 

. j, ,';. :,' _,' <·"'d}-a;: J<ii-'!i·'i',-" i'~!"', ",-: ; ,- :j ", 

6$.INSTltUCTI()N~TQ, 4C~S~.;\",;, • '., '" " \ 
a, Crmducttn CQUIW.:! Ji!l!J:.o1Lto, trial" the .aocusedsh.ould, ,be .in­

Il.tru~t~ Icar.eful1)" biJ" the. defense ;Oil1ln'sefllsto the maDner ,inhyhich 
~e sh.ould c.ondu~t himself during ~he trial. This, i!,l,*l;?lct.i~~ is, pal,'­
tIcularly imp.ortant if the accused IS to take the stand' t.o testIfy or to 
make an uliirw.otn sta:fumen~.'" 'He' sh.ould be' ca:uti<lned to 'exhibit a 
respectfula-ttiiud<) toward the'e.outt and to maintain, a lriilitiiry bear­
ing at all times: ' It is n.ot difficulHoVis'ualize the 'ftv-brable irlipres­
sion this 'iVillcreate in contrast to that<made' by an aCCused wh.o 
presents a sloppy, indifferent,.or insolent attitude towarQ tl)e court 
and tne pr.oceedings." ' '" ' "', '''", ., 
'b:'Appliarance. The defense c.oli.hsel·Sh()I1Id'asSur~'himself by oon~ 

fetring with the accused, hisc.olhtnaridingdfficer, ana,t.jt the c.onfine­
ment officer, if appr.opriate, that the 'accused will' present it g.ood 
pers.onalappearancehi C.ourt. The accused sh.ould have ahaircut;'his 
brass arid.slioes should be P.olished,and histiniform shcllJld be' pr'eslied. 
AnY' deco~ati.olis :.o~s~rvic€ ribb.ons',wl\ichlle maY-have been awarded 
shoUld'be w6l'n Itt theti'ial~ ,Set!paragraph lIo'of the M~htlti1.' ' 

0. 'Testitnony • . If lheaccused is't.otestify, hesh.oltld'b~instl'ucted 
carefully about. tJiepr.oper m~th.odl bfanswerini'questi.ons 'ask'M by 
either the'defetisB 'c.oii'nBllI'i the trial counsel, the law .oill\iei-~ 61' mem­
bers .of theeburt. 'He sn.o\lld'be cautioned til '''thi'nk bef.ote '!lei' spe'!tks." 
A slight pausef.orrellllct1on mayprevetit 11, cost1Y'lI1i~st'~te'ineht,alld 
when the"accused !~ti:rlder erhs's!~*,i/,jIllh1ltrow,by I:hlt81la'fc&l!ilsel At 
is b.·~.irigc e:ltitmiri,·.II.d'bY. 'tlle1llt,' W.dfll.cli¥'~\-, rrMIjI1\\,t.~ o'f tn. '~(''o\.ttl.·bJ,'.ling.li .. 't 
pausewi!1 g;ve'thtJ· aefei\li&(j'bll.its~t ilia :<jpp.lliltunllfY fop ')flif~tll'(\~e'''~ 
tlJn'elY'objootioriwhimthat 'aM.oh ts'l~t!)P'eI'/l<·1t.o"'b\l~~;{tli~'1a:c,liui<ea 
~h'()?ld,11-Voi~' cre~ti~g'.tlf~€i'f6~edif~i ilil~~~~ib~it~t\,t',:h~,j~~~hi¥ 
~roiilptlld bjthedefensll OOU1)sI\l. '''He is on1hs bwtiwhen'l1~ls ,ontlie 
witness stand. Careln coi;:ducl:itig'th'eJ1n;tria:fqpr~dtlce cW>$s-e).;­
amiiiation .ofthe a~cu~ed wU/'\P\1eYlU).tl ~i$' bemg;/S1tl)priiied.:,fbjf tlbe 
~uesti.o~.s askM himdUljl\jI; tAMR-~l: ,.iln 'I\Wft'o,~to PAA-~'1l,)'g'1ing 
Inst

r
u., 9

t1
P., 'l~' .. th. ~J\~A.lf.,se .. i1,',' ~\io~.ldJ~~ '~~ ... '. ,~,\I, ,.i';\i., 4JI. ,lith, .. I'.}m. R.'!! '.¥' M .. ' C;~, .of 

aus'\Ve~~~?!)I~th.os.~ q\l~ti.o~~ tj)a~ ,'1:'1' p'pt:~li:i~i,' }te?helWl; ~it);t~1: 
v?I?!l.t~~:v:'t?!]i.atl.oR ~~II~J,V~ t~ei f6jj~th~,lmp-t~~l(1Il, th~t .1l~i"S 
trY1ug·.t.p, ~ YQ\~g!~1jg,{u~\ w4 tfut)i~ul)~'l~w'q~ ,to IWH~ Jl,II~~~p,n,i' ' , 
, . ,d,Jl,e/jpp!or ~!I,c,?~J:~ .. :" t~e: f!.~~~I!-Il~ ,«\~1 ,wlIla<!,Y1se, jj~e,~)lserl 
~tt~e'1W"lln~rl1j.~~I?~ hI!, !sJ?, p'~)i~y,~,JPU;OA~ .•. ~.oI7, ~~~II" t1x~ 
jlffl,1}~~l\,fJl\;9.~,li,i)~ ,MyiM?, ,t~~q::~";,~ll;!~M,~,,the,;p~~i\l~ntot, the 

Wll,' ~lt:, ?~.:('fjl,.~a~~~,.J¥.~~I,\~ ,ns '~ilr~~IHl~~JI\Il<l. ~r\'lb ~!l,;',~~I~?~pi\ 
, I ,Jl1

d
, ,~YrtM,,~~, a,<I.<;It~M ~y, tlW)rmM~I,i<I;ij~~,;-r4I1A 1u}[l;s"1); ,~J,I,e 'WJ,tI).e~H 

stan. 
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Section III. DUTIES ,DURING TRIAL 
67. PRoCEDUllEllll QEN~R~J:I;; i. .• 

As in the case of the trial co~ns~i,th~def~;'s~,counsel should utilize 
the procedural guide for trloiTi;! IMoW!geIiera:l andspeci"l courts­
martial s~t :forth in' ·aptien<14ifl,8a'.'ot,'jjhllt M.tllUal. 'This will insure 
compliance with the nijeessa,ryd'!I1InIulitlellina trial by court-martial. 
68. CHAtt 1l!NGES' " :,' i • .,' ; ," . 

fI"'1 ' , ' " L , f,:), el hllti"'l '.' ' '1' 

~,(l(!lIeral~ In,I\~Pl~ ~1l,tI!lWlj'i'~utiqn,~i!l ordinarily make any 
chal)ep~jls,for ~a~~,\liJ?d,!fny, liW/:jjlrp,p,~?n:Jh!lllenge il,l that order before 
the,d!'lfe.llse mak~s ~~chl!-l).en~1\';~~" 'Iptirely po~sible that a memqer 
objecti()nable to th~ d,\I~~~'I6;wm'l?~.cb.lJ:l~\!I\i,~d py, . prosecution, In 
th" eve.nt, .1joweYrer".t.4!l!~""WM~l80t(t~~,pase:itlw counsel will 
assert in open' court .the grOun<l~, fpl.' ,challenge , by him to 
exist in ,the. from the 
court,)!l ' challenging 

on 1\ charge of 
. th\\ CQurt, was chal­

, ,had a :.direct 
,d'~re,~ltai,n .Hess was IlX­

tI.!at Sergeant 
serving in a 

I\Pproximately 
tq.athe never had 

t:;;;::':i~i':dduty. In answer I\i1 that he had .not 

then ch.,lleJoge 

69 • .ARlItAIIGNll.t:m;Nr'l'311l1ttl'CIJ!J~~~'IP 

, astothe guilt 
serve fairly 
,evidence ,on 

the jssue. 
c(mld 

-.{' 

a, General! •• ~;~~'~~:~~~~~ !I.iI'm:t1.!lW'1" ,;; . 
~; 'A'ction t1 In a trial by 

1li\E\';l\"cuse!i 'cannot be genel'a)' court-martial' 
tried over his objection '\1 
courtCmartial) have Ma:psled'llet;Welit/"l 
the date Of trial. " 
ficer (president o'f a 
charges were' sewed 
the '5-day period (o,r 3-dla vtlet;loa 
of time whicjll the law officer.' tpI~idetlt 

90 



deems rMs@na;bly necessavy for 8IIlade<ltu9.tJ! ,pmparation of the de­
fense. In this connection, d~:t;ense ',COUDSIII' should infomn the law 
officer, ",Mn.he will be prepared to.pr@ceed..withothetrial. 

'70 "·""TIO·N· S ;:, .. ': "elY" 
• iuv .' ..... .. ' ,'," . 
q,W"tioTJ8 ~o,~init,de(lI,,*eB lj,,.d,9,b/~C(~0!'8.·, for ,,;disc\lssion of 

t/li. ~,~\I., bjeo~~ .. '~. ,. chapt()E .. tt. p:. of tn;e M,i.nual.· . E. ~lI-mpl.,\lS Ofm. ot~\\ns lire 
set f0:t~ ~ a,pp~~dix, ;,'. .: ... " '. 

b .. Moijo~ for ~,j{n(l ()i. not guilty. O~dmarily, II )llO~IOllfor II 
findmg of notgll,ilty will be lJut4e .at the close, of the prosecutlOn'scail\1' 
It, may be djrecte~ to s~me or .all ,pfthe chlliHes I1-nd specifications. 
Before a motiojl for a, finding of Wlt ~i1tyis l)lade,the defe11f!0 coun' 
sel s/l(lUld,assl1re himself that II seriO)lS qv~s~iqn. exists as to the suffi~ 
ciency of th.e proof prt)Sented by. the pro~!ieuti.?A", 1;~, t/l~; )?~@sll?ution 
has. produced substantil!l evidence whic/l,togethet..,!"ith~H.justIfiable 
jnferences st~ming therefro)ll" aS1"en liS allIlYBl,ica;/;>~e:~l)lptions, 
,fairly tends to establjshevery essential el~mem,!1~ an off6nse c4argecl 
or ilf(llu4~<:l in a,ny BJ?IlCificati0!lto,)f.j)~~)l ,th.'l,l)lo~ioD,js dir0(lj;ed, the 
motIOn WIll not ~ grant\lfl, O\lCM,., )n~). , qon~1,I6Dtly, unl,88S thew 
is a sound basis upon which to.question .the su1licieD<lY of the evidenoo 
presented by the prose(lution, the motion should not be made,:An6ther 
point to ,consider ,is that sihoo the defense can 1!e' ;vequired to specify 
the,pal'ticular'defici6Dcy in the pvosectition's:case eucha' motion may 
cllILthe attention of the prosecution to mattevs ,inadvel'tently omi:tted. 
As the court ,usually will permit, the prosecution'to, reopen its case, the 
motion . may Serve only' to'assistthe prosecutibn.in.pnesenting ~ts:full 
ca.~. ' ,"i n ;': iii; ,. f • I'; ': 'f" 

Wh~n, a fIlotlOIili fo1\ a;fiI[ding <Qflnc;)jr~ti~!fly: is ,made.at the ·etid'ofthe 
prosecution la. cas~, Mid. is ,danied" ,tli~: all~en~ioo1Blfljll, mtiy,prt!seiit 
.l\vic!fllloo0D,behalt 1of ,thedefeilse, i Wlhethel"oo pDi>ceetil:,with,thel;de. 
fense' c~,.js a question oo,bermsohreclonly ,8!£ter atlli@rcwgh;consmeJ'll\. 
tion of the alternatives. If the defense 119unSei:!j:oes p~ evidenCe 
on,l)ehwlif ilf.the·defeJlBll"M.does, so atthll.\ciskl'ofcurihg!BnYide'fl!cts 
ill thep~psec\ltion's case, and .tpere):ly mimmWjp.g.,~t ,elimma;ting f&tiy 
possibility that ,the findipgs oJl1g'uilty' ;wil~ be, di8li,pprov:ecl' hw' the.~ 
,yiewing ,authorities':4eooJuse 'of'9.nlirfG,!1sous·IIU;l;llg· on',the. motion, OJ). 
the.oth~r.handj ib).o.defe!lse<!videnoo .is!.,presented'lInd! the :rulingis 
!lustaineq, by, the.:rcnne.wing, a:qthorit~",the,!all!l1lsbdwil11ose!!the ad­
Vi\nta\;ge Qf,wQ,ate}le,fwvovti.liI\e .evidenciequiy pa;vebeeb;,avai\abl .. ,· , 
"1 c.l/qtionll,IQr millt~l;' . 4-lthough nQtle~!tlY'!provided'fQr ,by 
the Code or the Manual, a ,motion. for mi~rial Gi~"been'apPr9ved 'by 
t1>.ebQPlWt,?;ti MiHtl!;t'yl .Aj;!p'¥,lll8'~V '\11& !ill.lcQU1(t'1Ul8irl;iall)ptio~gs. 
~t, i~ll'J;lp,Dq{Y,l.;iate!'\'Tliellievrov ~wi'~lli~.iI\OOIi~{It ""bic1tis~li!wnFNaj;ly 

r.~JU~~CSI~1)i~l/'4~~nn., ,,".2'~!h~~h~~~.'~~."" ,PIl;~~ ... S s. ;/?,~. ' . cl~~.~~SHm. :~~. c: 
,~PA~, '}I 11c ,.~~wr" ... !,g ~,.Q;rlIO'l>,JIHmy. 'l~(;UJ.~ 1~Q lo;wmg .SltuatIOns, • 

. . ;:. '\;', ',,. ~.: ~·.,)i~· '~iJ!~ri: ·,,;110, -,,,,Iv ill t"/HI .'1)'~ " ',y,'. ': ,fl' 'J;": 
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(1) where inadmissible. testimony or other ev>idenee of a.highly prejU. 
dicial nature.tsi~vesented to the court; (2) where animpr0pet disclos­
ure or comlrfent\s malle bywmember of the court; (3)' where counsel; 
during argument or otherwise, prejudicially exceeds the. h\lunds of 
fair comment; or (4) where the Jaw ofliceriAel?a~ts from his .role of 
impartial judge\tnd throughpaJ,iisan cOlQlllent O1'queetioning undUly 
influences the tnembers of the court. :A..~ld6r mistrial may .be 
made at any time.during the trial. It is arl interlocutoryU),atter ad­
dressed to the sound discretion of tbe1a"";'oflie<lr or the special court­
inartial preeident. . Although' declaratioo""f a Irfistrial doee not end 
proceedings against the accused on the chargesinvohied, it does tenhi­
nate the immediate proceedings and shoul(lbe cOnsidered. only as a 
last reSort. Thus, iftheprejuaicialeffect Qf an improp¢r comment 
can be e1iminated bya:n instruction to the cOllrt to disregard the com­
ment;'a'nlotiOl) "fot' mistrial SllOuld be denied. However, when it 
appea,~' '/;I'iii:~'inst'ructions cannot tender the error harmless arid that 
t411 a\iouseaili\inbtb~inggiven or cannot be given'" fair heafing,the 
l'a1v,\\ftlJ~t\}(pre\lId1\'t\.t ol.~~pecial court~martial) should entertain a 

.~~~~~~~~:~!~~~~~~~:~!~~,ltrei,a mistrial.onhis o:",n Irf~tion: .. ,. ' 
7~: rr.~,~4i,nfn_~h; ,J(';r 4}A~j!,~!,>::: ' " ~y,,' , .' , 'i ' 

, The. acCused''lJiIlIlY"plead '8'UTlty; not guilty, ornot'gnilty but guilty 
of ,a leils..ll;i,mol~lJ~hSi\ ,(MOM, ';o,z):, '. A plea of not guilty 01' 
guil~ywitLOO»Y.glliilded~itihe'absenoo ofaim<!ti0n t<!> grantappropfiate 
relief,"asliH~~Jft;;9,1W'SElbj.e~tiO)lJ which ;must' be'va;ised' by . such 
moti<!>hbefllrtJt'f>ll1lt!·ilr~:_,!iflI)j.ijciJ1i@n(;j;)a~con'lllisnpmer of the 
accused whether"under ilIll. ",!AQ,S.,Oll otJrlirwilie. ,.BY'standing. mute, an 
",ccused 'does.! I1o"'lW{viw;et.~~~i1i>:uphwl$el.wfli"'ed by a plea. 
Teehnically,. ai'JIl'leRI:('jfilr~ddl~!ilI:i:ll11IbtC!lialdeml!llld, by the accused 
thait"the"pr_WOI\ asemj.-\1)Wl1i~iJIIIII0mg!his"atleged"gui1t 
beyi>nd a JJeAS<!>nlliJj}Ml.01ib1!.~~~lJlirullY, in.n Mcused"has the 
right,to plead'not:jgM\ijJJ.m~l''lJ;;''i'fJ''!!''''' i .' ' '. i 

The a.ccused,may!,plea!il,g:uiJty.'t~$lli:ex9(\pta;capitaJ' offense, 
that is; one for whicwtheiO'i>a¥~.1!l!Y'adlJ'lfdgej)he punishlrfent of 
deathupoil ,a,nnc!ing ": 0lf! &\i!W~MQM6tr~,tJlijlliloi (guilty, the ,court 
ptoperlymay'~nter~ndin~s\!0i1~t§l:€Ol:th1!lllmwtl!S!ilind specifications 
astoW'hich the 'plea di!l'rita:dili~"~u~t!i6n of· any. proof ,by 
the prosecution;' <LegallY' .. a;,pt\i8;;~II'!,giiti~1l"llhat the accused 
admi1islevery elemento/,th6'!iitli~t:&!~~'lI1~.'pleaitiilates.· Thel'll' 
fore, Ian accused sho~~dnevel1::plell!dliiiii~!.lwridtJenBe tml&!s he 
t¥JtuQ,l1y-(cqnunitUed it!'.<i<!';, ii':, wj~ \)J,6t.Mfi{h'\i:;htrl-:·dl ~"~:'_1 

:;:tiEllllenrtho~glt:he ,ente1Jll,'a;·,pleili,oill~~j)"j~lll\Ii'·fl:lliruS0'd\(niay intro'duce 
~vido!fule dl1'.;elCt6nUatIbj}Jja;n1li'!lDiiti~~:1I.n'dirh~*fwOiMirt!lon;m!l.Y in!. 

: 8-I~ -,i;8' A,~r., ~~~.f ~iOU9~ ih!~" t~e: pi~8;~~ti~~;~ul,~'~~~l._~~1tL~J~~t~,~~~,'~~ ,t~ ·~~~t 
otr~nse;eba.raed J:~itijdle.s'bf '8,' 'pleA/of gl,i'tlty ;atld<1'i'OHltllsi1tnl:Ohg~.) r,eci\telllt 'by-the 'd'etetJ:se 
that no evidence be presented tn vtew of "the gul1ty :])le«/ ~ SeefAFMi1-1()":'8. t 



troduce evidence in a.ggrIl>VamOll-befOlle,ilili~clluI'f) cl.osestoconsiderthe 
sentence.'. Whenever8d1i·accused"ttt a.~,tJime durilig.the.courSe of ,the 
trial, makes' ,a statement ,to~ :COllrt 'iinoonsistellt with his plea of 
guilty, the court will:ma.ke,!i1lllh:elQl>lanlitionillnd,statement·to the ac­
cused as the circumstances'maw:reilljilre. 'If, after· such explanation, it 
appears to· the,eout1l that thelOOCused1:n :liactente!led thepleaimpro­
vidently, or through ,laek,;OOi;understandingofits',meaning .and effect, 
or if the,8iIlcused!loes nob',.!01untarilywithdmw his inconsistent state­
ment, the',tria.1 wiIlpr,oceild II>S if he had plea-ded not guilty. 

72.6PE:ktN'G'STATEMENT 

, TJ;1e d.e~~, counsel, mll:Y mak~ ~ openjngstatement; norm~lly 
,~pis.~I1,,~~ a(m~ l\ttfe Cillic~usiori :of theprOsecu~ion's case , .. n~,bef<;>v~ 
,Il,Ily.\lefense e;\'Jdence ill introau~4, Thepurp,oSe9fthe,o~nirgstate­
m~nt is to ~2fl?lalnto thl' col!,l:t-nm,rtiaJ t'lJ,e iss~er<to, ,Ils tried: It ~llOul!l 
encompltSSa statement of !h.eease alld:~.Y.iil~~!l-lid ~Q.ouldlll)lpll\tsize 
the defense thecry of the ease. Defense counseJlittsa right to state in 
his opening statement the facts which he intelrds 'to" prove, but he 
may not; ,!liseuss any facts .whieh'MJ'.co).i\net,'prove,by competentevi­
dence .. He has discretion to alicel1tain,whetheran opening,statement 
is necessary .. ; If the, defense, COUl)seLdetermines ;thIl,Lfl. sWement 
woul.,j"be help~ul ,to the Presentation ,of his case, :he, shollid prepare a 
detlliledolltline:therecf prior totr~l in the interests of clarity fl.nd 
conci,aeness.. See 41" ' , " ' 

73.' EXCAMINATION 'OF WlTNESSES..:l.EVIDENdE 
" t1i.~ l!later.j;Qlf~l'Ib:.r.:.~pter~: dealing ili(h the}\i~min~tlop Of 
witn\isw,;'the 'hJ.lsi6'1iilesi>f'~,;vl~ence 't~e 'rides 'jfela:til)' todeposlililns 
.. ~d' 42 thrOVgh"4~ eonMhtirt'g~lhSl!;.b,f?tlon~;, is ippti!a.1>'1ii" '(o\l.Mens~ 
cOluisel and' sho~1d 'b'e'fH~rt.!a 'to p\.ior'W t~ia:l. .', '" 1,""';1 ,,, , ' , 
: i '\'; ::,' \)' 1,[ , , .'·f,'i ",i\l ;0 ,,!L:()", _Hf'_,i_:~ll li""~'-I~f("-, ,', 

7!t.:Q:BJEQTIONS","": '""",,}I,1':',' ! I, ,,"'; 

'Objootionsdf:o evidence (lfferedby t'he"~ecutiorio])'by the CIlUI!1t 

s~ould ?e made. wit~ care. ~1?lI}ed~fe1'l~ l"'u1Js?~ ii'l~n!gei~tA~l?raq. 
tlce of mterp0Sl1'lg mcessant dbJectI<;ms'lllil;ny WIthout ll1etIt,to ques­
tfonsllSklld'byopj)6singl<*>unsel or 'tli~!coi1rtor ,ro' 'an~~H*iVeI)by 
witriEli!iies.' ''thIs! p1<ltctieehas .. ~nlrllii¢y to we~keh ,tI\.'e fi>fbeOf' J\i~ri­
torlotiii b1'>jecti'Mi§.' ltRls6'lnay 'gf\i-e the cOill<f'tIitr'IIll.i'>l-essiont1l.at 
the d'e't~nse c'6uns~1 is trying'to Wltlih,M pel'flil<ltit fowtS:' Many qti~­
tio~s '.ahdlansie~a.Y-BftellIi!ti~Hf: i;it\.'p~iig .. ~. ri."'.lt,l>"-,,evei', if: they Ai> 
:n6t ha'fin: the"d.Cl!usl!d's,OOse'tM'pracHllal t~~ 'to Mlti!:e'n6 
<lbieCtill. n~. 'on. th~ bth~r 'h;.Rd, tJi,() .. Ue. :f<iniM '?,?,UI1&e'ttfi\lUlit we. ~'fef;f'tiJ 
o'lij~ 1:<> li1firiiprob~r iriattilrs';~Iiich';~r6"i\:a.rihltir'tO't~; "acc)lsedl~ 
interests, earlMfltlr'~ -iV'h !V'tIi~" f",'MWtjj"g!l¥e:Ji"hlf":a "u~f ,t~" ~ 
w~fvet6f1 m'W t~lsed;S~ ~\'ia.'.'" l'li~ it"W~tY~iiJ~rrlk't ~nhe' 'ilc­

. '8\ial!; lfrijib. ;4!i~i!'6nHtg¥Il.t1~g~ftytlff't1l'~'a:dfu·#je1'(jri·N~\~oll''t#a:/{~ 
at the time of the appellate review of his record of trial. In this con-

W 



nection, see the rules stated in various paragraphs of chapter XXVIII 
of the Manual indicating.when a failure' to object to offered evidence 
inay be treated asa w·aiver of the objection. In particular, see para­
graph 154d of the Manual. The accused's rights on appellate review 
will be preserved by a timely objectionooupled with 'a statement of 
the proper grounds for the objection.' 'Onmanyoccasions, in addi­
tionto making a timely ,objection, the di\fense.cdunsel must be pre­
pared to present evidence or legal authorities,in suppdvt thereof; . For 
example, if the defense counsel objectsto!!t1he:adniissionof the pur­
ported authenticated extract copy of 'lI'p1~rninf rsporton, th'l ground 
that the person who signed the attestin¥ ~ertificatewail not the official 
custodian of the report from whichtl\:e ~rl.tty",as'extraeffifl, the de­
fense counse1must be prepared to' s4'o'W'~§'c6fupiitenteV\dence th!1t the 
person who signed the attesti~g eetl±/rcktli'Wa's l\ot,'infJ\ct, the official 
custodian or his deputy0.r assi~hlmt;''jj#:'tr'fl;' c?D.hootion, see para-
graph 143 of the M'anuat" """'" " .' '. 

" '·,'''T.'.·'i:''({ ,',')(i'> '.'j. '" ", ' 

75. F.INAL.ARGU,MENll: : ,,i,, . ""i' "'.'; J ,', ... 

The defense~ounsel ;sh(}uld:"al<w~ys.'ln"'lte;JftI J!.nalargument when 
somethingconer!lfle<'llin\'lj(j~)benefitto':l!he d<lfensewiill he' acoomplished. 
Counl!elwhoJ;I!tiNs,toiIllAlJd!llankltt>gdment)'iwiawappliopriate case de­
prives his (iHentiof,th@ed,",(jil<tit>'ll."trl1illilii1fgrMidi~li:perleMeof counsel to 
which .the cliMt'is"erl1li'tl'l!l!ll rl!tt!.~~pU!\ltfe'dcllllil!l)'*here there is,eon­
flicting evidence in . counsel 'assist! t}fe'60urt to !resolve 

. ,doubt or CQI,fi~'I~:P'iX1ftWl(wJJ 
counsel "UU'UlU ~~1~~"f'II1Y;! 

l\'I!:l1eJ~~tit~)f,tlef,eDEle's argum~nt 
before .fQPowed by the 

trial oounsel,' ~!!6~:~~:~:::~~~~~f~~~a~n:y;~argument to the oourt and sum up 
and emphasize <lloses: See '51. 

plans to' 

76. PRI~S.gJ~'I;~:N¢]:1\(~;;~~t~ 
a: General. ~1Il;W1l;~,d,iguj'ty, the Procedure 

outlined .ill, ,52 l"i~\\I~I~et .any eviden~e was 

offered by t:h~'e~. ~]~~~·~~~~iiii~i~~~t~h~e~a~cc;u~se~d may present . . ~urtcloses 
to vote on a sente!lce. 
<J.er oath or 

an.unswo~"s· ~:.~~~~~t:~;l~~~;~i~~~~ tiQn, hqt tb,e p 
o. !WatterB in .. , . .. .... in extenua-

tiol\.ot~J.l<?Jl'ense serves ,to . '. sun:ounding)t~~ 



c.olll!llission of. the offense 1tnd .generally would have. been properly 
admis~ble'on the merits of the case.: 

iMatJterin mitigation is d~gned .. to lessen the punishment which 
may be imposed for an· offense .. A~cused mlty, show specifio acts of 
good conduct in mitiglttion; hoWeveJ1j'the,government.m1ty then show 
specific acts of ll)iscpndllot'l' {\W\lr~~gl~, ~fen!;!l,.??u)lselshould con­
sider whether such reQI\~j;:evraen<Jew6Uld' 9utweigh the effect of any 
'acts of goodeondnct'whic!;l' 'h~·W;Ii,~·il\thid\ioo.'.Furt1'iermot-e, ~ccused 
may notatt\tq\{t1l.etln:dingsi;n:'t;4e·1>~l).ttbtili'n'g pr&6dure'by labeling 
testimony or' 'evid~pce. lis 'evld~~oo ~/I' 'iliitigitfton. T~isdoesilot 
precludeintroductioo \,\:1' 'ev'idenoooif" CircuinsJ:li,n~s:8~*oundillg the 
offense .funding .tq. miiiinjiz~ ~n~deg~e of c~ilJllhklity; \ .'" 
. c. Ile8Pon8ibility 'of dtJfe'n86 cbimsef:' 'Defei$i counsel sli\l,uld be 

alert to take full'adv<a:nta,ge'bf hIs 'opport.unity!t~ptliSei1n jll(ttoorf9r 
th~' court's oollsidera.tiop tn' reaching '1),h (tppropri1l.1!e"$ente~d~. Th,e 
sel~ion of these matoorS is 1tiftEllltirely't6 the ajldWed t\:'ri.u,1ns ooilnsel. 
'Iteshollld,h.owever, 1tlways 1ttteIript tofind'So~ gIi!fl 1ftatters'tooffer. 
Thus, counsel may' present doohmel1lts:'hitter$, witness reports, am­
davits,Q:nd,~n unsworn statelJlent of th~ !W<)J1sed~ h:a;tliil;ari Wrioo t6 'the 
parents of kcertsed; reqtiestiiig thllt'th~y'obtain letwrs:ird/l.l ciergym~~ 
alid other prbminent 'citizens in accuSed's hometown community: Nf­
fidavits from'c(Jtl'lmall:d~ng QfII611tl! pe,rtaining t8 ac'cusell'sgo\id 
character are also p'articularly ~pp;'oprl.ate. Ite can extract favorable 
materials from the accused's military records., F"ilure ,.tl!>'di'l these 
things may result. in a, substantial di~eliv\c;e.'to the.,aQcJlsed in a 
partic\ll\l.r c\l;SEl. :,' " ' " 

. "Se~t~~n,:ly",plftJJi;~,A~j~ :'~lA~~ ',/'" " 
77. CLEMi!:N'CY "i'"I''' ',I)l,:, ' ;,!I','; ';):1 .,;.', .. : "";,,, 

'., Aiferthe~ccu~ed hS:~ Men i<l,~u<l ~iltf:~ndc~~n~~"Mi(H~"Ii\lf~se 
counsel may ascettli:iri''t'hevle-lys of thJffiiliI\1:lei-s IJnhe:Mu~t' .loliiMfI[· 
ingtiiesiIb\rti~~ton't. <I th.e·!.cqliv~n. iitd al).t1i.'ort(y.o.'la':N6b~.~dll).'lflt\lt. 
fo~'clem~iwY.' Th0·defenSl. 'CQtci.~r ll'i~i i~ixif't~t¥i~~fi'~loli' '/)f '~~e 
member$ Qf the court to thqse matters wli:icn. app&tx; 't6 "'atra:~t II 
reo .()O ...... mmeri,.~a .. t. iO. n .. '. fo.,r'.,.de.' m~.' li.b.Y .R.n.A gl. It, ie. ;l1'i~[~~e . .'~iJi.,;b. '.i~le~~n,~y ',a~.! ~.:. '.' '. 
For~,,~~i7le,the.c,o~~ m~y \:Ie ots1l:iia to: re'cl'lmine":dto 'the 'c6Ilv~'Ii\ll~ 
itut1iO\'1ty ~h"ta punItiVe dIscharge be s\ls~ended, ,... " . ..., 
. '. The recQ!l'IJlierill"tioll for Cl~inency will m;verbeQItSeJ Ui>0n, a dQubt 
as to' ,t!h~ . gitilt '~'f t~eacc~sea. .S~e·'parngi:a~hs,48i . "tid 'I'Ia. '6f the 
!Yo,~::'~ta1.1' ~~. r :'Sl\.h.'?h'u;td ·.i.t..~. ~;iriCO~~~.~te~~ :~.J.th".~~~ s~t~h~~,~~ ,t~~.,. 0~f,t 
• .._ 0 m",oa~ L e sentence.. '"". .. .. . 
nif ltn{ili~lirbei-ii'Of j;'h~ I C()\it't' ~r;; ,~I tet\~b'll" l'4.~~~f~n$'" ': im~l 

should p'i'\ltiittillf~hltfr' ()rla4flt~lfiiy '1t~\i'~;N.!\'l(i~t'I\e 'coh'vlri~"'~K­
t1l'0rity,obtllfhthe 'Ji~J.!tu~~'Of"iiif~re!itlldtttteffi:l'i~'ffl;'tilia ;~\lbI1ift'ill:e 



" : 
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Jetter'to the trial counsel for attachment to the record of trial prior 
to the time it is forwarded for review. In the 'event no members,of 
I-he court desire to recommend ,clemency in the cftSe,it is propel' for 
the defense counsel to prepare his personal request for clemency and 
forward: it in the: manner described above. 

'78. EXAMINATION OF RECORD OF ,I'] !,,,,~,,,, 
._ . ,. ,','!c-: ,. 

After the record of trial has ' aPl)J'Q'~ed by the trial 
counsel, ,the defense co~sel sh(lUl'il,lle,,~(1X.'OI"m' o11l'poirtuu'itv to ex-
amine it. The defense coun~el the record 
correctly I,'Ilfiects all of the ' If the de-
fense counsel believes the """"'~. 
should sign the autherltic,ati()p, 
any discrepancies beitw.,en 
the trial,' h~ ,shotii<;l, can 
If the defens{\ .cQ;tInsel !)elieve~ ••• 'Wfi,J"l~,Rrq; 
the p!oceedingll' the trial. record 

in accur~"I~iii~~~Jd make a 
.appellate 

82eoftIi.e 
~mlah 

,Sh'OU!i(i, make ar-
'U~I)1iplT,t'\\lt'~ tile accused is 

and the 
~Rl:l!.i~'I.',."" ~l"U rehabili-

~~~~~~;~==~I~;~1E~C~i~~ViJian life. 
'the cO~ln§.ll in this reha-

bI1iiation process by mentally 
and morally for the " . of I)is a p-

~e~llja~te~nij,~gh~t~s~:th~e~~~~~~~!1"~~!;~~ and 

cl~ency, ' by 
his . he should 

en.COUf'age the ' A tew 
if pe, is 

;a,J~c\!!'!i;,,9l~JW,}~f~Wl':tn<m the ao-



cused's morale and thus enable him to' rehabilitate himself rapidly 

and successfully. 
o. Dispo8ition of the accused'8coPY of record of trial. The de­

fense counsel always should explain to the accused that he should 

safeguard the copy of the record of trial which will be furnished him 

by the trial counsel. Ordinarily, the accused should retain possession 

of the record until all appellate review processes have been completed 

so that counsel who are called upon to advise and assist the accused in 

the exercise of any of his appellate rights may examine the record. 

Thereafter, the accused should mail the copy to his family or rela­

tives, instructing them to safeguard it for possible use in future legal 

or administrative proceedings. If the accused retains civilian coun­

sel to represent him during the appellate proceedings, he should for­

ward his copy of the record to such counsel. 
d. Appellate brief. In any case involving a sentence, the defense 

counsel may forward to the convening authority, for attachment to 

the record of trial, a brief of such matters as he feels should be 

considered on behalf of the accused on review. Such a brief should 

be filed promptly so that it may be considered by the convening au­

thority at the time of his initial review of, and actioll on, the record 

of trial. See paragraph 48;(2) of the Manual. The contents of tins 

brief may be incorporated in the assignment of errors in any case in 

which the accused has requested that counsel represent him before 

a board of review. The brief may include an assignment of errors 

committed at the trial, matters relating to clemency, or objections to 

the contents of the record of trial. 
e. Advising accu8ed of appellate rightB. !Fha defense counselis 

required to advise any accused who has beeh convi<itedby rugeneral or 

special court-martial of his appellate rights; ,. The principal' appellate 

right with which the triaJi defense counsel is concei'ned.is the accused's 

right to counsel before a board of reviewdn the event·his case ·is re-

viewed by a board of review. .,. 

Knowledge of the action taken by the c\lniVening authority on the 

findings and sentence of the court-ml1'rtial is important in theae­

cused's decision to requestor fi>rego representation before a board of 

review, and, therefore, advice given immediately after trial and .be­

fore the staff judge advocate's review and the convening authority's 

action can be premature. However, the request for appellate rep­

resentation before a board of review should be filed within 10 days 

after the action of the convening authority. 
In discussing the accused's right to appellate representation before 

a board of review, the defense counsel should advise the accused fully 

and specifically of his rights so that he can make an intelligent decision 

in regard to the appellate review of his case. 



In all cases, it is for the accused to decide whether appellate repre­
sentation will be requested. It should be pointed out to the accused 
that his request for appellate representation may be accompanied by 
an assignment of errors or other matters which the appellate counsel 
can urge as grounds for relief. Trial defense counsel should assist 
him in assignment of such errors. 
If the accused requests appellate representation, the trial defense 

counsel will assist him in preparing the request and an assignment 
of errors or other matters that are to be urged as grounds for relief. 
A suggested form of request for appellate defense counsel is set forth 
in appendix XIII. If such form, executed by the accused,is not avail­
able, a certificate by the defense cOunsel to the effect that he advised 
the accused of his appellate rights should be attached to the record of 
trial. To insure that the acoused is correctly and completely advised 
of his rights, most commands require, the defense counsel to follow 
a previously prepared form· o~ ad"ice.See appendix XIV. This 
form indicates that the acoused,has·,been advised of his-

(1) Right to representation before a board of review in the event 
his case is reviewed,b,y llI:bollIrd of review (Art. 70; MCM, 
100,102) ; i.) """ .' 

(2) Right to petitiion.th~ Q6urt <if Military Appeals for a grant 
of review within,tIOr9i\oiY,s,after:hehas been served with a copy 
of the decisioill"of"tmelbdftrd"of review (MCM, lO1)-unless 
the case is :veYie\\1edl,by. the,bdllIrd of review pursuant to the 
direction @,f,,\L1lie.<.JuoilillclAdwocate General (Art. 69) ; 

(3) Right to COunsel ,to,assist hi!\l< in preparing his petition to the 
Court of Mimto,~eailSl'llmd':during-the review of the case 
by that 'coJipj;!(i~·~~lPebi£ioJ1v.isl'gmnted (MOM, 102) ; and 

(4) Rightto,peti!ti9w.)IJI4I!r,dh14ker~dvocQ,teiGeneral for a new 
trial in'Ili1,propel1 qM¥.fMl0Mi,ilI@9t)lfJJO). ' 

If the defensecounllel ,oou'!l1udes "h~e\propel' means of securing 
redress for the acoused isapetitiou,fovql1,meWi'trial, he should assist 
the accused in the promp.t'prep'M'q;tiol)lJtnd ,filing o:li the petition. He is 
authorized to communicate.dJimlootli\'J lWith4ili'hEi' Judge Advocate General 
concerned to obtain information' 81udflf6rrns,for: use in preparing and 
filing the petition.,' i ," ,,", it', ' 

-., ' 
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ChtJpter 5 

PRETRIAL INVESTIGATION 
80. ARTICLE 32 INVESTIGATION 

a. GeneraL No charge may be referred to a general court-martial 
for trial unless there has been an investigation in accordance with 
Article 32. The purpose of such an investigation is to inquire into 
the truth of the matters asserted in the charges, to check the form 
of the charges (IJld to secure information ~pon which to determine 
what disposition should be made of tllem. ' In furtherance of these 
purposes, the investigating officer is charged with· conducting a thor­
ough and impartial investigation. In no sense is he an advocate for 
the Government; rather, he is to gather and evaluate all available facts 
in arriving at his recolniriendationsfor disposition of the case. He is 
not limited to an examination of the witnesses and evidence specified 
in the charge sheet. On the contrary, he is bound to examine witnesses 
presented on behalf of the accused and, where necessary, to extend 
independently his inquiry as far as may be necessary to ensure a thor­
ough and fair investigatIon. All witnesses, other than the accused, 
must be sworn or affirmed before their testimony may be received. 
The accused may make a sworn or unsworn statement. 

At the conclusion of the investigation~' the ollice~ must niake a report 
to the authority who directed the proceedings." 'rhis report may be 
either formal or informal depending on the'oonclusionsreached by the 
investigator. An informal report ma;y be made where it appears that 
the caSe will be disposed of other than by 'reference to a general court­
martial. Such a report may be subinittedorally, by memorandum, or 
other suitable means.. A formal report is required to be made on DD 
Form 457 whenever it appears that fue case will be disposed Of by 
reference to a general Court,martial. . 

In view of the responsible fullctibll of the investigating officer, he 
should be a mature officer, preferably of field-gmde or one with legal 
training and experience. Further, the impartiality required demands 
that neither the accuser nor any officer who has a direct interest in the 
case or whoJs expected to partiCipate in any capaeity upon possible 
trlalof the case be desighatlldto per~orm this duty. 

7>: 'Advllilngthe accUiJeil. At' filII outset of an investigation the 
accussd must be informed of his rights as specified in paragraph 34b 
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of the Manual, including his right to be represented by legally quali­
fied counsel. 

SI. DUTIES OF COUNSEL AT INVESTIGATION 
a. General. When an officer is designated to represent an accused 

at the pretrial investigation of charges, his duties are similar to those 
of the defense counsel at the trial of the case. He must protect the 
interests of the accused by all legitimate and honorable means and 
must respect at all times the confidential relationship that exists be­
tween the accused and himself. 

At the outset of the investigation, counsel should make certain that 
the accused understands his rights under Article 81. Additionally, 
accused should be impressed with the importance of a full disclosure 
to his counsel of the true facts Burrounding, the offense charged, for 
without such a disclosure the Counsel can be of little assistance to him. 
In order that the accused will understand that whatever he may di­
vulge to his counsel will not be~peated to others, the confidential 
relationship that exists between ¥meelf and such counsel should be 
explained thoroughly to hilll. ' 

When appropriate, the coUnsel will crosscexamine witnesses who ap-
pear before the investig/!.~i~g o1!icer. , ' 

b. Identity of the ~ii"sed.Ifthe identity of the accused as the 
perpetrator of an offense 4~l'ends upon the ability of witnesses to 
recognize the accused, the"p~trial counsel should request that the 
witnesses be required to tdentify the accused, from a lineup of persons 
similar in appearmce to th~'ac<Jused. Otherwise, the ability of the 
witness to ide~tify the a,C\lUsed as the offender may be based on the 
fact that the, accused isthe,only person whose conduct is being 
investigated. '" " , , 

a. Presentationpfdefentie matter. , After the known evidence has 
been presented an~e~a:IIline<l",th~II.CC1l!l'ldwi11 be given an opportunity 
to present matter in hls behalf: If he desires, he may make a sworn 
or unsworn statement as ,to one or more of the offenses charged; he 
may request the inves~igatirig,hfficer to call reasonably available de­
fense witnesses or -to secure doqumentary eyidence favorable to the 
accused. Exactly how far the pretrial, qounsel should go in presenting 
defense matter that is unknown to the investiiating officer is a question 
that can be determined only after'I!-,cal'!ifulponsideration of the facts 
in each case. The pretrial counsehhQl,lldkeep i,tlmindthat the recom­
mendations of the investigating officer 'are a<!.vll!Ory only; that a pres­
entation of new defense matter at the, investigation will not aid the 
accused unless such matter wilI ca~ the dl!lDliSSa,1 or reduction of the 
charges to which the new matter relates, ol'ot/),erwi!3& result in official 
action favorable to the accused; that, if the cllarges are referred to trial 
and the trial counsel1mows in advance what defense evidence will be 
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