to both of these matters, A properly prepared set of trial notes will
enable: the trial counsel to present his case in a-logical manner and
without inadvertent omissions of evidence pertaining to material issucs
inthecase. Seeappendix IIT, . e o '

Section II. DUTIES DURING TRIAL
38. PRECONVENING PROCEDURE |

a. Use of trial guide. At the-trial, the trial counsel should always
use a procedural guide for trials before general courts-martial. See
appendix 8z of the Manual. For special court-martial trials, see DA
‘Pam, 27-15, The Special Court-Martia] President, or AFM 110-10, .
Special Court-Martial Procedure Guide. If such a guide is used,
counse] will have no difficulty in complying with the necessary formali-
ties of any proceeding before a court-martial. Prior to trial, the trial
counsel should read through the trial guide and lightly check or under-
score the parts of the guide that are applicable to the case. -

‘5. Swearing the personnel of the court. After the court is or-
dered to be convened, the law officer, members, and counsel of the court
are sworn. It has been held that failure to swear the law officer is a
“substantial error of procedure” which requires ‘disapproval of the
findings and sentence and the ordering of a rehearing. ‘ This empha-
sizes the importance of following the provisions of the procedural
guide. - C Co -

“¢. Mass-swearing procedure, Paragraph 112¢ and appendix 8a
of the Manual authorize a procedure whereby ‘the personnel of the
court may be sworn in‘the presence of more than one accused. The
amount-of time actually saved by this procedure is small, and its use
creates 8 high possibility of error in the proceedings. Accordingly,
it should not be used except by experienced trial counsel and then only
after consultation with the staff judge advocate of the command.

39. CHALLENGES o . : o

a. General. After the court is convened, the trial counse] will
advige the court of the general nature of the charges. This advice
should be sufficiently detailed 8o that members of the court and the law
officer can identify the cage and. determine whether they have had any
previous disqualifying connection..with it. - Ordinarily, trial coun-
sel will state the general nature of the charges and the name of the
accuser, the investigating officer, the officer or officers forwarding. the
charges to the convening authority, and the name of any.court member
or law officer who has participated in any prior proceedings, He will
then disclose in open court every ground for challenge believed by him
to exist in the case, A safe rule for him to follow ig this:.. If the

name of a member or the law officer is mentjoned:in. the file—except
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must be voted upon by the court. * Befors ths o

in the appointing orders—the. trial counsel should disclose that fact.
The trial counsel-will then call upon the law officer and court members
to. state any facts which they believe may be a ground for challenge
ugainst them. After any disclosures have been made, the trial counsel

- will be ready toexercise his right to challenge for cause.

The members and the law officer of a general ‘court-martial may be
challenged by the accused and the trial counsel for cause stated in
court. Each accused and the trial counsel are entitled to exercise one
peremptory challenge, but the law officer may not be challenged except
for cause. Ordinarily, the prosecution -will ‘make challenges for
cause and any peremptory challenge, in that order, before the defense
makes:its challenges. As each challenge is:made it :should be disposed
of by the court before any. further challenges are made. All chal-
lenges should be made before arraignment; but: the: court may permit
a challenge for cause at any stage of the:proceedings, When the
court is reduced below a quorum, or when::the :number - of enlisted
personnel on the court is reduced below onesthird; (in: those cases where
the accused has requested that enlisted - persennel:-be ipcluded on the
court), or when a challenge to the law officer 'is-sustained, the court
will be adjourned and the trial counsel will immediately report the
matter to the convening authority, .. w0 ey o0 70 SEPRETE

b. For cause. A challenge for cause i3 am asgertion by either the
prosecution or the defense that, because: of thesexiatence of certain
facts, a person appointed as a member of the court or as the law of-
ficer should not be permitted to act as 8 court:member-or:as law officer
with, respect to the proceedings: in which tlie:.¢hallenge  is made.
Among, the grounds of challenges for cause.are theselisted in para-
groph 62f of the Manual. As it is to the intetfestiof tlhie prosecution
to have.the court legally constituted, the trial coungel should challenge
promptly all persons appointed as court: mi tnbets;or a:law officer if
any disclosure shows that such persons: are wubject:to challenge for
cause upon any of the first eight grounds stated. i parag
the Manual. Except to achieve a legally contitiitad
counsel normally will find few occasions’ td'
cause. Nevertheless, if he has reason to'belisve f]
to the prosecution or to the prosecution’s thebry
not hesitate to exercise the right to challérige’s

“o. Action upon challenges for cauge. AR

challenge; for -
4 hetiiber is Hostile
1418 case, he should
Weliiber for cause.
haltenges for cause
it Vted, both sides
tice diil to make ap-

must be given' an opportunity to introdiceé
-'lp;'bpri;h,te‘ ‘argument. The burden ‘of ‘mailted g
Ao the challenging party. If the challenger'$c déé

whaBbnges. Ordiniatily the person against whom a Gh@ll}engbfér dause

* thoh théclislienged person under oath as to the'stliject vl tor of

- Wneigertifhadle 411 tike 0o part in the heating ‘npon‘siich challange
s




except: when called upon to testify or to make a statement as to his
“eompetency. However, -the law officer (or the president of a special
“court-martial) will continue to rule upon interlocutory questions
arising during the hearings even though the challenge is directed
“against him and he is testifying under oath. In the latter event, the
" ruling should be prefaced by a statement such as, “As law officer
" (president, subject to ob]ectmn by any member) I rule that . ...”
--,For limitations on the inquiry as to the ehg1b111ty of the law oﬂicer,
“#ee paragraph 62¢ of the Manual.

 When the hearing on a challenge for cause ha.s been completed and
-the law officer has furnished the court with such advice on.the law
and procedure for voting as he deems desirable, the court will close
to deliberate and vote in closed session on whether to .sustain the
challenge. The law officer and the challenged member, if any, will
be excluded from the closed session. A majority vote is controlling
on whether the challenge should be sustained or not sustained. A tie

- vote will disqualify the person challenged. A fter the court has finally
voted, it will open and announce whether the challenge is sustained.
If the challenge is sustained, the person challenged will be excuSﬂd
and participate no further in the trial,

d. Peremptory. A peremptory challenge does not require that any
reason or cause therefor exist or be stated. While the Government
and each accused are entitled to one peremptory challenge, it is exer-
cised less frequently by the trial counsel. One such occasion might
arige when the trial counsel has unsuccessfully challenged a member
for cause, If the trial counsel believes that he may have antagonized
‘s member by an unsuccessful challenge for cause, or believes that his
challenge for cause was improperly denied, it’ would be reasonable
for the trial counsel to challenge such member peremptorily. A
peremptory challenge cannot be used against the law officer of a gen-
eral court-martinl. When a member of a court-martial is challenged
peremptorily, trial counsel should make certain the record of trial
reflects that the cha.llenged member withdrew from the court. If the
challenged member in fact withdrew, but the record does not reflect
that fact, a certificate of correction will be required.

40. ARRAIGNMENT : :

The arraignment consists of reading the charges and specifications
tothe accused and asking him‘how he pleads. It takes place imme-
: dlately after the disposition of” challenges “When 'the trial coiinsel
‘is' ready to proceed with the arisignment, he should furnish each
thember of the court, the law officer, and the defénse counsel with a
copy of the charges and specifications ypon which the accused is to
be tried. He should egercise care to assure that these copies do not
“include charges and specifications which have been withdrawn or dis-
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missed (MCM, 56d). Trial counsel must carefully avoid informing
the court in any manner that other charges were at one time pending
against the accused. - Thereafter, it is customary for the trial counsel
to suggest that, with the consent of the accused, the reading of the
charges and specifications be omitted. The accused usually waives
the reading of the charges, and the trial counsel merely summarizes
the matter contained on the third page of the charge sheet to indicate
to the court and the accused that the charges were properly signed,
sworn to by an officer of the armed forces authorized to administer
oaths,; and referred to the court for trial. 'The trial ceungel then an-
nounces the name and grade of the convening authority who referred
the charges for trial, asks the accused how he pleads, and advises him
of hig right to- ma,ke proper motions. pmor to pleadlng See para-
graph 66 of the Manual, S Coch

41. OPENING STATEMENT

The trial counsel has the rlght to ma.ke an openmg statement imme-
dmtely prior to the introduction of prosecutlon evidence. The pur-
pose of the opening statement is to explaln to the court-martial the
issues to be tried, Trial counsel has a right.: to state in his opening
the facts which he intends to prove.  He may not, hiowever, discuss
any facts which he cannot prove by adm,lsslble ev1dence Trial coun-
sel has discretion to ascertain whether an opening statement is neces-
sary. In simple cases, openmg statements generally are not necessary.
If, however, the case is complicated and. -inyolyes an unusual factual
‘31tuat10n, many charges and speclﬁcatlons? ora d1ﬂicult question of law,
such a statement may be helpful to the court. ’.E;'Ja,l coungel should
prepare a detailed outline of such an, opening Sta.tement 80 that it
may be concisely and clearly presented to thecourt.,

42. OUT-OF-COURT HEARINGS—-—GENERAEL GOURTS-MAR-
~TIAL

“a, When held. In a general wourt-martmsl trml if it a.ppears to
the law officer that an offer of proof or- prellmfntfi'y évidence or argu-
‘ment with respect to the admissibility 61 offéred Hdénce may contain
matter prejudicial to the rights of the Givernmhernt ér-the accused, he
may direct that the members of the court bg" em]m;ded ‘during the
presentation of such offer of proof, preliminary evidence, or argu-
ment (MOM b7g (2) ). The request for.an oyrt héaring usually
is ' made. by counsel at a conference held § open. eourt: but qut. of the
_hearmg of the members of the court. , Suehy; Jn;tegence is called a
“gide-bar” conference. The side-bar confex;en ' 1sha.ttended by coun-
sel for both sudes, the accused, and the law offie ho: confer in low
voices. After the request - for an out-Q:E ~court hearing :is made, the
Taw' officer may call upon counsel for both sides, to, express their views
ag to the necessity for the out- of-court hearing,
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The accused, upon request, has an absolute right to an out-of-court
hearing at a general court-martial concerning the admissibility of his
pretrial statement or the admissibility of evidence obtained by search
and seizure or wiretapping. A failure to accord the accused this right
nay constitute reversible error. o :

b. Recording. An out-of-court hearing may consist solely of
offers of proof or arguments; in other cases, it may include the taking
of testimony and the consideration of documentary evidence. If the
proceedings include the presentation :of preliminary evidence, the
Manual requires that they must be fully recorded and transeribed
(MCM, 57g(2)). Similarly, if the proceedings involve an offer of
proof by the defense, they will be fully recorded and transcribed. - If
the proceedings involve only arguments or offers of proof:by the prose-
cution, there is no Manual requirement; that they be recorded; record- -
ing, however, is the better practice and should be uniformly followed.

c. Duties of counsel with respect tp the record. When a side-
bar conference or an out-of-court hearing is held, counsel must take
proper action to insure that the record of trial will reflect all matters
which should be reviewed by the appellate agencies. They must also
Present in open court any evidence that is to be considered by the
court in the performance of its functions. . Consideration of the time
factor involved in reviewing records of trial, a large number of which
now contain-extensive out-of-court hearings or side-bar. conferences,
suggests that such proceedings should be recorded in proper sequence
in -the record of trial proper rather than appended .as. appellate
exhibits.. - Accordingly, records of trial should be prepared in such a
manner that proceedings.in out-of-court. hearings and side-bar con-
ferences appear in the body of the record as they occur. - In order to
insure that appellate authorities may clearly distinguish between those *
portions of the record which in¢ludesuch proceedings and those which
set forth the normal trial activities, the heading “OUT-OF-COURT
HEARING” or “SIDE-BAR CONFERENCE” as may be appro-
priate, should be inserted immediately preceding the report of such
transactions and the parenthetical phrase “(END OF HEARING)”
or “(END OF CONFERENCE)” should be inserted at the termina-
tion thereof, ’ s . : -
43. QUESTIONS OF LAW T S

a. Preparation of legal brief. Tf a complicated logal question is
expected to arise at the trial, counsel usually should preparea legal
brief on the question, Then, when the question arises at the'trial, by
‘using this brief he can' present readily-to the law officer (president of
‘& special ‘court-martial) a concise argument as to the solution of the
question. A legal brief prepared for use at the trial need not be for-
mal in'nature. To be of ‘assistanceé, however, it should include, in
‘orderly fashion, (1)’ & summary of the facts pertinent to the question,
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(2) a statement of the legal question created by the facts, (3) & sum-
mary of the legal authorities that are applicable, and (4) a summary
of the argument showing how the law should be applied to-the facts.
b. Giving the law officer advance notice of legal questions. To
give the law officer an opportunity to conduct his-own legal research
into any complicated legal problem likely to arise at the trial, it is
permissible, but not mandatory, for counsel to-advise the law officer
of such a problem in advance of trial. Counsel may pinpoint ‘the
legal question involved, but will not mention' the: merits of the case.
The law. officer may be advised of the problem orally or by memoran-
dum. If counsel chooses the former method;he must make certain
that opposing counsel is present during the time the law officer is orally
advised of the problem. If the latter method is used, opposing counsel
must be furnished a copy of the memorandum. - . - - '
¢. Arguments on questions of law. The court will give counsel
a reasonable opportunity to present.arguments upon questions of law
that arise during the trial. - When foreseeable legal questions arise,
counsel should ‘base his argument upon his legal brief. . See a above.
When unexpected legal questions arise, -counsel ‘may-present an im-
mediate extemporaneous argument, or, if the legal question is of-a
-complicated nature, he may. request a recess for the. purpoese of re-
searching thé question prior to presenting his:argument. - '
An argument on a question of law properly:may include the citation
and reading of legal authorities; including pertinent decisions and
_ opinions of civil and military judicial tribunals: © An argument on a
: question of law in a special court-martial-is'made ih-open court.  An
’% argument on a question of law ina general court'martial may be made
either in open court or at an out-of-court hearing; or both, as deter-
mined by the law officer. “When an argumefit: is-made. in open court,
however, factual comparisons should:be-avoided. «If the subject mat-
ter of the argument is prejudlicial’to the accusbd, the defense is-usually
entitled, in a general court-martial, to an: otitsoficourt’ hearing as a
matter of right. . In this connectiori, seg 42 *If the grgument relates
" to a motion for afinding of not guilty.or mquestion of the.sanity of
the accused (Art..518), it will be made in:ppen:court; as the members
of the court, ultimately may be requested to decide these questions. ; .

44, INSTRUCTIONS- ; FELGUESEMeT
a. General. The chief purpose of ingtuyetions tojnembers of the
court is.to provide a framework of law ito:whish the.court can relate
its determinations of fact in the, case and, applying the standards.of
“proof given them in the concluding change, rencha.final conclusion as
o the guilt or innodence,of the accused,  Proper instructions should
briefly and: precisely inform the court of thearticle. or articles of the
.Code, which are alleged to have been violated by ithe.accuged ; what
* members. must find as o matter of fact in.order, to: conclude that such
55
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-atticle or articles have been violated’; the relationship of defenses to the
determination of those matters of fact; and thestandards to be applied
in reaching their ultimate conclusion. - In s case in which the law offi-
cer (president of a special court-martial) has any doubts as to the ele-
ments of a principal offense charged or of a lesser included offense
which has been put in issue by the evidence, the definition of.a legal
term, or the lIaw applicable to an ‘affirmative defense which has been
put in issue by the evidence, he may' request counsel: for both sides
to furnish him information in this regard.:: Such a request usually
should be made at some time prior to the making of the final argu-.
ments in the case. This permits the law officer (president.of a special
court-martial), after considering the views of counsel, to advise coun-
sel in advance of final arguments what instructions he-intends to give
the court. In a special ourt-martial trial; dounsel, upon request, will
present in-open court their views as to the elements of the offense. In
a general court-martial trial, the information should be submitted to )
the law officer at a side-bar or out-of-court conference. A counsel who
has properly prepared his case for trial and has made s. careful ap-
praisal of -the probative effect of the expected evidence will have no
difficulty in presenting. the desired information promptly; he will
have.determined the elements of each principal offense charged, as
well as-the elements:of each lesser included offense which he antici-
pates will be in issue under the evidence. PR
For assistance in drafting instructions, see DA Pam 27-9, The Law
-Officer,-or AFM 110-5, Court-Martial Instructions Guide, as appro-
priate. The trial counsel may include with. his trial notes those in-
structions which he believes the-law officer. (president of .a special
court-martial) should give to the court. These instructions will not
be a ‘part of the trial notes. proper.. They. should be:prepared in tripli-
cate so that.copies may be furnished:to.the law officer {president of a
special court-martial) and-counss]. for the accused. ” . . .-
5. Proposing instructions: general court-martial . =
(1) General. - The law officer-may or may not ask counsel for
-+ proposed instructions. Counsel, however, are not prohibited
from proposing instructions to the law officer even though the
latter: has-made no' request therefor. Generally speaking,
- counsel should propose.instructions on any matter which is
- legally relevant and which will assist the court in fitting the
- ~evidence/to his legal theory of the cass. Exactly what in-
~ - struetions will be proposed. in a particular case: will depend
. upon:the facts and law of that dase: . Instructions ‘proposed
by counsel will be presented in writing; with'a copy to oppos-
ing- counsel, prior to the final arguments. Bach.proposed
v instruetion. shorld indicate by swhom it:was:sibmittéd and
. ~should. be. marked for identificatiopand; attached to: the ree-
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.ord of trial as an appellate exhibit, After considering the
proposed: instructions and the arguments of counsel thereon,
the law officer will advise counsel, upon request, of the addi-
‘tional instructions which he intends to give the court.
(2) Trial counsel’s proposed instruoctions, Generally, trial coun-
. sel should propose an instruction .on:the elements of the
offenses charged and on any lesser:included offenses embraced
~within the evidence. This practice will tend to assist the law
officer in giving complete instructions. When the trial
counsel anticipates that the defense will propose an instruc-
tion on a particular pomt of law, he may also prepare an
instruction on the same point, or prepare argument opposing
or modifying such proposed: instructions: This practice will
_ assist the law officer in evaluating:properly the instructions
proposed by the defense. - Trial ¢ounsel’should consider that
the defense counsel may include &:proposed instruction on the
elements of the offense charged-and on any lesser ‘included
- offense that probably will be' in :issue.” Also the defense
counsel may include an instruction:on ‘adefense which he
intends to establish, e.g., self-Hefetise; mistake of fact, or in-
toxication if in issue. - ‘Where theiigdod character of the ac-
cused has been placed in ‘svidenéesbyi¢haracter witnesses, it
would be appropriate for bhe defénsb to propose an instruc-
tion on character evidence. i
(B) Manmer of preparation. Ordmmnly, cou.nsel can determine
- in advance of trial whether udditional mstructlons (other
than those required by Art. B1¢) ‘will'be necessary or desir-
able. Before trial, he can prepare with:due care and perti-
nent citations those additionsl-ingtructivhs ‘which will be
consistent with his theory ofthei¢es, < Thesé proposals, with
copies for opposing counsel; shouldbe dyailable for presenta-
tion to the law officer during w recdss"ot-at'an out-of-court
conference. If ¢ounsel belisves that w'particalar instruction
- should be given to the court butihe:doésnot have a prepared
- -instruction available to subthit to tite:Taw:officer, he may re-
quest a recess for a sufficient time 3-t;3:f’:eﬁa._ble= him to prepare
the proposed additione] instruction; iIfhis request for a re-
~ cess is denied, he may request orally that an instruction along
.- certain lines be given, ‘Another occasion for an oral request
might arise when the law officer; iri advisingt counsel before
final arguménts of the instructions Heintends to give the
court, does not mention an- 1nstnuct16n lch counsel believes
: ~ .- should begiven.’ :
o, Prnposing instructions:. apecial cburtﬂmartial. “The rules
with respect to proposing instructions to ‘the' president of a special
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eourt-martial are substantially the same as those set forth in & above.
Inasmuch as the presideit of & special court-martial usually is not a
lavryer, it is important that counsel be preparéd to sybmit proposed
instructions covering the -elements; of' each -offanse, defenses, and
definitions of words having special legal connotation. These proposed
instructions usually are presented in writing:in-open court, with a copy
to opposing counsel. T NI :

Preparation of a memorsndum: containing proposed instructions
will involve the following two steps: {1} Prior to.trial, the trial counsel
should prepare a draft memorandim: containing instructions on the
elements of every principal offense charged, the elements of every
legser included offense which might: be in issue, the law applicable to
every defense which may possibly.be in issue,.and the:definitions of
terms employed in the instructions which hiuve special legal connota-
tion. - (2) After both sides have. regted, the trial counsel should check
through the memorandum and strike out all inapplicable instructions,
such as instructions on charges or specifications which were withdrawn
or dismissed, instructions on lesser included offenses. and defenses not
in issue, and instructions onthe definitions of terms employed in
instructions which have been deleted. - After these two steps have been
completed, the memorandum of instructions will be ready for delivery
to the president.'of the special court-martial. Before the draft of
instructions is délivered to the president, the defense counsel should be
furnished a copy or be afforded an opportunity to examine it. In cases
in which a memorandum of instructions is delivered to.the president,
it should be appended to the record of trial for the information of the
convening and supervisory authority. B

45. DRAFTING INSTRUCTIONS ON THE ELEMENTS OF
AN OFFENSE T :

The elements 6f most offénges are listed-and diseussed in- chapter
XXVIII of the Manual. However, statémeiifs contained thérein are
necessarily couched in broad: general termis toicover:all offenses viola-
tive of :a partienlar article of the Code, or-violative of a particular
section or other subdivision of an article of the Code, . Consequently,
while the Manual should aid counsel in drafting his proposed instruc-
tions on the elements of the offense, he should not. rely on:a mere
reading of .pertinent portions of the Manual. Reference should be
made to DA Pam 27-9, The Law Officer or AFM 110-5, Court-Martial
Instructions Guide, as appropriate, for assistance in drafting instruc-
tions. . Appendix I of The Law Officer pamphlet contains the elements

. of each of the offenses for which appendix 6¢ of the Mannal contains a

model specification.. . Appendix T is.numerically keyed to,the model
specifications to provide: a .convenient means of reference.to the ele-
‘ments..of such offenses: -In igeneral, it states the elements of those
offenses more specifically than doesthe Manual. 'Counsel should ex-
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perience little difficulty in preparing an outline of the essential elements
of each offense charged and of each lesser included offense in issue.
In many cases, it will be necessary only that he modify the specimen
instructions to conform with the allegations contained-in the specifica-
tion by the deletion or insertion of apprepriate language.. For specifi-
cations drafted in accordance. with appendix 6 of the Mannal, the
form instructions are keyed to show where the deletions and insertions
are to be made. For example, if the accused is:charged with gleeping
on post as a sentinel at Fort Bliss, Texas, on orabout 27 October 1961,
an instruction on the eleents of the offense. (modeled after an instruc-
tion in DA Pam 27-9) wouldbe— - .- i

(1) That ‘the accused was (poested) »(on post) 88 a (sentmel)

' (teokout), (as alleged) yand wewy + 5 -

(2) That, at Fort Bliss, Texas, ofr:or: rabout- 27 October 1961
the a,ccused [wa.s found-. e(dmnk)e»(sleepmg) whlle on hIS
post].: [Teft-his-pest-befbre-being-veiuln ohieved].

The elements of oomphcateﬂ or: unusua:]mﬂenses for whmh no form
instruction appesrs-in' DA, ‘Pam ;279161 AFM:110-5 may be ascer-
tained by making an analysis ofthesessential:allegations in the specifi-
cation, as' determined-by Tefetende:tdPettinbnt legal authorities and
the rules for drafting specifications conteined:in paragraph 28 of
the Manual. Tt the offensexs:- dhnmgeﬁmndamrticle 188, the follo
1ng should be mcludeﬂ%'us#ﬂwi‘ﬂnﬁlmqn‘éﬁﬁoﬁ :the oﬁense ‘7

That, under the" di‘cuﬁfﬁf&*ﬁbeﬁ ?ﬁﬁ"ﬁ‘céﬁ%ta sfci; or Omission was un-
becﬂmlnz an dficel and af*gehﬂ&ﬁ‘am Ao

dicial to good order; and dlscip;lgp@
to bring discredit upon thg armed&m:cg@ it

a. General. Tn determmlﬁg 'whesﬁ]isi? er oﬂ’ense is mcluded in
the offense charged, cotnsel" shdlildﬂ’dh‘&ﬁia}ﬂym‘afer ‘to’ paragraph 158
of the Manual and the- 'Bable‘e df»- CGommonlyiInecluded Offenses in
appendlx 12 of the: Manuwl ¢ i an: offense is not listed
b under ‘the allegations

b. Specific rules and exampl@s} hfe w:ng rules and exam-
ples may prove helpﬂul to eounabi bdaﬂerfhﬁii’mg zwhether a lesser
included offense is in issue: -: . &
(1) A lesser included offense: may be 111 dssue ini the case. becanse
- of the presence in the recard :of-evidghee:which, if believed,

: would reasonably tend to establléh that the leSSer 1ncluded
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= offense, and not the principal offense charged, was com-
mitted. For example,.in  a premeditated murder case in
- which the prosecution’s evidence established every element
of the offense charged, but in which the accused testified that,
just’ before he shot the victim,-the latter struck him a hard
blow.on the cheek with his flst, inflicting serious injury, and
called him a foul name, the lesser included offense of volun-
tary manslaughter would be in issue; for, if the court does
not disbelieve the accused, it might find that under the cir-
cumstances the striking constituted -adequate -provocation
- and that the killing was committed by the ‘accused while he
was in the heat.of sudden passion caused by the adequate
provocation. However, if the accused has testified only that
the victim has called him a foul name—omitting the testi-
mony a8 to the striking—voluntary manslaughter would not
be in issue; a8 the testimony of the accused, even if believed,
o would fall short of showing adequate provocetlon '

@ A lesser included offense may also be in issue if the uncontra-
dicted .evidence in the case, although clearly sufficient to
establish guilt of a lesser included offense, might be con-
sidered as falling short of establishing beyond a reasonable
doubt every. element of the principal offense charged. In
other words, the evidence adduced, although uncontradicted,
may fail to overcome the presumption of innocence s to one

: of the essential elements of the offense charged.
-(8) Unless the rules stated in (1) or (2) ‘above are epphcable,
- . the fact that the defense presents evidence -contradicting
some of the prosecution’s evidence does not necessarily mean
that a lesser included offense is in issue:; ‘For example, in'a
murder case, if the progecution preséntéd uncontradicted evi-
dence -of all the essential elements of the principal offense
. charged, and this evidenece does not raise any lesser bffense,
- but the defense presented evidence to the effect:thet the ae-
--cused was elsewhere at the time the offense was shown to have
been: ‘committed,a ledser included offense would ‘not be in
issue, ! In fact; under these circumstances; instructing the

. -court ‘as to the elements of one or more:lesser included of-
fenses mlght constitute legal error; as the only issue before
the court: is-that of gullt‘, or innecence of the prmc1pel eﬂense
. charged. -

47. WHEN DEFENSES ARE IN iSSUE

- Prior to tnel the trial counsel should study the expected teetlmony
and other evidence to determine ‘what affirmative’ defenses, ‘if any,
-fmlg!hﬁ be: placed: in: issue. A defense will be-in issue whenever there
18 some ev1denee, whether mtuoduced by the prosecutlon, the defenee,
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or the court, from which there might be drawn a reasonable inference
Whlch if beheved by the court, would constitute & defense. For ex-

ample, the evidence in a murder case showed. that the accused killed -

the bartender in.a public beer tavern by shooting him with a pistol,
immediately after the victim, incensed by the accused’s' insulting re-
marks, had thrown him to the floor in the corner, : The acdcused then

shot and Ialled the v1ct1m, while the Intter was hovering over him with _ |

a broken beer bottle in his hand. Under.this. evidence self-defense
would be in-issue, for the evidence reasona.bly tends 'bo esta.bhsh all of
the ingredients of that defense.

On the other hand, a ‘defense will not. be in issue if the evidence
tending to’ establish it is so incomplete, weak, or doubtful that no
reasonable mind would draw from it an mférenoe which-would sup-
port the defense.

If the evidence in the a.bove case had shown thut the -accused shot
and killed the bartender, immediately after the latter had shoved the
accused through the door of the tavern to the sidewalk outside with a
warning not.to come back, and that the shot was fired as the victim was
walking back into the interior of the tavern, thig ev1dence would fall
short of placing self-defense in issue. - .

- If the evidence raises a reasonable inference whlch Would constitute
& defense.if accepted by the court, the defensé should be considered to
be in issue even. though in the pa.rtlcula.r case. it may be unlikely that
the court actua.lly Wlll glve it such: welght a8 to requlre a ﬁndlng of not
guilty. :

- Consider the case where the pmsecutlon 9 ev1dence in an aggravated
assault case showed that the accused: and the victim were fellow sol-

‘diers on bivouac with their company. After the two had.engaged in a

heated argument, the victim struck.the aceused with his fist and a fight
ensued, during which the -victim was knoeked. -to .the ground. The
accused then grabbed ‘a hand-ax and, using both hands, struck the vic-
tim a hard blow across the right wmst with the:sharp edge of the ax, -
fra,cturmg several wrist bones and negessitating the amputation of the
vietim's right hand. : The evidence for the defense showed that at the
time of the blow with the ax the vietim lay on his:stomach with his
right. arm outstretched- in the direction: iof his steel helmet, which had
fallen to the ground with him. . The:aceused testified that he believed
that the. victim intended:to- pick up .the.helmet. and hit him with it.
Although it is. doubtful that this evidence: -(even if believed and con-

‘sidered in its aspect most favorable to the accused) would lead the

court to acquit the accused of a.ggra.va.ted assault 1t 18 suﬂicmnt to
ra.1se, and put into issue, self-defense o

:48. ADDITIONAL INSTRUCTI'ONS

. Thelaw officer may request counsel for both mdes to submlt propoaed
lnstructmns in addition to: those pertaining to the elements: .of the
prmclpal offense charged and the elements of each lesser included




offense that may be in issue. These additional instructions usually
will involve a particular issue that has been raised by the eviderce and
-must be decided by the court in order for it to determine the guilt or
innocence of the accused. They may include instructions on defenses
(for example, self-defense, entrapment, alibi, etc.), definitions of
words of legal art (for example, definition of “movement” in missing
‘movement }, and instructions as to the effect of the law officer’s rulings
during the trial (for example, the effect of a ruling admitting a con-
fesgion in evidenceor of a ruling denymg a motion for a finding of not
guilty).

Counsel should include with his trial notes any additional instruc-
tions he believes will aid the court in making its findings, including
‘instructions on issues .likely to be raised by the defense. See DA
Pam 27-9 or AFM 110-5. These additional instructions should be
prepared even though counsel does not. anticipate that the law officer
(president of a specml court-martial) will request him to submit addi-
tional instructions. The prospect of the court’s making a finding
correct in. law and fact is enha,nced by counsel’s awareness of all
elements of the case.

Whenever trial counsel feels that the mstruotlona.l requlrements in
a case cannot be fully satisfied by resort to DA Pam 27-9 or AFM
110-5, he shotild consult the office of the staff judge advocate for
assistance in identification of issues requiring instruction and drafts
of instructions found necessary. This is particularly desirable in the
usnal case where the convening authority or supervisory headquar-
ters has not furnished the trial counsel with a memorandum of law,
or a draft of suggested instructions. In any event, counsel should
a.lways obtain legal advice from the supervisory hea.dqua.rters when-
‘aver in doubt about the law." :

49, ABSENCE AND EXCUSAL OF COURT PERSONNEL

a. Excusing attendance of members, After arraagnment mem-
'bers may be excused only because of physma.l disability, a5 a result of a
challenge, or by order of the convening authority for good cause. See
34f and paragraph 87d of the Manual.

b. Law officer. When it appears from the clrcumstances that the
law officeris physically unable to continue in the case, the trial counsel
should notify the president of the court and then report the matter
to the staff judge advocate so that the matter may be reported to the
convening guthority (MCM, 30d).

‘6. Court members. 'When ‘the ‘court is rediiced below a quornm
(five ‘members ‘for a ‘general couirt-martial, three membere for a
special court-martial; one-third enlisted members when they havé been
requested), the court ‘may sdjourn. In such event, the law oﬂicer
{president of a speeial court-martial) ordinarily’ w111:d1rect the t;:lp_,l
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counsel. to report the circumstances to the convening authority. The
report should include a full statement: of the.réasons-for the absence.

If & member is absent after the arraignment of ‘the accused; the
trial counsel is required to report the matter to the.court after making
an informal inquiry to determine the eause:of'absénce. If the absence
reduces the court below a quorum :or does not: result from a challenge,
physical disability, or the order of the: convening:authority for good
cause, the trial may not proceed: = The lawofficer::(president of a spe-
cial court-martial) ordinarily will direct theitrial:counsel to report the
circumstances, including the reasons for the absence, to the convening
authority. In thig connection, see'paragraph 4ld of the Manual

- d. Partles to the trial. When;ithe:deurt: assembles after'reeess,
adjournment, or closing. of the court;theétrial vounsel shall state in
open court whether all parties to the ¢iflal. Who wers present when the
court recessed, adjourned,:or: closedxaﬁn&imgmn  present, ~ See para-
graphs 41 and 61o, and: mppéndleér&m(ipﬁﬁﬂ:ﬁa)ﬁof bhe Manual

50. NEW MEMBERS OR’ ] ‘fﬁ"- e
COURT DURING"'TRIALY
RECORD OF TRIAL T

" When a new law qﬂicag ¢ ﬁ e
dunng the trml Qf a cage,

‘n?,'%.lsamur; .‘?.:-:.
ﬁ%5¢%PPg01nwd to the court

1rial cot;msgl to-see that
right. to challange the

HSR % }}(}. a:lso to-exercise his
W}l‘t membet;, if it was not
' t@e,.n_ew law officer or
ings made known
8 yiously examined
) Wh&@ hags taken place
t{ © Manua.]

_ rlght to one per'e'm‘f t%o
-prev1ously--'u tiliz (i? 1'3[

in the procged}ngsr ‘
R
YL

o

0 a1:-‘.i‘,_‘i,ri_;'l'ler ‘e:vide_n_oe

is to be offer pportunity to make

final arguments. ake the opening
argument and, if the d t, the closing argu-
ment.  Trial counsel i géh mnemlly entitled only

> hould not introduce
any new line of argumeht s

b. Content. Trial counsel has the
he is permitted to comment on, th sinferences which
are reasonably supported, by th testimongel he testimonyy conduct,
‘motlves, and evidence of malice.on the partsef g@m:{wmnesses may: be
commented upon. When- evidence: has heen.affered- and: declared in-
ndmlsmble, the frial counsel must not. refer:to; WMVldenee in final
argument. Additionally, trial counsel may not cenvey to the c.ourt-
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‘martiala false impression or inference as to the character-or credibility -
of & witness when no evidence has been presented to support such argu-
‘ment. -In argument, trial counsel may not advance a theory which is
‘based upen an erroneous principle of law. -In deliberating and voting
upon the findings, the court:is: gnided by the ‘instructions on the. liw
given to it by the law officer. (president of a special-court-martial).
Consequently, when ‘counsel.miake their final arguments prior to-the
findings, it is improper for them to read or cite decisions or opinions of
-civil or military judicial triburials.: For example, if the accused were
_charged with using disrespectful language toward his superior officer,
-it would be-improper for trial counsel in his argument.to invite the
-court’s attention to.a decision of a board-of review holding that similar
langauge has been held desrespectful. - Prior to making ‘their- final -
-arguments, counsel may request the law: officer - (president of a Bpeclal .
_ecourt-martial). to inform. them of the instructions he intends-to.give
the court, so that, if a,pproprm.te, they may refer to these 1nstruct10ns'f
during their final arguments. . U
~Trial counsel may not comment on. 1 the acctised’s fallure to- take: the
stand and testify nor may he in any manner deaw-attention to the fact
that the accused. has not testified. : In thisiconnection, he should be
very careful not to make any comment on the failure of the defense to
present evidence on -a certain point which-might. be construed as a_
comment on the failure of the accused:to testify. vTrial counsel must
not refer in. his argument to any matter which was not admitted in-
evidence at the trial. ‘Furthermore, if evidenge was: admitted at
the trial for a limited purposeonly, he:must limit his comment on-that
evidence to the purpose for which it was admitted. - For example, if
an out of court statement (normally heatsay ) wasadmitted s s fresh
complaint, 1.e., to establish that the statement was made.rather than to
show the truth of the matter stated, trial counsel must not argue that
the sta.tement provés” "the facts contﬁlnei‘l f;herém L1kew1se, trial
‘Gounsel Tiay not coriment onevidence v«?hlc}x Was *éifered and exdluded .
‘ or thereafter withdrawn, ~He should aIWa.ys be carefﬁl not to assert
_before the court hlS personal béhef a.s to the 1nnocence or gul'lt of the'
accused ' . :

52. PRESENTENCING PROCEDURE

. a, General. After findings. of guilty have been a.nnounced ‘the
trial counsel will read to the court. the personal data coneerning the
aecused and thd data.as to restraint, if any, set-forthion the first page
of the charge sheet.  This mf.ormatlon should be. ca.refully oxamined
prior te:trial.and- coordrma.ted with defense counsel to insure a,ceuracy

In this way, objection to the/persbnal date and data. a8 to restraint
by: the:defense at the trial can be largely avoided, * For the procedure
tobe followed where there i ls gtich wﬁ ob]ectlon, 866 ia.p‘[:rtandnsr 8a dﬁ the
Manusal at page 508. '
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- bi Previous convictions. The trial counsel will next iritroduce
evidence of admissible previous convictions of the accused. To ‘be
admissible, the previous convictions must relate to offenses committed
during a current enlistrent, appointment, :or;other  engagement or
ebligation for service of the accused, and duving the three years next
preceding-the commission of any.offense-f whick the accnsed stands
convicied. See paragraph. 084 -and768¢2) of :the Manual. Ordi-
narily, the evidence of previous convictidnsd$ contained in. DD Form
493 (BExtract of Military. Records-iof: Peevious ‘Convictions).  This
evidence: must be introducedy.subjéctsto-therusnsl: vules of evidence,
just as-any other item of evidence, . Ifi DIy Rormu498 1s eorredtly eom-
pleted by the«official .custodian:of the acoused’s military : personnel
‘records, ‘it -is ‘4:dmissible tinder- theoffivial: récords: exception:to the
‘hearsay rule. ;See paragraph 148:0f theiManual. - I DD Form 493
is: to be:used to prove the aecused’siprevidusionvictions, trial counsel
-shouldiearefully examine the'doetimens; Pprivrige drial to assire that it
has been accurately completed, and -that-ibisypropeily authenticated.
+ vForanillustration ofthow b6 {mtrotducamdosnment sich as DD Form
498, s¢e 21, appendix Vil aniiths ropese side# DI Form 493.

© ¢ Matters iniaggravatitn.: Dubrinig!tlie ipresenteneing: procedure,
and in the abéencédﬁdpﬂ’ea(oﬁ@uﬁd% l'i;etproseeumon' may bring out
matters in-aggravutighonly:to rabutimabiers in ‘extenuation or miti-
gatioh présented: by -tewdetdrlae: wolif, “However; thie findings of - the
courtrare: prodicated dniidxplieifugizil i toial-counsel: hay introduce
Bviﬂerfce:fshbw;ihig‘éﬁm?&ﬁﬁﬁ}3?3' woitriburides after the findings are
=tmn<‘)_uncsdi.mEiiﬁﬁfgi'a?mﬁfﬁi@iiﬁ%@uinﬂﬁﬁﬁm’@*ﬁ@ﬁds only thobe matters
?\Whi(jl?kimgulﬁz)ﬁﬁveﬁbﬁﬁm;f@ﬁ adiil] iohitheineritgiof the case. They
do niot include ucteiofimistpnidust] nfiitation, briharacter. T

v, General., 6l

[ 12 224 48 14 0s)
Tate argument on

o argument onthe sontencs, 1
matters introduged b, ’Mi, AT

i
T sg]ma. “ileﬁg;gm to.make a sepa-

AR AEEINANG must be based on the
vers Infroduged. Ak, triak, Aud i, o beyond, the. bounds of
fair comment. ii}.;;ﬁsg‘eqc'gg;; el Jokieich, side argue their view.of .
matters related fo th  question of an appropriate sentence. .

b. Argument by trial counsel. Tt mivst apa in be emphasized that
at the trial the trial counseﬁirﬁé’m%‘ "Witted ‘States and his
function: is to present.the: evidengstdinlyihElé miudt not. inject com-
mand. influence into ithe: sentending:procefure.i- «Por: instance, an. ar-
gument; by trial counsel: that herdourts-hatixthe: duty: to discharge
neeused: because thosg whe. brought:ami:aefetiod the charges to. trial
thought that he should be puniﬁmlmdds@lﬁnpgéﬂmuldabe‘ an improper
argument,. Furthermora, coutssl meyiifibtivedbity; any policy :direc-
tives,found. in the Manunl (eg:;:MCM; 884, whichistutes that thieves
should not be:vetained in the:servicey MGV 76} which states that in-
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adequate sentences bring the -armed services in- disrepute). Trial
counsel. must also refrain in negotiated:guilty plea cases’ from any
mention of the fact that the.plea has.been negotiated and frem men-
tioning the maximum sentence which the ‘convening . authority. has
agreed to approve. In a rehearing trial counsel will inform the court
of the mAXimuni imposable sefitence (the sentence which was imposed
by the origitial court-martial) ; but he gannot state that the case under
consideration is'4 réhéaring. ' Hé is permitted to be critical of wn

accused providéd such Femarks are based on’ the évidence or may be

reasonably inferred therefrom. o o
_¢. Argument by a trial counsel before u special court-martial,
Trial counsel, when arguing ‘for'a Meximum géntencé ‘at’a speciel
conrt-martial, is'not permittedito refer t¢. theimiagimuin: pénalty au-
thorized by the Table of Maximum Punishments for ‘the offénses
- committed by the accused if: that maximum exceeds the jurisdictional
limitation of a special court-marpial. ; Furthermore, trial counsel mey
not argue that by referring an accused’s case to aspecial court-martipl
the convening authority has' already minimized  the imposable:con-
finement and that the ‘accused is not entitled, in light. of the nature

of his crimes; to any further reduction, . . S TR
54. MAINTENANCE OF RECORD OF TRIAL, ..~ 5 -

¥

a. Responsibility., On behalf of the court; the trial counsgel ‘sfiper-
vises,the keeping. of the record .of the proceedings. If.a reporter is
present, the trial counsel will maintain close linigon with. the reparter
at.all times:during the trial to make sure that the :zecord..accurately
reflects everything that, takes placein open.court. In s general -court-
martial trialyit is the law. officer’s responsibility.te.seetha, thereporter
properly. records out-of-court .conferences.and anyconference rbe-
tween the law. officer and the. court jn.closed.session with respect to
the form.of the findings. . . ¢ v, 5 : s

S ity of Doaear o e
- As all records,of trials by special.andigeness].courtssmartinl-are
reviewed by one or morp appellate agendies, it-is important. that.the
trial .counsel attach. as much importance to the mainfenance.of the
record as he does to the presentation of the case te, the:coumt. -« .+
b. Summarized record of special court-martial. 1f a reporter
is not present at:a frigl hy special cpurtimartial, the trial.eounsel will
take appropriate action to assure that.he will be able to prepare a
summarized record of trialiatithe cori¢lusion ‘of theisasd.” :He should
take notes.duripg the trial or-have the assistant trial counsel-or-a clerk
take such motes. - A simple method of maintgining notes forusedin pre-
puring the summayized record. of;trial is: for the trial counsel to.amend
his:trialnotes during the course of the trisl so that:they. reflact.the true.
procesdings. ; If available, a stenographer:whd isnotsworn 4§ a court
' Not’ applicabile to Afr Fobeo bhaeii'ns ‘pretrial agFeenionts ais’ ot in novord ‘Glth’ 4l
Force procedure,




reporter should:be used to.assist tha trial counsel to prepare and record
a summarized: Tecord -of - trial::: ‘

55. EXAMINATION OF THE RECORD OF 'I‘RIAL BY THE
" DEFENSE

iy

In unusually long cages where severa.l reporters hq,ve beﬂp sworn,
1t ls sometlmes possible to commence :the transq.rljpmon of the record
prior to completlon of the trlal In such cases, it,is proper for the trial
counsel to allow the defense counsel a rea,soqab}e opportunity to ex-
amine the record of trial as it is being tra;nsgmbegl, However, the
defense counsel:should not be permitted to hara.ss or, dela,y the reporter
by unreasona.bla dema.nds in this rogpect,. U

56. IRREGULARITIES AND ILLEGADITIJES 'IN. PR.CEED-
AINGS - . ¥ Do

© In the interest of* havmg i trml tlfat’ls’freé from error, the trial
counsel should "invite ‘the court’s attehtion ‘t6 any itregularities’ or

illegalities arisirig durinlg- the proceedifigs: tThis, the trial counsel

should object to & question by thie court that will'call for’ 1ncompetent

testimony even though it-is ¢ laihagmg only to' thé a.céhéed He should

object to any improper proced,ure e :

57. COURT TO CONSIDER ONLY: MATTERS IN‘ EVID‘ENCE
- PRECAUTIONS TO:BE TAKEN. !

If he Liais in' his-pussesston any phpers that- pertam to the éase but
which are not' in“evideritle;the ttial sounssl should thke évery précau-
tion to insure that they: il trot ‘ihadvertently be’ examitied by eny
member of: thie ‘covrt: (M@M;"M ig): At-the time a documentary ex-
hibit is introducedri tevilends; thi trial counsel should make certain
that ‘only ‘thespapets whichXconsgtitute the exhibit aré’ offered in evi-
dence. "In cages which* arpﬁ*ﬁbb‘fore the court on “l'ehbaf’mg, 1t 1§ proper
for the trial counsel to' pertifthe law officer (pi‘ésidént ofn 'speicisl
court&martlwl) to)exhﬂ?ﬁﬁé"th%‘ﬁ@dd‘tﬂiﬁhé Pedord of any prior proceed-
ings which rélatés hozérmm‘éﬁﬂmﬁtbﬂdf%‘tﬂe fdimer proceedings when
nedessary 'to-etiable Hi ¢ ’ﬂﬁbid&’ﬂiﬁﬁn!‘ﬁIYé“a’dTnn%sib111ty of oﬂered
ev1dence or other qrutaatm Tnwidifolvsdi (MCOM, 81c).

s RE &ﬁl‘f}‘htﬁ? oy B gtesa el b e
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5. REPORT. OF RESULT'OF, TRIAL:5:: -
‘Upon final adjournment of: the!botirélinttir thetrisl: of'w cdde, the

' trial counsel inust notify the aeaused’éfﬂm&kfwﬂ&%ﬁmmwndmg officer

of the result of the trial. ‘This notifiedtion shatii b i writing and

~ shall includé any findings reachéd and -ty séhténds fmpsed by the

count. .- Theireportiwill:énable:the: ‘cornm&nlﬁ’ﬁ@ éfﬁ‘cé’i‘ to-pelease the

‘accused . from confinement, arrest, or restrietion, in. the v en,i; of an‘
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acquittal or to take otheér appropriate étion in the event of conviction.
Acopy of the notification shiould be sent t6 the éorivening authority for
his information and, if the aceuséd: is in confingment, ‘to the command-
ing officer responsible for the confinement faédility. - The form of ‘this
rgp&"t should be prepared and partisglly completed in gdvance of trial.
At thié‘conclusion bf the trial; the trial oounsel readily can fill in the
nécessary additionial daté and ‘dispatch the repott immediately.  (See
RPP-XI.)‘ it Gl e : : o N

59. PREPARATION, AUTHENTICATION, AND DISPOSI-
;.. TION OF THE RECORD. ... . ... "0ty

..a. General. Thé rules governing the preparation, authentication,
and disposition.of: vecords of trial are:get forth:in pasagraphs 82 and
83 and.appendixes 9:and 10 of theManudl.. It is the.responsibility of
thetrial.counsel to.see that the record is accurate, that it-is; prepared:in
the proper form, that the required number:of copies-are made, and that:
the preparation thereof is not delayed. - Bee 54 F . oo
.b. Preparing verbatim records, Complete:;instructions -for: the
preparation of a verbatim.record of trial-are contained in:paragraph
82 and appendix 9,0f the Manusl. .DD Ferm 490 -( Verbatim Record:
of Trial), if available, should be used in preparing such & record. A
verbatim record Wil_l__be,Bg;apared, in all general court-martial cases and,
if o reporter was authotized, inall special court-mértial cases in which
a bad ¢ondtict discharge is adjidged. -~ . I
¢ Summarized record, Complete instructions “for the prepara-
tion of a sunmarized record of trial are'contained in paragraph 885
and appendix ‘10 of thé Manual.". If ‘avajlable, DD Form 491 (Stin-
marized Record of Trial), should be used in preparing such & réobrd.’
A summarized record will be prepared in-speeial court-martial cases
unless a reporter is present and authorized, .. w0
d. Authentication. - The .rules governing the authentication of
records of trials by general and special .courts-martial are contained
in paragraphs 82f and 88¢, respectively, of the Manual. . See appendix
95 (p. 528) of the Manual for forms of suthenticstion. - These forms-
must be followed strietly. For example, when/a person authenticates
a record of trial for another person, one of.the: reasons listed -in the:
authentication form must be used. . Netations.such as “TDY,”
“Maneuvers,” etc., are not acceptable. . Lf, because of temporary duty
or maneuvers, the president was absent.at the time:of: authentication,
the reason should be stated under the signature of the authenticating
officer a8 follows: % . . a member. in lieu of the president. because of
his absenge.” .. Under no circumstances, however,:may-anyone authen-
ticate the record of trial in a cage unless he actually was present and
participating in an official capaoity at the conclusion of the proceed-
ings. - No person may sign a record in more than one capacity. For

1
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example, if both the law. officer and the president of a general court-
martial are. unmble to a.uthentlca.te the record, it will be signed by two
memberg of the court, rather than by one jmemben mgmr;g for both the
law. officer. and the pres1dent -

¥y Disposttion. .The rules governmg t;h,e ;d;gpog;tmnz o;f reeoqu of
trml by= general and special courts-martial, , 81 contained in pa.ragraph
82g of the, Manual. Trial counsel should, payspavficular attention to
completion of a Court-Martial Data Sheet (DD Form 494). . It is
1mp0rtant that the trial counsel expedlte the reparutlon and au-
théntication of eath record of trihl i ‘ﬁrﬁbﬁhat% or ‘his representa-
tive can promptly serve a copy on the' ‘ncbtisdd’ dhdideliver the original
to-the convening autherity. -If the asvused-Has been transferred: or
has moved to-another station priorté:the timdshehadibeen served with
a-copy of the:record, the trial coutibel ‘will widilithe acihsed’s copy to
him, get his receipt, therefor, and forward ‘thefdeeipt tothe convenmg
dguthority. However; ithe: delivety: offthe:redord o the convening
authority should not be. delayed penditf the ret\iinrofithis receipt., A
certificate of the manner in whichd#livery:ilias'beent: wittenipted, to-
gether with-a statement that the reteipt: ‘will {161 forwarded 'asisoon
gt s recewed tay be: 1nserted in thefmddrd: inHet of the accused’
réceipt. T e IR T Eeh B A AR
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60. WEEKLY REPORT QF mm}.i, [gﬁ‘&t}’ﬁ .
i gqnvenmg.ﬂg@uthonty, the trml

Unless otherw1se d1rected by th
counsel is required to make a weeklyirepgrt tedhs.convening authority
of the status of cases on; hand,, -Ses; patagranhy,44e,0f the Manual.
(See app.; XTI for a suggeﬁted ;Eorxg}{)qig w weekly. rqaporig of trial
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Chapter 4 o
THE D,EFENSE COUNSEL

Sectlon 1. INTRODUCTION

61. D UTIES AND RESPONSIBILITIES
. Scope of ‘chapter. This chaptar conta.ms a deﬁa.lled a.na.lysls of
the duties of the defense oounsel and 2, number'of ,sﬁggestmnq ag to
how these duties may be performed ThlS cha.pter should be conmdered
together with chapters 1, 2,. -and_ 3,
b, General. The Prlmﬂ,ry duty of t,he defense counsel is Eo gua.rd
‘the interests of the accused by all honorable and: legltlma.te means
known to the- law It is-his duty to u;ndertake the defanse regardless
of, h’lS personal opmwn 0‘,[ the gu1lt or mnooence of the accused; to
dlsciose to the accused any interest he may have in connectmn w1th
the case, any ground of possible: d1squa11ﬂcatmn, or any. other matter
that might 1nﬂuence ‘the’ accused in the. seleetmn of counsel; to repre-
sent the accused with' undwxded, ﬁdei;ty, and not to leulge hls sacrets
or vwlaﬁe his conﬁdelglce S _
e Utitizing services of tl;e assistaut‘ defe nse.
parmg ana presentlng 8 gase, the defense Wnsel
sérvices of the assistant defense coynsel Wl?ﬁ}l&!’?n Bossl
ant’ ‘defenge counsel can be of material g{gslsp@,ncﬁ Y
not, be qua,'hﬁeé under Article 27 of,  Cinde of Mlhtary
J ustlce For example, if he has; af:l_.

<

"J,Q_ul& ulihzie the
& {The Assist-
oneh he may

the }mforin
p ‘Vfous m tary ]ust}ce expen—
ence, he may: be able to agsist 1th the interview’ of ‘witnesses before
trmL prepare pql;trlpn*s of the, trlal ‘notes, make arrangements . for the
proper persanal, appeaTince of Jthg aogusgd at the tspml, take notes, and
keep, an aceoynt. of the: exhgbuss at thg, 1;;*13,1, nd. pre;pa,re Dgpessary
gormpo);g lonice, Here are two impartant,reasons. wily the:assistant
counsel should be ut,lllzﬁd tq__th_e ma,ximum extm}t possﬂs)le Firgt,
qﬁ‘ectlvq u§p)oj the: assistant coynsel will enable the dgfense. goungel
to;devote addmonal, time fo the more 1mportant aspects:of the prep-
;r-atlo,p and tr:,al of the case. Secon d, it is d,@gn;able to t;:mn pate;ltml
‘Hefénse couﬂsel by oprthe-]qb trmmag as. aqﬁstax;i; defen.se c,oi;rpsel
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Section II. DUTIES PRIOR TO TRIAL

62. INITIAL CONSIDERATIONS

a. General. Upon recelpt of notice (usually accompanied by copies
of all papers allied to the cha.rges) tha\t he hos been appointed to
represent an accused, the defense coun se‘ “4Hould interview the accused.
At this initial interview, rth ‘will inform the accused
that he has bee . the trial, will explain his
general dutlesgq%ﬁ? ht tﬁ gelect lnE)ilwduul
counsél, civil or, e "‘;"See paragraph 46d of
the Manual. R
b. Personal

fense counsel }%g
iy i oAl Ju fan %
o s e LS

Y
‘the convenlﬁg
i accused at the
2 RIS : .f'@rhainmg accused

'gﬁ'iﬁ Pl _i'”é’f the Manual.
HPE i LA , " L

1p
*_ha,’é prevmlisly
6# thié’ def nse,

member, low oﬂleelf,
as counsel for the aco




services in open court at the beginning of the trial (MCM, 6a). If
the accused indicates that he wants the defense counsel to defend him
" despite his prior participation in the case, the defense counsel should
haye the accused sign = statement, to. the effect that he is aware of the
defense counsel’s prier participation in the case but that he expressly
requests his services ag defensecounsel. ., .. .. ... ¢ -
e, Accused’s right to counsel of his.own, choice. The defense
counsel will advise the accused of hig right; to select individual counsel,
either civilian or military (Art. 38%). If the accused indicates that
he desires to accept the services of the appqinted defense counsel, the.
latter immediately . will commence the preparation, of the -case for
trial. Tn those cases in which.the,accused desirgs individual ciyilian
or military counsel, the appointed defense counsel will aid the;accused
in obtaining such counsel. /Lf the accuged requests.civilian counsel, the
appointed defenso counsel must, advise, the accused that, such counsel
cannot be retained at Government expenge.,If, the agaused: desires
individual militaxy counsel to represent him,at, the frial, the appointed
defense counsel will prepare a written request. fo the detadl of the in-
dividual requested. Adfter the request is signed by, the aecuged, i will
bo forwarded, through.the tria), counsel, to the convening authority.
In any event, unless the appointed defense counsel has acted for. the
prosecution in the same case, he will continue to represent the accused.
“unti] other cotmsel has been secured or-until he has been relieved of the
_duty by proper authority. See paragraph 464 of the Manual. ...
' #. Confidential relationship between the accused and counsel.

b At the first.interview, the accused should be informed of. the confi-

' dential relationship that exists between himself and the defense,coun-
sel—that nothing the accused tells the defense coungel relating fo.the
case will be divulged, no matter how incriminating it may be, If the

. defense counse] maintains a log or notes of conversations between him-

self and theaccused, they are privileged:and should not,be appended to
the record of trial or otherwise used,in sych.a,manner as.to violate the

attorney-client privilege betwsen the accused.and his defense counsel.

'Knowing of. this confidenfial relationship, the accused can; feel free.to

_make & complete disclosure of all of the. facts.in the case as.far.as they

_arp known to him. . See paragraph:1516(2) of the Manual., . . ..

1} . . 1

L' g. Right to remain silent. During the initial interview, the ac-
. cused should be advised not, to talk to anyone about the facts.of theal-
leged offense or offenses except in the presepce of and on advice.of his

defense counsel. It may be desirable fully to acquaint him: with. his
rights under Article 81 to emphasize,that the cage should, not be dis-
' cussed with anyong other than defense,counsel or with his approval.
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63, PRELIMINARY”PREPARATION OF CASE
. 6. General. - Bsfork the tuse i¢ discugsed flirther with the accused,
 the defense counssl éhould dnalyde carsfully’the charges and specifica-
tions, the allied’ papers, and Yhe-repoik of the pretrial investigation.
It is esméntinlthat the defehise cotftbel §bnsidbr W facts of the case, the
offenses, and the various. elemgrfth £ protot: ‘thoss offerises and ‘ascer-
tain"Whether 4ty ‘dofonsds Ny e 5P ﬂsbi tb°the accused. In the
‘nbdénde of gl a'spudy, %h @faﬂé@ ol 61" Wi1] be unable to properly
-evaltiats thé ciserand Blan Y defétsel™ Pop dietissions of various of-
fenséd ‘under “the'’ Uﬁi’fﬂﬁﬁl‘ ql'“bf' Mttt )}fy Justice, see chapter
:xxvm of the Marfiil.” F&i{v tﬁé"éléhi&,ﬂts of the éffenses, see DA
Pam 27 --9, Th@ L&w‘ 0 e o‘tlrtr-Martml Instrue-
“tionis Glidd: ~ (© i
b Sebond iqt‘érvﬁeuiﬁ ﬂ Yool 'W‘hen the defense counsel
comblbbés THig*cong idéi‘ﬁ-trioﬁ; af Te fot \I%iﬁatﬁers, hie should inter-
“view the' aééuhed’Yor %hq ﬁ’d& "’

! this océasmn, he should en-
'déa,Vo %ﬁq”learﬁ%h Jg%ﬁ&f’ aots." He also should

Ay dgfense or objection,
lﬁﬂonaﬁio n fof desartlon,

,.4.

Wiich' ~’ght 'bé asserted in

_ 84 e accused tells
mﬁlete noteés should
403 1 probabla, or indi-

“bo talleT T, ﬁhﬁé‘%: ',g A%

cates th*a‘ﬂ’Hé ,' thﬁ, défense counsel
fdy lh‘fdl"ﬁi"t_ LT R A Dé é:n a:nci adequa.te
prapavhtion Rovels il o He b e makes a full
_ fﬁmd‘cwﬂﬁl&e 313516 sl ‘150 'advise, the ac-
- duged o hid oIt y "gﬁtﬂi i i_at)dused’s testi-

"‘ﬁlonybef)ﬁﬂently uiban e YL e hiivh
;ﬁffefﬁyibhbsms, both’ Yor and

"The d¢cused Ehisifld' o
'dgm’nst: him; a8 gHownson!
“458Y; together with: ﬁHe’ﬁ;i' '
‘tioned in the d1Hed m:.é o
be carefully reviewed: W ﬂh%}i ;
“dtatemetits 6f eacﬁ‘ﬂrﬂzhééﬁ' Jio -
ghould obtain’ !t'rom thg' {@5 r' : 1T a,ddi‘ééses of a.ny other
Withessés who may bé lieiféfu“lt ih rﬂ Ol of hlgs case ahd any
information.‘concerning"thé éxiﬁ dhie it ﬂ”l Ei:fi‘f) “of' any pertinent
fdocumehta,ry-or real e‘.ﬁﬂﬂﬁ&ﬁ-ﬁ-z ‘éﬁ \ ﬂ« l? é1§léred Efor use at
‘the triali ' R :*'*K“f" A
. " e;"Confessions or admission of ’iﬁ& %&; rf‘thé"acﬁuééd has
coifesised “or-mhde sl admissioh Obnbéi"ﬂﬁé i’é' PiieTe o ‘any offense
. charged, the defense counsel should j inquire into the circumstances
. surrounding the making of the confession or admisgion; The accused
should be asked. to relate in detail what oceurred. It is particularly

sl Tl sheat (DD Form
this wéﬁé@s&r who are nien-

! M’lhese' withesses should
ﬁgh ﬂidﬁmlhents about the

lélefense counsel nlso
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important:that he disclose the identities of the: persons -who were
present immediately before and during the time of his making of- the
vonfession or- admission. . Eachof these:witnesses should be inter- -
viewed ‘to. obtain his version of the'circumstances surroundmg “the
makmg of the admission or confession. - The purpose of this inquiry
is to determine whether the confession or admission is subject to objec-
~ tion at the trial on the ground that it was 1mproperly obta.med S’ee
Article 31 and paragraph 140a of the Manual.

. d. Interview of -witnesses. In order that counsel wﬂl be able to
fully develop his case, it is imperative that a thorough examination of
prospective witnesses:be undertaken. - Not only is this the surest way
to guarantee that all possible avenues of defense.are uncovered, but
it also will protect counsel from the -dangers-of surprise at the trm.l
A thoroughly prepared defense counsel will deldom be put in:the un-
comfortable position of being caught unawares:at-the trial. In: this
regard, witnesses for the defense must be interviewed-in the same thor-
ough manner as witnesses for the prosecution. - The defense counsel
must know the limitations of his witnesses, the posmble personal inter-
st of each witness in the case, and the nature of previous associations
which any witness may have had with the accused or with an alleged
victim of the accused’s misconduct. Defense witnesses should be inter-
rogated to discover the poss1b111ty of any prevmusly undlsclosed
witnegses.

" e. Interview of witnesaes distant from place of trial. Ii Wit
nesses are located at s considerable distance from the station of the
‘counige]l and it is fiot practicable for him to 1nterﬂew them personally
or by telephons, the ‘defense counsel should write to ‘them requesting
information as to any facts'of the case tiiht are within their knowledge.
The informétion feceived will: permit the counsel to: determme whether
the witnesses should testify ‘personall Iy at the tm’a.l “whether o deposi-
‘tion shouldbe takeii, of Whether, with' ‘g cotisdnt ‘of the’ acéused a
stiptilation as'to-the testimony of thé witriesses’ éfmuld beé. entareii 1nto
between the prosecution and the defense. ” =

f. Instnity of the accused. The' 1ss11e of 1nsan1ty ordmanly
should ‘ot ‘be tised as o surprlse maneuver 1n court-martlal ‘practice.
"The defense normally will gam nothmg by ralsmg the issug of insanity
for thie first time it the trial. * If that'is done, the court’ ondmanly will
adjourn pending a complete réport on the accused’s mental cond1t1on
Consequently, if it appears to the defense counsel that there i§ reasch
to believe that ‘the aceused lacks the mental capacrty to stand trial
(MEM, 120&) or~1a.cked meiital responsi“blhty at thetime of the a.lleged
offénse (MCM;1205), he should réport his, bahef and ‘the' reuSonS
therefor, ﬁhroﬁgh" 'he trm'l céunsel to the convenmg aqthorlty, 80 that
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nccused is an. enlisted, Donsop., b

a1 inquiry into-the accused’s:mental condition may be'conducted before
trials . o e ot L : Ty e

- It may be presumed initially. that accused is:sane-at the.time of trial
and . was sane.at the time of the alleged:offens; This: assumption
remains valid until, from the evideneb, a reasonable:doubt of agcused’s
sanity appears. . When, however, any. competent evidence tending to
show that.the accused is insane has baen: intwpduied, the sanity of the.
accused is placed into issue. : In their cohéideration:of this issue the
court may consider the presumption of wanityiull avidence before it,
the justifiable inferences to.be drawn theueffrem insthe light of common.
sense, and the general-human‘experiencsfimmattersiof this kind.

A mere assertion by-a lay. witness thablaépusadiis insane is not neces-
sarily sufficient to impose any ‘burdemtoffiiquiny on-the court, but:the
action and demeanotof the acousednimseotul by the asssttion from
reliable source that.the aceused fig-believgdebd lack-mental capacity: or
was mentally irfesponsible may be asufficibrit rdasui for dirsoting such
an inquiry, When mentaliresponsititlityland:mental:capacity are put
in issue, or eithér of the two questions«dd waisedsthe burden:is on the
Prosecution to: establish - the:iactusedis ssamit§’ beyond:a reasonable
doubt. . . . asen e A bud BOPGIE TR o s,

gk okl domehadeiee 8 R
Wiy fundatagital Kights under the
“fs l}iﬂ' g,l:@bc]@cussed inb
BiE8ARTSR coungel to explain each
BEFDERg. time,and to, ndvise

[RFARRI SRRy ¥ SN WF TR ST

64, ADVISING” THE"
'THE UNIFORM ¢
. General. Ay goy
Uniform Code of Mj
through f below, It 15 the
of these rights to.the aequ
him with respect to the.egercise,

0. Accused's right, to, hags

A
MR e L
rsons. on the court. 1If
0 et : gl ke.adwised of, his right to .
requeat the preseuice of, enligted: persannolion thesourt appointed to
try. the charges against him,:, W, thet Aldacused, should be advised
¥ his defenge counsel to requegtsenlistad. embhers,on the court,will
depend upon an appraisal of el ihe fagigandgingumatances hearing on
thia question. L1 the accused decides, hafe, waARgSienlisted persons on
the court, a written, request, signed by him phovld, be, forwarded. im-
medjgely by the defense counselghyough.¢he, trial, connsel, to the
_ignvtﬁfniﬁlgﬁuthqrityf-., In this connpgtion, kegdeticle 25.and paxagraph
60 the ] a}nual. o saagy ¥ = ‘ [ | S ‘ vl e ‘ :
- Rlghts to challenge, e, cpused . ho,fikhy fo chnionge
he law offiger,and each member ot the, saurs, farscanse on.any, of the
PRHicable grounds enumerated in. ppraguDY 6% 0f, the:Magusl,, The
Acchged also has the right to %ﬁ%ﬁ?@%%i?ﬂ?:&l?‘tmm?';e&mlﬁme&gai_n,a.t
any member of the court, but the Inw officer shall not be challenged
oxcept {or cause (MCM, 62). See39,. . C B

- 2
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. The defense counsel should ask. the atoused to examine the orders -
=app01nt1ng the court to ascertain whether.he knows.of any. facts which
-may constitute a ground. of.challenge for cause against any of -thei per-
wonsg listed. Interregation of the accused: by thie defense counsel con-
cerning any objection .the aceused may have to each of the persons
“Jisted -may bring.out. facts-eonstituting: preper..grounds -of challenge
. for cause. ,When a: proper ground exists, it should be.noted by:the
defense coungel:go that it. will net,be overlooked at the trial. ~If:the
accused gbjects to.a member as to whom no-ground for challenge exists,
that member ordinarily. should be.challenged peremptorily. In this
respect, however, the defenge.counsel should bear in mind that a chal-
lenge for cause may not be sustained by. the.court, and it may be'advis-
able:to ugg the peremptory challenge against.g member who has been
challenged .unsuccessfully for.eause.., Although-all challenges ordi-
narily must be:madesbefore arraignpient; challenges: for dause may be
madeafter arm],:gn.ment ifithe ground.forsuch challenge-was unknown
to the defense priox:to the arraignment:;; Challenges are discussed at
length in paragraph 62 and appendiz.8a:of-the:Manual.: . See alsc 39.
. id. Right to assert defenses and abjections. 'The defense counsel
should -explain to the accysed his right to- assert any proper defense
-or objection, such asthe statute of limitations:in an apprepriate case.
See paragraphs.48f, 68¢,and 744 of the. Manual. - For a discussion of
defenses and objections which. may be ra.IBed by motlon, gee paragra.ph
67.of the Manual, .- - .. e
. e. Rights.as togpteas, pretrial agreemgnts The accused has the
absolute, right to plead not guilty and thus require the prosecution to
prove his guilt beyond.a reasonable dgubt. For.a. discussion:of the
various pleas, see 71. . Before'the trial, however, counsel should- eon-
sider.all of the: facts and ciroumstances:surrounding the case with. the
view of determining whether it.is: appropriate 4nd desirable for the
accuged to enter a plea. of .guiltyi: df:thercaseagainst.the accused is
clear, it may. be that a plea of gnilty, coupled with evidence in: exten-
uation and mitigationand/or with a pretrial agreement with:the con-
vening authorify, will serve.the.best interests of the-sccused:?. The
plea of guilty may cause theicourt to adjudge. a'lighter ‘sentence .and,
in.the absence.of a-pretrial agreement withithe: convening: authonty,
influence the latter: bo reduce the sentence or by suspend ithe- executlon-
ofallorapartofm P TR
. Pretrial agreements anth the coﬂvenmg mlthomﬁysane of | varmus
types; the more common pf which. ate the follqwing::(1) ‘where:it is
agreed that.the.offense charged will be reduoed :to-wilesser offenseto
which the accused will.plead guilty and:then: willssubmit to the - judg-

- ‘ment.of the conrt.as th the.appropriate pumahmmt- (2) where itiis

greed that.if thy-acoused, pleads guilty. and-is: senbenced by t'he seoult,

2 Protrial agreements are nat in accord with Air Force procedure
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the convening-authority will approve a enténcé'not in éxcess of that
‘agreed upon by the parties' concerned; and (8) where it is agreed that
if ‘the accused pleads guilty to certain ‘spevifications,’ the: convening
authority - will withdraw :the: remaining spemﬁcatwné ‘A pretrial
agresment has the effect of obviating: the: n‘weséiby ‘oti‘the ‘part of the
-(Fovernment -of preparmg and. introdusingvevidence on the:issue of
‘guilt or innocence and of permitting«the ficused-tokhow in advance
-of trial one or tore of the followmg'! (Ji)fth&t‘hé will' be. found guilty
.of-an offense of a less serious natire :than'ﬂHuMmtlally cha,rged (2)
the .miaximum. punishment -that-will lbe- éppedwed: by the convening
authority for the offense to-which-the-acsusdd ngrées to plead guilty;
{(8) -that he will be -found : guikyof«fewen! offénses'than originally
charged. - Thus, in.an appropriate.casépiipretrinlagreemént may bene-
fit'the aceused by pesulting in punishment lebthen that which might
‘be adjudged in: the everit ¢f tiial-omnpleaofinotgduiltys The:accused
should. be:adviged that while:théeonvenitiguirtherity miay be willing
t0 makersuchmn agreetnent insa:propér cases|thetoffér to entbr sudh an
iigreement mustr belinitiatedsby ‘thevpesubeds ) e
- Adtter-hehas ekplainedst the hevudedthismdsning a.nd"eﬂ’ect of 3
-pled.of guilty and hasadsriséd iy wiﬂlﬂr@sp‘ﬁeﬂs tolprotrial agreements,
the:defenge: pnsel ﬂ}wyﬂmﬂ@a chy PReur 3% sfioig to the -accused
‘a8 appear. tosks ﬂ eagdiiakldds "&i S#tallthe facts and
-eireumstamees, sumioun eicade ﬂWKﬂéﬁhﬁldéﬁﬁsﬁ ohuingel should
not urge the accuséd o ‘dler ; “Pretrial agredment or to
plead guiltly: withbut: sikhimm i B éforiarce by the
- defense: coungel! ofHhitdiiby b ”‘iﬁhﬁ itveaty of the acoused
anayy ine wparbfculan‘»d&ée,‘iﬁ’gmﬁ forveudmierid Yhit one or the
Heetd - Mowever, in“no instance
Tigltavs: Kivhgelf innocent of
i pla of guilty theveto.

other of ‘auch: ‘coutyes: Wﬁdﬁf&
should an accused«’ﬁhm%‘fﬁ _
the offenses: charged’ b"'f"' nedddEfitas

- I it is thes desivetoittulios AR EHHS e feilse counsel attempt to
pl:ocure an agresminitwitithe Ao 'iﬂmivy, the defense- eotin-
sel is-obliged teiees: ﬁhﬁtﬂ& W $iins 16
veting ‘authority. ' When bl
court~martial- ]umsdmtmmﬁlm*‘d i
prétrial agreeiment: invol¥ing: Apleiieg ﬂﬁﬂ‘ﬁy usﬁa,lly will be ‘ade
kriown :to-thel stafP judge sdwésibed Ml emilistalte proper action: and
notify the defense counsel ‘of thé"eﬁﬁ'fdﬁ duthorttys Hecision:*' The
ageused should-beapprisedi fullpopdhelipsiodon b the eon'c?‘enmg
antherity: to lany., propﬁsrﬂs«nﬂmﬂ&ﬂﬁﬁ%ﬁm%ﬁﬂl}?@‘meﬁ%d *’The de-
feneel dounsel:should i notripermit) i Sognedh bhimit any' propotal
until all the:terms:of: b&ipﬁm@o&é‘ﬂw{%’ﬁ@éﬂmm Exlly ‘ex-

-plained ito the accused-andthélatheay %mforméd axnd un-
qua.hﬂedi retﬁuest:ﬁhub such praposa;l. LSl ﬂ!iéu‘bmvi‘tbed The
Er A R T T S PV I\. QAL n) Sol wTR aldereaing ek
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“defense :counse] ‘must: n.b1de by= the ﬁnal ieclslon of the accused in the
matter of pleas: : - : : o
P f ‘Rights of ithe tweused asa witneas. .
(1) (Yeneral.. Prior to the trial, the defense counsel should ad--
- vize- the aceused: of -his mght,a in an appropriate instance, to
testify for b-limited purptee upon:certain: interlocutory ques-
.0« Utionsthis rights(as to'ench 6ffénse charged) to remain silent
*.or-te: testify -under oath .in his-own behalf; and his right, if
*+:he ig'convicted, to testify and to make an unsworn statement
". a8 to"mattersin -extenuation or. mitigationprior: to being
~ sentenced. ;. Explanations. of these rights will-bé found in
appendix 8 of the: Manual. . Ford discussion of the alterna-
.o - tives opensto the accused, see: paragraphs 7501, 140a, 148¢, and
. ~149b of the Manual, - .. - By
. Counsel sliould conﬁuder the VATIOUS courses. of action open
. to the-a¢cused before advising-him -how to exercise his righta
: a8-8 witness..» Each-ease should be considered :individually.
- What may ‘be -advisable:in the.case.of one accused may not
- serve the best interests'of another. If aniacciiged is charged
- with' several offenses, consideration should be given to the
.. advisability of testifying as to-one or more, but not to all,
rof the effenses... A tertative decision that. the accused: will
-or-will not testify should be made prigr to:trial, but the final
- :decision should: be made only:when:the:time arrives for the
- accused. to make his choice in court. It.may be.necessary to
. .:change-the tentative.deeision besause the expected: testimony
-+ .9 & witness may:not-have been weighed, pr@perly before trial
w . ormaynot havedeveloped-nsexpeoted,i - )i -
- (2): Testifying for o limitad: proiposé.. There B0 8- number of
.+ .occasions: i trinls by conrtssmartial where«t may.prove ad-
't vantageous for-the aceused- totestify.on matters-not bearing
-+ - on theiissue.of hig guilt or:innoeence.of any-offense for which
. ’he is being tried. Most, frequently, suck-limited testimony is
.. yseful ‘injcontesting. the -admission of. 5 particular item of
1 - progecution ‘evidence, .. For. example, such testimeny may be
- offered to show that a confegsion or:admigsion wasinot volun-
- tarily:made.or that asearch.or sgizure was unlawful: . Insuch .
. cnses, if-the: accused :testifies oi djreet examination; only as
i -to matters not;bearing on his.gunilt.or innoeence.of any offense
... ofrwhieh-he is being tried, he: ey not e -cross-pxamined on
i‘-!thﬁ dssue: of his. gmils.or, mnmoeﬁcaf .His -¢nosg-examination
ot will;berlimited:te the dssues qongerning which he has festified
it - .- and e his eredibility. ; . Thusyifsikis decided: thagthe acoused
oo ovill bestidys fom o Aimiteds pyrpose; the-defenga ccaunsel must
: - Anstruct-the;ageused. cavefullynag te the:scope of the testimony

™
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o -._‘,s-ﬁ,, rwhenr “he testifiegh i[\%

“wr i L odhe mayigive ron the ‘direct ‘examination mithout: subjecting

himgelf to cross-examination on the questionsof-guilt.or in-
nocence, Inrare cases, the testimony ofitheidctused, although
viintended to. bear only upon matters-not tauching upon his
guilt or innocence, will ba so closely comtiected  with the issue

<+ of his‘guilt or innocence:that the-adensed- willhave great-dif-
oot fleulty in limiting-his direct testimonghto matters other than
-+ %o his iguilt or’ innocence. In: determhining iwhether to testify

for-a limited purpose in such a-case,;the-acoused must weigh
" the probable.value of hislimitedstestimanyiagainst the prob-
- able injury. that will resultif hieropensfup. the -cross-examina-

-~ ition tomatters affecting hisguilf orintnosence: .
(8) Testifying on the general issussBeforeadvising the accused
~ whether he should testify on theijgenerhl dssvie-of: his guilt or
- innivcence: of & particulhr-offense; #ie-dbfénsprcotnsel should
+ -+ tconsider such: factersias the:explotbdsexidencé; against the
v cdocusedyhisimentalicapabilities dhispevsotinltappearance and
ot genepal demdanor;:antl: whetlen s steshimony . would ma-
ot tebiullymidahé deferise; wauld deesmiplish néthirig, or would
v sudverselyinfidotitherdsfbtms Phewstsbdetontd be informed

R voftthieprobubitsentent toghialilivivwill be brbss«examined in

wihe ev?énﬁﬂl‘ié Huitey SHBsehouldl berwankied that it will be
i ot i ¥lyaith ot :Nr’éﬂ*"@tfétchmg the truth.”
it ﬁﬂmﬂlﬁfﬁﬁ 4o Palsification in judicial
DL wgenﬁﬂiho the defense counsel

tite 8vitlenice- in- support of his

_ setaliarged, he' may be advised
- to testify HE oM il A ddeision to testify is clearly

+ e o indiontedo MEH iy oyfto s dbly 1o’ establish: only a
v -prmaiyf'a‘éwféﬁﬁm A@tﬁ]‘@gd«i [5i-ti6f réfutes part or all
of ‘the thutlrniyehibtih m%nfa”ﬁ&i%fiemg&nannér How-

P T ?ﬁhﬁ‘ffh
=<dé‘fehm¥?ts iy

everp i thendsu :'ﬂ{fﬁidﬁhxlv “who may ‘become

+ confusedri it bk jpession may be
~1 createdin vhhitmdii iﬁﬁeibourt by his testi-
“* 'monyariddsmeik  heraceused will take

o the standrtotdsind; Wﬁ}ﬁ il to it ‘that he will
be miosteffestivi: iﬁ%‘ﬁmﬂ i and honest story

fetibe: counsel can aid
Mrstrdal veview of the
indtibn. - During this
14 Yo l1owrthe proposed
_;'ifimmihaﬁlon of the

+'the-hocused by #cptitie
otestimony He iwill: Pivebd
- interview, tHe defetisesadi
¢ -dibeet dxntninution-biurreshuibe
j ¢ sginie: kind e ae@hsb&ﬁ&%ﬁl?f Wilpsasivh AR b takes the
b T witness: stand. - DhierpistelalsPrapioBil et ke socused
- ihould be: condticted; nv’ fb th ’pﬁm‘i’d:ﬁﬁd&é‘iﬂiﬁg the ac-
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+ .- cused’s ‘testimony, but to itisurd that suel ﬂestlm(‘)ﬁfy is pre-
- sented clearly, ¢dncisely, ahdﬂlog‘ica.lly “to ‘the ‘court. The
exhaustive ‘pratrial ‘crods-exarminutién’ {5 desireble in every

i case, for it often detértittest whsther %he accnsed should take
. the witneadistands, 1 ol it il I

(4) Right to revhabrisilent. Tfhis p:*estsrmlL conmderatlon of the
‘evidente; tbgathier With hispretritl intervies of the accused,
" hag-ooivihced the defénse eounsel that any: testiniohy which
the accused could give would damage the deferiss, the defense
coursel and :aceused should “agiin’ diseubd his rlght to re-
mair. silent.! If the ‘defense  counsel if' cofiviriced  that the
- accused’s pot»en‘ﬁml testimony ‘would be dimaging, the accused

+- ghitild be advised that the court might veheH the sastie conclu-
+ gion‘after-hbaring his testimony.' ‘Sﬁ’dﬂld ‘the’ ﬁ,ccdséd testify
- before ﬁndlngs, there is always tHe ﬁdﬁﬂbﬂi%ﬁ"tﬁhﬁ by an ad-
m1$510n made oh direct or crossdezth’mlhatldn hé-fiay supply
;o missing itent of proef which ‘the prosecution’eould not
- otherwise have placed beford the-cautt. :
The scetised, Tather than: the’ depdiie vounsel; must make
- the’ ﬁnal é[éolsmn 0§ to whether he' W111 testlfy oi' ‘remain
. silent.’ s SRR

(5) Matbers in emte’nuatwn amd Jnmgatwn If ﬁndmgs of guilty
“have been reachied and formally- annofinced; the défense has
- the opportunity to présent matters it ex‘ﬁemia‘bmn ‘and miti-
gation of any offensé”of which ‘the aceused haé been found
guilty.. -See paragraphs o0 (3) and- (4) of the Manual fora
detaqed_ dls%uss1on of §xtenua.tmg and ipitigaging,. gircum-
stances.” In many. ca§§q < peclzg,lly those in. Whlqb, the accpsed
~ has plgg,_ded uﬂty, defense ogunsal co, reﬂdpr his, most;
valuable servwe to the"aocusgd, af, thls sta ge gf the. trml
There shotild 1 ne e g_;g,s;pgp,_ 9‘ ey, e,r, gr rgsey!gmg

o at this time ma,t ers whch‘amf “n( f ;; yg ''''

" zi excuse for an, ()ﬁ?ange2 ag such, atters sho liat

-the? " defeny hns ];ms’

- gseqted P 19';' to phe ﬁnd;}lgs
" p }}ar‘ged his ¥ resppnmﬁlhhesg to the apcl,lged 4_ “Mat:

properly disec

ters m exﬁ&n’uat;o;il and myt;gathn may be miér t .
) ev1denc m the 'regula:r ma: yner or by means-of, o fids v;ts pr'
t'her wmiéten siatemenis Se&pamgmph 1463 of the M;mua,l
'Fhe aocused ma testlfy qnder oaﬁh maqu an unsworn. state-
ar o r'ilerit,,.ol' 0 bot. B}lt he may. on_ .ﬁle an, aiﬁdaw,b e;ecuped,
by p agelf. 4The iinswom sta%ment img,y bq gpa,de, }gy e
accised personally or i:hrough h;‘% e%lgge ,o\gﬁ' H«ﬂm be pre-
Ser}f?ed inp &g: By the acouged gad mma = %\s 1 the

nt may be, or: Tt ulgi,,(on[ th. &R;plecu on
)8, permﬂ: L 6, cross-examine the accused on an
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unsworn statement, but it may rebut hy evidence any asser-

tions. of fact. contained in the statement. See: paragraph-

750(2) .of the Manual. When the accused-testifies or makes

an ungworn. statement -in . extenuation or mitigation, he does

not risk the possibility that he may supply.an item of proof

- missing- from the prosecution’s- casey.for his. \testimony or

. unsworn statement. may. not he iconsidered- by ‘reviewing

R .author1tles in determ].mng ‘whether:.the.. ﬂndmgs of guilty
. : .are correct, - .- g e o

- .i.'The -defense counsel should| explain: to the accused his

L r;gh_t,q in this respect, and plang should be made for presenting

.. | matters.in extenuation .and mitigatien, if any, in the event

... of a convyigtion., No matter.how.diligent the defense counsel

. +;has heep in jprotecting. the aceused’s rights prior. to findings

% gnilty; he will have failed to fulfill his duty, not only to

the:pecused but to the court ag,well, if he does.not present all

lg.j;.wvg,llplblgﬁqq% admissible matter in mitigation and. extenua-

tion.. In ©Yyery, case, therefore, the defense counsel should

B 1 erpingavhethen extenyating and.-mitigating circumstances

. WW’M if-goyhow, they. best may be.presented to the court.

- After.considering the accused’s veracity, capabilities, appear-
o ua.nmmﬂwmma»ghﬁmﬁwmomwl .should recommend to
o the aepvaedie epihgashould takpsthe witness stand and
o Tn \-Fe%t;ﬁwmm SRBBET o St&tememzpersonally or
. threnghsgungsl Wﬂmt!tmi‘t ,

&: oFINA«ﬂﬁMW
i Genbybt® i
be’ studled“c‘st %‘Eims*
establish éﬁ&’l’f*ﬁifgnﬁéw
- point what R Wehaoly
of the aveiised t(ﬁ?f{l -, the
will be reﬂectbd .f(g
opposing withibsses,
cldsmg argumeht, : .
withesses are to o' caﬂe&,
nihtters a,bout YWhich ths .
views, # %éhta,tlve decisi .hlch prosecutmn
withibss or ‘Withesses W1ﬁ Bg ey 10 1 )t the defense
coutidel Shoald clecuié mqmﬁ?QeﬁS? ?Hath it ‘are to be made,
whether 'the' casd'is’ suffiéterf ' . openi
itieht, and Whether & firal ¥t
b S‘ét@isﬁb’ﬁ of "defénse it *Tt“ %b

%urfdlhg afi oﬁ‘enée on‘ ﬁ? Hhar
FIY Bk Em mﬂi&ﬂ%« 94

gin mlnd the right
? Tins “theory”

é;on Qf Wha,t d,efense
‘11 appear, a.nd the .

‘] fsar from. 1: ‘e ;facts St




‘defenseérexists. ~Tf so; the:defense counsel, subject to the ap-
© proval -of thé :mecused, mubt:‘determihe whether any one
- defensé should be:usedsto ‘the:exclusion ‘of 'others; keeping in
. mind that the interests ePthedcoused may- bé served better if
- tha defenseiis-doncentratadioni the weakest point of:the prose-
" cution’s ease. . Ahniphazard attack aghinst-every point of the
- prosecution’s: gvidarice  Bometimes:derves:to obscute a strong
- and:legitimate defense: ‘Thus; in a chigé invelving the theft
+'of a Mober vehiele, if theprosecution’s evidence clenrly estab-
*:lishas the wrongful taking, the value,; and the ownership of
+ ¢ the vehicle, but the evidence showing the intent permanently
" to deprive the owner:of his-property. is rather weak, it prob-
e ably would be better:for the defende coutikel:to attack the
'~ evidencelaste the secused’sintent and let the other prosecution
o testimonyrgo unquestioned:  A:partieularly convincing argu-
: ment might:be'made in lueh -cage 1f the defense counsel éah

ot cgnydn his finalargument: st e e
SRS The ﬁefeﬁse adileh/fnat the aecﬁﬁeﬂ took the car, t‘hat 1€ was the

| iproperty’ of John Dbk erd that 1t thas-a value 'of tors thin $50. -

-rag oo Weidbn'tquegtlon: thége ifaets; and wernever pought: to. deny: them. :
o We,gontgq;l,, hpwwer,iphpt the acouged, djd. pot have apy -intenf

‘ ﬂve the owner of hig pr. Ou;: go tention N
' i‘z cl::slsr eéﬁa’bllshed by tﬁé Eest}mony c}))f (‘?&r&! e j

‘‘‘‘‘

. cused 2% the perpetrator of the oﬁ'e,ppe w111 depelad upon open-
. court ldgqtlﬁcatlon and it appears. that the. Wltl;gSﬁgp may
. have 'glfﬁcul(;y in, 1gent1f,yn;g ﬂl% avcused, thq de: gps@Jgou.nsel
ot -, mighi plan, fo have pthor parsons.gimilay, ;t;q the, pecysed dn -
a,ppearance 31t bsggg,g l}lm,,s{;, ihe cg;}qa@; i;;a. 950, ,that the
Go 1. opoRsoourt idengification, will pot be sbaseds g, the, fac that
the meensed, is the, only, enlisted person in. the : cpurtroom,
f.[‘he court, will read,l ly strmg,t this pragtice, ,upon the. requqst
off.thfz dgfense cqunSQl N TURUCE SN ST
As an. nltegm;ﬁwe,‘lf the,,gpegtatqys at, tt;g )trm,l ng) d,mgsed
!pn the Same,xfaﬁhlon a8 the accused, the, defenge. coprnsgl may
nequeat that the a,ccusad Be pepmltted ta sit, Wltb thg spec-
ot ators during the, qpen- coqrtul dentifigation proceedings, . If
i . i the witnesses. ha,ve had one or more opportunities. tq,‘;depplfy
. i.the accused prior. to tri a} (fqr exa(mple, at, th,e time: of the
ni g - SOKTBL investigation of ﬁhe charges), it is not. likely. that, they
g orls JHL %Pﬁnﬁnce any -d}@f? t3.dn identifying the, aceueed, in
he, qou,xz p?on;ﬁ SHh. 8; Gase, ity ds bettex, for the defense
g .ot fo 111. 2,018, m‘f‘ tha*tmg?mg Jprocedyres, as:an. identi-

i e Flction; dex. suish, oonditions Js sxtpemely, convincing.
By ﬁ’mdence of tlﬁllf9 aoous‘}ﬁa gharacter. *eﬁthmﬁ the defense

may not introduce evidence of the charaéter of the accused

]
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for truthfulness in order to enhance his credibility as a wit-
ness -unless the prosecution attempts to impeach: him, it may
..always offer evidence of the accused’s:general geod character
. and-military record to show the probability that he is inno-
-.cent: ~Evidence-of this nature:is particularly valuable if the
accused is charged . with -an..offense requiring - proof of a

. specifie intent, such as in.the example given in (1) above
- (MCM, 138f). In determining:whether evidence tending

.. to show:that the accused hag n. good character should be
-presented, consideration must be given to the possibility that
-.the, prosecution may introduce -evidence in.rebuttal, tending

‘ to show. that the accused has.a bad character. .See 10.

G Securmg attendance. of iilnesses. At the.earliest possible
moment. prior. to the trial, the defense counsgel should advise the trial
counsel of the names and addresses of the witneasps he desires to have
subpoenaed to:testify at the trial. :See 85., If the trial counsel con-
tends that the testimony requested of a witness:by the defense counsel
is net %a;qe:g;a.,l 9F; ngeessary or that.a deposition would serve fully the
purpose sndiat therspme time preserve the rights of the.accused, the
question-of whether’the.witness should be subpeenaed-to-appear per-
sonally Wﬁlﬁé&é‘ﬁeﬁ@d“%*ﬂh&) comféhmg auﬂh(ﬁ"ﬁy_ or to the court,
deﬁénaiﬁw&ﬁfyhﬁﬁﬁ%&%i;é- tooraf ‘ché.;;ﬁal (MCM 115a)
As a gendval muleph owaver; the _

i the splrit ‘13 i
difffclilties’ *?!He‘f né
deélsion“‘ﬂ
d’“‘Be% T T
appest Giidlésts y‘ g
the t4¥ingor ' dbpoutis, Y
e. Contininet é*f*‘;;’xé e
not be réé,dy‘tb 'Ery X ’s, & et
to proceéd ‘duifing'¥] g skl &E"Eﬂ% y _‘3’,1“’
tinuance. If the cOui’f} ’1é’ﬁ{‘§é§ﬁo it
be made to thé cﬁfﬁ'ﬂ. & i
counsél degires a FubStanEaT el
presetit » written réqﬁéét‘%ﬁffé h
the trial ‘¢oungel, to the é&ﬁ‘v’éhlﬁﬁ%ﬁ ot
elude the redsons Tor tHa 6ot B Mt
thé defense Gounsel believes h’é*@il’f”]i d
A duffibient veason for the @rhnhn R -cdni’,i*nuance may be

é llhiéés ot temporary unavailaBify bR witiiess, the need
o 'take o deposmmn orithat &&dlﬁdﬁ : - %“‘Ié‘ \fi’t‘e&f for'the prep-
abdtion: of the'dasé in view o¥its’ b‘o é As & pra.ctlcal
fﬁattér t‘he t‘riii‘f cbunsel and_t ﬂefeh *eo'li ’@éﬁ u&ll' {

‘- i ™ a\ﬂn LI
ANl ﬂri’n e enii

; ,The request’ should in-
"111 fsi‘,ate the date When




s mutually’satisfactory date of trial.- For a. d.musmon of the sub]ect
of continuances, saepamg‘raph 58 of t:hasM‘anua.L
- }. Trial notes. -~ ' : ETRTESTR Ry
(1) General.- The defense cotmsel now«rgwﬂl be rea.dy to prepare
. his trial notesii - Thess aré riothing more than a simple outline
.- of his plan:of “procedut'e I thesé-motes, the defense counsel
should: outline in proper Bequence those; things he: will do as
the trial progresses, as-far as it 19 possible for him to antici-
.. pate them -prior to’trial. .-For éxample,. when .the defense
. counsel interviews the witnesses for the: prosecution, he will
have tentatively concluded which witnesses should:be cross-
- examined and, to-some extent.at-least; will have decided the
subject of such cross- —examination. ‘Consequently,. the trial
.-notes should contain the name of. the. witnesses; what; in gen-
-+ eral, their testimony .on diredt examination will be, and a
: - brief resume of the proposed subjest;of crossrexamination.
.o (2): Challenges. - The trial notesi should: indicate whether any
challenges, either for cause or:peremptory, are to be made. If
..+ .. no:challenges hre planned; this fact should be indjcated. On
" the other hand, if it: hasbeen decided to assert.a challenge for
. cause, the notes should show the ndme ofthe individual af-
. fected and the .ground upon. which the challenge will be
- ibaged. "An.outline.of-the. subject maiter of .the anticipated
+ :+ challenge should be inserted.in.the trial netes under the name
i f,ocf the individual ‘affected. . A member agningt: whom 1t is
..+ - anticipated a challengy forI canss: ‘will besmade riipy be placed
i - inderoath ‘duning the examinaticn. - See parsgraph 620 of
the Manual:t i Ses alsoappendix 8z.of the Manual at: page 506.
Hawever, it ig notneceéssary to plaw\the membetrunder:oath.
. .- When it is‘deemed advisable tochallénge e partittilar mem-
1 ber, peremptom]y, ‘his’ name: *sh.qﬁl" mer]iudéd under thlB
. . -general heading in thestrial nigtes. T+ i1 o 1k
(8) Motions to dismiss. The trial ictes should mdwa.te any mo-
' . tions that the-defénse counsel:han decided.fo"make. For
. -exampley: investigation: may haveirdvealad that’the accused
.. = . hag been punished ' under ‘Article- 18 for a'-midor offense
i oo charged: -It,theréfore, would:be: appropriate for the defense
i gounselstai moye: for ia dismissal of theiaffected charge and
spemﬁcutlo‘n on the: groind:iofl former:: pumshn:nent (MCM
68¢.)-: The motion should bg written’ outrin:<full ‘and in-
S o corporated insthe trial notesso tha.t ~1t cani: be lt.ated clearly to
¥ the .court at the proper: time.: s, ¢ =
oo .. Apppropriate.) references to:the Munua;l fbn thurts-Martlal
§oCRY e 1or othierslegal-authority. in wupjport ef the'panticular motion
- + ghotld bedhcorporated: in'the:trial:notes for.ehse .of reference
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“when presenting the proposition to.the courts’ .The evidence
which the defense counsel intends to-effer<n support of the
motion should be outlined. For a discussionsof motions to
dismiss; see pargaraphs 67-and 68 of the Manual. :

- (4) Pleas. The next step in the trial notes: concerns pleas. At
. this point, the trial notes will indicaté for each charge and
'+ gpecification contained:on' the::charge gheet -whether the ac-
cused will plead net! guilty; guilty; or:guilty of a lesser in-
 cluded ‘offensei-- When the aceused intends to plead guilty to

‘a-lesser-included offense, the defense counsel should prepare

 the proposed plea in writing anduinsert it in full in his notes
* go'that it may’be- read:: a.ccumtely Jhto the record at the
L pEradgnment. e edg e
(5) "Phosecution witnesses. rI‘he‘*tr"iwl noteh should conta.m the
‘names of all- pfoﬁecﬁtum wtnem,famdrw gummary of their
pretéﬂi %estm‘nony - Thie* wenks points in:the expected testi-
‘iotiy sholild: Benoted, and oy proposed: GManaminatlon

kol b otk b bo -ontliniods s s -

S S Prlingt of 'hot ity .
‘Rétensditmuinias Dedpratrial ibvestightion:of the:case that the
vis-rwagﬁf@ggﬁmbm mgffillshirtof estdblishing a prima

bR e nm§?%36fdefem counﬁel should

j Mm&m@ﬂey e (acmtmgenb upon the
WW&?@ ﬁl’féimurt‘at the tmal ‘the de-

‘b&lﬁiﬁk@ fn openmg statement

avéibeting o ‘outlined in’ sufficient

ﬂftate it:s presentatlon to the
S sTek e

o (8) Witnessos anil doditis j':’mmgw:fw he defeme The

v defense dounselfshﬁu{’d' 5t mﬁ&%mbnm the naimes of all

-defense Wﬂ'né‘sfsesﬁﬂi‘@%&ﬂd&ﬁimﬂiﬁﬁrwny documentary evi-

- dence apphca,ble Pt iEHBbAEe OWtmessas shionild be listed in

- o the' order in whilehi tHejwRIaEEREY and: réference to docu-

* “mentary evidence shoild théviniedls b the* point: where it is

-t plannedito identify” mﬂ;zﬁ@t’bﬁmﬁhﬁﬁideﬂc&

75+ The testimoiry:of éath mﬁl’éﬁﬁmmﬂlﬁ@buﬂined in narra-

tive form so that the cowdsl easily sdinttérrogate the wit-
“ness  and be certain that essentidlspebtiohs of the testimony
:iae ‘ot ingdvertently omitteds WG4 dbsired to lay a

sy o foundatioh by means of the t.eeislmwywﬁsaﬁpar‘bmular witness




;1.0 - for the subsequent introduction. of documertary evidence, a
reference should be-inserted:in- the notes ag a reminder to
have the exhibit marked. for identification. "~ .
£ the accused is to-take:the witness stand to testify, elther
-genemlly or only for a limited purpose, the: testimony he will
give should ‘be:outlined:carefully. - When the-testimony of
the -accused: dsrto-be restricted: in soope, the.trial notes will
- .- provide -an -effectivé means of insuring that:the accused’s
' ‘testimony does 1ot go ‘beyond the scope contemplated.
. (9) Final argument. At the time the defense counsel prepares
: his trial notes, he will have some idea.of: the. strong points of
© ** his cadeand the weak points of the prosecution’s case and will
- be:able to outline a-tentative final argument. Developments
. at thetrial may require changes:in' the argument before it is
presented, but the tentative argument:¢an: be used in most
cages as the basis for the reviséd ;argument: ' The counse
*_should remember; however, that his final decisioh of whether
heiwill make an argument shouldervait the erid of the prose- ;
soution’s a.rgument or the'stetement by the proseeutlon thut noe !
.argument will-bé made.: A '
¢ I the-defense.counsel mtends 1:0 mmke an argument on the
<. sentence in ‘the; event:the court finds the’accussd"guilty, he ]
s ghould 1nclude in- the trlwl nolses a.n oubhne of hié proposed :
e -remarksis n . s OIS L
(10) Instructions. See 44 The trml nobes ahould mclude a
.. rstatement-bf: the elements of ench principdl wifbnee charged
i v ina-andiofemeholesser inoluded: offenss-shichl itrs: a.ntle‘i@a.ted will
.. 1 beim.issuenindertheevideénes Thytridlinotesdhiowld include
. | a statement of the lnw applicabléstolanysaffrmative defenses -
~ e+ . i-rwhich may be in:issue and-the:definitions:bf svordsised in the
.« . ingtructions swhich heve lspecial legalieonndtation: In addi- .
.+ tioh,the trial notes should, include: afmyhinsmetions which the
* Jdefense counsel feels shotldibe givén'to the eohrt’ during the
- . w5 presentation ofthe evidence, agwell: aﬁeny ‘additional instruc-
4:. itions whichi shouldbé fncludéd in:the firial instriotions to the
wio e court It is’ good pra.ctlce ta 'ha.ve the elemeﬁts off the offenses

T arate ﬁrom the othet‘ trial “notes seithat if neeesgary, they may
e : be furnished-to the. law officer- premrieﬂt of ‘4 ‘special court-
4wl martinl) lastproposed thsfructions:: A% a practical matber, the

Py defense sotingel may confer: w1th ‘thé trinl cdtinsel in advance

+of trial to determine thers ‘ard‘ é.ny ‘intiuctions Both agree
ol e shmrld beigiven to theicourt, Tfthis pravtice 14 followed, the
4to rmdeﬁmse sounbel’ oﬂten will ﬁmi it uhﬁécﬁsﬁary f&lprépmm cer-
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‘tnin instructions because those the: tr1a.1‘ counsel- will have
~available as proposals are acceptable.s . .-

(11) Matter in extenuation or mitigation presented aftefr findings

b of guilty. Tf the accused has previoussconvictions that are

not admissible, the defense couhsel-should .notify the trial

counsel. before trial.. In.opder to-awdidiprejudice to the ac-

- cused, the trial.counsel. shouldﬁbauraquest»ed to secure a DD

Form: 493 that reflects: only:admissible previous eonvictions.

- See paragraph 750 of the. Mannalfor-atliseussion of evidence |

.- . of - previous . conv1ct10nsn’and Tules:: pertainmg to  their -

: udxmsmbnhty pat i nt R e ’

- Any: materml dlscmpam?desp iim.nﬁheipersonal data. of the ac-

e \cused shown-on pagd enérofirthe; chatge sheet also should be

« reported.to the trial fgaumaghbﬂﬂwe trial.i" Such discrepancies

. tshould be noted:i in :h_.e bma&lm!mg&g&ithat thay ma.y be brought

“to the abtention ‘Mhe»;;guht{ ifhepesshry

' 0 Aﬁd@ﬂﬁe 540 ,@gﬁﬂmﬁwmnebs sta:rsrd to testify in his

9 ,g:@@m@ Q’I&mﬁkmg AN INSWorn state-

; op: sba,tmnent should be out-

sédis»found gmlty Often,
' 'nes?mting /bhls material is

?inporbﬂ«nce, :particularly -
t:allifavorable. aspects of
itéd-tothe-court: For ex-

s iworme ﬁf}ntgfr g
or- futnregle

.- this, backgfi:%m@

ampleg, $he ,gpy,urp 10aY;

+ ageused; had, b longsp

hayed -befors. the ens

~ clemency: and. parals,

should contain, a yrefe;;eg;!\g

.., presented at ther,prgpg; fi

., underestimate.the ,eﬁgqf;ﬂ

., cused or the willingness.

g aocused back into, the.yn 40 ;

(12) Visual, azzds ,Where’t .Q@Wlsm]%;glgwuoh a8, cha,rts

., maps, or dlagmms will,he henefigialn.theum sgentation of the

case, such material should be prepa,r';ed‘J prior to. trial. The

{I‘b@;ig:ﬁoge; the. trial notes
: qt: aterialy-and it should be
; e 'gﬁpqgunﬁel :should never
\ ﬁgghwm@t»er of the ac-
_Mmm,@ndqr 0. take- the




thihl riotis shouldvedntain a né!feﬁé&’ice td the:diagratn, map, or’

chart at the point Where i o 1dent1fy a,nd mtro-
_duceit in evidence. Inith lglf t?'}{f?e%tm sée 19 o

8. INSTRUCTIONS TO ACCIJSE,D o :

., Cnnduct in counl: ¥ Bilon ' to ”_1;3131, tshe acousad ahould be Jn-
.&tructedtcamfully by the: deferise «ounge] a8 to the manner miwhlch
he should conduct himself during the trinl. This 1931:1'110\‘, an is par-
ticularly 1mp0rta,nt if the accused is to take the stand’to testlfy of to
niake' an unéworn” ‘stateniént. ™ He' should be’cautidned to ‘8xhibit a
respéctful attitude toward the ‘¢ourt and to maintain a militaty bear-

Cing at all times. "It is not difficult’to visualizé the ‘tavorable inipres-
‘gion this will eréate in contrast to that’ ‘thade by an acclised who
‘presents o sloppy, 1nd1ﬁ'erent or msoleht abtitude toWard the court
‘und the proceedings. co
' b"Appearance. The defensé counsé] should assure hlmeelf by con-
ferring with the accuséed, his colhma.nﬂlhg dficer, a.nﬂ/‘él" the confine-
ment officer, if approprlate that the ‘decised will" present a good
personal appearancein court. - The a,ccused ghould have a haircut, "his
brass and shoes should be polished, and hig uniform should be preséed
Arnydecorations or sérvice ribbons’ Whlch e niay have been’ awarded
shovild'be wétn it the thial. See paragraph 80'of the Mahisl.
o, 'Testlmony. - 1f the accised is ‘Yo testify, he shiotild' be instructed
carefully about the ‘proper miethod of answerng 'questions ‘askéd by
efther the’ defense cotinsbl; the trial cotnbel, the law officer, or mem-
bers of the court “He shohld be cautioned’ td “think befote Hé gpeaks.”
A slight pause for reflection maj i‘evenﬁ a costly mi%st’a{tbment aﬁd,
when the"accused 1§ ufider’ ¢rogd! e fndeion' by “the' Bilal coﬁnéel ot
is being examined’ by ‘the' dﬁch’l‘ i e o‘f ‘h}cé i
pausé ‘will” give’ the aefenge'aa‘aﬁsel e dpportinity o 1
titnely objection ‘when: thalf ‘detton is gﬁrbﬁ?éi‘ *“‘I-f[‘ov&evéi" hs
shiould ‘avoid: creatmg thY eifnboth rediton " that' he s
pi*dmptbd by the défense toungkl. ““He {s on ”lixs awii when K i
witness' stand. - Care in conduchng the’ pretrml”prhdﬂce i‘oge-ex-
amination of the ageused will; pr;e‘vent:hw being: anrlse§;.$y the
- questions ‘askéd him during the Vi ;[n tion‘to the, feregoing

mstru;:tlons, the, agqused sig)uﬁ‘l ﬁl&ﬂ qaadgh whi he imp gi;g;l;lce of
answermg only those quest;ons that are put tohi ;:-»-,He shg rnelther
volunteer informati imprasgion that hq.ls
trymg to avoid

Lt
i

xiation, Hor give the, eolixt the i
giving: f“]]i and tputhful ‘ﬁn%w L‘S to each duestion; .

d. Behapi;r'iq‘ court. :I‘he defenf;e- 11 advise thy
0£ the maqyer in w.l;u l} 0. b in cotiit, . For, examg
Sﬁ 14 b b, 1u ei‘the ‘presiden of the .

rﬂ lfll talke %*«am AS B, W fwsqs and, that, he. should. stand
:3""?3"93‘ 815 a“iﬁfmﬁ&ﬁd by, thﬁ M?%&*%é# when heds gui the%wtnésa




Bection III. DUTIES ;DURING TRIAL

67. PROCEDURE IN GENERAL

As in the case of the trial counsel; the defense eounsel shou]d ut111ze
the procedural guide for trialy beforﬁ géneml and special courts- -
martial set ‘fofth in-appeéndixi8e of:thet Manual. - This will insure
compliance: with the ndaessémyr fmma]itie*s in: ) 'Isrml by court-martla,l

Ld 4 Wil

68. CHALLENGES =~ .0 '

~ a. General, , Ina,smuqh a8 thﬁ{p];ggeeum% w;ll ordmarlly make a.ny
chal]enges for canse.and any perempiory, phallenge in that order before
the defense makes.its challengeyit:is eptirely possible that a member
objectionable to the de;t'e:p,w will bg ehallenged by, the prosecution. . In
the ovent, ‘however; that, such,s. pot, the, case:the defense. counsel -will
assert in open court the grounds, for challenge belwved by him to

exist in.the. case, . .If he desiressto.gemove u.certain member from the
- successfully challenging

court, ho should, considey the massihility
him for canse beforeexerising the: gremptorychallenge. |
bl E,m{ng 5. ifstithe, trial.of Erpivate. Armstrong on a charge of
_assault and: hattery,. Cy ‘p‘ ;Iﬂ,gqg, ggq gg;;}be;;' of the court, was chal-
lenged !for A0, Dy ihe sietense. on: the o ground, that,he had a:direct
personal inteyeel iny m%pma]; -Cnptain Hess was ex-
amined updxplg onbluby, b , isel.a :ry,d;@aahﬁad that Sergeant
Foster, thg ; i ,u %@gw ;&uli:g ]Mil been gerving in a
superior MARNET, Ag: i 'pggg,ﬂt; fon a{,;;gmd of approximately
eleven moptb,g; that hadmardioat sitely; and that he never had
any reason. {0 auestion.his agrig ,%mlg,en@n@gr off duty. In answer
to questwns o;f trial con ‘

tggtlﬁed that he had. not
dlscussed the 0950 3 Wlth dsno; opinion as to the gllllt
or mnooenee oﬁ t]&e 499

@ . thatohe felt that he pould serve fairly
and 1mpam§1af11y 89 fmehg)

ARG,
.ththe; :Ag.no-other evidence .on

the matter wag Pregemg@ﬁﬁ? QUL 08, ‘ﬁlﬁﬁd&m datemmne the issue.
'&da:ﬁgnse counsel ,could

If the challenge for.conpe. wasnob W
then cha]lenge Captali;,ﬂ%:w@mﬁmw

‘. General. Th’ié@ﬁ Mg e bkl
‘b.“Action faken when' 5 T ed ‘In a trml by
genetal’ court—martlfil dum "’- 1hd” e '
tried over his objedtion it 1458 HK & ¥4

court-martial) have élapsed et St

the dute of trial. - If such 4K i
ficer (premdent of a special' ¢or
charges were sérved upon ‘the* il

theb-day: perlod (or3-day permd) ‘hs aiapﬁgﬂ g ny ’lor‘i er perlo&
of time which the law officet (prestdent’ 6 B 8 T céurt“martml)

5 da.ys 1f [ speclal
: o8 vi@e of cha,rges and
i 5 pro Finde, the law of-

drtial) ’é?f Wﬁﬁée aining w,hen ‘the
Ti tﬁlue ff\e cageé "until




deems reagenably necessary for en adequiatg préparation of the de-
fense. . In.this connection, defense:counsel should:. 1nfomn the. law
officer: when.he will be prepared tor procead:wwh the trml

70. MOTIONS | S

q; Motions raising defenses and quections. TFor 8 dlscussmn of
thig sub]ect, see chapter XI1 of t'hp Manua.l Exzamples of, ‘motigns are
get, forth in appendix.

b. Motion for ﬁmﬁng of not guilty Qrdma.rlly, a motlo;n for a
ﬁndmg of not guilty will be xpa.de at the close of the prosecution’s cage.
It may be dlrected to fome or. all pf the cha,rges and speclﬁcatlons
' Befom a motion for a finding of 1}01: gullty s, made, thée defense coun-
sel shbuld, assure himself that a serions quest;qn exists as to the suffi-
ciency of, the proof presented by. the prosecut ion., -Tf the: proseoutmn
has produced substa.nthl evidence whwh togethef; «wmh all, Justlﬁable
inferences stemming therefrom, as well as all a,pplmn})le pmspmptmns,
fmrly tends to estabhsh every essentlal elpmem; Qf gn offenge charged
or included .in. any specification to, which the, moj;mn is directed, the
motion will not be granted. (MGM, Tla).  Consequently, unless there
is a sound basis upon which to.question the sufficiency of the evidence
presented by the prosecutmn, the motion should not be made “Andther
point. to-consider s that. sice: the defense can'be: Irequired to: gpecify
the; particulardeficiency in. the prosecution’s:easé such a motion may
ea,ll‘the attention. of the prosecution to matters inadvertently omitted.
As the court usually will permit. the prosecution:to. recpen its case, the
motion may serve onily to assmtr the prosecutmn m piresentmg u:a :Eull
case. PR it o

_When:a motiom fon & ﬁhd.lng vofm@wgunlby is: ma.dela,t the: end of the
prosecutmn’s case, add : is -dehied, £he | defensd ‘conrspl. mmdy: préseit
gvidence ‘en behalfof ithe deferise.: i Whether-to proveed:with thel.de:
~ fense case.is a question to/belresolved-only after a thorough considerat

tion of the alternatives. =If the defense epunsél does piregent evidence
an-hehalf of the- dafense, hé}daes so'at the; msks qf ourihg any: defécts
in the prosecution’s case and: thereb;y ‘minimizing or;eliminating. any
posaubllley that the-findings of iguilty. will, be: dzsa,pproved by: thé:ré-
viewing: authorities; because of-an &rmneous ruing on the motjons On
thie;other-hand, if mo-defense évidence is: presented‘and' the ruling - is
sustained; by the reviewing m}thontﬂes, ithe ;aegusbd ‘will lose:the a,d-
vantgge. 0£=Wha.te\{er favorable evidende: mﬁy ‘have:beet: a.vallable

wiow-Motiona-for misirial. Although nob:eipressly provided: forsby

the Code or the Manual, & motion for mistrial has:been approved by
$he; Qom:t of Military Afipeals: ioﬁ‘usec fin, ucmurtrma»rtldhpmcwdmgs
T ig g@prqpxlmm when/.error had:bgen eofamitted which isimanifdstly
pre]udlcml apd ca.nn,ot be rendered ;harml ) by caut1ona1’y “ingtruc-
tions; wSﬂc SITor, Might. arise. in-any o eafoﬁ ing mtuabmns.
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(1) where 1na.dm1531ble testimony or other evidence of a highly preju-
dicial nature-is/presented to the courts; (2) where an improper disclos-
ure or commént “iatle by @' member of the court; (8) where counsel,
during argument or otherwise, prejudicially exceeds the.bounds of
fair comment; or (4) where the law -officer, departs from hls role of
impartial ]udga and through partisan comment or’ questm‘.nmg unhduly
influences the members of the court.. A.mation’ ‘for mistrial may be
made at any time during the trial. It is an 1nterlocutory matter ad-
dressed to the sound discretion of the Taw ‘officer or the special court-
thartia]l president. *Although dec‘la.ra,twn ‘of & mistrial does not end
proceedmgs against the accused 6n the charges involved, it does termi-
nate the immediate proceedings and should be cbnsudered only ds a
last resort. Thus, if the’ pre]udmlal effect of an unpmper comment
chn be eliminated by an instruction to the coyrt to disregard the com-
ment, '3 motion for mistrial should be denied. However, when it
appears tHat instructions carinot Tehder the error hnrmléSS ‘and that
the #echdsd 1§ not being: gwen or cannot be given s fair hearing, the
law< Bfice ‘l’eﬁiﬂbﬁﬁ of 2 ‘special court-martlal) should entertain a
oi‘! Eo}‘;rgi%fha*l@’ ﬁriﬂ(éclqrb a mistrial onf ;_his"bwri motion,
L PR A S D T

Theﬁ accﬁsedammy)ﬁleud guﬂty, not gullty, or: not glulty but g'ullty
of o Jedsen: includeduotiohise :(MCM, 704):. A plea-of not guilty:er
guilty will bextegahded in the:absence of a.motion tegrant-appropriate
relief, ag mzw,gmvemiﬁﬁ&aﬁa&mbgectlonm ‘which:must: bevaised: by ‘such
motion before:plasy inalinding any dbjeam@nf-basédf onmisnomer of the
accused whether;under s alaas 0 -otheérwise. .. By standing mute, an
accused ' does; niotsiwaive: apiiuhiesttanm Gilhwisl waived by a plea
Technically; o plea: efmmﬂ@ﬁul@ﬁ&f@wﬁkﬁmaidemwnd by ‘the aceused
that: the. prosecution. assurisufby *bmdﬁﬁdﬁfﬁgﬁﬂomgrhas alleged cguilt
beyond. a réngonablexdonibssilugilljc lly,an. accused has the
rightito plead - nots ;gmwwmmmmm WP it

The aceused may: plehdamlﬂbyvh@@mmwemapt o’ ca.plta[[ oﬂ’ense,

,‘that is;one for whichuihiy Gﬁuutuuylﬁﬂaﬁhllwlad!j’u‘dge ‘the punishment of

death upon- - finding : off 11t ?ram:plwlof i guilty, the court

properly may bnter-findings oS i ; ‘ﬁhmglftmgﬁsf wnd speclﬁcatlons

ag'to which the: plée e aiadeswithis (e

the proseetition? : Legally, a plm é&*ggtﬂ: i

admitslevery element of theiofferdd to’ ‘vﬂﬁ%ﬁ%ﬂh‘pléa% rélates There-

fore, ‘an- accused -shonld. never pleﬁ!d? @ L ifense unl%ss he

adtually «cqmmitbed it. .15 % : ; £ :
~yiEsenithoirgh he enters s rﬁlmmﬁ@ﬂﬂﬂmﬂ;ﬁ bﬂmuséd%'may 1nbroduce

emdéma mvext,enuatﬁemmfnd mmgmiwﬁ andt ‘ﬁhwiﬁwséeﬁ‘eian My ink i

---p-n——n——ép <- fuiges
oIt 1s Ady: 'é'e"pollgy hat the prosecut%n w i facle,
ofténige’ chatied reliakdleds’bt aipled of gulity and’ diites Sf
thiat no avidence be presented In view of the gullty Ples.’ See AFMit10-8,-




troduce evidence in aggravation beforethe court clases to consider the
sentence.'. Whenever an:accused,:at any:time diring the.course of the
trial, makes'a.statement. o ‘thé court jincongistent: with his plea of
guilty, the court will;make:such; explansition;and statemert:to the ac-
cused as the circumstanees:may requive. : ' If, after.such explanation; it
appears to the.court that the Keeused; dn fact entered the plea impro-
vidently.or through laek.odfi understanding of its meaning and effect,
or'if the accused does not voluntarily withdraw his inconsistent state-
ment, theitrial will procesfl as if he had pleaded not gu1lty.

72, OPENING STATEMENT

The. dpfense counsel, may make an open,mg sbatement norma.lly
thls Wlll be dqne at the conclusmn of the prosecut:on s case and before
any- d,afense ey;dence ig introduced. The Jpurpose of the, openmg state-
ment is to expla,m to the court: m&rt;&l t:he issues to be tried It should
encompass a statement of the case and evidence and shoul& emphasme
the defense theory of the case. Defense connsel hias a right to state in
his opening statement the facts which he intehds’'to: prove, but.He
aay not..discuss any facts which-hércannot. prove by competent evi-
dence. He has digeretion: to agcertain-whether an opening. statement
is necessary..; If -the, defense. coungel. determines that .s statement
-would-be helpful to the present&tion of his cage, he should prepare a
detailed optline: thereqf prior to trial in the interests. of. clarlty a.nd
‘cqncl}seness Bee dl, . .. .o e . .

. EXAMINATION ‘OF WI'I‘NESSES—EVIDENCE

The materml foun&n&-»@ha.pbe 2 deahng w1t'fh the éxammatlon of
w1tnesses, the bﬂsic ‘Piles of ev1glence the rulés relaﬁlng to depositions
and 42 thmugh 49 concél‘mﬁ'g mi 1ons a.i)j’)flca.’b“ie' to ﬂefensg
oounsel and’ shmi]d bé féferx‘ed *to P 1or to tf L R

e :'!

e OBJECTIONS. i s P
« ‘Objbetions:to emdenbe oifered by the’ pm'oseuuﬁlon on by the coutnt
should be made with care. n%@me defense counsel 1ndulge in t,h% prac-
tice of 1nterposmg mcessa,nt ob;ecthnsf m.any w1thout merit, to ques-
thonis Biked by opposing cotinsel or the'colrt or to answgi'é fiven by
‘witnedtes. Thi‘s actice has & ’?enﬁ‘éncy to ' wedken the' f()t“ée of mél‘l
torious o’b]sctfdﬁé 1t"§180 may ' give the coirt’ fhe impressmn ‘that
the defense dbunsél s tryihig'to Withhold pettineént faots! ‘Many quies-
tions 'ahd’aneWers may b@tmhmallﬁu pi‘()];ler, HBWever, it they do
Iibt ha.‘fin the ‘detugéd’s case; the t)ra.cl: ca] thitip-tb-da.ds to nlake’ 1o
objectidn, 'On the bthér ‘hatid, the defensé gb'ﬁgei Fnhgt Be afert to
o’b}bét to Al impro}\)er thatbery “Wiich b,ré"harihful to th a,ccpsed’s _
interests, esf(f‘ iy wh ""g’ﬁhé&f#,i‘lﬁrb‘ %ﬁ'eq‘l:‘ ndy ﬂg ‘to )
w,a,i\rer of ths oditsed’s ngf&“’“Sﬁéﬁ,‘“‘ Ater WAl he -
dhbedl BrBHh” quidstivnlty the ‘fégéﬁﬁéy%f%ﬁ‘ fanikiton oF ﬁﬁéﬁ’ﬁé

at the time of the appellate review of his record of trial. In this con-

L]




nection, see the rules stated in various paragraphs of chapter XX VIII
of the Manual indicating when a failure to-object to-offered evidence
ay be treated as a waiver of the objection:: In particular; see para-
graph 1544 of the Manual.. The accused’s rights on appellate review
will be preserved by a timely objection:coupled: with-'a statement of
the proper grounds for the objection,: -On mainy:oceasions, in addi-
tion to making a-timely :objection, the defense .¢dunsel must be pre-
pared to present evidence or legal authorities«in support thereof. 'For
example, if the defense counsel objects to‘he admission of the pur-
ported authenticated extract copy of a- ;n?rmng report on, the ground.
that the person who signed the attestlng certificate was not the official
custodian of the report from whmh tlie éntry was extractad the de-
fense counsel must be pmpared to show'b cofnpetent evidence that the
person who signed the attestmg cerhft 88 fhot, in'fact, the official
custodian or his deputy or a,:asl"elt}em:ﬁi T '}ﬁs cohnectlon soe pa.ra.-
gra.ph 143 of the Manual : :

75. FINAL:. ARGUMENT . 3 i
The defense. ‘counsel- sshiould: swlfvbays inake éai ﬁnal a,rgument when
something:conerste und:ofsbenefit to'the défense will be accomplished.
Countel whotfails to:make 'ansargament dhrian-appropriate. case de-
prives his &lient of Shereducution, trainitgyand dtperiends of counsel to
which the client'is entttledt #Tfiesnplisated cased #here there is-con-
flicting evidence in-the- reci*)’rd, counsel mwy *assmﬁ the gourt o {resolve
.-doubt or confligt:by iy vhpiefandste A
' counsel should ge?erf/ pofin] detaile
. plans to say. Some¥ria 10 rately' wwwe the prosecntmns
O}Wmtment iy ‘ nefit o of defense’s argument
. before commenting’ on ] 1} 3 1‘1 sediive is followed by the
trial counsel, defense éouhﬁef"mﬁ, Heeids no

.'to make any argument
to the court and therehy depm%%ﬁnsel ot the oppottunity'to sum up
and emphasize the prosawiﬁhﬁ’ﬁ Qaﬁ&bﬁrﬁére the ourt closes. See 1.

76. PRESENT BOLRE
a G’eneral ‘When an. gq(}upg | hasheen: o :gu1lty, the procedure
outlined in 52 is, followedu i+ Begardle -1w_et,}1ef any ev1dence was

offered by the defense. on the: 1&)33 10
may present matter.in anup,% orjnit:
tovoteonasentence In thisggnueet]

; 9 ma,x Ima,]m A1 unsworn
m may do 50, The makmg of
the xgmqgﬁd to [crogs-examina-
10ein rebiittal,

sttt T
_ an_unswor
,tlon, but 'the prosecutlon may p‘ e
b Matters in extenuation a'




commission of the -offense and generally would have been properly
‘admissible:on the merits of the cage. - :: - .. . 4 - S
Matter in mitigation is designed .to-Jessen the punishment which
may-be imposed for an:offense. : Accused may.show gpecific acts of
good conduct in mitigation ;- however; the government may then show
specific acts of miscpr:lglqct-.;ﬁ;__ Agggp@i@glx,,ggf:enggﬁqupsel -should con-
sider whether such rebutta] evidence would outweigh the effect of any
. 'nets of good sonddict which hemaf introdiiés. Fuithérmiote, accused
may not sttack the findings iri the préSenténoitig prodediire by labeling
testimony ‘or ' evidsfice a8 évidenice it ibitigation. 'f}}is ‘does ‘hot
L ‘of ‘évidétios of cirouinstineds surroinding the

p?eclude{.ir_ltiquid'ﬁcti‘on@'f‘ eS| i 069
offense tonding to minimizé thé degreé of eriminality.' = *

" 6. Responsibility of deéfense counsel. "Defénias coutisel should be-

the court’s conisideration 'in’ reaching an appropriate’ géntende. " The
selection of these mutters is left entirel§f to the afitised nid'his cotinsel.
‘Hé should; however, aliays attémpt to find some good thatters to offer.
Thus, ‘courisel may "present doctiments, Tetters, witniss reports, afi-
davits, ind an unsworn statemehit of the adouseéd. "Heidii Write to the

alft to take full ‘advantage of ‘his opportunity to présent matter for

‘parents of decused, requiestitiy tHlé ¥hey obtain Tettars'froim clergyiéh
afid other prominent citizens in necused’s hométown cotamunity. Af--

fidavits from ‘commandifig officers pertaining t6' accused's -good
character are also particularly appropriste. e can‘extrct favorable

materials from the nccused’s military records.: Failure to-do these

things may result.in a substantial disservige:to the :accused in a
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lotter to the trial counsel for attachment to the record.of trial prior
to the time it is forwarded for review. In the event no members.of
the court desire to recommend -clemency in the case, it is proper for
the defense counsel to prepare his personal- requesb for clemency and
forward itin the manner described above o

78. EXAMINAT’ION OF RECORD OFF TRtAL

‘After the record of trial has been, type&'&q,l}d‘. app;'oved, by. the trial
counsel, the defense counsel should, e giyen: an. ppportumty to ex-
amine it. The defense counsel sheuld: W h self that the record
correctly reflects all of the proceeding gurt If the de-
fense counsel believes the record.correc!
should sign the authentlcatlon sh

e, s ﬁqi;'“cprrectly reﬂect
‘ mllcppg to. change the record
}defmsg gounsel should make a

the proceedmgs and the trigl cogn,eg

in accordance with his suggeetlgn,ﬁti_
- note of the: ghscge@amme ; them in his appellate
brief, (MC 2 48742 e (mn? m‘ Rm;a.g;’app 82¢ of the
Land. 15,00t able to examine

Manual, . If the. er
,the xeeord of trlgl, . was present dur-

T ‘fepresentation do not
gentence.. - He dhould - co-
4 i;‘lﬁﬁ)r ellete defense coun-
stmg- Effts ‘of the accused
: 'pélﬂa,’cc DTOcess. ; ‘ '

d ,“-‘nged his, heen found ]

: should make ar- |
A ﬁn; that the accused is |
-' 1Y, Agr Force, and the

i t,he ;ra,pld rehab111-

operate in every xegp‘
sel, if appointed or M
after trial and until

b, Interviewing. th
guilty and has %n 201t 0t

AT B
.blIltatlon process by assm&:ng t}ﬁm
and morally for the future,
pellate rights at the jproper.
clemency prograts, and of t’l?‘ fo
his exemplary behavior while in con
_t,rg go encotirage the accused .t fage the fubwr
0 ncouragement, an atuthis t
youﬁg qud 1nexpeme1}ced may, do a, \greg;l;_.

sed of h1s a.p- 4
Pe ﬁ: :Ibllltatmn and

: __ ;-i 1 ylgc may, achleve by
n%g&éﬁéﬁpye al!l he should j
Y '&’Q&! ﬁtv ey. A few
8,, egpecially if he,is |
;o s!:,rengbhen the a0- 4

8




cused’s morale and thus enable him to rehabilitate himself rapidly
and successfully. :

o. Disposition of the accused’s copy of record of trial. The de-
fense counsel always should explain to the accused that he should
safeguard the copy of the record of trial which will be furnished him
by the trial counsel. Ordinarily, the accused should retain possession
of the record until all appellate Teview processes have been completed
so that counsel who are called upon to advise and assist the accused in
the exercise of any of his appellate rights may examine the record.
Thereafter, the accused should mail the copy to his family or rela-
tives, instructing them to safeguard it for possible use in future legal
or administrative proceedings. If the accused retains civilian coun-
-gel to represent him during the appellate proceedings, he should for-
ward his copy of the record to such counsel. -~

d. Appellate brief. In any case involving a sentence, the defense
counsel may forward to the convening authority, for attachment to
the record of trial, s brief of such ‘matters as he feels should be
considered on behalf of the accused on review. Such a brief should
be filed promptly so that it may be considered by the convening au-
thority at the time of his initial review of, and action on, the record
of trial, See paragraph 487(2) of the Manual. The contents of this
brief may bé incorporated in the assignment of errors in any cpse in
which the accused has requested that counsel represent him before
a board of review. The brief may include an assignment of errors -
committed at the trial, matters relating to clemency, or objections to
the contents of the record of trial. S :

e. Advising accused of appellate rights. - 'The defense counsel :is
required to advise any accused who has beeh convicted by a general or
special court-martial of his appellate riglits. . The.principal:appellate
right with which the trial defense counsel is concerned is the accused’s -
right to counsel before ‘a board: of review.in the event.his case i8 re-
viewed by a board of review. = o o o o :

Knowledge of the action taken by the. convening authority on the
findings and sentence of the:court-martial is: important in the ao-
cuged’s decision to request or forego representation before a board of
review, and, therefore, advice given immediately after. trial and be-
fore the staff judge advocate’s review and the convening authority’s
action can be premature. However, the request for appellate rep-
regentation before a board of review should be filed within 10 days
after the action of the convening authority.

In discussing the accused’s right to appellate representation before
8 board of review, the defense counsel should advise the accused fully
and specifically of his rights so that he can make an intelligent decision
in regard to the appellate review of his case.
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filing the petition, . . = oo

In all cases, it is for the accused to decide whether appellate repre-
sentation will be requested. It should be pointed out to the accused
that his request for appellate representation may be accompanied by
an assignment of errors or other matters which the appellate counsel
can urge as grounds for relief. Trial defense counsel should assist
him in assignment of such errors.

If the accused requests appellate representatlon, the trial defense
counsel will assist him in preparing the request and an assignment
of errors or other matters that are to be urged-as grounds for relief.
A suggested form of request for appellate defense counsel is set forth
in appendix XTIII. If such form, executed by the accused, is not avail-
able, a certificate by the defense counsel to: the effect that he advised
the accused of his appellate rights should be ‘attached to the record of
trial. To insure that the accused is correctly and completely advised
of his rights, most commands require the defense counsel to follow
& previously prepared form. of.adwice. See -appendix XIV. This
form indicates that the accused:has beén advised of his—

(1) Rightto. representa)tmn before a board of review in the event
his case is rewewed by bowrd of review -(Art. 70; MCM,
100, 102) 5 - fs 4 e

(2) nght to petition the Oeurt of M111ta.ry Appeals for a grant
of review within 80:days afterhe has been served with a copy
of the decisionsof;ithe board:of review (MCM 101)—unless
the case ig-reviewsildby the.board of review pursuant to the
direction of:THe. Judge:Advocate: Gieneral (Art. 69);

(3). Right to coungel to: gesigt hithrin preparing his petltmn to the
Court of Militarysdippealsdnd:during the review of the case
by that courtiidthepetition:isigranted. (MCM, 102) ; and -

(4) Right to;petitionBher Fudierddvacate Geneml for a new-
trial in-asproper cades(MCM;1094:110). -

If the defense counsel wonpliides thafethe' proper means of securing
redress for the accused is a-petition. for.mmew: trial, he should assist
the accused in the promptpreparations:dnd filing of the petition. Heis
authorized to communicate:divestly with#Fhe Judge Advocate General
concerned to obtain 1nf0rmatmn wneh cl,‘ii)rms :for ;use in preparing and




" Chapter 5

PRETRIAL INVESTIGATION

80. ARTICLE 32 INVESTIGATION
" .a. General. No charge may be referred to a general court-martial
for ‘trial unless there has been an investigation in accordance with
.. Article 32.. The purpose of such an 1nvest1gat10n is to inquire into
-~ the truth. of the matters asserted in the charges, to check the form
of the charges and to secure information ypon “which to determine
what disposition should be made of them. In furtherance of these
purposes, the investigating officer is cha.rged with conducting a thor-
ough and impartial 1nvest1gat10n ‘In no sense is he an advocate for
the Government ; rather, he is to gather and evaluate all available facts
in arriving at hls recommendations for disposition of the case. He is
not limited to an examination of the witnesses and evidence specified
in the charge sheet. ~ On the contrary, he is bound to examine witnesses
presented on behalf of the accused and, where necessary, to extend
‘independently his inquiry as far as may be necessary to-ensure a thor-
ough and fair investigation. All witnesses, other than the accused,
must be sworn or affirmed before their testimony may be received.
The accused may make a sworn or unsworn statement.

At the conclusion of the 1nvest1ga.t10n, the oﬂicell must make a report
to the authority who directed the procesdings. 'This report may be
either formal or informal depending on the conélusions reached by the
investigator. An informal report may be made where it appears that
the case will be disposed of other than by ‘réference to a general court-
martinl. Such a report may be submltted oorally, by memorandum, or
other suitable means, A formal report is required to be made on DD-
Form 457 whenever it appears that the case will be disposed of by
reference to a general court-martial.

In view of the responsible function of the investigating officer, he
should be a mature officer, preferably of field grade or one with legal

training and experience. Further, the impartiality required demands
that neither the accuser nor any- officer who has & direct interest in the
cade or who'js ‘expected to pa,rticipate in any capacity upon posalble
trlal of the case be des1gna.tqd to perform this duty.

‘8. Advistng the accused. At thé outset of an investigation the .
accused must be informed of his rights as specified in paragraph 345




of the Manual, including his right to be repregented by legally quali-
fied counsel,

81. DUTIES OF COUNSEL AT INVESTIGATION

¢. General. When an officer is designated to represent an accused
at the pretrial investigation of charges, his duties are similar to those
of the defense counsel at the trial of the case. He must protect the
interests of the accused by all legitimate and honorable means and
must respect at all times the confidential relationship that exists be-
tween the accused and himgelf. o -

At the outset of the investigation, counsel should make certain that
the accused understands his rights under Article 8i. .Additionally,
accused should be impressed with the importance of a full disclosure
to his counsel of the true facts surrounding the offense charged, for
without such a disclosure the counsel can be of little assistance to him.
In order that the accused will understand that whatever he may di-
vulge to his counsel will not. be repeated to others, the confidential
relationship that exists between himself and such counsel should be
explained thoroughly tohim. ~~ ~~ ~~ =~

-When appropriate, the counsel will cross-examine witnesses who ap-

pear before the investigating officer,

b. Identity of the accused, .If the identity of the accused as the
perpetrator of an offense depends upon the ability of witnesses to
recognize the accused, the pretrial counsel should request that the
witnesses be required to identify the accused from a lineup of persons
similar in appesrance to the accused. Otherwise, the ability of the
witness to identify the accused as the offender may be based on the
fact that the accused is the only person whose conduct is being
imvestigated. |

¢. Presentation of defense matter. 'After the known evidence has
been presented and exatnined, the aceused will be given an opportunity
to present matter in hig behalf, TIf he desires, he may make a sworn
or unsworn statement as to one or.more of the offenses charged; he
may request the investigating.officer to call Teasonably available de-
fense witnesses or to secure documentary evidence favorable to the
accused. Exactly how far the pretrial counsel should go in presenting
defense matter that is unknown to the investigating officer is a question
that can be determined only after a careful consideration of the facts
ineach case. The pretrial counsel shoyld keep jn mind ¢hat the recom-
mendations of the investigating officer are advigory only; that a pres-
entation of new defense matter at the investigation will not aid the
accused unless such matter will cauge the dismissal or reduction of the
charges to which the new matter relates, or otherwise result in official
action favorable to the accused ; that, it the charges are referred to trial
and the trial counsel knows in advance what. defense evidence will be
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