
pre~nted, he can plan the prosecution with a view to lessening or 

negativing the effect of the defense evidence. 

As a general rule, therefore, unlese the pretrial counsel believes that 

the new defense matter if presented at the investigation may influence 

official action on the case to the benefit of the accused, he should not 

present such matter. The same considerations apply in advising the 

accused whether to make a statement or remain silent. 

d. Suspooted insanity of the accused. If any facts Come to the 

attention of the pretrial counsel which would indicate either that the 

accused does not possese sufficient mental capacity to understand the 

nature of the proceedings against him and intelligently to conduct 01· 

cooperate in his defense or that the accused lacked mental responsi. 

bility at the time of the commiseion of the offense, those facts should 

be brought to the attention of the investigating officer for action 

pursuant to paragraph 1210fthe Manual. See 63/. 

8. After irwestigation. The pretrial counsel should make fun and 

complete notes covering such matters as the demeanor of the witnesses 

for and against the accused, their attitude toward the accused, and the 

le~al defects, if any, in the documentary evidence considered by the 

investigating officer. If the case ultimately is referred for trial and 

the pretrial counsel represents the accused as his defense counsel, 

these notes will be valuable in his preparation of the case. In those 

cases before courts-martial where the pretrial counsel does not also 

serve asdefense counsel for the accused, the notes and any other infor­

mation concerning the case in theposseseion of the pretrial counsel 

should be given to the defense counsel for his information and use. 
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Appendix. 1 

CHECKLIST FOR TRIAL COUNSEL" 

ACCUSED (Last Name-First name- Service 
Middle initial) num-

ber 

INSTRUCTIONS 

Rank OJ: 

grade 
Organiza­

tion 

To indicate completion of the items listed, place a checkmark in the box to the 
right of the cheoklist itemj if an item is inapplicable, place a diagonal mark in 
the box. 

References are to paragraphs and appendixes of this handbook, Articles of the 
Uniform Code of Military Justice, and paragraphs and appendixes of the ;Manual 
for Courts-Martial, United States, 1951. 

SECTION A-DUTIES PRIOR TO TRIAL 

1. Check the oharges and allied papers, when they afe received to 
assure that the file is complete (30). 

2. Ascertain from the indorsement. on the charge sheet and the order 
appointing the court whether the charges are in the hands of the trial 
couDsel of the proper court. 

a. Examine the charges and allied papers to determine whether any 
member of the prosecution is disqualified because of prior participa,.-
tion in the same case (2; MCM, 6, 44b). If so, the disqualified mem .. 
ber may not act in the case, and the matter will be reported im .. 
medistely to the oonvening authority (30). 

4. Note any discreflancies in the report of investigation (33a; MCM, 
44f). 

o. a. Make certain that the data on the oharge sheet is free from 
errorS of substance or form (30; MOM, 44j). 

b. Compare the name and desCription 'of the accused in ea9h speci .. 
fication with the corresponding data on page one of the charge sheet. 

c. Compare the charges and specifications in the charge sheet with 
the .pertinent forms set forth in appendix 6c of the Manual to deter .. 
mine if they are in proper form (30). 

~ ... 

·The use of this checklist Is optional. U used, It may be looally reproduced. 
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CHECKLIST FOR TRIAL COUNSELO-Continued 

SECTION A-DUTIES PRIOR TO TRIAL-Continued 

6. a. Note any di8crepanoi~ in the orders appointing the court. 

b. Examine the orders appointing all courts to which the case has 
been referred, the oharge sheet, and the accom~anying papers to 
determine whether the law officer and couDsel for the prosecution and 
the defense have the necessary legal qualifications and whether any 
facts appear which would disqut\lify the law officer or any of the 
couDsel froin acting in the CBse (2; MCM, 4e, 6). 

c. If, wlth respect to the qualificatious of the law officer or couDsel, 
the court is not legally constituted, notify the convening authority. 

7. If errors of a substantial nature are found in the oharge sheet, in 
the orders appointing' the court, or in the report of investigation, 
refer such matters to the convening authority (30; MCM, 441). 

8. Examine the record of previous convictions 'for completeness, ad~ 
missibility, and freedom from errors of form or substance. If any 
previous convictions would not be admissible in. the case, obtain a 
new record of convictions showing only those which are admissible 
(52b; MCM, 441 and 75b). 

O. a. Serve or cause to be served a oOPY of the charge sheet and all 
allied papers on the accused (31). 

b. Complete and sign the certificate -of service (bottom of page 
3 of charge sheet (DD Form 458». 

10. a. Notify the defense counsel without delay that charges have 
been served. 

b., Deliver copies of the papers that acoompanied the charge sheet 
to the defense counsel (exc6p.t as otherwise' directed by,the convening 
authority) (31; MCM, 44h). . 

c. Determine ,from the defense counsel'wliether the da:.tit showil on 
the first page of the ~harge sheet i. correct. 

d. Inform defense couDselof any papers accompanYing the ch8.rges 
that were withheld from him by order of the cODvening authority~ 

11. Determine from appointed defense counsel whether the accused 
desires to Qe represented by in~vidual counsel, civilian or military. 
If so, initiate necessary action (4a, 62ej MOM, 46d, 4Sa). 

·The: use of this obeokl1st Is optl~. If used. It may be locally I6Produoed. 
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CHECKLIST FOR TRIAL COUNSEL*-Continued 

SECTION A-DUTIES PRIOR TO TRIAL-Continued 

12. a. If the accused is an enlisted persOD, ascertain from defense 
couDsel whether he desires enlisted members on .the court. If so, 
obtain a signed request therefor and advise the convening authority 
(34.). 

b. If the accused requests enlisted members, make certain that 
none of the enlisted persons who will sit as members of the court are 
members of the same unit as the accused or are junior in grade to the 
accused; insure that one~third of the membership who will sit on the 
court will be enlisted persons (Art. 25e; MOM, 4a, 6). 

13. Determine if possible from defense counsel hOW'RCCUSed inteJ?ds 
to plead (4a). If the accused offers to plead I!llilty under a .pretrial 
agreement (640), his signed offer in wDiting. shOUld ~ brought to 
the attention of the convening authority, ' 

14. Ascertain from the defense couDsel what witne~s~s he will need 
and the earliest date he. will be ready for t.ial. . "' 

15. Prepare any neeessary depositions ,in,. conjpnction with the 
defense counsel (22). 

16. Study the elements of proof. of, .~p,h.Qff.n~.ql)arged (36). 

17. Study the law relating to.eachoffeilse charged (32b, MCM; ch. 
XXVIII). "' '., '.,'" 

18. Interview prosecution witnesses. and tak. ~otes (5"::'g). 

20. Arrange to have all materi8I.Wtnll!!s~~.vai!l'11'e}or tDial; take 
action to insure that suoh witn_.wIll"'o~.».!'}~apsf"'1ed or allowed 
leave so as to make them 'uri.ava~'t>le.· . 

21. Examine any documentary evidenoe ,p~;r~in,iI).R!.'~~ the _Oflse for 
acouracy, completeness, admissibility, and,fQr~ (21,:;)Mq~, 14a-146). 

22. Arrange to have any real evidence, su~,as,)rniiV,~~,_gun8, money, 
clothing, etc., available for the trial; be prepared :tq-, ~tabli8h chain 
of custody, if necessary. . 

23. If, during the preparation of the case, new infq.rnuition is disw 

covered that affects the feasibility of prooeed.ng with the trial, 
advise the convening authority (33; MCM, 44/(5)). 

24. If a question arises as to the sanity of the accused; refer the mat­
ter to the convening auth;rity (33b; MCM, 121). 

·Ttw use of this checklist Is optionat If used, It may be locally reproduced. 

104 

[---

. 



CHECKLIST FOR TRIAL COUNSEL*-Contlnued 

SECTION A-DUTIES PRIOR TO'TRIAL-COntin .... 

25. a. Prepare proof analysis sheet (App.:llI (A». 

b. Plan the order in which the evidence will be plaeed before the 

court at ,the trial (86). 

26. Obtain and study legal authorities concerning any possible qullS-

tiona of law likely to arise-at the trial, particularly in oonnection with 

instruotions (43, 44). 

27. Note any lesser offenses inoluded in each speOiftca.tion and care-

fully analyze the expected evidenoe to determine.whioh lesser offenses 

might be in issue (46). 

28. Prepare Pt.:0posed instructions. as to the elements of eaoh prinoipal 

offense oharged, 'each lesser inoluded offense, defenses that may be in 

i88ue, and definitions of words of speCial legal connotation (44-48; 

MCM 76c(2)). 

29. Prepare an outline of any opening statement Or final argument to 

be made at the trial (41, 51). ---
SO. Examine the order appointing the court, the charge sheet, and 

the aocompanying papers for possible grounds for challenge (39; 

MCM, 62J). 

31. Consider whether the defenqe may make any motions or objec-

tions and, if so, make the necessary preparation to oppose them 

(MCM, ch. XII). 

32. Have necessary, photographs, -maps, oharts, etc., prepared 

(19,32). 

33. Obtain official copies of price lists, r.egulations,. orders, etc., of-, 

which the court will be requested to take judicial notice (MCM, 

147a). 
'.~" .. 

34. Determine the strong points in the 'probable defense case and 

prepare to coun~a.ct them if possible. .,' 
, , ,,'i 

35. Outline the expected testimony of each prosecution vrltJ,le8s,and'. 

the expected cross-examination of each defense witness. 
. 

36. Prepare an outline for the cross-examination of the accused in 

the event he elects to take the stand to tcetify (10). 

37. Prepare trial note. (37; App. III(A». .' , . 

38. If pos.ible, .• tip\l\ate with the d'lfOll, •• couns.l,and theacpused 

a. to unimportant or uncontested matters (App. VIII). 

·Tbe use of this eh~kllBt Is optional. If used. It may' be locally reproduced. 



CHECKLIST FOR TRIAL COPNSiEL*-Continued 

SEQTION A-DUTIES l?RIOR TO, TRIAr".....Qontinued 

39. a. If a court reporter is to, be u'sed, liSoertain' 'the dates that he 
will be available. 

b. Asoertain from the law officer the dates he will be available for 
trial. 

c. Confer with the president of ,the court as to the date and time 
of trial and the uniform to be worn (34). 

40. Notify all persons ooncerned of the meeting of the court and the 
uniform to be worn, i.e., personnel of the court, counsel, reporter, 
interpreter, (34b). 

41. Arrange for the presence of oivilian witnesses; if neoessary, 
subpoena witnesses for the prosecution and witnesses requested by 
the defense (35; MCM, U5a). Arrange for the presence of military 
witnesses (35c; MCM, USb). 

42. Arrange for the presence of the accused at the trial (34dj MCM, 
60). 

43. Inspeot the courtroom and see that proper furniture is provided 
and is properly arranged (34a; MCM, App. Sa). 

44. Seoure necessary stationery items i submit proposed findings and 
sentence worksheets, etc., to the law officer for use by members 'of 
the court...martial and furnish oopies to the defense counsel (34a). 

45. Have typewritten copies of the charges and specifications pre-
pared for the law Officer, eaoh member of the court, the accused ~nd 
reporter (34b). 

46. Go to the courtroom early and make final arrangements (34) 

SECTION B-DUTIES DURING TRIAL 

47. At all times during the trial, utilize youf trial: n9tes and the 
prooedural guide for trials before general and special cou~ts-martial 
(App. III (A); MOM, app. 8). . . 

48. Check with the reporter as to the time of each cbnvening or 
opening, and'recess, adjournment, -or 'closing. . , 

4'9. Account for the "parties to the trial" 'when the court opens after 
olosing,.adjourning, or recessing (49d). r "-' -

.The UBe of this 'checklist 1$ ()~t~onal. If used, 1t may be ~()cany ~pro-d'UcM. ' 
. . , 
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CHECKLIST FOR 'l'RIAEeOUNSEL"-Continued 

-SEOTION o:-bl'JTIES AFTER TRIAL 

50. Ar~ange for proper dl.~rislti\)I{ o,foac.cu."dl to !Delude an armed 
guard If necessary (MOM;-2td, 44.). ' _" _ -

51. Notify, in writing, the accused's commanding officer, the 
commanding officer of the confinement facility in which'the accused 
is confined:, and the' convening' authority of the outcome· of the 
trial (58). 

52. Complete witness vouchers and assist witnesses in securing 
payment as prescribed by departmental regulations (35!). 

53. If. original documents are to be returned, see that certified true 
copies or other authorized reproductions of :such d06il'ments are 
prepared for substitution In the record of trial (MOM, app. 8a 
(p. 513)). 

54. Prepare proper descriptions or photographs ·of items of 'real 
evidence for inclusion in the record (MOM, laSe). 

55. Determine the number of copies' of the record of trial to be 
prepared (59). 

56. Turn over to the rep~rter, if ODe was present, exhibits and allied 
papers in the case to be attached to the record of trial. 

57. If a reporter was not pr~ent, prepare the record of trial (59c). 

58. a. Cheok the record of trial as it is being transcribed, and, when 
the reoord has been' completed, oarefully review it and see that all 
papers a're arranged and bound in the manner presoribed by ap-
pendix ge or lOb, whichever is appropriate, of the' Manual. 

b. Note, correot, and initial el'rors in the record, of trial. 

c. Submit the record of trial to the de~enBe-·oouDsel for his ex .. 
amination and signatu're prior to authentioation (.'18)-. 

d. If a special court-martial reoord, sign, and thereafter submit to 
the president tor his signature (59d; MOM, 830 and app. 96.(2) (p._ 
528». 

e. Submit -the record of trial of a general court,martlal to the 
president of the court and the law officer for authentioation (lS9dj 
MOM, 82! and app. 96(1) (p. 528)). 

f. If a oivilian reporter was employed, oheok the reporter's vouoher 
and sign it if it is correot. 

-The use of this checkl18t 18 optional. If used. It may be locally reproduced. 
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CHECKLIST FOR TRIAL COUNSEL*-Continued 

,SECTION O-DUTIElS ~ Ta,rAL-Oontinued 

g. Supply each accused with a copy of ·the record of trial from 
which any classified material has been deleted;_ obtain a receipt for 
each oopy so provided and attach it to the record of trial (5ge; MCM, 
82g). . 

h. Complete the Court-Martial Data Sheet (DD Form 494). 

i. If appropriate, include in the record a signed letter containing 
reasons why deolassification of claB~ified matter in the .allied papers 
was not accomplished prior to the dispatch of the. reoord. 

j. Inolude immediately following the chronology sheet. in all 
reoords of trial by general courtswmartial in whioh a sentence has 
been adjudged and in those records of trial by special courts·martial 
in which a bad conduct discharge has been adjudged a statement of 
the accused that he does or does not desire appellate defense counsel 
or, in lieu thereof, a certificate of the defense counsel that he advised 
the acoused of his appellate rights (79,). 

k. Forward the record of trial to the convening authority (6ge). 

59. Retain all reporter's notes and other records from which the 
record of trial was prepared, until receipt of the record of trial is 
acknowledged by the Office of the Judge Advocate General of the 
Army 'or appellate review is completed, whichever ocours first . 

• The use of this checkltst lSi optional. If used, it may be locally reproduced. 

108 



Appendix 11 

CHECKLIST FOR DEFENSE COUNSEL" 

ACCUSED (Laet name--First name-­
Middle initial) 

Service 
number 

Rank or Organization 
grad. 

. 

INSTRUCTIONS 

To indicate completion of the items listed, place a ·oheckmark in the box to the 

right, of the oheoklist itemj if an item is inapplioable, place a diagonal mark in the 

box. 
References are to paragraphs and appendixes 'of this handbook, Articles of the 

Unifot.:,m Code of Military Justice, and paragraphs and appendixes of the Manual 

for Courte-Martial, United States, 1901. 

SECTION A-DUTIES PRIOR TO TRIAL 

1. Check the charges and alli.d pap.rs recelv.d from the trial counsel 

to assure that they are complete. 

2. Ascertain from the Indorsement to the charges and the orders 

appointing the court whether the charges !)ave been properly fur­

nished to you ae defense counsel. 

3. Examine the charges and allied papers to d.termlne whether any 

member of the defense has acted as acouser, investigating offioer, 

law officer, court member, Or for -the Proseoutioll in ,the same case 

(2). If any memb.r of the d.fen •• baa .pr,evlo\lsif acted for the 

proseoution, he may not aot 10. the oue, 8n"d ,tti,e oo:Jlvening.authodty 

wUl be notified Immedlately (2, 62b; Arl. 27(B); MCM, 6B). 

4. If, because of prior participation, a member of the defense .can 

serve only if the accused expressly requests him to do so, advise the 

accused of his rights In this respect and, If he waots the memher to 

act in the cae .. have him sign a stat.ment to. that effect; otherwise, 

notify the convening authority (2,62d;MCM,6B). 

6. Interview the accused and advise him that you have been deta11ed 

ae defense counsel, of your general duties, and of the c;onfld.ntla1 ...... 

il>tlonship which exists between the defense counsel and the accused 

(81B, 62/). 

·Tbe use of tbll obeokUst lB optJcmal. If DIed, it mat be looall., reproduced. 
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CHECKLIST FOR DEFENSE COUNSEL*-Continued 
SECTION A-DUTIES PRIOR TO TRIAL-Continued 

6. a. Determine whether the accused desires individual couDsel-clvilian or military (620). 

b. Advise the accused that civilian counsel cannot be provided at 
Government expense (MCM, 48a). 

c, If the accused desires individual military couDsel, submit an im-
mediate written request therefor (620; MCM, 46d). 

7. Explain to the accused that he should not discuss the case without approval of the defense counsel, (62U). 

8. Check the aoouraoy althe data on page one of the charge sheet COD-
cerning the acoused's restraint, record of service, and personal data. 

9. Advise the aooused of his rights, as follows: 

a. Right to have enlisted personnel on the court (if accUf~ed is an enlisted person) (64b). . . 

b. Right to ohallenges for cause and peremptorily (640). 

c. Right to assert any -defense or objection, such as the statute of limitations in a proper case (64d; MCM, oh. XII). 

d. Right to plead not guilty (640; MCM, 70a). 

o. Meaning and eftect of a guilty plea (inoluding the maximum 
punishment) and his right to int,roduce evidence in extenuation and 
mitigation after suoh plea (640; MCM, 7Ob)~ 

/. Right, before findings, to testify as a witness or to remain sHent (64/; MOM, 53h, 14Se). 
- -----g. Right, after findings, to introduce evidence in exte,nuation and 

mitigation and to testify, make an unsworn statement personally and/or through oounsel, or remain silent (64/(5); MCM, 75c). 

h. If appropriate, advise the accused about pretrial agreements 
conoerning guilty pleas (640). 

10. Unl ... the aooused has requested individual counsel and, in 
addition, states that he desires that appOinted oounsel refrain from 
preparation, commence the preparation of the case for trial (626; 
MCM,46d). 

11. Analyze the oharges, specifioations, and pretrial investigation 
report (63a). 

·'l'be use of tbllf checkUst 1111 optional. If used, It may be locally reproduced. 
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CHECKLIST FOR DEFENSE COUNSEL'-Continued 

SEOTION A-DUTIES PRIOR TO TRIAlr-'Oontinued 

12. Study the discussion contained in chapter XXVIII of ·the Man-

ual relating to .... h off.nse oharg.d (63a). 

13. Determine the essential elements of each offense charged (63b). 

14. Impress the accused with the necessity for a. full disclosure of all 

the factB and oiroumstances surrounding the offense charged (63b). 

15. In the event co~aooused are to be defended, advise them'of any 

conflicting interests- in the conduct of their defense 'which would 

warrant a request for other counsel (620; MOM, 48c). 

16. Obtain from the accused the names and addresses of witnesses 

who may have helpful information concerning the case (63b). Con-

tact each of these witnesses personally or write to them and ol?tain 

their version of the events that occurred (6ad, 6). 

17. Learn from the accused the location of any documentary or real 

evidence applicable to the case, such as check stubs, canceled checks, 

letters, etc., and have such evidence available for use at- the trial 

(63b). 
, 

18. If the accused has made a confession or admission as to 'any of 

the offenses charged, determine the circumstances surrounding such 

confession or admission (63c; MOM, 140a). 

19. a. Interview the witnesses for the defense and for the prosecu~ 

tion (63d). 

b. Be familiar with all witnesses and know what their expected 

testimony will be. 

c. Determine which prosecution witnesses proba,bly should be, or 

should not be, <cross~examined (63d). 

20. a. Have ... cus.d elect whether he deBites to \>I_lid guilty, not 

guilty, or guilty of a lesser inoluded offense (64e; MOM, 7011). 

b. If the accused deSires to enter into a'pretrfaJ'agreement, reduce 

the offer to writing, have aooueed sign it and bring the matter to the 

attention of the convening authority through the trial counsel (64e). 

21. If the aooused is an enlisted person, andh. desires to have en-

listed personnel on the court, prepare the necessary request for -his 

signatUre and submit it to the trial oounsel (64b: MClM, 4&). 

22. Arrange a tentative date of trial with the trial counsel . 

• The use of thts checkltst 19 optional.' - If used, tt ma.y b~ locally reproduced. 
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CHECKLIST FOR DEFENSE COUNSEL·-Continued 
SECTION A-DUTIES PRIOR TO TRIAL-Continued 

23. a. Determine whether the law offioer or any, member of the court may be subjeot to challenge for caUSe (640; MOM, 62!). 

b. Determine, whether it will be advantageous for the acoused to 
exeroise his right to ODe peremptory _ ohallenge against any member of the court (64c). 

c. Discuss the membership of the court with the acoused and 
determine what his wishes are with respeot to challenges. 

24. Determine whether there is any doubt as to acoused's sanity at 
the time of the alleged offenses, or his mental oapacity now to stand 
trial, and advise trial oounsel aooordingly (63/: MCM, oh. XXIV). 

25. Prepare trial notes (App. III (B» and take other appropriate action to prepare the case for trial (65). 

26. a. Outline the essential elements of each offense charged (63a). 
-----b. Study and make appropriate notes concerning the rules of 

evidenoe applioable in the oase (6-28; MCM, oh. XXVII). 

c,, Determine whether each specification properly states an offense 
under the Uniform Code (63a: MCM, app. 6). 

d. (1) Review and outline the expected prosecution evidence 
(65/). 

(2) Note weaknesses in the prosecution's evidence. 

(3) Determine whether such expected evidence 1s sufficient to 
establish all elements of each offense charged beyond a reasonable doubt. 

. 

(4) If the expected evidence does not appear to substantiate 
the offenses charged) determine whether the evidence substantiates any lesser included offense. 

e. Ascertain and carefully outline any defenses available to the 
aooused (6.b). , 

\ 

J. Advise the trial counsel of the names and addresses of witnesses which the defense desires to have present at the trial (600). 

g. (1) Plan the order in which evidence will be. introduesd(65f). 

(2) Outline the testimony of eaoh defense witness (61lf). . 
.The use ot thla checkl1st ISo optlona~., It used, it may be locall,. rep,rodu,~d. 
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CHECKLIST FOR DEFENSE COUNSEL*-Con tinued 

ed SEOTION A-DUTIES PRIOR TO TRIAL-,-Oontlnu 

(3) Outline cross-examination of e9,cb prosecution witness 
(651, 73). 

h. Arrange with the trial counsel for the taking of necessary 
depositions (22, 65d). 

i. Depending on the desire of the accused, stipulate with the tria 
couDsel as to unimportant or uncontested matters (App. VIII). 

I 

j. If appropriate, prepare a tentative outline of the opening 
ststement (65/(7), 72). 

I k. If any motions are to be made, prepare the motions in detai 
and outline supporting legal authorities and supporting evidence 
(43, 651(3), 70; MOM, ch. XII). 

l. Have necessary photographs, maps, charts, etc., prepared 
(19, 65!). 

m. Obtain official copies of price lists, regulations, orders, etc. 
of which the court will be requested to take judicial notice (MOM 
147a). 

n. Prepare a tentstive final argument (651(9), 75). 

, 
, 

o. (1) Prepare a detailed summary of accused's civilian and 
military background (651(11)). 

(2) Outline available" evidenoe in extenuation and mitigation 
to be presented in the event ftndinge of guilty are announced (65/, 76) 

p. Cheok for aocuracy and admissibility any evidence of previous 
convictions (651(11); MOM, 75b). 

q. Note the lesser offenses inoluded in each speoification and 
analyze the expeoted evidence to determine whioh lesser offenses 
might be In Issue (46). 

. r. Determine requested instructions and supporting legal author 
ities and furnish same to the law offiCJer (or president of the specia 
court-martial) and furnish copies to trial counsel (48, App. III(B)). 

I 

8. Instruct accused as to his appearance and the manner in whioh 
he should conduot .himself during the trial and make certain that h e 
has proper·uniform (66). 

t. Obtsln and prepare an outline of such legal authorities as may 
be necessary to support defense contentions (43). 

·~e'.use of thts checkUst tSl opttonal. If used. tt may be locally reprodUCed 
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CHECKLIST FOR DEFENSE COUNSEL'-Continued 

SECTION B-DUTIES DURING TRIAL 

27. The defenae counael will followhia triAl note. and will utilize at 
all times during the trial the approved procedure for trials before 
general and speoial courts-martial Bet forth in appendix 8 of the Manual. . 

SECTION C-DUTIES AFTER TRIAL 

28. If- the accused is found guilty and is sentenced, consider pre­
paring and presenting to the court a clemenoy petition (77; MOM, 
48J). 

29. Examine the record of trial to see if it correctly reflects all of 
the proceedings before the court (78). 

30. As appropriate,. advise the accused of his appellate rights and 
submit to the trial counsel a signed statement of the accused that 
he does or does not desire appellate defense counsel Of, in lieu thereof, 
a, certificate that you advised the accused of his appellate rights 
(79., App. XIII; MCM,48J)' 

31. If appropriate, prepare and submit an appellate brief (7M; 
MCM, 481(2». 

32. Examine post trial review and action of covening authority. 

·The use of thlB checklist 18 optional. If used, it may be locally reproduced . 
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Appendix HI 
.," 

ILLUSTRATIV'E'TR1~L NOTES 
, . 'I . 

(A) Trial COUlI8el 

1. PreUm11Ull'1I matter. (prWr to arraignment). (The Information contained 

under this heading m1.l$t be suppUed by: tb~ tpJ;aJ, counsel as be follows appendlx 

8 of the Manual. This Information may be' penciled In tile margin ()f appendix 

8 or written on a separate sheet of paper clipPed to apPendix 8. Regardless of 

which method the trial CQunsel adopts, -he should.uever, have to delay the pro­

ceedings while he searches for this infonn~tion ,amopg the papers on his desk.) 

,a. Orders: Court convened by par. 8, SQ 61, Hq Camp St. Cloud, 20 Jun 61; 

amended by Pl\r. 1, S069,same 'Hq, 2 Jul61. 

b. Law officer and members (to be completed in order of rank as court 

convenes) : 

PltESENT 

Lt Col Purple, Law Officer 

Col Silver 

Lt Col Brown 

Major Green 

Capt Blue 

1st Lt Oran~e 
2d Lt Gold 

Capt Vlclor, TO 

1st Lt Helper, Asst TO 

Oapt Winner, DO 

1st Lt Alder, Mst DC 

ABSENT 

Major Pink (Excused by the convenlng·autborlty) 

2d J,t Wbite, (EXcused by the convening authority) 

o. Accused: Sergeant Peter Arnold, Btry A; ,56th,Bn •. 

it. Court reporter: Rapid Wright. 

This listing may be used 
by the trial counsel 
when he swears the 
court. 

e. Legal quall1lcatlons of prosecution are correctly"tated In appointing orders. 

f. Prosecution ,counsel not disqualified. 

g. Accused did not submit written request for enlisted court ,members. 

h .. General nature 'of charges: 

(1) Desertion on 4 Jun 60 from Camp St. Cloud until apprehenBiou 18 

May 61 at Minneapolis, in violation of Article 83. 



(2) Preferred by Capt Michael Coyle. 
(8) Investigated by Mal Roger Fox. 
(4) Forwarded by Lt Col Morton Beale, who recommended trial. 
(5) Records dlseIose no grounds for challenge. 
(6) No member or LC to be "!dIed as wltn .... for prosecution. 

i. Challenges by p..-mtlon.: 
(1) For cause: None. 
(2) Peremptory: None. 

J. Oharges served on accused on 2 Jul61. 
Z. Anticipated defell8B plBllJJ and _tione. 
a. Pleas: Not guilty, but gulltyof the lesser Included o\l'ense of AWOL. 
b. MotiollfJ: None. 
I. Proof anal,l.1s .heet. 

JDJement. To Be Proved (l6,f.. :ltJI. MOM. 
1961; UGMJ. Art., 86. 86) l!Jmdenoe To P"ove 

(a) Accused went AWOL from Btry Authenticated Extract Copy of Morning 
A, ~6tb FA Bn, at Camp St. Oloud, on Report of Btry A, 56th FA Bn for 4 Jun 
4 Jun 60. 60. 
(b) Accused Intended at time of aI>- Pete J.,.,.,. will Identify accused and will 
sentlng himself or at some time during testify that he hired accused on 80 lun 
absence to remain away permanently 60, as a mechanic. that accused told him 
from his organtlzat1oll. he bad 4igone over the h1l1" and would 

never return 00 the Army. and that 
aecused to his knowledge always wore 
civilian clothing. 

See ,stipulated testimony of Policeman 
John Smith. Judicial notice that -Min­
neapolis de 70 miles from Camp St. 
OIoud. . 

(0) Desertion terminated on 18 May Authenticated Extract COpy of Morning 
61 by apprehension. Report of Btry A, 56th FA Bn, for 18 

May 61. Written stipulation of testi­
mony of Policeman John Smith to the 
e\l'ect that be took accused Into custody 
at Jones' garage on 13 May 61. 

I. Opening .tatement. Tbe prosecution will show that on or about 4 Jun 60, 
accused, Sergeant Peter Arnol~_ went AWOL from his unit, Btry A, 56th FA Bn, 
Camp St. Olood, Minn., and that·h. rl>tIwlned absent until he was apprsbended. by 
clyman pol1ce at Minneapolds, Minn., and returned to mliUtary control on 18 May 
6.t-an absence of over 11 months. The evidenee a:lso will show that at the time 
Sergeant Arnold was apprehended he was dressed in civilian clothing and had 
been gainfully employed as a meOOa.n1c tor an a.utomobile agency 'in the City of 
MIlnoeapoUs for prac1J1caIiy the entire period of his absence. 

6. Evidence (In order of introduction). 
a. o.ffel" 1n evidence, as P~utfon ExhibIt 1, authenticated extrac~ copy of 

morning report of Btry A, 56th FA Bn, for 4 Jun 60. (This exhibit shows accused, 
Sergeant Arnold, "Dy to' AWOL; 0600!') 

b. Peter Jones, shop foreman, Jones Motor Co., M1nneapolis, Minn. . Jones wlll 
testifY as fOllows:'· "He' knows aecused; Arriold . . . Identltles him . . . met 
acCused 30 Jun 60 •.. accused wanted mechanl'c's job ... hired accused 30 
Jun 60 ••. -accused w:o:rkM for him since that date .. ',' converSation -with 
accused, 12 May 61 • . . accused said 'be had been in Army . . . became dis­
gusted, gone' over' hill . . . said -be wanted no part of Army and would -never 
~turn to it' . . . c~led Po1100 station 18 May 61 because be dId not want some-
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one who was AWOL working fur him .•• poUceman came .•. took Arnold 
away •.. heard Arnold say to policeman he was AWOL ... Arnold to his 
knowledge always wore civlllan clothes." , 

o. Offer in evidence, as Prosecution Exhibit 2, the written stipulation ot, the 
testimony Which lohn Smith, poUcerilan, Minneapolis, Minn., would give ~ he 
were present. . 

d. Offer in evidence, as Pr~utlon EXhibit 3, authenticated extract copy of 
morning report of' Btry A, 56th FA BO, for 18 May 61. . 

e. Request court to take judicial notice that Minneapolis Is 70 miles from Oamp 
St. Oloud. 

f. Proposed cr~s~examination of aceused. uAbsented himself 4 lun 60 ... 
did not have authority to be absent ... remained AWOL until apprehended on 
18 May 61 ... did not oontact Army authorities during absence ••. wore 
civilian clothes ... did not contf,lct Red Cl"()SJI or chaplain ... knew Red Cross 
representative and chaplain were on post at Camp st. Cloud. 

6. Argument. The prosecution has produced competent evidence showing that 
on 4 lun 60 the accused, Arnold, deserted the service of the United States and 
remained absent until he was apprehended by the clvlUan police and turned over 
to the MP's- at Minneapolis, Minn., on 18 May 61. Prosecution Exhibit 1, . the 
extract of the morning report of the accused's unit, shows that be absented 
himself without authority from that, unit on 4 Jun 60. The facts and cir­
cumstances surrounding the apprehension of the accused and his return to mili~ 
tary control at Minneapol:l,s, Minn., on 13 May 61, were proved by the stipulation 
concerning, the testimony of Policeman Smith and by the testimony ot Pete 
Jones. As to the question of whether the accused. intended to remain absent 
permanently from his place of service, the record clearly shows that such an 
intent was -in his mind. This intent may be inferred by the court from these 
facts in the record: (1) Accused remained absent trom hi,s organization tor a 
long period of time without turning himself in at a military installation. (2) He 
secured private employment almost immediately after he absented himself. 
(3) He worked at a civilian job during his absence. (4) In addition, the con­
versation between the accused and Pete Jones, the shop foreman, in which 
Arnold said that he "wanted no part of the Army and would never return" 
clearly indicates the intent not to return to m1lltary service. 

7. IMtructwM. (To b~ Rtta<>hed lUi sepaxateloolosnres.) 
a. Prosecution's propOsed instruction on the elements' of desertion in the case 

of U..tted States v. Peter Anw"!. :atry A, I!!\th FA Bn: ... . 
The specification charges the accused wit4 d~el'tiQ:n, in violation of Arti­

cle 85, which provides, ,in, part, that any, J;lle~~r, of the armed forces of the 
United States who, without proper authOrity, goes or remains absent from 
bis organization with intent to remain, a~ay therefrom permanently is 
guilty of desertion. . . 

The court Is advised 'that. to find the ~ccused guilty of the specification 
and charge, it must be satis1led by legal and competent evidence beyond a 
reasonable doubt: 

(1.) That, at the time and place alleged, the accused absented himself 
. from bis organization without proper authority, as alleged; 

(U) That the accused Intended at the time of absenting himself or at 
some time dUring his absence to remain away permanently from 
his organization; and 

(ut) That the accused's desertion, if any, was of a duration and was 
terminated by apprehenBlon, as alleged. 
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b. Prosecution's proposed' instruction dn the les8~r hiciuded otrense of absence 
without lea'l'. In the case of Unite<t Stltte.v. Peler A .... oZIZ, Btry A, 56th FA Bn: 

The court Is furti)er ad'l'lsed that Inclulled withIn deSertion as aUeged In 
the' specification is, _the', lesser o1ren£4' of' -alJSenbe ,without leave, in violation 
of Article 86,' which' providea, 'in pa~ 'that-"Any member' of the armed forces 
who, without proper authority, absents hi~self or remains absent from his 
organization shall be p1nlished as a court-martial may direct. The elements 
of absence without leave are as follows: 

(i) That, at the time and place alleged, the accused absented himself 
from his organlv.ation, as' alleged, and 

(M.) That such absence was without proper authority from anyone com­
petent to give him leave and was of the duration alleged. 

You are further advised that If you have a reasonable doubt that the 
accused is guilty of desertion, but you are satisfied by legal and competent 
evidence beyond a reasonable doubt that the accused is guilty of the lesser 
Included offense of absence without leave, you may nevertheless reach a llnd­
Ing of guilty, but in this event it will be necessary for you to modify the 
specification" and the charge by exceptions and substitutions so that they will 
reflect findings as to which you have no reasonable doubt. 

(B) Defense Counsel 

1. Pr.limlnary matt.r •• 
a. Accused. 

(1) Name and grade: Peter Arnold, Sergeant. 
(2) Organization: Btry A, 56th FA Bn. 
(3) Station: Oamp St. Oloud, Minn. 

b. Accused to be defended by appointed defense counsel and appointed as­
sistant defense counsel. 

o. Legal qualification's of appointed members of defense correctly stated in 
appointing orders. 

d. No member of the defense is disqualified. 
2. Charge. Violation of the Uniform Code of Military Justice, Article 85. 

Speciflcation. Desertion (with intent to remain absent permanently) i 4 
Jun 60 to 18 May 61 (11Iiionths,10 days); terminated by 
apprehension. 

8. Le88er ineluded 011en8e8. Absence withOut 'leave. 
I. EI.m.nt. of otrim ••• cluJrg.d. . 
a. Accused welit AWOL from Btry A, 56th FA Bn at Camp St. Cloud, on 4 

Jun60. 
b. Accused intended at time of absenting himself, or at soine time during 

absence, to remain away permanently from his organization. 
o. Desertion terminated by apprehension by c1vnfan polIce at Minneapolis, 

Minn. ACCUSed returned to military control on 18 May 61. 
6. CIuJlI.ng •• by d.f.ns •• 
a. For caUse: None. 
b. Peremptory: Lt John C. Orange, 1st Infantry. 
6; Motloiato dlsmls.. None. 
7. PI.a. •. 
a. To the speciflcation: ,GuUty, -except the words "and with, intent to remain 

away therefrom- permanently," 1,lin desertion," and' "he was apprehended." To 
the excepted words "not guilty." 

b. To the charge:- Not guilty, but guilty of a violation of Article 86. 
8. P1'08ecution Ulltn...... Refer to section 11, mtro. 
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9. Motion for finding of not guUty. None. 

10. Opening Btatement. The accused, by his plea& In this case, admits that 

he was absent without proper authority from his organization at Oamp St. 

Cloud, Mh)u; Hence. the only disputed qUestiQD in this case 1s whether the 

accused intended to remain absent permanently from his organization. The 

defense will show that this, was not bis intent. I:p. fact, a contrary intent win 

be shown by the testimony of accuse<,l, bis wife, Rnd the stipulated testimoJ)Y of 

bis father-in-law. As to the admitted offense of AWOL, the defense will show, 

for the conside_l'ation of the court, the existence of extenuating and mitigating 

circumstances. 
11. Evidence. 
a. Oross-examination of Pete Jones: That Rccused was a good and reliable 

worker j that,Rccused told bim several times of bis need for money to meet 

JUedical and hospital expenses. 
b. Offer in evidence, as Defense Exhibit At a written stipulatJ10n of the testimony 

whlich Mr. John Johnson, Mlnneapolls, MInn., would give if he were present. 

o. Mrs. Irma Arnold of Mankato, Minn., tbe wife of accused, wlll testify as 

follows: "Wife of Peter Arnold . . . resided with father In Minneapolis . . . 

husband in Army at Camp St. Oloud . . . husband only able to come home one 

week·end each month • . . married 8 years • . . has 3 children . . . she became 

very III on 15 May 60 ... on 20 May 60 she became worse .•. taken to hospital 

· .. emergency operation ... on 8 lun 00 husband visited her at h()8J.)ltal in 

Minneapolis . . . In hospital 8 weeks . . . special nUl'lle 4 weeks . . . after re­

turn from hospitai it was necessary to have help at home ... care for her, 

Children, father ... husband said he was AWOL ... accused worried about 

his status ... said many times that he would return to his battery as soon as 

he paid bills . . . planned to return after payday 1 IUn 61." 

a. Accused, Private Peter Arnold, Btry A, 56th FA Bn, Oamp St. Oloud, Minn., 

will testify as follows: "He is the accused in the ease ... on 4 Jun 6() went 

AWOL from bJls unit at (lamp St. Cloud, Minn. . . . on 15 May 60 wtlfe taken III 

· .. asked one of the medleal aid men In battalion dlspe'1S1lry If wife conld be 

cared for In station hospital and the me<l!lcal aid IllIUl told him the station hospital 

had no facllltl()S fur treatment Of dependent. "1«)ept .those who llved on the post 

· .. prevdoUsly hrul tried to get qua.M;ers on the poOtl/ut they were unavailable 

· .. asked battery command~r:'tor,leave .•. n~~J'ta,U.te4 .:_. " was worried .•. 

on 20 May 60 wife'S condition -beCti,oo worse .,',' .: she,'w~s t~ken to hospital ._ " . 

again requested leave ... _DO,SUccesj:I, • : • cou'419n1y ~t oo~,weekwend pass each 

month ... lett camp St. C'~nd o~ ~.~ IIi>. ~·:rUn .. '. went to Minneapolis 

intending to retllrn to camp in time tGr .rave/ne On 4 Jun . . . fQUlld wife very III 
, , .-;<, .. I i' '.,', ' " , 

· . . wife in hospital 8 weeks . . . expense,s :higb . . • help needed for care of 

cbUdren and father-in-law ... thO'l1ght' it lnecessary to get a ,job, stay home and 

save the c""tof Ill)llllidat ~ht •.. 110 Inten~,to desert ... Intended to return 

wh~11 ",Ife weU ..... bills paid . . . hospital imd doctor MUs totaled $800 . • • 

last of bms paid 1 May 61 . " .... likes Army career ... never told Pete Jones he 

wanted no part. of t1!e. Army and woui4 IUlVer,retnrn to it ... told him that 

there are times' wb.en. a persQn feels that' he' waut;s no part of the Army." 

e. Offer in evldenc~ an, oral stipulation as folloWs: On 21 May 60, an emer­

gency operation was performed at the Minneapolis General Hospital on Mrs. 

Inp.a Arnol~., the wife of the accused in ·this casej ,that Mrs. Arnold was in a 

civilian ho~pttal for 8 weeks after the operation and required a special nurse for 

4 weelQ> of this time; that the. hospital bm was $600 and the doctorblJl was $200; 

that these bms have been paid by the accused at ·the rate of approximately $75 

per month, the last, paym~nt ~n the hospital blll having been made on 1 May 61. 

The expenses incident to the Ulness and hOspitalization of Mrs., Arnold were not 

, covered by the Dependents Medical Care Act (10 U.S.C. 1m1-108~): 
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12. Argument. Before the court properly can find an accused guilty of 8. cbarge 
ot desertion the prosecution must show beyond a reasonable doubt that the ac­
cused intended to absent himself permanently from bis organization. What does 
the evidence show in this case? There is prosecution testimony'by the shop fore­
man, Pete Jones, to' the effect that accused told "him be'was AWOL from his unit 
at Camp St. Cloud. Minn., and that he wanted no- 'part of the Army ·and would 
never return. Arnold has denied the making of this' stafem'ent. In snpport of his 
contention that he at all times intended to' return: to his organization, accused has 
testified as to his intent to return and has introduced to. the court the corroborat­
ing testimony of his wife and, by stipulation, the corroborating testimony of his 
father-in-law. The court wllI recall that these corroborating witnesses both 
stated that on numerous occasions accused discusae'd hi~ problems with them and 
clearly indIcated that as soon as the fai:pUy'w'as"c:hlt 'of' debt he would return to 
his battery. The uncontradicted defense evidence"SboWs-:tbat'!the' accused made 
regular monthly payments on the indebteaileiJs' 8.Iitl'iita:d paid bis medical ,b111s in 
full by the first of May, The expected' tim.' of bls'retUrn ~as thus based upon 
the happening of 8. certain event-the pay'metit'6l'lns bllIg. ' In fact. according to 
the testimony of the detense witnesseS, -the ,accusedl having accomplished his pur­
pose In accordance with his plans, *as prepfrMng t6 return to Camp St. Cloud on 
1 Jun 61. Accused has admitted that 'he \vent'AWOL. He now reaUzes that the 
procedure he adopted was wro'l:i_iJ'.. ~~:\V~verf ',]):i~>action was motivated solely by 
a genuine and worthy concern for-the: w~d're of'hts wife and famHy. The'court 
has heard the uncontrovertedevidiWce Dt the'de:fense concerning the seriomf'and 
lengthy 111ness of Mrs. 'Arnold a_hdlin'~y·tiroperlY' bIke t~ese exteh1.'tnting matters 
into consideration,.' Nbte alsO th!~(tlle.acCused' is a 'good 'worker, 9.lhechanic, and 
wantstomaketheArmya1~,~~r.<'! ',"I ,", , ' • 

13. Instructions. (To btl a:tillkll~"aS separate lnelosures.) 
Defense'S 'propoged 'h{strrtCt1oh~:\~, the. case of tTnited State8 v. Peter Arnold, 

Btry A, 56th FA Rn: ,'''; ", 
You are InstrucWd'thl,t the IICCuSed',,. plea of'gUllty of tile lesser Included 

olTens. of aba,ence, wl'j:\)~\ieIMf~' \,Il1i warrant It finding of guilty of that olTense 
without further proot:but ~1r1lf.(pleA 'Of'gullty'of absence without leave to a 
charge of desertion is' hot ifsel:t;'n su'lD~f~i:jt"baSis for a conviction of desertion. 
The court is instructed that lio inferen:~ 'o~:ati i'ntent 'fu' r'em'ain absent perma­
nently arises from any adnUssion involved' i:h the:-1,>I~ or '~lty to- the lesser 
included oft'ense of absenCe- without leave, and' to' watrs.'nt a c6nvicUon' Of deser­
tion the evidence must establish this Intent Myond reasoMi>l~doubt, , (This 
instruction is modeled after'instrUction in apPertdtx :VU;'DA -Pam 27-9, The 
I.law 01ftcer. In an Air Force case, follOW lflbd~l Instruction 'IEtfect ot' Plea 
ot GuUty" and appropriate note thereto.) 

11. Matters in mitigation. 
a.. Accused will testtfy as tollows: "Se~ved from 19 A,u$' '42 to- 21 Nov 45,with 

honorable discharge ... tank mechantc ... corporal-tn' Jun 48 ... sergeant 
.1n Dec 48 ... overseas in Europe from Jan 44 to' Sep 45 " . '. 1n Norriiandy on 
D-plus-24 ... ETO ribbon with three battIe star's ' .. '. 'go6d conduct 'medal ... 
never court-mai'ti&led ... reennsted' in Jul 50 1:)-ecause"of'-Korean' conflict." 

b. ~rgument as to sentence,: PriQr_ s~tless 'r~ord . .-: his misconduct was 
callsed by' temporary disre_ga'rd of',' possible consequl;IDces when:' h~ was taced 
with overw'helming 'difficulties ... n·o: reaSlon 'io bJUeve' accu:~ea' requires oon­
thiement to asS,1)re his rehabnlt~ito;;' _to Per~or_ili::"h(;mo~~bie'·'tind :y~t'uabte eerv­
'ice ... it. ~on~nement or"Ptln1tive _dlscbarge fs' 'i~~d" ;It :Wnl_r:~8ult 'In severe 
~lun,lsq~e~~.,of~' ma~"tor takl~g"care, of his fa,m.llf,'.,t't ~rf~i~h his, fam1l,y 
.more, ~~aJ1:,i~,,~il1 ~llni~h, th~,:acc~~~ ,~ . ~ ,rec()mme~:~ ·that, any ,Pti~iShment 1~-
posed not extel!d to cQnfln~ent or punltl'Ve discharge, ' , 

16. VIari«1 aitlB. No;;.. ' '" , 
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AppendIX IV 

MOTIONS , 

(A) Motion to dismiss because offormer punishment. At the trial of Private 

Jone,s for leaving bis post as a sentinel ~ore he wa:s regularly relieved, in 

time ot peace, in violation of Article 118, the defense, after arraignment but 

before pleas were entered, moved that the charges be dismissed on the ground 

of former punishment. At the hearing the def<ll18e showed through the testi· 

mony of the accused's company commander' tbat On the morning after the 

alleged oi'tense the company commander restricted the accused to the limits of 

the company area, that thereafter he did not permit the accused to participate 

in the regular training of the company, that the accused remained in such 

restriction for a perlOd of 7 day,s, that on each of these days the accused per­

formed kitchen po-Uce duties from abOut (mOO hours to about 2000 hours, and 

that the company commander would not have SO restricted the accused had he 

not been found oft his sentinel post. The duty roster 'Of the company was intro­

duced to show that the accused had recetved no credit on the roster for per­

forming kitchen poliee duties during the period of restrietlon. On cross­

examination :the company commander testified that he had not intended to 

puni1Jh the accused under Article 15, that- he had not advised the accused that he 

was so doing, that he made no entry in the company punishment book pertaining 

to the accused, and that be felt it necessary to restrict the accused pending trial. 

To keep the accused occupied, the company commander directed that the accused 

be assigned to kitchen police duties. The defense argued that the accused had in 

fact been informally pun1shed for his alleged offense by the company commander 

under Article 15. ,', The prosecution argued that the testimony of the company 

commander indieated that the aCcUsed WIlJ! not pnnishild under Article 15. The 

prosecution also argued that; 'even ia,9sunihig the ~,-,was so', punished, the 

oftense charged was n()t a miiio~ofte\;seuiid~th«'prbHi!iol)8 Mparagraph 128b 

of the Manual, as It carriOd all!aJdF..~,&~.hhie~fiof. oori1illement for 1 year, 

and that, therefore, former punishment ""uld' not Milsserted, 

As it appears clear that the 6fte"""chiirgM' \\iful""t it miilOr oftense "s defilled 

by paragraph 128b of the Manual and that discipllnary punishment therefor, if 

administered, would not bar a subse\jiielieti'iiil' for the ottense,' the law ofllcer 

would denY the motion. 
(B) Motion 'forsevel'lUlU.Tile,accnsed were arraigned at a common trial 

upon the folloWing charges lind' .rleclfications: 
OHARGE : Violation iof the 'UnlformOode of Milltray Justice, Article 134. 

Speoification: In that Private Robert D. Oros'tey, U.S. Army. Battery B, 

45th Field Artillery Battalion, did, at Oamp Ohatka, california, on or about 

17 March 1961, wrongfUlly have in his pos~()n five ounces, more or le9s, 

of a habit-forming narcotic drug, to wit: heroin. 

OHARGE: Violation of the UniformOode of Military Justice, Article 134. 

Specijlcatloo: In that Private RUfll8 Black, 'U.S. Army, Battery B, 43th 

Field Artilley Battanon, did: at Oamp Ohatka, Oolifornla, on or about 17 

March 1961. wrongfuUy have in his possession two O'Q.DCeS. more or less, of 

a hahit-forming narcotic drug, to wit: heroin. 



Each accused was, represented by h-Is own lndh:ldual defense counsel.,: Before < ' 

the pleas were entered, accused Crosley, through his-counsel, moved for a sever~_ 
ance "on the ground' that JUs defense is antagonistic to· the defense of ac'cused 
Black." 

To 'determine whether the defenses are'ln fact antagonistic and, at the same 
time, to protect the rigbts of each accu~d 'fr'om, prejudice, the law'oftlcer should 
call for an In~court (side-bar) c()Dferenoo ,or an out-of~court hearing in which 
to confer_ with coupsel fl?r both sides and the accused. For Instance, if he 
should determine that BD: ou~~of~court heari~g would be appropriate, the law 
(lftlcer should take the action_Indicated below: 

LO: The court. will reces's for a few minutes so that defense- counsel may 
present certain additional- matters to the law oftlcer outside the 
presence of the court. The two accuaed, counsel,fo~ botl\ sid8$-, and. 
the reporter w:1l1 J;"emain _in the Cf?urt~om for t;he ~~r1ng. It the 
court ,members will, remain in ,the vicinity of the courtroom, I 
shall advise them when the hearing has ended., (Note. ~e presi­
dent of a special court-martial cannot hold a side-bar conference.) 

The court recessed at 1400 hours, 8 April 1961. . 
After the members of" the court leave the CQ'Qrtroom, th~, law oftlcer may 

proceed as follows: 
LO: The, Reporte~ will reCQrd the~e pr~eeding~ , J,tet the ;re~ord sho:~ that 

it is' now 1400, hours, 8 April 1961, and that the two accused and their 
counsel, trial co~nsel, the law officer, ,and the reporter are present for 
a conference outside the presence of the members of the court. Will 
.defense counsel state the substance of the antagonistic defenses. 

DC: (For Crosley) It Is the contention ,of aecused Crosley that the heroin 
alleged to. have beeu found in his lw>sseSsion waif given. to bim by 
accused Black, for safe-keeping several days before it was found in 
Crosley's duft:el bag by the bat~ry comm,ander. It Is also Crosley's 
contention that the heroin was wrapped in a small package and that 
he was not i.::tformed, by Black as to th_e _ contents of the packag~ and 
did not know, that the package contained heroin until after it had 
been 'found by the battery commander. On the other hand, accused 
Black denies ever l)aving had possession of heroin and contends that 
the heroin found In a slmll~ package in the glove, compartment of 
bis jeep had been placed there without his knowledge. 

LO·: The ,motion for severance Is granted. ,Has trial counsel a suggestion 
as to which accUiled should be tried first? . 

TO: ,The prosecut1()n would Uke· to proceed _now .with the trial of -~ccused 
Black. 

LO: Is this satis:taetory rOO defense counsel? 
DC: (for Black) It Is. 
LO: These' proceedings will be transcribed, by the, reporter, and Included 

In the record· of .trial. It Is now 140l'ihOurs, 8 April 1001. wm the 
trial counsel advise the-president of the _court thrut we are ready to 
proceed.. ' 

(C) Motl"n for appropriate relle" because ofmlBletlillng "efeut In8peclflcatlon •• 
The_ accused was arraigned. on 11' March 1961· ,.on _the following cb,u'ge and 
specification: 

OHARQ~: Violation ot the Umfonn Code of MIlitary Justice, Article 111. 
IIpeoiftcatloo:ln that 'Ilrlvwte Frank D. Blaok, U.S. Army, Company D, 

326th Infantry, did, atOamll ;\.rllngton, VIrginia, on or about 1 Mareh 1001, 
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in the motor pool area operate a vehicle to wit: a truck, in a reckless man~ 
ner while drunk and did thereby cause said vehicle to strike and injure 
Donald E, Oa~ter. 
Before the accused's pleas were entered, the defense counsel made a motion 

for appropriate relief, .mting that the specification did not fairly apprise fue 
accused of the pa1t!cular offense charged, in that drul)ken driving and reckless 
driving 'are separate offenses and the speci:ft.cation might be interpreted as aUeg~ 
ing either or both. The defense .couns~1.;,s<?:n,~nded further that if it waS in­
tended to charge ·the accused w!lth reckless driving, the specific acts or omissions 
of the accused constituting reckless drlvl~!ljloll!d bea'l~g~d In the specltlcation .. 

As the specltlcation Is duplicitous a'nd 1Il1~re1tl!lng' In' the manner Indicated by 
defense counsel, the law o1Ilcer should talte the action indicated below: 

LO: The motion for appropriate reliet 1$ sustained. Is trial counsel pre­
pa~ to propose an' appropriate amendment to the Specilica tion? 

TO: I propose that the Specltlcatlon beal\l~d<!d to allege drunken driving 
by deleUng the words "iii a recJa.e&sJihanner." 

LO: Let the record sIww that the Specltlcation Is formally amended by 
striking out the words uin :a reCkl~ m:anner:" Is defense couDsel 
now prepared to defend. the accused oli' the Specification as amended ? 

DO: The accused requests a continuance to 15 March 1961 to prepare the 
defense. 

LO: Is a 'continuance tp 15 Ma1.'cll1OO1 sa,Uflf.a.crory to trial counsel? 
W:li~ , 
LO: The trial will be contltlUed to 15 'M1lreb 1961. Has the prosecution any 

other cas .. to try at:thls time? 
TO: I have nothing further. 

The court adjourned at 0930 hours, 11 March 1961. 
(D) Motlo" lor mistrial. Accused was tried for assault with Intent to com· 

mit rape. Atter the court was convened, the trial counsel inquired whether the 
law officer or any member of the court was aware of facts which might form the 
basts for a challenge against him. This colloquy followed: 

MEMBER: I was a member of a court which tried the a'ccused for an of­
fense which related to the type of offense involved today. 
I was one of the first officers in the battalion approached by 
the OlD on another charge generally in the area of the type 
of offense involved today. I was consulted by a psychiatrist 
who interviewed the accused ...... 

LO: That Is suftlclent. 
MEMBER: I am aware of certain polygraph examination. Which established 

that the accused Is a liar. 
LO: That Is suftlclent. 

Defense counsel should move for a mistrial asserting that the disclosures made 
by the member precluded the poasIbllIty of a fair and Impsrtial trial. This re­
sults from a bellet on' the defense counsel's part that the harmful effect of the 
disclosures cannot be obliterated by an instruction by the law o1llcer and a fair 
and impartial hearing cannot be given the accused. 



AppendiX V 

DESCRIBING· WITNESSES' .GESTURES· . . . .. .' . . 
A. I would say it was about 8S tar 8S trom bere to the door in the rear 01 

the courtroom. 
TC: WIU the detense agree that the dl.tance Indicated by the wltn ... Is about 

30 teet? 
DC: I would agree that It Is between 25 and 30 teet. 
TO: Let the record show that the distance iDdlc~ted by the witness Is between 

25 and 80 feet. 
A. Then he reached in hts pocket Uke this, Bud took out a knife. ·He opened 

It, held It like. thl. al\d began to walk towlll"d the top kick, like this. 
TC: Let the reCord _ show that as the witness testUlect,,' be put 'his. ,right hand 

In his right trollt trousers pOcket and. tile\> wl~l\drew hl ... ·rlght band 
from his pocket, ·i.eld his hand at his right ·slJe abOut belt high, assumed 
a slightly crouching poSition, and' 'walked; 81~wly to~w.ard; Is this 
agreeable to the defense? 

DC: No objection. 
LO: The record may so I"dleate • 

.. See 18. 



Appendix VI 

INTRODUCTION OF DOCUMENTARY AND REAL 
EVIDENCE 

(A) The following are examples of the manner In which the more common 
types of documentary evidence may be introduC$d in evidence by the trial 
counsel 'and the defense counsel Note the difference In form between rulings 
by the law officer of a general cOurt-martial. and rulings by the president of 
a special court-martial 

1. Authenticated extract COpieB of morning reportB. See paragraphs 143 and 
144 ot. the Manual. 

TO: Request that the reporter mark this 'exhibit for identification. 
REPORTER: This will be prosecution Exhibit 1 for Identification. 
TO: (Offering Prosecution'1!lxlilblt 1 for Identlfleatlon to DC). Does, the 

defense care to examine this? 
DC Inspects the document. 
TO,: Prosecution Exhibit 1 for identification' Is offered in evidence as 

Prosecution Exhibit 1. 
DC: (No objection.) (I object because .•.• ) 
LO (PRES): (Subject to objection by any member of the court), the 

objection of defense counsel is overruled (sustained). 
Prosecution Exhibit 1 for Identification Is (Is not) 
admitted In evidence as Prosecution Exhibit 1. 

Note. This procedure Is applicable to a duly authenticated copy of any official 
record. For example, confinement co~l4 be s~ow:.n, by an authenticated extract 
copy of the guard ~port j p~~lou~ _(}onvictJ9ns, could,,:t>e shown by an authen .. 
ticated extraCt copy of the acCUlM!d'g' service r~rd.'.:, 

:. ehe.b. 
TC: After accused . bou~ht the radio,' what did he, do then, If anything? 
A. He wrote a che~k in Pa~ment ~~r, ii and ~ve it ,to me. 
Te: Request that the r~porter ma*. ~Is ~'!l\lbIt for Identification. 
REPORTER: This wI!! be Prosecution Exhibit 2 for Identification. 
TC: (Offering Prosecutlon.Exhlblt 2toridenWication to DC.) Does 

the defense care to examine this? ' 
DC Inspects the document. . 
TC (TO WITNESSj: I hand you Prosecution Exhibit 2 for Identlflca· 

tlon. Do you recognize this exhibit? 
A. Yes, that's the check: the accused gave me. 
Q. Do you know who signed the check? 
A. Yes. . 
Q. Who signed It? 
A. The accused did. 
Q. Ret~rring to the reverse side of the check, Prosecution Exhibit 2 

tor identlfication, do you know whose signature appears there? 



A. Yes, mine. I indorsed the check betore I deposited it to my account 
in the bank. 

Q. Did you ever see the check, Prosecution Exhibit 2 tor identification, 
after you deposited it in the bank? 

A. Yes, it was returned to me by the bank a few days later. 
Q. Did you ever receive payment on the check? 
A. No. 
TO: Prosecution Exhibit '2': tor :identUlcation is offered In evidence 

as Prosecution Exhibit 2. 
DO : (No,ob;tectlon.)· (I object because .•.. ). 
LO (PRES): (Subject to objection by any member of the court), the 

objection of defense counsel is overruled (sustained). 
Prosecution Exhibit 2 tor identification Is (is not) 
admitted in evidence as Prosecution Exhibit 2. 

I. Letter.. See JMU'agraph 143b <>f the ManUal. 
TO: After the check, Prosecution Exhibit 2, had been returned to you 

by the bank, wbat, it anything, did you do? 
A. I wrote a letter to accused advising him that his c1;teck had ~een 

returned to me by the bank. A few weeks later I receiyed a letter 
from the accused In answer to my letter. 

TO: Request that the reporter mark,' this 'exhibit for ident~fication. 
REPORTER: This .will be Pro .. cutlo~ E1<hlblt Sfor Identification. 
TO: (Oft'erlng Prosecution Exhibit 3 for identification to DO). Do you 

care to examine this exhibit?· , , 
DO inspects the document. . , ' 
TO (TO WITNESS). I hand you Prosecution Exhibit 8 tor Identification. 

. Do You recognize .thls exhibit? .. 
A. Yes. 
TO: How do you reC~gnlz'{ It? ". . 
A. It's the letter, .1; : r~lv~ from" the ~accused concerning his check. I 

8m fl.litiil1ar 'with' -his' handwriting and' recognize his signature. 
Q. How ~Id' f,ou: II 'tec~r~'e, dii\:t "le'fter, P~cisecuti~n Exhibit 8 for 

Identlficatlhn?' . 
A. It came _ thrQugJi,,- the 're~lar' m~l1. " ' , " " 
TO:' Prosecution Exhibit 8 .·for Identlt)catl~n' Is o!,(ered In ,eVidence a. 

Prosecution Exhibit· 8 .. 
DO: (No objection.) (I object because .... ) 
LO (PRmS): (Subject' to objection' by any inember of the 'court), the 

objection ot defense' coullseI, is, Qyerrvie4," {sllst8.1ned). 
Prosecution Exhibit 3 for identification .Is (Is not) 
adlil1t~ed in evidence 8S, Prose:cution ',lD~~;~Jt ,1 3. 

I. Plwtographs. See paragraph 1440 <>f the Manna! for the .rw .. concerning 
the admtsslblUtyof photographs. ' _',: " " 

DO: On 16 June 1961, did you go to the niot~r pool 'of the I>6th Field 
Artillery Battalion? 

A. Yes, sir.' 
Q. What did you do there, It anything? 
A. I took a photograph of a jeep In the park/hg lot there. 
DO: Request that the reporter mark this exhibit for, Identification. 
REPORTER: This wlU be Defense Exhibit A for Ide"tldcatlon. 
DO: (Ofterlng Defense Exhibit A for Idel!tlficatlon "10 TO.) . Does Ibe 

';IlJ, ': pr~t1on care to"~xariline tbis? . :;, _ ( .-
: !T«:i'lnsl1eCtsthe exhibit.' , 



DO (TO WITNESS) : I hand you Detense Exhibit A tor Identification. 
Do you recognize it? 

A. Yes, sir. I do. 
Q. What Is It? 
A. That Is tbe photograph which I took on 16 June 1961 ot a jeep 

that was parked In the motor pool ot the 56th Field Artillery 
Battalion. 

Q. Is Defense Exhibit A _ for identification an accurate representation of 
the jeep as it looked to you at the time the picture was taken? 

A. Yes, sir. 
DO: Defense Exhibit A for Identification Is. offered in eddence as Defense 

Exhibit A. 
TO: I object because It has not boon, show.n that, this jeep, photographed 

on 16 June 196~, ·is, the· same jeep, which. was involved in the 
accident on the evening of 15 June 1961, 

LO (PRES): (Subject to objection by any member, ot the court), the 
objection of trial counsel is overruled' (sustained). 
Detense Exhibit A tor Identification Is (Is not) accepted 
in evidence as Defense' Exhibit ,A. 

5. M."", sketches, """ cluJrts. OoWlsei mu.st kesp In mind at 'every stage ot 
the trial that while the court is present and can see wbat occurs, the reviewing 
authorities are limited to wbat appears in the record. Therefore" if a sketch 
appears on a blaekooard or easel, and thus cannot be attached to the record of 
trial, an accurate reproduction of the matter shown thereon must be made and 
included in the record of trial. The following lllustrates the proper use of a 
small sketch which has been introduced in evidence: 

TO (TO WITNESS) : .Oan' you point out on Prosecution Exhibit I} where 
you were standing at the' time you say you saw the accused? 

A. Yes, sir. Right here at the corner of this building. 
Q. Take this red pencil and mark the spot with the, capital letter "A." 
A. (Witness takes pencil and marks exhibit.) 
Q. ,Can you· point ou~ on Prosecuti(,Ill Exhibit IS the place where the 

accused,was wben,you . .first saw.him? 
A. Yes, :sir. He, was light' about, li,ere,.- ,walking' north. 
Q. Mark tbat spot "B" with tbe red pencil; " 
A. (Witness marks exi)lblt.) 
Q. Now will you draw a line with the red pencil I~dlcatlng the route 

you saw the accused take and indicate with an arrow on that line 
the direction of travel. 

A. (Witness marks. exhibit.) Well, he went ~long the side of this 
building j then he crossed over this field and entered this building 
by the side door. 

Q. Mark with the letter "C" the place where he entered the door. 
A. (Witness marks exhibit.) 

(B) Items of real evidence, such as clothing, weapons, and jewelry, are intro­
duced in evidence in the' same way as documents are introduced, that is, they 
must be identified, shown to be relevant and material, and then offered in evi­
dence. Unless the testimony in the case, has developed a full and accurate 
description of such objects, marks, or wounds, the record of trial should include 
such a description, since it is ordinarily either impossible or impractical to attach 
them to the rec!lrd. For example: 

TO: What did you do atter signing In? 
A. After signing in at the orderly room, I went to my quarters. 
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Q. What was the· -ccmd1tion 'of your' quarters'? 
A. I 'found my personal belongings scattereeJ. "aU~ over the room. 
Q. What did you do then? 
A. I checked. to, see it anything was missing. 
Q. Was anything ml •• lng? 
A. Yes. My radio. 
Q. Can you describe thl. radio? 
A. Yes; - It is a' ,Zenith, fonr-tube, table-model radio. 
'Q. It you were to see this radio again, would_ you be able to distinguish 

it from other radios of the same make and type? 
A. Yes. 'My radio has a black plastic case. The dial hand is bent toward 

the left, and one of the numbers on the dial is blurred. 
TO: Request that the reporter mark this exhibit for identification. 
REPORTER: This will be Prosecution Exhibit 4 for Identlllcatlon. 
TO: (Olferlng Prosecution Exhibit 4 for Identlllcatlon to DC.) Does 

the defense care to examine this? 
DC Inspect. the exhibit. 
TO (TO WITNESS) : I hand you Prosecution Exhibit" 4 for identl· 

fication. Have you seen, it before'? 
A. Yes, it's mine. It is the radio that I 'told you was missing 

from my- room. 
Q. After YQu diSCOVered- it to be missing trom your room, when did 

you -next -see the -exhibit? 
A. I saw it the followhlg morning. 
Q. Where did you ... " It? 
A. I saw the radio in '.the :ac(!Used's wan locker. 
TO:, ProseeutioD' :Exhibitl 4· tor identification is ofrered in evidence as 

Prosecution-,E:x:hibit,4,-and permission is,requested to withdraw it 
at the conlllUsion:'-of !the tl!ial and substitute a -wdtten' description 
th'erefor. . " '> 

DC: No objection. 
LO (PRES.): (,lilllbji>ct'to"oll.1ecblon by any member of the court), Prose· 

cution E;x:hiblt,4 for 'identification is admitted in evidence 
as'; £l!OSeoution- ',-Exhiblt"4,'-'and a description may be 
sub.tltuted,,,· 



Apperadix VII 

D~p()sl'i~QN$~, .. 

(A) Reque.t to.take ora!.depo,ltIoJl·,,· ·,'i •. j, 

HEADQUARTERS, 'FOnT' SAIN'r"6LdUD, jl,fINNESOTA 

Ol'jI'W.E Ol' THE S.TAl'l'JVPG]\l,!l.DVQqATE 

l'SCJA-MJ-A21lO 8 l'ebruary 1962 

SUBJECT: 'Request to take Deposltlo~ Un1teil States. v. Thomas Sublet, 

RA12S45678, Headquarters dOmptllly,; 59th Quartermaster Battalion 

Fort Saint Oloud, Mbloesota ' 

TO : Commanding General 
Fort Saint Cloud, Minnesota 

1. PUrsuant to the provisions of paragraph 117a, _MOM, 1951, request permls· 

sion to take the oral deposition of Master Sergeant Henry J. Simms, Headquar­

ters Company, 5Yth Quarte~master Batta'llon, at the Office of the Staff Judge 

Advocate, Fort Sabit CloU:d~>Minnesota, at 0000 10 February 1962. Said deposi­

tion is to be taken in"eOnn'eotl'oD' with- tbe cbarges 'and specifications in the 

pending General Courts-Martial against Private Thomas Sublet, Headquarters 

Company, 59th Quartermaster Battalion, alleging the willful disobedience of 

Master Sergeant Simms' order.,! ,,: , 

2. Master Ser"eant SI,m'P~, l:\a~, b~en ordered t.o depart his p~esent. station on 

12 February 1962 and to proceed ~o Headquarters, European'-,Oommand" ,APO 

408, New York, N.Y., on a perinnllei>tccl1anire of statl.on .. ,mh~pr.t.lal,ln~estlga­

tion indicates' ,that, hQi'Wl1l:,-,be; al!liec_aJry+~iprosec'dtion"',witness 'oonaerning tb-o 

specifications and '.chargeiiill~lI?c~!IIf1l:Ii;~!\OJ:!jl<l¥.q~;.pf!:'P'd.ts, C' It·.!s antici­

pated'that on oral-tdepo'8ition~Ma$t~1S9Dgeant1Stm1J).8(wllll\testrlfY, that:! 

On the afternoon .of 6. 11'ebru.)tl:~I\>WlhiiU 'PlW.l\\1l18c lI1Jmt .,Sergeant of 

Headquartet~ Company, ~m.im'9c c.,. 11?!!>,JIe$.!,ve atl0r~er to 

Private Sublet to mow t.h.e. \aw.tI 1.11' r.,?It.ii .. ,t:.;,Ol'ffl""~.I'~.' ",lIan~.D ...... ".1' . .oO"' .. (1) .. l.dg . 

. T-4(0) •. ThI.S order"!,,.~ ... ".$.,.~!llt _ !In. \\1; ... " .... '. '. ".U.t. c. WI ~.'. ,e!';~~ ... co. t. cM., ~U~tl .. 'l!l."t, .l'.~rl!llS.on. 
He and Lt l'erguson th"" ,1~iJ;hea~.c~~,Wlo '~!~-IlotI)Wg Mll,cernlng the 

order. When he returned about five w.lnlf~l'!', later, Private Sublet .had dis­

apP'l8.reilwlthollt. Jll@'ln~ tile lawn. 'He did not see Private Sublet again 

.tt.~t\I:~,jf~":I~ 'ilif:'~ .,\:,< . c ' 

',,,,;,,, •• 11"-',' ",;',_ < L\j •• ;" ,;",. _______________________________ _ 

HlRAM'TRUST' • 
Capt,JAGC 
TrlaI·Counsel 

.", '~(jq:~trK~l-Jlioui#' caret,hlt,' r~.d_ parasrap.h,8 11ts': '~11; MeM;' U{l.f,' And' ~pay~grQ)h 22 of 
this ptl:mphj~e·1)ef'ore 'using any' of tb'6 forni's ooJitMtled tIt. tbJe' at)pendt:t: . (. . . 



Copy-Sublet 
Tort 
Pleas 

lot Ind. 
FSCCS A-250 9 February 1962 
SUBJECT: Taking of Deposition, United States v. Thomas Sublet, Pvt E-2, 

RAl2845678"A Company, 59th Quartermaster Battalion, Fort Saint 
Oloud, Mlnnesota~ ~\ '/:" _~, . 

1. PUrsuant to the provision of P,aragDaph' i17, Manual for Courts~Mart1al, 
United Statl'S. 1951,Captaln Omar ,:(,Ieas, JAGC, 01llce of the Staff Judge Ad­
vocate, Fort Saint Cloud, M~nn:esota, ;18 i::Ure6ted to cause to be taken the depos!· 
tion of the tollowlng named,' person, to be us'ed in evidence in the trial by court­
martial entitled United States v. Private (E-2') Thomas Sublet, Headquarters 
Oompany. 59th ,Quartermaster Battalion, Fort Saint Oloud, Minnesota: 

M/Sgt Henry J. Stmms, Headquarters Company, 59th Quartermaster Battalion, 
Rort Saint Cloud, Minnesota. 

2. Captain Hiram ~rust, JA,GO, and Captain Roger:_ TQrt, JAGC, this head­
quarters, each certified In accordance with' Article, 27b",'Unlform Code of Mili­
tary Justice, are directed to represent the prosec1.ltiO-n _and the defense, respec­
tively, in the taking of the subject deposition t«i -be Used in the court-martial 
of Private (E-2) Thomas Sublet. ' " 

FOR THE COMMANDER: BARTIL H. BOTCH 
. Captain, xqc ' 

, • I 'A •• rld!ub;"t, G~DeraI 
(B) Sugg .. t.d1orm for d.pOJIltJon;'onoral."ammalion 

UNITED STATES' .; "",,,,, 
1'8 :', ',' ,,_J, ',~' :':':·"L "l" ~ 

Pvt E--2 Thomas SUBLET, JR;, " '} " ", ".' Ii' , " ,. , ' 

RA12845678, Hea:aquarter/l",IC, omj)tl, m', ,59th " 1J'JiJ pi O~ 1 T 'r QW 
Quartermaster' "Battl\l1on,'1, y.-,:).1ti.,_,,Pf,,, ,H '-, ',,"')! ': ': iI, 

Fort 'St. 'Cloud, "MinYl~ota'''! ",: 1"; -''t~)m,l'/'} \ ')'" I;;" ',; <., . 
TO: Let the ,recolld ;refiecf thatl:lrthis\'_de:Posib16n~ proceeding commenced at 0000 

hours, 10 Februa:ry 1062;''"-a:n<the !(:)mO'e'~Qf:ftJ:J-e'iSta1f. Judge' Advocate, Fort 
St. Cloud, Minnesota, pursuant,to'-al1bho1'itiVI14ttaoh~d:~4eDetoJ as IncH)'sulte _1. 
Present at the taking of the, de))Ositlons!',at'M 'H,\ :1), "I .. 

Captain: Omar Pleasi .officer Til.klhg ~ep6Sitio~. I., "., \ ;' 
Caytatn Hir,ll:~ 'Ttust, 'Trial bou'nseL' ,,)i;J~_' ,,_' :_;;:_', 

_paptain Roger' 1.'XO~t, Appolntet;l Defense Counsel: 
Pvt., F;'~f'.rhom:~s"'~ublet",AcCUSed. '. J _, r, ~.':r 
M/~gt trenry •. Simms, Depone~t. 

Let the record further retlect that Sergeant SI!\!1JI01$hPJ;l'1if\ll! 1;0' t~stlfy 
as a witness _ for the pros~1,1tion In the forthcoming general court-martial 
appointed byrPl\1i~I.'gra.pl,1·'22j Special Orders No. 18, Headquarters, Fort 
Saint Cloud, Minnesota" .4ated 28 January 1962, case of United States vs 
Thomas Sublet, IIvt E-2.',· 

'" l,eql!~, ~~~~rd, re!lec! that Jhr. Irl,1I1, ~m.l~~eL~d'1l,~,tp,f~ "t~~ .l)e,~,"i'~iiry 
oath to the"':l!p<>~ter""Mrs" .Iil"rll),ell~dbbll'> ,~D(j"t»!J,t! 1;\10 ,4eI\01l.n~"M~$ter 
Sergeant Stmms, was likewise sworn. 



TO:, Will TOU state your:rull n,ame, ,grade, or'garli~ation" and armed'force?' 

. ,. A; HelI~y' J. "Sinim!l;' 'Mlisti.r' s'e~iiIla:n(''1\Alli'6\h284. He.lilljuarters Company. 

, 5~th Quartermaster ,_B~ttaUonL U,nlt~ -~th:tes!;i*r'mY, 'Fort Saint Oloud, 

" '" :M:lnnmot'a', $lio:1-- "" - '.' ':' I r_ I"~ !tWJ",,-!.".'. '" _ .,'1 

Q. Do you know the accused in tl11_S-')aUge?,nd ')1;1 n.' '<d.' 

A. I dOj sir. , I' '<',':',' "; ",il.[Hf,:",, .!11,',·"(\I,, 

. Q, If'you se.!hlnipresent. \"ilr'yollvolht'hltlwtiuid"ldentlfyhlbl'by name? 

A. P~lv~t~ ThomasSnbl.t;si"II~\I{li~ll\~'tfG'li~e~jr:i: .', . 

TC: L~t til. r .. cordretl~"t that Hie d~rlIfll~lle'lbal_the '~ccu_ as he Identified 

··hIM.· bY. D.'lUn~.".",'(Towtili .. · .. s~i''D'ffeCdnlt~lJlfri.;;'te''.\i't.i:c). "",'t .. O.6 .. February 1962. 

" what'were'y'ortr inlilti.Jrr«iYfl~' 8jji~II~l!a'y'?"'iI '<> " , 

,A. 1a;tlil~~t~si;s~~~~~!\~:~~~~r"1~~tJr~~~~~y,:' 59~~ Quartermaster 

lie ., III .'. ' ,i.'" "'." * 
:rC :.~DJri60!<l~:i~l:ge~a?~rJ·it:f!J~~'L!;;~;:!e;~~~~e~0:~e:~:; 

'the 'accused?' - ~:, ,- ;" ' \\;',_'fwA" ';', ""_i_'I " ". 

DC: I object to the last qUest!OD asc~li\igtor~.~tsay. . . 

OlllcerTakl';~ DeposltloD: The objection of t!\~ a~eDse C011Ds.I wI!! be Doted 

, '. '. 'and made part of thls)'~ecord.·· ' 

• * • • • • • 
TOiWI\1 tl;\~,~~wi;\er iq.~f~1!I$·JlocullleIl~·~~ :Q~PO~ltlOD Exhibit (1) for IdeDtI­

'. fI~!,~Q.D'" s,er~.~ ~. t.~.lll1D\ ••.. '~~. ,Yl>ll .. :r.ecogni .• e,p.,.epP."ltlo.n Ex." hlblt No. (1)'/ 

A, YO$', t!J.l~.J~ia/l,}Il1~~\,~ec'l/»t, we~eln thO,1\nlt. The amount of tools 

and the date o~ the transaction was written on It by .me .and It was signed 

by Private Sublet. . . 

TO: Let the" lIecord"refiect"th-at,{defense ccounsel- was shown anti examined 

Deposition Exl;\lblt. No" . (l),,·toi"'I<\entiftCatloD: ." 

• ,. ,", ,''L~' , • ". • • 
,,',,' . ljJJ1,08fi1'. JDXAMIN AT10N 

DC: I have no futtlier qu~'Stl()nS,'''''' d 

TO: W1l1'you sfa~ wlier~'you can be located on 14 February, the proposed date 

o'f tills trial?' . ".' 
A. I am belirg i~anst.rr\!d on it' 'iieriilail~n'tiffi.a:irlitl'ilt stattiiri.' My add~ •• on 

14 February wllI .. ~, Helidil\lt'fterS;'!!l1i!!o~IlCoililri":1ld; APO 408. New 
York, N.Y.-"' '~"",.1 ' " :';;,J"_\-,}',:"" tl':l' ,d,', . 

TC: The wltlless will "be:ffari.1"W.lhi;tor~'th1. depoSition" Is typed. WI!! the 

defensi w-aiv& tne deponent's signature on the deposition? 

DC: We wilL , 
TO: Let the record refiect that these proceedings terminated at 1650 hours 

this date. ... 

··The otHcer taking the deposltton makes no rullng on objeettons. The objeCtions made 

at tbe taking of the deposition are ruled on. by the law otHcer (PreSident of special courts· 

martial) at the trial. 
"·The otHcer taking' the deposition should not conduct an Independent examination of 

the wltnesa:. -The appropl'iate certtftcate of the otHcer taking the depOSition appears follow­

in8' 'this point ,(see DD Form 4r:16 or AF JAG Reporter No. 1-1962. as appropriate). 

" { 



(C) Presentation of d'jiomloll.li6I>DbUrt:';':~tlons may be prt,sented to 
the COUl',t '1rQbst~t~(l11r.,~,:~g!!RW,!I!'~ ,:lZlll'I,.:, /1;m;,1 fJJJl ":.L,'f : 1r'l < "" .,' • 

TO), '", U'ffi~'If$ tb"hW.~, r~l/fr,WFr'II!1¥J!:, 1:1\IM'I':!d~I~ !,,~~secutionNumber 
1- , _ .'ll,JorJ~~p,tl~~~~9:~. r~,}:ir:l.I:~ 'iH,ifilt~J:;d- <ml~:r;I!"i -, "C, ,.: 
REPORTER: T~ls will be Prosecution's Exblblt 1 for Ident!l'ca,\lqp" ()jJxhlblt 

Is handed to tlre1a'l\(.~~e;'j>,fj" "'c,I' ",'.," '''L,' ',: 
LO: (Examine. tire e~hW[t.) Proceed. ' 
TO, (Otterlng ,li\~O,s,~U,~\9!, 1~I!,\bAt .l.~?r" ,1~'!I\lfI~'!,\Io.p,}O detense" counsel) : 

Does defense~9'llJI'el c~r.:~!,examlne,~91s?, ' 
);l,\l: "',' ;'!e./ ~arik '~PI'ltCOeten.e counsel ",speqts the, exhlplt.). 
T,Q: '.' ' Pro~eC'm~n. /llxhlblt 1, for Iden~lflc~tloll, the deJ/PsItIQ!l ot,Master 

DO: 
LO: 
TO: 

LO: 

LO: 

Sergeant Henry J. Simms Is ofl:ered lllto"evldence,asP,rqsecution 
:Wxhlblt 1., T\I., testlmOllY of thls.wltness' Is ottered by deposition 
b'ecause he presently resides in the European Comtqand, AP:0 408. 
~~w York, N.:r. 
(No objection.) ,(I .object because: .. '. ')'*.**" ' 
The oQjectlon of, the defense.'co\lDSelts «o~er,rU~ed)' (sustained). 
With the 'permissiori'lof tlie court r';W1l1" n~~ ;read' :Pro~e:~t1on 
Exhibit, 1 for identification. 
You may proceed. ('I'riar'cou;,;rie(reads, fi'OIl\ the deppsltlon.) 
NOTE; Defense 'coun~~l'fsb:buid"'be all'owed"to read lils cross­
examina'tlon if he' so :requ~sts. ,-
Th~t portion of the depOSition testimony just r~ad, by th~ trial 
coubsin (lind'''tlre d.fl,\\,~.ocouhs~r)' ftofu Prosecution, :Wxhl!>l! 1 
f<ir'ldent1ft~iitlbi{j.'1!\lli!ltP~a' IIi:evldijjjce. [,('l'h& deWSiH6n Itself 

"Is nbt altililtt&i ;''fh\\ti!toi'l>,'1lIi'e '~ou'rt 'fuay not ·tI,ke'jt'1rifo closed 
slission;)f' 'HI q'j.,:,i;wl-,r;' !!";';'" '" ,,{)' 

:1,';, ;",'; 

""''''A- fallu~ ,to -ob:j~ct_!PR' ths~,;grQ.und",tbll:tll.the deponen't:llaa>not ,bee:ntehc)wn to be 
unavatlable waives the right t~ ~~~~~,~ll~1f.-,~~h~'Wllg." ,;,~ (' /~'i 1'1'; ii :\ ,'; ,1 

• * • 

',. (,)f'\ j 'itl'L;o> 

';~ i., i';J1"l-,'.HI" Y "t! 11',:: 

~,<>l1 I:' t,>' WI. :'r ~ 
-,' -/ 

.;'.. ; ",t '''' '" ,W':fl , 
, , 

'J,' 
, " ~!"I , ;",11 

.! Ii' j 'J," ,. 
.,'; -),J 

" 
n:' I 

. " , .... ;,' "''-'1'' ,Ii '"~ 
";1"" '-,,~ .. il" ~ ,j ,,.,if1-' 1"" '''; ~,';}' 'J ," ;,;Il "!'I'~" 

• I,;' ;,i»d ,,(1",'1'1' "'J,' '," fW\j'iH"',,-';1,'$<,,:'1\ v;;-, "", ','l',/"'r,,\,. 
I" '~h ,-, ;:' .... ;ol; \,If;.; ';' .. f'1.; n,,\:,. ~ :" -,., "'Ji' !i" ~ .;:,,_1 ',<\rj, 
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AppendIX Vll1 

STIPULATIONS 0 

(A) Oral stipulations as to fact. 
TC: With the consent of the accused, the ·prosecution and the defense 

stipulate as follows: The accilsed surrendered himself to m1l1tary 
authorities at ibe post guardhouse; damp St. Cloud, Minn., on 1 
November 1961. At the time of his surrender; he was dressed in 
an OD uniform, 

(B) Orlllstipulatlons'as to .xpected testimo"ll. 
TC: With the. consent of the accused, the' proseCUtion and the defense 

, stipulate~that'if John Jones'were present in court and sworn as a 
witness('. he would testify substantially as follows: "My name is 
John' J o~es. I am a member of, the Minneapolis, Minn., Police De­
partment. On 1 November 1961, ·Private Joe Janies came to me at 
the Bryant Avenue Police· Station and told me that he was AWOL 
from hIs Army 'unit and wanted to turn himself in. At the time, 
Private Joe James ,waS' dl"essed In an' On. uniform." 

(C) Wrlttell stlpulatlo~ .. Wllihtenstlpulatlona ItS to fact and as to expected 
testimony uS\lally are placed before the court in the form of exhibits. For 
example: 

TO: R~uest that,the reporter mark tbls eXhlbl\t~f.ldent1jl~a,tlon. 
RE,fORTE.R:Thl$ will p •. Prosecution Exl1lblt.s for ·i~entUlcation . 

. Td:,to~~~ngi'ro~IWu,¥tonlil'l".Wt) t,?~)C!~ntUI~':tl0l"to 'DO,) Do.s the 
defense care to examine this? 

: l' ' 

DO: Yes, t'1l'n1<. ~9'1.." "", 
DO lnspectst!le ,exhl~lt. .'. .... . ..,' 
TO: (After sh~wjng the. ~hll>,ltt;o·:~e,fe,!.~,;, ~~I'I!~I.,),,·p.~osec,utlOJi .Exhlblt 

8 ~Q~ 1d,~tll\catl0!l, w)i!~h'~.~ .stlq\,latl9n J~. t<;> fact), (as to.expected 
testImony) entered into between the trial counsel and the defense 
counsel ,and the accused, is offered in evidence as Prosecution 

.,," .,<. ,Ex!ilblt>S; \ 

, ,q 

. ~, 



(D) Form for written stipulation as to f".t. ' 
Camp St. Cloud, Minnesota 

15 November 1961 
Stipulation 

It Is hereby' stipulated -and agreed by and 'between the prosecution and the 
defense, with the consent of'"'the' accused, that: 

The accused surrendered hl~s,elt tv' ;mJl1tatv, authorities at Camp St. Cloud, 
Minn., 'on 1 November 1961. ,- '" , - ',) . <, 

i~/~ 
JOHNJ. ARTHUR 

Captain, J AGC, Trial CoufUJel 

~~'J~ 
GEORGE ,R; JOHNSON 

Captain,J AGC, De/en •• ,Om" •• l 

,<+'.eXL S~ 
PETE) 'SMITH 

Accuoed 

(E) Form for written' Btlpulatlon iaa ,to'eJepected teBtimonll. 
Oltmp' "SWfOlond, Mlnne8ota~'" 

'., ' 'r' 15 November 1961 
, Stipulation 

It Is h~r~bY _8~~PVltiH~dl·_ari~':~~~'~~~,}:.~if'.~~d ,~e.~)Y~~n t~~. ,p~~~~i?~'~~~ the 
defense, with th"'eonsent~ft\\.~'lIc~u~"il,tl\at If 'J,olin J6n.s, i\4~,'LYndale Ave, 
So., Minneapolis. MinD';; were pitksM.tit 14 '~o'ti~(~nd sWo'rn as a witness, he would 
testify substantially as follows: ,,1:,1.: 'jl>':' i,,~.', "! 

On 1 November 1961, I was a member of the Mlnheti~1is, ,Minn,,; Pollee 
Department. On that date, Joe James came to.'-mf/"a't :t~e" B~a~t 'Avenue, 
Police Station and told me'that he was A ~?111 ~ro~i 1J,1~~:A:~t ~~1t and wanted 
to turn himself in. At the time, Joe James was ,dressed in an o:n uniform. 

• 'i ," : '/" ' 

·I·)~'~ 
JOHN J. ARTHUR 

Captain,J AGC, Trial Coun •• l 

~Ie.J~ 
GEORGE R. JOHNSON 

Captain, J AGC, De/.n •• Coun •• l 

JOE JAMES 
Accu8ed' 



Appef!dix IX 

REQUEST FOR COURT TO TAKE JUDICIAL NOTICE 

A request by the trial counselor the defense counsel that the court take 
judicial notice of a fact may be made substantially as ·follows : 

TO: Request that the reporter mark this e«hlblt for Idenllflcatlon. 
RlilPORTlIlR: This will be Prosecution lIlxhlblt 6 for lqentlflcatlon. 
TO: (Oaerlng Prosecutlon •. lIlxhIblt·6for·ldentl1lcationtoDO.) Does the 

defense care to examine this exhibit? 
DO Inspects the~lblt. 
TO: The prosecution .requests that the court tak& ~udlclal notice that the 

motor vehicle speed IImiton,·CampSt.,Oloud, Minn., on 23 June 
1961, was 1Q miles per. hour. , ''l'o,-assist· the law o1llcer and reviewing 
authoDlties' the Pll<lsecutlon. oaers to the court Prosecution lIlxhlblt 6 
for Identlflcatlon,."Prosoontlon.lIlxhlblt 6 for Identification Is a true 
extract COPY'·ofparapaph.8 .... Post Tra1IIc Regulations, Oamp St. 
.oloud,.Mlnn., datsd·14 J.un.1961. supporting the fact to be judicially 
,DOted"", ~l"" ~''', 

DO: It will be R.dmltte<l that such regulation was In eaect on. the evening 
of. 28· June ,1961, 

LO: The court will take jUdicial notice that . on flIB .. June ·1961 the motor 
.vehlclespeed .. llmlt on ,Oamp St .. Ol<>ud,i,MI!pl .. "wa,lO miles per hour . 

. ,liIro.aecut!ondEXIIlbit ,6,tol1ddentilloa1lloa,,1$ 4dmlUe!i In evidence as 
";:1"IProseout10n.)~Jt,-ft-r(t:;'r -,.il-; ;'.:-',-;, 'i,:'H 11!1';'( .'\~/(R':' 

/'o',l;:, !.Lf'. "J'/! 
i', ·t I' -;i1{", '1AfiJ"",fi ,;1); ;:\() ',il!,'lflW'14$:h, ,.,.1\ r . ',;t,~.,~;;: '.' ',-: 

,"'J'!! i --,t, ~" Jf!-f l;{f; i'~i,1.bij;: }:<j;,' i'lJt,,;, ;\Ji' ;'''.' I" 

·,,': 

, 'jjJ i'~W,n.{~ ~"1t)ii. li:I,'-'i '. "iv,.",·, . "'W'.",'·)"""" 
;:!-'.' I<F:ft\lI-;>!- 5,' :,"\;;> , ,,) 

" f,i', 

.-l!, 



r, 'Ii ,),:, '~;l:! .. 'd't.'; / 

Appendix X 
: .. ' ,:' '",i). 

OFFER OF PROOF 

DO: I ,call your-attention to 25 June 1960; Did you have a conversation 
'wlth the accused; Private Robert Stark, on that date? 

A. Ye., I did. 
Q~ Will you- state the ctrcumsta'nces'uilder Which .that conversation 

took place? 
TO: I object to this course of questioning on th& ground t1;lat whatever 

transpired during an allegad conversation hetween the at'!cused 
and this witness 8 months: befOl"e ·the alleged commission of the 
o:ft'ense bas no ·bearing on ,the issues' -in this case. 

'LO (PRES): (Subjootto objection by any' memoor of tbe court), tbe objection 
of! trial counsel ··is ,auami,ned'.'" The' :detense counsel will please 
con:flne~ himself to:'·matters!WiI1ich,ane -relevant. 

DO: Let the, record"ibdica:t~)that If l1rlvate Benedict Brown, tbi. wit-
ness, wel'e 'permitted Jto testify, he would state -that during a 

" coliver •• tl'6n1b.tw'~nl,t\Iea~cuBedjand'Pr!vate Brown at Oamp St. 
Oloud, Minn;" on 25 June 1960, the, ancused' stated·lthat' ,he had 
plll'<lh •• lIl!Jlt) tfuitilt w';%JIa football game which, 1W ••• 1IO; tokepIace 

• hi Milnneapi>l~~/Mtll~.,.\1~4"1lh. am:ernoon,(jf:26'~.Ptemoor 1000, 
,. tbe' tlm~ lIi.ltl!'(ojillbl'~>,kl1"J1d· <to,:·hw..'b~n' commftted in Roch­

e.te,r, Minn. 'During that cQilv,'r$ll.tfolr,~the'al!!m$ed1fbrther stoted 
that he Intended to g<> ro M'inn.ap6U. Qn 26 September to .ee the 
football game. _ , 

LO (PRES): The statement of -the defe~se counsei is rro1e1y tor t,he record, 
and the court 1s instructed tbatHds ~d~ evldence in; ~r~' caSe and 
should not be considerEm as such: J • 

Note. In a general court-martial case, if it appears that the o:lfer of proof 
might be prejudicial to the rights of the Government, th~ law o,mcer ·may direct 
that the statement be presented. at an out--of-court 'hearin'g' ot"th,at'it'be'submitted 
in writing and attached to the record of trial as an ap~llate ei:hi"it. 



i. Q,' ~~'fe"cm:. ,B1llS'IIJ~{ltl!)~;.m..JlAIL~ (. 
,,'~ '." ~r";"~U-1!'7'" ."(,-,;' -',' 1 October 1961 

SUBJ'E01:':.~ ,mp01t1 btiIteBciJ1J'. of, 'mI'ial**-' " t" 
f. ~JP'\, 

TO:- Oom~andi.q.~,Ptli~~r*~~"JI;',i~1.:l,h.o~f.Pj;H; ... J;i 
Company, ll',,1l8t1>,l!)fa.ntJ:y 
Camp 'Saint <Jloud', Mtnnesdila: ,I, ','(:) :;"1 (~J),\/' 
, .,,, d .-" ( 

1. Notifl~ation under paragraph :4~'i~),: ,JWjO,\l.£", tQS,.l, .ja hereby given in the 
case of: ,', ,) ;'):;1, 

2. ACCUslm SE.RVICE 
(Last nam&-First nam&-M;.I.) (Ht~;qEl, .NP, 

Doe, 'John" :,a: .. ,,,~vt,~~, RM8171400 
f I ,':".', 

8. TYPE OF COURT: 0 General "Ill! Speoial 
CQnvening· Authority: ,00 t t~t4 .inl 

4. SUMMARY OF CHARGES, AND FINDINGS: 
a.lST OF OFFENSES. (including 

ORGANI­
ZATION 

Co. F, 118th 
lnf , 

chargeand,speclficatio!l,numbers) PLEA, ,'iF~NDINGS 
a. AWOL (Sp and 'Ch I) NO G 
'b. Larceny ".(Sp alilliCH'II) , NO''''] "(~'GtW,'1 

5. Sentence: ••••. ~l>~!Ie...uI~ 'fI!t>Ei Ge"EIi'""l'tlleel> .... e; 

,.:. 

CHAUNCEY WEBSTER 
Captaln,OrdC 
Trial Counsel 

·[fJ(, "L'dillf'Gl .-j jJ{<"l H' Jm!1 .' Ii' . flJ)I, 

!,nrL~ _ gbiWnrul') -"n ((: p," "~Il ",,, 

,!":w J6Jr.:r,()1~toapeet,~ .U'!:F.Q/Im 1$69 .. ,.; , "', " 
... ·Thls form Is not mandatOry. Wherever appUcablej ,a,utnortze4 a'bbrevlatlons ~;y,~. ~ It)f,j~ 

preparation. , "fi, t '. ~-, t'r .l, 
···DIBTRIBUTION: 

l-Immedlate 0001 aooll8&d (original). 
I-Convening authority (unless otherwIse directed). 
1-00 confinement faoHtty (when the aocused was In pretrial confinement or the adjudged sentence 

Inoludes conflnement and the OQUvenJ.Ui aq~horIt)', has ~o~ ,d,~ ot)lerwl8e). 
····Btr1ke dut Inappltcable words. ,.. ", . " - ", , . ' 



Alpp.e1lJljx, XII 

SUGGESTED WcEEKL 1): REPORT OF TRIALCOUNSEL* 

Headquarters 

Camp St. Cloud, Minnesota 

ReportBControl Symbol 
JAG-3 

1 February 1962 
SUBJECT: Weekly Report of Trial Counsel. 
THRU: Lieutenant Colonel Albert G. Washington, JAGC, Hq, Camp St. 

Cloud, Minnesota. 
TO: Commanding GenerBI, Camp St}"CIOl.ta, 'Minnesota. 

Report rendered for wMk ending,lJ'iiiday, 1 Filbruary'1962, by Captain John J. 
Arthur; trial counsel for the general 'collrt~martild appointed by par. 35, SO 56, 
Hq, Camp St. Cloud, Minn., 17 Feb 1962': ' 

a. Cases awaiting trialmore'than 2 wee:kS':tro'm the date of reference for trial: . ·t!~ , . . ' . . 
Expected 

'Cause"'folJ delay*!fI 
date of 

trial Accused ': , ' 

Peters, Cpl Fra~k:E.,Btry 6 Jan, :6,2 H<\:V/"itiggdepp~tion~ f9r;i J7,Feb 
.. \'~'r .:-~ !. ;~k1~i,f"-';;';- '; j~'" ,wf,p:,d~c:l!t7.,lA:Q. .62 ,', ','. , . 

62 

b. Cas .. triectll'iit"in' WIlmW'tiJt.:'Johctlrl:l"8f'trlht"w';' Dot' f6rwarded within 2 
weeks from the- date 'of' refere~&E¥rb~lilfrfmVi?(, {I-'''';;\~:i' ,.1 J. 

',} '. ."",1/. ";\~',~ .. _ ,:,~, ,,:,~;,:, 

A~cused 

James, Pvt Tom D;, 
Co A, /jOth Eng 
Bn" 

Referred 

Potts, Pfe J6hll, Wi;' l1'Jari' 62 : 16 Jan 
50th QM CO. ;,: 

, 

62:iVl!n ir6spitall'1'1'"'2t' ''''5' Feb 62 
'"Jan>;62,l\;'; ~1',,,:!\· 

62 R~Pdritlflllll!lj\tek";6 F~b 62 
""6gl>'t2'~~~es:b~' : 
":CltliB~;:a! Iffiilii~~;: 

JOHN J. ARTHUR 
Captain, JAGC, Trial Coun8el 

*Thls form is not mandatory. Local commanding officers may direct that no report is required or pre­
soribe the form of report to be made, -However, unless otherwJ~ dlreoted by the conYfulfbg 'authoi'lty, 
this report is to' be submitted weekly to theiatter, through the,'presidiMtlo"tg.SIJl:Ilrlj}l(IOU1't-n'i~litiBI or the 

-'1~w-oftl.tlet'6ta 'Reheral cdrltt-IMitlal'('MOM';-44I1)'.- "':'1" ';'".' . ."!';« ." 

**Use additional page ff space provIded Js not adequate. 

:·'88 ~:.I.' ' 

,i. 

> '"" f.' 
,J",' 

;" '. 
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App~,",ix XIll 

.STATEM~lST. OF A:CC. USiE.])iiii.lt.,~.~. \~~.,m .... rNGJoll ... $p. RESENTA. 
,. .' TIDN BY APPELt.ATfl:ib.J~~i\llhC~xrNSEL· 

, :, ~;. ','/ J ' . , I'.' ,,(, j 

SUBJEOT: Request for Awellate, Pffl!e"sei,9,Punset." 
THROUGH: Commaudlng General 

GCM AUTHORITY 

ADDRESS' 

TO: The Judge Advocate Gel1;eral of the Army 
Department of the Army 
Washington 25, D.C. 

a. Having been- adiV,ised that in the event my case is referred to a board of 
review I have the right' to be represented before the board of review by 
appellate defense counsel appointed by The Judge Advocate General of the Army, 
or by civilian counlsel provided by'me, or both counsel, pursuant to tbe Uniform 
Code of Military Justice, Article 70, I 

_________ desire to be represented before the board of review 'by appellate de~ 
~ense counsel appointed by The Judge Advocate General of tbe Army ; 
I understapd.,t4"t.I may comlpul\lc"t\! dlrectl;y with appOinted mili­
tary appellate defense counsel on legal matters relating to the merits 
of Ipyca~. and that SUch communication should be addressed to: 
Office of the' Defense Appellate DiVision, 611\eo of 1'he Judge Advocate 
General, Department of the~·~mn't;.!Wa:aH.1n«t6n '26, 'D.O.; 

_________ intend to retain: at my own ex~nse civ1lian counsel, whose name and address ls ___________________ ~. _________________________________ _ 

:p, --~-~----.. ,~.,.~""!-':'~'T"-.... -:.,l!'.,r: .... ~"! .. ~,-':'.,.:_-':'-----,- .. --,':' .. --~_:_-------------

. -J"!o:" .... ::'I'T', ... ':' l)~v~ ,r,et~ed, or have: ta,ten action to re~in clvman counsel whose 

':, .: O!: .~!~:~:!-~~~~~:::::~::~::::~:=:=:::::::~=::::::::::::::::::=:= 
__ ":_. ; __ . ~1I.",.~. t.9.'i'itai!lplvljla,,,colln"'li w. lIooe. n.m~ apd address will be fur­

i. ". : ,,·~iI.d,;t~. VlJlce of .. The Judge Advocate General of the Army, 
-'~-'"""'~ d~ no~ d",!jre to be repr.sented by appellate defense ~unoel before the 

, : bQ~rd?f ",view, 

',:) 

*In Air Force cases, use AF Form 804:, Request for APpellate Detense Oouusel. 

III· .', '0' 



b. The following errors or other matter are- urged as grounds for reIlef: 

Signature of A~cused IJate _______________________ _ 

Name typed 

'&;ffJ~:;~'::·~\---------------------------SN 

.N(O("cll'·~I~, ~o~uljle~t.~liQUla,b~;P!"'par~d In 9ulntpPlet: ~nd all copies should 
be signeil by aecused. tribe priginaJ $hould .be;, placed in the original record ~f 
trial, and' 0.- ;d~'Plt pinc~d 'in 'each 'of' 'the other two' copies of the record of frlal 
forwarded to The Judge Advocate General. The accused should be furnished 
with one copy and the Sblff-Judge Advocate,' 'should retain'R copy. . 

),,' . -;(J } -" 

~") ;1 lU jt'-:' 

1f~ '':''1- ,')j I ~.'jj, ;.-, '-'-'<i~' ' 

"I ';(1 !il.~,,_ft'I:Ptl!.:'~J(' .",.""". 
(:, ii:-~H!t;,'),:! I,i f;l.~f:'W\ 

-:l_~~-"lhh~' 

.~. f,!, :,;1 

'H~t.\.;(':{;; f 



,.I'(';,dd <"LJ'i-" -"'i":! "t' '.'>1 :l:;l:-I ,," >" ,.! '" 
·"\~')~'~h,.,!,jil'!'t(; ',r: UJ hi)~~VJ-f,nivn 'Ii; l ':il, 

" ,~nJ'! :;; -1<,d 1,!J '," .. {' '('l' V,\ \. "'4 f I ':'l ,f"',:,!""1 "1: 

~. ~'IWH!' -~'1':(l.\I't;\;'J ~,:IA)"~\fji :>I1-?J t;_i'.,r) ','0 

l~l l;"j! '»i,':':"~·!.i' 1';f<t;"nl~dv~~1- ');1'1") v":j 

" .. ' o',."""fiifil.".".:'. ill'i"'ilIIoI.'.A f ~,,'I'T'~YJ""" "of 

l' h ','.- ,iV')'j hi j~IU':; JJ- -• .(l*P"ffMff:~'J~lirrn/_ ; 

,,',CEM']EJC'Alt!Qi~~}IX~\1IGE:mQ' :AO~T,rSED'OF 
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THROUGH: 
----------~.-~~-~~-~----

TO: 

GOM: AUTHORITY 
:'( 

--,--------:""--...,----------
ADDRm~S', : 

, :$'.' :_,:1' -,1 

The J"dgo AdvqcaWGeneral , 
'rSll'i\lltt:niiinH'f the Ar~W (Al¥ 'Fbroo)' 
Washington 25, D.O. 

a. Reference Is, made to thM'ecord of ~al by (general) (special) court-martial 

in the case, 'Q::r ... '-,..I __ :.:, ... ,~:.0.:::-.;.,_..:._~.:.j.:.~_ .. ~ __ ',;:.:.!;;.,_.;, _______________________________ _ 

(Laot D~~lJ1I~t,na¢~)\l:tddl. tDllttal) '",ii:,. 
________________________ .. ____________ ... __________ ... __ ... ~ .. J~':J.iljt.i.\ .. .:. __ .. L_ .. '.. __ _ 

(Service ,ilumber) ,,\\:,i\\'~' h, v,,,st::~ ?l, \,,(~~k\o~Jf~atl~),\'\ "'-" ',' \ \\ 

-----------------c------------------ who was oejltAA~',OJ!,,\~-' •• ,.\;,~.-... ~\C--­
(Organization) 

-_________ --_________________ ---;.~---- ill_ .. , 
b. I hereby cel1llfy that,ll h .. ".ead~lsed>,th.abov ... named accused of his appel­

late rlghts,a.'follo~,J'.'M>td ,:rf al''l''§IU{> 
,'.,,(,,\m\lIlJi~~l\'tJi.~~!~!I~~!st,~~~1'}'~w,ed by a boord of revlew''1e~~, 

wIthin 11V<lMs"Mtel' "1ilie con+tllil"g authority's action, forwafd a. !'&!Iu .. t to be 
reprosented bY' appeUate detense counsel \)I>f0"l. the bo~rd ofrevl<\w a'ld that 
failure to.~ol'Ward a I'equestfor suell 'rSptesentatlt>n IMtliln 10 days' may be 
regarded 'as' .R' ,waiver of liis right'.,tO'~appellate· counsel '~tore th'e b6ards of 
review it ,f!lucb board has, taken its final action ~n the case prior to the rec~ipt, 9f 
such request.· 
i,i.' "~)r Wll!l,t;,ln,t}),e,.ven~,bl~,cas.ls referred"toa boardof~evlew under Article 
69. o~.,tJ,>~,T!'~!t!'ln Oode, of 'l\tIl)tary ,Just/co" !Ie, M~'a: l')Bht to be repre.ented by 
appellate defense counsel before the board of 'review, and that. hi/:l, tallure, to 
;llotlf,yPl'" bq\l<ffi ot''''lvJ,ew o,fih,ls, d@lre to ,\>e rePl'O$O\l,~ b;V,.,appe~late defense 

,~;'~Sep,\ lL~;~t','~~) .. ~P,~;",ti._ suit l~cal ·The' use', of this' t6rtti' ii '<\bC)'t;), mit)1~ato~~. 
'ioequlremen~fI. 
,I'.' 



counsel prior to the time the board of review takes its ,final action in the case may be regarded as a waiver of his right to appellate representation. 
(8) That his request, if any, to be represented by appellate defense counsel should be accompanied by a statement of the errors or other matters to be urged as grounds for reHef and that, if desired, his trial de&nse counsel will prepare such statement for him. 
(4) That, in the event his case is reviewed by a board of review, he may, within 80 days after he is notitled of the _dechdon of the board of review, petition the United States Co.urt of MIIltal'y ''Ap~~s fdr a grant of review and that, if' such review is granted, the court need take action only with respect to issues speclftet:l' tn '-the grant dt :revieW: atid 'o.nly with respect to matters' 'of 'law: 
(5) That his right tQ ,i'eque~t ,representation' 'by>,appellate defense counsel before the United States Court of Military Appeals or the board of review includes the right to be represented by civilian defense counsel if provided _by him. 
(6) That, if his sentence as approved by the convenIng authority extends to death, dismissal, disho.norable or bad conduct discharge, or confinement for 1 year or more, and is- based upon a conviction for an otrense committed after 80 May 1951, he may, within 1 year ~fter; t9-e ,aeptftnce is"l\ppro;ved by the ,con­vening authority, petition The Judge Advocate General fo.r a new trial on the grounds of newly discovered evidence or -:tr-aud, on the court. . . . . 

----------------------------.TOHN C. DOE 
Captl\ID. JAqC 
Trial Defense Counsel 

By Order of the S'l!1Wf4!.r;~·!pf'the Army apd t)w'Air Force: 

Official: 
J. C. LAMBERT, 

i,,, EARLEiG;WHEELER', 
(t~,JlrlliteilState8 Army,· 

;;(JMef" o'l"Staff\i""" i , 

M ajQr G~neral; United State8 Army, 
The AdjutfJlnt General. 

j,' 1 ,:-,_d} :'ftj"} ,.:,;"" ~ f 

CURTIS E. LEMA¥:,':"i C1"" .' 

Official:' . . .. .(Jh~et .Qf St(J;jf;i'lJfflWj:~~~~e~i'lii1'Ji'Q'I'oe. 
,R.J. PVG:ij,." .' , ii' "",. oJ.,;'ww' (J'ilOnel,.V.nitel1i~itatMAir Farw".· ·,c, ",:"",,,, "0" ..... Di'l'eotQ'I'. 'If Ad!twitniatratime Serwi(!(J8",l'" ,hi 'jo ·i,,·,i,. i i 

Distribution.:' {l'l" . (,If ;,'))-L;' :"!;~'{ ~11.!',';: 
Army: ,-,._ ; ,. ,-" .. :." 
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Form 1~ ,,'eqnlremeDts rdr'bA' 'l\'Jk\fi.ftI611I¢lAlfi!tlnl.!r.tfv&.....:A. ,,' :.tif,..Poroe:> {j;, ' "~, ;j.,' , '),0 ')'v.1'l't{! t~~,",!l'I{)J (.k:;r,,'l "," '-i-,' 

'." ii ,.' '109Il"USAF! Sp)R~!gWg '(SSA)" Skttdl~fB ... ~r"A11l?i<fllefl'l/ie0N"Me:il'~i4 
',' ~,Str.t4~ro.P!'~e I?1v,.J~JM'X~P.~~,¥~r~"A.Pl",£\ItI\t,.,.,~~"C"~~~:· 7 AWlS (SJA). '!leott Al1'B. I1L_~ _________________________ .• .,._."".,·.G 

Hq Comd USAF (SJA). BolJlng·AFB 2G. DiO _____ c ______________ 21 



Dlstrlbutlon-Contlnued 
Air Force-Oontinued 

AFLO (s:TA) , Wrlght'pilt~~ts&l '~FB, '()hlo~ __________ c_________ 32 

trACI ('SiTA) , Langley AJl'B'Y~cL".~------_:"--,_---------~-------- 5 
MAT~ (S~A)-'S ~t't '="",'1"""'" "" ,l,,<, 9 '" til. , CV A_~'J1, "~' ~_':""" ___ ~" _________________________ _ 

AFSC (SJA) An~r."7!i '4,re;it:«~hli5" t>:9},;,.--~---------------- 8 
SAC (SJA), OfllUtt ikj!<J;i'"JI~!It---.--.--r--_--------------------- 14 
A SJA)' Bit d' .oM!' '!IIll' 'T '!t"" ", TCt, '. 11 O.,.,u~:, 'i'I'-------.---~------------------- 6 
ADC (S3A), Ent All'B,tli>l9. __ "_"C~_·_~_C __ .--------------------- 10 
CON.AO( SJA)., Rdbji\~AF1\; 'Gd~~;~ __ c_~ __ ~ __ ~---------------- 8 

' .. ,., '~. ,,"" .. ' ':It ' .... , 
AU (S.A), Maxll'.I1l<~.,M~ ____ :_-;-:------_----------------- 8 
USA1!'SS (SJA). 'S/(Il AlHdnlti; ~"J(:_~.~ __________ .~--_---~----- 21 
OAR ( SJ A)': 'Bldg.'l'::D,~a~2~::ti:(:L._~---------------~--------- 2 
USAFA (SJA), trSAF'AClld~iIlY; Colo';;' ___ ~~____________________ 15 

CAIRO (SJA); AP,c;\'~25. Ne~ Yqrk.'N't: __ -.~------------------ 8 
AAC '( SJ:A). APO 9lI2,Setittle; W"'$h._:~c __ .-------------------- 10 
PACAF (SJA). APO 953. San Francisco; CaUf___________________ 8 
USAFE (SJA). APO 638. New fotk; Nl;~~ ___________ ~ ___________ 20 
25 Air Dlv (SJA), McChord AFB, Wa.h~ _________ ~ ______________ 26 
26 Air Dlv (SJA). Hancock li'ld. NY _____________________________ 80 
28 Air Dlv (SJA). Ham!lton AFB. CaUf_________________________ 12 
29 Air Dlv (SJA). Rlchards-Gebaur AFB. Mo _______ :____________ 24 
30 Air Dlv (SJA). Truax 'tId. WIsc _______ ~_____________________ 29 

82 Air Dlv (SJA). Oklahoma City AFS. Okla ______ .------------- 11 
64 Air Dlv (SJA) •. Stew,art AFB, NY____________________________ 12 
73 Air Dlv (SJA). TYndajl AFB, 1l'la____________________________ 7 

5 AF (SiA), APO' 9~{:K~rt:l1'rill\d.C?,CaUf--------------------- 11 

13. AF (.SJA.). A .. p .. O. ". r~'i. 'S.'"~.,.J1'r .. ~1l9Isco. c.aUf.-.. ---.---. ___ -c--,------ 14 
3 Air Div (S~A)' A;~(J!8, ,~!lpilf,t~n~I.$fI2.C~I,lf--~--------c-~---- 5 
7 Air Div (S~A). A1i\II •• liijrk. NL ____________________ ._ 10 
2 AF (SJA). Barksdale .~. La_______________________________ 80 
8 AF(SJA). Westover ~B, Masse __________________ ._________ (J9 
15 AF(SJA) • March, A1J'll', oaUf~ _________________ • ____________ ~ 71 
16 AF (SJA). APO 288. Newliork. NY __________ • _______________ 21 
9 AF (SJA). Shaw AFB, SC._.________________________________ 27 
12 AF (SJA). Waco. Tex ______ .------.-_______________________ 43 
8 AF (SJA), APO 125. New York. NY ___________________________ 85 
17 AF(SJA). APO 12, New York, NY__________________________ 78 
AF Iceland (SJA),APO 81, New York. NY _________ ~____________ 1 
MAAMA (SJA), Olmsted AFB. Pa______________________________ 5 
MOAMA (SJA), Brookley AFB. Ala____________________________ 5 
OOAMA (SJA). H!ll AFB. Utah ________________ .,_._" __ .-------- 4 
OCAMA (SJA). Tinker AFB. Okla ___________ .__________________ 8 

ROAMA (SJA). GrUlIss AFB. NY ________________ -------------- 8 
SMAMA (SJA). McClellan AFB, CaUf ______________________ .--- 7 

SAAMA (SJA). Kelly AFB. Tex ______ .--------------------.---- a 
SBAMA (SJA). Norton AFB, Ca1!f_____________________________ 7 
WRAMA (SJA), Robins AFB. Ga______________________________ 5 
SJA (EWJ). Wrlght'Patteraon AFB, Ohlo ____ " __________ .______ 8 
:.IeSD (SJA), Wright-Patterson AFB. Ohlo_______________________ 1 
USAF AeroaIl"ce Med Cen (SJA). Brooks AFB. Tex______________ 5 
AFFTC· (SJA). Edwards AFB. CaUf"___________________________ 6 
AF MilL De" ~·(SJ<\), HQIIOmaIlAF.B,.N\IIle"__________________ 4 
AFMTO (SJA). Patrick AFB. Fla _________ '_____________________ T 



Distrlbution-Contlnued 
Air Force-Continued 

AFSWC (SJA), Kirtland AFB, NMex__________________________ 5 
APGC (SJA), Eglin AFB, Fla__________________________________ 0 
Tech Tng Cen (SJA) , Amarlllo AFB; Tex________________________ 12 
Tech Tng Cen (SIA). Chanute AFB, IIL________________________ 22 
Tech Tng Cen (SJA). Keesler AFB,. Miss--______________________ 12 
Mil Tng Cen (SJA), Lockland AFB, .Tex ________________________ 16 
Tech Tng Cen (SJA), Lowry AFB,- 30,0010 _________ .... ____________ 9 
Tech Tng Cen (SJA), Sheppard AFB, Tex __ ~____________________ 26 
6592 Support Wg (SJA). AF Unit Post Office, Los Angeles 45, Caut_ 19 
ESD (SJA), L. G. Hanscom Fld, Bedford, Mass_________________ 10 
6314 Spt Wg (SJA), APO 970, San Francisco, Calit______________ 7 
6100 AB Wg (SJA), APQ 328, San Francisco, Callt______________ 13 
6486 AB Wg (SJA), APO 953, San Francisco, Callt ____ .__________ 5 
7272 AB Wg (SJA), APO 231, New York, NY _____________________ /5 
1501 Air Trans Wg (SJA), Travis AFB, Callt _________________ :_ 9 
3510 Fly Tng Wg (SJA) , Randolph AFB, Tex __ "_________________ 9 
3535 Nav Tng Wg (SJA), Mather, AFB" !;laUt___________________ 14 
1604 AB Wg (SJA),APO 856, Newl:9rk,.NY ________ ~___________ 2 

1605 AB Wg (SIA), APO .406, New, York,. NY.--------_----------- 4 
1405 AB Wg (SJA), Scott AFB, IlL____________________________ 9 
WESTAF (SJA). Travis .A,FB, Callf____________________________ 3 
EASTAF (SJA), McGuire, ArB, Nj __________________________ .__ 14 
APCS (SJA), Orlando AE'B, Fla ___________________________ .---- 8 
AREC (SJA). 8800 YorkSt, Ponyer 5, Colo_____________________ 1 
BSD (SIA), AF Unlt PQjlt office, Los Angeles 45, CaliL__________ 5 
SSD (SJA). AF UIII! fq()ffice, LoS Angeles 45, CaUL__________ 5 
TUSLOG (SJA)'AP9>~4, Ne'Y!o~~"lj'l:'-t--->7~-C-------------- 17 
818 Air Dlv (SJA).AP9 289, S,ull~aMi.co, calit ___ .---------- 12 
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