presented, he can plan the prosecution with a view to lessening or
negativing the effect of the defense evidence.

Ag o general rule, therefore, unless the pretrial counsel believes that
the new defense matter if presented at the investigation may influence
official action on the case to the benefit of the accused, he should not
present such matter. The same considerations apply in advising the
accused whether to make a statement or remain silent.

d. Suspected insanity of the accused. If any facts come to the
attention of the pretrial counsel which would indicate either that the
accused does not possess sufficient mental capacity to understand the
nature of the proceedings against him and intelligently to conduct or
cooperate in his defense or that the accused lacked mental responsi-
bility at the time of the commission of the offense, those facts should
be brought to the attention of the investigating officer for action
pursuant to paragraph 181 of the Manual. See 63/.

e. After investigation. The pretrial counsel should make full and
complete notes covering such matters as the demeanor of the witnesses
for and against the accused, their attitude toward the accused, and the
legal defects, if any, in the documentary evidence considered by the
investigating officer. If the case ultimately is referred for trial and
the pretrial counsel represents the accused as his defense counsel,
these notes will be valuable in his preparation of the case. In those
cases before courts-martial where the pretrial counsel does not also
gerve as defense counsel for the accused, the notes and any other infor-
mation concerning the case in the possession of the pretrial counsel
should be given to the defense counsel for his information and use.
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CHECKLIST FOR TRIAL COUNSEL*

ACCUBED (Last Name—First name— | Service Rank or Organiza-
Middle inftial) num- grade tion
ber :
INSTRUCTIONS

To indieate completion of the items- listed, place & checkmark in the box to the
right of the checklist item; if an item is inapplicable, place a diagonal mark in

the box.

References are to paragraphs and a.ppend_ixés of this handbook, Articles of the
Uniform Code of Military Justice, and paragraphs and eppendixes of the Manual

for Courts-Martlal, United States, 1951."

SECTION A—DUTIES PRIOR TO TRIAL

1.. Check the oharges and allied papers when they-a.ré received to

esgure that the file is complete (30).

2. Ascertain from the indorsement on the charge sheet and the order
appointing the court whether the charges are in the hands of the trial
counsel of the proper court.

3. Examine the charges and allied papers to determine whether any
member. of the prosecution is disqualified because of prior participa-
tion in the same case (2; MCM, 6, 44b). If so, the disqualified mem-
ber may not aot in the case, and the matter will be reported im-
.mediately to the sonvening authority (30).

4. Note any discrepanocies in the report of investigation (33a; MCM,
44).

6. a. Make certain that the data on the charge sheet is free from
arrors of substance or form (30; MCM, 44f).

b. Compare the name and description of the acoused in each speci-
fication with the corresponding dats on page one of the charge sheet.

¢. Compare the charges and specifications in the charge sheet with
the pertinent forms set forth in appendix 8¢ of the Manual to deter-
mine if they are in proper form (30).

*Tha use of this checklist iy optional. If used, it may be locally reproduced.
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. CHECKLIST FOR TRIAL COUNSEL*—Continued

SECTION A—DUTIES PRIOR TO TRIAL—Continued

8. a. Note any discrepandles in the orders appointing the court.

b. Examine the orders appointing all courts to which the case has
been referred, the charge sheet, and the accompanying papers to
determine whether the law officer and counsel for the prosecution and
the defense have the necessary legal qualifications and whether any |
faeta appear which would disqualify the law officer or any of the
counsel froin acting in the case (2; MCM, 4e, 6).

¢. If, with respect to the qualificatious of the law officer or co.unsél,
the eourt is not legally constituted, notify the convening authority..

7. If errors of a substantial nature are found in the charge sheet, in
the orders appointing the court, or in the report of investigation,
refer such matters to the convening authority (30; MCM, 44f).

8, Examine the record of previous convietiona for completeness, ad-
missibility, and freedom from' errors of form or substance. If any
previous convictions would not be admissible in the case, obtain a
new record of convictions showing only those which are admissible

(62b; MCM, 44f and 75b).- '

" 9. a. Serve or cause to be served a copy of the charge sheet and all
allied papers on the acoused (31).

b. Complete and sign the oertifioate of servioce (bottom of page
3 of charge sheet (DD Form 458)).

10. a. Notify the defense counsel without delay that charges have
_been served. )

b. Deliver copies of the papers that secompanied the charge sheet
to the defense counsel (except ae otherwise directed by the convening
authority) (31; MCM, 44%). ‘ AR

¢. Detormine from the defense counsel whether the data shiown on|
the first page of the charge sheet is oorrect. . :

.d. Inform defense counsel of any papers acoom’panying the oharges
that were withheld from him by order of the conveiing authority.

11. Deteﬁnine from appointed defense counsel whether the acoused
desires to be represented by individual counsel, civilian or military.
If 50, initiate niecessary action (4a, 62¢; MCM, 46d, 48q).

*The use of this cheolilist is optional. If used, it may be locally reproduced,
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CHECKLIST FOR TRIAL COUNSEL*—Continued

SECTION A—DUTIES PRIOR TO TRIAL—-Continued

12. a. If the acoused is an enlisted person, ascertain from defense
counsel whether he desires enlisted members on the court. If go,
obtain a signed request therefor and advise the convening authority
(34¢). .

b. If the acoused requests enlisted members, make certain that
none of the enlisted persons who will sit as members of the court are
membhers of the same unit as the acoused or are junior in grade to the
accused; insure that one-third of the membership who will sit on the
court will be enlisted persons (Art. 25¢; MCM, da, 6).

13. Determine if possible from defense counsel how -accused intends
to plead (4a). If the nocuged offers to plead guilty under a pretrial
agreement (64¢), his signed offer in writing should be brought to
the attention of the convening authority, .. P o

14. Ascertain from the defense counsel wh,at_ﬁritne_ss_e.s_ he will need
and the earliest date he. will be ready for trial. :

15. Prepare anjr _neceasﬁry _depbsiﬁions “'_.iﬁ‘i‘dar;i}_il;ot}'i'&n'.\ with the
defense oounsel (22). . »

16. Study the eloments of proof, of:paph. ffense gharged. (36).

17. Study the law relating to each offenss chargsd (325, MCM, oh.
XXVID), e em cal

Pidire

18. Interview prosecution ‘witnesses and take notes (50-0)

19. Interview defense witnessf;s a.nd t.a,kenotes (Be=g).

20. Arrange to have.all materlal witnisssos, available for trial; take
aotion to insure that such witnesses.will not.be transigrred or allowed:

leave 80 88 to make them unavailable.

21. Examine any documentary evidex_;cé ‘[:I:Q;l;_ta:;il_l,_i_ug‘_ o the._qgat_a for
acouracy, campleteness, admissihility, and form (21; MOM, 143-146),

22, Arrange to have any real evidenoe, sugh‘a.s_,.k__r_ﬂwg,_;guxj:s,' money,
clothing, eto., available for the trial; be prepared to. estahlish chain
of custody, if necessary. L .

23. If, during the preparation of the case, hew.il;qu;mdtidn is dis-
covered that affectsa the feasibility of proceeding with the trial,
advise the convening authority (33; MCM, 447(5)). h

24. If a question arises as to the sanity of the a.éb_uséd',‘ refor the mat-
ter to the convening suthority (336; MCM, 121).

*The use of this checkllst ls optionai. If usad, it may be locally reproduced,
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CHECKLIST FOR rlf‘l?!I-AL COUNSEL*~—Continued

SECTION A—DUTIES PRIOR TO: TRIAL—Continved

25. &. Prepare proof analysis.cheet (App..III (A)).

b. Plan the order in which the evidence will be placed .baforé the
eourt at the trial (88).. ' A o .

28. Obtain and study legal authorities concerning any possible ques-
tions of law lﬁkely to arise at the trial, particularly in oonnection with
instructions {43, 44).

27. Note any lesser offenses jncluded in each apecifieation and oare-
fully analyze the expected evidenoe to determine which lesser offenses
might be in issue (46). ‘

28. Prepare proposed instructions as to the elements of each principal
offense charged, each lesser included offense, defenses that may be in
jssue, and definitions of words: of gpecial legal connotation (44-48;
MCM 76¢(2)).

29. Prepare an outline of any opening gtatement or final argument to
© be made at the trial (41, 51},

50. Examine the order appointing the court, the charge sheet, and
the aoccompanying papers for possible grounds for challenge (39;
MCM, 62f). .

31. Consider whether the defense may make any: motions or objeo-
tions and, if so, make the necessary preparation to -oppose them
(MCM, ch.- XII).

39. Have necessary. photographs, maps, charts, ete., prepared
(19, 32). .

33. Obtain official copies of price lists, reguletions,-orders, eto., of.
whioh the court will be requested to take judicis]l notice (MCM,
147a). _ o U '

34, Determiné the strong points in the probable defense case and
prepare to_countger_aet them if possible. Co .

35. Outline the expected testiriibhy of eac'h. pfoéeoilﬁonfﬁitneéélﬁnd:
the expected cross-examination of each defense witness,

a6. Preparé an 6utline for the ofoss-exémiﬁa.ﬁon of the accused 'in.h‘_ .
the event he elects to take the stand to teatify (10).

57. Droparo trial notes (37; App. LAY, . . -

" 38. It possible, stipulate with the defenso counsel and the popused |
ag to unimportant or uncontested matters (App. VIII).
*The use of this cheokllst is optional, 1fused, it may be locally reproduced.
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CHECKLIST FOR TRIAL COUNSEL*—Continued

SECTION A--DUTIES PRIOR ‘T0, TRIAL—Continued

39. a. If a court reporter ia to: be used,. paoerta.ln the dates that he
will be available, o

b, Asoertam from the la.w oﬂicer the dates he will be available for
trial,

c. Confer with the .president of thie court as to the date and time
of trial and the uniform te be worn (34).

40. Notify all persons concerned of the meeting of the court and the
uniform to ‘be. worn, i.e., personnel of the oourt, counsel, reporter,
interpreter, (348).

41. Arrango for the presence of civilian w-jtnesses, if necessary,
subpoena witnesses for the prosecution and witnesses. requested by
the defense (35; MCM, 11Ba). Arrange for the presence of military |
witnesses (35¢; MCM, 115%).

42, Arrange for the presence of the accused at the trial (34d; MCM
60).

43, Inspeot the courtroom and see that proper furmture is prov1ded
and is properly arranged (34a; MCM App. Ba).

44. Beoure neeeggary stationery items; submit proposed findings and
sentence worksheetq, ete., to the law officer for use by members-of
the court-martial and furnlsh copies to the defense counsel (34a).

46. Have typewritten copies of the chuarges and specifications pre-
pared for the law officer, each member of the court, the accused and
reporter (34b) :

48. Go to the oourtroom éa.rly and make final arrangements (34).

SECTIO_N B—DUTIES DURING TRIAL

47. At all times during the trial, utilize your trr.al notes and the
prooedural guide for trials before genera] and specml aour\ts-mart:al
(App. III (A); MCM app: 8) e e ' '

48. Check w1t.h the reportar 88 to the time of ea.ch c&nvenmg or
. opening, and ‘recess, adjournment -or closmg

49. Account for the “parties to the trml” when the court opens after
closmg, ad;oummg, or reoessmg (49d) ; ; '

*The use of thls cheellist 19 optlonal If used, it may be Toealiy féﬁrﬁdﬁca:d:.‘ i
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CHECKLIST FOR T‘RmmdeUNSEL‘*__Conﬁnued

'SBECTION C’—“DﬁTIES- AFTER TRIAL

B0. Arrange for proper dispOsitlon of'accuaed( to include an armed
guard if neoessary (MCM 21d 44&). ‘

51, Notlfy, in writing, thé acoused’s commanding officer, the
commanding officer of the confliement facility in which the accused
is confined, and the cofivening autlhiority of the outéome of the |
trial (58). '

62. Complete witness vouchers and assist witnesses in securmg
payment as presoribed by departmental regulationa (35f)

53. If original documents are to be returned, see th‘at certified true
copies or other authorized réproductions of ‘such dociments are
prepared for aubstitution in the record of trial (MCM app. 8a.
(p. 513)). _

54. Prepare proper descriptions or pho'w_graphs -of items of real
evidence for inclusion in the record (MCM, 138¢). .

'56. Determine the number of oopies of the record of trial to be |
prepared (59)

56. Turn over to the repgrter, if one was present, exhibits and allied
papers in the case to be attached to the record of trial.

57. If a reporter was not present, prepare the record of trial (59¢).

58. @. Check the record of trial as it is being transaribed, and, when
the record has been completed, oarefully review it and see that all
papers are arranged and bound. in the menner preserlbed by ap- |
pendix 9e¢ or 10b, whichever ia appropriate, of the Manual.

b. Note, correot, and initial errors in the reo.ord.‘ of trial.

¢. Submit the record of trial to the defense-counsel for his ex-
ammatuon and signature prior to nuthentica.tion (78).

d, If a specm.l court—ma.rtlal record, sign a.nd therea.fter submit to
the president for his signature (50d; MCM, 83¢ and app, 05(2) {p. _
528)).

e. Submit the record of trial of a general court:martial to the |
president of the court and the law officer for authentiontion (59d;
MCM, 82f and app. 0b(1) (p. 528}).

J. If & civilian reporter was employed, check the reporter’s vouoher
and sign it if it is correct.

*The uee of this checkllat 1o optional. If used, 1t may be locally reproduced,




CHECKLIST FOR TRIAL COUNSEL*—Continued

SECTION 0—DUTIES AFJBR TRIAL-Continued

¢- Supply each accused with a copy of .the record of trial from
which any olassified material has been deleted ;. obtain a reeeipt for
each copy so provided and attach it to the record of trial (58¢; MCM,
82g).

h. Complete the Court-Martial Data Bheet (DD Form 494).

. If appropriate, include in the record a signed letter containing
reasons why declassification of classified matter in the .allied papers
was not accomplished prior to the dispatch of the record.

J. Include immediately following the chronology sheet. in all
reoards of trial by general courts-martial in which a sentensce has
been adjudged and in those records of trial by special courts-martial
in which a bad conduect discharge has been adjudged a statement of
the acoused that he does or does not desire appellate defense counsel
or, in lieu thereof, a certificate of the defense counsel that he advised
the accused of his appellate rights (79¢).

k. Forward the record of trial to the convening authority (50e).

59. Retain all reporter’s notes and other records from which the
record of trial was prepared, until receipt of the record of trial is
“acknowledged by the Office of the Judge Advocate General of the
Army or appellate review is completed, whichever ocours first.

*The use of this checklist 1s optional. If used, it may be locally reproduced,
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Appendix 11
CHECKLIST FOR DEFENSE COUNSEL* .

. ACCUSED (Last name—First name— Service | Rankor Organization
Middle initial) number grade

INSTRUCTIONS

To indicate completion of the items listed, plude s cheokmark in the box to the
right of the ohecklist item; if an item is inapplicable, place & diagonal mark in the
box. _ .
References are to paragraphs and appendizes ‘of this handbook, Artioles of theé
Uniform Code of Military Justice, and paragraphe and appendixes of the Manual
for Courte-Martial, United States, 10561. '

SECTION A—DUTIES PRIOR TO TRIAL

1. Cheock the charges and allied papers received from the trial oounsel
to assure that they are complete.

9, Ascertain from the indorsement to the charges and the orders
appointing the court whether the charges have been- properly fur-
nished to you as defense counsel. ' .

3. Examine the charges and allied papers to determine whether-any
member of the defense has acted as moouser, investigating officer,
law officer, court member, oF for the prosecution. in the same case
(2). It any member of the defense has previously acted for the
prosecution, he may not act in the case, and the qonven.lng:autholzlty:
will be notified immediately (2, 62b;. Art. 97(a); MCM, 6a).

4. If; beoause of prior participation, & member of the defense can .
gerve only If the acoused expressly requests him to do o, advise the
acoused of his rights in this respect and, if he wants the member to
act in the case, have him sign a gtatement to that effect; otherwise,
notify the convening authordty (2, 62d; ‘MCM, 6a). .

5. Interview the accused and advise him that you have been detailed
as defense counsel, of your general duties, and of the confidential re- |
Iatlonship which exists between the defense counsei and the accused’
(61a, 62f). _ _

 ¥The use of this checklist Is optianal. If wsed, it may be locally reproduced.




CHECKLIST FOR DEFENSE COUNSEL*—Continued

SECTION A—DUTIES PRIOR TGO TRIAL—Continued

6. 6. Determine whether the acoused desires individual counsel—
civilian or military (62¢).

b. Advise the acoused that oivilian counsel cannot be provided at
Government expense (MCM, 48a).

¢. If the acoused desires individiial military counsel, submit an im-
mediate written request therefor (62e; MCM, 464).

7. Explain to the sooused that he should not disouss the vase without
approval of the defense counsel, {62¢).

8. Cheok the accuraoy of the data on page one of the charge sheet con-
cerning the accused’s restraint, record of service, and personal data.

0. Advise the aooused of his rights, as f_olloﬁs:

&. Right to have enlisted personnel on the eourt (if nocused is an
enllsted person) (64b), '

b. Right to challenges for eause and pererﬁptorﬂy (64c).

¢. Right to assert any.defense or objection; such as the statute
of Umitations in a proper cage (64d; MCM, ch. XID),

d. Right to plead not guilty (84e; MCM, 70a).

¢, Meaning and effect of a guilty plea (including the maximum
punishment} and his right to introduce evidenoe in extenuation and
mitigation after such plea (64e; MCM, 708); '

/. Right, before findings, to testify as & witness or to remain silent
(645; MCM, 53h, 1480). : . :

g- Right, after findings, to introduce evidenee_ in extenuation and
; mitigation and to testify, make an unsworn statement personally
! and/or through counsel, or remain silent (847(5); MCM, 758c).

k. If approprists, advise the acoused about pretrial agreements
concerning guilty pless (84e). :

10. Unless the accused has requested individual counsel and, in
addition, states that he desires that appointed counsel refrain from
Preparation, commence the preparation of tho case for trial (62e;
MCM, 484). - :

11. Analyze the oharges, ‘spevifications, and pratrial investigation
report’ (630)_. o S : : :
*The use of this checkligt ig optional, If used, it may be locally reproduced,
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CHECKLIST FOR DEFENSE COUNSEL*—Continued

SECTION A—DUTIES PRIOR TO TRIAL—Continued

12. Study the discussion contalned in chapter XXVIII of the Man- |
ual relating to each offense charged (63a).

13. Determine the esaential elements of each offense charged (63b).

14. Impress the accused with the necessity tor a full disclosure of all
the facts and ciroumstances surrounding the offense oharged (63b).

15. In the event co-scoused are to be defended, advise them of any’
conflicting interests in the conduet of their defense which would
warrant a requeat for other counsel (62¢; MCM, 48¢c).

16. Obtain from the acocused the names and addresses of witnessed
who may have helpful information coneerning the oase (635). Con-
tact each of these witnessés personally or write to them and obtain |-
their version of the events that oocurred (63d, €). : i

17. Learn from the acoused the location of any documentary or real
evidence applicable to the case, suoh as check stubs, oanoceled checks,
letters, ete., and have such evidence avallable for use at the trial
(63b). . S .

N

18. If the accused has made a eonfession or admisgion as to ‘any of
the offenses charged, determine the ciroumstances surrounding such
confession or admission (63¢; MCM, 140q).

19. e. Interview the witnesses for the defense and for the prosecu-
tion (634).

. Be familiar with all witnesses and know what their expected
testimony will be. - S : C P

¢. Determine which prosecution witnesses probably should be, or
ghould not be, .cross-examined (63d). :

20. g. Have scoused elect’ whether he desires to pledd guilty, not
guilty, or guilty of & lesser included offense (64e; MCM, 706).

b. If the aboused desires to enter i‘ritp 3 pretrlal-hgreement, reduce
the offer to writing, have accused sign it and bring the matter to-the |
attention of the convening authority through the trial counsel (646).

21. If t.hé aocused is an enlisted person, and he desirés to have en- |
listed personnel on the court, prepare the necessary request for his
signature and submit it 4o the trial counsel (64b: MCM, 480).

929, Arrange s tentative date of trial with the trial couneel.
*The usa of tils chocklist is optional.” If used, it may be 10cally reproduced.




CHECKLIST FOR DEFENSE. COUNSEL*~Continued

SECTION A—DUTIES PRIOR TO TRIAL—Continued

23. a. Determine whether- the-law. officer or eny member of the.
court may be subjeet to challenge for eause. (84c; MCM, 62f).

b. Determine whether it will be advantageous for the accused to
exeroise his right to one peremptory challenge against any member
of the court (64c).

¢. Disouss the membership of the court with the acoused and
determine what his wishes are with respect to challenges.

24. Determine whether there is any doubt as to accused’s sanity at
the time of the alleged offenses, or his mental capacity now to stand
trial, and advise trial oounsel accordingly (63f: MCM, oh. XXIV).

25. Prepare trial notes (App. III {B)) and take other appropriate
action to prepare the case for trial (65).

26. a. Outline the essential elements of each offense charged  (63a).

b. Btudy and make appropriate notes concerning the rules of
evidenoe applicable in the cage (6-28; MCM, ch. XXVII).

¢.. Determine whether each specification properly states an offense
under the Uniform Code (63a: MCM, app. 6).

d. (1) Review and outline the expected prosecution evidénce

(85f). :

(2) Note weaknesses in the Drosecution’s evidence.

(3) Determine ‘whether such exﬁented evidence s aufficient to
establish all elements of each offense charged beyond a reasonable |
doubt. - :

(4) If the expected evidence does not appear to sﬁbsta.ntiate i
the offenses charged, determine whether the evidenece substantiagtes
any lesser ineluded offense. ' : e .

e. Ascertain and carefully outline any defenses available to the

aooused (65b). . :

f. Advise t.he. trial cou.nsel of the names and aﬁdreases of wifﬁésses
which the defense desires to have present-at the trial (66c).

g- (1} Plan the order in which evidence will be introduced (68f). -

(2) Outline the testimony of each defense witnesa (65f): -
*The uae of this checklist s optional, . If used, it may be locally reproduced.
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CHECKLIST FOR DEFENSE COUNSEL*—Continued:

SECTION A—DUTIES PRIOR TO TRIAL—Continued

(3) Outline oross-examination of each prosecution witness
(861, 73).

h. Arrange with the trial counsel for the tak‘ing' of pecessary
depositions (22, 656d).

¢. Depending on the desire of the accused, stipulate with the trial
counsel as to unimportant or uncontested matters (App. VIII).

j. If appropriate, prepare a tentative outline of the opening
statement (667(7), 72).

k. If any motions are to be made, prepa.fe the motions in detail
and outline supporting legal authorities and supporting evidence
(43, 65f(3), 70; MCM, ch. XII).

I. Have necessary photographs, maps, 6ha.rts, - ete., prepared
{19, 65f). : '

m. Obtain official copies of priee lists, regulations, orders, ete.,
of which the court will be requested to take judicial notice (MCM,
147a).

n. Prepare a tentative ﬁ.na.l argument_ (85f(9), 75). '

0. (1) Prepare a detailed summary of acéused’s oiv}ilian and
military background (85f(11)}.

(2) Outline available evidenoce in extenuation and mitigation
to be presented in the event findings of guilty are announced (657, 78).

p. Check for accuracy and admissibility any evidence of previous
convictions (66f(11); MCM, 75b).

g. Note the lesser offenses included in each specification and
analyze the expected evidence to determine which lesser offenses
might be in issue (48). .

r. Determine requested instructions and supporting legal author-
ities and furnish same to the law officer (or president of the special
court-martial} -and furnish copies to tria.l_ counsel (48, App. III(B}).

s. Instruct accused as to his appearance and the manner in which
he should conduet himself during the trial and meke ocertain that he
has proper-uniform (66).

{. Obtain and prepare an outline of such legal authorities as may
be necessary to support defense contentions (43).
*The use of this checklist i optional. It used, it may be locally reproduced.
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CHECKLIST FOR DEFENSE COUNSEL*—Continued

SECTION B—DUTIES DU_RI-NG' TRIAL

27. The defense counsel will follow his trial notes ‘and ‘will utilize at
all times during the trial the approved procedure for trials before
general and special courts-martin] set forth in appendix 8 of the
Manual, - ST _

SECTION C—DUTIES AFTER TRIAL

28. If the aocused is found guilty and is sentenced, consider pre-
paring-and presenting to the court a clemenoy petition (77; MCM,
48;7). B :

29. Examine the record of trial to see if it correctly reflects all of
‘the proceedings before the eourt (78). .

30. As appropriate, advise the acoused of his appeliate rights and
submit to the trial counsel a signed statement of the accused that
he does or does not desire appellate defense counssl or, in lieu thereof,
a oertificate that you advised the acoused of hie appellate rights
(78, App. XIII; MCM, 48j). ' '

31. If appropriate, prepare and submit an appellate brief (79d;
MCM, 485(2)). . : :

32. Examine post trial review and action of covening authority.

*The use of this checklist s optional. Tf used, it may be locally repr&ducea.




_Appendix -_I-H '
ILLUSTRATIVE TRIAL NOTES.
(A) Trial Counsel

1. Preliminary matters (prior to arralgnment). - (The information contained
under this heading must be. supplied by the trial podnsel as he follows appendix
8 of the Manual. This informntlon.mny' be.ptm_ci_led in the margin of appendix
8 or written on a separate gheet of paper clippéfl to appendix 8. Regardless of
which method the trial.counsel adopts, he should never have to delay the pro-
ceodings while he searches for this lnformation among the papers on his desk.)

. Orders: Court convened by par. 8, 8Q:61, Hg Camp St. Cloud, 20 Jun 61;

amended by par, 1, 80:69, same He, 2 Jul 61. o

3. Law officer and members (to. be completed ln order of rank as court

convenes) : -

PRESENT _ _
Lt Col Purple, Law Officer N
Col -Bilver
Lt Col Brown
Major Green
Magjor Rink

Oapt Blue. TI;:B li:;lngt:anly be usec:
) ¥ e © counsel
1st Lt Orange _ _ D e swoars the
24 Lt Gold' e e court.
fd Lt White T e

" Qapt Victor, TO T TR e e i
1st Lt Helper, Asst T S S R
Capt Winner, DO
18t Lt Aider, Asst DO

Major Pink (Hxcused by the conven}n.g*.vauthorlty-)
24 It White (Excused by the convening authority)

o. Accuged ; Sergeant Peter Arnold, Btry A, 56th Bn.
d. Court reporter: Rapid Wright. G .
e. Legal qualifications of prosecution are correctly stated in appointing orders.
¢. Prosecution counsel not disqualified. . .
g. Accused did not submit written request for enlisted court members.
.. General nature of charges: :

(1) Desertion on.4 Jun 60 from Camp St. Cloud until apprebension 18

‘May 61 at Minneapolis, in violation of Artlcle 85. ' '
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(2) Preferred by Capt Michael Coyle.
(3) Investigated by Maj Roger Fox,
(4) Forwarded by Lt Col Morton Beale, who recommended trial,
{B) Records disclose no grounds for challenge.
(6) No member or LO to be called as witness for brosecution.
{. Chalienges by prosecution:
(1) For cause : None. ]
(2) Peremptory : None. BN
4. Charges served on accused on 2 Jul 61.
2. Anticipated defense pleas and motions, _ :
@. Pleas: Not guilty, but gulliy of the lesser inchzded offense of AWOL.
b. Motlong: None. ’
3. Proof analysis sheet.

Hiements To Be Proved (16§, 1688, MCOM,
1961; UOMJ, Arts, 85, 86) Huidence To Prove

(@) Accused went AWOL from Btry Authenticated Extract Copy of Morning
A, 56th FA Bn, at Camp 8t. Cloud, on ~ Report of Bitry A, 56th FA Bn for 4 Jun
4 Jun 60, 80,

(¥} Accused intended at time of ab- Pote Jomes will identify accused and will
senting himeelf or at some time during  testify that he Mred accused on 30 Jun
abgence to remaln away perméanently 60, as a mechanie, that accused told him
from his organizatton, " he had “gone over the hill” and wouid
’ never return to the Army, and that
accused to his knowledge always wore

cdvilian clothing.
See stipulated testimony of Policeman
John 8mith. Judicial notice that Min-
neapolis 48 70 miles from Camp St

‘Oloud.
(0) Desertion terminated on 13 May Authenticated Extract Copy of Morning
81 by apprehension. Report of Biry A, 56th FA Bn, for 13

May 61. Written stipulation of testi-
mony of Policeman Joln Smith to the
eifect that he took accused into custody
at Jones’ garage on 13 May 61.

4. Opening etatement. The prosecution will show that on or about 4 Jun 60,
accused, Sergeant Peter Arnolq+ went, AWOL from. hls unit, Btry A, 56th F'A Bn,
Camp 8t. Oloud, Minn., and that'he rématned absent until he was apprehended by

: c;ivilian police at Minneapolis, Minn., and returned to military control on 13 May
61—an absence of over 11 months. The evidence also will show that at the time
Sergeant Arnold was apprehended he was dressed in civilian clothing and had
been gninfully employed as a mechanic for an rutomobile agency in the City of
Minneapolis for practically the entire perlod of his absence.

6. Evidence (in order of introduction). :

a. Offer In evidence, as Prosecution Exhibit 1, authenticated extract copy of
morning report of Btry A, béth FA Bn, for 4 Jun 0. (This exhibit shows accused,
Sergeant Arnold, *“Dy to AWOL; 0800 ) : :

b. Peter Jones, shop foreman, Jones Motor Co., Minneapolis, Minn, Jones will
testify as’ follows: - “He kitows aceustd; Arnold - . . {dentifies him .., met
accused 80 Jun 60 . . . accused wanted mechanic’s job . .:. hired accused 80
Jun 60 . .. accused worked for him since that date . . conversation with
accused, 12 May 61 . . . accused sald ‘he had been in Army . . . became dis-
gusted, gone over hill .. . gald he wanted no part of Army and would never
retorn to 1t° . . . called police station 18 May 61 because he did not want some-
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one who was AWOL working for him . .. policeman came . . . took Arnold
away . . . heard Arnold say to policeman he was AWOL ... Arnold to his
knowledge always wore civillan clothes.”

¢. Offer in evidence, as Prosecution Hxhibit 2, the written stipulation of the
testimony which John Smith, pollé_em_an, Minneapolls, Minn., would give If he
were present, _ ’ _

d. Offer in evidence, as Prosecution Exhibit 8, authenticated extract copy of
morning report of Btry A, 56th FA Bn, for 18 May 61. ]

e. Request court to take judicial notice that Minneapolis is 70 miles from Oamp
8t. Cloud. . -

#. Proposed cross-examination of accused. - “Absented himgelf 4 Jun 60 . . .
did not have authority to be absent . . . remained AWOL until apprehended on
18 May 61 ... did not contact Army authoritles during abgence . . . WOTe
clvilian clothes . . . did not contact Red Cross ot chaplain . . . knew Red Cross
representative and chaplain were on post at Camp St Cloud. )

6. Argument. The progecution has produced competent evidence ghowing that
on 4 Jun 60 the accused, Arnold, deserted the service of the Unlted States and
remained absent until he was apprehended by the civillan police and turned over
to the MP's at Minneapolis, Minn., on 18 May 61, Prosecution Exhibit 1, the
extract of the morning report of the accused’s unit, shows that he absented
himself without authority from that unit on 4 Jun 60. The facts and cir-
cumstances surrounding the apprehenslon of the accused and his return to mili-
tary control at Minneapolis, Minn., on 13 May 61, were proved by the stipulation
concerning the testimony of Policeman Smith and by the testimony of Pete
Jones. As to the question of whether the accused intended to remain absent
permanently from his place of service, the record clearly shows that such an
intent was in his mind. This intent may be inferred by the court from these
facts in the record: (1) Accused remained absent from his organization for a
long period of time without turning himself in at a military installation. (2) He
gecured private employment almost immediately after he absented himself,
(8) He worked at a clvillan job during Hs absence. (4) In addition, the con-
versation between the accused and Pete Jones, the. shop foreman, in which
Arnold sald that he “wanted no part of the Army and would never return”
clearly indicates the intent not to. return to military service. o

7. Instructions. (To be attached as separate inclosures.)

@ Prosecution’s proposed Instructlon on the elements of degertion in the case

of United States v. Peter Arnold, Btry A, 56th FA Bn:

The specification charges the accused with desertion, in.violation of Artl-
cle 85, which provides, in part, that any member of the armed forces of the
United States who, without proper authority; goes or remains absent from
his organization with intent to remain away therefrom permanently is
guilty of desertion. L . _

The court is advised ‘that, to find the aceused guilty of the specification
and charge, 1t must be. satisfled by legal and competent evidence beyond a
reasonable doubt: ' B o o

(1) That, at the time and place alleged, the accused absented himself
from his organization without proper authority, as alleged ;
(i) That the accused intended at the time of absenting himself or at
gome time during his absence to remain away permanently from
“his organization; and . :
(#4) That the accused’s desertion, if any, was of a duration and wag
terminated by apprehension, as alleged.
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b. Prosecution’s proposed’ instruction on’the lesger included otl.'ense of absence
without leave in the case of Unsied Qiites v, Peter Afnold, Btry A, B6th FA Bn:

The court is further advised that included within desertion as alleged in
the specification 1 the lesser offerisd of abi¥enbe ‘without leave, in violatlon
of Artlcle 886, ‘which provldes, ‘in part, that any member' of the armed forces
who, without proper authority; absents himself or remains absent from his
organization ghail be puniched as a court-nflartlal may direet. The elements
of absenee without leave are as follows: '

() That, at the time and place alleged, the accused absented himself
from his organization, as alleged, and

" (#) That such absence was without proper authority from anyone com-
petent to give him leave and waws of the duration alleged.

You are further advised that if you have a reasonable doubt that the
accuped is guilty of desertion, but you are satisfled by legal and competent
evidence beyond a reasonable doubt that the accused 1s guilty of the lesser
included offense of absence without léave, you may nevertheless reach a And-
ing of guilty, but In this event it will be necessary for you to modify the
specification and the charge by exceptions and subatitutions go that they wilt
reflect Aindings as to which you have no reasonable doubt,

(B) Defense Counsel

A Preliminar_y matters.

a. Accused. _
(1) Name and grade: Peter Arnold, Sergeant.
(2) Organization:  Btry A, 56th FA Bn.
(8) Station: Oamp 8t. Oloud, Minn.

b. Accused to be defended by appolnted defense counsel and appointed as-
sistant defense counsel,

¢. Legal qualifications of appointed members 01' defense correctly stated in
appointing orders, ’

d. No member of the defense is disqualified.

2. Charge. Violat.‘lon of the Uniform Code of Military Justice, Article 85,

Specification., Desertion (with intent to remain absert perinanently) ; 4
Jun &0 to 13 May 61 (11 months, 10 days), terminated by
apprehension,

&. Lesser included offenses. Absence withovut Ieave

4. Elements of offenses charged. :

@. Accused went AWOL from Btry A, 56th FA Bn at Camp Bt. Cloud, on 4
Jun 60.

b. Accused intended at time of absenting himeelf, or at some tlme durlng
absence, to remaln away permanently from his organization.

0. Desertion terminated by apprehension by civilian police at Minneapolis,
Minn. Accuked returned to military control on 18 May 61.

8. C’kauenyes by defense.

a. Forcause: . None. -

b. Peremptory: It JohnO. Orang'e, 1st Infantry

[ ‘Motion ‘2o dismiss. None,

7. Pleas. '

@. To the specification: Guilty, except the words “and with. intent to remain
away therefrom’ permanently,” “In desertlon " and “he was apprehended ¥ To
the excepted words “not guilty.” '

b. To the charger Not guilty, but guilty of a violation of Article 86.

8. Prosecution witnesses.  Refer to sectlon 11, infra.
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-8. Motion for Rnding of rot gullfy. None.

10. Opening statement. The accused, by his pleas in this case, admits that
he was absent without proper authority from his organization at Camp 8t.
Cloud, Minn; Hence, the only disputed gquestlon in this case is whether the
accused intended to remain absent permanently from his organization. The
defense will show that this. wae not. his intent. In fact, a contrary intent will
be shown by the testimony of accused, hig wife, and the stipulated testimony of
his father-in-law. As to the admitted offense of AWOL, the defense will show,
for the consideration of the court, the existence of extenuating and mitigating
circumstances.

11, Evidence.

Oross-exnminntion of Pete Jonmes: That accused was a good and reliable
worker, that. accused told him geveral times of his need for money to meet
medical and hospital expenses.

b. Offer in evidence, as Defense Exnibit A, a written stipulation of the testimony
which Mr. John Johnson, Minneapolis, Minn,, would glve if he were present

0. Mrs. Irma Arnold of Mankato, Minn., the wife of accused, will testify as
follows: “Wife of Peter Arnold . . . resided with father in Minneapolls . . .
husband in Army at Camp St Oloud . . . hmsband only able to come home one
week-end each month . . . married 8 yeard ... has 3 children . . . she became
very ill on 15 May 60 . . . on 20 May 60 she became worse . . taken to hospital
. . . emergency opera.tlon ...on 8 Jun 6 husband visited her at hospital in
Minneapolis . . . in hospital 8 weeks . . . speclal nurse 4 weeks . . . after re-
turn. from hospital it was necessary to have help at home . . . care for her,
children, father . . . husband gald he was AWOL . . . accused worried about
his status . . . sald rmany times that he would return to hi= battery as soon as
he paid bills . . . planned to Tetwn after payday 1 Jun 61"

d. Accused, Pr'ivn.te Peter Arnold, Btry A, ﬁﬂth FA Bn, Oamp St. Cloud, Minn.,,
will testify as follows: “He is the accused in the case . . . on 4 Jun 60 went
AWOL from his unit at Camp 8t. Cloud, Minn. . . . on 15 May 60 wife takeén il

..asked one of the medical aid men in battalion dispensary if wife could be
cared forin station ‘hospital and the medical aid man told him the sta.tlon nospltal
had no facil‘lties for treatment of dependents except those who lived on the post

. prevﬂously had tried to get quarters on the post hut they were unsavailable
. . . asked battery commander £or leave . . . not gra,nted . was worrled . . .
on 20 May 60 wife's conditlon became worse she was taken to hosplt.a.l
agaln requested leave . . . O suecess o a uld only get one weelk-end pass ea.ch
month . . . left Oamp St. Gloud on pasg on. 2 Jun . . . went to Minneapolis
.lntending to return to camp in, tim.e 1‘01' ‘ lle‘On 4¢Jun . .. found wife very n

. wife in hospital 8 weoks . . . expenses ,'high help needed for care of
ch‘lldren and father-in-law . thaught {t necessary to get 2 job stay home and
save the cost.of 4 maid at n,lght »oee DO intent to. desert . intended to return
when wife wall . bi.lls pald . . hospital and doctor bllls totaled $800 . . .
last of bills pald 1 May 6l . likel Army career . . . never told Pete Jones he
wanted no part of the Army and would never return to it ... . told him that
there. are times when a person feels that he ‘wants no part of bhe Army.”

¢. Offer in ev‘ldence an oral stlpnlatlon ag follows: On 21 May 60, an emer-
gency operation was performed at the Mlnneapolis General Hospital on Mrs,
Irma Arnold, the wife of the accused in -this case; that Mrs. Arnold was in a
civilian hospital for 8 weeks after the operation and required a speclal nurge for
4 weeks of t,his t.ime that the hospltal bill was $600 and the doctor bill was $200;
that these bills have been pald by the accused at the rate of approximately 875
per month the last puyment on the hospltal bill ]mvlng been made on 1 Msy al.
The expenses Incident to the lllness and hospitallzat.ion of Mrs. Arnold Were not
covered by the Dependents Medicai Care Act (10 U.8.0. 107 1-1085) .
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I2. Argument. Before the court properly can find an accused gullty of & charge
of desgertion the prosecutlon must show ‘beyond a reasonable doubt that the ac-
cuged intended to absent himgelf permanently from his organization. What does
the evidence show in this case? There is prosecution testimony by the ghop fore-
man, Pete Jones, to the effect that accused told him hié wig AWOL from his unit
at Camp Bt. Cloud, Minn,, and that he wanted no part of the Army and would
never return. Arnold has denied the making 6f this statement, | In support of his
contention that he at all times intended to return to hig organization, accused has
testified as to his Intént to return and hag introduced to the court the corroborat-
ing testimony of his wife and, by stipulatifon, the corroborating testimony of his
father-in-law. The court will recall that these corroboruting witnesses both
stated that on numerous occasions accused discussed his problems with them &nd
clearly indicated that as soon as the family was:out ‘of* debt he would return to
his battery. The uncontradicted defense evidence: sho‘vs that'the accused made
regular monthly payments on the 1ndehtedness and fhad phid Tifs medical ‘bills in
full by the first of May, The expected’ time‘oi‘ hi§ i‘etiirn was thus based upon
the happening of a certain event—the: payment of Hits bills ‘In fact, according to
the testimony of the defense witnesses, the accuséd. having accomplished his pur-
pose in accordance with his plans, Was prepmng to retarn to Camp 8t. Cloud on
1 Jun 61. Accused Las admitted that ‘he Went AWOL.  He now realizes that the
procedure he adopted was wrong HBWGVer his acflon was motlivated golely by
a genuine and worthy coricein for'thd’ we‘lﬁre of’his wife and family. Tbe'court
has heard the uncontroverted eﬂdehce of the' defense cﬁncerning the serious-and
lengthy illness of Mrs. Armold & d' may ﬁreperly take thHese exteniating matters
into considerntien Note also t the accused is a good worker, a mechanic, and
wants to make the Atmy a cai-eer

13, Instructions, (To be

Defense’s proposed instructlo
Btry A, 56th A Bn :

You are instructed ‘thiit the atbuded’s’ plea of' g‘uilty of the Jesser included
offense of absence wif ifﬁ;leav'e ﬁvill warrnnt a “finding of gulity of that offense
without further proof, but thit s pled ‘o Eullty of dbsence without leave to a
charge of desertion 18 hot it’seli' a suﬁciént ‘basis for g conviction of desertion,
The court is instructed that no ‘infersnck of ‘Wi 1ntent to remain. absent perma-
nently. arises from any ‘adnission involvéd {fi tbe plea ‘of gullty to the lesser.
included offense of absence without leave, and-to' warrant a eonviction’ of deser-
tion the evidence must establish this intent béyond reaséhable doubt. . (This
instruection iz modeled after instruction in’ appendlx VII ‘DA ‘Pam 27-9, The
Law Officer. In an Air Force case, follow mbdel instruction “Eﬂ?ect of Plea
of Gullty” and appropriate note thereto.) -

14, Matters in mitigation.

& Accused will testify as follows: “Served from 19 Aug 42 to 21 Nov 45 with
honorable discharg'e . .-tank mechanic . . . corpofal in Jun 43 . . ., sergeant
An Dec 48 ., . . oversens in Burope from Jan 44 to Sep 457, in Normandy on

D-plus-24 . . . ETO ribbon wlth three battle stars good conduct medal .
never court—martialed - reen]isted in Jul B because of Korean’ conﬂict »

b, Argument as to lentence Prior spotless record . hi5 misconduct was

‘ caused by . tempornry disregard of | possilile cOnseqUences whcn he was faced
with overwhelming ‘difficulties , . . no reason to believe accused requires con-
ﬂnement to assure his rehahilitation to perform honorable and vnluahle serv-
Ace . Af conﬂnement or punitive discharge fs iinposed it vtfill Féiult m gevere

: 'punishprent of i man for taking cdre of his family, it wil} ppn{sh his family
'more than it will punish the accused recommend t.hat nny punishment lm-
“posed not extend to' cqnﬂnement or punitNe discharge ‘

15, Visual’ atn‘a None. "
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Appendix 1V
MOTIONS

(A) Motion to dismiss because of former punishment. At the trial of Private
Jones for leaving his post as @ sentinel before he was regularly relieved, n
time of peace, in violation of Article 118, the Qefense, after arraignment but
pefore pleas were entered, moved that the charges be dismissed on the ground
of former punishment. At the héaring thé defense showed through the testl-
mony of the accused’s company commnhder°’t‘hﬂ.t on the morning after the
alleged offense the company commander restilcted the accused to the limits of
the company area, that thereafter he did mot permit the accused to participate
in the regular training of the company, that the accused remained in such
restriction for a pertod of 7 days, that on each of these days the accused per-
formed kitchen police duties from about 0300 hours to about 2000 hours, and
that the company commander would not have so restricted the accused had he
not been found off hig sentinel post. The duty roster of the company wag intro-
duced to show that the mccused had received no credit on the roster for per-
forming kitchen police duties durlng the period ‘of restrictlon. On cross-
examination the company commander testified that he had not intended to
punigh the accused under Arti¢le 15, that he had not advised the accused that he
was 80 doing, that he made no entry in the company punishment book pertaining
to the accused, and that he feit it necessary to restrict the accused pending trial.
To keep the accused occupied, the company commander directed that the accuged
be assigned to kitchen police duties. The defense argued that the accused had in
fact been informally punished for his alleged offense by the company commander
under Article 15. The prosecutlon argued that 'the'téstimony_ of ‘the company

commander indicated that the accised way not punished under Article 15, The

prosecution also argued that, ‘even ‘assuming the a.‘éc'ﬁéféd'jwas"sb", putnished, the
offense charged was not a mliiot"ﬁﬂéiibé'liﬁﬁhf thé provisons of paragraph 1280
of the Manual, as 1t carrled & maxitui phnish ént ‘of conifinement for 1 year,
and that, therefore, former punishniént cduld not swerted.

As 1t appears clear that the offensé chariged was not a inor offense as defined
by paragraph 1280 of the Manual and that disciplinary punishment therefor, if
administered, would not bar a subsetietit tH13il for the offense, the law officer
would deny the motion. o

(B) Motion for severantce.. ‘The ‘accused were arraigned at a common trial
. upon the following charges atid’ ﬁﬁéﬂﬂmﬂons : ‘ ‘

OmaRGE: *Violaton 'of the Uniform Code of Militray Justice, Article 134.
Speoification: In that Private Robert D. Orosiey, U.8. Arniy, Battery B,
45th Field Artillery Battallon, did, at Camp Ohatka, California, on or about

17 March 1961; wrongfully have in his possession five ounces, more OF legs,

of a habit-forming narcotic drug, to wit: heroin. ‘

o CrARGE: Violation of the Uuiform Code of Military Justite, Artlcle 154,

"’ Specification: Tn that Private Rufus Black, U8, Army, Battery B, 45th

Field Artilley Eattallon, did, at Camp Chatka, Clalifornir, on or about 17

‘March 1861, wrongfully have in his possession two oynces, more ot less, of
"’ & habit-forming narcotic drug, to wit: heroln.
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Bach aceused was represented by his own individual defense counsel,. Before . ..
the pleas were entered, accused Crosley, through his counsel, moved for a pever:
ance “on the ground that his defense 18 a.ntagonlstic to the defense of accused
Black.” -

To determine whether the defenses are in fact nntagonlstic and at the same
time, to protect the rig'hte of each accused from prefudice, the iaw officer should -
call for an in-court (side-bar) conference. or an out-of-court hearing in which
to confer with counsel for both sides and the accused. For instance, if he
should determine that an out-of-court hearing would be appropriate, the law
officer gshould take the action indicated below: -

LO The court. will recess for a few minutes so that defense counsel may
present certain additional matters to the law officer outside the
presence of the court. The two accused, counsel for both sides, and .
_the reporter will remain in the courtroom for the hearing. If the
court members will remain in the vielnity of the courtroom, I
ghall advise them when the hearing has ended. (¥ote. The presi-
dent of a speclal couri-martial cannot hold g elde—har conference)

The court recessed at 1400 hours, 8 April 1061.

After the members of the court leaye the courtroom, the law oﬂlcer may

proceed as follows :

LO: The Reporter wlll record these proceedlngs Let the record ghow that
1t is.now 1400 hours, 8 April 1961, and that the two accused and their
counsel, trial coungel, the law officer, and the reporter are present for .
a conference outside the presence of the members of the court. Wil
defense counsel state the substance of the antagonistic defenses.

C: (For Crosley) It is the contention of accused Crosley that the heroin
alleged .to. have been found in his possession was given to him by
accused Black.for safe-keeping several days before it was found in
Crosley’s duffel bag by the battery commander, It is also Orosley’s
contention that the. heroin was wrapped In a small package and that

. he 'wag not informed by Black as to the contents of the packege and
. did not know that the package contained heroin until after it had
-'been found by the battery commander. On the other hand, accused.
:Black denies ever having had possesslon of heroin and contends that

the heroin found in a similar package in the glove compartment of
his Jeep had been placed there without his knowledge.

LO: The motion for severance is granted. . Hag trial counsel a sug’geetion
a8 to which accuded should be tried first?

-TO: The prosecutlon would like to proceed now ‘with the trial of eccused
Black,

_ LO 1s thig satieﬁactery ito defenle counsel ?

: (for Black) Tt is.

LO: These : proceedings wlill be transcribed by the reporter and-included
-in the record: of trial.- It is now 1406 hours, 8 April 1961.. Will the
trial counsel advise the- presldent of the court thart we are ready to

: proceed,.

" {C) Motion for approprinte relief because of. mialeadtng defeot in specification. -
The. accused was arralgned on 11- March 1961 - .0n the followlng charge and-
spec!ﬂcation

OHARGE: Violation of the U;nitorm Oode of Militnry Justice, Article 111

* Bpectficgiion: -In that Private: Prank D. Blaok, U.S. Army, Oompany D,

32Gth Infnntry, diqd, at Oamp Arlington, Virginia, on or about 1 March 1961,




in the motor pool area operute a vehicle to wit: a truck, in a reckless man-

per while drunk and did thereby cause said vehicle to strike and Injure

Donald B, Qarter. _

Before the accused’s pleas were entered, the defense counsel made o motion
for appropriate reMef, stating that the gpecification did not fairly apprise the
accuged of the particular offense charged, in that drunken driving and reckless
driving are separate offenses and the specification might be Interpreted as alleg-
ing either or both. The defense . counsel. contended further that if it wasg in-
tended to charge the accused with reckléss driving, the specific acts or omissions
of the accused constituting reckless driving ghould be alleged in the specifieation. .

As the specification 1y duplicitous and miblehding in' the manner indicated by
defense counsel, the law officer should take the action indieated below

LO: The motion for appropriate relief 1s sustained. Is trial counsel pre-

~ pared to propose an appropriate  amendment to the Specification?

TC: I propose that the Specification be amended-to allege drunken driving

by deleting the words “Iii a reckless hanner.” o '

LO: Let the record show that the Specification is formally amended by

striking out the words “in a reckleis inanner.” Is defense counsel
now prepared to defend the acciised on the Spécification as amended?

DC: The accuged requests a continuance to 15 March 1861 to prepare the

defenge. T

LO: Is a'continuance to 15 March 1061 satisfactory to trial counsel?

TC: It is. . .

LO: The trial will be conttnued to 15 March 1981. Haa the prosecution any -

otlier cages to try at thls time? T

T¢: 1 have nothing further. '

The court adjourned at 0830 hours, 11 March 1061, :

(D) Motion for mistrigl. Accused was tried for assault with intent to com-
mit rape. After the court was convened, the trial counsel Inquired whether the
law officer or any member of the court was aware of facts which might form the
basis for a challenge agalnst him, This colloguy followed :

MEMBER: I was a member of a court which tried the accused for an of-

- fense which related to the type of offense involved today.
I was one of the first officers in the battalion approached by
the OID on ancther charge generally in the area of the type
of offense involved today. I was consulted by a psychiatrist
who interviewed the acceused—

LO: That is sufiiclent. S .

MEMBER: I am aware of certain polygraph examinations which establlshed

: that the accused.is a lar.

LO: That is sufiicient. :

Defense counsel should move for a mistrial asserting that the disclosures made
by the member precluded the possibility of a fair and impartial trial. This re-
gults from a belief on the defense counsel’s part that the harmful effect of the
disclosures cannot be obliterated by an instruction by the law officer and a falr
and impartial hearlng cannot be given the accused.

|
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Appendix V
DESCRIBING WITNESSES’ GESTURES .

- . - - i . .
A T would say it was about as far as from here to the door in the rear of
the courtroom.
TC: Will the defense agree that the distance indicated by the witness is about
80 feet?
DO: I would agree that it is between 25 and 80 feet.
TC: Let the record show that the distance Indicated by the witness I8 between
25 and 30 feet.
A. Then he reached in his pocket llke this, and took out a knife. He opened
it, held it like this and began to walk toward. the top klck like- this,
TC: Let the record show that as the wimess testlﬂed he put his rlght hand
in hig right front trousers . pocket and thep withdrew hig’ right hand
from his pocket, held his hand at his right slde about belt high, assumed
a alightly crouching position, and wnlked slowly forward Is this
agreeable to the defense?
DC: No .objection. . e L
LO: The record may 80 indmat:e. R i

* See 18




Appendix VI -

INTRODUCTION OF DOCUMENTARY AND REAL
EVIDENCE '

(A) The following are examples of the manner in which the more common
types of documentary evidence may be introduced in evidence by the trial
counsel and the defense counsel. Note the. diﬂ!erence in form between rulings
by the law officer of a general court-mnrtial ‘and rulings by the president of
a special court-martial

1. Authenticated extract coples of morning reports. See paragraphs 1413 and
144 of the Manual.

TC: Request that the reporter mark this “exhibit for - identification.
REPORTER : This wlll be Prosecutlon Exhibit 1 for identification.
TC: (Offering Prosecutlon ‘Exhihit 1 for identiﬂcation to DC). Does. the
defense care to examine this?
DC inspects the document.
TC: Prosecution Exhibit 1 for ldentiﬂcation is offered in evldence as
Prosecution BExhibit 1.
DO: (No objection.) (I object because, . . )
10O (PRES) : (Subject to objection by any member of the court), the
objectlon of defense counsel is overruled (sustained).
Prosecution HExhibit 1 for identification is (is not)
' " admitted in evidence as Prosecution Exhibit 1.

Note. This procedure 18 applicable to a duly authenticated copy of any official
record. For example, confinement could be shown by an authenticated extract
copy of the guard report; revious eonvictions could be shown by an authen-
ticated extract copy of the accused's service record. o

2, Checks.

TC: After accused bought the radio, wbat dld he do then, if anything?
A. He wrote a check in payment for it and gave it to me.
TC: Request that. the reporter mark this exhjbit for identification.
REPOBTIB This will be Prosecution Exhiblt 2 for identification.
: (Offering ‘Prosecution Exhlblt 2. for 1dentiﬂcation to. DG) Does
the defense care to ‘examine this?
DC inspects the document.
.TC (TO WITNESS): I hand you Prosecut.ion Exhibit 2 for identiﬂca-
) tion. Do you recog'nlze this exhibit?
A, Yes, that’s the check the accused gave me.
Q. Do you know who signed the check?
A, Yed, '
Q Who signed it?
A, The accused did.
: Q Referring to the reverse slde ot the check Prosecution Exhiblt 2
for identlﬂcatlon, do you know whose signature appears there?




A. Yes, mine. I indorsed the check before I deposited it to my acecount
in the bank,
Q. Did you ever see the check, Prosecution Exhibit 2 for identification,
after you deposited it in the bank?
A. Yes, it was returned to me by the bank a few days later.
Q. Did you ever receive payment on the check?
A. No. .
TC: Prosecution Exhibit ‘2 for "ddentificatlon is offered in evidence
as Prosecution Exhibit 2.
- -(Nosobfection.,) (I object because. .. .)-.-
LO (PRES) {Bubject to objection.by any member of the court) the
objection of defense counsel is overruled (sustained).
Prosecution Exhibit 2 for identification is (i1s not)
. . admitted in evidence as Prosecution Exhibit 2.
3. Letters. See paragraph 148b of the Manual.
TC: After the check, Prosecution Exhibit 2 bad been returned to You
by the bank, wbat, if anything, did’ you do?
A. I wrote a letter to accused advising him that his check had been
returned to me by the bank. A few weeks later T receiyed a letter
.. from the accused in answer to my letter.
TO: Request that the reporter mark this exhibit for ldentiﬂcatlon
REPORTER : This will be Prosecution Exhlblt 8 for identification,
TC: (Offering Prosecution Exhibit 3 for 1dentiﬂcatlou to DG) Do you
care to examine this exhibit? . :
DC inspects the document,
TC (TO WITKESS). I hand you Prosecutlon E‘xhibit 8 for ldentiﬂca tion.
Do _¥ou recognize thls exhlblt?

=

A, Yes.
TC: How do you' recog'nize ey
A, It's the Ietter T rece[ved from the accused concerning his check. I
am familiar with hls hnudwrlting and recognize his signature.
Q. How did “you' receivo tllnt letter, Prosecution Exhibit 3 for
‘{dentification? ° ' : '
A. It came through the ' regular mail,
TC : 'Prosecution Hxhibit 8 l'or identiﬁcutlon 1s ofl!ered in evldence ay’
. Prosecution Exhibit 3.’
DC: (No objection.) (I object because. . . .)
‘LO {PRES) ; (Subject’ to objectlon by any member of the court), the
objection of defense counsel is overruled (sustatned).
Progecution Kxhibit 3 for identiﬂcatlon A€, (18 not)
admitted In evidence as Prosecution Exhiblt 3.
4. Photographs. See parsgraph 144e of the Manua.l for the ruies concerning 4
the admissibility of pbotographs. -
DC: On 16 June 1961, did you go to tbe motor pool of the B6th Fleld
Artillery Battalion?
A, Yes, sir.
Q. What did you ‘do there, if auythlng?
A. I took a photograph of a jeep in the parkfhg lot there.
DO: Request that the reporter mark this exhibit for, identification,
REPORTER: This will be Defense Exhibit A for identlﬁcatlou .
DO: (Offering Defense Exhibit A for identifieation to Td) Does 'the
S priogéenticn care to exnmine this? ©
G ’mspects the éxhibit,

i




DC (TO WITNESS) : 1 hand you Defense Bxhibit A for identification.
Do you recognize it?

A. Yes, sir. I do.

Q. What is it?

A, That Is the photograph which I took en 16 Junme 1061 of a Jeep
that was parked in the motor pool of the B6th Fleld Artillery
Battalion.

Q. Is Defense Exhibit A for identiﬂcation an. accurnte representation of
the jeep as it looked te you atb the time the plicture was taken?

A. Yes, sir,

DO: Defense Bxhibit A for identiﬂcation is offered in evldence as Defense

JExhibit A. :
TC: I object because it has not been shown that this jeep, photographed
on. 16 June 1061, ig the same jeep. which. was involved in the
accldent on the evening of 15 June 1061:-
'LO (PRES): (Subject to objectlon by any member.of the court), the
objection of trial counsel is -overruled (sustalned).
Defenge Bxhibit A for identification is (i not) accepted
in evidence as Defense: Hxhibit A. :

_5. Maps, sketches, and charts. Counsel must keep In mind at every stage of
the trial that whife the court i3 present and can see what occurs, the reviewing
authorities are limited to what appears in the record. Therefore, If a sketch
appears on a blackboard or easel, and thus ¢annot be attached to the record of
trial, an accurate reproduction of the matter shown thereon must be made and
jncluded in the record of trial. The following illustrates the proper use of a
small sketch which has been introduced in evidence:

TC (TO WITNESS) : :Can you point out on Prosecution Exhibit # where

you were standing at the time you say you saw the accuged?

A. Yes, sir. Right here at the corner of this building.

Q. Take this red pencil and mark the spot with the capital letter YA

A. (Witness takes pencil and marks exhibit.)

Q. Oan you-point out.on Prosecution Exhibit 5 t.he plnce where . the
. accused was when.you first saw him? .- .. ..

A, Yes, 8ir..- He was. right' about ‘here, walking: north

Q. Mark that spot “B” with the red pe.nciJ.. sedi T

A, (Witness marks exhibit.)

Q. Now will you draw a line with. the red pencil indlcating the route
you saw the accused take and indicate with an arrow on that line
the direction of travel..

A, (Witness marks. exhlbit.) Well .he went along the side of this
building ; then he crossed over t.his fleld and entered this building
by the side door.

Q. ‘Mark with the letter “C” the place where he entered the door.

A, (Witness marks exhibit.)

(B) Items of real evidence, such as clothing, weapons, and jewelry, are intro-
duced in evidence in the same way as documents are introduced, that is, they
must be identified, shown to be relevant and material, and then offered in evi-
dence, Unless the testlmony in the case. has developed a full and accurate
deseription of such objects, marks, or wounds, the record of trial should include
such a description, since it is ordinarily either. lmpossible or impractical to attach
them to the record. For example:

T(: What did you do after signing In?

A, After elgning In at the orderly room, I went to my quarters.
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Q. What was the condition of your-quarters? :
. I'found my personal belonginga scattéred all over the room
What did you do then?
I checked to see if anything was misulng
‘Was anything miésing? e : L
Yes. My radio:. : : Co
Can you describe thjs radio?
Yes:- It 18 a- Zenith, four-tube, table-model radio.
If you were to see this radic again, would. ¥ou be able to distinguish
it from other radios of the same make and type?
Yes. My radio has a black plastic case. The dial hand 18 bent toward
the left, and one of the numbers on the dial is blurred.
- TC: Request that. the reporter mark this exhibit for tdentification.
REPORTER This will be Prosecution Exhibit 4 for identification.
! (Offering Prosecution Exhibit 4 for identification to DG) Does
. the defense care to examine this? )
DC inspects the exhibit,
TO (TO WITNESS): I hand you Prosecution Exhibit 4 for 1dent1-
fication. Have you seen it before?
A, Yes, it's .mine. It is the radio that I :told you was missing
from my room,
Q. After you discovered it to- be missing rrom your room, when did
you next see the exhibit? -
A. T saw it the following morning.
Q. Where did you: see it? .
A. I saw the radic in-the acoused’s wall loeker
T'U:. Proseeution: :Mxhibit 4. -for identification 1s offered: in evidence as
Progecution. Exhibit.4; and permission is: requested to withdraw it
. at the conclusion-of ‘the trial and substitute a.written: deseription
therefor, i s =
DC: No objection. : '
LO (PRHS) : EUbjbctxﬁouobjeetlon by ‘any member of the court) Prose-
cution Hxhiblt 4 for-identification is admitted in evidence
19 Erose‘uutton Exhlblt 4 and a descrlption may be
Sl!lbstf[tllted‘ T g
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(A). Request to take aral deposition :

HDADQUARTERS, TORT SAINT 'CLOUD, MINNESOTA -

", OFFICE OF THB STAFF JUDGR ADVOCATE .
FROJA-MJ-A260 : _ o teenot 8 February 1962
SUBJECT: Request to take Deposition, Unjted Btates v. Thomas Sublet,

RA12345678, Héadquarters Company, §0th Quartermaster Battalion
Fort Saint Cloud, Minnesota =~ )
TQ: .  Commanding General .
" Fort Saint Cloud, Minnesota . o
1. Pursuant to the provisions of paragraph 117q, MCM, 1851, request permis-
glon to take the ordl deposition of Master Sergeant Henry J. 8lmms, Headquar-
ters Company, 59th Qﬂa’r_te;rh_aster Battalion, at the Offlce of the Staff Judge
Advocate, Fort Saint Cloud, Minnesota, at 0800 10 February 1962, Said deposi-
tion is to be taken 1n=~cdl;neétl‘on= with the charges and specifications in the
pending General Gourts-Martllil against Private Thomas Sublet, Headquarters
Company, 59th Quartermaster Battalion, alleging the willful disobedience of
Msster Sergeant Simms’ order, i A S
2. Master Sergeant Simms hag been ordered to depart. bis present station-on
12 February 1062 and to proceed to Headquarters, TuropeanCommand, APC
408, New York, N.Y., on & permtient ¢Hanie of station. «/The ;pretrial Anvestiga-
tion indicates:that he will be: gyli'@nessa)ryuipitoﬁeeﬂtion?"witness -goncerning tho
specifications and icharge:alleging willftl; disohpdience of orders::: Tt 1s antiel-
pated:that on oral==depdsitioniMas‘témS'engéaliﬁSiiliméfwm'xtéébﬂy-that:: T
On the afternoon of ‘6 _Februayy: 19620 whilehe, was: Fiwst- Sergeant of
Headguarters Compeny, ﬁmﬂg‘g ALe a@w aftailon, he gave an order to
Private Sublet to mow the lawn in. r?# ,.?f' _,"e,ﬁq‘ftﬁ;ﬁﬂy' Dayroom. (Bldg.
T-400). This order w, 15 the presence of 14 ant Ferguson.
- : . .ﬁ&zﬁ}%ﬁ- , 13}, the presence of Lig ¢ FerEus
L the accul

He gnd Lt Ferguson thenfef ;

Lt B T the aecused who Aaid nothing concérning the

order. “When he returned about five min! o8, later Piivate Sublet had dis-

appeared withont. mowing the lawn. ““He' did not see Private Sublet again
- £ . wi a “ vid L i B .

“'untﬂ_ ‘Phéf:ﬁnﬁ FETTR
R T e

s’ HIRAM/TRUST
Qapt, JAGO - -
~Trial Coumsel . -

1§ chrefilly riad paragraphs 118, 117, 'MCM, 1951, dnd pafdgraph 22 of

ciing fhouid
befbré uathi any of the fotmé contatfied In-thie appenditi - ' -

‘this Pamphigt’

£oLE
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Copy—=Sublet
Tort
Pleas
. 1st Ind. .
FECCS A-250 9 February 1062
SUBJECT: Taking of Deposition, United States v, Thomas Bublet, Pvt E-2,
RA12845678, A Company; 59th Quartermaster Battalion, Fort Baint
Oloud, Minnesotas SR
1. Pursuant to the provision of Paragraph 117 Manual for Courts-Martial,
United States, 1951, Captain Omar. Pleas, JAGC, Office of the Staff Judge Ad-
vocate, Fort Baint Cioud, Minnesota., 18 @iretted to cause to be taken the deposi-
tlon of the following named person, to be used in evidence in the trial by court-
martial entitled United States v. Private (F-2) Thomas Sublet, Headquarters
Company, 50th Quartermaster Battalion, Fort Saint Cloud, Minnesota :

M/Sgt Henry J. Slmms Headquarters Company, 58th’ Quartermaster Battalion,
Fort Saint Gloud, Minnesota.

2, Captain Hiram Trust, JAGC, and Captaln Roger. Tort, JAGC, this head-
quarters, each certified in accordance with Article 27b f,Tniform Code of Mili-
tary Justice, are directed to represent the prosecution and the defenge, respec-
tively, in the taking of the subject deposition to be used in the court-martial
of Private (E-2) Thomas Subiet. .

: FOR THH COMMANDER: U BARTIL H. BOTGH
‘ ’ o Captaln, AGC a
. Asst Adjutant General

(B) Suggasted form for depaoiuon,on oral e.xam!naﬁon
UNITHD S’.EATES - e .
+8 - :y- ¥

i

Fort St Cloud, Min'nesota ZRE: tu 'm:mii: 5y

TC: Let the record :reflect that-thisr -Aepositlon: proceeding commenced at 0900
hours, 10-February 1962;-at-the iGfMaer of the iNiafl. Judge: Advocate, Fort
Bt. Cloud, Minnestta, pursuant to-gutliorty:attached: heneto: as Inchsure 1.
Present at the taking of the depositionsards © «w coone

* Captain Omiar Pleas, Ofﬂcer Taking Deposition R
antain Hiram Trust, Trial Counsel.”

Captain Roger 'Tort; Appointed Defense Gounsel
"Pvt, B2 Thomas” Sublet Accused.
M/Sgt Henry .T Simml, Deponent

P B REa 2
o bt
Let the record further reflect that Sergeant Sin,lms Aai- .p;t;epemt to testify
. B8 a witness for the prosecution in the forthcoming general court-martial
appointed by:paragraph-22; Speclal Orders No. 18, Headquarters, Fort
Saint Cloud, Minnesota, dated 23 January 1962, case of United States vs
Thomas Sublet, Pvt. B-2.: ...

« Teet, ihe record, reflect that jthe trlp,l counse!, adrpiyjptpmﬂ“the ’r\ec‘essary
oath to the.xeporter, Mrs, Norine Scribble, and..that: the .denonent, A
Sergeant 8immas, was likewlse sworn.
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e g ~DIREOT-BXAMINATION © .\ wiin

TO: Wil you state your full name, grade, organizatlo‘n nd armed’ force?

A Hellry 7. "Sinima, Master” Serghant, “ﬁAiB‘G‘BﬁM Heddduarters Company,
59th Qua:termaster Battaiion, United gﬁlté Army, ;I!"ort Saint Gloud
“Minnésotd, sit . BN '”_‘ e

Q. Do you know the accused in thid" c&sé?’ ul ot ¢ e

A. T do; sir, ‘ ; A '
S Q. If ‘yoii' sed him present W 1y
A
(]

ot ;
A. Private Themas ‘Stblet, sl r&ﬁﬁ:&g m’g‘ﬁ%‘iﬁﬁeﬂ),
oy Let the record reflsct thatf e lib}ﬁfn‘éﬁf‘i idﬁ’ﬂeﬂ the' hccﬂ\sed as he identified
7 hith by nhmE. (To witiieds) "Ditectin iééfi‘r attfen*tloﬁ’ o 8 February 19862,
P ohat: were your miltthlyRNH g 8 ¢t ay1” ’

;1T wag” Firs Sai'ﬁéﬁhf*‘f)f‘! %rﬁ’*‘dbmpany,"
3 i Hmhﬁmd EY A

i

the accused? ' ' :

DC: I object to the last question as cal,ll‘ng fo :

’ Oﬂicer Taking Deposition ‘The objection of th énse counsel will be noted

and made part of this record LA

», L. S o L3 . "

TC: Will thg ;remrl;e;' ma:.'k tghis ,gocumeni; as Depopition Exhibit (1) for identi-

! nt. ﬁimms, do, you. recognize Pepasition Hxhibit No, (1)?

i xecelpt. we use in the unit. The amount of toois
"and the date 01: the transact;on wag written on it by me and it was signed
- by Privdte Sublet. . .

-TQ@; Let the vetord: mﬂectw thatfﬂefensé .counsel was shown and examl.ned
Deposition Bxhibit. No, (1)"16 *idedtification, ' - . .

W .,-3,‘:" v \- .‘qf * e T oW

O'ROB' E'XA.MINA.TION

DC: Ihaveno turther hub‘stio‘hd“”" 3

TO: Will'you stafe wliere you can be located on 14 February, the proposed date
of thig tHal? = ' ) ‘

A. I am being transferred on 'rma:_i""nt ‘dhanigs ‘df station. My address on

14 February win-‘ : 'Headqﬁﬁ‘rtérs, Ei:fopean comtnand, APO 408, New
York, N.X." t

TC: The withess wlu ‘be’ ttanhfem‘ﬁ itere thils dépobition is typed Wil the
defense waive the deponent’s signature on the deposition?

DC: We will.

T(O: Let the record reﬂect that these proceedings terminated at 1650 hours
this date o

»»The officer taklhg the deposition makes no ruling on objectlons, The objections made
at the taking of the depositlon are ruled on by the law officer (President of special courts-
martial) at the trial.

sssThp officer taking the deposltlon ahould not conduct an independent examination of
. the. witness. . The-appropriate certificate of the officer taking the deposition appears follow-

-ing this point (see DD Form 448 or AF JAQ Reporter No, 1-1962, as appropriate).




'(C) Prescntation of deposttlvl 06 'éblire, 'Mépoditions may be presenbed to
the cour{ gubstantially as. foligws,:. GG B0 Mk i 2t e
'1‘0;;:_ .+ s, 1 Teguest that;the reggrte}'ﬁgmlgk tm%,eg;hihit P;;psecutjon Number

. dor. lg?nltiﬂqq'f“? Dadbeil i at o
REPORTEB This will be Prosecutions Exhibit 1 for idenw:'lc

18 hanided to the‘law;,@ge;‘)f, e s “ Y e et
LO: (Hxamitied the e¥hibit.) - Proceed.” . -
‘TO -(Offering . Prosogqun ;]I]xhibjit A for, ,lflqntiﬂca,tion, to defense counsel)
_ Does' defense qpupsel ca,re [:9 examine this? .
DC: i, .. Yes, thank 0y, (Defengo counsel inspects the exhipit)
TC: . e Prosecutlon Exhlblt 1 for identification, the depoalthn of. Master
: ) Sergeant Henry J. limms iz offered into evidence a8 Prosecution
. ‘Exhibit 1, The. testimony of this Wltneas is offered by depositlon
because he presently resides in the European Oommand, APO 408,

(,'mxuibit

New York, N.Y. )
DO: .. (No objection) (I object because . )“"I
LO: o The object.lon of the defense counsel is (ovei'ruﬁed) (sustalned)
‘TC: “With the permlssion of the dourt, T Wwill"now read Prosecntlon
Exhibit 1 for identification. )
LO: You may proceed (’I‘rialicounsel readé from ‘the depositlon)

NOTE; Defenge’ counsel shOuld be alowed ‘to read his cross-
examination if ‘he so requests b
LO: That portion of the deposition testimony just ‘read by the trial
r ' couhsdl (ind“the detbnisd’counsél) fiomr Prosscution Kxhiblé 1
s g me’nuﬂsanb I “datiittel’ il evidﬁnce [T defib’élfion itself
© 78 not adﬂiitte« 1 thyddpcie, e court tnay not take it 1n‘i:‘o closed
session )] IO LR TR D T

SPLTIE TS S S
- *wera failuere ta -ahjectspp. thegroynd.that.the  deponent: ha& not. .beeuwhown to-be
unavailable waives the rlght to raﬁ'}!ﬁ;{ﬂ?%whowns L

L B

CUATEL RO BT

.
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Appendix VIII
STIPULATIONS -

(A) Oral stipulations as to fact.

T(O: With the consent of the accused, the prosecution and the defense
~ stipulate as follows: The acciised’ surrendered himgelf to military
authorities at- the post guardhouse, Camp 8t Oloud, Minn., on 1
November 1961. At the time of his girrender; he was dressed in

an OD uniform,

(B) Oral stipulations-as to éxpected testimony.

TG With the. consent of the accused, ‘the* prosecition and the defense

.o stipulatethat 1f John Jones were present in court and sworn az &

‘ witness, he would testify substantially as follows: “My name is
. Johin. J ones I am & meniber of the Minneapolis, Minn., Police De-
partment ' On 1 November 1961, Private Joe James came to me at
the Bryant Avenue Police Statlon and told me that he was AWOL
from his Army unit and wanted to- tarn himself in. At the time,
Private Joe Jamesiwas dressed in an OD: uniform.”

(C) Written stipulatfons,. Written stipulations.as to fact and as to -expected
testimony. usually are placed before the court in the form of exhibits. For
example

TC: Request that the reporter mark this exhibit tor 1dent1pcation
_ 'REPORTER 'This wm be; Prosecution Exmbit 8 for identification.
"Tﬁ (Oﬂ'er:lng If'rosqeuﬁion Exhi,bit fqr 1dentiﬂcation to DG) Does the.
defense care to examiné this? o e o
DO: Yes, than}; you. . ...
Do ‘.lnspects the exhlbit o

- TOC: (Aﬂ:er showing the e;h@bh_: tp defenge cwnsel ) . Prosecution Exhiblt
o 8 for 1dentiﬁcation, w):iph in stllgulaﬁon (as to fact) (a8 to.expected

testimony) entered into be{;ween the trial counsel and the defense

counsel and the -accused, is offered In evidence as Prosecution
‘_=-',;1Dx}ilblt’8

sapebeg ot s




(D) Form for written stipulation.as to fact, -
" Camp 8t. Gloud Minnesota
: i° "~ . 13 November 1961
Stlpulatlon
It 18 hereby ‘stipulated and agreed by and ‘between the prosecution and the
defense, with the conigent of“the accused, that:
The accused surrendefed hil_nself bp mﬂitary aut.horities at Camp St. Cloud,

Minn,, on 1 November 1961

- JOHN.J. ARTHUR
Captam, JAGC, Trial Counsel

iy R frhuso
GEORGE R, JOHNSON
Captam, ) AGC’ Defense Gaumel

LN PETE ‘BMITH
o © Aeceused

-0 BREY

(E) Form for wrttten stipu!atlon ias. to expected tesﬁmony.
Gamp St‘”Gloud, Minnesota‘ ' B
s e 15 Nb'velilbe'r 19'61
Stlpulation

It 1s hereby stiputated ana‘ ;a. t‘ééd By’ and between the prosecu.tlon aAnd the
defense, with the’eonsent of thd 'aeclived, ‘that tf Tohn Tohes, 348 Tyndale’ Ave.
So., Minneapotis, Minn:, ere pl‘eséﬁi th po‘ﬁ' t” and s’worn as g witness, he would
testify substantially as follows: ~ °'* 7!

On 1 Novemher 1941, I was a memher of the Mlhneapo'ﬂs, Mlnn Pollce
Department. On that date, Joe James came to. ‘me at the Bryant ‘Avenue
Police Station and told me that he was AWOLE from’ his Arn.‘ty unit and wanted .
to turn himself in At the time, Joe James was dressed in an OD uniform.

o f Bt

JOHN J, ARTHUR
Captain, JAQC, Trial Counsel

‘GEORGE R. JOHNSON
Captain, JAGC, Dafsnse Counsel

e oo

" JOE JAMES
Aceysed




Appen’dix IX
REQUEST FOR- COURT TO TAKE JUDICIAL NOTICE

A request by the trial couusel or the defense counsel that the court take
judicial notlee of & fact may be-made substantially as follows: :
TO: Request that the reporter mark.this exhibit for identifcation,
REPORTHR : Thig will ke Prosecution Exhibit 6 for identification.
', TO.: (Offering Prozeeution: Exhibit 6 for-identification:to DC.) Does the
defense care to examine this exhibit? R
. DQ ingpects the-exhibit. - ;
- TC: The prosecutionrequests that t.he court take dudicia.l notice that the
-.motor veblcle speed lmit -on.Qpmp. 8t Qloud, Minn., on 23 June
1961, was 10-miles per.hour. . To-assist. the law officer and reviewing
authoritles: the prasecution: offers to the court Prosecution Hxhibit 6
.. for identification. :;Prosegntion Ixhibit 6 for identification 15 a true
. extract’ copy'-of paragraph. 8a, Post Traffic Regulations, Oamp Bt.
-.Olgud, Minn,, dated ,14 J'u.ne 1901, support.ing thefact to be judicially
: ©notediite wfres -
DO: It will:be admitted t.hat such regulation wag-in- eﬂect on. t.he ovening
. of. 28 -June: 1981 I
LO: The court will take judiclal notice that qnﬂzs June 1961 the motor
-yehicle speed Wmit on Qamp-St: Cloud,:Minn, was 10 miles per hour.
. v ProspeutlonsExhibit. 6 for.; tdentiﬂcatlo m a‘dmitteﬂ l.n evidence as
Ed .rProseou&iom»mxhiblﬁ Qv
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Appendix X
OFFER OF PROOF

DJ: I call your-attention- to 25 June 1900 Did you have a conversation
© .= . ‘with the accused, Private Robert. Btark on t.hat; date?
A, - - Yes, Idid. -

Q- ‘WIIL you state the circumsm'nces under which t.hat conversation
took place?
TC: I object to this course of questloning on the ground that whatever

transpired - during an alléged conversatlon between the accused
“and this witness § months: before-the alleged ¢ommission of the
- ' offense has fio bearing on ths issues in this case.

‘LO (PRES): - (Subject'to objection by any: member of the court), the objection
Co “of *tral .counsol i3 sustained..” The défenge counsel will please
S confine' himuslf to:miatters 'which:are relevant. -

DJ: - Let-thei recordIndicat¥'that if Brivate Benediot: Brown, this wit-

-ness, were ‘permitted 4o testify, he would state :that durlng a
conversnttontbatwedniile decusediand: Private Brown at Catnp St
Cloud, Minn;,-on 25 June 1960, the.adeused: statad:that he had

‘5 purhad$d mo tialldt totihe fobthall game Which was:td:take - place
ce i Minneapo’l{s,*m.‘igm,,.ﬁumgg'ﬂhe afterncomof:20: Jeptember 1960,
© the! Hmie ﬁﬂemfﬂaﬁﬂhlfs A o, Have ‘been' committed in Roch-
ester, Minn, During that convél'sﬁﬁioh'"theiaéeusemfhrther stated
that he 1ntended to go to Minneapolls on 26 September to see the

football game,

LO (PRES): The statement of the defense counseI is solely for the record

and the court is Instructed thit it {s not evidence: 1n his case and
should not be conlidered a8 such :

l:

Note. In a general court-martial case, if it appenrs t.hat the oﬂZer of proof
might be prejudicial to the rights of the Government, t:he law offleer . may direct
that the statement be presented at an out-of-court hearing or that 1t be'Subinitted
in writing and atteched to the record of trial as an appellate eﬁ"hibit

i
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REROBT: OF BRSULT OF
SUBJ EOT g Rbpm‘ bfiResuw of: !I’rtaii-m !

TO: Commanding 0ﬂiq¢r"“ IAFLGE -
Company, F,, 113th. Infa-ntry )
Camp Saint Cloud, Minnesots ' of) H ama’

1. Notlﬁoutlon under pa.ra.gra.ph 4}..@(?),, MGM, LQEI is. hereby given in the
oage.of: = . S E TS P -
2. ACCUSED | " SERVICE = ORGANI-

mIAiL"'
1 October 1981

(Last name-~First na.me—M L). GBA;DE‘,’[”. NO. - ZATION.
- . Doe, . .  -John, 5 A “vat‘;ﬁ'.-2 RA18171400 Co. F,. 118th
P Inf .

. s .t - TSI .
3. TYPE OF COURT: O General IEI Specm.l
Convening: Authority:, CO-113fh Iﬂf
4, SUMMARY OF CHARGES AND FINDINGS
"GIST OF OFFENSES (including e
charge‘afndlspeqiﬁoa.tiomnumbers) o : -PLEA;,_V;E‘_LNDINGS
a. AWOL _{8p and ’Ch I h N
'b. Laréeny’ ' (Sp-and’CHII -~ © +° :
5. Sentence: LiL g {-‘D-rshéﬂe?&blé} Bad Gendue#)*el:iseha‘iigér
e J;“m'f, a$§9 00, (perymonth, for g 3
; ). (mond ), ' (%
ity Redﬁﬁtioﬁ' (Rcdusetf to Réiﬁm Y
Qthigr: (N‘cmé b el

, 6 DA;IE f(oir‘acs'
KA msroS% r@g c%f'% 2 HE .
s The acpusediwayli cbﬁﬂtﬁﬂéhﬂmmﬁf‘m- al’tahd was neturned thereto
immediate]y folltmingmria.l ‘ et s
%mﬁedwamtin gmerte%ﬂa&buﬁhmng
- dmbensed 4t %ww hip eraanisation. (undor guord)
fﬂfdiﬁi@m %MGMT% o

llf

CHAUNCEY WEBSTER
Captain, OrdC
) Trml Counsel
i e fus m;[ 61 =1 Jam T o imli i o TERNST LY | T S PP L P L T
O] HEE (L .".: Shine o N AR L B Ch p LT A
2*lp mroruezmxusa AF: I“orm. ww : .
**This form iz not mandatory, Wherever applteable. nut,horlud abbtaviaf.ions mny be. usqq ln, it,a
preparation. P I s :
+»*DINTRIBUTION:
. 1=Tmmsdiate OGO of acoused (original).
1—Convenibg authority (unless otherwise direoted).
1—(0 conflnement facllity (when the acoused was in pretrial confinement or the adjudged sentence
" ‘ineludee confinement and the mvenmz authorlty has not dimmd otherwlne) .
+ewegirlir dut inapplicabls words, T
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SUGGESTED WEEKLY REPORT OF TRIAL COUN SEL*

Reports Control 8ymhol
: . JAG-3
Headquarters _

Camp Bt. Cloud, Minneso‘ta.
' 1 February 1962
SUBJECT: Weekly Report of Trisl Counsel, ' ’
THRU: . Lieutenant Colonel Albert G. Wn.shmgton, JAGC, Hq, Camp St.
~ " Cloud, Minnescta.
TO: : Comma.ndmg General, Camp Bt Cloud ‘Minnesota.

Report rendered for 'week ending’ Fﬁ&uy, i Februa.ry 1962, by Captain John J.
Arthur, trial coungel for the general’ court-martial a.ppomted by par 35, 80 56,
Hq, Camp 8¢. Cloud, Minn., 17 Peb 1ge2:% -

a.. Cages a.waitmg tnal more than 2 wéeks from the da.te of reference for trial:

. .. ‘ Expected
. e -7 'date of
" Aocoused - ’Referred Cause for dela.y'*!I < frial
‘—!_P — I

Peters, Cpl Frank E Btry 6 J'an " ..6‘2 ;Awg.;tmg dgpopl.tmnp jori 17 Feb 62
: ) eyt o, werded. 17 Jan 62 .

b, Cases tried Biit*in ‘wﬁlﬂﬁ"tiﬁe"‘i'bédrﬂ"af‘trih Was no‘ﬁ forwarded withm 2
weeks from the date ‘of 1'(5fererx(!a"”i‘fﬁi'j hf’fﬂl 5

Expected
. _ date record. -
' A e e P e RNy will be
ecused _ Referred forwarded
:James, Pvt Tom D

Co A, 50bh Eng
: Bn :

UL ‘ j éﬁheé &ﬁﬂu‘éﬁﬁ

s JOHN J. ARTHUR
R L o . Captain, JAGC, Trial Counsel

TN P

*This form 1s not mandatory Looal commending officers mey dirent thut no report 1s required or pre-

- eoribe the form of report to be made. -Howaver, unless otherwise direated by the con¥énilhig siuthoilty,

- this report 18 to-be submitted weekly to the latter, throusb the pmbmmnﬁoﬁ &s‘lﬁlhﬂ!' aonrt-mnrtm or ‘the
“Iaw offibée of a pobernl ctrt-dihftial (MOM; g, e 3wt

**Usé additional page If space provided s not adequate

soatie e s
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Appendix XIH

STATEMENT OF ACCUSEDREGARDING REPRESENTA-
" TION BY APPELLATE. DE@‘ENQ ,,CQ‘UNSEL"

el e
SUBJDGT Request for Appallate De,fense qunspl,
THROUGH : Commanding General

N 7 GOM AUTHORITY

ADDRESS

TO: The Judge Advocate General of the Army
Department of the Army
‘Washington 2§, D.C..

a. Having been: advlsed that in the event my case is referred to a board of
review I have the right to be represented before the board of review by
appellate defense counsel appolnted by The Judge Advocate General of the Army,
or by civilian counsel providéd-hy me, or both counsel, pursuant to the Uniform
Code of Military Justice, Artiele 70, I '

————_.___ desire to be represented before the botrd of review by appellate de-
fense counsel appointed by The Judge Advocate General of the Atmy ;
I understapd that I may communicate directly with appointed mili-
tary appellate defense counsel on legal matters relating to the merits
of my cage and thet stuch epmmunication should he addressed to:
Offlce of the Defense Appellate Division, Office of The Judge Advocate
General, Department of the*Army; Wislithgton 25, D.C:; .

_________ intend to retaln at my own expense clvilla.n counsel, whose name and
address s —T

J—— hgve retp‘ined or have taken actlon to retain civilian counsel whose

DA AN BAGTESR. I rronemmmmpm o SN —

hiky nq to taip civllimn counsel whose name apd address will he fur-

s mahed“t]:{e ffice of The Judge Advocate General of the Army. .

.,__....,.4.-- do not desjra to be represented by appellate defetnse counsel hefore the
.¢. hoard of review

R

g

*In Afir Force cages, use AF Form 804, Request for Appellate Defense ‘Counsel.




-Bignature of Accused

Date______ - S U
Name typed
3 w_f ) bl e :
g SN
Notes, 's.dogumenp should e prep&rpd in. quintuplet, and all cqpies should

be signed by aceuged. '.[‘h orig i) ghould be, placed in the orlgmal record of
triel, and a ‘dopy pluced 11 “éach of the other two' copies of the record of trial
forwarded to The Judge Advocate General. The accused ghould be furnished
with one copy and the Btaff" Judge Advocaté should retain a c0py P

gy g e

Tty ey Vg, T
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PR T L. (113

¥ '}'yli’l}
OHTTHE e

. e NER

Sk

T A Y
DR REE SURRITIR | T S T ;.‘. i

: - ENCT TRIRES, Sife reaidn s galy -1 U P ol . o
....,xcméuf’im;té’ 'TION OF ADVIGE. 10 ACCUSED- oF
sl ,u-uAPPEn,mm,MGHTs*-d e

Yoeaml

e G

i AR LA ni' Pt

e * HB, ’DQUAﬁ'J?ERS"i‘” SRR
R TR S . H..,.;..u..m [T ITR
R . ;;: ““,H:,iI(,.i‘,i‘._::, oo o 1§_ﬂ
.SUBJEOT Oertl.ﬂcation 01' Advlcé to Aec:dls;s‘ed df .‘Appel]at‘e nghts '
THROUGH : ; ; o bbe e

QoM AUT_H_ORITY
. Vi

 KooREgS

TO: i The Judge Ad;tzeate Gene 1
- Dipartment b7 the Arniy (Aﬁ* Forée)

‘Washington 25, D.C.
a. Reference 1s made tp the: record 01' trial hy {general) (special) court~martlal

'

in the ease Gficii 2l irdlas \Bidi Joiord o
{Last nuﬂ,q-—hmlqt na.mq—o-\Mlddle initial) IR
AR AT VTS
(Service number) At b assi e, WK oS RRde s
: _ WO WA SOENIe’ O i-bei oo
(Organization) :
- ' e 39.-.

b. I hersby cerﬁify t.hatsI have. adﬂsadﬂthe above-named accused of his appel-
late rights, as’ ronowsmm F BIPRTD
\)(,{)1 d‘l]sﬂg th%& ventih gasﬂgj viewed by a board of review, he may,

wlthin @ cony ng authority’s actlon, forward a. ;equest ‘to be
represented by« appellate defense couvrsel pgfo the board of review and that
fallure to.forward a request for such’ f-épresentatibn Ylthin ‘10 days’ may be
regarded s & walver of Bis right:tovmppellate - coimsel ‘before -the hoards of
review If such board has taken its final actlon in the case prior to the receipt of
such request. -

245 @) That, in.the; event Mis.case 1s referred.-to.a board-of review. under Article
69 of the Uniform Code of Milltary Justice, hie. has-a, Flght to be. represented by
appellate defense counsel before the board of review, and that hig, failure. to
Dotify the. bqa.rﬂ of. revj,ew of:his deslre to :be repregented; by, appeual:e defense

" *The use’ of- thiy tdrm 1 not ma'hdatow 1 uma;lt it
requirements

Iy




counsel prior to-the time the board of review takes its final action in - the case
may be regarded ag a walver of hig right to appellate representation.. )

(3) That his request, if any, to be represented by appellate defense counsel
should be accompanied by a statement of the errors or other matters to be urged
ad# grounds for relief and that, if desired, his trlal deferige counsel will prepare
such statement for him, -

(4) That, in the event his cage is reviewed by & board of review, he may,

within 30 days after he is notified of the decision of the board of review, petition
the United States Court of Military Appesls for a grant of review and that, if
such review is granted, the court need take action only with respect to fgsues
specifiell in the grant of review’ arid ‘only with respect to matters. of law,
_ (56) That his right to ‘tequest representation by appellate defense counsel
before the United States Court of Military Appeals or the board of review
includes the rigbt to be represented by  civilian defense counsel if provided by
him, .

(8) That, if his sentence as epproved by the convening authority extends to
deeth, dismissal, dishonorable or bad conduct discharge, or confinement for 1.
year or more, and is based upon a conviction for an offenge committed after 30
May 1951, he may, within 1 year atter the. septence.is.approved by thé con-
vening au'thority, petition The'Judge Advocate General for a new triel on the
grounds of newly discovered evidence or -fraud on the court. o

" JOHN C. DOE
~ Captain, JAGQ
Trial Defense Counsel

i

By Order of the Secpptaeries of the Army and the Air Force:

Sty EARLE' G WHEBLER), -
_ o . .General, United States Army,. .
Oiﬁciﬂ.].: R SO % -Gmf“ df‘.kgta]fﬁ‘-” PR
J. C. LAMBERT, . . ... . ... . ... . :
Major General; United States Army, Pty e
The Adjutant General. - .+~ - .. o e

Coi b gy an ey AR
CURTIS E. LeMAY; S
it Sk i Foroe,

Official " " Ohief of Staf,
h :'iR.'-J‘-'- PUGI-_I,\’ oo e i . . et obiiiome
Oszls.amted,gtates;Aw Foree,,.. . .«

Director: of Administrative Services
Distributions - 10 v ding o e

Army: N ! - PR ‘ ’,I:“ S .E'..“.‘

T Active Armiys NG and ‘USAR g be ‘aiiitetbhésd thdebatice with DA
T Torm 12-9 reqilréments for DAY %ﬁﬁa‘ﬁiéﬂﬂﬁﬁd’ﬁﬂﬁ‘la&@ﬁv&ﬁ&.

S UL U I

dosid S0 wewin v s o

GH e e fpeesd e

gt et ooV tewpios guandat

S TOMNUSAT SpRpte Wi (RTA ) Ntctdii! Basd] RItqirebiiis; Mok
e g tT8E Aerospace DY (8JA), Vandeuberg AFE, Catif . o q

" APON (S54), Heott: A, m. IV T e Bermeann e

Hq Comd USAF (SJA), Bolling: AFB 26, DiC_ oo ___________ 21
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Distributlon—Continied. -
Air Foree—Qontinued

AFLO (8JA), Wrighvpaiﬁérson AII"B Ohio ______

TAD (8TAY; Langley: AFB; Va.

© MATS (STA); Scott AFB(Y

AFSO (SJA) Andrews' A B,
SAC-(STA), Offutt AR

- ATO(8TAY, Rendo

ADOC (8JA), Bt AFB,,

~ CONACG: (SJA), Rcbj,ﬁs F'B;
AU (BFAY. Makwell ABE

USAPRS. (SJA) Ban AR

OAR (SJA), Bidg TiD, wm 25, D,

USAFA (8TA), USAK ‘Académy, Golo ol

CAIRC (8JA), APO 825, Néw York, NY__________

AAC (STA), APO 942; Seattle. Wash... . __

PACAT (8JA), APO 9653, San Frandsco, Clallf
USAFE (8JA), APO 633, New York, NY.

25 Afr Div (8TA), McChord ATB, Waéh_‘___:_

26 Afr Div (8JA), Hancoek F1d, NY___.____ -

28 Alr Div (8JA), Hamilton AFB Calif.. —_—

20 Air Div (SJA), Richards-Gebaur AFB, Mo.._...__.

30 Air Div (SJA), Truax Fld, Wisc

82 Air Div (8JA), Oklahoma Gity AFS,. Okla____;-T
84 Air Div (8JA), Sfewaitt AFB, NY._____._.

78 Alr Div (8JA), Tyndall AFB, Fla

5 AR (STA), AP0 925, b Pranciseo, Calit__.
18 AT (8TA), APO.T: ¥
8 Alr Div (8JA), APO 8

#ticieco, Calif._.___..._

atl B
8071 patiolsco, dnlif
7 Afr DIv (8JA), KPH% “ﬁ!{v‘"zﬁrﬁ Ny

2 AF (STA), Barksdale AB'B )
B AT (BTA), Westovér A;F'B Mags_

- 15 AT (8J4A), ‘March AJ!‘B, Calif___

16 AF (SJA), APO 288, New York, NY...__.

9 AF (8JA), Shaw AFB, 8C.:
12 AF (BJA), Waco, Tex._...

8 AF (8JA), APO 125, New York, NY

17 AF (8JA), APO 12, New York, NY__

AF Iceland (RJA), APO 81, New York, N¥ue ... :

MAAMA (BJA), Olmated AFB, Pa - -

MOAMA (8JA), Brookley AFB, Ala__._

OOAMA (8JA), Hill AFB, Utah
OCAMA (8JA), Tinker AFB, Okla

ROAMA (8JA), Griffiss AFB, NY__ -

SMAMA (8JA), McQlellan AFB, Calif.

BAAMA (BJA), Kelly ATB, Tex - -

BBAMA (SJA), Norton AFB, Calif_____ _

WRAMA (BJA), Robins AFB, Ga -

STA (EWJ ), Wright-Patterson AFB Ohio_._ -
ASD- (8JA), Wright-Patterson AFB, Ohlo__

" USAF Aerospace Med Cen (8JA), Brooks AFB, Tex_

AFFTO.(8JA), Bdwards AFB, Calif -

AT MSL Dev. Qan-(8T4A), Holloman AFB,. NMex

AFMTC (SJA), Patrlck AFB, Fla -

LRI e gl ey Jqu& it
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Distribution—Continued
Atr Force—Continued

AFIWC (SJA), Kirtland AFB, NMex ______ . 51
APGC (8JA), Eglin AFB, Fla. — I ]
Tech Tong Cen (§JA), Amarillo AFB, Tex___ : . 12
Tech Tng Cen (8JA), Chanute AFB, Il____________ e 22
Tech Tng Cen (8JA), Keesler AFB, Mise e — 12
Mil Tng Cen (SJA), Lackland AFB, Tex —— 16
Tech Tng Cen (8JA), Lowry AFB, 80, Colo.___ 9
Tech Tng Cen (8JA), Sheppard AFB, Tex__. 26
6602 Support Wg (8JA), AF Unit Posl; Office, Los Angeles. 45 Calif_ 19
ESD (8JA), L. G. Hanscom Fld, Bedford, Mass.o oo __ 10
6314 8pt Wg (BJA}, APO 970, San Francisco, Calif e 7
G100 AB Wg (8JA), APO 828, San Francisco, Calif._____________ 18
6486 AB Wg (8JA), APO 058, San Francisce, Calif ——— 8
7272 AB Wg (8JA), APO 231, New York, NY__ _— ~B
1501 Air Trans Wg (8JA), Travis AFB, Calif_ : N !
3510 Fly Tng Wg (SJA), Randolph AFB, TP* Fo———— ]
85685 Nav Tng Wg (8JA), Mather, AFB, Onh’f _— 14
1604 AB Wg (BJA), APO 856, New York, NY ________ s 2
1605 AB Wg (8JA), APO 408, New York, NY_ .- 4
1405 AB Wg (3JA), Scott AVB, Ill _-— mm———— ]
WHSTAF (8JA), Travis AFB, Gallf -— ——— 3
EBASTAT (8JA), McGulre AFB NJ _— S i 14
APCS (8JA), Orlando AF,B Flﬂ - —— ——— 8
ARRC (8JA), 8800 York St, Denver ﬁ Colo. ) 1
BRD (SJA), AT Unit Pogt Ofﬂee, Los Angeles 45, Callf_ o ___ B
B8D (RJA), AP Unit Post Oﬂice, Los Angeles 45, Calif.ee . ____ B
TURLOG (8JA), 92,54 New York, NY, e 17
318 Air Div (8TA), ,APO 289, San g‘:;anciico, Calit-__........._______ 12
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