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“ TRIAL GUIDE FOR THE SP.ECIAL COURT-MARTIAL PRESIDENT

1. Purpose and Scope . | _

- This. gu1de is 1ntended as a pracncal trial gu1de for pre51dents of spec1a1 courts—martial
It contains. .information relating to their functions and responisibilities durlng trial “and
detailed instructions for applying-the rules of trial sprocedure generally employed in- the trlal
of ‘cases by special courts-martial in: ‘the United' States Army '

It is not the purpose of this guide to answer all questions of procedure Whlch may atise
during the trial of & special’court-martial case. - When doubtful questions of law or procedure
arise-during thie course of a trial, legal authority should be. requesned from the trial coultsel

¢ ifopen cobrt, and{ thie defense coutisel should be given an opportunity:to present his views on
the mateer Iy ‘a*léhé"rEsE ‘nsﬁblhty of the prc51dent subject to objection by'any other mem-
: ] -""f‘;ﬁhfa‘m éct te 1nter10cfut0ry quest10ns (see 3) ‘tos choose between con-

2. ; :eﬁ‘; ences. ... . .. A o
‘The basic prowswns of law relatmg to' trlal procedure ar&“"‘ccfncai,ned’"' 1'the N
G aurt’;-Mwmal Uatited Staves; 1951 H@Wéﬁeﬁ, thiese provisions Bave: bics: gn@thﬁed by later
procedural concepts now in general use ‘andiby. dekisions of thie Federal. @@'ﬁﬁm and-thie; United
States Court of M1l1tary Appeals 111 a<numbet! of respects Thes‘e Gﬁwlg__ ""ﬁ&l’uded in
th.ls gulde : SETRREN :

_ 3 Fu.nctxons and Dutxes of the Presxdent of a Specxal Cpuiff.jﬁ Viars) A e e
b " The isenior :court, ‘member present-at.a tri\a;,l, ,whether or n@;q@h%mmm{mmor;embef
' appomted to the court, is president of the court for.the trialof ﬁ@?&?&?ﬁﬂﬁ?@ During:a special
court-martial. trial, he is-responsible for the fair. and orderly.qongiicsief;the. ,prpceedmgs
Except for challenges for «cause, he: rules.on. ;gll interlocutary gugse !
these qugstions are subject to; objgstion by any othsr ‘member-ofighg Yationlngerle
questions include all questions;arisin du the. trial except-(L)bie iy Pt
(2) the contents of the president’ sfffét%cnons tothe-court regardit
the ¢ase, and (3) ordinary.. admlmstramve ‘mattersisuch.as deeLamgqyggem ;g;m&g]“@djgurn—
~ ments.of the court:not. ameuntingto- continnangesat she request, of, Rag theteigl. o As

; o8
to. the last two exceptions, the ruling of the presidens,is final and.ngt: §qh];q;pp
other coury members. -.Some example§ of inteploowtoryquestions; are: MALEErg CORCErning the
admissibility: of evidenceiand the competengy afgyitnesses, tequests; £Q:,;‘:mwnug¢mqes; -motions
ng;@;pg;d‘efqmges and objactions, and. the, ipgg) ;ﬁ&y‘%oﬁan‘y Argument o: stg(qgmem}@f the trial
-equqfqueﬁ@wgsel I Inrvyew of the. rl;ghti 1@11 members have.to. Ob]ﬁ(&l}*ﬂﬁ({)g interlocugory

pebjsction: by |




rulings, prospective presidents of special courts-martial should, in preparing themselves for
their duties, be familiar with the procedures contained in Section III of this guide, entitled
“Voting Procedure in Special Courts-Martial,”

4, Limitations on the Appointment of Reporters for Special Courts-Martial

Army regulations limit the appointment of reparters:for special courts-martigl to those
cases in which the Sccretary of the Army has authorized the appointment of a reporter in
advance (para 1, AR 22-1453. When the appointiigrit of 2 reporter has not been authorized
a special court-martial lacks jurisdiction to impose a sentence which includes a bad conduct
discharge. The absence of authorization for .4n Bppdfhted reporter, however, does not
preclude the trial counsel from utilizing clerical personnel to assist him in making notes of
the proccedings that will enable him to prepare an accurate summarized record of the trial.

: T RS A T AN AR E RTINS YR b
5. Attendance of Members, . . .. ;0

- All appointed court members;are expedted.to.be present when the court convenes for.
the trial of a case. Prior to andafter arraignment of an accused, the convening authority

" may excuse a member for. good cause..;-If the court is at any time reduced;in number below

a quorum (three members), the court should adjourn and refer the matter to the convening
authority. Similar action is taken when the accused has, prior ito the convening of -the
court, requested that cnlisted persons serve on the court.and the number of enlisted persons
sitting on the court is, for any reason, reduced below one-third of the actual trial membership.
In the event a new member is added to the court after the trial has commenced, the.trial
will proceed as if no evidence had been previously introduced unless the alternative. re-
quirement provided in the Manual is met (MCM 41f). \ :

6'ﬂ IQStL'uCCiOnStO thc Co‘!r’r"f ST : SRR SR TERF NRTE & 21uTs BN SCRE I
oy i@ General.. -All instructions 10 the court must be given by the presidertin@pen. session.
in theipresence of the accused andicounsel for bath-sides.:.« - o wrmssngsriou o b :

.. Preliminary Instructions, At the opening of the first case tried by the gourt, immedi-
ately after the court is convened, the president of the court should read in open dourt -the
preliminary instructions contained in paragraph 11. The fact that this instruction was
given should be shown in’ thie sufthirizéd record of trial: . At the ‘opening ‘of At tase
thereafter- tried by the court, these prelimindiy intruetions should again be'read ifi lopen
court ufiless the defense agrees!to dispetist with stich a'reading and no new meinbers ate
ofi tHe court. - If the defense igrées ‘o dispense Wwithicdhe feptition of the ‘prelimindry
inisttitctions, the record should 8dhtain a’ stateitent indicatitrg ‘that sich- instructions ‘were
given to the court in a prévious'efSe i the terms et forth in an appellate exhibit in-the
instant case and that, theré beifigrad et mopibers, the deferise did nde desire that these

iﬁstructiom's=be-"i'-epcatc&'.’f’.§‘-'"l--‘“}i-"'[_-*4‘-?"1“-‘3“&"'4:5'3--*55? REATES 1 SIS | L PO Ly ‘ A
c. Instructions on megf% Bef olfs' the court closes'ts vote on its findings, the president
must ifistruct the couttas 6076HY cléthents of ‘each ‘offense concerning which a plea of not
guilty stands‘and of éack1dsger idluded: offesise itl’issue; as to-affirmative defenses in isgue]
afid *a§ *to words of speciakilegibepntiotation. ~ He’ mise:dlso insthuct- the cotrtay v give
burden of proof, dhis predutiipHpe of iinocence, und redsonable doube, Wit fespietr gt
bffense'bs'to which 3 adeindddy pled of ‘guiley propetly starids before fhiss cotite]:
going ihsthictibieReedORot’bé Piveti'as to that offéns€) dlthotighan instructio

4




effect of the guilty plea is appropriate. Detailed information to assist in preparing such
instructions and in the performance of other court duties by the president of a special court-
martial is contained in DA Pam 27-9, The Law Officer, which, if not otherwise available,
may be obtamcd from the office of the staff ]udgc advocate of the command.

1 4. Instructions on Sentence. 1If the accuscd s found gullty, ‘the president must, prior to
closing the court to determine the séntente; glvc an instruction ofi the maximum sentéence
which may be 1mposcd In this regard, a special court-martial | may not ad]udgc confinement
at’hadd dabor in excess of dix months, hard:labor wi}théut confinement- in excéss of three
months, nor forfeiture off. ipay:in excess: ‘of tyve-ithindis.| dnth-for a ‘period of six
months. The court will, in every case, be instructed.as to thc maximum sentence which it,
as a .rpecml caart~martml may adjudge in the parucular case.’, .In no instance will the instruc-
tion recite a max1mum punishment in excess of that whlch the spccml court-martial may

actually adjudge. Further, the attention of the court will not be invited to the Table of
w Max1mum Piinlslirncnts (MCM 127¢) in any case in which the pumshment authorlzed thcreln
Eﬁ* is'thi &xcess of that which‘ may ‘be ad]udgcd by a spcc1a,l court-martlal :

7. Limitations on thc Use of Legal Authorltles by Court Mcmbcrs >
No court member other than the prcsxdcnt may use or havc acccss to the Manual tor
: Couﬁ‘s"jmﬁml For an?rkt)ther lega) Authority during the cotrse of a trial, e 'inay thc prcs1dcnt
U866 a%é o, Qg _ vi:l*;; --Manua.l or: othcr legal authorities durlng clos.j [scssmn '

nd Sentcnce Worksheets s

R R T :

i %Qg&@ ; ' 9 @Iﬁjﬂzfﬂ;SCl}tCnCG Workshcct (App III) sh0uld be utilized:

. &0t QW ek Qﬂﬂ ordes to record:its findings and sentence and to assist'in plac-
ing such findihgs of sentence'ift plio’pil_; 'R.tmi ’I‘hc%form or forms used will be appended to

the record of trial as' appropriately nurtibeted appellate exhibits. ' The couft may 10t request

the tial cotnsel of any other péfson izé” appear beford'ic in closed sdssion assnst.m puttmg

thc ﬁndings or‘sentence in; proper fofm or dthch’vise‘to assist the cout :

1n car;:ymg ‘out then‘; respon51b1111:1cs and funotions 5yn'\the‘;q umfmajmﬁ i
outline of proceduré and includes footnoted' mformanon andr ened&@m;a -form smtable for
use during trial proceedings. Tf carefully followcd ‘the gui in 2
errors and in fac111tapng trial procecdmgs. acnats el

{m? ‘
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L SECTION 11

PROCEDURES FOR OPENING THE; COURT; ,,.A:KECEIVING
- PLEAS, PRESENTING EVIDENCE AND, AR@'IEJMENTS
 FINDINGS =~ |

10. Purpose of Secuon C

The primary purpose. of ;lus secuon is, to pr"cscglbé' procedurc§ to be ugcd 1qlass¢m1;l,mg
and opcnmg the court and to pro h],dQ c;:a,mplcs oftp;rqccdurcs 10 follow in some of the typical
suuauons which may be expcctcd to arise dunng thc trial.

Ay BNy PR

y ., e - .
O I R A R L -s‘ﬂf'-ii.‘.'?’:l:“— w _H Pl
:

1. Assemblmg and OPCﬂ“;g the &Ourt i

NOTE Prior to callmg the court-marqal tp ordcr, thc prcﬂd!cnt should cxammc thc appd{nting
order and’ detcrmine' that the accused, counsel, and a. quorum of the court mcmbcrshlp arc_present,
including one-third cnlisted: persoris if they have been requcs::cd Witnesscs should be cxcludcd from

r.hc courtroom except when they tcst:fy T S Dok e
Seating: . w0 Mcmbers -are. seatcd altcrnatcly to the nght &ndl léfﬂ 6f the
ArtaRgement . .o i premdent accordmg to ‘rank: An ‘acceptablc sb#ﬁgﬁg" arrdnge- ]
SRS IS o mentfappears in Appcndlxl SR agrit
feafi et gt ot oipilos SEPRIISLE TR S I

- Thial éounsel I;i:‘c tl;lal QOUHSﬁl Qf a spec1a1 cpurt«mgrqah k(;gpg -3 I’eCOId

dagi g T T e e Tk f(’}’)
Ffletided ™ T o *@f shehour,and. date of each opening and closing of .the *court,

whether for recess, ad]ournment or otherwise, for 1riiert1on in,
the ‘record. - Although rePorters ‘notinally ate not aut rized to

bedj ﬁqéd"’ fBi' At &"_f ‘”E)pcéi' I"&gourts-martlal the triéﬂ counsel
| rﬁa?‘ %“" "lf Yical g8 1§tanf£%csggt kv!nth him'in the courtrqom
o "I BT L)tflw& =y e gg@g&atm thc record of tnal
Court called ™™ - PRES:, 'th«m ofive s R
vo order arerics ! ;
Preliminary , PREg“ g\t mm el ! g,s gmtruct gen-
instructions ‘ o GI&HY Qn the dugles D ¢ %E th cour t..

nocence of the accused as to' thc 3g%‘ixl;gcsupon WthI‘iTl . T ‘-”;‘ 'fa%ncai‘t‘a, g : h cé{écﬁéed _
is found guilty, to determmg, Al afpropriate. sentc;p N@ther the fact. tlg,at: c,bargcs havc
been preferred against the, aogused nor the fact thag. sgghtchaxgemhave been referred. to-this
court is any evidence of hxsz@}m i With respect to any: offenseitoswhich théreis a-plea of not
guilty, the determination ofthd ‘sontt as to guilt or immcoemee:minst be'based upon the entire -
ev1dence in the case ‘anid Eah‘ Siilyibe arrived at after- reyglvirig-all material issues of fact and’




.

‘ “applying the rules of law to those facts. Thus, as to any such-offense, it is important to keep
_ . an open mind until all the evidence and applicable law have been presented.

In the course of the trial, it may be necessary to recess or adjourn the court. During
| any .such recess or adjournment, you must, except for purely administrative matters, avoid
: commupicating with counsel, the accused, witnesses, or other persons, including the other
| members, concerning the trial.
| It is my duty as president of the court to instruct you on the law applicable to the case.

In this connection, the court is advised that no member of the court other than the president
may use or have access to the Manual for Courts-Martial or other legal authorities during the
course of the trial and that J.may use or have access to the Manual or other legal authorities
only in open session. Instructions to the court on legal questions will be presented only by
me in open session. If, while the court is in closed session, I find that it will be necessary to
refer to legal authorities, I will open the court prior to making any such reference. At any
" time in open session, I may require the trial counsel to present, in open session, legal authori-
ties relative to. the matter under consideration. The defense counsel, if he so desires, . may
also present legal authontles for my consideration.
gl %\/Iyi%sﬁyqpqqs w1th respect to the law applicable to the case are final and binding on thc
m@gﬂbﬁ%@ qla;] &8“%&3 ate not sub]ect to. ob]ectlon by any member of the court. Howevmf,
a ruling of m;pcﬂop any 1ntcrlocutory question, such as a ruling on the admissibility of evi-
dcx;gc, may be. ohje tﬁflr'ﬁ& Y. A0Y, ember of r.hc coyrt ‘_Upon such an objection, the matter
. lelbcdetermmedhymtq inglo oscéi ssion. -~ - :
1 As T have previously. stato;_d you ust (} p an opcn mind durlng the ¢ourse of the trial.
Inr ipg,rtlcular, no: membel; must ever, flepgyt rosn an 1mpart1a1 judicial,gole in asking ques-
tions of a witness. Thc examlnatlon of w1tncsscs is prunanly the duty and function of
counsel, and any member desiring to qucstlon a w1tncss must first obtain my }éamn&smn I
‘may, if I so desire, require the member to submit his question to me either’ @ralby or in writ-
- ing so that a ruling may be made as to the propriety of the question or counae d ﬁﬁ%ﬁﬁbﬁiﬁ
4 _ Averbatim copy of this instruction will be included in the récord:pfirial?* -

I NOTE If thls instruction is not given, the record should couta.ln the fUlIb‘wmk at- this pomt "“Pre-
l1mmary instructions were given to the court in 2 previous case in the: tagms;sgts forth in Appellate
Exhibit.................... hereto. There being no new members on the coust, the defense did not
dcsire that these mstructlons be rcpcatcd -

- , LA kg Tt g

Rcfcrcncc to - R PRES The tnal w111 proceed; L oifrgd faxbpitae v"

appointing TC: The cotirt is appointed’ tg a‘:z AR

a copy of Wthh has bccn furmshgg{ to:the, pnes;cient, \caqh-
- e BHE ﬂ LR

o

s fig° o o i
-V _-Appomtmg @yé[g,n Numhen 2, Hcadqua;ters,.\ EREIN o datqd
ahd:dehuby Coun:-MaroialnAmpointmg» Order Numbcr 3. same. Headquartcrs, datcd'
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. 7 member of the court,.counsel, and the accused.’ A copy
of the appointing ordcrs will be 1nscrtcd at thls po1nt in the .

_ - record.
Persons ._ : __ ~TC: The followmg persons named in the appomtmg
present : ' orders are present: -

Pers‘cins
abseat k brders are abééht ZURE
Prescnicg of + R TC The prosecution is ready to procced Wlth thc
sccused - A tr1al m the case of the’ Umtcd Statés against!. ...
' | S A 0 who (is) ' (are) present in Ccourt.
Qunllﬁcatlons of N TC The legal quahﬁcanons of all members’ of the
 prosccision 1 .' co pl‘osecutmn are correctly statcd in the appomtmg “orders
SRR (except that . ... .0 0. ) “No' thémbet’ of the

'+ prosecution named in. the' appomtlng’ orders has' acted as
investigating officer, law officer, court mettiber, or as a
' mcmlgcr of the defense in th1s case or as coﬁnsel for the

ﬁ ' Whém Wlll_:the accused be dcfcnd;}di’

RS LD ;H“ oy

Introducnon of
defensé counsél

the appomted asswtant
I PEl ot
il dmdual counsel

‘599' a'iél

specifically authorized by the Sec
counsel in connection w1th5ﬁ}1
: Exampla “Mcmbcr‘ %

@1; accused as shown on page 1 of the Charge Sheet.
flonifias any of theilegal qualifications indicated in Artidlg 2’ ),
efense must be similarly qualified. = Further, if any. membe:- B
s ﬁi:a.tions, the accusediigntitled to be representedby a“coinsel -

fo eveiit: bouh of thé ra’grﬁng condwmns are not clcarly mel‘«

¢ Manual. - .




_ ot e TC: Will counsel: representing the accused state
. - : - whether the legal qualifications of the appointed members -
: " of the defense are other than as stated in the appointing
orders? (And will individual counsel state whether he
has been certified as counsel by an appropriate Judge Ad-
* vocate General, and, if not, whether he has any of the legal
qualifications enumerated in Article 27(b) (1) of the Uni-
form Code of Military Justice? )

!

Qualifications of DC: The legal qualifications of all appointed mem-
defense counscl . bers of the defense are correctly stated in the appomtmg
orders (except that ..... ......................... ).’

TC: Has any member of the defense (including in-
“dividual counsel) acted as the accuser, a member of the
prosecution, investigating officer, law officer, or member
of the court, in this case?

 Prior participation - DC: (No counsel for the defense has so acted).
intheeaseby . (L ST , a member of the defense,.
dcfcpqc Qouuscl ‘ .
P TR has acted.as ... e e ).
RS I ‘  NOTE: When.a member of the defense has previOusly acted
P T YU B e’E v i :in, the, same case as a, member of. thc prosecut:on he will be

c:;cuscd forchw1th (MCM 61f(4)).
NOTE “Whet i member of the defense has prcv:ously acted

Sigi o}
,,,,,,

a0 A0t e g the aceuser, ifivestigating officer, law officer, or member
- of the coust in the case, the trial counsel makcs the following
. announcemcnl: ' :
TC: e SR (the regularly
appointed defense counsel) T )
previously has acted T . 1n-t]11's case. He:

may not now act as a member of the defense unless ex-
pressly requested by the accused. Does the accused ex-
pressly request his services in this case? '

" ACCUSED: I do ' (not).*

NOTE: If appropriaté;.the accused may state:. Ii(do not) desire
the regularly. appointed . defense counsel (and) (dssistant- dcfensc

counsel)to acu (as associate counsel) in this-case:!!® ... . 7.

% For- foomov:e 6, see;p. & B -
~ "Not appllcable unless 2 mcmbcr of the dcfcnsc is nglgc; tg,d:squahﬁcatmn bepaua; of pnor pamclpa.mon o
- *If he does so request, the procsedings, continue; if he.doss not, the- pres1denu will.excuse. the. dlsquahﬁed
' counscl If,. as a, result of the pxcusmg .of a.member,of, the:dgfense, the accused is, loft wighout, counsel, or' he js
without counscl having the requisite qualifications; the court: Wélal e ad]ourncd and the .matter reported. to-the,
«n:wenmgamithmim CM@M SUAD. CoE adise o nobres - . :
? Couttsel Hok egited” by the accuscd will: bMQ}HGllwd at:ohis. mme o

TT8-209 0—05——-2




PRES: It appears that counsel for both s1des have the
~ requisite qualifications.
" Accused’s desires as to having . TC: Has the accused been informed of his rlghts
calisted members | * with respect to enlisted members and, if so, has the ac-
cused made a request in writing that the membership of
this court include enlisted persons?

¥ DC: The accused was advised of his rights in this

respect prior to trial and does (not) desire enlisted persons
as court members."

Convening of court ~ PRES: Proceed to convene the court.
TC: Thecourt will be sworn.”
Oaths administered to C TC: You, Lieutenant Colonel .................. ,
- counscl.and members © Major ... .. L N G ) do

swear (or affirm) that you will falthfully perform all the
duties incumbent upon you as a member of this court; that
‘you will faithfully and impartially try, according to the
evidence, your conscience, and the laws and regulations
provided for trials by courts-martial, the case of (the)
(each) accused now before this court; and that if any doubt
“should arise not explained by the laws and regulations,
then accordlng to the best of your understanding and the

- custom-of war in like cases; that you will not divulge the
findings and sentence in any case until they shall have been
~duly announced by the court; and that you will not dis-
* _close or discover the vote or opinion of any particular mem-

Prosecution
sworn

\ 'ah as l:equest

she uma,la a@hnéajwm :
; 11 be attached to the

eﬂtﬂ'x'ha prasid@nf

; If not or if at any timc durifig thc ‘tefal the requirements
denit will ad]@ufﬁfﬁ {cotitt and direct the trial counsél to refer the
_ “pr:»atc acuon -*W é‘n,pnlpaeed mcrnbens havc bcen requcswd thcy

matter 10 thc conw:nmg auuli_
should:not; if it can-be aviid
of the total membership:

2 All persons stagid
<counsel ‘calls his: nam

w0

1snmt1on of oaths Each I etiiber taiscs h1s mght hand as the trlal‘
»ﬁﬂhimanons, see MCM 1f|12d aﬂdﬁd Moo

er"of the co_urt upon a challenge or upon the ﬁndmgs or "




g Dcfen_sc“
SWOrR.

- Comivening v AT o
completed

Wittiesses tp'fwinhdr::v,{"' o

from courtroom

sty damgiree ey 7N

s . “ahagromiy i b

uiJ 26

L RIEgH ag;fih;d:; f\.*_";sqf','z-h__.; fii

v b ,.{.mpm e o
g *_;} g iy R

*}“ - s eyl , oyt ie
Advice to: COULE vyl ¢
congerning challenges .

| J},}’\ is aware of a,qy,,matters wh,lgh j‘lC bchcvgg 'rﬁay be a ground

(and Lieutenant. . . . .. S P ) do swear {or affirm)
‘that you- will faxthfully perform the duties of trial counsel in
the case now in hearing. - So help you God.*
+TC (and-Asst: TC): I.do. . . SRR
PRES (to defense counsel) You, Captam RE e
- {and Lieutenant .. ...... ........ .. ... .. ....) {(and Mr.,
......... “.......) do swear (or affirm) that you will
falthfully -perform the duties of defense (and individual)
counsel in the-case now: in hearing. - So help you God.”

DC (and Asst and Indiv DC): I do.

“PRES: The court is now convened.
~“Unless they are- rcqulrcd to be present for other reasons, all
' persons expecting-to be callcd as witnesses in this case will

- TC: The general nature of the charges in this case is
(absence Wlthout leavc in violation .of Article 86) (assault
upon ........ e P in violation of Article 128)

B T ); the charges were preferred /l _
N -\ e ; forwarded W1th recom- g+ .

M Wm withdraw from ‘the’ courtroom.
“Nature of P )
“gharges. . M >

W l”b W’it“n' s‘for the prosccu—/
] .%U'Tids E

TC (tﬂ é" i ﬁé‘ﬁ’y ﬁi‘eﬁibcr&of"'fh@“é’o{fi‘f ¢

for challengc by elther side -against him, he should now
£ T felgtmg such matters, only the ulti-
ngé should be stated. Thc statlng




listed member of the court is now a member of the same

. company or corresponding unit, it is requested that he so
state)” . |

PRES: If there are no fuirther disclosures, the trial will

proceed. SRR ‘
TC: The prosecution has no challenges for cause.
- _ S _ or . :
Prosscution .. The prosecution challenges for cause . ... ... ... T
challenges - on the ground that.,. ... L
. P 14
- TC: The prosecution has no peremptory challenge
(desires. to challenpe.peremptorily ... . ... )
.- Does (any of);the accused desire to challenge any member
- of the court for cause? T
Defense - - DC: (No.)  (The accused; . ,. ™ RS ¢ VU ,
challenges challenges . ............. ... e \} for cause
on the ground that .. .. . ... hy VJ“* e )
TC (to accused): Does (any of) the accused wish to
exercise his right to one peremptory challenge against any
member? *** |
8 For footnote 12, see p. 10.

18 If a_member discloses grounds.for challenge against him in answer to this inquiry, and such grounds
arc undispured and are among the first cight grounds enumerated in MCM 62f, the president will excuse the
member immediately. All challenges for cause made by counsel for either side, however, should be voted
upon by the members. In this regard,’ contrary procedure suggested in the Manual should be - disregarded.
Challenges for cause should be made beforg, arcaignment, hut the court may permit a challenge for cause to be
presented at any stage of the proceedings (MCM 624). ' | '

* For grounds, see MCM 62f. For ‘prteduré on challenges, see MCM 625 and footnote 13. A challcnged

member will be given the right to make 2 statement with respect to the challenge. If the president takes the
stand to testify. ag;£q. his competency, hej contisugs)so rﬁ!q*%‘;ﬂtcﬂbcucory questions, subject to objection by
any member of the court.” The TC will administer the ollowing oath to a challenged member who is to be
eX¥dmined 5% His'Competency: Youswcaffofgéfﬁfnij’ﬂ,l}gﬁ oIl & ]

upon yolircompetency as a member :othhéiu@iﬁréf ity dh s ;ﬁ’;i :
iy by secret written ballot in close . sepsion, ftsn both: sidss. havérbed
states: *The court will be"'c:los.ed’‘g‘mﬁdlei?_ijl:}}:?‘i ch %fﬁd% %Eiﬁ%;%%cﬁf written ballot, on' whether the challenge
agaifse. ... ... ... e Shoﬁldiab&‘éﬁﬁﬁfﬁﬁﬁéﬁi“éf@f §tktdincd!Mhie challsnged memmber will take no part
in the deliberation or vote and will-basetclited:frotn: theivlosedssmsidores A' ﬁﬁi_ﬁlﬁtgﬁwﬁihﬁsgcmqﬁﬁdl-ﬁhg. s Avtie

“‘ hesiydh ;ﬁﬁi’qtf t0i closing the president

vote will disqualify the challéhgcd;%r@l}gﬁ% inpeilgoggfmz,&yﬂy ‘voiisdion:the sehallinige it will lopen.
L) it

and announce whether the challéﬁlgginggs@n ned: or not siystait The scolrewill:bé closed:’"::" A memBer

‘against whom a challenges for ‘causéslsigugtained is cxcuEEQ?Iiﬁ‘ﬁi% tely. :If as the result of challenges, the

membership of the coure falls. olomalimy tdmainiig membart or, if applicable, less than one-third.enlisted

members, the president directs thettilfdaisyel-to report the matger {9 the convening authority and:whenaidjoins

the court: ™ . i HER T
Hallenge. Any member p?_qpmiptorily'cp‘allgggcd is excused imme-

. :‘. mptOI'YChﬂ:HCnge o g.J.w . A ..'{K:_. TS AR E P
Al ptbry: chiallenge against any member,

¥ No reason is stater] forly
diately, Trial counsel.is.envitleg: o
18 Each acoused is,entitled ndsang;

1 .

] Tﬂ}%@&”@‘%}l‘.“ﬁ Voting upon a challenge




L . DC: The accused, .............. S .., (has no
’ . o o ¢ .peremptory) challenges (......... ... .. peremptorily).”
‘ Arraignment .-  'TC: THe charges have been properly referred to this
court for trial, (and, with their specifications, are as fol-

! lows:) (with the consent of the accused, I shall omit the
i _ ' reading of the charges, a copy of which is before each mem-
- ber of the court and the accused.) ™ The charges are

signed by .40 o , 2 person subject
to the code; as accuser; ‘are properly sworn to before an
officer of the armed forces authorized to administer oaths;
“and are properly refcrrcd to this court for trialby ........
P *'the convening authority. ‘The
~ charges and spéciﬁcations, the name and description of the
accuser, his affidavit, and the reference for trial will be

| | S " copied verbatim into the record. -
| - l - DC: The accused consents to thc emission of the
' ~ reading of the charges. ' o
PRES: The rcadlng of the charges may. bc omlttc:d D
. TC 'The chargcs were servcd on thc accused by (me)

l , 19..

i , how do

~youplead?. 'Plcas, I adv1sc you

i Go (5ol 07T ot oo that any dnotuens1 to. dlsrmss any qha?gq o1 o' grant other
@i o0 oo relief should ihe.made at this T s =

~ Motiops to dismissand vo .~ -~ .DC: The "defense: (hﬁs o
grant other relicf (moves that specifications,
be dismissed because: . .. ... :

. For footnote 16, see. p. 12, . :
I the accused consents, the rcadmg of the cha.rgcs may be omlttcd COE
specifications on plain paper are distributed to'¢ach member of the court anﬁéﬁ
and specifications upon which the accused is to be arralgncd are d1str1but;cdﬁg0-§
of the court members should not be '
drawn by the convening: authof,lt'y._‘_'. ‘Wﬁ ‘
. 1® The name of dificer by c,or;der thc chargcs havc been ncfcrrcd to ;rﬁ(lugp@ !
page 3 of the Charge Shee e e e
- ®This complctes the arrazgnmcnt O
9 Uhless at least sbiz. complete days have g:lagggdt
txme of wa hc acc d ay_:ob)ect to th1s d f

‘eiaggeuuon _
;?;_' ¢p ’wmh—

_agctof_tnal cxccpt in
ani,p.ppropnatc cofi=

v én’the date of: scrv1ce xmd1 thes
o s;qa,]:»'ccl:s, the court must

fdmg motions, see MCM ‘Chapter XII“ o




PRES: Sub]ect to objection by any member of the court,

the motion is (denied) (granted) (............... ... ). 0
. . - DC: Theaccused, ................... .. , pleads. -
Pleas of accused _ ' ‘To all Specifications and Charges (Not guilty)
« S (Gu1lty)
or

. _To Spec1ﬁcat10n 1 of the Charge: Gmlty
To Specification 2 of the Charge: Not gu1lty
- To the Charge.; Guulty

except the words “ \ F
;(, substituting . therefore, respectwely, the words .
L Mand e ,” to the excepted - ‘
words, not guxlty, to the substltuted words, guilty).

To Charge ............: : (Guilty) (Not guilty, but

' gmlty of a violation of Article . ... .. ).

Explanation to accused of X (o ) B — S —— > you udvc
effcct of guiley plea . pleaded guilty to (Spec1ﬁcat10n ........ Charge ........ )
' (the lesse included offenseof ......... ... .. .. ... .. )

- admitted: every'a
- with respect to the
g pleaﬂed gullty

AR L

P If a member objects to such.
will be closed to detetfiiine By lﬂaﬁ&ﬁ}
- tained. The vote will be or,

mination Cagamst) Citt favg ,

motion relating to the quesgion; 19" i
vote is a determmanon in favoy,

“ B Tn joint and’ comtﬁbff-

I AECubel plEAdE: g

plea.", For procedura pvifen

has pleaded guilty,;see:d

14

be'a, de érs
i ' llry or on
gan%y isa decermmmon s.gamst ‘the ac usecl Otherwme, B 'tie’




- PRES (to accused): Uﬁéersmﬂmg-"—dm 3 you pers1st in
- your plea of guilty?

- ACCUSED: (Yes, sir.) (I desire to change my plca (s) to
not guilty.)

NOTE: The presentation of evidence on the merits of: thc case

normally follows at this point with respect to offenses as to which

a plea of nor guilty has been entered.  With respect to an offense as

TN : to which there has been. a plea of gusley, no further proof of the
offense to which the plea relates nced be introduced by the

prosecution. Ifa plca of guilty has’ been entered as to all offenses,

the president will give the following instruction in open court in

" lieu of the usual instructions on the clements of the offense,

presumption of innocence, reasonable doubt, and burden of proof

Instructions to the court | % PRES (to court): The court is instructed that & plea of
concerning cffect of _ _ guilty, standing before the court, is @ complere confession of
guilty plea - guilr of the offense(s) to which the plea relares and justifies

" & finding of guilty of (thar) (shese) offense(s). A plea of

guilty admits each and every dlement of the offense(s), removes .

the presumption of innocence, eliminates the requirement that..

the Government establish its case beyond 4 reasonable doubr,
. . and does away with the necessity-of offering praof to sustain
it WS the degree of gusle. In this case; the acvised bas entered 4
L plea of guilty to (all the specifications and charges) (all
ecaﬁmtaqm m@d the charge) (the Jpecgﬁcﬁtzan and the
arge) wlazcb plm .rtmzd.r No further issug ag.to khe guilt
or innocence of the adoused as 1o (ﬂgm) (those) o ﬁm.m femains

v R ‘w'f* .r?amn 1& B s 4;:?

A R a j"“z"?l‘:""';' o M Be vévoloed. "':ﬁéwewr the coutt i5 vaquil ?a‘make ﬁmlz g5
_ . S in closed Session as £o 411 cbarg;.r ‘dhd Jﬁaﬁfi bon s -«@W*M
: ' accy.red bcz.r plmded gwlty to tbem-. Accoringly,. the. court

laneous Procedural Matters e i i

chmcnts of the questioning of various witnesses, -the ard\me)’*bhm% ‘the prcmdent should
give to the accused under certain circumstanges; and procedureq?fp@mbgmgcpmpn of evidence
and for recesses and adjournments are set forth below. % i o

PRESENTATION OF PROSECUTION ;

NOTE: For general procedural rules, rclatmg to the mtroductxon of cv1d
rules of evidence, sec MCM Cha.pter XXVI ey Or eyiee

TC The prosccutmnhas (no)

* ! ““: _::.

ﬂﬁ?ﬁ’m i

2 Appl1Ca.blc when thc accuscd persists. in; anp,lca- g.unlty 10! all oﬁ'enscs
_ % 8 For footnotes 50 and 53, se¢ p. 25, . .
1.8 No apening statement is requlrcd If one, 4319111@;15‘, ,L;a, purpose shoulcl bc co clamﬁy uhe ptroccdure to be
followcd by thc tnal coimkcl Lo : . o e L



EXAMINATION OF PROSECUTION WITNESS
TC: The prosecution calls asa witness ... .. ........ ... ... ... ... S
"TC (to witness): You swear (or affirm) that the evidence you shall give in
the case now in hearing shall be the truth, the: wholc truth, and nothing but the
truth.  So help you God o |
WITNESS. 1do. :
- TC (to w1tncss) State your full name (gradc, organization, and armcd force)
(occupatlon and residence).

WITNESS: ... oo P ST
o TC (to WltneSS) Do you! know thc acCusedP “ | |
WITNESS: ...... L e,
* R et I
| L ~ OBJECTIONS
TC (to witness): Dld 'you notlce what thc accused was wearing at the time
you have just mennoned? o :
WITNESS: Yes. |
. TC (to W1tness) What was he wearing at that time?
DC: Ob]ectlon An,y answer to thc qucstlon would be lmmatcnal and
1rrc1evant : R SRR

NCYI_‘E ‘After hcarmg pertinent argumcnt, if any, thc t-ulmgL should be made by the prcsldcnt in
s&bsth‘ntmlly the follovwng mannc]r _ LY

' c I . Tt |E§’1"“ fe ’
t;QunseI is (sustamed) (ovcn:uled) :
Sy ~-v::--.* e
TC (to w1tncss) Iid\ kyou see the accused in the mess hall during the time
~ you say you were thereP vy 0 0 - - y
_WITNESS No, but my friend, Pvt. Srmth sald——
.i:.‘ Y 1.DEC:. 1 object onthe gibund.of hearsay. .-
RIEE PRES* Subject to- ob]cﬁt}tm*by any membcr o‘f the court, the ob]ectlon of the defcnse-

: counscl is sustained.” et
G .‘,*_ . *

Ihe objection of dcfcrisc

......

'#_ * ™

ok , *

‘.} ? ; s .~ otk HERENS W w

i\ =‘kﬁlaf When testlm ’;ﬁs éléy gjg ’i,%:} 11 i xﬁ;gt?éét% thc lattcr
_ reter transhates gye.rmm % wars in verba,
% If the witness says he knowa] :hg wnll normallyﬂﬁb’!aﬁkéﬁ o Pint to hﬁc acdtfscd 1f he sees him

in the courtroom and, té state l:;'u.',1
20 Has tapon

® If ehe w witness. had bcpu _l :
hall, and the defense counsel. f i
the ptcsid&it‘éhbdld el (R

ct at all or had not obicctc& iinﬂll affér the' testiintihy was gwcn,
i by any mémbet of t‘ﬁe céﬂft‘ Fﬁhc lasu aﬁswt:r of’thb w1tuess w111




REAL EVIDENCE (PHYSICAL OBJECTS)
TC: I have here Prosecution Exhibit 1 for identification.™
. NOTE: The exhibit is now shown to the other side, which is given an opportunity to examine it.
TC (to witness): Do you recognize Prosecution Exhibit 1 for identification?

- WITNESS: I do. It is a billfold I ~£ou'ndt in the coat the accused was wearing when I

searched him. :
i TC (to wmness) How do yeru recogmzt—: it as bemg the same one?
WITINESS: . ... oo i oo i T L E I
TC: Prosectitxon Exhlblt 1 for 1dcnt1ﬁcat1on is oﬁ?ered in ev1dencc as Prosecu-
tion Exhibit 1 and permission is requested to withdraw it at the conclusion of the
"tnal and'stbstitute 2 (written descnpmon') (photograph) fherefor
~11D@t - (No- ebjection) (T oh]ect because .. L SO ).
PRES: Sub] ect to objection by any member of the court, (the ob]ecuon is'sustained)
(the? ‘objection ist overruled:  Prosecution Exhibit ‘1 for- identification is admitted in
~ evidence as Prosecution Exh1b1tf:1. A’ (description) (photograph) may be subsututed )
* ok #* *,
AUTHENTICATED OFFICIAL RECORDS

~ TC (after showing exhibit to DC): Presecution: Exhibit 2 for identification,
. L;i:lklt_aéﬂuthem ated ext}'act copy of the morning report of ... ,
; :-' ‘ a8 Progecuhon Exh1b1t 2. T

o ST %;llt! g - * ’ﬁ' L L
: .éi'f_-:rf'fhf‘-:";‘ir {sr i ﬂtm’ Y f!i(a'i':'{HPSTI‘PHLATION SelR
o T@: (after*sh‘ow.tﬂga wihibittto: D(i?)h iProsecution Exh1b1tj 3 for identification,
a written stipulation as to fact’ enteréd into between the. présecution afid defense,
with the consent of the-accused, is.offered-in cvxdence as ProsecutlthExh1b1t 3
- DC: Noobjection. . - -~ o X
PRES (to accuscd) : .anatc ........... USSR havc you rcad thls stupulatlonP
ACCUSED:. Yos, sir. - .. "
- PRES: Do you 1 understand what it says?
ACCUSED: Yes, sir..

N :
% Prosecution exhibits are numbered consecutively. Defense exhibits are lcttctcd coqsecutlvcly Thc

 nuihérical or alphabetical designation of an exhibit'remains the same throughout thie trial. « ‘For admm‘istranvc

procedures regarding exhibits, scc MCM app. 84, Pril2. s BN IUEYs I S

8 Opposing counsel is again given an opportumty to examine the exh1b1t Cross~cxa.m1natlonn may be
conducted by opposing counsel and othier evidence may be offered and argumcnts conductcd by either s1dc prior
to a ruling by the president ‘as'to Whbther the extitbiciwillbefadmitted in evidence.’ -

* Any description or photograph substituted for redl:evidence should be accepted by both'sides. - If shere is
any disagrecment as to the d scnpt:on or photo 'y b 1dent should rulc as to. the acceptability of the
same, suacct to!db]cctlon by?any member. % ?‘P}Q{I?B% B

8 See MCM 1545, Prior to acceptance of any mpulatlon, the president should dctcrmme that the a.ccuscd

understands and joins in the stipulation, s

, TW5-309 O—68——8 o '_ ' 17




PRES (to accused): Do you also understand that if-you do not agree to this stipu-
lation the prosecution will be required tointroduce other competent evidence of the facts
contained in this stipulation? JRCE

ACCUSED: Yes, sir. . : :

PRES. (to accused): Understandlng th1s do you agrce to this st1pulat10nP
ACCUSED: I do.

PRES: Subject to objection by any member of the court, the stipulation is accepted

and Prosecution Exhibit 3 for identification is admitted in evidence as Prosecutlon Ex-

- hibit 3. The trial counsel will read the stipulation tor the court. .
o P * LU S SR

IR

, TC: The prosecutlon and the defense, ,W1th the consent of the accused, desire

| to stipulate orally concerning.the (valu,e, Gf the camera alleged in r.he spec1ﬁcat10n to
have been wrongfully appropriated) (. .. et ).

PRES (after ascertaining that the accused understands and joins in the stipulation

as in the case of a written stipulation): -Subject to objection by any member of the court,

the stipulation will be accepted. 'The trial counsel will state the stipulation.
.4 _i: o 1_(; : S S Lok * . .

-CONFESSI_ON‘S AND ADMISSIQNS.

-‘- :'6".’"' SISO , -" ""'ui' O~ e """""""3’ e-gHonfg 0 Y0 2H
ness, ma v be received in evidence, the prosecution must show that it was voluntary For expl:manon
- off the distinction. betwccn confesswns and admissions, sce MCM 140z,

_(to witness after introductory questions): Did you make any explanatlon
i+ of his righ to the accused concermng the maklng Of al statementf’
WITNESS Yes; sir, I did, E T '

- TC (to witness): What explanatlon did you make? : :

WITNESS I told him that he was suspected of wrongfully appropriating a-one quarter ton

four by four truck, U.S. No. DNy o belonging to his company, which he

used as a unit mail carrier, on .. N ..., 19, by driving to Seattle with. it

without authority. I then tolf Jdsnot have to make any statement at all re-

garding the offense and th4t’ ﬂ‘f did' rake any& atement it could be-used as evidence

. against him 1natr1aI by cour« artigl.

18




' recognize it?
@ WITNESS: Ido. - :
" TC (to witness): Whatisit?
WITNESS: It is the written statement which the accused signed on 9 March.
TC (to witness): How do you recognize it as the same statement?
WITNESS: (..... S S R ).
i T (after showing statement to:DC): Prosecution Exhibit 4 for identification
 is offered g evidence as Prosecution: Exhibit 4. -

" NOTE: Whe \a statement of the accused is offered in ev-ifclicncc'iby the prosecution, the president
normally will explain to the accused his rights in the form indicated below.

g -« -PRES f(to accused): - .......... S T , the ‘prosecution has offered
;o i ‘evidence a statement legedly made by you and has introduced evidence to show that
" : © it was voluntarily made bjyou. As the accused in the case, you have the right at this

time to introduce any evidendg you may desire relevant to the circumstances under which
 the statement was obtained or xelevant as to whether the statement was or was not in
fact made by you. You also have the right to take the stand at this time a5 a witness
for the limited purpose of testifying\as to these matters. If you do that, whatever you
iy will bet'conisidered .and weighed ad\evidence by the court just as is the testimony of
other witnesses. - You may be cross-cxaxgined upon your testimony, but if you limit
i ourstestirtiontp he: Gircutnstances: surrobpding the taking of the statement or as to
' Wlﬁ‘é%lfci" t]‘fé‘std;ie eﬁt W‘as‘o Kras hot inv fact tade by you, you cannot be cross-examined
opthéqucstidné your gu11t orln}lmenccgfth offense itself, norcan you be asked on
. cross-examination whether the statement is true on\false. _In gther woids, you can only
' be crossexamined, upon . the issues concerning which you testify and upon your credi-
bility, but not upon anything else. C N e L
On the othér hand, you need not take the stand at alk = Youhavs a:perfect.right to
remain silent, aid the fact that you do not take the stand yowgself wilkuiot be considered
as anadmlssmn that the statement was voluntary or that it WaSiH fict tade by you, nor

o

* éan yaur silence be commented upon in any way by the Hi Bl i addressing the
court. Do you understand your rights? "(7},‘_“;;'“_,,.:'.J;_I_;h'” b
ACCUSED: Yes, sir,. SR R e L LACRY _
DC: The defense ¢has no objectioni) (objects) 16" Piosecutione Bxhibiv 4 for

identification (on the ground ... ......". AN i NEERIL),

" [The defepse, has, evidence to submit, pertaining to. (the voluntiry natyge of the

. E I R . : 1 et .
- accused’s-statement)(the fact that he did not make the statement) (and; (calls
Bmeirrmt oy e‘f;‘ B Do ey e e '25-"5%@.s'ra;;Witncss);] N
At Hi wiahl . L LW S X AN
-aib e W R : : - ‘ \ ..
AWV b ) N ] 19 e . - ; g |\ 1Y
T T \. -U i 4 Gl L] L) [] ,j wlw LA - W . ) .
. ‘“‘ o -
\) 5 . c 1\9




N . e A . e -+
W CILTON [1TD 10 Ly caror S—aCHIMTCS e VICCHEE

tion Exhibit 4.) G e L

" PRES (to court members): The members of the court are advised that (my rul-
ing) tthe ruling of the court) admitting in evidence Prosecution Exhibit 4 relates only to
the question of admissibility. The ruling merely places the statement before the court;
it (does not establish the voluntary nature of the statement ) (and) (doés not establish
that the statebqent was in fact made by the accused). Each member of the court, in his
deliberation upow the findings of guilt or innocence, must come to his.own conclusion (s)
as to (the voluntaty nature of the statement) (and) (as to whether the statement was
actually made by thesaccused). . He may accept the statement as evidence against the
accused only if he deterwines that it (was voluntary) (and) (was actually made by the .
accused). If he does not Wetermine beyond a reasonable doubt that the statement (was
voluntary) (and) (was in fagt made by the accused), he must disregard the statement
entirely as evidence against the accused. Each member is also advised that any evidence
adduced as to (the voluntary or Yqvoluntary nature of the accused’s out-of-court state-
ment) (and) (as to whether the accused in fact made the statement) should be considered
by him in determining the weight to be given to the statement in the event he is con-
vinced beyond a reasonable doubt that it™yas (voluntary) (and was) (in fact made by
the accused), and that he should give weightto the statement only to the extent that he
believes it to be truthful, - ' g -

(When evidence has been introduced contestihg the voluntariness of the statement, .

the president should tailor his instructions to that exidénce. He may use the following
instruction as a guide in tailoring his instructions: Ybu are further advised in this con-
nection that this statement of the accused may not be sonsidered to be voluntary if it
was obtained (through the use of coercion, unilawful infludwee, or unlawful inducement,
such as .......... PO LY (Cor) if, at 2 time when the accused was accused or
suspected of the offense(s), it was obtained from him by interrdgation or request during
a formal or informal military :investigation Wwhich iwas cohductsd /by a perspn subject
to the Uniform Code, or acting.for.a person. subject; to, th code, and;in which the:

- accused..was. not first informed. of the nature of 1;.‘!!; accusation afid adyised that he did
ggt}hg,-gg to-make any statement gég@g"di -atfepse o _Whic-h he was\accused or sus-
pected, and that any statemént made by hii ;

trial by court-martial) (.............. ... FUSE A O o )

Prosed

ight be used as evidence agajnst him in a

'(When the statement adinitted in evidence is oral and evidence has been ittroduced
contesting the assertion that it was made by the accused, the president should dive the
following instruction: It will be noticed that the statement asserted to have been Wade
by the accused is oral. You are advised in this giqnnection_ that the evidence that he

accused in fact made this Staliéthiimean s-to-beregarded sxrith-.caution

OR-Shota-be-g CRRTeIsHOH-Ota4 HSSErEeq pBeen-Raae-b

Q "“f’ ' ,,..‘__ 0 --, 3 . . - 1 _' Ll . L3 4=
has been received in evidence and’ thépghas beerrsvidence introduced contesting the voluntariness of the state- -
ment or that the acensed-Had Tn fact made the statement. See DA Pam | 7-9, The Law Officer, for further dis-




o an imparsialy judivial vols in ashing quﬂnam of @ WA

# ' ‘ ® . * SRR T - * L * *
APPOINTMENT OF NEW COURT MEMBER

CTC: Captain ... .. lS now present and has been
appointed to the court by ........ ... ... . . oL .

TC: A copy of the orders appointing Captain .. ... .. DS . will
~ be attached to the drders'appointing the ._cfpu:r't which are to be inserted in the record.
R T * R " * '

PRES Ag* (a) new member (s) of the court (has) (have) been sworn, the trial will
proceed as lf no evidence had previously been introduced.” |
* ‘ ¥* * * * * L
CONCLUDING THE EXAMINATION OF A PROSECUTION WITNESS
~ TC:'The prosecution has no further quest1ons
DC: ‘The defense has no (further) questions.”
‘TC: Are there any questions by the.court? *
PRES:. The witness is excused (subject to recall).” Lo
** [PRES:, (anate e Y M, i i ) you

are instructed: not to dlscuSS your testimony. in this case with anyone except the counsel
or »the«aazaus@ i i?Y ' nt)ttablow any W1tness in thls ‘case to talk o’ you about the

the accused attempts 10 talk-f'te wyou ab@ut your test1mony AR th1s case you: should make
the circumstancés known to the comm§e1 for the side originally Qalhmg you as a witness. |

TC (to witness): Are you the Same S
| who has previously test1ﬁed in thls casep I

lengin g of 1 fnew members are substantmlly as  for ortgmal 1
1 4_17 A . i i .
* 9%.1n the ¢vent -there is'a snpulanon of the testimony! prevmusly received it iyt s
bers of the court (MCM 41f) in lieu of this procedure. _ S
% This statement is made at the conclusion of direct examlnatlon : '
% This announcemenit is made at the conclusion of ct‘é’s’s‘texﬁmmatmn I appropnate, reil‘lrebt and rectoss- '
examination: follow:at this: poirt.”: THRNE R 1 ELAE : '
. % Any member desiritig o questIon the witness must fir
dent may require: thémbmberico subtiitthisquestio j
made as to the propricty-of the.question or contss

e48

e ;‘E‘, 4‘«1

Phen-the: testimony of 4 witness is concltdodys!

. *lnien appﬂbprlafte casc CMCM 53f) the w1tness _‘ ¥ be wamed in thzs manner. : iy



WITNESS: I am. : : -
TC (to witness): You are rcnnnded that you are still under oath.®
* * * * * * * .

PRESENTATION OF CASE BY DEFENSE

TC: The prosecution rests.”
DC: The defense has (no) (an) opening statement.

NOTE: The defense may present an opening statement and introduce stipulations, witnesses, and
material evidence in a manner similar to that followed by the trial counsel, except that the trial counsel
administers the oath to all witnesses. After asking formal questions rclating to the witness’s identity
and occupation or organization the defense counsel conducts the direct examination. The prosecution

may then cross-examine the witness, and, when appropriate, this may be followed by redlrect and
recross~cxamination,

* * * * ' * * '*
ACCUSED AS A WITNESS

DC: The rights of the accused as a witness have been explamed to him and he
(elects to remain silent) (wishes to take the stand as a witness).*

EXPLANATION OF ACCUSED’S RIGHTS AS 4 WITNESS _

PRES (to accused): ....... e . i.....,asthe accused in this

- case you have these rights:
First, you may be sworn and testlfy as:a witness concerning the offense. (s) charged
against you. If you do this, whatever you say will be considered and weighed as evi-
dence by the court just as is the testimony of other witnesses. (r)f o '
(The following should be used if. there is only one specification: - ‘o | |

and you can be cross-examined about the whole subject of: the oﬁonsc and about your
worthiness of belief by the trial counsel and may be asked proper questions by thc court
concerning these matters.) - - : :

(The following should be used if thcrc is more than one spcc1ﬁcat10n

- If your testimony should concern less than all of .th,c offenses charged agamst you and
you do not desire to or do not testify concerning the orhcrs, then you may be cross-
examined by thetrial counsel and asked proper ‘qiestions byt the cotirt about the whole
subject of those offenses conterring which you do testify and concetning your worthiness

- of belief, but you. will not-be questioned about any offensc concermmg wh1ch you do not
testify.) |

-Second, you may remain silent, that is, say nothlng atall. You, hévc a right to do

this if you wish, and 1f you do that, it will not count agamst you in. any way wmh»sthc

2 The .party callmg the witness. now psocccds ‘with. hzs cxammatlon See also notg 48 é RIS
- % The prosecution rests when, it has.gompleted its case on:the:question of gullt or mnaﬁcngc, L anag b
4 At this time, the president shouldisxplain to the accused his tights as.a. witnessdnsthe\form.indicated. - If

- an accused who is rcprcscnted by lagally q:mhﬁad counsel does not. qlqsgrq an:, o;:pla.na*non@f\suah.r t'lghcs, mmay be
Omltth G eids Gt - R f\c‘" R T S . )
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court. Tt will not be considered as an admission that you are guilty; nor can it be’com-

" mented on in any way by the trial counsel in addressing the court.
Y Do you wish to testify or remain silent? Before answering the question; you may,

if you wish, take time to consult with your counsel..
* * ) I R *
_ SWEARING THE ACCUSED
TC (to accused) You swear (or affirm) that the evidence you shall give in
 the case: now in -hearing shail be the truth the wh@le truth, and nothing but the
truth.  So help you God.”
ACCUSED: Ido. e SV :
DC:" State your full name, grade, organrzatlon and station.

ACCUSED: .. .eeenniansesi e essniiins i viom e Eab e
DC: Areyou the accused in thlS caseP :

ACCUSED Yes, Sir. _ ot C o _
* I " . »

| DEFENSE RESTS |

DC The defense rests :

*.: o - *. Sy * -. PR * [

(recessed) (closed) are agaln present in‘court- (except
% R * *‘ v #_._.
RNLOURE C.NCLUDING THE TAKING OF E\ g
~ON THE QUESTION OF GUILT OR IN ENC ‘
. TC: The prosecutlon has no further evrdence to: ofﬁm‘wl%;,emh& defense have
1 o ‘any further evidepce tooffer?” -~ T e b ‘
| DC It d not. '

2 Fer foeﬂnote 27, see P 16\ .mpra . o ' 6 : R
. 49 When the- defense has: emﬁleréd its case” and wesﬁsx?‘ﬁh t:lrial counsel ay eaarl *@e‘iﬁscaallfwrmcsses ‘£ rcbut
mateers brought: sout bythe defsnse. ’I!hei&efense-mamﬁﬁgghéﬁshm;becn pro‘sccutloﬂwﬁﬁlﬁtiymlg initiate surrébutral.
. I%1f thaere is agi absence - afterarvaignpiny; bl &6 bersHown to have been ehe result of challcnge,
.physiowl disubility;.or-the ordérof the convenit _&ﬁsfgeed cause (MCM:41d). * SR

s For footnate “Byisse Pu24. -




13. Procedures Relating to Findings and Sentence

The proceedmgs relating to arguments by counsel, instructions to the court on the law,
findings, presentencmg matters, and the sentence are set forth.

ARGUMENTS BY COUNSEL
PRIOR TO DELIBERATIONS ON THE FINDINGS
TC: The prosecution (will make a) -(waiVes)‘epening argument.
* * * % ok * *
DC: The defense ‘-(will make a) (waives) wﬁnal argurnent.‘

* * ‘ *

TC: The prosecutron w1ll make (a) (no) closmg argument. :
* ] . o Tk *
PRES: Has the prosecution anythrng further to offer?
- TC: It has (not). :
PRES: Has the defense anything further to offerP
DC: It has (not)

* *_ * *» #*

W e > INSTRUCTIONS TO COURT*"
PRES: The court is further advised:
First, that the accused must be presumed to be innocent unt11 his guilt is estab-
llshed by legal and competent eviderice beyond a reasonable doubt;
Second, that in the ¢case being considered, if there is a reasonable doubt as to
the guilt of the accused, the doubt shall be resolved in favor of the accused and he shall
~ be acquitted;

8 If any member desrres that a w1mess be called o rec lled the Eres1dent rulcs on hls request, subject to
objection by any other member. If suth’s  Witnéss is calléd of recalléﬂ the extafination i is ordinarily conducted
on behalf of the court by wial counsel. However, if she-cotindJesirss)tmap tukis over hie exummination of the
witness after trial counscl has qualified and identified .the witness,  Withrespect 1.0 witgess called by the.court,
both trial and defense counsel have rrght of eross-examiﬁati : ‘dﬁt qﬁe‘stiéns askéd on behalf of the court,
whether by trial counsel dr the court; miygy b dichiAk T h&dsiad. Qﬁﬁdﬂi'ect examination had the
witness been called by a party. With  EARRApEA0: a:g il pas, g

tion with respect to any new matter brought ol s.asked on behalf of the court, and these questions
may be such as might properly be ask&d)biﬂcfﬂhen &1?16‘;* a!ﬂffsr' allirisnesses, including any called or recalled by
the court, have been disposed of and! bnulg,&sideshwo rested, arguments may be made by counscl.

- 4 Before the court closes to vote on its findings in a case in which a plea of not guilty stands to any offense,
the president must, as to each such offcnsc,fmstruct the court as to the clements of the offense and of cach lesser
included offense in issue, any afﬁﬁrn%&dﬁ{fefnscsﬁn issug,’ and "words of legal connotation. He muse also
instruct the court as to the burden. pﬁmabf isesumptiof. of innocence, and reasonable doubt.  Such instructions
are not required with respect to oﬂ'ens gibowhich an accused has pleaded gurlty, however, an instruction on the
meaning and: ¢ffest of theé guiloypls srm: shown on page14 is appropriate. -

. Informagion:and' guidancau firasident in'preparing.such instructions (mcludmg instructions on a
plca ofguiloy; oswlessm”am' @iand in performing his oshas:caure duies, ds: contained. in DA Pam
29-9, The Law Officer: ¢ulii 'éﬂmlable,, this pamphlat may ‘e obtained: frorn the oﬂ-lec of the staf
judge advocate, ‘

%

83 oth:parpics have the right of cross-examina-
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O Third, that if there is a reasonable doubt as to the degree of guilt, the findings
: - mustbein alower degree as to which there is no reasonable doubt ; and
@ Fourth, that the burden of proof to establish the guilt of the accused beyond
reasonable doubst is upon the Government.
PRES: The court will be closed.

NOTE: All persons now leave the room except the members of the court. As an alternative, the
court members may withdraw to a separate deliberation room. :

jfpmﬂl‘f * * * * *

) DELIBERATING AND VOTING ON FINDINGS * *
% i 3 s o - . '
ANNOUNCEMENT OF FINDINGS

t otk a* s * e * *
PRES:  The court will come to order. - |
TC: All parties to the trial who were present when the court closed are now
 present (except ... ... . ... .. . P ). ‘ -

. "PRES (to accused): ... T Ll dtis my duty as president

of the court to advise you that the, court in closed session anduponsccrctwattcn ballot

- has found you ‘not guilty of (the) (all) specification (s) and charge(s). (The court
will adjourn t(”)‘ meet at my call,) | " '

" PRES‘R(C@WQMQ@)&; ARVVEL e T e isimy duty as president

- e of a}gggrttgi;ﬁﬁgfm ygﬁu*th'a‘tftjhé‘tqurt-i_ri‘ losed sessibnjzlag@__fggqp,sgf:@g\yfygrlitten ballot,
@ +~; twoyhinds of themernbers prosent, af the time. the vote was taken concurring in each

" finding of guilty, ﬁndsyou R CR L o A \

- b 1‘( P S LS .;‘,5' LR T
' NOTE: The president may aanouncs the finding of che cose by:reading from; o) Bindings Worksheet, for

. example, sec app. II, which will have becn completed: by, the court in: closed session, - The Findings
" Wotksheet used by the court will be appended to the fecordof erial, /0% T ABILHOY Lo
Y o s ot 1o (a,}f);zn_q}}o sill do fige
: a : i S iy b SLVITETR VOIS 8y e:'zs'*?'}!.;'
. PRESENTENCE PROCEDURE " T "
PRES: The court will now hear the personal data concerning the accused shown ord»i
. the Charge- Sheet and will receive evidence,of preyious convigtians,dfany, . - \&

| — R . ‘ ‘ O e v W e e < A
4P When: the: court has been' closed, the members Vot o ‘the findings,”> For i deshify Plisdtiskion' 'of ‘the'

» guilty of any offense. - When thete is more than ofie‘accused ' se parate findings will M:-iﬁaéf&aﬁiiﬁicﬁﬁh@éﬂsijd}

L Voting is by secret written ballot and is obligatory.: ‘Diukiag:the deliberation an'd'"‘\"r“é)’{:iﬁg“dﬁ-'ﬁﬁfd?iﬁgs?"ihfiﬁé’ﬁ'é“é’
‘ or superiority in'rank will ot be employed i ia.q'y-'mu_tfﬁet‘"iﬁfi?ﬁ‘ dttempt to control the independénce of mamibiary: ,

in the exetcise 'of theit i'id.gﬂibnt‘;.r#% B i o i i RR T . PR ‘ L TR

&0 a deposition or reéorded formes téstitiony Csed MON DL tias been'received in cvidence, the deposttion

on former testimony will have been read in evidence 4tdd Yolutmients. chemselves will not be taken ihto ¢losed.

method of voting on the findings, see paragraph 17, Section . A two—third-i'v?fé":igz.‘imﬁﬁ%%‘ﬁﬁﬂﬁﬁgbf

 scésion when the coure deliberates On‘-tﬁ?:'fﬁﬁ&ipfgi!"_Wﬁﬁ?ﬁ?”@f’k‘ff Hrme o - : .
& *When the accused is foundnoc guiley of all siseb eeBHs? s The trial is compléted with this anniouticemeie:
- g2 When the accused is found guilty of any offéifge®- : ' R

RIRRE T P Ol
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T TR T Lt

P B

. which

TC: The first page of the Chargc Sheet shows the followmg data concerning

the accused: ..o e ... Are these data corrcct? " Q

DC: Thcy are correct,

The acCuscd objects to ....................... ST S
TC: Ihave no evidence of previous convictions.” |
or -
TC: Prosecution Exhibit . .... .. .. .. for identification, a duly authcntlcatcd

(extract) copy of the accused’s military personnel record of previous conv1ct10n (s)

by court-martial, is offered in evidence as Prosecution Exhibit . .. ... SRS
DC: No objection. o

PRES: Subject to objection by any member of thc court (the objection is overruled

and Prosecution Exhibit .. .. ... . ... for identification is admitted in evidence as
Prosecution Exhibit ... ......... .. ... ) (the ob]ecuon is s1Ista1ncd) '
* * o * * * __ "

- MATTERS IN EXTENUATION AND MITIGATION

S PRES (to accused) .......... e e . you are advised that you
"‘":'may now present matter in extenuation or mitigation of the offense(s) of which you
stand convicted. You may, if you wish, testify under oath as to such matter, or you may
~remain silent, in which case thie:court will not- draw mferences from your sllence In
addition, you may, if you wish; make an wnsworn statement in 1 01 e
tion of the offense(s) of wh1ch you stand- convig
upon this unsworn statement, bl;lt the 'prosecut;t .10,

_contamed in thc statement. Thc 'stat‘ eHE
'»:.'_'I?.\ Soe o P =:‘\.}E

‘5,6’)% itverror; corrections should be: lﬁddé ‘Eﬁﬁéﬁ‘%ﬂﬁﬁw’b héaiceuséd which the trial counsel is not ablc
teadily to verify; will, if of minor importancé; be foted i the re¢ord and no further action taken upon them by
the coure; if of material i lmportance,, ﬁkxﬂg@ummmy, du:qet vemﬁcamon of the error claimed- beforc proceeding to
vote upon the sentence. | - j
& 57To be properly the subject. o @a}@ggatlcn by a. c@urr.-martlal previous, convictions must actua.lly be.
offered- and. received in evidence. - Ordivarily, ths is-done by offering and having admitted in evidence a duly
authenticated extract copy of accused gsmpillivary. perstmncl ecord pertaining. to previous convictions (DD Form
493).  Rules for detcrmmmg admismbﬂ&ﬁy of: previous conviceions are sct out on the back of DD Form. 493,
55 #This is'the proper time f wgoprsel: ot introduce evidence, showing aggravanon of an offense to.

# guiloy plea has boen ontarthi(MCM. 756(3)). . 1. :
563 Ugiléss there is' an affismativeiShiowing of record that the ;a.nquasccl lmdcrstands h:s mgh; to. ma.kc anune.
sworrusﬁammem in ,tnmga.pwnﬁgweyxeﬂ@guwon of the offenses. of - whush he stands convigted, this adwce will
begwan , e e : . :

2




may make it yourself; of‘it thay be made by your counsel, or by both of you. Consult

' @ with your counsel and advise the court what you dcsrre to do. :
... . DC: Theaccused -...... e S CE i P
‘ L * * * * * . *

PRES Has the, prosccutron anythrng further to offer?
- - TC: It has (not). L
. ;:;PRES Has the defense anythmg further to. offerP
' DC: Ithas (not)

* o * o * o
' . .. ARGUMENTS BY COUNSEL
i _ PRIOR TO DELIBERATIONS ON THE SENTENCE
SR TC The prosecution (will make a) (waives) opening argument
P S - DC: The defense (will makea) (waives) final argument.

TC: The prosecution will make (a) (no) closing argument.
PRES: Has the prosecution anythmg further fo offcr?

TC: It has (not).
'PRES: Has the defense anything furthcr to offer?

DC: Ithas (not)

'u: * W * *
| e ﬁN.S‘TRUC‘TIONS TOCOURT = =~ "' .
O e PRES ’I?hei court is-advised that the maximum pumshment whrch may be ad]udged '
 for the offensé(s): of whlch the accused (............. . ... T )
| - has been found guilty is: (Confinement at hard labor for ... ..... .. " ..... : nl_onths)
(and) (Forferture of two—th1rds of his pay (per month for S e
o | mOIlthS)) VR REEFRTIR ) 3 S
PRES: The court will be closed o
* * ) T W | T
09 w w%ELBBERATING AND VOTING ON SENTENCE w _

57T hxzs the proper time for the defense to introduce matters in- extenuauon o mwlgatron and for ‘the
" accused to testify: as a witness or make an unsworn statement if he desires tg doﬁsq,.qﬁw Sy
&% * Before closing, the president must advise the court of the maximum permissikile- linis, of - punis hmcnt _

which may be imposed for the offenses of which the accused has been found guilty (MCMZ but the prcsldcnt

will not recite a sentence or refer to a sentence spccrﬁcd by MCM 127, Table of Maﬂrml:fm"P if lﬂﬁ’ﬁmnts, ch‘at is
. greater than that which the special court-martial is authorized to impose, o R -
& 7*"When the court has been closed, the members vote on the sentence. During: vhg dchbﬁi'amon and vo;mg :
on the sentedee, influence or supcnorrty in rank will not be employed in any manner in an attempt to control the
independence of members in the exercise of their judgment... For a detailed discussion of the method of voting
on the sentence, see paragraph 18, Section TII. Voting is by secret written ballor and is. 6bligatory. Trial
counsel may call the attention of thc court to an*p ar&nrly lllcgal or ambiguous sentencé. See MCM 76c.
Aféer ¢oncurrencé has been reached, the court is reopatied: ‘A seritence worksheet (app. 1IL) is an admmrstratwc '
aid which should be.used in-recording and annoynding'the court’s sentence.
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- ANNOUNCEMENT OF SENTENCE
PRES The court will come to order.

TC: All parties to the trial who wete present when thc court closcd are now
PIESENt {(EXCEPE ..ottt e eer e e, T X

w“PRES: ............. L LR itds my duty as president
“of this court to inform you that the court in closed session and upch sccrct written ballot,

_ two-thirds of the mcmbers present at the time thc votc Was takcn conéurnng, ‘sentences
you:

-------------

PRES: Has thc prosccutlon any othcr caseto 1Iy at thlS txmc?
TC: T have nothing furthcr. _

or . . ‘
I have another case to be tried I rcquest a. mmutc reccss.‘ R
PRES The court will adjourn to meet at my call

The coui‘t Will recessuntil . ... ... hours.

_ b;f.f’_rhe.'accuséd and his counsel 'rl;;b;g'a,-l_ly. s_ta:_a_d before ftlié -preside;at whcn the sentence is prdnounced.

3;\,; TN

el o phiy
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L ~ SECTION IN
VOTING PROCEDURE IN SPECIAL COURTS-MARTIAL
-14.. Purpose of ‘_Sc'ct‘iqn ' . - o

The purpose of this section is to describe correct procedures to follow in voting on
interlocutory questions, challenges, and the findings and sentence and. in reconsidering the
findings or sentence. ' - - -

15. Voting on Interlocutory Questions Other Than Challenges for Ca;i_:sc' |

Interlocutory questions include all questions arising during the trial except (1) the
findings and sentence, (2) the contents of the president’s instructions to the court regarding
the law applicable to the case, and (3) ordinary administrative matters such as declaring
recesses and adjournmrents of the court not amounting' to continuanges at the request of a
- party tothe triali Asto the last two' exceptions, the ruling of the president is final and
non-éub_jcc;,mo%f@bjewontbwmherlcburv'sme-'m_fberm I SR
g TR bse: ikt ?théf—"ﬁt‘-és"i"dfc’nt"“rul'e‘sf’ ihitially on interlocutory questions and his
' rilifigd are subjece 0 Objdétion by *'Zaff-fj;‘ metitber bf the court as inditated above. ' If no mem-
ber objects to tﬁé--‘i‘l‘ﬂ‘.‘i‘iﬁg?‘(5f‘f‘l‘t'é’]';$i’é§félc‘ﬁ“’f‘f'i‘ﬁ"béé‘?é‘ih"éfs" the ruling of the ¢oure. - If any member
does'object, the coutt i *cflo‘é’éél”bﬁ’tfck*%h’éﬁ‘@ﬁés’i’i%if i@f‘&‘c&iﬂf@d by votel <t ot

Wi ¥hc anior n rank "

1 A A

b. Method of voring. * Orally; Bcgmnmgyv e
. : APk A 1 6 X1 Y : A0 OF B st ;
¢. Number of votes required. These %F%P’g?ﬁ%-"‘f? ql)cqldcd by a rggfjggc;{;jggté,ﬁmz}“ﬂ; vote

13 B

on a motion for a finding of riot guilty or on a motion relating to, the fnestion; of the ac-

16. Voting on Challenges for Cause -

BT R L T
@. When vote taken. Al challenges for cause are determined by vote. Only one mem-
- ber may be challenged for cause at 2 time: AR b o o
b. Method of voting. 1In closed session by 'sédet writeen ‘ballot. the challenged member

being excluded. The ballot may be in' che'$orft%" Slistained” or *“Not Sustained.” Thd
junior member counts the " votes, the-count #ochkaud by the president, and the president .
immediately announées the result of the‘fbaﬂ%?@‘%b%‘eﬁﬁﬁhfbers: LT o

- ¢ Number of votes veguired A thajotity of il Bilbis Ea'st by the fembers presént at the
time the vote is taken decides the questich B PHBE Sustaininy'the challenge. A'tle
vote on' the challenge’ disquialifies fhcf"i;};%h | ‘

] i . 'Whet only ‘three”membets of
the court are present and one s challefigi

firg two mdy Vote on the challenge’

b




17. Voting on the Findifigs

a. Method of voring. In closed session by secret written ballot. The order in which.
the several chargcs and specifications are-to be voted on will be determined by the president,
except that voting on the one or more specifications under a charge precedes voting on that
charge. The members normally vote upon a specification or charge by marking on the

ballots: “Guilty;” ““Not Guilty;"” “Guilty except the words................ (substituting
therefor the words ................ .. );"" or, with respect to a charge, ““Not Guilty, but
guilty of a violation of Article .. ....."". ~The junior member counts the votes, the count is

checked by the president, and the prcsidcnt announces the result of the ballot to the members.

b. Number of votes required. A conviction of an offense by special court-martial, rcqulrcs
the concurrence of two-thirds of the members present at the time the vote is taken. If, in
computing the number of votes required, a fraction results, such fraction is counted 25 one.
Thus, if five members-are to vote, a tequitement that two-thirds concur is not met unless
four concur. A finding of not guilty rcsults as to any specification or charge if no other valid
finding is reached thercon.

‘. Recamzdemmn of findings. “See 19, below.

18. Votmg on the Sentence

4. Method of voting. In closcd session by secret written ballot. After discussion has
been completed, any member who desires to propose a sentence will write his proposal on a
slip of paper. Thejunior member collects the proposed sentences and submits them to the
president, who selects the lightest proposed sentence and conducts the voting by secret
written ballot. If two-thirds of the members concur, this becomes the sentence of the court.

If thcrc is not two-thirds concurrence, a vote is conducted on the next highest sentenge.
.Votmg continues in the same manner until the required concurrence is reached.  If, howgver,
the proposed sentences are voted upon and none adopted, further. discussion may be had.and
any new sentences proposed, togcthcr with those sentences prcvmusly proposed and again
retained, are put to vote bcgmnmg with the hghtgs; Thc ]unlor member colle d ¢
the votes after cach ballot. ~ The prc51dcnt chec NNOUNCE
result of the ballot to the members of the' court '

" b. Number of voes required. A §pcc1al ¢on Iﬁai‘fﬁf f‘?eﬂtéﬁé‘é’rg} U
two-thirds of the thémbers presént at the time the'y 63&" ralen’’ ]f?. mputmg the num-
ber of votes required, a fraction results, such’ :ffacﬁ n'ds’ E:ouﬂtcd‘i"s one.  Thus, if five mem-
bers are to vote, a requirement that two-thirds congyt.is not met unless. four concur.

¢. Reconsideration of sentence. - See 19, below.

cs %he concurrence of

TR o
19. 'Reconsideration of Fmdmgs of Sentenc
. a. When reconsideration allowed,.. A court. may racons1dcr any ﬁndzng bcforc it.is announccd
in oper court.. A court may recons’adcr any finding;of guilty on its. own motion at any time
before it has first announced the gentene in.open court.” A court may reconsider a sontence
on its own motion at any tlmeﬂheforc the record of trial has been authenticated and trans-
mitted 0. the convcmng autho;:;ty, except that the gourt may not reconsider, the: sentence
with a View to increasing its fepersty, after the sentence has been’ announccd in open court.
All pcrsonncl of the cour 'who gYQth thereon must l:gq prc\sent 1f the court: is rcconvcncd
to: recons1d¢r a sentcnce whlch ha,s been announccd in opc,q court.

»




b. Number of vores requited for reconsideration. Within the limitations as to time set
forth in 4, above, #ny member may request that another ballot be taken on any finding or
on the sentence. If any member makes such 2 request, the members of the court vote by
secret written ballot and the question as to whether to take another ballot is decided as

 follows:

(1) If the request relates to a preceding ballot which resulted in a finding of not
guilty or if the request is made with a view to increasing the severity of the sentence,
‘another ballot may be taken only if a majority ‘of the members present vote in favor
thereof.

(2 If the request relates to-a preceding ballot which resulted in a finding of guilty
or if the request is made with a view to decreasing the severity of the sentence, another
~ballot will be taken if more than one-third of the members present vote in favor thereof.
¢. Reconsideration of a finding of guilty of a lesser included offense. With respect to the

procedural rules set forth in # and &, above, a reconsideration of a finding of guilty of a lesser
included offense with a view to arriving ar 4 finding of guilty of the affense charged or of any
offense greater than that found is treated in the same manner as a reconsideration of a finding
of not guilty.

i
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- APPENDIX 1
ARRANGEMENT OF COURTROOM FOR TRIAL

DC

Accused

1st LT

CAPT

MAJ

CAPT

2nd LT

'ASST DC Y PN

s

g g [r——

| Withess

TC

Asst.

2




APPENDIX II S
FINDINGS WORKSHEET FOR SPECIAL COURTS-MARTIAL'
Acquittal

..................... , it is my duty as president of this court to advise you that the court in
closed session and upon secret written ballot has found you not guilty of (the) (all) Specifi-
cation(s) and Charge(s).

Other Findings |
T , it is my duty as president of this court to inform you that the court
in closed session and upon secret written ballot, two-thirds of the members present at the
time thc vote was- takcn concurring in-each finding of guilty, finds you:
1)°Spe iﬁcation(s) and Charge(s): Guilty.
v : Guilty. Of Specification . ..., Charge ....: Not
Qf (the) (all) Spcc1f1cat1on(s) of Chargc cead

Gu1lty of 2 v1olat1on of hrnclc ) _
4. Of the Specification: Guilty except: J;hgw ords e e

of the excepted words: Not Gullrty, of the: substituted words: Gu11ty Of thc
Charge: (Guilty) (Not Guilty, but G»mlty of a violation of Article ....)

Example of Combmatlon

e ishis,court to inform you that the court
ds of the members present at the time

be ._(';__o:mpléte;d' bith.c. ¢ourt iﬁ closc& \ sc'.ssibn)
rds.and figures. - The Findings Worksheet -

*The court should be furnished a Fmdmgs W_
by striking out 1na.ppllcablc language and ins
 will be appcnded to thc rccord of trial as an ex

3




svernz poen it a o Bagolquobo od i

Of Specification 1, Charge I: Not Guilty.

Of Specification 2, Charge I: Guilty, except the words “‘of a value of $37.50,”" sub-
stituting therefor, respectively, the words “‘of some value less than $20.00", of the
excepted words, not guilty, of the substituted words, guilty.

Of Charge I: Guilty.

Of Specification 1, Charge II: Not Guilty. Of Specification 2, Chargc II: Guiley.
Of Chargc I: Gullty

— s o
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APPENDIX III
SENTENCE WORKSHEET FOR SPECIAL COURTS MARTIAL‘

............ , it is my duty as president of this court to inform you that the court in
closed session and upon secret written ballot, two-thn-ds of the membcrs prcscnt at thc time
the vote was taken'concufritig, sentences: you:- <"  © S _ _ s
To have $..... (per month for.. months) detained. - R
To forfeit $....... ‘
To forfeit $..... per month far .. months.

To perform hard labor for .. (days) (months).
. To be confined at hard labor for .. (days) (months)
To be reduced to the grade of ...... , E~... ‘
To be reprimanded. _
To be restricted to the limitsof .............. J e P
for .... (days) (months).
L Combinations
: To be rcduecd to the gradeof ....... .., B- ..., toforfeit ......, and to be restricted
. to the limitsof ., ...... for ........ (days) (months) ' '
To be rcduced to the grade of ....... »E-...., and to forfeit .... permonth for.......
months. : o '
To perform hard labor for . (days)-(months) and to forfeic ... .. e
To perform hard labor for .... (days) (months) and to forfeit ........ per month for
. .months.
To be confined at hard labor for . ... (days) (months) and to. forfCIt ........... :
To be confined at hard labor for . ... (days) (months) and to forfe1t ....... per month
for .... months. ‘
' To be reduced to the grade of ... ... ,B-...., t0 fOI‘fClt SRR .and t0. be rcpnmanded
To be reduced to the grade of ... ... . E-...., to forfeit . i per month for .

months and to be reprimanded.

1 A sentence ad]ud ged by court-martial should follow substantially one of the fellowing forms or any necessaty
modification or combination or equivalent of such forms. A ‘Sentence Worksheet of this sort will be completed
by the court in closed session by striking out inapplicable language and inserting appropriate words and figures.
Thc complctcd form will be marked as an appellate cxh1b1t and attachcd to the record of trial. .
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By Order of the Secretary of the Army:

' @
‘ _. - | HAROLD K. JOHNSON,
General, United States Army,
Official: _ Chief of Staff.
J. C. LAMBERT,
Majar General, United States Arm_y,
The Adjatam General.
Dlstrlbutlon' . : S R ,
To be distributed in accordancc w1th DA Form 12-9 rcqmrcmcnts for Admm1strat10n. I '
Active Army: A. NG: B. USAR- A, . - . 7 o
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) HEA‘DQUARTERS oy

| DEPARTMENT OF THE ARMY,

No.3 |~ _ ol o ; Washmgton,DC 18 Aagmt 1967
o . MILITARY, JUSTICE HANDBQQK o e

DA Pamphlct 27—15 30 ]unc 1965, is changcd as follows,

. o L. The followmg pen and ink changes W1ll be made.
) a. Pages 24-28. Dclctc footnot¢‘49‘ and rcnumber the rcmax

i ry if: vit was obtamed thrmigh_ the use’ of coe:clm,{unlas '
mducemen@ mcludmg ob(:al ! ng’ ‘the, st ' 'nmg an, acqs"use& withqut
an ~a.<;eused of iz "'nghl_ 64

; ag! the right o
stisel” provncied:by hlm,

B _;_:',fceunsel of his own sclection lf reésonably
i natmn, the accused or suspcct shou.ld ha

g admlssnble agamst hlm However, the record must show that the accused dl& hot! it
.. _stage of the mr.errogation The foliowmg dmlogue lllustratles the methc)d ﬁor shown,n,g, s
. reqmrf:mcnts i

TC (to witriess after mtroductory que stlons) D1d you male! :
| - of his rights to the accused concerning thc making: of"‘a statefncnt? B
WITNESS: Yes, sir, I did. S
. TC (to W1tncss) What explanation d1d you rnakc? | |
- WITNESS: I told him that he was suspected of Wmng‘fully apprc f)’x‘iat‘ﬁﬁg : T te
‘four by fout’ truck Us. No bclongmg to his conipaiy, WH&E Wised e mii
carriei‘“b;l "’:.' S, 190, by dnvmg to Seattle with it with 10F

- thcn told hun he d1d not have to makc_ any statcmcnt at all regardmg the SH@& - th

v "3'1nté1*fdgafion and fliat ""uﬁ.sel coti

(RSEF 3

‘\_.scl of hlS own sclc_-_ctlon lf réasona

AT

3t
y aval

| FI'Bé;z

wiw %isch#nmsupemdeew: ' Qetober 19664im

‘TAW§$§?A—Aug. 800-468, ;—07 o ' . DL P
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TC (to witness): Did you ask the accused if he desired to have or consult -
. w1th counself - ;
WLTNESS Yes, sir, Idld
" TC (to witness): Did the accused lndlcate that he did desu-e counseli‘
'WITNESS No, sir, he stated he did'not desire cotnsel, =~ = ¥

- NOTE: If the witness states that the accused. did request counsel, the pr@secuuon must show, t,hat t,he interrogation
ceascd until counsel was obtained for the accused.

o TC (to witness): Did you ask if he wanted to make a statemeﬁt at thaf nme? :
/ WITNESS Yes, sir. Iasked h1m 1f he w1shed to makeasta%emént "‘ TR R

‘WITNESS: Yes, sir. He sald he wanted to talk 0 me about the 1nc1deqt. .
' TC (to w1tne$s) D1d you make any pm: '

oL R * R ® e Sk
“1C (to wwness) LAt any tithe - durmg ‘the 1nterrogat10n of the accused did
_he 1nd1cate that"he w1shed to ifwoke any-8f his rights elﬁher w1th regard to the
. 'mak.mg of any statement or w1th regard tocounsel? . o !
:WITNESS No, sir;he did-ot. . . : L

_  NOTE:If the witness indicates that:the aédusad did mvoke any of hig: r1ghts at any: stage of the mterrogamon, the
" prosecution must show that the' interrogation ceased at that time and was not continued until such ‘tirde ay there
had been compl:ance w;th the r‘equesn of th él(:cused eoncernmg the nghts mvok,ed

"H

, . 1; L h‘%wmg; {:atementl to DC),., P;q:' :
*sisoffered imevidence as Prosecution Exhibitg,.
N FE When a@tg;c gq; qf the accused is oﬂ‘:ereﬁl it

£yl ez}c{:l?f ‘

. ‘ma ly will explam tothe: accused his rzghts in the fo;m indicated below
i & SEELCHEE LD s 5 L)

PRES {to accuééd)l".‘ ...... SRR , the prose ot Tias
a statement allegedly made by you and has lntredmed’? ficE




C 3, Pam.27-15 -

I- rvo}untgfily madebyiyou after; you had been fully:warned of your rights: As the accused
= - invthe case, you-have the right at ‘this.time: to-introduce any. evidence you may desire
;'elevant to the circumstances under' which the stateinent: was obtained or relevant as to

i 1whether the statement was or was not in fact made by you: You also have:the right to

#iytake; the stand dt,this;time as a wittiess for the limited. purpose of testifying as to these

| ‘, .+ matters, If you dothat, whatever you say/will be considered and weighed as-evidence
by the court just-as is the testimony of other witnesses. You may be cross-examined upon

. your testimony, but if you limit your-testimony tethe circumstances surrounding the

takmg of the statement or -as to whether the'statemént was’or: was not in-fact made by

.. you;. you cannot be cross-examined on the question.of your guilt:or innocence of’ the
'T‘gﬁense itself, nor can you be asked on cross-examination' whether the istatement is true
it false In other words, you can; only be cross—exarmned upon the 1ssues cbneenmng B

T

: twﬁﬂnﬁ}ﬂ $11¢fl§i anc{,t‘he fact thﬂt YGU dO n(bt ta]s,[: the =stand yewself‘wﬂl not: be con31dered ‘
i thaﬂ;l}e statement, was yoluntasy of that*,;.t,ﬁwaas i fact miade;by you, nor
snieibe commented upon dn! any way by. thie; tr\iaiseounse“.l ub.uaddressmg the
t Doy ders Jyomf nc.ghtssP b e Al w Rt Y
AGCUSED Yes,,sm D %__\.l-f o C iy e i g0
oo, DCa The defense (has ‘ ob]ectlon) (ob]ects) w J?f(bﬂﬂ@lltlon Exhlblt 4 for
e 1dentmﬁcat10n (on the ground .. .. i .o b s [The defiense has evidence
SN Y 5ubn:nt pertaining.to. (the voiuntary nature: of the aewsed’a,staﬁement) (the-fact
) that he did not make the statement) (and) (calls b ueliEe 8eE witness ). ]
* * B aad v ¥ )

- PRES SubJect to ob]ecnon by any member of the court the ob]eeugms) )(sz._}gga
(overruled) (Prosecutlon Exhlblt 4 for 1dqnt1ﬁcat10n 1% dqrptted in evadence.a ;
| ,'cutton Exl 1b;t) " S

o PR $ (to court members) The members of g}e c%rlt are, adv1se
ruhng) (the rullng of the court) admtttmg in evidence: Prosegyitio hibit -
_only to the quegtion, of: admlsnblhty The ryling merelyt places the-s
court; it (does’ ot establish the voluntary nature of the statement)
establish; that. the statement was-in.fact: made: by .the accused)
court; ity his déliberation upors the’ﬁﬁdmg’s’ of guilt or'inndicence g
| conclusmn (s) as to (the voluntary natafe pf the. statement) (and). (as't ;
.. statemaent, was actuallyf made byinhetascused) He 1may. aceept the statement. as emlencc
s agamst the: aceusedlfoﬂlyf if-he determﬁﬁewhat it (was voluntary) (and) (was' acﬁh‘lally
B ““nade by the (ar:cu d) If tié dpe ”“’";’tmciﬂtg*tﬁafhe beyond a''reasonablé doubt, fhaf the

ot r 56t

statement (was vo )untaty) (andbt 'J(M&sﬂlml)ﬁaﬁtnmade by. the. accuscd),.he must: dasre-

a&;-éf'{

| P




C'3, Pam.27-15"

- gard the statemient entirely:as evidence againist the acctised: Each memberi$ ulso advised
- that any. evidence adduced-as to. (the voluntary or involuntary hatute of“thie: accised’s
~ outiof:court statement)-{and) (as to whether-the accused in fact rhadé the’ statement)
- should'be considered by him in determlnlng the weight to'be'given to thé“statement in
- the’event he is-convinced beyond a reasonable doubt that it was (volunt’ary) {and was)
+ ~(in'fact made by the accused), and that he should g1ve Welght to the staternent only to
sivtheextent:that he believesit to betruthful, -~ 5 -~ Gt
w0 10 (When evidence has been introduced contesting the vquntarmeSs of the statement
' -the president should tailorhis. instructions tothat ev1de‘nee He may use the followmg
" instruction as a guide in- tailorittg his instruetions: You are:

: con- .
J - nection that this' statemerit of the accused may ot be con51dered tobe 'voluntary- (1f 1t
wag obtamed through the use of coerc1on, unlawful mﬂuence, oF unlawful ind
such as . ' '

" regardlng the offense of _anch he ‘was accused of" Suspected°= that any sfatement fha
~ by him might be used as.évidetice against: h1m"'_ n 4 trial by court:martial; that he- had

. the right to consult with counsel and hawe counisel ‘with him dﬂrmg the: i interrogation;
~and that counsel could be civilian counsel prov1d§,dx by him, militar Gou :‘“'el ‘of hls own"
selection. if reasonably dvaflablepor mil;ltary cémg;el appointed for hi n); ((or) 1f any
“usif the agcused’s' rights’ concerning the making of a statement or the. opportumty to con-
; }‘f or have co‘unsel ‘were:not observed upon request by the accused ar any stage

...... & ) n T b 5

ci

duced conteétm ] e-'.iasséfmont__ :
* give the follow hg RSt A A
‘been. masle by-the accused ig oral. Ygu-

_-a-wE]-lé; :éo.{ise& in fact made’ this* beal st'
PR‘ﬁS (contmumg) '1“}1}?‘% 11

ich'a plea of not glﬂlty sefidisity dn@”ﬁense,
lements of the. ﬂpﬂs&;ﬂn&gq ggg];alesser

legal ConNGtat

o ‘f\the prcﬂclcnt;must, as to eagh sugl}
inclyde offcnse issye, any afﬁ f i
T the' cotlpt ast to the biirden of: pro‘: €l asonable doibt. Su ctions _afe not
-"Bequtredmitlmfesps:ct to offeriégs i ?Ihowever ‘an ‘ifst iR

. :"‘:.‘apd_.ell:ljgct of th; gullty plea gy Hi ¥ n;m w:;a @n page 14 1s: »ggpg@gpm&fe nﬁoqmatmn andigu f;é,s_si‘st the

. presi ent in Erepanng such inst cludmg instructions onv-a;‘g o a lessge, ing uded ffense) -
T antf In? béfforfmmg his’ thér“sotife'd is contained in DA ‘Pim 537 v Officer. TF ot otherwise
¢+ aailable . pamphletiiify” o -_nﬁhfﬂ%m fihe office. 3¢ thie staﬂi%’ti*gé“ﬁ’ﬁf%w A

Q |
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) C 3, Pam 27-15
4 g - Page 35. (As changed by C 2, 7 Oct 66) Add at the end of footnote 1 the following:

“In determining whether or not to.adjudge a reduction of any kind as a part of the sentence, the court should keep
in mind that a court-martial sentence of an enlisted member in a pay grade above E~1, which, as approved by the con-
vening authority, includes confinement or hard labor without confinement, results in reduction of the member to pay
grade E-1 under Article 582 of the Uniform Code of Military Justice, unless the convening authonty takes certain
authorized affirmative action to prevent that result, The court should not anticipate or rely on any action which the
convening authority might take but should adjudge a sentence which it deems appropriate.”

By -Order of the Secretary of the Army:

HAROLD K. JOHNSON,
o : General, United States Army,
0 cial: Chicf of Staff.
KENNETH G. WICKHAM,
Mayor General, United States Army, -
The - Adjutant General. _ '

D:stnbuﬁlon. -

A G‘:'B USAR: A. .
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HEADQUAR’I‘ERS
DEPARTMENT OF THE. ARMY
WASH!NGTON, D. C 30 Nouember 1965

e MILITARY JUSTICE HANDBOOK
TRIAL GUIDE FOR THE SPECIAL COURT-MARTIAL PRESIDENT




PR“ES Do you undcrstand thus explananon of rhe medh-

ing and effect of a plea of gu:lty?
ACCUSED: (Yes, sir) ( ).

. PRES: Are you voluntarily pIeadlng gmlty?

ACCUSED (Yes, sir) ( - ). o
' PRES:; Are you convinced that you-r-areinufb;{:t‘__ guiltyF

ACCUSED: (Yes, sir) () BRI

age ‘b' D_ ¢ foatnotc Dand substitute the follawitig therefor: :
%bues’troﬂs ‘ol relevancy and materiality are always questions of Iaw und rulmg
‘% ot stibject to objection by imembers of the court.” ,
.PdgE'_ZU Delete footnote 35 and substltute the following therefor:

ifistragtion should be given‘in open segsion when a.confession or" adniission assert’cd 0 h : l!il:on imde: .

: has Been: received, ini evidence and. thére has been' eviderice introduced ralding an issue.as to thie vo i
;‘ srntement or a& to whethdl: the statcmient  Waé j in fact made l‘)y the. éuausé&' See DDA Pam 27#;9r T
s matie tmd for other. pertment sampfe=31nstru¢fions e

2. chali Uhited States. A my,
: '_ T?f d;‘utarzts Gmcml

A

s.of the president on. these ‘ques:

coa ]






