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TRIAL GUIDE FOR THE SPECIAL COURT-MARTIAL

_ (. SECTION 1
PRACTICE AND PROCEDURE

1. Purpose and Scope

a. This pamphlet is intended as a practical trial guide for military judges, presidents, and
counsel of special courts-martial. It contains information relating to the duties of these individ-
uals, with particular emphasis on the functions and duties of the president of the court-martial
when no military judge has been detailed to -the. court

b. It is not the purpose of this guide to answer all questions of procedure or substance which
may arise during the trial of a special court-martial. Some of the more commonly encountered
procedural and evidentiary problems are discussed ‘in"this: pamiphlet in a very general way and
should be of assistance in answering many of the quéstibns ‘presented in the typical special court-
martial. It is a truidm of the law, however, that éach'tads is decided on its own particular facts.
Therefore, when doubtful questions of law and proéedure ‘arise: diiping the course of a trial, it
may be mecessary to obtain comprehensive  legal authdrlt’y It s mitially the responsibility of
trial and defense counsel to present the legal authorities’ ‘they 'are wef?ing' -on to support their
respective positions. If during the course of a trial a question of’ la.w @Fis¥s that needs further
legal clarification, counsel should be given an opportumty to réséarch- and ‘pregent their positions.
In appropriate cases, non-lawyer counsel should be encouraged to séek assistance from.the judge
advocate office of the command. When the military judge, or president in cases: -wheré. there is
no military judge, is satisfied that counsel have adequately presented the pertinent legal nuthor-
ities, it is then his sole responsibility to rule, subject to the considerations discussed in para-
graph 3. In this connection, the president of a special court-martial without a military judge is
cautioned to remember that the role of counsel in a case is that of an advocate whose duty is
to present the facts and law of the case most favorable to his side. Therefore, counsel, regard-
less of his expertise, should not be locked to as an infallible source of what the law is on a g'wen
question.

2. References

a. The basic provisions of the law relating to court-martial practice and procedure are in the
Uniform Code of Military Justice and the Manual for Courts-Martial, 1969 (Revised edition).
No court member other than the president, when there is no military judge, may use or have
access to the Manual for Courts-Martial or any other legal authority during the course of the
trial. The president and court members may not use or have access to the Manual or other
legal authorities during closed session. As this pamphlet is only a trial guide, the president of a
special court-martial without a military judge may refer to it during closed session to ascertain
. the proper procedures to be utilized concerning such matters as voting.

b. Procedures applicable to the trial of persons protected by the Geneva Conventions Relative

“to the Treatment of Prisoners of War are in AR 27-10 and DA Pamphlet 27-9, The Mzhtary
J udge

3. Functions and Duties of Court-Martial Personnel

e Military Judge.

(1) When detailed, a military judge of a special court-martial has the same duties and au-
thorltles that apply to a military Judge of a general court-martial (MCM 89). The military judge
18, the presiding officer at all open sessions of the court. He is responsible for a fair and orderly.
hearmg He has a duty to insure that the proceedings are conducted with dignity and. that
- counsel perform their duties properly. He sets the time for the court to assemble after consultds
tlon with the president. '
460 78014 o



(2) The military judge ~1;_1¢;qu:,(|"1_9§.[1}(& ' ?@]‘l‘;ﬁj;erlpcutory questions, whether of law or fact,
including motions for a finding of not guilty. He also rules finally on challenges. If there is a
factual issue concerning the accused’s my nweﬁggspoggibg‘i:]ity for the alleged offense, he rules sub-
ject to dbjection by the court memhers. If there is'a factual issue concerning the accused’s mental
capacity to stand trial, ih'e‘;i'li?‘595&?@1’;@11%«541%@% ruling is also final on motions for a finding of not
guilty unless such. motidnﬁ*'iﬂf.ﬂ jdsed ‘upon‘the sccused’s mental responsibility. A military judge
sitting alone will determine all questions including guilt or innocence and if the accused is found
guilty impose an app::opriate gsentence (MCM 4, 39b, app 8¢ and f).

b, President of a.Spegitl Court-Martial.

-+ (k) General. The senjor court member present at a trial,. whether or not he is the senior
member detailed to the court, is president of the court for the trial of that case. The duties of
the president.vary substantially, depending on whether a military judge has been detailed to the
eourt, ... '
"o (2), The President With o Military Judge. When a military judge has been detailed to the
couyt-martial the:president's duties are limited. He prescribes the uniform to be worn. The mili-
tary-judge. is.the presiding officer and administers oaths to counsel as required. In open session
the president’s duties and powers are generally those of a member of the court. The president
presides over closed sessions of the court and speaks for the court in conferring with the mili-
tary judge, but he shall not interfere with the rulings of the military judge which affect the
legality of the proceedings (MCM 40b). The military judge rules finally on all questions of law
and fact except as indicated in paragraph 8a.

(3) The President Without a Military Judge. The president of a special court-martial with-
out a military judge is the presiding officer of the court and is responsible for the fair and or-
derly conduct of the proceedings in accordance with the law in all cases referred to the court, He
prescribes the uniform to be worn and in conjunction with the trial counsel sets the time of
trial. He recesses or adjourns the court ag appropriate. He has a duty to insure that trials are
conducted with appropriate decorum and dignity. He rules on all interlocutory questions other
* than challenges, that arise during the trial. His rulings on questions of law, other than motions
for a finding of not guilty, are final. His rulings on interlocutory -questions of fact and motions
for a finding of not guilty are subject to objection by any court member. A ruling is interlocu-
tory unless it would terminate the case by deciding guilt or innocence. If an issue arises whether
question before the court is one of law or fact, the president’s determination is conclusive (MCM
67). _ RV .
i+ .. (a) Determinations concerning .questions of fact or law. Questions of law and questions
of-ifact must be distinguished because the president’s ruling is final regarding the former and
_subject to objection by any court member regarding the latter. In. general, a question of fact
raises an issue concerning what occurred, while a question of law. raises an issue.of what the
lawcisrconcerning that which occurred. Thus, questions concerning the admissibility of evidence,
instructionsy séompetency of witnesses, continuances, and propriety of argument by counsel are
normally questions of law upon which the president rules finally, For example, if a document
is offered into, evidence as an official record there is normally no factual dispute concerning
what:the record is or purports to be. The only questions raised are whether the record is official
within the mearning of the rules of evidence and whether it is relevant to the case. Both of
these determinations are questions of law since they involve no dispute of facts; therefore, the
president’s ruling on admissibility would beé final. What weight, if any, is given to the record
and whether its contents are accepted as true are, of course, questions of fact that the court
considers in,jts,deliberations. on the findings. But there are situations where admissibility of
evidence may; invelve:a factual dispyte. For example, while the admissibility of a morning re-
port normally; presents no factyal dispute (it i sither properly authenticated and prepared or it
is not), the ryling;.could, be factual if the defense put forward evidence that someone other
than the custodian, of the !{.quyds‘ac#gall}::g‘igft;fl‘efcij;hé ‘custodian’s name to the extract. Assum-
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' ing a contest arose, there would be a factual dispute concerning who signed the extract, In this
situation the president’s ruling must be made subject to objection by any court member. Rul-
g ings regarding motions may also be legal or factual. Again, the distinction may be understood
by considering whether the riling is based on deciding what happened (factual) or determining
the legal effect of what happened (legal). If both sides agree to the facts, then the ruling is one
of law, there being ne factual determination involved. For example, if a motion to dismiss is
made for lack of speedy trial and both sides agree to the chronology of elapsed time, then there
is no factual issue to be resolved and the ruling would be one of law.

(b) Rulings involving fact and law.

1. A ruling may sometimes require hoth a factual and a legal determination, For ex-
ample, an objection to a purported business. entry (MCM 144) may allege that it was made not
as a business entry but solely for prosecution:and: that it was not relevant, The question of who
prepared it and the reason for its preparation, if in dispute, is clearly a factual question, while
the relevancy of the document is a matter of law..The president should, to the extent possible,
geparate the factual issue and rule on it -suﬁii‘p@t@_ﬁo ;objection by any court member, while
reserving to himself the ruling on the legal ‘question, Thus, in the foregoing example, the presi-
dent should first determine relevancy since a ruling that the document was irrelevant would ren-
der the other issue moot. But, to continue the example, if he determined that the document was
relevant, he would then rule subject to objection on the factual dispute concerning its prepara-
tion, .
2. Another example of a ruling involving a factual and a legal determination is one
relating to the admissibility of an accused’s out-of-court statement. If there.is a dispute regard-
ing whether any Article 31 advice was given, then. the question: is ene of fact. But suppose that
the defense contends that no advice was given but, even if the alleged advice was given, it
was ifiadequate to eomply with Article 31, A riling conterning whather a warning was given
would be ‘subject to objection. On the othet hand, a ruling on the adequacy of the warning
that was given-is one of law, e e — o

3. If the president determines thut a’ fictutil issue and’'a legal issue are so intertwined
that they cannot be separated, then the rulirig sHould thiide " suliféet to the objection of any
member. However, if there is a question WHeUHEH thre ‘Iksitd @ resolved is one of law or one
of fact, the president’s determination is conclusive, . o |

(¢). Other rulings. The president rules sulbjeot to-objgetiondh

1. Motions for a finding of net guilty; aind ., ;

2. Any question concerning the:fagtual issué.e
. _ 8. The court votes on challenges -flor gsiuge:as peragraph 14. However, if
ane of the fivet eight grounds listed in pavagraph 62f-of the Manyel ig established and the fact
is not- disputed, then the president must exouse the disqustified member immediately. . :
. 4. A request by the defense to the court that-a witness. be. subpoenaed to testify at the
“trial is normally a question of law te be ruled upen finally- by the president. Paragraph 115 of
the. Manual provides that such a request should be granted if:the testimony of the witness is nec-
essary and material, If such a request had been made to the convening authority prior to assem-
bly and denied, the president is not bound by that decision. He- st - exercise his independent
discretion on the request. : : : o

|

ental responsibility.

" (d) Hearings out of the presence of the other members. During trial the president will
‘eonduet a hearing with counsel and the accused outside the presence of the other court mem-
Baa to consider instiuctions. At the request of either side he should conduct a hearing outside
' resence of the other court members on those other questions of law upon which he rules
ﬁ ;uy, for example, whether an Article 831 warning as given was adequate. If an out-of-court
?H%ﬁ‘ifiﬁk is held on the providency of a plea of guilty, the president will not inquire into any pun-
{$himent lmitation incorporated in any pre-trial agreement made with the convening authority,

5
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At his discretion, the president may hold consultations on other such questions upon which he
rules finally. The president. will not, conduct 4 hearing. outside the presence of the court on any
question upon which he must rule. subject to objection by any court member. All rulings will
be made in open court. The presidept -will mot, consider any evidence or other information re-
ceived during out-of-court hearing .on the issue of guilt or innocence of the accused or on the
sentence. He may not inform -the other members of ‘the court coneerning any such information
he received. Before conducting any out-of-court hearings ‘he will advise the other members of the
court of the purpose of the hearings and the limitations on the use of the information 80 acquired.

¢. Counsel. The duties and responsibilities of counsel are set forth in chapter IX of the Manual
and DA Pamphlet 27-10, The Trial and Defense Counsel. Ptrior' to trial the accused must be
afforded an opportunity to request legally qualified counsel. See figure 2-1, paragraph 2-18, AR
27-10. If, after proper advice the accused elects not to be represented: by -legally qualified counsel
and such counsel is not detailed for him, the military judge, or if none, the president, must de-
termine that this election was voluntarily and knowingly made. See section III If during this
inquiry, the accused requests counsel, the trial counsel must. immediately motify the convening
authority of the request.' A’ continuance must be granted until legally qualified counsel, if obtain-
able, is ‘detailed and: hes sufficient time to. prepare the case. In those areas where certificates
of - non-obtainability of counsel are authorized (para 2-14 AR 27-10) the military judge, or if
none, the président, will proceed with trial in the absence of qualified counsel only after such
certificate:ds submitted to the court (MCM 6¢). The certificate will be attached to the record as
an.appellate exhibit, In addition to a right to request legally qualified detailed coungel, the ac-
cused alsoi.—hﬂﬁ;&*ﬁ@]_mt'-_to.;;netaimg’i-Vi.lian---@Qﬁhsqlﬁia-t_i:hia:ﬁow,-n;_expense and to be represented by in-
dividual militery: dounsalsif reasonably: aviillable:¢MGM 48), Detailed defense counsel must ad-
vise the. acevsed; off Ahesel wights pricr: o ial.«THe accused must also be advised of these rights
and . questioned;-abonthisiunderstandis tham: igt teial.. If the case has been referred to a
court to-which:asmilitany:Jidlye sy asii §d, efenne cpunsel will advise the accused that,
prior to assentbly,-hei iy Wattidat: thh, “‘é{@jﬂtﬁiﬂ;»hﬁ{jﬁhnggﬁiﬂ&mry judge alone. If the accused
desires to request trial by theinillittivy Jiidgé aliohs; ths dsfense counsel will prepare a written re-
- quest (MCM,. app 8e). to, he, signié the'petuel andihimsslf and forward it through the trial

iy

counsel to the military judge for deeision.  : -

Y E R

4. Evidence T o :
AL e vy -

The rules of evidence are in chapter XXVII of the Manual, The amswer to problems concern-
ing evidence can usually be found in that chapter providsd. that: eounsél: and the presiding offi-
cer are careful to delineate the issue so that the proper rule orrulas of liws:dre isolated. When
a question arises as to the admigsibility of ‘evidence, the military judgs; or if nome, the presi-
dent should require counsel making the objection to state the grounds for the objection. For ex-
ample, it is improper for counsel to merely state “I object” without stating specifically his
grounds for objection. Similarly, counsel offering evidence should be required to state specif-
ically the rule of evidence he is relying on to support admissibility, Thus, if a document is of-
fered in evidence and it is hearsay, then counsel must rely on one or more of the ‘exceptions
of the hearsay rule (MCM 189) in order to establish admissibility. :

5. Mdtions_ to.,Gr.arit Appropriate Relief or to Dismiss

a. Motions to Grant Appropriate Relief. The military judge, or if none, the president, rules on
motions . subject to the considerations stated in paragraph 3. Motiong for appropriate relief
are not directed to final termination of the proceedings, but are directed to an alleged defect in
the case that impedes the accused in preparing for trial or in presenting his cage. For example,
a specification ‘that is indefinite or ambiguous a8 to time and place might give rise to a motion
for appropriate relief, If granted; it would not termiinate the proceeding, but would necessitate

~ an amendment of the specification to make it more definite and eertain, It is important that

6 - AGO 78014
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tion of some of these motions, together with a discussion of the relief required, see MCM 69.

b. Motions to Dismiss: Motions to dismiss are directed to matters which forbid trial. A mo-
tion to dismiss is not properly concerned with the merits of the case, that is, the question of guilt
or innocence, These motions include denial of speedy trial, statute of limitations, former jeop-
ardy, res judicata and lack of jurisdiction. For a discussion of the general principles applicable
to motions to dismiss, see MCM 8 and 215, Again, it is important that counsel specifically de-
lineate the grounds for their motions and the provision of the Manual or the cases relied on to
support their positions, o '

| I  counse] state precisely the defect he is objecting to and the relief he wants, For an enumera-

6. Instructions to the Court

a. General. All instructions to the court. must be given by ‘the military judge, or if none,
the president, in open session in the presence” f the acctised and counsel for both sides.

b. Preliminary Instructions. At the opening .of the;figst case tried by the court, after the court
ig assembled, the military judie, or if none, the president, should read-in open court the pre-
liminary instructions contained in this trial guide. The fact that this instruction 'was given
should be shown.in-the record of trial. At the opening. of gach case thereafter tried by the same
court, these preliminary instructions should again be given in open .courf, unless the. defense
agrees to.dispense with such a reading and no new members are in the court, It will be sufficient
to present the instructions to the members of the court in writing so long as the firgt paragraph

of the instruction is read in open court.

¢. Ingbructions on Findings. Before the court closes to vote on its findings, the military judge,

or if nonme, the president, must instruct the court on the elements of each offense to which a

. Dlea of not guilty stands and of each lesser included offense in issue, on affirmative defenses in
issue (MCM, chap XXIX), and on the meaning of words of legal connotation. He must also in-
struct the court on the burden of proof, the presumption of innocence, and reascnable doubt.
There are other instructions which must be given upon request of the accused if they are rea-
sonably raised by the evidence, such as the effect to be given character evidence, and alibi.
Detailed information to assist in preparing such instructions and in the performance of other
court duties by the presiding officer is contained in DA Pam 27-9, The Military Judge, . -+

d. Instructions on Sentencing. If the accused is found gui]t_;y,_;th;é. m_ilitgrs{r: j}:dge, ‘or- if* none,

. may be imposed. In every case he will instruct the court on the maximum sentence which it, as a
special court-martial, may adjudge, even tlioti’g"l‘(’:“tl‘]?eif__fﬂab Paxitmum Punishments (MCM

. martial. He will also instruct the eourt cencerning matters in -aggravation, mitigation, or ex-
 tenuation that have been intreduced into evidence and the consideration such evidence should

the president, must, before the court.cloges give an_instruction .on the maximum sentence which
127¢) allows a more severe punishment for such an 'oﬁ’éhxé%ifﬂ’fﬂéd “before a general court-
¢ given in arriving at an appropriate sentence. '

. Use of Findings a.nd.Sentenee Worksheets

-A Findings Worksheet (app A) and a Sentence Worksheet (app B) will be utilized by the
ourt in closed session in order to record its findings and sentence and to assist in placing the
dings or sentence in proper form. The form or forms uged. will be appended to the record of
trial as appellate exhibits. The court may not request the military judge or any other person to
pear before it in closed session to assist in putting the findings or sentence in proper form or
therwise to assist the court.

». Wse of Trial Procedure Guide

“*Bection III is a precedural guide designed for use by military judges, presidents, and counsel
¥ special courts-martial in carrying out their responsibilities and functions in the courtroom. It
eonwists of an outline of procedure and includes information and references in a form suitable



for use durmg trial proceedings. If eapefuily followed the guide will aid in avoiding procedural
errors and in facilitating trial proceedings

9. Attendance of Members

All appointed court members are expected to be present when the court assembles for the trial
of @ case. Before assembly of the court the convening suthority may add to or excuse members
from the court at his discretion (para 87a, MCM, 1969 (Rev)). After assembly of the court
the convening authority may excuse a member only for good cause. If the court is at any time
reduced in number below a quorum (three members), the court will adjourn and refer the mat-
ter to the convening authority., Similar action is. required when, before the assembly of the
court the accused has requested that enlisted persons serve on the court and the number of en-
listed persons sitting on. the court is, for any reason, reduced below one-third of the actual court
membership, If a new member is added to the court after the trial has commenced, the trial
will proceed as if no evidence had been previously introduced unless the alternative require-
ment provided in the Manual is met (MCM 41f),

10. OQaths

Personnel of the court must be sworn, but regulations (chap 5, AR 27-10) permit such oaths
to be takeh by aertiﬂéd,counsel and the military judge on a one-time basis. The convening
orders as to ﬁhose" 92 nnel ‘will reflect that they have been sworn and no other oath need be
given. Members of oéiirt and nonqcertified counsel will take an oath in every case unless, at
the convening authorl i-discretion, they have been administered an oath for all the cases which
are referred to the e mvened by Bhe order detailing them as members or as counsel.

11. Bad Conduct 5 W&é
A bad conduct ‘disch '
© (1) A military judge §
(2) Counsel qualified un
(8) ‘A reporter was detailed and-mgde s i .‘rwmril ’ef*the proceedmgs '
A reporter may not be detailed to a sp d‘lhi m*iawt«mwﬁa*l u'n‘less the court is convened by a
general court-martial convening autherity, -
A record of trial by special court-martial in which a bad eonduat ‘discharge is adjudged will
be prepared, authenticated, and processed as prescribed in pmg',t' P ‘880 of the ‘Manual.
If a reporter is not detailed, a clerk may make notes of t‘hese proceedings to enable trial
counsel to prepare a summarized record of trial,

8 . " AGO 801A
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‘ o SECTION 1II
. VOTING PROCEDURE IN SPECIAL COURTS-MARTIAL

12. Purpose of Section

The purpose of this section is to prescribe the procedures to be used when the members of
the court must vote. These procedures are described in section I and illustrated in section III.

a. Special Court-Martial With a Military Judge. When detailed, the military judge will in-
struct the members of the court on voting procedures. He may wish to use, with appropriate
modifications, the instructions contained in paragraphs 15, 16, and 17. 8 '

b. Special Court-Martial Without a Military Judge. As discussed earlier, the president rules
finally on matters such as declaring recesses and adjournments during the trial, the contents
of the president’s instructions to the court of the law applicable to the case, and all questions
of law other than motions for a finding of not guilty. All other matters must be decided by the
president subject to objection by any court member. If there is an objection to the president’s
rulings other than as stated above, or if the issue is one that is to be determined by a vote of
the members of the court-martial, then the vote must be taken in the manner described below.

13. Voting on Interlocutory Questioné of Fac't

Voting an interlocutory question of fact, for example, motions for appropriate relief, motions
to dismiss, and admissibility of evidence when based on issues of fact:

a. When Vote Taken. The president rules initially subject to objection by any member of the
court. If no member objects to the ruling of the president, it becomes the ruling of the court.
If any member objects, the court is closed and the question is decided by vote of the entire
court including the president. ' ' '

b. Method of Voting. In closed .session, orally, beginning with the junior in rank.

¢. Number of Votes Required. These questions are decided by a majority vote. A tie vote
is a determination in favor of the accused without regard to which side raised the issue.

14. Voting on Challenges for Cause

a. When Vote Taken. All challenges for cause, other than the first sight grounds listed in
paragraph 62f of the Manual when established and undisputed, are determined by vote. The presi-
dent votes as any other member unless he is the challenged member. Only .one: member may be
challenged for cause at a time, : T .

b. Method of Voting. In closed session, by secret written.ballot, the challenged member being
-excluded. The ballot may be in :the form “Sustained” or ‘Not.3ustained.” The junior member
ounts the votes, and the president checks the count and immediately announces the result of the
allot to the members.

¢. Number of Votes Required, A majority of the ballots cast by the members presetit at the
time the vote is taken decides the question of sustaining ‘or net sustaining the challenge. A tie
vote on the challenge disqualifies the member challenged. When ‘only three members of the court
&re present and one is challenged, the remaining two may vote on the challenge. :

B Motions for a Finding of Not Guilty and Other Motions or Rulings Relating to the
- §finity of the Accused - ' :

. When Vote Taken. The president rules initially subject to objection by any member of the
rt. If no member objects to the president’s determination, the ruling becomes the ruling of the
art. If any member objects, the court is closed and the question is decided by vote. -
Method of Voting. In -closed session, orally, beginning with the junior in rank.

78014 9



c. Number of Votes Required, These *‘questlons are determined by a majority vote. A tie vote
isa determinatmn against the accused

16. Voting on the Findmgs

a. Method of Voting. If a plea of guilty to any offense is accepted, a finding of guilty is en-
tered without vote. Other findings are made in closed session by secret written ballot. The order
in which the several charges and specifications are to be voted on will be determined by the
president, subject to objection by any member of the court, except that voting on the one or
more specifications under a charge precedes voting on that charge. The members normally vote
upon a specification or charge by marking on the ballots: “Guilty”; “Not Guilty”; “Guilty ex-
cept the words ______ (substituting therefor the words )" or, with respect to
a charge, “Not Guilty, but guilty of a violation of Article »' The junior member collects
and counts the votes, and the president checks the count and 1mmedlately announces the result
of the ballot to the members,

b. Number of Votes Required. A conviction of an offense by special court-martial requires
" the concurrence of two-thlrds of the members present at the time the vote is taken, If, in comput-
ing the number of votes requlred a fraction results, such fraction is counted as one. Thus, if
five members are to vote, a requirement that two-thirds concur is not met unless four concur. A
finding of not guilty results as to any spec1ﬂcation or charge if no other valid finding is reached
thereon. - :
e, Reeo*n#wet!atww of F’indmgs
(1) When moonmdemtwn dilowed. A court ma‘y ‘reconsider any finding before it is an-
nouneed- ifitopsnieouttt Avaswrt may: reconsiden any. finding of guilty on its own motion at any
time before"it; haswamr&unoedwhédse en ! / .
(2) Number'sf Mt*eém‘é“ﬁf”( a,onsgﬂ,dﬁmttom Within the time limitations set forth in
(1) above, awy member mwy request ; 'a't ﬁ}notﬁer ha]lot be taken on any finding. If any member
gith nelosed session, by secret written ballot,
decided g follows :
sulted in a ﬁndmg of not guilty,
e members present vote in favor of another

(o;) if the request relatas 0. a y reding |
another ballot will be taken only if a maJorlty of 't
ballot; _ i L

(b) if the request relates to a preceding ballot which fesulted in & finding of guilty, another
ballot will be taken if more than one-thlrd of the members’ ‘pr’esent vote m favor of another hal-
lot. ;

(8) Reconsideration of a finding of guilty of « lesser included oﬂ_’ense.- Wlth- respect to the
procedural rules set forth in (1) and (2) above, a reconsideration -of & finding of guilty of a
lesser included offense with a view to arriving at o finding of guilty of the offense charge or
of any ‘offense greater than that found is treated in the same manner as a:reconsideration of
a finding of not guilty.

17. Votipg on the Sentence

a. Method of Voting, In closed session by secret written ballot. After discussion has been com-
pleted, any-member who. desires to propose a sentence will write his proposal on a slip of paper.
The junior member collects the proposed sentences and submits them: to the president, who se-
lects the lightest proposed sentence and conducts the voting by secret written ballot. The junior
member. collects and counts the votes after each ballot. The president checks the count and
immediately announces the result of the ballot to the members of the court. If two-thirds of the
memberg coneur, this becomes the sentence of the court, If there is not two-thirds concurrence,
a vote is. conducte,d on, the next. h1gher sentence Votmg continues in the same manner until
the required noncurrence is reﬁched If all proposéd sentences are voted upon and none adopted,
further discussion may be had., . Any new sentences proposed together with those sentences prev-
iously proposed and retamed are put to' vots beginning with the lightest. If the required propor-
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tion of the court members are conscientiously unable to reach agreement on a sentence and
the president is convinced that further deliberation and discussion would be fruitless, this fact
shall be announced in open session and a mistrial declared.

b. Number of Votes Requi}ed. A special court-martial sentence requires the concurrence of two-
thirds of the members. present at the time the vote is taken. If, in computing the number of
votes required, a fraction results, such fraction is counted as one. Thus, if five members are to
vote, a requirement that two-thirds concur is not met unless four concur.

e. Recongideration of Sentence. :

(1) When reconsideration allowed. A court may reconsider a sentence on its own motion
at any time before the record of trial has been authenticated and transmitted to the convening
authority, except that the court may not reconsider the sentence with a view to increasing its
severity after the sentence has been announced iri-open court. All personnel of the court who
voted must be present if the CO‘Ith is fewnvehed to reconmder a sentence which has been
announced in open court.

(2) Number of votes required for. reomzd&ﬁwmmv Wld:hm the limitations as to time set
forth in (1) above, any member may request mh%mthﬁn .ballot be taken on the sentence. If
any member makes such a request, the membenrs *@ﬂéﬁh‘&amuwxwte by secret written ballot and the
question as to whether to take another ballot izd a8 follows:

(a) if the request is made with a view# the severity of the sentence, another
ballot will be taken only if a majority of the me ant, .otse in favor thereof;

(b) if the request is made with a view [rg he- severlty of the sentence, another
ballot will be taken if more than one-third of resént vote in favor thereof.
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SECTION III

.  TRIAL PROCEDURE FOR SPECIAL COURTS-MATIAL

Informal inquiry

Seating

18.. Purpose and Scope
~ This section contains separate guides for special courts-martial without a military judge and
. gpecial courts-martial with a military judge.

19. Special Court-Martial Without a Military Judge

Note. Prior to calling the court to order, the president should examine the conven-
ing order, determine that the accused and & quorum are present, including at least
one-third enlisted persons if they have been requested (MCM 86¢(2)), and that the
detailed trial and deferise counsel are apparently qualified, as preseribed by Article
27(c) and paragraph 48 of the Manual. See MCM 6la. He should also verify the
qualifications of an individual counsel. Witneases should be excluded from the
courtroom except when they testify (MCM 637). _

Note. The members are seated alternately to the right and left of the president
according to rank (MCM 815b). An acceptable senting arrangement appears below:

DC

Accused

Asst, DC

Racord of trial

iigurt oalled to order
Cotivening orders

ﬁgg}gcm

Admin ‘ . Witness _
Clerk ,

8]

&

—

¥ 1 e
.|.l

LIS o8 (o M

Note, The trial counsel keeps a record of the ‘hour and date of each opening and
closing of the court, whether for recess, adjoutnmerit or otherwise, for insertion in
the record. See MCM 83b. Although court reporters are not authorized to be detatled
to spec_i_ﬂl courts-martial unless convened by a general court-martial convening au-
thority, the trial counsel may have & clerk present in the courtroom to take notes for
use in preparation of the record of trial. See MCM, appendix 10b.

PRES: The court will come to order.
TC: The court is convened by (“Court-Martial Convening Order
Number 2, Headquarters, ,dated________, as amend

- by Court-Martial Convening Order Number 3, same Headquarters, dated
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"), a copy of whic¢h has been furnished to the president, each
member of the court, coungel, and the accused, A copy of the convening

. ‘orders will be inserted at‘this point in the record. '
TC: (The following corrections are noted in the convening orders:

)

Note. Only minor changes such as typographical errors or changes of grade due to
promotion since the issurance of the orders can be made in this manner. Any correc-
tion affecting the identity of the party concerned must be made by an amending

order. ’

Persone present TC: The following persons named in the convening orders are
present:

Persons absent ' TC: The following persons named in the convening orders are
abseni_:: '

Presence of accussd - TC: The prosecution ig ready to proceed with the trial in the case of

the. United States against (name, grade and organization of each ac-
: .. it cused), who (is) (are) present in court, *
Presence of other .aqcusé_c_!"‘_i { Note/ MOM 112¢ and chapter 5, AR 27-10 provide that personnel of the court need

SRE

Jot be aworn in the presence of the accused, If any accused are present golely to

'ti'_d_b qath.and were not:previously sworn, the. TC will make the following announce-
£ ik i additien the following accused persons, who will be excused after the

S ;-:T: : é#’ﬁhﬁ‘m{mﬁ“b en:adiitilétered to those personnel of the court who are required to act
" under ¢uth, are present:’.

Sy ‘
—

Qualifications of TC: The legal qualifications of all members of the prosecution are
prosecution correctly stated in the convening orders (except that ).
No member of the prosec'utionj named in the convening orders has acted
as investigating officer, military judgehcourt_!mém-ber, or a member of
the defense in this case, or as counsel for the accused at a pretrial in-
vestigation or other proceedings invelving the same general matter.
TC: By whom will the accused be defended?

Introduction of defense DC: The accused is to be defended by (
counsel i

, the detailed
defense counsel) (and) ( ,» the detailed assistant de-
fense counsel) (and) (________, individual counsel},

TC: Will counsel representing the accused state whether the legal
qualifications of the detailed members of the defense are correctly stated
in the convening orders (and will individual counsel state his legal
S qualifications? : : '
Qualificationsy of. defense - - DC: The legal qualifications of all detailed members of the defense a

cou::lsel T correctly stated in the convening orders (except that ).
"¢, o .The.accused has been advised of his rights to counsel established by
Article 38 of the Code and paragraph 48 of the Manual for Courts-
. ST TR B A M'a‘rtiali . o
Qualifications of individual  IC: I'am (a member of the bar of ) (certified by
counsel .. ... The dudge, Advocate General of the
(without legal training or qualifications) (

).
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3 . and Article 88 rights

Explanation to Accused
of Article 38 Rights

Individual Military
.Counsel

'ﬁight to Associate
) Gouneel

Right to qualified counsel ‘

Note, At this time the aceused will be questioned by the president about hia under-

' standing of the various rights to counsel under the Uniform Code of Military Jus-
“-tige,” If the accused is not represented by legally qualified counsel certified by The

Judge Advocate General of an armed force (Article 27(b}) the president will con-
duct the interrogation immediately foliowing this note. If the accused is represented
by legally qualified counsel certified by The Judge Advocate General of an armed
force the president will proceed to the interrogation beginning at “Explanation to
Accused of Article 88 Rights,” If the accused in response to any question concerning
his understanding of any of his rights responds that he does not understand the
president will explam further go that the accused fully understands his rights.

PRES: (to DC) Has the accused ‘been advised of his right to be
represented by legally quahﬁed counssl ?

DC: Yes (no),. sir, The adv1ce and the accused’s response has been
shown to the TC and is presented to you. f0r examma.tmn (ﬂg. 2-1, para
2-13, AR27—10) ;

Note. If the document mdlcates that the accuged .does not desu-e such counsgel, the
president will contiriue: !

PRES: The document w11] be appended to the record as Appellate
Exhibit .

PRES: (to accused) 3. you have the Iegal right to be defended
by a legally qualified couneel-—a lawyer—at no expense to you. If you
choose to be defended by a lawyer your detailed defense counsel may be
relieved by the convening authority. Do you understand this right?

ACCUSED: Yes (no), sir.

Note. If the accused nnswers in the sffirmative, the president continues:

PRES: Understanding this right, do you want to be defended by a
military lawyer at no expense to you?

ACCUSED: Yes (no), sir. _
Note, If the accused desires legally qualified counsel, the court will recess and the
TC will notify the convening authority. If upon reconvening, legally qualifled coungel
has not heen detamiled, but a certificate of nonavaﬂahility of counsel has been re-
celved, it will be ‘attached to the record as an appellate exhibit. See MCM 8¢ and
chapter 2 AR 27—10 If the accused does not deeiré such counael the trial will pro-
ceed,

Nate I:E the accused-lpmt rggpreepnted bs’ m viduel civilian couneel the president
atlons. i theﬁggcmd in represented.by euch coun-
@M%@e cjate Counsel,

___Wei;q ght to be defended by a
Hense. te_the government in addi-

sel the preeldent will'mgﬁg
PRES u(tc: )

Note. 1f the accused is o repr ) d by md}ivtgl‘ual» mllltary counse] the president
[ it t}“ge‘jaccused in represented by sueh coun-

§ ,,ﬁyou 'also ha.ve the right to be de-
fended by mlhta.ry counsel lawyer or. 6n-laWyer, of your own choice if
reasonably available in a.ddltlon to det&;led defense colnsel. Do you
understand this right?

ACCUSED: Yes (no), sir.

PRES: If you are defended at thle trial by a civilian lawyer or by
military counsel of your own choice, (name of detailed defense counsel.
and assistant, if any) will act as associate counsel, if you wish, or (he)
(they) may be excused with your consent Do you understand this right?

" ACCUSED: Yes, (no), sir.
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~ PRES: (If detailed counsel is absent) (Name of absent counsel) is
not present in court, You are entitled to be defended by each and every
defense counsel or assistant defense counsel named on the convening
order Do you understand this right?

ACCUSED: Yes (No), sir.
PRES: Do you want (name of absent counsel} excused?
ACCUSED: Yes (no), sir.

Note. If the accused is not represented by individual civilian counsel or 1z not rep-
resented by individual military counsel or if.the accused has not excused an absent
counsel the president will ask the following: ' _

- PRES: Do you wish to exercise your right to (individual counsel)
(military counsel of your choice) or (your right to be defended by each
counsel named on the convening order) ?

ACCUSED: :

Note. If the aceused wishes to exercise his right to individual civilian counsel, mil-
itary counsel, or to the presence of e detailed counsel who is absent, the court will
adjourn for a reasonable time to enable him to obtain such counsel,

TC: Hag any member of the defense (including individual counsel)
- dctedas the accuser, a member of the prosecution, investigating officer,
“military judge, or memberof the court, in this case? -
. "DC: (No counsel for the défense has so acted.) (
nbler o1 the défbnise, Has gcted‘as )
, JE 8 member of the’defense has participated in the same case as a member
-'ij?lm_ediately (MCM 617(4)). In other cases, the

Prior partieipation i the"
case by duferiad oouriasl 1

Explanation to aceused ly ‘detailed defense counsel) | (e
this case. He may not now defend

oo wint his services in this case?

G5t vogular

: : ACCURRD
Aetion when counsel not " Note. If he_does 8o, 5
desired - gervices of the coynsel, the pre o1
counsel having the requisite logal qual
of such a counsel, the president will adjou
convening authority (MCM 817(4)). : :
- Excusing counsel not Note. Any counsel not desired by the accused may be excused by the president if
dosired - the accused states: “I do not want the regiilarly detatled defense counsel (and) (as-

- sistant defense counsel) to act in this case” :

PRES: It appears that counsel for both sides have the requisite

ontinue, If he does not request the
uge him, If this deprives the accused of
ind the accused desires the services
the ‘eourt and report the matter to the

qualifications,
Note. When the accused in an enlisted man, the trial counsel will state (MCM
: 81k): o .
Request i’or‘ enlisted - - TC: I have (mot) received a request in writing that the membership
membership _ of the court include enlisted persons, _ _
Explanation to accused ' PRES (to accused) : You have the right to have at least one-third

of the membership of this court composed of enlisted persons. Do you
desire that enlisted persons be detailed to this court?
ACCUSED: Yes (No), sir.

. Note. Ii. the decused has made or now makes such a written request, the trial

counsel states: . _
TC: The accused has made such a request which is herewith sub-
- mitted to theeourt,  ~ | '
PRESS: This request will be attached to the convening orders which

are to be inserted in thé record,
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Preliminary instructions

AGO TS1A

“orally or in writing so that

Note. Thereafter, if the required number of qualified enlisted members are pre-
gent, the trial may proceed. If not, or if at any time during the trial the require-
ménts as to enlisted members are not met, the president will adjourn the court and
direct the trial counsel to refer the matter to the convening authority for appro-
~printe action. When enliated members have been requested, they should not, if it can
be avoided; be junior to the accused in rank or grade and must number at least one-
third of the total membership of the court at all times.

PRES: (to court members). I shall now instruct generally on the
duties of the court. It is our duty, as members of this court, and our duty
alone, to determine the guilt or. innocence of the accused as to the
charges upon which he will be arraigned and, if the accused is found
guilty, to determine an appropriate sentence. Neither the fact that
charges have been preférred against the accused nor the fact that such

charges have been réferred to this courtis any evidence of his guilt, With
respect to any offense to. which there is a plea of not guilty, the deter-
rmination of the court as to: guilt er innocence must be based upon the
entire evidence in the case and can only be arrived at after resolving all
material issues of fact and applying the rules of law to those facts, Thus,
as to any such offense, it is important to keep an open mind until all the
evidence and applicable law have been presented.

In the course of the trial, it may be necessary to recess or adjourn the
court, During any such recess or adjournment, you must avoid communi-
cating with counsel, the accused, witnesses, or other persons, ineluding
the other members, concerning the trial.

It is my duty as president of the court to instruct you on the law
applicable to the case. In this connection, the court is advised that no

 member of the court other than the president may use or have access to

the Manual for Courts-Martial or other legal authorities during the
course of the trial and that I may use or have access to the Manual or

_other legal authorities only in open session. DA Pamphlet 27-156 is not

legal authority and may be used by me. in open or closed sessions. In-
structions to the court on legal questions will be presented only by me
in open sesgion, If, while the court: is in ‘closed session, I find that it
will- be: necpssary.to refor to legal authorities, 1 will open the court prior

to making: any such reference.. . = “n 1 '
As president of the count, I wil
ot Shalle

-in-open sesgion upon all interlocu-
tory question yiapising during: the trial. My ruling
upon any que A mpjjori-for a finding of not guilty,
is. final. : Howewver,: my ralclm R, inter ocutory questions of fact are
subject- to ao.bﬁ-aeﬁimnrﬁby-;anwmmﬁmﬁc@fa‘-ﬂﬁe.:;zao.urt. Upon such an objec-
tion, the matter. will be:deteumiinediby vote in closed session.

: As I have préviously #titedipyon- mustikeep an open mind during the

. course of thé tiial; Ty parlotilar 16 menibér must ever depart from an

impartial, judicfal vole‘in fekig §iéutlois of a witness. The examination
of witnesses is primarily the du @%&%ﬁﬁéﬁion of counsel, and any mem-
ber desiring to question a withess tmust Avat obtain my permission. I may
if 1 so desire, require the bar to: gubmit his question to me either

' ilinig niay be made as to the propriety of
the question or course of questioning, .~ .

Note. This instruction should be read béj{thq court from this pamphlet and the re-
cord will reflect that such instruction ‘wis given. The president may not simply refer
to this instruction as having been given to those same court members in another or
related case. See MCM 58b. After a count has received this instruction, it may, ex-
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cept for the first paragraph thereof, in the absence of objection by the accused or his
counsel',:be presented to the members of the court in writing and the record will ao
reflect. The first paragraph of theae instruotions must be read to the members by the

president in open session in every case,
~ PRES: Thetrial will preceed,
Members sworn : TC: (The members of the eourt will be sworn, All persons rise.) All
members of the court have previously been sworn. ) -
Note. The oath'fay be omitted if all members have been previously sworn, in ac-
cordance with chapter'5, AR ¥7-10. Otherwise, all persons stand while the oath is
. administered to the members of the: court and counael, Each member raises his right
" .vhand and the TC administers the following aath: .
TC: Each of you do swear (or affirm) that you will faithfully per-
“form all the duties incumbent upon you as a member of this court; that
it you will faithfully and impartially try, according to the evidence, your
" *conscience, and the laws applicable to trials by courts-martial, the case
: of (the accused now before this court) (any accused brought before
“e- i - you); and that you will not disclose or discover the vote or opinion of
wit oo any partieular member of the eourt upon a challenge or upon the find-
o ings or sentence unless required to do so before a court of justice in
due course of law. (So help you God.)
EACH MEMBER OQF THE COURT: I do.
Note, Unless the memberg of the prosecution have been previously sworn (\parn
e S 5-5, AR 27-10), the pregident will. administer the following oath: _
Prosecution sworn PRES (to tria] caunsel) : You, (name(s) of counsel) do swear (or
: Sl affirm) that you will faithfully perform the duties of eounsel (in the case
now in hearing) (in amy case in which you are detailed to act as the
same). (So help you God.) .. :
TC (ASST 'FC) : I do. .
‘ T Note. Unless the members of the defense have been previously sworn (Para 54,
: D AR 27-10), the president will administer the following oath:
JDefensevssworr_l PRES (to defense counsel): You (neme(8) of counsel) do swear
o (or affirm) that you will faithfully perform the duties of counsel (and
individual counsel) (in the case now in hearing) (in any case in which
N TE BT you are detailed to act as the same).: (So help. you God.)
*DC (ASST DC and IC): I do.
Note. All persons except the TC are then seated.
PRES: The court is assembled.
Note. If it appears that any witnesses in the case are present in the courtroom or

any accused are present solely to permit dwearing in their presence of any personnel
N . of the court, the president will insure that they withdraw from the courtroom.
AL Nots. The TC now states the general nature of the chargee and discloses every
‘Disclosing grounds for: ground for challenge believed by him to exist in the case (MCM 62b). When any
challenge: ..+ ' charge or specification has been withdrawn, the TC should insure that the court is
: - . TNot made aware that the withdrawn charge or specification was ever preferred. See
. MCM 56d. .
“wr, ¢ . TC: The general nature of the charges in this case is (absence with-
waw: - Ot leave in violation of Article 88) {assanlt upon
21 o -0 violation of Article 128) (___.._____); the charges were preferred
by (acouser, page 3 of charge sheet) ; forwarded with recommendations
"y ... 88 to disposition by (all persons who forwarded the charges) (and)
e e (mvestigated by ). No member of the court will be a witness
Cav toaen ofor theproesecution, : ‘

Lo ckAttel ehtE reaponse, “DG” refers to the aounsel who is eenduoting the defense.

A

AP I S
Nature of chﬁz-_gg
i

-
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Grounds disclosed by
records

Grounds disclossd by
enliated members

Grounds disclosed by
members

Challenges proce;lnre

Prosecution challenges

Defense challenges

o ground : gl

-—-»dlltrlbution of changes.

_,ond specifleations

GO THOLA

- state.)

-emptorily il"exﬁ‘lidhﬂ hﬁhfﬂi&ﬁ;ﬁ
' C: Does" |

W ?
'ordinarily didposed o hefora’ tha pi

.TC: The records of this case disclose [no grounds for challenge]

'fgroundl for the challenge of . for the following reasons: he
“ ' (4g the accuser) (was the investigating officer) (forwarded the charges

with recommendation as to disposition) (has previously participated in

~thecaseas__.____ ) (is an enlisted member of the same unit as
* the accused) ———— . '

TC: (Records indicate that the accused is a member of

. If any enlisted. member sof the court is now a member of the same

company, battery, troop or ccrrcspcnd:mg unit, it is requested that he so

TC (to court membcrﬂ) If any member of the court is aware of any
matters which he’ believes ‘may - be'a ground for challenge by either side
against hLm, he-should how state the general nature of the matter. He
ghould not state’ speclﬂc facts which might‘ tend to disqualify other mem-

. .bena who hear them: -

Note, If disclosed grounds for challenge are undisputed and are within the flrst

) Aeis'ht grounds enumerated in . paragraph .82f of the Manual, the president must ex-
. cuse the member immediately,

Note. Before exercising their rlght to challenge for cause, the TC and DC may
question the members of the court, either individually or as a group, to determine
the existence of facts wilch may be the basis for a challenge, See MCM 62b and 627,
1t is optional with the counsel conducting the inquiry whether a member being ques-
tioned shall be required to answer under .oath: See MCM 114g for the form of the
oath. The voting procedure as to challenges for cause is set forth in paragraph 14.

Note, If the DC consents, the TC should present to the members before challenges

" coples of only the charges and specifications upon which the accused iz to be ar-

raigned.
Note. Challenges for cause should be made immediately following assembly of the

“court, but a challenge ‘for cause may be presented at any stage of the proceedings.
-Chsllang'es for cause may again be’ presented even though once overruled, if made

on good CAUBE; BE newly discovered evidence (MCM 682d).
TC :The® pronecutmn (has no) challenges for cause ( ———————— 0N

'the ground ),

TC: The proseeution (has no- perem’ptery challenge) (denres to
challenge per mpjgoni]y S ; ;
Note, No e “stﬁ%eav«fo

. velﬁgtow. ‘ﬁllbﬂi’ﬁ Any member challengcd per-
Clg:g ﬁlﬁlﬂ ﬁis peremptory challenge,

i

130' chal—lenge any member of

_‘ﬁ ei challeng'es of each for cause are
mf cltﬁ. lenées are made,

DC: No, (The acousedé‘ch&lfl?ﬁges for cause on the

TC: Does (any of) the accuged’ wish to exercise his right to one
perempt’ory challenge against any member'?
Note. Each accused is entltled to one peremptory challenge.
DC: The accused, -~ | (has, no peremptory) challenges
K _____.__peremptomly) '
PRES . The accused will now be arraigned.

Note, The TC will now present to. the.members of the court copies of only those
chargss and speciﬂcatxons upon which the accused is to be arraigned, unless distrib-

" uted earlier with the congent of DC.
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—waiver of reading
charges

—charges and
specifiecations read

—notice of service

~—end of  arraignment

Motiong

Motions to dismiss and to
grant other relief

Ruling on motion

ferred to this court for trial by

Tk T

TC: All parties to the trial have been furnished with a eopy of the
charges. Does the accused’ desire that they be read?

DC: The accused walves the reading of charges (desires that the
charges be read).

Note, If the accused deaires that the charg-es be read, the TC now reads the
charges and specifiecations on which the accused is to be tried, with the name and
deseription of the acouser, the affidavit, and the reference for trial, They are copied
verbabim-info the record at this point, regardless of whether the aceused waives the
actual reading of the charges and specifications. If the accused waives the reading of
the chayges, the procsedings continue:

PRES: The reading of the charges may be omitted.

TC: The charges are signed by________ | a person subject to the
code, a8 accuser; are properly sworn to before a commissioned officer of
the armed forcel authorized to administer oaths; and are properly re-
» the convening authority.
TC: The charges were served on the accused by (me) (
) (on , 19 .

Note. Unlese the date of gervice i8 at least 8 days prior to the date of trial, except
in time of war, the accused may objeet to this defeet in service (Art 85). See MCM
58¢. If he does g0, the court must grant a continuanes at this point.

PRES (to accused): , How do you plead? Before re-
ceiving your pleas, I advise you that any motions to dismiss any charge
or-to grant other relief should be made at this time,

Note, The arraig'nment is;complete when the accused is asked how he pleads, Nei-
ther the pleas nor: motions are.part.of the arraignment (MCM 66a).

Note. Motions. for approprinte tellef are waived if they are not made prior to plea
(MCM 676 and 68a).. Motions to diamiss should ordinarily be made before a plea is
entered (MCM 67c.and 88a). Progeedings and actions on motions will be reflacted in
the record. Any explanation.by the president of the accused’s right. to. move that a
charge he dismiesed hevguse-herred by the statute of limitations (MCM B82) and the
accused’s response thereto will be recorded,

DC: The defense (has no motions to be made) (moves that specifica-
tion —, charge , be dismissed because )
(moves that — ).

Note. Dapending upon the nature of the metion, rulings of the pmesident may be
either final or suhject to ohjection by members of the court. This matter i -explained
in paragraphs 8b(8) and B, If the question ia one of law, and the president.conducts
Pproceedings outside the Bresence of the other members of the court’ he will announce:

PRES: I will now conduct proceedings outside the: preseme of. the
other members of the court on this issue. I cannot and will net congider
evidence received or information acquired ‘during these. pmeeedings ‘Qn
th.e issue of the guilt or innecence of the accused or in the determmam
of an appropriste sentence if that stage is reached, I cannot Inform the

o oi:har- members of the court of this information and will disregar any

Amendment of ‘ehb;rg'é;

20

oymeation in- my personal deliherahons on the ﬂndings amd éen-

o, A" imﬂw mmwio 'slgpgld e gﬁl'von on sl veeasions where the pmsidbnt
_;,pwmdmgg xmm pyeserice of the ‘other members,

"y.amr member of the. eourb9 .The
The aceused -will net be required to
@'hw_n_we D

r@o,y;‘ 1oF othervme, or after a motion to sever is
tly..chewged, the amendment will be formally
3 ‘(BM 695 and 664,

stated £or the reoord :
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. -Pleas of accused

—guilty to one
specification

—with exceptions and
substitutions

Explangtion to accused of
guilty plea

Explanation to accused of
effect of guilty plea

. AGOTS01A

~ from appropriate proof para,grafphﬂoi

Note. When no motions are made or when DC indicates that he has no further
motions, the disposition of pleas will follow. In joint and common trials each accused
plends separately.

" DC: The accused, ____________, pleads: To all Specifications and
Charges (Not guilty) (Guilty)
or

To Specification 1 of the Charge : Guilty
. To.Specification € of the Charge: Not guﬂty

To the Charge Guilty
. or
To Speeification ... ; G}harge- —
Guilty, except the words:.‘f-_-_-____” and “
for, respect‘iVély, tlﬁé rds ? and “
words, not guilty, fo. JEht‘a ubstltuted words, gullty)
- To Charge_._,,.., (Not guilty, but guilty of a violation of
Article ___),. .70 y
Note. If: bhe~aec|.(aeduro#uaﬁq¢to,zplea.d, & plea of not guilty will be entered by the
president’ for. him.. JEan: a,%%,qﬂ@%qg. g0ilty to any offense, the president will ad-
vise-him on the meanmgagggia@ggtggt 1s,plea (MGCM 70b). See paragraph 3b(3)(d).
This explanation will be. glvan dn.ongh.gourt. even if the president has inquired into
the providenge of- the nl%}?ﬂtﬁl_,"';: i b{?wpg«o%the other members of the court.

PRES (-[;omae@u gjémmmmwha anough time to consult with your

” (, substituting there-
,” to the excepted

statute of limitations haﬁ

“cused in aware of Hik ﬁg’h‘{:‘ o'

See MCM 58% and 880,

PRES (to accuséd) :
Acation , Charge L
— ) (all the speclﬂcatlons p(,
admitted every act or omission and;/e
to the offense {offenss) to which: ymvu, [
of the offenses to which you have. ,glep: éﬂ

imcsluded offense of _
)y By g0, doing, you have
ent, allegea with respect
plaaded: guilty. The elements
ilty are (president reads
\ Pam 27-10 (The Military
(9) @dmg(s) of guilty without

f;‘ i1 which event you may be

Judge) }, Your plea subjects you, to
further proof of (that) (those oﬂ’an

.sentenced by the court to the maximum: pumshment authorized for (it)

(them), The maximum authorlzed pumshment for the offense(s) to
which: you-have pleaded guilty is _oo.i
. Note.. The president will not recite a sentence .that is greater than confinement at
hard labor for & months, forfeiture of two-thinds: pay per month for 8 months and
reduction- to-the lowest enlisted grade. In officer cases; see MCM 1264,

PRES: You are legally entitled to plead noet guilty and place the
burden upon the prosecution .of  preving, your guilt of (that) (those)

- offense(s). Your plea: will not be accepted unless it appears that you
-understand.its meaning and effect-and that you are voluntarily pleading

guflty because you are convinced that you are in fact guilty. If you are
not-¢onvinced that you are in fact guilty, you should not allow any other

- considerations to influence you.
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Findings of gulity

Presentation of.
" prosecution’ ¢ase

Introduction of witness
Use of interpreter

Oath of witness

Formal quesitions

22

" necused: has been found guﬁ]ﬁ

" hig religion, or by such acts or'ceremony as he’ declares binding on his conscience

- ness-is calléd by him, the defense, or: ‘the court. -

PRES: Do you understand thls explanatlon of the meaning and
effect of your plea of guilty?

ACCUSED Yes (no), Slr.
"PRES: Are you. convmced that you are in fact guilty?
ACCUSED: Yes (no), sir.
PRES | Understanding these matters;: do you still plead gullty'?
- ACCUSED: Yes, sir, (I desire to fplead 2

PRES: [The ples(s) of guilty will be accepted] [The plea(s) of
guilty (to________) will not be accepted (bacause-. 3.]

Note. If a plea .of guilty has been entered-ind it appears later that the plea was
improvident or otherwise improperly entered; the: president should give +the acoused
the opportumty to withdraw his plea of guﬂty See MCM 70b for other situations
that may warrant withdrawal of an accepted guilty plea.

Note. If the accused has pleaded not guilty, ‘the presentation of evidence on “the
merits of the case normally follows at this time. -

If the accused has pleaded guiliy to any lesaer inoluded offense, no finding is en-
tered at this time. The trial proceeds-and evidence is presented.

If the accused has pleaded guilty to all orisome of the chargee and specifications
no further proof of the offense to* “WHich “the’ plea relates need be introduced by the
proaecutlon If the president aceé ta the’ plea 'of guilty, findings will be entered im-
‘mediately -without vote. Fihdihge te ’entéred when the president announces that the
dcondar[cé with his plea, In this event, the presi-

dent will state
' w‘ duty as president of the court to
pur plea of guilty, this court finds
] : Guilty.

f)‘kﬁ_ipening statement.

puld be made when it will clar-
447(83) and 44g(2).

Note. When the Witheus:
the oath.

Note. At the begmnmg of” testimo
indicate that BN mterpreter was use

TC (to witness) : You sweat (e m) %I:ha.t the evidence you shall
give in the case now in hearing sha .‘Eh“'truth the whole truth, and
nothing but the truth.- (So help you Ged )

WITNESS: I do.

" Note, A witness may be sworn by the oath indicated or by any oath recognized by

(MCM-112d). As to competency of witnesses, see MCM 148,

Note.. The witness now takes his seat in the-witness chair, Usually, the first two
questions. asked every witness are formal and are asked by the TC, whether the wit-

TC (to witness) : State your full name (grade, organizatlon, and
armed force) (occupation and residence). .

- WITNESS:

TC (to w1tness) Po you: know the accused if so, what is his name,
and peintto him?

- WITNESS: T ' '

TC: (Let the record reﬂect that the WLtness pomted te the accused )
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Direct examination L N_"??r--The TC conducts direct examination. A summary of questions and answers
are preserved for preparation of the record of trial. At the conclusion of direct ex-

‘amination, the TC announces:
_TC: The prosecution has no further questions.

Cross-examination " Note. After the prosecution has ‘concluded the direct examination of g witness, the
. " DC may cross<examineé the witness, See MCM 149b(1).

DC: The defense has no (further) questions.

Redirect and recrogs- . Note. If the defonse cross-examines the witness, the TC may conduct redirect ex-
examination . - amination; after he has- concluded, the. DC may conduct g recross-examination
(MCM 149b(2)). When both the TC and DG have concluded their questions, the TC

asks the court: ’ o :

Examination by the court TC: Are there any-questions by the court?
Note. Any member. desitihig t6 question the witness must first secure permission
' sident may require the member to submit his question to
{bing 40, that a ruling may be made as to the propriety of
g itnesses, including an accused who has become a wit-
;t‘:.be careful not to depart from an impartial role
¥ perinit the TC or DC to ask further questions
_ . atti/The president may limit or reject superfluous inter-
‘rogation: Howavei iﬂm'&%fﬁm i not-properly the subject of cross-examination of
the witness -on hig: rovious: tedtimony, is. elicited by questions of the court or. its

. ‘memhqr'g,;;bqt}'@,-,-@ot;,gfga' willzhesphrmitted to examine the witness upon the new mat-
ters. When: questioningytfth withess:is concluded, the president announces:

P,RE@ The.wi igitused (subject to recall).

“.:‘Note. Ugle irther .attendance during the trial, all wit-
negse all until the trial has been concluded. At the
on of counsel, the witness may be instructed

Excusing witness

“niot to discuss your testimony in this
or’the accused. You will not allow
“abiout the testimony he has given
8!“gthier than counsel or the ac-
- % #Hestimony in this case, you

Warning witness

P-R-ES_ Yon-
- . +¥ ; (N
L case with g

& :
Ik to you: ah ;
should-make the circumstandesin fh
inally calling you as a witness: :

-Note. Following are examples relating ¢ h
tation of the case by the prosecittion and:: gl

matters applicable to presen-
Other matters pertaining to
ples, : :

e counsel for the side orig-
presentation of the case by the defense follow-Hraséién
Oral stipulation  pc. Wiy the consent of the aceuged,

bhe. prosecution and defense

. stipulate ___ L
Note. Prior. to acceptance of any s_ti]j'q aﬁign the

5

A

jﬁ‘resicl‘ent shoulci determine that

the eccused joins in the stipulation (MCM 15: o
. _ . PRES: The stipulation is (not). aceepted, -
Recall. . - Note. 'When a witness is recalled, the"TGl*-r’élﬁindsx‘ the witness, after he appears
' ‘ he’_fom.the"court: SR T e
: o  TC:You are reminded that you are still vnder oath.
Objections  TC: What was the accused carrying? .

: - wwsien oo DC:QObjection. Any answer to that qu.es_tidn is immaterial. _
) —argument - . .y 00 -"f-No.te‘..After'hearing--preliminary-argument, if -any, the ruling should be made in
substar_lt'ialjly'the. following form: cree :
woind gl sk RES : The objection is:(sustained) (over-ruled),

$ee paragraph 8b(8), concerning rulings by the president,

Striking testimony fy&ﬁxﬂmemé;iksabn--testimony'or-der.éd' stricken are treated as follows:

S S
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—motion

—ruling

Admission for limited
purpose

Exhibits
—marking for
identification

—identification

'—objection

—ruling

—-deseription of article
for the record

—authenticated official
records “and banking
entriea

24

. was wearing when I 'se

1

TC: What color shirt was the accused wearing?

WITNESS: Acc'or_'di;h'g to what the police officers told me, he was
wearing a red shirt. _

DC: I moye that that answer be stricken as hearsay.

PRES: The answer will be stricken and the court is instructed to
disregard it. . -

Note. The president should give such further instructions in this regard as he
deems appropriate: When evidence is-admitted .only for a limited purpose, the presi-
dent should give appropriate limiting instruetions.’ $ee MCM 57a(2), 188g, 140a and
1685(2) (e). '

Note. The trial counsel, with the aid of any clerk, is responsible for keeping a list
of exhibits marked for identification, and for those finally admitted in evidence, Pro-
secution exhibits should be numbered consecutively; defense exhibits should be let-
tered consecutively. Exhibits should #et be renumbered or relettered when admitted
in evidence, but should be admitted by the same number or letter they bore “for iden-
tification,” even though there may be omissions in the sequence of numbers or lettera
of exhibits finaily admitted becauss some exhibits were not admitted. The words ‘“for
identification” are lined out when an exhibit is admitted in evidence,

TC: I show you that which has been marked Prosecution Exhibit 1
for identification. ‘ ' : ’

Note, The exhibit is shown to the other counsel who is given an opportunity to
examine it. S .

TC (to witness) : Do you récongize it?
WITNESS: I'do. It is"a billfold I found in the coat the accused
aaa |m,. FE
yoy.vecognize it as being the same one?

TC (to witness) : Ho
- . TC;, Pugasoution &
as Progecution Exhibit. 1
the conclusfon of thet
graph) for.it,] LI e -

DC: (I object because i) (Mo ohjection, )

Note. An exhibit need not be offered at:te-time; it may be held for introduction
subsequently. L Ty .

Noté. After the offer is made, cross-examinetion: may be conducted by opposing
coungel, and other evidence may be offered andsangnments made by elther side prior
to a ruling by the president as to admissibility, ,

PRES: The objection is ((sustained), (overruled) Prosecution Ex-
hibit 1 for identification is admitted in évidence as Prosecution Exhibit
1 [and a (description) (photograph) may be substituted].)

Note, Unless the testimony of a witness has developed a full and aceurate descrip-
ion of an object to be withdrawn later (MCM 54d), counsel should at this time glve
an oral description of the object for the record, Any deseription substituted for
real evidence should be accepted by both sides, If there is any disagreement, it will
be resolved by a ruling of the prsident., If an -exhibit is marked for identification
but not admitted in evidence, either it, or a description, true copy, or photograph
of it should be appended to the record. =~ * - - - '

Note, Properly authenticated official #é¢ards-and banking entries are marked for
identification and shown to opposing;eoungdli. See: MCM 1485(2) and (3) coneerning
authentication. The offer.is made as followsii = .

TC: Prosecution Exhibit 2:for i@entification, (a duly suthenticated

extract copy of :the. momaing report. of ) ) 8
offered as Prosecution Exhibit2, - . - S e

D :
bt L. Sor. identification is offered in evidence
Jipmd paymigsion is requested to withdraw it at
| and:subititute 8, (written description) (photo-

o
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-—written stipulations and
other admiagible . -
documentary teatimony

—confegsions and
admisgjons

AGQOD T801A

_driving it

o Npte.- Pﬁor to acoeptance of a written stipulation, the president should determine
‘that the accused joins in the stipulation. See MCM 154b. A written stipulation of

faots or of the content of a writing are offered and admitted in the normal manner
preseribed for prosecution and defense exhibits, and they may be both read and sub-
mitted to the members of the court. When festimony in documentary form such as a
written stipulation or a deposition is ruled admisaible, the document or an appro-
priate part of it is read in evidence, it is marked as a prosecution or defense exhibit
for appending to the: record, and the document itself i8 2ot shown to members of the
court, except that the president may inapect the writing to determine the admissibil-
ity of its contents (MCM 1545¢2)). See MCM 14Ba concerning depositions,

Note. To be admigsible against him, a confession or admission of the accused must
be voluntary (MCM, 140&) .A confession or admission is not voluntary if it was ob-
tained through the use of coei!cion, unlawful influence, or unlawful inducement. In
addition, an accused must: be-advised ‘of the requirements of Article 31(b) and his
righi ‘to counsell dupinyg ‘the. inte:\rea'ation. Before such a statement may be received
in evidence it' must-afipmitively appeat that the’ acoused was warned of the nature
of. the offense of which.lie/was acdused or suspected; that he had the right to remain
silent; that any steatergent he.made could be used as evidence against him; that he
had the right to consult’ counael and have counsel with him during the interrogation;
and that counsel could be a civilian lawyer provided by him, a military counsel of his
own selection if reasonably avafiable, or a free military lawyer appointed for him.
After the above explanation, the accused or suspect should have been asked if he
desired counsel. If he answered in the affilvmative, the record must show that the in-
terrogation ceased untli counsel was obtained. If he answered in the negative, he
should have been asked if he desired to make a statement. If he answered in the
negative, the record must show that the:interrogation ceased. If he affirmatively in-
dicated that he desired to make a statement; the. statement is admisgible against him.
However, the record must show that the accused did not invoke any of these rights
at any stage of the interrogation. The following dialogue illustrates the method for
showing compliance with the warning requirements:

TC (to witness after introductory questions) : Did you say anything

to theraecused concermng the ma.kmg of a statement?

) : tgm

tohlli mpxmm;y, Whieh ;he,,gsed !as a mail carrler on . 19 by
a&i shurg, without authority. I then told him he did not
ewny sﬁnﬁement a all; that if he did make any statement it

could be u d a8 emdmee against him in a trial by court-martial; that he

. ha.d the. nimht to' eonsu]t coynsel and have counsel with him during the

. Ei:r.i,sm'mgm,jam)“rx, and that counsel conld be civilian counsel provided by him,

- -military.counsel. of his.own. selectmn if reagonably available, or free mili-
. tary counsel. a;mwinted for him,. :

. TC+(to,witness) : Did you agk him amythmg else?

WITNBSS: Yes. L asked him if he understood his rights and he
stated that he did.

TC (to witness) : Did you ask the accused anything concerning
counsel?

WITNESS: Yes, gir, I did. I askad hlm if he wanted to have or
consult with counsel,

TC : What was his reply? :

WITNESS : He stated that he did not desire counsel,

Note, If the witness states that the accused did request counsel, the prosecution
muset show that the interrogation ceased until counsel was obained for the accused.
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TC (to witness): What did you do at this point?

'WITNESS: I asked him if he wanted to make a statement, ?

TC: Did he answer the question?

WITNESS: Yes, sir. He said he wanted to talk to me about the
incident.

TC (to witness) : Dld you make any. promlses or threats or employ
any force or viclence in connection with. the obtaining of a statement?

WITNESS; No, sir, I did net. '

TC (to witness) : Did the accused make a statement to you?

WITNESS: Yes, sir, he did. ‘ ‘

TC (to witness) : Describe fully how the statement was obtained.

WITNESS: (——— )

TC (to witness): At any time during the interrogation of the ac-
cused, did he indicate that he wished to invoke any of his rights either
with regard to the making of - any statement or with regard to counsel?

WITNESS : No, mr, he’ did not.

Note, If the, witngss indicatss that the acgused did invoke any of his rights at any

- stm'e of the intﬂrm&%&ign.,ﬁheﬁplmﬁncutmn must show that the interrogation ceased
.8t that tim& and. wag Aok, continyed. until. such time as there had been compliance

erning. the rights invoked.

7

haiidiyo i%oseeutlon Exhibit 4 for identification.

WITNESS: Ido ‘
TC (to witness): Wh
WITNESS: It is the ,

on 9 March B
TC (to w1tness) How do yo
WITNESS: (—— e
TC (after showing stateman‘_

identification is offered in evidence;as”’

-.Note. When a statement of the accugedl: i ered in evidence by the prosecution,
the a.ccused has testimonial rights as indjeate 'olow .aindthe president will explain -
them to the accused if he is not representad by ieg‘ally qualifted counsel. See MCM

53k and 1496, - ,
PRES (to accused) s — ,".*"‘th .prosecution has offered

in evidence a statement allegedly made hy: yeu -and ‘has' intreduced evi-

dence to show that it was voluntarily. made by you after you had been

"Q;ment which the accused signed

13 the same statement?

C): P'rosec'utlon Exhibit 4 for
Progecution Exhibit 4.

‘fully warned of your rights. As the’ aceused in the case, you have the

right at this time to introduce any ‘evidénce yvou want to about the
circumstances under which the statement was ebtained or whether you
did or did not make the statement. You also have the right to take the

‘stand at this time as a witness for the limitéd purpose of testifying as

to these matters. If you do that, whatever you g8y w1ll be considered
and weighted as evidence by the court j ust as is the testimony of other
witnesses. You may be cross-examihed: tipon: your :testimony, but if you
limit your testimony to the circumstati¢esesurrounding the taking of the
statement or whether you:did:or @Rl it make the statement, you can-
not be cross-examined o the qu “iofyour guilt or innocence of
the: offense ‘itself, ‘nor: cm @Voﬁ’%@ ‘#8ked on cross-examination whether
the statement i trie ot wIn othef words, you can only be cross-
examined upon thet wterswhich you testlfy about and upon your credi-
bility; but hotaumﬁu. :‘ngt elbe
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‘On the other hand, you need not take the stand at all. You have a

) perfect right to remain silent, and the fact that you do not take the

stand yourself will not be considered as an admission that the statement
was voluntary or that you made it, nor can your silence be commented
upon in any way by the trial counsel in addressing the court. Do you
understand your rights?

ACCUSED: Yes, sir. (.}

DC:-The defense (has no objection) (objects) to Prosecution Ex-
hibit 4 for identification .(on the ground . ), [The defense
has evidence to submit. pertamlng to (the voluntary nature of the ac-
cused’s statement) (the. fact that. ‘he. did not make the statement)
(and) (calls________ _asa w1tness) ]

PRES: [Subject. to obJectlon by any member of the court, the ob-
jection is . (sustained) (overruled).] [The objection is (sustained)
(overruled).] (Prosecution Exhibit 4 for identification is admitted in
evidence as Prosecution Exhibit 4).

Note. When a confession or admission is admitted in evidence, the president will
instruct the court as follows: .

PRES (to court members) : The members of the court are advised
that (my ruling) (the ruling of the court) admitting in evidence
Prosecution Exhibit 4 relates only to the question of admissibility. The
ruling merely places the statement before the court; it (does not es-
tablish the voluntary nature of the statement) (and) (does not estab-
by him might be used as evidence against him in a trial by court-
in his deliberation upon the findings of guilt or innocence, must come
to his own conclugion(s) as to (the voluntary nature of the statement)

. (and) .(whether the accused made the statement). He may accept the

statement as evidence against the accused only if he determines that it
(wa.s voluntary) (and) (was actually made by the accused). If he does

ot deterniine *beyond 8 reasonable dpu_bt that the statement (was

tary)

itirely ‘a.

wtiﬁa%;

) -should be consxdered by
fi.to the statement if he is

(in fact made by the aecused); and e should give weight to the

_statement only to the extent-that he. believes it to be truthful.

(When evidence has been introdtited: contesting the voluntariness
of the statement, the president should-tailor his instructions to that
evidence, He may use the following instruction as a guide in tailoring
his instructions: You are further advised in this connection that this
statement of the accused may not be considered to be voluntary (if it
was obtained through the use of coercmn, unlawful influence, or un-
lawful ‘inducement, such as }; ((or) if the accused did

. not aﬂ’irmatlvely waive his rights to remain silent or to have the assist-

. }amee,,of counsel after he was first informed of the nature of the offense
_+ -and-advised that he did not have to make any statement regarding the
~offense.of which he was accused or suspected; that any statement made

S

by ‘him might be used as evidence against him in a trial by court-
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martial; that he had the right to consult with counsel and have counsel
. with him during the 1nterrogat1on and that counsel could be civilian
counsel prowded by him, mllltary counse] of his own selection if reason-
ably available, or military counsel .appointed for him); ((or) if any
of the accused’s rights concermng the making of a statement or the
opportunity to consult Wlth or hayve counsel were not observed upon
request by the a.ccused at’ any stage of the interrogation) (

).
PRES (continuing) The trial will- proceed
'PRES (continuing): Noi!s Thi'the event of adjournment (a peériod ext.eni'ling beyond the same day) or a
Adjournment or recess recebs; (MGM 49b(2)) the procedure should be as follows:
PRES: The c¢ourt will (adjourn) (recess) until _________ hours
( . HN , 19 ).
Reassembling 7 PRES: The court will come to order.

Note, It the place of trial is changed, or the court reassembles at a place other
than ‘where it adjourned, the TC will so state for the record. See MCM Gde as to
views and inspections.

Accounting for personnel: . .-« TC; All parties to the trial who were present when the court

::zzzsadj"“mmem or (adjourned) (recessed) are again present in the court (except —
Y, AGAIN pref

Note. The term “parties to the trial," ‘as uséd above, includes counsel, the accused

and members of the court and, ‘when.épplicable, the interpreter, It also includes a

witness who was not excused .prigr.te:the. pdjourmng, recessing, or closing of the

court. If a member of the court. s ﬁbpemt from g session after assembly, the absence

must be shown to have been the rogul Lof ,ohallenge, rhysical disability, or the order

‘of the convening authority (WM’*’M : ;Zhe reason for the absence must be re-

flected in the record even “f'lit, W&lﬂ%&'@é removal by the convening authority

: (MCM 87b). I 'l*'hs H :iJ'DFi""“J HEZR

Absence of -member TC: i S

been removed from 1;11 & f‘ﬁ

good cause ag follows L

New member TC: C}d’pﬁ&i KA
- tO the CQl'lrt b&ﬁm
Noiie! Hi &o{fg‘?m&[o bt
w1l b’ uatlel :
e feoﬁiiaﬂ»vﬁilm ""éme
: tg éfwhewerder deﬁaﬂm Gaptain, will be
'*’a'oﬁé‘ti’iihd“to”ﬁhéf o‘rd&ﬁ *convomng the* coul‘t”amd will be inderted in the
regordi
Note. Proasdure for exeumng, swearing, and challengmg of the new member are
as for origlnal members. :
-~avidence previously Note. If .a new member joins the court, the trial shall proeeed as if no evidence
introduced had. previously been introduced, unless a stipulation of the evidence previously intto-
duced is read to him in the presence of the accused, counsel, and the other members
. ) : of the court (MCM 417},
Prosecution 'rests - Note. When the prosscution has completed 1ts case.
; _ TC: The prosecution restg. :
Motion for u. ﬂndlng of Nots. The DC may rnake any o ol o _;a._ “ﬂpding of not guilty at this time or
not 8“111:)' e " .after the defense has- rested, or both,} preaident Fules on such & motion subject to
' " objection by any member, Ses MEM: 10bi ‘2‘5"& “and Tla. After ruling initlally, and
before asking whéther any theriber- jeciﬁ ‘Yo the'ruling, the president shall instruct
the court:ad to the elemignteiofl ithe foﬁ!énw ‘ghidvany leaser included offenses, the test
* to be-applied: in: deteymintng whethey thie. motion should be granted, and any other
~matters which. proporl;,v an'ant inst}vuctmn at this tims. I‘I _thereafter, a member

y t}he 'sguﬁ o_rdors as convened the court, it
'%‘!ri order hot meﬂ?ﬁ%?inmrporatod in the recerd, the
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- ohjeota to the president’s ruling on the motion, the court will be closed and the ques-
tion voﬁed oni. See MCM B7f and paragraph 15.

Presentation of the DC. The defense has (no) (an) opening statement.
defense case . ! . e

Note, The defense presents an opening statement, if desired, ‘and introduces stipu-
lations, witnesses, and material evidence in & manner similar to that followed by the
TC, except-that the TC administers the oath to all withesses and asks the first for-
mal questions relating to the: witness' identity and occupation or organization. The
DC then conducts direct examination, Purther examination continues in the normal
manner. See MCM 14905,

Accused 88 a withess Note. The accused may. | fake the ata.nd asa witness in his own behalf, but only by
his own choice, If he elects to yemain sjlent, no comment can be made on his silence.
If he testifies about ce) shige ns only, cross-examination by the TC and

court must be limtted‘agtordfrigly. 'S MCM 1389, 148¢, 140b(1), and 150b.
DE: The-aeeus ,,1,«'1@{51:5r to take the stand and testify as a witness
in his: ewm sahalf: Wisitestimeny will (concem all the charges and
 specifioations)-(hetlimitedto ).
—eaxplanation of rights - Noté. An avcuped: ‘whio {4 iét ‘répresented by legally qualified counsel should be ad-
‘ - viged oft his-rights iy hen it When- represented by legally qualified coungel; it may
be: assumed: thit the noonsed.lipe: ‘been. correctly advised of his rights and it is unnec-
espary. to inquire if he has been so. advised or to explain the rights to him, See MCM
_b8p, If the, accuged éa n?t represented by legally qualified counsel the president
- should advnse him as QI ows' N

_ PRES ‘(fo" me c,ussd)
you have thesa rig“hts.

' F‘irst you may be, gworn and take the stand as a witness. If you do
~ that,. wﬁatever you say will be considered and weighed as evidence by
" the court just as is the testimony of other witnesses, and you can be
) cross-exammed on your testimony by the trial counsel and the court.
4 1Iowmg- may be used if there is more than one specification: If
b t;gﬁtify ahout less than all of the offenses charged against you and
veu. dovnet-want to or doe not testify about the others, then you may
. ba gneshioned;enly about those offenses concerning which you- do testify.
You will net: be questioned;about-any:offenses concerning which you
do nef tgggj,gﬁmﬂynmgj sthe.oroggiexamination is relevant to an offense
concernin fch you dl@ﬁg&b}ﬂw N
.. Sae@nd;wu’iammh’gmwhﬁs Hlibit: is, say mnothing at all. You have
a right te.do:dhis 1f you wisMzamdMf you-de'so the fact that you do not
take bhe w‘iibnwﬁ**sﬁmﬂ yom'sel!f will not eount against you in any way

, a3 the accused in this case

o a.m;gmlw m@mg an it,
ot »muaclklnéw Mhh@edunt
| *Mk %igr%&i@l't?;d fhult
tﬁag ﬁ;‘fw £y 13

e ajds M
A Nota.xIt‘th&)p@ﬂp&d}?eldutﬂIW‘TE&T‘IF‘Y the TC will administer the cath and ask

the: tellowings;iwmlﬂm &l}és%}o‘ﬁ it a‘:ﬂte’r rwl‘lldl‘l the procedure follows that of other
defense witneises &' T

TC: State yhur ﬁu; nagm
o L ACCU$E,D e it i
——preliminary questions TC: Are you the acmodamsthm aasw?
: - S ACCUSED: Yeﬂ gy @k LR f
Defense rests ' ' - 'Nota “When the defonSe"h 5" o ﬁthd 1tg 9ase°

ainf o] R

“DC: The defense rests.
AGH 1801A . 29
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Rebuttal

Recall and reopening case

Witness ealled by court

Proceedings on -
instructions

Arguments by counsel

Conclusion of case

Instructions
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Note, The TC may call or recall witnesses in rebuttal; thereafter the DC may call
or recall witnesses in rebuttala Upon completion of any rebuttal testimony, the TC
should announce

TC: The prosecutlon has no further evidence to offer. Does the
defense have any further evidence to offer?
DC: It does (not). .

Note, The president may permit or ‘dause-the reca]I of any witnesg, including the
accuued and the reopening of the case by either or-both sides for the introduction of
teatimony previously omitted (MCM 140ay.~ .

TC: Does the court wish to have any ‘witness called or recalled?
PRES: It does (not}.

" Note. The right. of the members of the court to. cause the recall of a witness or to
call for additional evidence is subject to an 1nterlocutory ruling by the president as
to the propriety thereof (MCM 54b). Normally, the TC will conduct the direct and
redirect examination of witnesses called by the court. However, the president may
permit court members to question a witness directly at any time after the TC has
asked the initial formal questions. See MCM 149b(8) for details concerning the pro-
Per examination of a witness by the court and for limitations which may apply.

PRES: I will now conduct proceedings outside the presence of the
other members of the court to discuss with counsel for both sides and
the accused approprla.te mstructions‘ (v} e‘;"court Information acquired
. ,used by me in my delibera-
‘.guevent that stage of the proceed-
il ot be conveyed to the other

infor Hﬁﬁf? bt
argument After avg'hm%nw, ;
' PRES: Has thé prcsectﬁeiﬁﬁ awumm further to offer?
TC: It has (not). ° el :
PRES: Hag the defense an!y‘bhing ftirther to oﬁer‘?
DC: It has (not). : )
PRES: I will now mstruct the ceurt as requ1red by paragraph

IS

73 of the Manual:

Note, The president will recess-the court so that-he may have. time to. prepare in-
structions and he may request counsel for both sides to furnish him with proposed
instructions (MCM. 78d). The president will discuss instructions with coungel for

. both sides and ‘the accused out of the presence of the court end thereafter will in-

struct the court in open session, in the presence of the accused and counsel for both
sides. The instruction will necesaarily vary in each case because of the different facts
and circumstaneces; involved. The. president. shall:give the mandatory instruction re-
quired by paragraph 78 of the Manual; and-A¥ti8l¢:81 (c) and any additional instrue-
tions required by law in light :of. the..elvoumstancesiof the case. For instance, when
an issue is raised as to the. menial xeg! pnaﬂg;l];ity wf the accused, the president will
instruct the court a§ to_the' requiﬁem _pw of in this regard. See MCM 122, In-
struetions must be given ag to: ﬁhe ) .t'he offense charged in each specifica-
tion, the. eléments ‘of: Gieh _am N_enae in wsus, each afﬂrma‘bi?e defense
reasonably in isgue, and )
cepted, nlea., oi gnij,ﬁy g,‘,}mm%d tsci’gem!c, the president may mum:the airten- )
tion of the court to. th __fact Qh?p-amo, upther proof of the offense to. which: the plea
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relates: rieed be introduced by the prosecutwn to warrant a finding of guilty of that
.. offanse (MCM 73a).
The president will conclude hls mstructions with the following:
PRES: The court is further advised: ‘

-First, that the accused must be presumed to be innocent until his
guilt is:established by legal and competent evidence beyond a reason-
able doubt;

.. Second, that in the case ber.ng considered, if there is a reasonable
} doubt as to the guilt of the accused, the doubt shall be resolved in favor
of the aceused and he shall be-aequitted ;

Third, thai ifithere is-a reasendble doubt as to the degree of. guilt,
the findings must bedn a lower -degree as to whlch there is no reason-
able doubt: and.-

Fourth, that the burden of proof to establish the guilt of the accused
beyond reasonable doubt is upon the Government,

~The final determination as to the weight of the evidence and the
oredibility of the witnesses in this case rests solely upon the members
&t“the ‘court. You must ‘disregard afiy ¢dmment of statement made by
me during the course of the trial which may seem to indicate an
opinion as to the guilt or innocence of the accused, for the court mem-
bers alone have the independent responsibility of deciding this issue.
Each member of the court must impartially resolve the ultimate issue
as to the guilt or innocenct of the accused in accordance with the law,

" the evidence admitted in court, and his own conscience,

Note. The court should be furnighed a findings worksheet which may be completed
by the court in closed: -session by striking out inapplicable language and inserting
appropriate words and figures. The findings worksheet (app A) will be appended to .
the record of trial as an appellate exhibit. .

‘ PRES Does either counsel have any objections to the instructions
glven" '
TG
DC

Court closed for findings

Closed session q,nt during deliberation and vot-

u?f%ﬁ ; ér déliberation by the members,
i W.-ﬁe "i)'% ons leave the courtroom except
the members o tﬁ%'ﬂcﬁﬁ%ﬁ gk i‘rfﬁf)‘@iﬂé’hﬁm Avith the members in closed ses-
sion; If during thefr délibeyation (he thenthdréidde in-doubt as to the applicability of
the law or the effect of certait’ eﬁdéﬁce,{huéh’ ‘ad’Whether they may make a finding of
guilty of ‘& spécification by- substtt;utﬂohh] wifd extedptions, or whether there is any
lesser inéltidad-offense of which they may fitid tHe ‘Gooused guilty, the eourt may open
and requeést-counsel for both sides to preaént legal authorities on the question, See
paragraph' 1 The reqiest and replies by counssl will be in open session in the pres-
ence. of ‘the.acoused snd his .counsel. No legal ‘authorities may be used by the court
members during-the deliberations. Thls trial guide may be used by the president dur-
‘ : - ing the deliberations,

Voting on findings Note, When the court has been ciosed the members deliberate and vote on the find-
I L T ings, See MCM 74 and paragraph 18 for thé method of voting, the number of votes
. required and the rules applicable to reconsideration of the findings, When there is
.. more than one accused, separate findings will be made as to each accused. During the
' 'dehberatlon and voting on findings, influence or superiority in rank will not be em-
“ " 'ployed in any manner in an attempt to control the independence of members in the
¢ise of their judgment. No finding should include any indication of the reasons

Bk fﬁl‘ mhlﬁng it. T
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Findings announced

Presentence procedure

Personal data

—verified by accused

Evidence of previous.
convietions )

Matters in .aggravation
extenuation, or
mitigation
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PRES: The court will. come to order. :
TC: All parties to the trial who were present when the court
closed are now present (except )
Note. The accused and his:counsel normiaily report to and stand before the presi-
dent when the findings are anfiounaéd, :
Note, The president reads,the’ findinge from the findings worksheet.
PRES: ‘ . :
PRES: The coutt will now hear the personal data concerning the
accused shown on' the chargs shiet, and will receive evidence of previ-
ous convittions; if eny, - R
TC: The first page of the charge sheet shows the following data
conecernitig the accused: __ . o
TC: Does the accused have any objections to the data as read?
-DC: (He does not:) (The accused objects to 2

Noté, If any of the data are in error, corrections should be made, Errors claimed

-+ by the aceused whieh the TC is not readily able to verify will, if of minor impor-

tance, be noted in the record and no further: action taken upon them; if of material

. Importance the president may direct verifleation of the error claimed before the

court proceeds to vote upon the sentence,

Note, If the TC has no evidence of admiesible previous convietions, he should

state: ‘ :
‘TC: I have ng evidence of previeus eonvietions,

Note. If the TC has evidgﬁgq of admigeible. previous conviotions, it is offered at
this time. Ordinarily, this {§ ety _b“jrrﬁgéﬂ?‘ fing and Having admitted in evidence a duly
authenticatad extract’ copy’ 6:?"‘% 4~ deenkétl’s ‘military personnel vecord of previous
convictions (DD Form:498). Biiléardor detdrimining admigsibility of previous convic.

- Ytone: ate vet-out i MEM 7ot (2hwlt'the ey sich evidence he announces:

TCF‘;‘%% m%ﬁ mﬁiﬁiﬁ!ﬁ‘ ’J%?)rdentlﬁcatlon, a duly authenti-

ated (extry copy 5‘“%’0 seugad’s, military personnel record of
previoiis conviet{oiits) > %m%f“ﬁ%%r offered in evidence as Prose-
cution exhtbit - . s ;

on the

DC: (No objection.)“(The acessed objects to
ground that 2 E

PRES: (The objection is overriiléd ‘and prosecution exhibit_ ____
for identification is admitted in evidence ag _vresecution exhitbit. _.)

(The objection is sustained.) . ‘

Note. This is the proper time for the TC to intrgduce any matter in aggravation,
if admisgible (MCM 75b(8)), and the DC to introduce matter in extenuation or miti-
gation and for the accused to make a statement {f -he desires (MCM 756). With res. _
Pect to matters in extenuation and mitigation offsred by the defense- or rebuttal
thereof by the government, the president may relax the rules of evidence to the ex.
tent of receiving affidavits, certificates, and other writings of similar apparent au-
thenticity and reliability (MCM 76e{1) and 146h).. :

Note. It may be .assumed that an accuged represented by legally qualified counsel
hes been correctly advised of his rights to.testify as.set out below. When the acoused
is not so represented, or when the president coniidérs it neceswary, he may give the
following explanation: . R

- "PRES (to accused): ..

U are advised that .you may
‘mitigation of the offense(s)

) d convigted t you wish, testify under eath
ad to 't-hesé"matters,:'o;-’jﬁéﬁufma_q ‘amiain. silent, in which case the court
will not draw any inferences rom your ‘silence. In addition, you may,
if you wish, make an utiEworn statement in mitigation or in extenus-
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Arguments

Sentence instructions

Yoting on sentence
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Court closed for: séntence”

tion of the offense(s) of which you stand convicted. This unsworn state-
ment is not evidence, and you cannot be cross-examined upon it, but the
prosecution may offer evidence to rebut anything contained in the

- gtatement. The statement may be oral or in writing, or both. You

may make it yourself, or it may be made by your counsel, or by both
of you. Consult with your counsel and advise the court what you want
to do.

DC: The accused

Note, See MCM T5f .eoﬁ_cemilig the scope of permissible argument.

TC: The prosecution  (will make an) (waives) opening argument.
DC: The defense. (WLleake a) (waives) final agrument.

TC: The prosecution will make (a) (no) closing argument.

PRES: Has the, prosecutlon anything further to offer?

TC: It has (not).

PRES: Has the defense anytlung further to offer?

DC It has (not)."

Nats Before closing: the' courtlf‘fbr ‘daliberation and voting on the gentence, the
president ghall instruet the. gourt asrequired by paragraph 76b(1) of the Manual
and shall insure that he tailors. ‘'his ingtruction as required by that paragraph. See
also paragraph 6d. This includes advlsing the court of the maximum permissible lim-
its of punishment which may be imposed. for the offenses of which the accused has
been found guilty, but the pregident will not recite & sentence or refer to a sentence
-specified by the Table of Maximum Punishments (MCM 127¢) that is greater than
that the special court-martial. _1s.authori,zed to. impose. If the president has any ques-
tion as to the maximum punishment, that may be adjudged in a case, he may request
counsel for either or both sides to, procure.and present pertinent information con-
cernmg‘ the matter for his consideration This information will be given in open ses-
sion in the presence of the acr;uaed and, counsel

Note, See MCM 765(2) and (8) and paragraph 1'7 concerning the method of voting
and number of votes required, and MCM 76d. regarding sentence reconsideration.
The court will adjudgze a single senteqce for a]l the offenses of which the accused
was found guilty. A separate sentence must be adjudg‘ed for each accused. During
the deliberation and voting on the sentence, inﬂuencé or ‘superiority in rank will not
be employed in any manner in an attempt to cont". ol the independence of members in
the exercise of their judgment. .

PRES: The court is advised. that. ’ohe maxlmurn punishment which
may be adjudged for. the, oﬁ?ense,@s) of thich the accused ( —
—~——.) has heen. found, gui_,lt_ygsgs. ‘(;Conﬁnement at hard labor for

months) . (For‘f;elture biL 'Wewhlqlrﬂs of his pay (per month for
months)) and (Bedueﬁloﬁ {0 the grade of —___, E-1).

It is the sole responsibility:of the members of this court to select an
appropriate sentence. The members'may:consider all matters in extenua-
tion or mitigation as wéll as:those¢ in aggravation, whether introduced
before or after findings (and evidence admitted as to the background
and character of the accused) (and the reputation or record of the

i

. accused) . (and the reputation:or record of the accused in the service

for good conduct, efficiency, fidelity, courage, bravery, and — ).

Note. The court should utilize a sentence worksheet to assist in formulating ite
sentence, See appendix B. If used, the worksheet will be appended to the record as
an appellate exhibit.

- PRES: The court will be closed.

Note Only the members of the court will be present during deliberatlon and vot- .
(:MGM 76b(2)).
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Court opens

Sentence

Improper sentence

Adjournment .

'PRES: The court will ¢omg to order. .
TC: All parties to - the trial “who were present when the court
closed are now preésent (exeept ).
Note. The atcuged and hiz ..c‘ogngéi’-hérniél_iif report to and stand before the presi-
dent when the sentence is anhdineed, s
Note. The president reads the séntonee From the sentence worksheet.
PRES: e
Note. An ambiguous or Eprﬁﬁ‘i;éﬁti-j;-'ii-Iéka'l'.-sehten'ce may be called to the attention
of the court by the/TC::Jca“MCEM T6e. R AT : R
--RESE‘:"%‘H&S.-the-‘-pmsecuﬁion--any other case to try at this time?
TC: (I'hdve nothing further.) (I have another case to be tried, I
requiesta. i minute recess.)
" PRES: The court will adjourn to meet on future call,

20. Special Court-Mirtial with a Military Judge

a. Procedure. for Article 89 {a) Session of a Special Court-Martial

Session called to order: - -

Convening orders and

referral of charges

Persons present

Reporter detailed

34

" efter finy

" ders can be made at trial. Any COPp
" concernad must be made by an am

Note, The: following procedure should be used before assembly when there is no
approved request by the aceused for trigl by MT alone. If such request hag been re-
ceived and approved the MJ should use ‘the ‘procedure in paragraph 205, After ser-

‘vice of charges, subject to Article 88, the MJ should call an Article 39(a) sessjon
attended by the accused, trial ‘edunisl ‘and: defenge counsel before assembly of the
court and without the Qré§eﬁﬁe mbers, The MJ should, if appropriate, con-
duct an Article 89¢a) sed oy & @kcépt where an approved request is made
for trial by MJ 'alon, &4 i hold- the arraignment, receive the pleas a

dings Gff gl plaa: of guilty. Certain portions of this sug-
4 : ¢le §9(a) session held after assembly

gested procedind ms
(for exdfmip gij‘li g

9 of the Manual and herein. He -
ate. of each opening and closing
otherwise, for insertion in the
L rogord 19 1 ; fhe TC, with any clerk, is respon-
sible for keeping a sqmih‘afiz%d record ( ‘ endix 10a. ,
- Note. The MJ should examine the convenitig ordér to aseertain that the TC and
DC are apparently qualified,” e BRI s
TC: The court is convered by . - . (a8 amended by ,)
a copy of which has been furnished -the niilitary judge, counsel, and
‘the accused, (and to the reporter for insertion at this point in the
record.) (and which will be inserted. at this point in the record.) The
charges have been properly referred to this court for trial and were

cord i rﬁi;

served on the accused by (me)(__) on i . :
TC: (The following corrections are noted in the convening or-
ders; ). L :

‘Note, Distribution of the convening orders should:'be made sufficiently in advance
-with a request that TC be notified of any grrors. ‘Qhly minor changes such as typo-
graphical errors or changes of grade due to promotion since the issuance of the or-

: hich dffetts the identity of the individual

‘TC: The accused and the
vening orders are present: _
* Note. When a reporter has been.det T¢ will announce: .

CTC: ' has been "détiafled reporter for this court (and
. will now be sworn) (and has previously been sworn), - '

w‘jv__‘rig;"persons.named in the con-




Reporter sworn W Note. The oath need not be given to the reporter if previously sworn, and the re-
‘ o ' eongl ) reﬂects (Art 42). A reporter that has not béen sworn will stand with right
hand raised the TC, right hand raised, faces the reporter and administraters the
oath. .
o TC You swear (or affirm) that you will faithfully perform the
....duties of reporter. (to this court) (to any court to which you ghall be
detaﬂed) (8o help you God.)

- REPORTER: I do.
Qualifieations of o TC: The legal qualifications and status as to oaths of all members

prosecution of the prosecutmn are “correctly stabed in the convening orders (ex-
. cept that — PR :
Prior participation by TC: No member of the. prosecutlon mnamed in the convening orders

member of prosecution . hag geted-as.investigating ‘officer; military judge, court member, or a

member of: the deflense;inthis edse, or:as counsel for the accugsed at a
-pretrial; 1nvestlgat1on or other proceedings 1nvolv1ng the same general
~matter..

Note, If any member of the prosecutxon appears to be disquahﬁed the MJ will
take the action indicated in MCM 61e. See MCM 6a.

TC: By whom will the accused be defended?

Introduction of defense . - DC: The accused is to be defended by (., the detailed
counsel . - . defense counsel) (and), (. the detailed assistant defense
counsel) (and) (___, individual counsel).
Note. If any detailed member of the defense is absent, the MJ will proceed as fol-
‘lows:

MI (to accused) It is noted that , the detailed
(ASST.) DC is absent. This trial will not proceed unless you agree to
' h1s absence. Do you agree?
» ACCUSED: Yes (No), sir.
Note, If the aeoused: désires -the presence of the absent counsel, the court will be
adjourned until suqh counsel is. obtained :

Qualifications of defense - . - PCuWill nounﬁlel rep‘résentmg" the aocused state whether the legal

counsel o quﬁliﬁe@;ﬁi’é‘n " dtatitis’ , lrie detailed members of the
' , defense. ‘o ety ﬁ‘fenﬂng orders (and will in-
 dividual coungel. sta,te hls.legal-qualaﬁ aﬁe;ns")?

DC: The legal qualifications and status as to oaths of all detailed
members of.the defense are correctly stated in the convening orders
{except-that- oo ).'The accused has been advised of his rights
" to counsel established by Article 88 of the Code and paragraph 48 of
the Manual for Courts-Martial. '
Qualifieations of individual © IC: T am (a member of the bar of ) {certified by
counsel " The Judge Advocate ‘General of the under Article 27(b)
and I have (not) beenpreviously sworn.)
- - “Nigte. If the individual cotinsel iz not qualified under MCM 48a, and a bad conduct
: disc’harge is authormed to be':aeljudged"-"ﬂhe\ME williadvise the accused:

Unqualified individual o VIJ: y B "'ﬁéss ﬁhe necessary legal quahﬂca-
counsel T ¥ans o di : Yo ik

)‘“"‘who (is) (are) properly
iother individual counsel who
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g Note. If the accused does 1iot’desire to proceed with detailed aounsel, the: MJ ‘will
adjourn the session for a reasonable time to allow the accused the epportunity to

obtain another individual counisel, See. MCM 58c.° _
Right to qualified counsel Note. At this time the accuzed will be questioned by the military judge about his
and Article 88 rights understanding, of the: various rights to cotinsel under the Uniform Code of Military
i Justice. If the accused is:not represénted by legally qualified counsel certified by The
it Judge Advocate General of an armed .force (Article 27(b)) the military judge will
conduct the interrogation immediately following this note, If the accused is repre-
sented by legally qualified.counsel- certifiad by The Judge Advocate General of an
armed force, the military -judge will prageed.tosthe interrogation beginning at “Ex-
planation to Accused of Article 38 Rights.” If the accused, in response to any ques-
tion concerning ks “understanding of any of His rights, responds that he does not
understand, the military judge will explain fusther so that the accused fully under-
stands his right,: : - g _ o
- MJ: (to- DC) Has the accused been advised of his right to be
represented by legally qualified counsel?
- DC: Yes (no), sir. The advice and the accused’s response -has been
shown to the TC and is presented to you for examination (fig. 2-1,
para 2~13, AR 27-10),

|

[\
q Note. If the document indicates that the accused does not desire such couneel, the
h

i

’\

military judge will continye: - Do

MJ: The document will be appended to the record.

MJ: (to accused) — ... vou have the legal right to be de-
fended by a legally qualified coungel—a lawyer~—at no expense to you.
If you choose to be defendgd by.such a lawyer your detailed defense
i counsel may be relieved by the .convening: authority. Do you understand
: this right?: . S Y

AQCUSED: Yes(nod, st i ver' o -
Note, If the accused.angweps indthe:afimabive, the military judge continues:
MJ:- Undershandidg ik aight, &b syou want to be defended by a
-+ military. lawyer abine-eunense oy g 4
A CCUSED: Sos, s ki
: © .- Note, Ifithe atensadvdesives-legplly diidlifled}dounsel, the court. will recess and the
; : TC will-notify the, go;;}{;ei‘;jn-gg;a;gtl}'glg@y-.igmi}yg%gggqnvaning, legally qualified ocoun-
gel has not bqén_c“cjletpfi!l_'gq,: but ,ngiﬂgabgiﬁﬁ 'ﬂg{p@@g}ibﬂib& -0f gounsel has been re-
; ceived, it will be attached .to _ile record ag-an-gppellate -exhibit. See MCM 6¢ and
: chapter 2, AR 27-10. If the accuséd doks ﬁdt‘.ﬂé’;ﬁe?s wh.-counsal,. the: trial will pro-
ceed: Ce TRl '
Explanation to Accused of Note. If the accused is ot represénteﬂ’bf-';i’iid'iﬁ_ﬂﬁ@]..‘c.iy;glm;}.. oounsel. the military
" Article 38 Rights ‘judge will conduet the following interrogations:i¢:the jaccused is  represented: by such
; : ‘ counsel the military judge will proceed-to “Individya], Military Coungel,” '
1 'MJ: (to accused) -, You have a right to be defended
; . by a civilian lawyer provided by you at no expense. to. the. government
5 ‘ . in addition to detailed defense counsel. Do you understand this right?
_1‘ ACCUSED: Yes (no), sir. L '
Mo . : Note. If the accused is not represented by individual military counsel the military
[ ‘ judge will conduct the following interrogation ;-if the;accused is represented by such
[ . . . counsel the military judge will proceed to “Right.to Aas_oc’i_ate Coungel,”
~ MJ: (to accused): " “you also have the right to be
defended by military counsel, lawyer ar.non lawyer, of your own choice
if reasonably available in addition;todetailed defense counsel. Do you
understand this.right? .. . ST U .
; o s AGCUSED: Yesy(nep), sir. |
| Right to Assoclate. - MJ: If yguﬂam-:‘g@ﬂgndgdna@@hia;‘;tr;ialu by a civilian lawyer or by
| Counsel military counsel of your:owm:choiges.(name.of detailed defense. counsel

PRI

Ty

1l

0
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and asafgtant, if any) will act as associate counsel, if you wish, or
" ¢He) ~ (they) may be excused with your consent Do you understand
" this ¥ight?

ACCUSED: Yes (no), Sir. .
~ MJ: Do you wish to exercise your rlght to individual counsel or
military counsel of your choice?

ACCUSED:

Note. If the nccused wishes to exercise his rlght to individual civilian counsel or
military counsel the court will be adjourned for a reasonable time to enable him to
obtain such counsel,

TC: Has any member ‘of the defense (including individual counsel)
acted as the accuser, & member of the prosecution, investigating oﬂicer,
military: Judge .011 member of the court in this case?

Prior participation in the

a
H
cese by defense counsel

- oft the prosecution he w&ll Bé ex&uaeiddmihediately (MCM 61f(4)) See MCM 6a. In
‘ other- cases, the MJ will adv'ase ‘the acdeused: ‘
Explanation to accused MJ: - (thd telilaily detailed defense counsel) (
S )}, previously-has acted a¥’ srelin w in this case. He may not
‘now defend you unless: @pr'EIBI’y' requested by you. D6 you want his
services in this case? -
ACCUSED: I do (not), :
Note. If he does 8o request, the proceedings continue. If he does not request the
services of the counsel, the MJ will excuse him. ]
Action when counsel not " Note. If the excusing of counsel because of prior participation (Art 27(s))
desired deprlves the accused of counsel having the requisite legal qualifications (MCM
. . ‘48a)-or of qualified’ detailed counsel (MCM 6b), and the accused desires the serv-
. ‘lces “of “much & detailed counsel, the MJ will recess the session and the TC will
.. Yaport: Ahe matter to the convening authority (MCM 61f(4)).

Note. Any counsel not desired by the accused may be excused by the MJ if the

Excusing counsel not
desired

do not want them(lrpg@larly detalled defense counsel)
(and) (aspmi;p,m;ggfgpse pounggl-);d;o gg; (as asgociate counsel) in this
case _ i G

Nate Gounso ngﬁnde;jmukmmamyyse&milwe excused at this time (MCM
615(8))..If. the.agenssdihas pesindivtdunligounselamd one or more detailed defense
.counsel is, presentand.is not:tosael inpthe: dnseyithe chief defense counsel should
. make gn.. &nnouneempntrﬁhnﬂ Iyt tha / nm#iﬂhﬁ' G}ounael who are not to aet will

quallﬂeatlons. A ;;‘-
JTC: All personnel of the cour
sworn (except . S
Note. If the military judge hes not been p‘éevlb{lsly gworn, the following proce-
i dure applies:
Military. judge sworn... . . TC:You, —____ do wear‘-(fo'r affirm) that you will faith-
fully and impartially perform, aecording td& your conscience and the
ta0 lGws -applicable to trials by courts-martial, all the duties incumbent
u*pon you a8 military Judge of this court. (8e help you God.)
© .+ MI:Ido. -

y.N itey, The. mihtary judge admmlsters the oath to the members of the prosecution
ol ”"“"ﬂfﬁi’ ﬁi‘% 'hot préviously been sworn.
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Prosecution sworn

Defense sworn

Disclosing grounds for
challenge

~—nature of charges

—grounds disclosed

Challenges i—procedure

—by prosecution

—by defense

Inguiry into. request: for
military judge alone

38

_ of MT, sae

o MCM 53d(2), 61g-and-Article18,

- along?

I"A:Eter bhlu reap:ons_e

MF (to trial counsel): You (name(s) of counsel) do swear (or

affirm) that you will falthtﬂully perform the duties of counsel (in the
case now in hearing) (in any case .in which you are detailed to act as
the same). (So help you God.). -

TC (AND ASST TC) 1 do

Note. The oath is then admlmst,ered by the military judge to the members of

the defense, including . mdw1duul counqel who have not previously been sworn.

MJ (to defense counsel): Yeu (name(s) of counsel} do swear
(or affirm) that you will’ falthf perjgrm the duties of counsel (and
individual’ counsel) (in the cage now:i :heaamng) (in any case in which
you are detailed to act.as the same), ( So help you God.)

"'DC (ASST DC AND. 1C): I do. -

Note. The TC.now states the general nature of the charges and discloses every

. ground for chailenge believed by him to exist in the case (MCM 62b)..

CTC The general nature.of the charges in this case is.
the: charges were preferred by — . forwarded with recom-

f‘me_n_giai_nons as to disposition, by - ( ) (and

}; and investigated. by
will-not be a witness for the prosecution. -
Note. All persons who have forwarded the-charges should be stated,

TC: If the military judge.is.aware of any matters which he be-
lieves may be a ground: for. lehﬂllsng:e by either side against him, he
should now state such-matters;:.

Note. Beforp exercising. foheimight« to ehallenge for cause, the TC and DC may
question the MJ. ta: detgn:m;r;g #119~eagxstene;a of: faets which may be the basis for a
challenge foﬁgags %;ﬂ@,@m _E, a.“limitat;ons on inquiry inte the eligibility

. The military judge

ch &éﬁge'for cause against the mili-
¢ on the ground ).
lenge the military judge for

DC: No, (The accuged” a
the ground PRI =
MJ: The challenge is ‘(sustained d&hi d’)

Note. See MCM 82b as to disclosing grounds otthellengs, Tf disclosed grounds
for chalienge are undisputed and- aré within ﬁl‘i rot ‘eight grounds enumeruted in
MCM 62/, the MJ must excuse"himaelf’ inimodints . 1t the -grounds. discloséd are
other then the first eight grounds, the MJ“m. use himself. When the MJ ex-
cuses himself, he will adjourn the session: amid: report the ‘matter to the convening
authority for action (MCM 62¢, 62h(4)). e '

8, he‘milita-ry_jtudge for cause on

- MJ: I have not recelved a request in wrltlng for trlal before a

military judge alone,
MJ (to:accused): , you are adv1sed that you have
the right to request in wrltmg* tria:] by me alone De. you understand
this right? i
ACCUSED: Yes (No), sir,

Note. If the aceused answers. in. the 5ne

MJ: Understandimg i sﬁdfgiht f.db you want to be tried by ‘me

ACCUSED

agl. hq.,ie::wnduuting the defense,
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" Note. If the accused answers in the negative, the session continues. If he an-
‘gers in the affirmative, the MJ will give him an opportunity to consult with coun-
-sel and. submit a request in writing. See MCM, appendix 8e.

Note If the accused requests trial by the MJ alone, the MJ must satisfy himself
that the request haa been made knowingly and voluntarily. If the TC contests the
approprlateness of a one officer court, the MJ should hear arguments from TC and
DG -prior to -deciding the issue. See MCM 58d(2)a and paragraph 9-5¢, AR 27-10,
If the MJ approves: the raqubst ‘the MJ may announce that the court is assembled
and proceed with “trial of::the:dasé. See b below. Any request will be attached to
the convening orders _;-Wli;ich:;ar@.:tg_-,:,_b@ inserted. in the record, If the accused ex-
pressly declines. to submit :a;maquest for. trial by the MJ alone, or the MJ denies
the request the trial shoul :

FETIIA

dgpgrson‘ ‘he TC should state:

Request for.:en_liéted . -‘ertmg that the member-

membership

Explanation to accused

mcﬁs’mn Yes. (n0), slr

~;-'fzethe acocuged- has made or now makes such a written request, the TC

- oWkl e mserted in the record.)
) 6. If: such a request has been made and requirements for enliated member-
fo ah,;_ w,;101', mppear to have been met, the MJ will inquire into the matter to insure

mp. " tance before assembly of the court. See MCM 61k and Article 26(c).

Notei The - Article 39(a) session continues. The MJ may proceed to dispose of
; ‘loeutory motions raising defenses and objections, ruling wpon other matters
thn’b thay legally be ruled upon by the MJ, and performing other procedural func-
Bst{ high do .not require the presence of court members. The MJ ghould rule
; & &hesbions"'f the .admissibility of evidénce at this session. Evidence may be
&ﬁiﬂﬂfﬁﬁﬂ" a‘ﬁr“ﬂhiﬁ “hitne * for -subsequent -consideration by the members rather than
si&'i’iﬂlwﬁlhwﬁk%ﬂwo déntifieation.

- THEaMgsHedle hiys, if- possible, hold the arraignment, receive pleas and enter
“Hndingaebfigmilty: ipn:dn accepted p]ea of guilhy at an Article 39(a) session prior
: toaa.aaemby e

A'rra1g‘nment

—distribution of chnrges
and speczﬂcatlons

—waiver of reading
charges

~charges and
specifications read charg'es and . qucxﬂcatmns on’ whlch gJJhg
' ‘ and- description of the accuser, the. affidavit; iibig -
copied verbatim into the record at this pomt regardless of. wheﬁher tihe aceused
waives the -actual reading of the chérges and dpecifieations. If the accused walves
- N - - the reading of the charges, the proceedings continue:
MT: The reading of the charges may be omitted. R
“T'C: The charges are signed by . a person subject to
the.code, a8. accuser ; are properly sworn to before a commisgioned officer
-of: the -armed forces authorized to administer oaths; and are properly
' -;laﬁﬁsmmd to th;ls court. for trial byw, the convening au-

~thonity, -
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—notice of service TC: The charges were served on the accused by (me) (
) on , 19 .

Note, Unless the date of service is at least 8 days prior to the date of trlal, ex-
cept in time of war, the accused may obfect to this defect in service (Art 86). See
MCM b58¢. If he does 30, the court must grant a continuance at this point.

—end of arraignment MJ: _ » how do you plead? Before receiving your

| pleas, I advise yéu that any motions to dismiss any charge or to grant
. other relief should be made at this time..

Note, The arraignment is complete whén the accused.is asked how he pleads.
) Neither pleas nor motions are part of the ‘arraignment (MCM 6Ba).

Motions _ Note. Motions for appropriate relief are waived if they are not made prior to

] plea or ‘prior to the conclusion of any Article 89(a) session held prior to assembly,

: whiehever occurs earlier (MCM 67b and 69a). Motions to dismiss should ordinarily

| be made, before a plea is entered (MCM 672 and 88¢). All proceedings and action

| on motions will be recorded. S8ee MCM 53d, 88, 67, 68, 40, and 122. Any explanation

| of the accused's right to move that a charge be dismissed because barred by the

i - statute of limitations (MCM 53k and 686), and the accused’s response, will be
|

racorded. :

DC: The Defense has (no) motions to be made,

DC: The defense [moves that Specification , Charge ___,
be dismissed because of former .acquittal, on ———, by a court-
martial convened pursuapt' to_ ' dated , 19___, of
the charge of . - (veciting charge and specification in full)]
[moves that , Y '

i Hearing on motion Note. The MJ rules on' all'fiiterlodutory questions arising during the proceedings.

‘ Any ruling by the militdyy J%dge -upon’a quéstion of law, including a motion for
& finding-of not gullty;or! upbn wny - fiterldcutory question other than the factual
isaue ot mental'yesponsibiliby of ks seoused; ia Ainal and constitutes the ruling of

“the'eourt, 3¢ MOM STt Adis o) /il Lo

| : ) .
; Ruling on motion - " *° MJ“THe"’g}ﬂﬂﬁfﬁ!"if I%h'f li(g‘rantpd) (The accused will not be
| - . required to pledd to-Spadification.___, Cherge )
Ruling on mental . Note. The MJ may: pule ‘oni-the -facbual issue, of mental responsibility, but the
responsibility : issue must be, presanted: to:the. coutt -after assombly, with appropriate instructions,
. to sacertain if any member objeects; to-the ruling (MGM 1225(4)).
Amendment of charges Note. If charges are amended on motion ér. otherwise or after a motion to sever

is granted in the case of accused jointlyrcharged, the amendment will be formally
stated for the record. See MCM 695(8). For example, after a motion to sever is
| granted, the formal amendment may be in the Pollowing form: = o
Form of amendment after MJ: Each Specification is formally amended by striking out the
| severance words “and ," the accused who is not now to be tried, and not
the words “acting jointly and in pursuance of a common intent,” and
by ingerting after the word “did,” the words “in conjunetion with
———e, “the accused who is not now to be tried. Trial will
proceed on the charges as amended.

Pleas of acci.m_ed Note. When no motions are made or when the DC indicates that he has no Purther
- moticns, the disposition of pleas will follow.
DC: The accused: — | pleads:
, To all Specifications and Charges 1 (Not guilty) (Guilty)
—guilty to one .. 'To.Specification 1 of the Charge: Guilty '
specification . = . To.Specification 2 of the Change: Not guilty
w5 Tethe Charge; Guilty:. | . w
P - SO conEein ey Tetrent i o Lo
—with exceptions and . To 8pecification u;;: Cherge + Guilty, except the words “ —.
substitutions 3 _ 3 '

—7"and “— " (, substituting therefor, respectively, the words :

40
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Form .of explanation of
plea of guilty

—consultation with DC

—statute of limitations

—determination of
punishment

—advice as to punishment

—offect. of previous
eonvietions on
puhishments

—accuged’s understanding
of punishment

—general explanation

| AGO T301A
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and “_____ " to the excepted words, not guilty to the

; subatltuted words, gullty)

To Charge . : (Guilty) (Not guilty, but guilty of a violation of
A‘.rti_ta'le - : ). -

Note. In any case in which a plea of guilty is entered, the MJ should explain
the meaning and effect of the guilty plea (MCM 70b(2) and (3)). The following
inquiry and explanation should be used:

MJ: Have you had enough time to talk with your counsel about
your plea(s) in this case?
ACCUSED: Yes (No), sir.

Note. If the accused. has, refused.to talk with coungel, the plea should not be
received. If the answer IS “no, th& necess_ar:y time will be made available for
consultstion '

Note. It ‘the aegused. pleads g'ullty» 8! lqaser mcluded offense against which the
statuta ¢ mitations haa apparently run, the MJ should insure that the accused
18 ‘awdre of 'his right’ to mtarpose ‘the ‘statuté in bar of trial as to that offense
(‘MG'M Si’rh 8Ba). '

Note,. The MJ may consult with the TC and DC as to their opinions of the
maximum authorized punishment for the offenses to which the aceused has pleaded
‘guilty-and allow them to submit legal authority if there is disagreement.

"MJ: The maximum authorized punishment for the offense(s) to

“whieh you have pleaded guiltyis ().

Note. The following applies.only when a bad conduct discharge is authorized.
The accuped should be informed that if he is convicted of two or more offenses the
authorized punishment for which is 6 months or more, he may receive & bad con-
duet discharge (sec B, MCM 127¢). If the maximum punishment would be increased
by proof of edmissible prior convictions after findings (MCM 765(2) and Section

" B, MCM 1270), the advice should include the prospective effect of proof of these

cOnwctions This supplementary advice may be:
“However, [if the court receives evidence of two or more previous convictions ad-
judged during the 8 years next preceding the commission of any offense to which
you plead guilty, the maximum punishment would be: a bad-conduct discharge,
confinement at hard labor for _____ forfelture of two-thirds pay per month
for . months, (and reduction to the lowest enlisted grade] »

MJ: Do you understand the maximum?authorized pumshment for
. the offense(s)  to which you have- pfleaded gilty ?

Note. If it appears that the acoussd- Was ii}eviously of the opinion that the
maximum, autliorized- punishment-was: other . flan determined by the MJ for the
offense or offenses of which he has pleaded guilty, he will be given an opportunity
to consult further with: the’ Dé‘nnd’ tHdroafter dxipress any changes in his plea.

MJ : ___._’__'. ‘you' have pleaded guilty to (Specification
- “Chérge Y “(the lesser included offense of — )
(all the speeiﬂcafbi@ns and charges). By so doing, you admit every act or
omission arnd every element alleged with respect to the offense(s) to
which you have pleaded. g'ullty. The elements of the offenses to which you
have pleaded guilty are . Your plea will subject you to (a)
finding'(s) .of guilty without further p’roo‘f of -(that) (those) offense(s),
in whieh event you may be sentenced by the court to the maximum

" punishment authorized for (it) (them). You are legally entitled to plead

not guilty and place the burden upon the prosecution of proving your
guilt of (that) (those) offense(s). Your plea of guilty will not be
- decapted unless it appears that you understand its meaning and effect
~anid that you are voluntarily pleading guilty because you are convinced
that you are guilty, If you are not convinced that you are guilty, you

- shitiild-niot allow any other considerations to influence you.

41



—additional explanation

—verification of guilty
plea

—acceptance of guilty
plea

Erroneous advice

Findings of guilly =~

MJ: Do you understand thls explanatlon of the meaning and effect
of your plea of guilty?-

ACCUSED: (Yes, sir), (_______.)
MJ: Are you voluntarily pleading gullty‘?
ACCUSED: (Yes, sir). (__ )

MJ: Are you convinced that you are gu1lty?
ACCUSED: (Yes, sir). ( .)

- Note. If the MJ considers it appropnate further inquiry and a more detailed
explanation may ‘be conducted. This may 1nc1ude, for example, inquiry into the
reason for the guilty pleas, and inguiry into and explanatlon of any agreement
invelved in connection with the pleas.

MJ: Understanding the things we have discussed, do you still
want to plead guilty? '
ACCUSED: Yes, sir. (Iwanttoplead _______ ).

Note. If the accused persists in his proposal to plead guilty and the MJ finds
cause to doubt its providence, he may discuss the question further. In any case, the
MJ should advise the parties present of his decision as to accepting or rejecting
the gullty pleas:

MJ: [The plea(s) of gullty w111 .be accepted.] [The plea(s) of
guilty {to ) will not be accepted {because 1],

Note, If a plea of gullty hag. been entered and it appears later that the accused
was erroneously advised that the [ A% nium pumshment was other than that legally
authorlzed for the oﬂ’ense o ﬁi’geh 's to’ which he pleaded guilty, the MJ should
‘ junishmerit and give him an opportunity to
y ?70b for other pituations which may warrant

;Qhwfgq tmd gpecification will be entered im-
“has been accepted by the MJ (MCM
iy, time pursuant to a plea of guilty to any
rgtﬁmd whén the MJ announces that the ac-

M . , it ismy duty as. m111tary Judge to 1nform you
that, in accorda,nce w1th your pleag of }gﬁuilty, this court finds you [of
all the speclﬁcatlons and.charges] .[ ]1: Guilty.

Note. At the conclusion of the session, the: MJ should state:

MJ: This session is (recessed): (adﬂcurncd).

b. Procedure for Special Courts-Martial Other Than Acticlé 3;9:-.(@) Sesgions

Informal- inquiry

Seating

42
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Note. This procedure guide may be used for trial by a court composed of MJ
and members or MJ alone. When the M.T is mttmg alone, he should make appro-

priate omisgions from the procedure.

Items marked w1th # are omltted if previously covered at an Article 39(a)
session,’

Note. Before the MJ culls a special court-martial to order, he should examine
the convening order, determine that the accused and a quorum are present, includ-
ing one-third enlisted persons if they have been: requested, and that the detailed
obrial, counsel. and defense counsel are .apparently qualified. See MCM 86c(2). He

o should alsc‘ venfy the: quahﬁcatlons_of any. indivxdual counsel. See MCM 48a. Wit~
y nesses_ sh _ld___be exo'luded_from he courtroom except when they testify. See MCM

gion need not be considered anew if

Hig&d dhd abeused is not deprived of any rights,
‘gouesl;ibefore: assembly, trial by military judge alone, the
rlght sz & enustad 4NN 1o mequest enlisted court members, or the right to re-
-nscl,,See Aitigle 16,

' Note. 'J?h‘ m mbei's, if any, mvé aeat.ed alternataly to the right and left of ‘the
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president according to rank. The MJ is seated apart from the members. An accept-
able seating arrangement appears below: :

Court called to order MJ: The court will come to order., ‘)

Note, When s reporter is detailed, he records all proceedings verbatim (MCM
495 and 534, subject to the exceptions set forth in amppendix ¢ of the Manual and
herein. He is responsible for keeping a record of the hour and date of each opening
or closing of the court, whether for reeess, adjournment, or otherwise, for insertion
in the record, When & verbatim record is not authorized, the TC, with any clerieal
assistance, ia responsible for keeping s summarized record. See MCM, appendix
10a.

#Convening orders TC: The court is convened by___ » (as amended by, )
a copy of which has been furnished to the military judge, each member
of the court, counsel, and the aceused {and to the reporter for insertion
at this point in the record) (and which will be inserted at this point
in the record).

Note, If the convening orders were previously distributed at an Article 39({a)

session, they should now be distributed to the court members,

TC: (The following corrections are noted in the convening or-
ders: ) '

Note. Only minor changes such as typographical errors or cha.ngeé of grade
due to promotion since the issuance of :the orders can be made in this way. Any

correction which affects the iden ty ‘of -the party concerned must be made by an
amending order. Co '

r

Persons present TC: The following persons famed in the convening orders are
_ Dpresent: T
Presence of accused -~ TC: The progecution is-ready to proceed with the trial in the case

of the United Statene:_-:a'a'ain'st;-'-:Gname;flg'rade and organization of each

used), who (ig} (are) present ndourt; :
rovides, that personnel of the court need mot be .
If a} |

Nots, Chaptar 5,"AR 27-10") |

sworn in' the" pregencs of ‘this avsi ahy acouséd are present solely to permit
swearing in" thelr presence of iose offieials and clerical assistants of the court
who are required to det”ynder oath and ware ne previously sworn {MCM b53b
and 11Ze) Art 42), the! TC 'will'hake-“ﬁhh"followmgt-announcement: “In addition,
the following accused persons, who will be ‘éxoused after the oaths have been ad-
ministered to those offcials and clerical assistants of the court who are required to

act under oath, are present: e _
Note, When a reporter has been detailed, _the‘T.C will_anﬁounee:
#Detail of reporter TC: hag been detailed reporter for this court (and
: will Jow be sworn) (and has previously been sworny.
Note, The reporter rises and stands with right hand raised; the TC, right hand
raised, faces the reporter and administers the oath.

#Reporter sworn TC: You swear (or affirm) that you will faithfully perform the
duties of reporter (to this court) (to any court to which you shall be
detailed). (So help you God.)

Note. The oath need not be given to the reporter or other court-martial personnel
if they were previously sworn and the record so reflects (Art 42). :

REPORTER: I do, '

#Qualifications of TC: The legal qualifications _an_étatus a3 to oaths of all members

prosecution of the prosecution are correctly stated in the convening orders (except
that ). S

#Prior .participation by TC: No meniber of the prosecution named in the convening orders

member of prosecution Ly poted ag investigating offcer, military judge, court member, or a
member of the defense in t_l}vis .case, or as counsel for the accused at a

44 AGO 78014 O



k:

#Introduction of defense
counsel

#Qualifications of defense
counsel

#Qualiﬂcatioﬁ of
_individual counsel

#Unqualified IC

Right to qualified counsel
and Article 88 rights

AGO 7801A

‘pretria] investigation or other proceedings involving the same general

matter,
Note, If any member of the prosecution appears to be disqualified, the MJ will
take the action indicated in MCM 61e. See MCM 6a.

TC: By whom will the accused be defended?

DC: The accused is to be defended by (L, the detailed
defense counsel) (and), (.., the detailed assistant defense
counsel) (and) (_______ , individual counsel).

TC: Will counsel mp;;_eéntinﬁ the accused state whether the legal
qualifications and status as to oaths of the detailed members of the de-
fense are correctly stated in the convening orders (and will individual
counsel sbate his legal qualifications)? - = - ,

DG: The logel qualifications’and. status as to oaths of all detailed
members of “thé -defense ard” cofreetly ‘statéd in the -convening orders

{(except that - ). Thé accused has been advised of his rights

" to coungel established by Article 88 of the Code aiid paragraph 48 of

the Manual for Courts-Martial.
IC: I am (a member of the bar of ) (certified by
The Judge Advocate General of the under Article 27

(b)),

Note. If the individual counsel is not. qualified under MCM 48a, and = bad con-
duet discharge is authorized to be adjudged, the MJ will advise the accused:

MJ: _, does not possess the necessary legal qualifica-
tions to defend you, You may be defended by the detailed (defense
counsel) (and) (assistant defense counsel) who (is) (are) properly
qualified, or you may attempt to obtain another individual counsel who
is properly qualified. What do you desire?

ACCUSED: I want [to be defended by the detailed (defense

" counsel) (and) (assistant defense counsel)] [to obtain another in-

dividual eounsel].

Note. If the accused does not desire to proceed with deteiled counsel, the MJ will

adjourn the court for a reasonsble time to allow the accused the opportunity to
obtain another individual counsel. See MCM §8¢, * " ©* .
* Note. At this time the accuseil will ‘66" Guésbioéd by the military judge about his
understanding of the various rights toidopiisblunder the Uniform Code of Military
Justice. If the accused is _;:wtw_l_'}e,%gagntfﬁl; .byf_-}ggally_ qualified counsel certified by
The Judge Advosate Genarhl of i prmed forbe (Article 27(b)) the military judge
will conduct’ the ‘Intefirogation’ itniies {6¥17 MoUb¥ing! this note. I the accused is
reprasented by -lék*ﬂlvf’gduﬁlﬂ&%ﬁbﬂﬁq&@ﬁﬁﬁﬁ&ﬂﬁﬁl@e Judge Advocate General of
an armed: forcs; the milivhmy, judge Wilepbacead to-the interrogation beginning at
“Explanation to Acoused: of . ';glg,_ggg?mg}itg."; If the accused in response to any
question . conecerning is ' tndérstandin qf any of his rights responde that he does
not underktand, g * nillithny Yuidige Wil “skplain further so that the accused fully
understands hisrightl: oy i cnod

MJ: (to DC) Has' théaooused:beén advised of his right to be
represented by legally. qualified ‘counsel?:

DC: Yes (no), sir. The advice and the'accused’s response has been
shown to the TC and is presented.to you for examination (fig. 2-1,
para 2-18, AR 27-10) ' S

Note. If the document indicates that the accused does not desire such counsel, the
‘military judge will continue:- - - .

" MJ: The document will be appended to the record.
MJ: (to accused) , you have the legal right to be de-
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fended by a legally qualified counsel—a lawyer—at no expense to you.
If you choose to be defended by such a lawyer your detailed defense
counsel may be relieved by the convenlng authority. Do you understand
this right?

ACCUSED: Yes (no), sir.

Note, If the accused answers in the afirmative, the military judge continues:

MJ: Understanding this right, do you want to be defended by a
military lawyer at no expense to you?
ACCUSED: Yeés, (no), sir.

Note. If the accused desires legally quahﬂed counsel the court will recess and
the TC will notify the convening authority. If, upon reconvening, legally qualified
counsel has not been detailed, but a certificate -of nonavailability of counsel has been
received, it will be attached to the record as an appellate exhibit. See MCM 8¢

and. chapter 2, AR 27-10. If the accused does not desire such counsel, the trial will
Pproceed.

‘Note, If the accused iy not represented by individual eivilian counsel the mili-
tary judge will conduct the following interrogation; if the accused is represented
by such counsel the military judge will proceed to “Individual Military Counsel.”

MJ: (to accused) , You have a right to be defended
by a civilian lawyer provided by you at no expense to the government
in addition to detailed defense counsel Do you understand this right?

ACCUSED: Yes (no), sir.

Note. If the accused is not _represented by individusl military counsel the mili-
tary judge will conduet the following interrogation: if the accused is represented
by such counsel the. mllihmy Judg'e will proceed to “Right to Associate Counsel.”

- MJ (to aceused) ; » you algo have the right to be de-
fenddd by mi’litar}'y ‘e0 lhwy‘er or ‘non lawyer, of your own choice
if reasonably”avitiable’] in ad’dfwien to ‘detailed defense counsel. Do you
understand this rig'ht‘? :

ACCUSED: Yes' (no), sir.

MJ: If you are defended at t}us trlal by a c1v1han lawyer or by
military counsel of your ch01ce (Name of detalled counsgel and assistant,
if any) will act as associate counsel, if . .you, wish, or (he) (they) may
be excused with your consent. Do you understand this rlght‘?

ACCUSED: Yes (no), sir,

MJ: (If detailed counsel is absent), (Name of abgent counsel)
is not present in court. You are entltled to be defended by each and
every defense counsel or assistant defense counsel named on the con-
vening order, Do you understand this right?

ACCUSED: Yes (no), sir.

MJ: Do you wish to exercise your rlght to (individual counsel) or
(military counsel of your choice) or (your right to be defended by
each counsel named on the convening order.)

ACCUSED: -

Note. If the acciged wiches to exercise his right to individual counsel, military
counsel or his right to.the presence of sbsent counsel the court will be adjourned
for a reasonable time to enable him te obtain.such counsel.

TC: Has any member.of the defenge {including individual counsel)
acted as the accuser, a member of the prosecution, 1nvest1gat1ng officer,
military judge, or member of the court in this case?

DC: (No counsel for: the defense has so acted.) (________  _,
a member of the defense, has actedas___. W)
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'accused states N i

Note. Tf & member of the defense has participated in the same case as a member

of the prosecution, he will be excused immediately (MCM 617(4)). See MCM 6a.

In-other cases, the MJ will advise the accused:

MJ: ' , (the regularly detailed defense counsel) (
), prev1ously has acted as in this case. He may

" not now act as a member of the defense unless expressly requested by

you. Do you want him to defend you‘?
ACCUSED: I do (not)

Note. If he does so request, the gfooeedmg‘s contmue If he does not request the
gervices of the counsel thé J _11 excuse  him.

ogired by the. accused, because of prior
. ccused of _counsel having the requisite
qualified detailed counsel (MCM 60), and
detailed counsel, the MJ will adjourn the
ng authority (MCM 615(4)).

by‘_.he a'cnused ‘may be excused by the MJ if the

court. and report the _
Nobe Any counael not degl

ACCUSED I (do not) __wan 'bhe (regularly detailed defense coun-
gel) (and) (assistant defense .co nsel) to act (as associate counsel) in

‘this case.

Note. Counsel not desired by the accuaed w:ll be excused at this time. (MCM
615(8)). If the accused has no individual counsel .and one or more detailed mem-
bers of the defense is present and is not to aect in the case, the chief defense coun-
sel should make an announcement similar to the foregoing, whereupon the counsel
who are not to act will be exeused.

MJ: It appears that counsel for both sides have the requisite quali-

"fications.

"MJ: I have not received a request in writing for trial before a
military judge alone.

MJ (to accused):.__.________., you are advised that you have
the right to request in writing trial by me alone. Do you understand
this right?

ACCUSED: Yes (no), sir.

Note. If the accused answers in the negatwa{,uheﬂn MJ will-explain further. See
MCM.58d(2), 61¢ and' Artlele, 18,
MI: Understandlng' th1s“ right .09 Fiol. want: to.-be.trled by me

alone?. . . .. o
ACCUS 2
» \ trlal oontinues If he answers
in the aff oytunity to eonsult with counsel
#nd submit
athe MJ must satisfy himself
that the ﬁeq_ ntarily, If the TC contests the

ould, hear arguments from TC
(2)a. and paragraph §-bo, AR
y}}ould excuse the members from
urt is assembled for the trial of
ming orders and (which are to
) uest trial by the MJ alone, or

appropriatenésa -6.

the case. Any request w1ﬂ & a

be) inserted in the vecord. T 4He ‘deciigs

the MJ denies the request, the trial‘ﬁ'hgiﬂ Lpi i ;
Note. When the accused is an enlmted person, : TG should state:

-TC: 1 have (not) recelved a request in wntmg that the member-

P -ship of the court include enlisted personsi. -
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MJ (to accused): You have the right to have at least one-third of
the membership of this court composed of enlisted persens. Do you
want enlisted persons on this court?

ACCUSED: Yes (no), sir.

- Note. If [the accused has made or now makes such a written request, the TC

Presents it to the MJ,

MJ: (This 'request will be attached to the convening orders and
inserted in the record.) '

Note. If such a request has bsen made é.rid' requiremsnts for enlisted membeyrship

have not been met, the MJ will adjourn the court and report the matter to the con-
vening authority, See MCM 614 and Article 25 (e).

Nots, At thig point the MJ should, in his diseretion, give the court preliminary
inatructions to assist them during the course of _the trial, These instruetionq are
particularly desirable if the court has not previously heard other cases, but they
may be pgiven in any ecase. The contents of these instructions are discretionary
with the MJ, but they should be limited to & general discussion of the duties of
the personnel of the court and matters concerning the proper conduect of the trial,

TC: (The members will be sworn. All persons rise.) (All members
of the court have previously been sworn.)

Note. The oath may be omitted if all members have been previcusly sworn in
accordance with chapter 5, AR 27-10, ‘Otherwise, all persons stand while the ocath
is administered to the members of the court, the MJ and couneel. Each menber
raises his right hand and the TC: admii';isters- the following oath:

TC: Each of you do swear (or affirm) that you will faithfully per-
form all the duties incumbent upon you as a member of this court;
that you will faithfully and impartially try, according to the evidence,
your conscience, and the laws a-pph‘eab]e to trials by courts-martial, the
cage of (the actuséd How Before’ this court) (any accused ‘brought be-
fore you) ; and that you Wﬂﬁ”ﬁﬁdiﬁ&l@ée or discover the vote or opinion
of any- particular member of the -eourt upon a challenge or upon the
findings or sentence uniess' required to do 80 in due course of law. (So
help you God.) R

EACH MEMRBER OF THE 'COU‘RT':, I do.

Note. If the MJ has not been previously ,sivpm,,the members lower their hands
but remain standing while the T adminiaters the oath to the MJ, who raises his"
right hand. : .

TC: You (name of military judge) do swear (or affirm) that you
will faithfully and impartially perform, according to your conseience
and the laws applicable to trials by courts-martial, all the duties in-
cumbent upon you as military judge of this court. (So help you God.)

MJ:Ido. _

Note. Unless the members of the prosecution have been previously sworn (chap
5, AR 27—1.0), the MJ administers the oath to them a8 they raise their right handa:

MJ (to trial counsel): You (name(s) of counsel) do swear (or
affirm) that you will faithfully perform the duties of counsel (in the
case now in hearing) (in any case in which you are detailed to act as
the same). (So help you God.) S '

TC (and Asst TC):Ido, -~ . ;

Note. Unless members of .the .defénse have:. been previously sworn (AR 27-10),
the oath is then administered to them by th__e MJ as they raise their right hands:

MJ . (to defense counsel):. You (name(s) of counsel) do swear
(or affirm). that:you will' faithfully perform the duties of counsel {and
individual counsel) (in the case now in hearing) (in any case in which
you are detajled to act on the same). (So help you God.)
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Disclosing crqund for
challenge

-—nsature of charge

—grounds disclosed by
records

as to the disposition) (has previously participated in the case as

—grounds disclosed by
enlisted members

—g-rounds_.'di_sé].qséc'l b,
- members o

‘ —_)].

*DC (Asst DC and IC) : I do.
. Note, All persons except the TC are then seated.
MJ : The court is assembled.

Note. If it appears that any witnesses in the case are present in the courtroom,
the MJ should announce:

- ‘MJ: Unless they are required to be present for other reasons, all
persons who expect to be called as witnesses in the case of
will withdraw from the courtroom.

Note. The TC now states the general nature of the charges and discloses every
ground for challenge believed. by him to exist in the case (MCM 62b). When any
charge or spegification. hag been withdrawn, the TC should insure that the court
is not made aware that the ‘withdrawn charge or specification was ever preferred.
See MCM 56d. If the MJ-denled a challenge against himself at an Article 39(a)
session held prior to assembly, the challenge may be renewed at this time only for
good cause, such as newly discovered evidence (MCM 62d).

TC: The general nature of the charges in this case is ;
the charges were preferred by. ; forwarded with recom-
mendations as to disposition by ( ) (and

); ahd investigated by . Neither the mili-
tary judge nor any member of the court will be a witness for the
prosecution.

Note. All persons who have forwarded the charges should be stated.

TC: The records of this case disclose [no grounds for challenge]
[grounds for the challenge of _ for the following reasons:
he (is not eligible to serve as ) (is the accuser) (was
the investigating officer) (forwarded the charges with recommendation

) (is an enlisted member of the same unit as accused) (____

- TC: Records indicate that the accused is a member of
____. Tf any enlisted member of the court is now a member of the
same unit, it is requested that he so state. _

TC: If any member of the court.or the military judge is aware

~of .any mai_atens‘..:'whic-h-'hgubelia,v.eq.\smay»;be :a ground for challenge by

either side against ‘him;~he should mow state such matters. If a state-
ment is. to-be made; it should-only include the genera! nature of the

.. metter and not any specific facts which might tend to disqualify other

- members whon-heard by them. -

Challenges:
—procedure

AGO 78014

Noite. Sed MM 62b s to disclosing grounds for challenge. If disclosed grounds
for challenge:ate undisputed and are within the first eight grounds enumerated in
MGM, 82, hei M myst excuse himself or the member challenged immediately. If
the grounds disclosed are other than the first eight grounds, and relate to the MJ,
he meay eﬁéusé’ﬂiﬁié’ﬂf.: £ thby reléts to a member, his ruling on the challenge {8

made withiri‘his s6l8 distetibn.'Ses Article 41 and MCM 62.

Note. Before exercising their right to challenge for cause, the TC and DC may
question the MJ and meinberd of ‘the court, either individually or as a group, to
determine the existence of facts whith nay be the basis for a challenge for cause
(MCM 62b). It is optional with: the counsel’ conducting the inguiry whether a
member being questioned shall be reguired to ianswer under oath. See MCM 114g
for the form of the oath. As to limitations on inquiry into the eligibility of MJ, see
MCM 62g, The MJ may direct that the axamination of the MJ or a member be con-
ducted out of the presence of the remaining members of the court {MCM 62b).

sAfter this response “DC” refers to the counsel who Is conducting the defemse.
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If the DC conzents, the TC may present to the members prior to challenges
copies of the charges and apecifications upon which the accused is to be arraigned.

See MCM 62h concerning the procedure to be followed on challenges, A chal-
lenged member will be afforded the opportunity to make a statement with respect
to the ‘challenge. When the ‘MJ has. been challenged, he shall continue to rule on
interlocutory questions arising during :the hearing even though he may at that
time be making & statement as to his competency. After the hearing on a challenge
for cause has been completed the MJ will determine the relevancy and validity of
the challenge.

Challenges for cause should be made 1mmedmtely following assembly of the court,
but the MJ may allow a challenge for: cause to’be presented at any stage of the
proceedings. Challenges for cause may again be’ presented even though ‘onee over-
ruled, if for good cause, such as newly discovered ‘évidence (MCM 62d).

—by prosecution (for _ TC: The prosecution (has no) challenges for cause (
cause) on the ground ).
(peremptory) ~PC: The prosecution (has no peremptory challenge) {desires to

challenge peremptorily ).

Note. As to peremptory challenges, see MCM 82¢. When the right to make a
peremptory challenge is exercised, the challenged member will be excused
immediately.

—by defense " TC: 'Does {any of) the accuaei .desire to challenge any member
of the court or the military judge for-cauge?

Note. When there is more than one:-aecuséd, the challenges of each for cause are
ordinarily disposed of before. thear ,pere ptory challenges are made.

DC: No (The accused : lenges _ for cause on the

(for cause)

(peremptory) . ¢ ﬁed Wlsh to exercise his right to one
) ﬁe:;emptory challenge,

. ' ., (hag no peremptory) challenges
( e mnemmorﬂy)

. . .

Withdrawal of charges Note. See MCM 56 concerning llmitations on’ withdrawing all or less than all
charges and specifications after -a ‘trial has ‘¢commenced and for action to be taken
at this or any other time when less:then-all of:them are withdrawn after the court

- has been made aware of their existence. )

# Arraignment : MJ : The accused will now be arraigned. .-
' ' ’ Note. The arraignment procedure set out:in a above should be followed.
Announcing prior Note, If the accused has been arraigned at-an Article 89(a) session held prior
arraignment . . to agspmbly, the following procedure should be used:
MJ: The accused was arraigned at a session conducted on
. (The trial counsel will now distribute copies of the charges.)
Note, TC should bresent to the members copies of only thoee charges and specifi-

cations upon which the accused has been arraig-ned unless- distributed earlier with

. the congent of DC. :

Motions . . . Note, Motmns not made at an Article 89(a seﬁﬁion held prior to assembly may,

. 1f approprlate ‘be made at this t:me in thq ma dicated in a above,
Pleas - : Note, If the pleas of the, aec.uagd SWers:. notumtqﬁed at an Article 80(a) session
‘ S held ‘prior. to. agsemkly,. they.mll,ub, ;

plea will be. explained. out. iinigrio: ;

o above; If.the.. pegused; ontens plagsatuan Article 80(a) session prior to as-

sembly;.and. his ,plga@»l;@vgﬁbsgu qquﬁg;lawha T'C.shonld announce the pleas,

TC: At a sessioniof. bha-’s tr1al held on the accused

entered the: mqllowing' mqas i
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'DC The accused, —
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