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TRIAL GUIDE FOR THE SPECIAL COURT·MARTIAL 

SECTION I 

PRACTICE AND PROCEDURE 

1. Purpose and Scope 
a. This pamphlet is intended as a practical trial guide for military judges, presidents, and 

counsel of special courts-martial. It contains information relating to the duties of these individ­
uals, with particular emphasis on the functions and duties of the president of the court-martial 
when no military judge has been detailed to the court. 

b. It is not the purpose of this guide to ansWer all questions of procedure or substance which 
may arise during the trial of a special court-martial. Some of the more commonly encountered 
procedural and evidentiary problems are discus,sed In"this pllnlphlet in a very general way and 
should be of assistance in answering manYi)f th'e . qUiisttl:lbs'p'reilentedin the typical special court­
martial. lt is a truism Of the law, however; th.at eiICli'Il~~is declded,on its own particular facts. 
Therefore, when doubtful questions of law and proiiedure arlseduVitlg, the course of a trial, it 
may be necessary to obtain comprehensive legal aU'tlldi'It'y';It is iriitlltlly the responsibility of 
trial and defense counsel to present the legal auth'orltie8'ithey':~f~:'tet~lnlton to support their 
respective positions. If during the course of a trial a question <if law':i\ii'i~esthat needs further 
legal clarification, counsel should be given an opportunity to researdllaildipreaenttheir pOsitions. 
In appropriate cases, non-lawyer counsei should be encouraged to 'seek'assitttance from the judge 
advocate office of the command. When the military judge, or president in caaes'whetethe.re is 
no military judge, is satisfied that counsel have adequately presented the pertinent lllgalauthor. 
ities, it is then his sole responsibility to rule, subject to the considerations discussed. in para­
graph 3. In this connection, the president of a special court-martial without a military judge. is 
cautioned to remember that the role of counsel in a case is that of an advocate whose duty Is 
to present the facts and law of the case most favorable to his side. Therefore, counsel, regard· 
less of his expertise, should not be looked to as an infallible source of what the law is on a given 
question. 

2. References 

a. The basic provisions of the law relating to court-martial practice and procedure are in the 
Uniform Code of Military Justice and the Manual for Courts-Martial, 1969 (Revised edition). 
No court member other than the president, when there is no military judge, may use or have 
access to the Manual for Courts-Martial or any other legal authority during the course of the 
trial. The president and court members may not use or have access to the Manual or other 
legal authorities during closed session. As this pamphlet is only a trial guide, the president of a 
special court-martial without a military judge may refer to it during closed session to ascertain 
the proper procedures to be utilized concerning such matters as voting. 

b. Procedures applicable to the trial of persons protected by the Geneva Conventions Relative 
to the Treatment of Prisoners of War are in AR 27-10 and DA Painphlet 27-9, TIw Military 
Judge. 

3. Functions and Duties of Court·Martial Personnel 

a. Military Judge. 
(1) When detailed, a military judge of a special court·martial has the same duties and au­

tborities that apply to a military judge of a general court-martial (MCM 39). The military judge 
is. the presiding officer at all open sessions of the court. He is responsible for a fair and orderl)! 
h,earing.' He has a duty to insure that the proceedings are conducted with dignity and 'th~t, . 
counsel perform their duties properly. He sets the time for the court to assemble after corisul~. 
tion with the president. 
AGO 7801A 
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(2) The militarY' j.udg.e 'l!~I~~}~Jlll.tIfA.op"'M"~J;l.!e:rl9Cutory questions, whether of law or fact, 
including motions for a finding of not guirtY. He also rules finally on challenges. If there is a 
~actual is?ue . concerning the accused's m~n?'1~~~sI?G9~~~~lity. for the alleg~d offense, he rules sub­
Ject to objectIOn by the court members. If'there IS a factual Issue concernmg the accused's mental 
capacity to stand trial, heiWl<llIe~'(QIj~nf,.\:bY1VUUn,~,is alsofin!ll on motions for a finding of not 
guilty unless such motlon'lt"aJ$\l'upon'tM li:ccbSoo's mental responsibility. A military judge 
sitting alone will determine all· questions including guilt or 'innocence and if the accused is found 
guilty impose an appropriate sentence (MCM 4, 39b, app 8e and f). 

;, ,;, . - : ;"'--°r:! . ,ok,:;:;;i: .. ;,; \ . :',:. ' • \ 

,b, f..r;es.ide11:! Q[ %$'RfBia,f.(fourt-Mart.ial., .,... .. ,. . ' 
., (1) jG~nfr.al,: '1lhesenior court member present at a trial,. whether 9r not he is the senior 

member detailed to the court, is president of the court for the trial of that case. The duties of 
the pre~identr:Vl!r~,slll;l.stantially, depending on whether a military judge has been detailed to the 
cpurt .. ,.· ' .. " . 

.. (2)' ThePr~sident With a Military Judge. When a military judge has been detailed to the 
C01AA't.~martial the' president's duties are limited. He prescribes the uniform to be worn. The mili­
tarY . jtIdge is. the presiding officer and administers oaths to counsel as required. In open session 
the p,resident's duties and powers are generally those of a member of the court. The president 
presides over closed sessions of the court and speaks for the court in conferring with the mili­
tary judge, but he shall not interfere with the rulings of the military judge which affect the 
legality of the proceedings (MCM 40b). The military judge rules finally on all questions of law 
and fact except as indicated in paragraph 3a. 

(3) The President Without a Military Judge. The president of a special court-martial with­
out a military judge is the presiding officer of the court and is responsible for the fair and or­
derly conduct of the proceedings in accordance with the law in all cases referred to the court. He 
prescribes the uniform to be worn and in conjunction with the trial counsel sets the time of 
trial. He recesses or adjourns the court as appropriate. He 'has a duty to insure that trials are 
conducted with appropriate decorum and dignity. He rules 011 all interlocutory questions other 
than challenges, that arise during the trial. His rulings on questions of law, other than motions 
for a finding of not guilty, are final. His rulings on interlocutory questions of fact and motions 
for a finding of not guilty are subject to objection by any court member. A ruling is interlocu­
tory unless it would terminate the case by deciding guilt or innocence. If an issue arises whether 
question before the court is one of law or fact, the president's determination is conclusive (MCM 
57). 

. (a) Determinations concerning questions of fact or law. Questions of law and questions 
of. ,fact must be distinguished because the. president's ruling is final regarding the former and 

. !1whjll'ct to objection by any court member regarding the latter. In general, a question of fact 
Daises an issue concerning what occurred, while a question of law raises an issue. of what the 
law" iSr'c@:ilcel'lIing that which occurred. Thus, questions concerning the admissibility of evidence, 
instr.uetioo$j -Il!)mpetency of witnesses, continuances, and propriety of argument by counsel are 
normally questions of law upon which the president rules finally. For example, if Ii: document 
i~/oft'er~q .~p.t.o, ~vidence as an official record there is normally no factual dispute concerning 
wl\!lo~\tl\e r,~.cpr~:is'!lr,p.urports to be. The only questions raised are whether the record is official 
within the meaning of the rules of evidence and whether it is relevant to the case. Both of 
these determinations are questions of law since they involve no dispute of facts; therefore, the 
president's ruling on admissibility would be finaL Whilt weight, If' any, is given to the record 
and whether its contents are accepted as true are, of course, questions of fact that the court 
consid~rsj!l,)jts)9~U)l1)11Il.tiol\s, pn the findings. But there are situations where admissibility of 
evidence ,tn~Yn i,,¥plv,6':\lI~a~~J1!11 ~i~Pllte.; g~r}:C:\,~ple,; :wl1i1e the admi?sibility of a morning r«; 
~rt norml})lYiPr~s6pjl,s 1Iof\'e~'t!l',dl~PIl~!IF"'~ Cj!i~lle,t;' p~~p~rlY'authen!lcated and prepared or It 
IS not), tl\6rl,d'll~iC9.ulq';;~'f~l':\l~u~jlf,t4~ ~~jt~J,I~e ,put)0,rward eVIdence that someone other 
than the custpdiap.,Qf the V,~Qfds ,ac.t!lall~. s.ign,lld ~lle custodian's name to the extract. Assum-
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ing a contest arose, there would be a factual dispute concerning who signed the extract. In this 
situation the president's ruling must be made subject to objection by any court member. Rul­
ir!gs regarding motions may also be legal or factual. Again, the distinction may be understood 
by considering whether the rilling is based on deciding what happened (factual) or determining 
the legal effect of what happened (legal). If both sides agree to the facts, then the ruling is one 
of law, there being no factual determination involved. For example, if a motion to dismiss is 
made for lack of speedy trial and both sides agree to the chronology of elapsed time, then there 
is no factual issue to be' resolved and the ruling would be one of law. 

(b) Rulings involving fact and law. 
1. A ruling may sometimes require lDotlt a factual and a legal determination. For ex­

ample, an objectiOOl to a purported business entry (MOM 144) may allege that it was made not 
as a business entry but solely for prosecution,·.a.n'li,thlit it was not relevant. The question of who 
prepared it and the reason for its prepa.ralli'on,If In dispute, is clearly a factual question, while 
the relevancy of the document is amatterQf law. The president should, to the extent possible, 
separate the factual issue and rule on it, subiieet1to.obJ.,eetion by any court member, while 
reserving to himself the ruling on the legal questlQn. Thus, in the foregoing example, the presi­
dent should tlrst determine relevancy since a ruling that the document was irrelevant would ren­
der the other issue moot. But, to continue the example, If he determined that the document was 
relevant, he would then rule subject to objection on the' 'factual .dlspute concerning its prepara­
tion. 

2. Another example of a ruling involving a factual and a legal determination is one 
relating to the admissibility of an accused's out-of-court statement. If there is a dispute regard­
ing whether any Article 81 advice was Iliven, thtn the question. is one of fact. But suppose that 
the defense contends that no advice was given' but, even if thellllleged advice was given, it 
was iiladequateto comply with Article 81. A 1lU'1Iinll' concerning whether a warning was given 
would be subject to objection. On the. other hanll,. a 1!1lI1itng on the adequacy of the warning 
that was given'is Qne of law. 

S. If the president determines thli.t'a~tct\fM is.ue a.l'ld'li l"gal issue al,'e so intertwined 
that they cannot be separated, then tlte 1'Ifldia'"i1!ft1t1Tl!l'Ji)'t'C: •• ::W.cttotheobjection of any 
member. However, if there is a question \yHeill1if·~he:I'Ili'\~'b. ifijjQlvell is' one ot law Qr one 
of fact, the president's determinatian Is eon\l1u.ive. . . 

. . " ., _ JY:" ,j<li,) ':,,0 ,:}<'v.".:: i ,'" 

(oj. Other rUlings. The presldellt 1!11t.s.!I1Ji)4.ttoe);>j,.¢1)j.pAi\1W1/!JlW:>(Q~u:rtmemb~r on: 
i.Motions for a finding of ,n.tawt4~~'~k;,!...)nN:t>i.,,{,' '. 
2. Any question cancernmg the.~~.IIIJI;,i"u'i0i~'''il~,~.~ental responsibility. 
8. The coupt votes on chanenlr.sj!~.:GIllIi.e),II.t,~lI!~Ji;.~rllgraPh 14. However, if 

Qne of the lhst eight grounds listedm.p\lll!alll)a,ph; tl2t·,Q~::tK. "11.es1lablished and the fact 
I$.Mt dlspu.ted, then the president .multt IIlIIIlIlIeitliedis*_I.d' •• 1:I>er Immediately: 

'. 4. A request by the de~enseto .thec0urt tbata.wl$ness'..be, subpoenaed to testify at the 
t~ial is nOl'mally a question of law to be mlled upOOlfl,na>U;y, by the president. Paragraph 115 of 
the Manual provides that such a request should be gl'antellif,the .tes1lImony of the witness is nec­
essary and material. If such a request had been made to the convening authority prior to assem­
bly and denied, the president is not bound by that decision. He must exercise his independent 
Ci\oiscretion on the request. 

;.', . (d) HeQll'ings out of the presence of the other members. During trial the president will 
e~l'1~i.I¢ta.beari!lr with counsel and the accused outside the presence of the other court mem­

ii. \iEl,~~. to consi!ler instructions. At the request of either side he should conduct a hearing outside 
. ,l1lf.pveseneeof the 6ther court members on those Qther questions of law upon which he rules 

ft'rtlilIy, :fOr example, whether an Article 31 warning as given was adequate. If an out-of-court 
1I~A;i'ing is held on the providency of a plea of guilty, the president will not inquire into any pun­
tahment limitatiOn incorporated in any pre-trial agreement made with the convening authority. 
i,ll' •. 
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At his discretion, the ~resid~nt .I):\ay .hold c<ill'lsultations on other such questions upon which he 
rules finally. The president wiIl't\(i(c~na\lcta. hearing Qutside the presence. of the court on any _ 
question upon which he must rule subject to 'objection' by any CQurt member. All rulings will 
be made in open court. The. presideut ,wiUnotconsider any evidence or other information re-
ceived during out-of-court hearing on the issue of guilt or innocence of the accused or on the 
sentence. He may not inform the Qther members of the' court j)oncerning any such information 
he received. Before conducting any out-of-court hearings. he will advise the other members of· the 
court of the purpose of the hearings and the limitations on the use of the information so acquired. 

c. Counsel. The duties and responsibilities of counsel are set fQrth in chapter IX of the Manual 
and DA Pamphlet 27-10, The Trial and Defense Counsel. PNor to trial the accused must be 
afforded an opportunity to request legally qualified counsel. Seefta-ure 2·1, J1)IIragraph 2-13, AR 
27-10. If, after proper advice the accused elects not to be represented by IecpHy qWi>lified counsel 
and such counsel is not'detailed for him, the military judge, Qr if none, the presid'ent, must de­
termine that this election was voluntarily and knowingly made. See section III. If during this 
inquiry, the Mcused requests counsel, the trial counsel must immediately notify the convening 
authority 4!lf the request.' A continuance must be granted until legally qllslltilld c@1IlI'lsel, if obtain­
able,. is detatIed and' has sufficient time to prepare the case. In those areas where certificates 
of non-obtaiina:bllity, of counsel are authorIzed (pllra 2-14 AFt 27-10) the military judge, or if 
none, the pr$si'd~llt, will pl'aceed with trial .in the absence, of qualified counsel only after such 
certi/icate"ls $lIbrn~tied, to the court (MCM6c). TheeertHicate will be attached to the record as 
an appellate exhibit. In addition to a right torequest legally qualified detailed counsel, the ac­
cused alsoihlllill!'lI'iftt to.,retain,oivHianeounseli,at:!tisow;n 'expense and ro be represented by in­
df.vidulII '!rn.t~tlti'Y: 'Ii',GUrul,IIJ:d1l'U'e.IISCillialillW' aMa/tlable"s~M<ii:M ,4S). Detailed defense counsel 'must ad­
vise the.'IIII(lUSe.dllljfdiltl!ael~1i$r:li!IIii!ll!,tC!l;ltl'ill1l.rllHe .aoctlsed, must also be advised of these rights 
and qUllstioned)dli);\'I!JWhb~Wl.linlil~4I.~lati\thm, (\lit i,trial.,.!f . the case has been referred ta a 
court to,·wll,j(lb';a"rni'lllta~~Ia:te·~.IIMt!..nv.,II~"}~''llJI'1 •• ~'']ln.eJ.wiII . advise the accused that, 
prior to a,s$em'blY,"b.e'!ill~lIJI.~ifjj~AIf!:iie"iiI:"~~r;Ulbil\'li'l[tary judge alone. If the accused 
desires to request trial by lthEl'WiI'M!liltiily ~itl.ajfM'aiJ~l!)1l&\! i!Ie'fl!nae counsel wHI .prepare a written re­
quest (AfCM, app 8e).ro!b~!,sjotn!~;jbr;}W\'e'l!~~~~IIi;~lJi'Nl\\,~lf,'Wd,forward it through the trial 
cQunsel to the military judgefordeel"j~~.;"" '. ;/""'" ,i,l: .' . 

4. Evidence ',H" ,,,,, .:'" 

'. ,;~ , , ". " _ ~ '! - ~, I' J ' ,; , ,'-' " , _ '. -- , . 

The rules of evidence are in chapter XXViI of the 'Manilal. ''J!Ihe'lIll'Iwwer to prablems concern­
ing evidence can usually be found in that chapter proviiilell,1!h'lif!. eiJ)utl •• I"Mid 'the presiding offi­
cer are careful to delineate the issue so that the proper rUle Ol"l'·III .. ' of· III.WIJ'ltt'e;ojsolated. When 
a questiOll arises as to the admissibility of evidence, the mHi'll91l'Y' jUi!lll8V0r If 1'1006, the prell i­
dent should require counsel making the objection to stllte the grQU(I\ds'fGr' the objection. For ex­
ample; it is ill1proper for counsel to merely state "I object" wl1lhw.t stating specifically his 
grounds for objection. Similarly, counsel offering evidence sh0uld be requl,red ro sta~ specif­
ically the 'ruleo! evidence he is relying on to support admissibility. Thus, if a document is af­
fered in eVidence and it is hearsay, then counsel must rely on one or mare Qf the exceptions 
of the hearsay rule (MCM 139) In order to establish admissibility. 

5. Motiol\s to Grant Appropriate ReHefol,' to Dismiss 

a. Motions to Grant Appropriate Relief. The military judge, or if none, the president, rules on 
motions . subj~ct to the considerations stated in paragraph 3. Motians for appropriate relief 
are not directed' to final termination of the proceedings, but are directed to an alleged defect in 
the case t,l)at impedes the accused in preparing for trial or in presenting his case. For example, 
a specification that is' inQelinite or ambiguous as to time and place might give rise to a matlon 
for appropriate relief. If granted, it WQuld not terminate the proceeding, but would necessitate 
an amendment of the s~ecification to make. it. more definite and c«rtain. It is important that 
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counsel state precisely the defect he is objecting to and the relief he wants. For an enumera­
tion of some of these motions, together with a discussion of the relief required, see MCM 69. 

b. Motions to Dis.mis8I Motions to dismiss are directed to matters which forbid trial. A mo­
tion to dismiss is not properly concerned with the merits of the case, that is, the question of guilt 
or innocence. These motions include denial of speedy trial, statute of limitations, former jeop­
ardy, res judicata and lack of jurisdiction. For a discussion of the general principles applicable 
to motions to dismiss, see MOM llSll,nd 215. Again, it is important that counsel specifically de­
lineate the grounds for their motions and the provision of the Manual or the cases relied on to 
support their positions. 

6. Instructions to the Court 

a. General. All instructions ti) th'il ·court. mU$t be given by the military judge, or if none, 
the president, in open session l~ t~ presenci{Qf the accti~~d'.an(coimsel for both sides. 

, .: ," .: >j'!\i'. ;,'"' :/,.1", , :' .. ' 

. b. Preliminary Instructionil. Ai: the opening :/If th~ii:IIA"t c!l~~.tried~y the court, after the court 
IS assembled, the miUtary ju<if'e, .or if none, the presii!lent,should read··in open court the pre­
liminary instructions contaIned in this trial guide. The' fact that this instruction 'was given 
should be ShOWI;hi):lthe record of trial. A,t the opening. of .~l\ch.case.therel\tter tried by the same 
court, these Pl!eliminliry instructions should again be. giver\' inope~co~ri,unless tjIe defense 
agrees to dispense with such a reading and no new members' are in' the. cO,urt. .. !twill be sufficient 
to present tjIe instructions to the members of the court in writing so Itmg as the first para~aph 
of the instruction is read in op~n court. ... 

c. Instructions on Finding8. Before the court closes to vote on its findings, the military judge, 
or if none, the president, must instruct the court on the elements' of each offense to which a 
plell of not guilty stands and of each lesser included offense in issue, on affirmative defenses in 
is!lue(MCM, chap XXlX), a'lld on the meaning of words of legal connotation. He must also in­
struct the court on the burden of proof, the presumption of innocence, and reasonable doubt. 
There are other instructions which must be given upon request of the accused if they are rea­
sonably raised by the. evidence, sU,ch· as. the effect to be given character evidence, and alibi. 
Detailed information to assist.in prtl)laring such instructions and in the performance of other 
court duties by the presiding' officer is contained in DA Pam 27-9, The Military Judge. ", 

d. I'IUltructior1!8 on Sentencing. If the accused is found guilty, th.e m\litl\ry. ju~te, or if, none, 
, '1' .,', ·e {, '.' . 

the president, must, before thecou~t cl9~es~ye 1\11 instruction on tbe IllMi1!fil,uri) sentence which 
may be imposed. In every case he will instruc~the c<!u,.r,to. lithe ,m~.;c\lJll1.iYseritence which it, as a 

. special court-martial, may adjudge, even thou'il\ j~!!'Pab,le,}i.f";W'!i'X'f,I!\,~~· Funishments (MCM 
1270) allows a more severe punishment for such an "o1feb.l'il 'it" ttl~d"betore a general court­
martial. He will also instruct the court c@neerning . matters in ali'lll'avaWm, mitigation, or ex­
tenuation that have been introduced into evidence and tbeconslderatlon such evidence should 
.be given in arriving at an appropriate sentence. 

Use of Findings and Sentence Worksheets 

A Findings Worksheet (app A) and a Sentence WorkshElet (app B) will be utilized by the 
in closed session in order to record its t'lndings and sentence and to assist in placing the 

findings or sentence in proper form. The form or forms used will be appended to the record of 
. trial as appellate exhibits. The court may not request the military judge or any other person to 
"appalLr before it in closed session to assist in putting the findings or sentence in proper form or 
)tb~lrVl'ise to assist the court. 

l;!114\ of Trial Pl'ocad uxe Guide 

"S4Icti.on III is a pr@cedural guide designed for use by military judges, presidents, and counsel 
r~p.e:ia;1 courts-martial in carrying out their responsibilities and functions in the courtroom. It 

(~ftiliilt,s of an @u1llme @f procedure and includss information and references in a form suitable 
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for use during trial proceedings.Ifea~~fllny,1ie:I1oV\'ed. the guide will aid in avoiding procedural 
errors and in facilitating trial proceedings. 

O. Attendance of Members 

All appointed court members are expeeted to be Pl'esent when the cOllrt assembles for the trial 
of a case. Before assembly of the court the 'convening lIuthority may add to or eKcuse, members 
from the court at his discr,etion (para 370" MCM, 1969 (Rev». After assembly of the court 
the convening authority may excuse a member only for good cause. If the court is at any time 
reduced in number below a quorum (three members), the COllrt will adjollrRand refer the mat­
ter to the convening authority. Similar action is required when, before the assembly of the 
court the accused has requested that enlisted pe rsons serve on the court and the, numi;ler of en­
listed persons sitting on, the court is, for any reason, reduced below one-third of the actual court 
membership. If a new member is added to the court after the trial has commenced, the trial 
will proceed as if no evidence had been previously introduced unless the alternative require­
ment provided in the ManUal is met (MCM 41f). 

10. Oaths 

Personnel of the must be sworn, but regulations (chap 5, AR 27-10) permit such oaths 
to be taken a.l~tifled counsel and the military judge on a one-time basis. The convening 
orders as to will reflect that they have been sworn and no other oath need be 
given. Members non,certHled counsel will take an oath in every case unless, at 
the convenin~tl!.ey bve been administered an oath for all the cases which 
are referred to by the0rder detailing them as members or as counsel. 

11. Bad 

A bad conduct"(iii::~t:r~ 
(1) A miUtary judge 

6'lJ!~f~~~I~ed'.'~f a sPecial court-martial in the Army unless: 

(2) Coul:)sel q,tiallied iundai'iIDlli the accused; and 
(8), A reporter was detaUed tmil'mrlldll',li;,··ftl proceedings. 

A reporter may not be detailed to a" ~f.i~ai1jtl!lf'lnll.ss· the court is c(}nvened by a 
general coUrt-martial convening authority. 

A record of trial by special court-martial in which a bad~~nduot ,discharge is adjudged will 
be prepared, authenticated, and processed as prescribed ill P_r~~t"f'Sll'o,of'the;1\tanu8l1. 

If a reporter is not detailed, a clerk may make notes oftheee' p~oi:eedings to enable trial 
counsel to prepare a summarized record of trial. ' . 
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SECTION II 

VOTING PROCEDURE IN SPECIAL COURTS-MARTIAL 

12. Purpose of Section 
The purpose of this section is to prescribe the procedures to be used when the members of 

the court must vote. These procedures are described in section I and illustrated in section III. 
a. Special Court-Martial With a Military Judge. When detailed, the military judge will in­

struct the members of the court on voting procedures. He may wish to use, with appropriate 
modifications, the instructions contained in paragraphs 15, 16, and 17. 

b. Special Court-Martial Without a Military 'Judge . ./\S discussed earlier, the president rules 
finally on matters such as declaring recesses an d adjournments during the trial, the contents 
of the president's instructions to the court of th e law applicable to the case, and all questions 
of law other than motions for a finding of not gu i1ty. ,/\11 other matters must be decided by the 
president subject to objection by any court mem ber. If there is an objection to the president's, 
rulings other than as stated above, or if the issue is one that is to be determined by a vote of 
the members of the court-martial, then the vote must be taken in the manner described below. 

13. Voting on Interlocutory Questions of Fact 
Voting an interlocutory question of fact, for example, motions for appropriate relief, motions 

to dismiss, and admissibility of evidence when based on issues of fact: 
a. When Vote Taken. The president rules initially subject to objection by any member of the 

court. If no member objects to the ruling of the president, it becomes the ruling of the court. 
If any member objects, the court is closed and the question is decided by vote of the entire 
court including the president. 

b. Method of Voting. In closed ,session, orally, beginning with the junior in rank. 
c. Number of Vote8 Required. These questions are decided by a majority vote. A tie vote 

is a determination in favor of the accused without regard to which side raised the i.sue. 

14. Votln&, on Challen&,es for Cause 

a. When Vote Taken. All challen&,es, tor. caps,e, other than the~r.t ei~t &'l'j)u'llds listed in 
paragraph 62f of the Manual when established and undisputed, are determined by vote. The presi­
dent votes as any other member unless he is the challenge!i ,1IiI.m~er. On.1~ .one member may be 
challenged for cause at a time. ," , 

b. Method of Voting. In closed session,by secret wrltten"liIaIlGji, the.challen&,tld member being 
" .xcluded. The ballot may be in the form "Sustained" or ,"Not"l!Iustai:ued." The junior member 

"aaunts the votes, and the president checks the count and immediately announces the result of the 
~!b~llIot to the members. 

c. Number of Vote8 Required. A majority of the ballots cast by the members present at the 
~ime the vote is taken decides the question of 8ustaining'or not sustainin&'the challen&,e. A tie 

" vote on the challenge disqualifies the member challenged. When 'only three members of the court 
Itte present and one is challenged, the remaining two may vote on the challenge. 

ii '.1, Motions for a Flndln&, of Not Guilty and Other Motions or Rulings Relatin&' to the 
Iltnlty of the Accused 

:;i}i. When Vote Taken. The president rules initially subject to objection by any member of the 
~~,~tt. If no member objects to the president's determination, the ruling becomes the ruling of the 
~Urt. If any member objects, the court is closed and the question is decided by vote. 
'"'~.Method of Voting. In cl()sed session, orally, beginning with the junior in rank. 
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c. Number of Votes Required. These ;'questions are determined by a majority vote. A tie vote 
is a determination against the accused. AI 
16. Voting on the Findings ., 

a. Method of Voting. If a plea of guilty to any offense is accepted, a finding of guilty is en­
tered without vote. Other findings are made in closed session by secret written ballot. The order 
in which the several charges and specifications are to be voted on will be determined by the 
president, subject to objection by any member of the court, except that voting on the one or 
more specifications under a charge precedes voting on that charge. The members normally vote 
upon a specification or charge by marking on th e ballots: "Guilty"; "Not Guilty"; "Guilty ex-
cept the words ______ (substituting therefor the words )"; or, with respect to 
a charge, "Not Guilty, but guilty of a violation of Article ." The junior member collects 
and counts the votes, and the president checks the count and immediately announces the result 
of the ballot to the members. 

b. Number of VQtes .. Required. A conviction of an offense by special court-martial requires 
. the concur,ence of ,two-thirds of the members present at the time the vote is taken. If, in comput­

ing the nurnber. of votes required, a fraction results, such fraction is counted as one. Thus, if 
five members are to vote, a requirement that two-thirds concur is not met unless four concur. A 
finding of not guilty results as to any specification or charge if no other valid finding is reached 
thereon. 

c. R~coniliiteJpdUbnlof~inding8. 
(1) WhenreoonsidieraUoo dllowed. A ~oUrt, lila), reconsider any finding before it is an­

nouneed·llr"Op8n\;C0U!!1If"!AI'il~u~1I'maY'Deconsi4.I!;iI\)iIy finding of guilty on its own motion at any 
time. before"I t'~a$lianlll'&Unoell:l\1)b:1i ,,~e!ltenM"'i'lll,op.en cpuJtj; •.. 

(2) Number'lfI ;,f'fi'UkiJfii.-d!ti!/Jl,~dlft011'irlii1J,,~d$tiqttiJi.'I1I1 Wi~hi·n the time limitations set forth in 
(1 ) above, any member maYP~qU~$ti'11lhlit;llIin~tllerl'bamW be taken on any finding. If any member 

makes such a<veque.st., the;m .•.• m .• ~.·'.···AAI.~e.;~.!t.·.b.· ~;!l~q~ .... '.·.i.~\iI .... #. ~,:; ... I!l!~.!l ... ~II1 ... ~.e,d ....•. se .. 8s.iO .. n.'. by secret written ballot, 
and the I qllestlPfl as tQwhether.M·tll:~e; '1'."<\~~$r:' ':4!I~~tl~;~.c\q~~ a~ foJlows: 

(a) if the request relatestea )p~ep~!IJ,#~;'~h,~t\~h1ch:re~pltea in a finding of not guilty, 
another ballot will be taken only if Ii rnRJorityof'lJnemeffillers present vote in favor of another 
ballot; . . 

(b) if the request relates to a preceding ballot which~e'i!tIted' in 1\ finding of guilty, another 
ballot will be taken if more than one-third of the members']iifesentvote in favor of another bal-
lot. ' ... 

(3) Reconsideration of a finding of guilty of a lesser included offense. With respect to the 
procedural rules set forth in (1) and (2) above, a reconsideration of a finding of guilty of a 
lesser included offense with a view to arriving ata finding of gudlty of the offense oharge or 
of any 'offense greater than that found is treated in the same manner as a reconsideration of 
a finding of not guilty. 

17. Votll)g on the Sentence 

a . . Me6hod of Voting. In closed session by secret written ballot. After discussion has been com­
pleted, any· member who. desires to propose a sentence will write his proposal on a slip of paper. 
The junior member collects the proposed sentences .and submits them to the president, who se­
lects the lightest proposed sentence and conducts the voting by secret written ballot. The junior 
member. collects and '.counts the votes after each ballot. The president checks the count and 
immediately announces the result of the ballot to the members of the court. If two-thirds of the 
members. c(!Ilcur,,this .becojlles the sentence of the court. If there is not two-thirds concurrence, 
a vote is,conduct~don. the: next. higher sentel)ce. Voting continues in the same manner until 
the required c9ncurrel)c~ is ,f,e!\cped. ((.IIJ,lpfQPOsedsentepces are voted upon and none adopted, 
further discussion may be had .. Any newsel)timces proposed, together with those sentences prev­
iously proposed and retained; . ar~ pilt til' v6t~ begiiming with the lightest. If the required propor-
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tion of the court members are conscientiouslY unable to reach agreement on a sentence and 
the president is convinced that further deliberation and discussion would be fruitless, this fact 
shall be announced in open session and a mistrial declared. 

b. Number of Votes Required. A special court-martial sentence requires the concurrence of two­
thirds of the members present at the time the vote is t~ken. If, in computing the number of 
votes required, a fraction results, such fraction is counted as one. Thus, if five members are to 
vote, a requirement that two-thirds concur is not met unless fou'r concur. 

c. Reconsideration of Sentence. 
(1) When reconsideration allowed. A court may reconsider a sentence on its own motion 

at any time before the record of trial has been authenticated and transmitted to the convening 
authority, except that the court may not reconSider the sentence with a view to increasing its 
severity after the sentence has been announced iri"open court. All personnel of the court who 
voted must be present if the court is reeoj\veneillto reconsider a sentence which has been 
announced in open court. ", 

(2) Number of votes required '" Witthin the limitations as to time set 

forth in (1) above, any member may r:~e~;q~u~e$~lt~~:~i=::':~~J be taken on the sentence. If any member makes such a request, the by secret written ballot and the 
question as to whether to take another ballot . :follows: . 

(a) if the request is made with a view . severity of the sentence, another 
ballot will be taken only if a majority of the favor thereof; 

(b) if· the request is made with a view, of the sentence, another 
ballot wiIJ be taken if more than one-third vote in favor thereof. 

\: . 

,',' ":'" '.J' 
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SECTION III 

TRIAL PROCEDURE FOR SPECIAL COURTS-MATIAL 

18 •. Purp08e and Scope 
This section contains separate guides for special courts-martial without a military judge and 

special courts-martial with a military judge. 

19. Special Court-Martial Without a Military Judge 

Informal inquiry 

Seating 

~ 

I Accused I 

I Asst. 0<:1 

<lIocord of trial 

'l,OlA 

Note. Prior to calling the court to order"the president should examine the conven~ 
ing order, determine that the accused and a quorum are present, including at least 
one-third enlisted persons if they have been requested (MCM 860(2)), and that the 
detailed trial and defense counsel ate apparently qualified, as prescribed by Article 
27(c) and paragraph 48 of the Manual. See MCM 6la. He should also verify the 
qualifications of an individual counsel. Witnesses should be excluded from the 
courtroom except when they testify (MCM 58!). 

Not •• The members are seated alternately to the right and left of the president 
according to rank (MCM 6lb). An acceptable seating arrangement appears below: 

0 I Witness I 0 !::; 

~ 
[15J 

~ 
00 

'0 -- -~ 

I 
," 

, ,'" 

G .~. 'Te' . 

Note. Tho trial counsel· ke.po a record· of til. 'hour and date of each openinc and 
closing of the court, whether tor reces., adjoutlnm,ent or otherwise, for insertion in 
the record. See MCM 88b. Although court reporters are not authori .. d to be detailed 
to special courts-martial unless convened by a &'8neral eourt·martial convenine au· 
thority, the 'trial counsel may have a clerk present in the courtroom to take notes for 
us. in prepaTation of the record of trial. See MCM, appendix lOb. 

PRES: The court will come to order. 
TC: The court is convened by ("Court-Martial Convening Order 

Number 2, Headquarters, , dated , as amend 
by Court-Martial Convening Order Number 3, same Headquarters, dated 
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I 

Persons present 

PerSODS absent 

____ ."), a copy of whiCh has been furnished to the president, each 
member of the court, counsel, and the accused. A copy of the convening 
orders will be insel1tedat'this point in the record. 

TC: (The following corrections are noted in the convening orders: 
~--'.), 

Note. Only minor changes such as typographical errors or changes of grade due to 
promotion since the issurance of the orders can he made in this manner. Any correc­
tion affecting the identity of the party concerned must be made by an amending 
order. ' 

TC: The following persons named in the convening orders are 
present: 

TC: The following persons named in the convening orders are 
absent: 

: . Presence of accused TC: The prosecution is 'ready to proceed with the trial in the case of 
the United States against (name, grade and organization of each ac­
hused), who (i$) (are) present in court. 

Presence of other accused i I Note{ !dCM 1120 and chapter 5, AR 27-10 provide that personnel of the court need 
L .. , .. l lot be "worn in the presence of the accused. If any accused afe present solely to 
:~'~'I ~l1mftjl5wea'rln •. in,their Ptte~ence of personnel of the court who are required to act 
1 ;', nd&f 1Mh and 'l'ere !lot previously sworn, the TC will make the following announce­
, ", ment:j"tn' addltlol\,j,th. ~o110Wll\g accused persons, who will be excused after the 
I' ~aths ~av. boen 'admlnJwteved to those personnel of the court who are required to act 

under ~a:th"are, prese~t:-f ," 

Qualific.ations of 
prosecution 

Introduction of defense 
counsel 

Qualifications of., defense 
counsel ); , 

,i' 'j; -'j "I: _I.' 

Qualm.etions of indivi41!al 
counsel" .. - . 

14 

TC: The legalqualiftcations of a)Cmemb,rs of the prosecution are 
correctly stated in the convening orders ( except that ). 
No member of the prosecution named ill the convening orders has acted 
as investigating officer, military judge, court 'm~mber, or a member of 
the defense in this case, or as counsel for' the accused at a pretrial in­
vestigation or other proceedings involving the same general matter. 

TC: By whom will the accused be defended? 

DC: The accused is to be defended by ( , the detailed 
defense counsel) (and) ( , the detailed assistant de-
fense counsel) (and) ( , individual counsel). 

TC: Will counsel representing the accused state whether the legal 
qualifications of the detailed members of the defense are correctly stated 
in the convening orders (and will individual counsel state his legal 
qualifications? 

DC: The legal qualifications of all detailed members of the defense it 
correctly stated in the convening orders (except that ). 
The.accused has been advised of his .rights to counsel established by 
Article 118 of the Code and paragraph 48 of the Manual for Courts­
~a:r~ial; , 
.... Ie:I am (a member of the bar of ______ ) (certified by 
'i1he,.~llalJ!llA~v~cat~Gener~' of the under Article 27 (b» 
(without h~gal training or qualifications) ( ) . 
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Right to qualified _counsel 
and Article 38 rights 

Explanation to Accused 
of Article 38 Rights 

Military 
" .Counlel 

" 'itliht to Associate 
Counsel 

"';"(1,.,;' 

7801A 

Not,e. At .this time the accused will be questioned by the president about his under-
, ~tanding of the various rights to counsel under the Uniform Code of Military Jus­

tice. If the accused' is not represented by legally qualified counsel certified by The 
Judge Advocate General of an armed force (Article 27(b» the president will con­
duct the interrogation immediately following this note. If the accused is represented 
by legally qualified counsel certified by The Judge Advocate General of an armed 
force the president will proceed to the, interrogation beginning at "Explanation to 
Accused of Article 38 Rights." If, the accused in response to any question concerning 
his understanding of any of his rights responds that he does not understand the 
president will explain further so that the accused fully understands his rights. 

PRES: (to DC) Has the accused been advised of his right to be 
represented by legally qualified counsel ? 

DC: Yes (no) ,. sir. The advice and the accused's response has been 
shown to the TC and is presented til you'l'6r examination (fig. 2-1, para 
2-13, AR27-10). " . 

Note. If the document indicates that the accused ,does not desire such counsel, the 
president will contblue: . 

PRES : The document willJle . appended to the record as Appellate 
Exhibit __ . 

PRES: (to accused) , you have the legal right to be defended 
by a legally qualified counsel-a lawyer-at no expense to you. If you 
choose to be defended by a lawyer your detailed defense counsel may be 
relieved by the convening authority. Do yOU understand this right? 

ACCUSED: Yes (no), sir. 
Note. If the 1\ccused answers in the affirmative, the president continues: 

PRES: Understanding this right, do you want to be defended by a 
military lawyer at no expense to you? 

ACCUSED: Yes (no), sir. 
Nou. If the accused desires legally qualified counsel, the court will recess and the 

TO will notify the convening authority. If upon reconvening, legally quaUfied counsel 
has not been detailed, but a certificate of nonavailabiUty of counsel has been re­
celv~d, it will be "attached to the record as an ~ppellate exhibit. See MCM 6. and 
chapter 2, AR 27-10 .. If the accused does not de.lr~ such counsel, the trial wllJ pro-
ceed. ",'" ' , '-. , !'" " 

'-. 'Ji1 

"~~:j~~~J~~~~~~~[~~iii~i; b;r~ jl~<Uy,ldll.l civilian counlel the president 
;~ ~iJ~~:~~~:ii~j~1~:¥,~?,.~n1:!ld .1,y such coun-

, 'tobe defended by a 
civilian , ... c." ... , .... government in addi-
tion to detailed . ~l1,tl\nd this right? 

ACCVi;lJl1JP; '. ...... ". .1,1-1:""1\''' . 
Note. If the accqsed i~" ,!Q"*,~apr .... nt • .4by:jndl!!t~.\I.l'1Dilitary counsel the president 

will conductlthe ,fo.l,!owill8'.·\hi!'illr~.!il!!1i~it ~t~pic~ui.d is repres.ntedby such coun­
.el the president will Pl~~~~to '!l't1.«I!t t~,,,,,,,o~~/,",.9bunse1." 

PRES (to accuseej) : . ... . ""vGU&ls@ have the right to be de­
fended by military counsel, laWYer or.'rio)1l.1awyer, of your own choice if 

: '!':- :".', ··d '.' 
reasonably available in addition to .detfl;Hed defense counsel. Do you 
understand this right? ; , 

ACCUSED: Yes (no), sir. 
PRES: If you are defended at this trial by a civilian lawyer or by 

military counsel of your own choice, (name of detailed defense counlel 
aAd assistant, if any) will act as associate counsel, if you wish, or (he) 
(they) may be excused with your consent. Do you understand this right? 

. ACCUSED: Yes, (no), sir. 
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PRES: (If detailed counsel is absent) (Name of absel)t counsel) is 
not present in 'court. Yo,u are entitled to be defended by each and every 
defense counselor assistant defense counsel named on the convening 
order Do you understand this right? 

ACCUSED: Yes (No), sir. 
PRES: Do you want (name of absent counsel) excused? 
ACCUSED: Yes (no), sir. 

Note. If the accused is not represented by individual civilian counselor is not rep~ 
resented by individual military counselor if the accused has not excused an absent 
counsel the president will ask the following: 

PRES: Do you wish to exercise your right to (individual counsel) 
(military counsel of your choice) or (your right to be defended by each 
counsel named on the convening order)? 

ACCUSED: ___ _ 
Note. If the accused wishes to exercise his right to individual civilian counsel, mil­

itary counsel, or to the presence of a detailed counsel who is absent, the court will 
adjourn for a reasonable time to enable him to obtain such counsel. 

TC: Has any member of the defense (including individual counsel) 
aCiled"'as the accuser, a member of ·the prosecution, investigating officer, 

, "military Judge, or member of the court, in this case? 
Prior partlelplitloniil'tht, 'DC (N'o , has so acted.) ( , a 

ca •• byd4iAiiioi ' ... llliai;J '"bile .) 

ExplanlJ,tion to accused 

Action when 'counsel not 
desired 

Excusing counsel not 
desired 

Request for enlisted 
membership 

Explanation to aecused 
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:d~,jel .. e. h'as 'participated in the same case as a member 
Immediately (MCM 61/(4». In other cases, the 

;~~:.~~~;~i~~~~~~~:i!'~d~ie:~tailed defense counsel) (--case. He may not now defend 
services in this case? 

N Qte. If he d~ ... "" ;j[;~~1~~!t~f~1~~~~Qr~~t,ue. If he does not request the services of, th~ counsei, this deprives the accused of 
counsel having the' requisite accused desires the services 
of such a counsel, the president wUl and report the matter to the 
convening authority (MCM 61/(4». 

Note. Any counsel not desired by the accused m~i' be exeused by the president if 
the accused states: "I do not want theregUhi.lYdetailed ,defense counsel (and) (as­
sistant defense counsel) to act -in this case." 

PRES: It appears that counsel for both sides have the requisite 
qualifications. 

Note. When the accused in an enlisted man, the trial counsel will state (MCM 
6lh): 

TC: I have (not) received a request in writing that the membership 
of the court include enlisted persons. 

PRES (to accused) : You have the right to have at least one-third 
of the membership of this court composed of enlisted persons. Do you 
desire that enlisted persons be detailed to this court? 

ACCUSED: Yes (No), sir. 
Note. If the accused ~as made or now makes such a written request, the trial 

counsel state.: . 
TC: The accused has made such a request which is herewith sub-

mitt$d tothe~o~rt, " , " ' ' 
PRE'i!!i!!: Thilirecl\list win be attached to the convening orders which 

are to be insertedintlie record. ' 
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Note. Thereafter, if the required number of qualified enlisted members are pre .. 

s~nt, the trial may proceed. If not, or If at any time during the trial the re'luire. 

menta as to enlisted members are not met, the president will adjourn the court and 

direct the trial counsel to refer the matter to the convening authority for appro­

"-priate action. When enliaq,d members have been re~uested, they should not, if it can 

be avoided, be junior to the accused in rank or grade and must number at least one­

third of the total memhershlp of the court at all tim.s. 

PRES: (to court members). I shali now instruct generalJy on the 

duties of the court. It is our duty, as members of this court, and our duty 

alone, to determine the guilt or innocence of the accused as to the 

charges upon which he wi1\· be arraig'ned and, if the accused is found 

guilty, to determine an aPPllopriate sentence. Neither the fact that 

charges have been .preferred against the acc.used nor the fact that such 

charges have been rtfel"l'ediotllill;cllurt. is any evidence of his guilt. With 

respect to any offiil'llse to whichthe~e is a plea of not guilty, the deter­

mination of the court liS to gUnt or innocence must be based upon the 

entire evidence in the case lind Clln Gnly be arrived at lifter resolving all 

material issues of. fact and applying the rules of IlIw to those facts. Thus, 

as to any such offense, it is important to keep an open mind until al1 the 

evidence and applicable law have been presented. 
In the course of the trial, it may be necessary to recess or adjourn the 

court. During any such recess or adjournment, you must avoid communl­

cllting with counsel, the accused, witnesses, or other persons, including 

the other members, concerning the trial. 
It is my duty as president of the court to instruct you on the law 

applicable to the case. In this connection, the court is advised that no 

member of the court other than the president may use or have access to 

the Manual for Courts-Martial or other legal authorities during the 

course of the trial and that I may use or have access to the Manual or 

other legal authorities only in open session. DA Pamphlet 27-15 is not 

legllL authority and may be used by me in open or closed sessions. In­

structionsto the court on legal questibns will be presented only by me 

in open session. If, while the court is Inolosed session, I find that it 

will be, neeesslllry.te refer toleWllllauthoritjes, I will open the court prior 

to making $;ny such r,~er(jnce. ..' , ", 1 . 

As Pl'es.id~t.(lfibh(!~Cl,\Ill:11, J "",Ill !1,u~e·i~·.(lJi).en sessi@nupon all interlocu-

tory questiiil~~'l'b,1i1:iJl,~~~eh .• '~Il'dullingthe trial. My ruling 

upon any que,~l\i~,!}:~fJ~'W~r~ .... 1 ~rt:1l0r a finding of not guilty, 

is final. ,.}l:CilW,llN.r.". tily.".riU .. "1' .'. :liI!!I iilGlIwry questions of fact are 

subject to ~.b3eelililll.li>y. 'II!IWMiml\~Qf.1J1:le,.,eourt. Upon such an objec­

tion.themailteNWilllbe.ltlJtltl! •• d •• by. ... v.lilte in closed session. 

,As I have prevtQUsly. ,811t1tei\jII.\\':!il'U,m\!I$t!<keep a'll open mind during the 

course of the··trlal.'Tn'pat1l1b"'la~I··fjb' lifembel' must ever depart from an 

impartial, judicial i>el~{bi'kIiM.Ii4UiM'~i\\!!if a witness. The examination 

of witness.es isprimll'1'ily t.h. e ..• d .•... '. ).III.~d .. ' .. £ ... \I ..... p. em.' on of counsel, and any mem­
ber desiring to question Eiwltfi~'!hI.t$:t·Avst obtain my permission. I may. 

if I so desire, require the 'm,TIlIi>6ir t~:.sUbn'lit his question to me either 

. orally or in writing so thllt iii rlilins-'tt!ay be made as to the propriety of 

the question or cOurse of q.lielltlening. ' 

Note. This instruction should be read. to 'the court from this pamphlet and the reo 

cord will reflect that such instruction Wi's -gtveh. 'The president may not simply refer 

to this instruction as having been given ~ "tho" same court members in another or 

related case. See MeM 58b. After a COUl't has received this instruction, it may, eX-
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cept for the first paragraph theITeQt~ i1\ th~ absence of objection by the accused or hiB 
counsel,be presented to the mem~" ()f the court in writing and the record wtll BO 
rellec~. The IIrst p.ragraph of tll_llI.tru.tions must be read to the members by the 
president in open session in eve,,¥, e.~-.e:~ 

PRES: The,trial will PWlleed, 
Members sworn TC:(The'members ofth(:\ CQurt will be sworn. All persons rise.) All 

members of the coUl'thav(:\'~viou81Y' been sworn.) 
Note. The bath',r.:aY b. omitt~ If all members have been previously oworn, In ae­

cordlince"'lth chapter 5, AR ~-lQ. Otb$rwi •• , a1l persons stand while the oath Is 
, , admllilst6redto the members ot \\1.' court and couns.l. Each member raise. his right 

hand ,and the TC administers the following Qath: 

TC: Each of you do swear (or affirm) that you will faithfully per­
, "'form all the duties incumbent upon you as a member of this court; that 

",' you ,will faithfully and impartiallY try, according to the evidence, your 
:" ' , conscience, and the laws applloable to trials by courts-martial, the case 

"I "" of (the accused now before this court) (any accused brought before 
you); and that you will not disclose or discover the vote or opinion of 

,,;' any particular member of the court upon a challenge or upon the find-
,,;," ings or sentence unless required to do so before a court of justice in 

due course of law. (SQ help you God.) 
EACH MEMBER OF THE COURT: I do. 

Note. Unless the mem~ ot the prosecution have been prev.fously sworn (para 
5--5, AR 27-10), the pr~d.nt will administer the following oath: 

Prosecution sworn PRES (to trial counsel) : You, (name(s) of counsel) do swear (or 
affirm) that you will faithfully perform the duties of counsel (in the case 
now in hearing) (in any case in which you are detailed to act as the 
same). (So help You God;) 

,Defense, :sworn 

",' '," 

, "" ~, ' 

Dis.l08blg, Ji!'OlIl\da ofor' 
ch,,118'111'1", :' ,:,',", ' 
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TC (ASST Te) : I do. 
Note. Unless the melllber. of the defense have been previou.ly sworn (Para 5-4, 

AR 27-10), the presld..,t win administer the foll.win&, oath: 
PRES (to defense counsel): You (name(s) of counsel) do swear 

(or affirm) that you will faithfully perform the duties of counsel (and 
individual counsel) (in the case now in hearing) (in any case in which 
you are detailed to act as the same). (So help. you God.) 

"DC (ASST DC and Ie) : I do. 
Not •• All persons except the TC are then s.ated. 

PRES: The court is assembled. 

I i.<'':A:fter thl'; ~ponJe, "DQ" refers to the Goun •• } who t. eel'lduotlnll' the defens •. 
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Grounds disclosed' ·bY 
records 

Grounds disclos.d by 
enlisted members 

Grounds disclosed by 
members 

Challenges procedure 

Prosecution challenges 

Defense challenges 

~~'Q,!f!1UD.nt 
-di.blbution of chao,," 

. and specifications 

::AGo'l801A 

.' TO: Th~ records of this case disclose [no grounds for challenge] 
[rrounds for the challenge of for the following reasons: he 
(il$ the accuser) (was the investigating officer) (forwarded the charges 
with recommendation as to disposition) (has previously participated in 
the case as ) (is an enlisted member of the same unit as 
the accused) ( )]. 

TC: (Records indicate that the accused is a member of ____ _ 
If any enlisted member "@fthe court is' now a member of the same 
company, battery, 'troo.por·corresPQnding unit, it is requested that he so 
state.) 

TC (to court membersi): If allY member of the court is aware of any 
matters wqich he bell'eves·mllybe'a gr611ndfor challenge by either side 
agaInst !him, .he· sho.lI:ldnow'llt/lte th~' ,!(eneral nature of the matter. He 
should not. state specitltifactlilwhich 'might'tend to disqualify other mem­
bers who h,a1' them •.. 

Note. If disclosed II'rounds for challenge are undisputed and are within the first 
eill'ht !l'"ounds enumerated inparai"aph.62f of the Manual, the president must ex­
CUBe the member immediately. 

Note. Before exercising their right to challenge for cause, the TC and DC may 
question the members of the court, ei~er individually or as a group, to determine 
the existence of facts wiich may be the basis for a challenge. See MCM 62b and 621. 
It is optional with the counIJel ec;mducting the ~nquiry whether a member being ques­
tioned shall be required to answer under oath. See MCM 114g for the form of the 
oath. The voting procedure as to challenges 'for cause is set forth in paragraph 14. 

N ole. If the DC consents, the TC should present to the members before challenges 
copies of only the charges and specifications upon which the accused is to be ar­
raigned. 

Ntjte. Challenges for cause should be made immediately following assembly of the 
court; but a ,challenge for cause may be presented at any stage of the proceedings. 
Challenie. for 'callcse -may:·again be presented, even though once overruled, if made 
on iood cau •• , as newly discovered evidence (MCM 62d) . 

.. . :TC:'The prosecution (has no) challenges for cause ( on 
thea-round ). 

TC: The .proseeution(has nC>llellelhptory challenge) (desires to 
challenge ,pereoopto!1irly. r .. ' , r ~; r I' r 

Note. No t.a;';lr\Ii'iI£~'t!rd''itoip.liIil!j~~,ilYi;6l)~II.\\~. Mty member challenged per­
em ptorlly .I.r.xtru' •• a:'1ilI1!1cidfkt!eI~':CJlC))'\iI'iii~ltiW(l1)I:O: 1>lIl1'rper.mptory challenge. 

TO: El .. r.9 .•. ' .•. ·.~ •.. ~j.ra.,.1 .. ,.y,.r,';.r.f~'!ft'.'.r ... rr .. ,J .. ,lh:r~r:.·.~, '.r\S .. ,e.~.r., ..•.. ~'II .... ' r~; .. ,~.,.r.r .. r .. 'r.rlid.:~. challenge any member of the court:(Oi'c.auiill'tr,r,!" : r.: ",,~:1rr,'rrr 

or~~~;i1f~~ire~~;i~i:fl~f&~;;I~~i&~~~~~~~~e:!"~~~e~ach for cause are 

DC: No. (The' accuse\i"eh~i1~nlies 'I, Ii for cause on the 
ground! .)'1' 

. TC: Does (any of) the accusedwi~h"to exercise his right to one 
perempfory challelige against any member? r 

Note.' Each accused is entitled to Qne pe1.'em,pt9fY,'challenge. 

DC: The accused, , '(has no peremptory) challenges 
( . peremptorily). 

PltES :.The accused will now be arraigned. 
Note. The TO will now pre~llt to the m.mQers of the court copies of only those 

char-res and specifications up(),n which the accused is to be arraigned, unless distrib .. 
uted earlier with the consent of DC. 
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-waiver of reading 
charges, 

-charges and 
specifications read 

-notice of serv,ice 

-end of 8'rraifiPllment 

Motions 

Mction. to di.miss and to 
grant other relief 

Ruling on motion 

Amendment of ~hat\ll8s' 
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TC: All parties to the trial have been furnished with a copy of the 
charges. Does the accused desire that they be read? . 

DC: The accused waives the reading of charges (desires that the 
charges be .read). 

Not.. If the accused desires that the charges be read, the TC now reads the 
charges and sp.clfications on which the Mcused is to be tried, with th •. name and 
description of the acou •• r, the affldav.ft, and the roference for trial. Th"y ar. copied 
vorbatim into th ... cord at this point, raprdless of whether the aceU&&d waives the 
actuall'eadlnr of the cha.ges and specifications. If the accused waives the reading of 
tho ohal/po, the prooeedlnr. continue: 

PRES: The reading of the charges may be omitted. 
TC: The charges are signed by , a person subject to the 

Qode,as accuser; are properly sworn to before a commissioned officer of 
thea.rrued forces authorized to administer oaths; and are properly re-
ferred to this court for trial by , the convening authority. 

TC: The charges were served on the accused by (me) ( __ _ 
_) (on ,19_. 

Note. Unless the date of service is at least S days prior to tho date of trial, except 
in time of war, the accueed may object to this dofect in service (Art 86). See MOM 
SSe. If he does so, the court must gTant a continuance at this point. 

PRES (to accused') : , How do you plead? Before re-
ceiving your pleas, I advise you that any motions to dismiss any charge 
or to grant other r~lief should be. made at this time. 

Note. The arrai8'lllllontls:complete when the accused is asked how he pleads. Nei­
ther the pleas nor' motions ar •. p"rt.of the arraignment (MOM 66,,). 

Note. Motions for appropriate reU.! are waived if they are not made prior to plea 
(MOM 67,b and 69a). MotIons te dlsmi.s should ordinarily bemade before a pll>a is 
ente.red (MGM 67" a!let .61"j.hoceedings and Mtion. on motions will berell.cted in 
the record. Any e,..lanatiQI1.by :th. president of tile accused's right tomovo that a 
charge be dismi.sedb.cmuso.·9",wed by tho .tatute of limitetion. (MOM B8h) and the 
accused'il response th$~~tl!), wilt be recorded. 

DC : The defllnse (has no motions to be made) (moves that specifica-
tion_, charge be dismissed because ) 
(moves that ). 

Note. Dependlnr .upon tho nature of the motion, rulings of the p .... ident .maybe 
either tlnal Or subject t() objection by member. of the court. This maJ;ter i. e"plained 
in paragraphs Sb(S') and.~. It the quostion is one of law, and the president conducts 
proceedings o"tside the pre •• nce of the other members of the COU'l't' ho ",lIlanl\ounee: 

PRES: I will now conduct proceedings outside thetwesence of the 
Qther members of the court on this issue. I cannot and will not cOlllsider 
evidence received or information acquired during these p1'mceedi.qn 
tliiji issue of *,efUtlt ori!lnocemce Qfthe accused or int1!:e.d$mlllum._ 
of an appl'.QPl'iate ,ltlltence if that stage is. rellched. I <III~et I.m.e 
O=~l'l~:'~::e,:Of 1Ihiicl!1urtoj! this information wndwtla,.lidllregaww.y 
.~ in 1l!IiV, personll'l deli/Jeration.s OR the :IInd.:ings 8lI'lti 'sen-
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,Pleas of accused 

-guilty to one 
specification 

-with exceptions and 
substitutions 

Note. When no m~tions are made or when DC indicates that he has no further 
motions, the disposition of pleas will follow. In joint and common trials each accused 
pleads separately. 

DC: The accused, , pleads: To all Specifications and 
Charges (Not guilty) (Guilty) 

or 
To Specification 1 of the Charge: Guilty 
To Specification 2 of the Charge: Not guilty 
To the Charge: Guilty 

or 
To Specification_,',Oharge __ : 
Guilty, .." and" " (, substituting there-
for, " " and " ___ ," to the excepted 
words, not words, guilty). 
ToCharg~:~i(Ni>tguilty, but guilty of a violation of 
Article-':'>:.;. 

Not •. lfi~th" .• a".\\i89d'4"'~I~i!ltto;'l!lE,j{d; ,a plea of not guilty will be entered by the 
president ,to any offense, the president will ad-
vise him on . ~M<;:M 70b). See paragraph 3b(3)(d). 
This if the president has inquired into 
the ' 'other members of the court. 

ExplalUltion to accus.d of PRES time to consult with your 
guilty plea 

Explanation to accused of 
eWect of guilty pl.a 

t'GGJ'801A 

Note. lit 
a.lved. 
sultatlon. 

Note. If the aacu."d·'ll\l,. 
statute of limitations 
cused In aware of'm .. ~'ilgli~.~ 
SeeMCM 58h and"68c: 

be made available for con-

~*.~1/l.~.4.(1 .. oWe"s. ,against which the 
.~'l" ... uum Insur. that the ac­
"o.,~,,,· trial 8S to that offense. 

PRES (to accused): _-,-...,.,.~ 'to (Speci-
fication __ , Charge ------'0'1 ofi'ense of - _ 
____ . _) (all the specifications you have 

admitted every act or omis:~iO;:~ n~~'~' ';~;~:~:~~~l::~~;~: with respect to the ofi'ense (ofi'enss) to . The elements 
of the ofi'enses to which you . !Ire (president reads 
from appropriate proof '" 27':'10 (The Military 
Judge». Your plea subjects (s) of guilty without 
further proof of (that) (those event you may be 
sentenced by the court to the authorized for (it) 
(them). The maximum for the ofi'ense (s) to 
which you have pleaded guilty is 

Note .. The president will -not recite a sentence' .that is grea~r than confinement at 
hard ·labor for 6 months, forfeiture of two .. thiltthr',Plty per, month for 6 months and 
reduction to the lowest enlisted. grade. In officer .cas.s" see MCM 126d. 

PRES: . You are legally entitled to: plead not guilty and place the 
burden upon the prosecution of preving,your guilt of (that) (those) 
ofi'ense(s). Your plea will not be accepted unless it appears that you 
u;nderstandJts meaning and efi'ect and that you are voluntarily pleading 
guilty.because you are convinced that you are in fact guilty. If you are 
notcon:vinced that you are in fact guilty, you should not allow any other 
c.ons>ideta1lions toinfiuenceyou. 

,,~ . 



Findings of guUty 

Presentation of. 
prosecution' caSe 

Introduction of witness 

Use of interpreter 

Oath of Witness 

Formal questions 
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PRES: Do. you understand this explanation of the meaning and 
effect of your plea of guilty? . 

ACCUSED: Yes (no},sir. 
PRES :. Are you convinced that you are in fact guilty? 
ACCUSED: Yes (no),sir. 
PRES: Understanding bh(:ls$ ·mlltt~l1s,do you still plead guilty? 
ACCUSED: Yes, sir. (I desii!1$'t01lIead .) 
PRES: [The' plea(s) of gtiHty'WiHb~ accepted.] [The plea(s) of 

guilty (to ) will not be accepted.(because ).] 
Note. If a plea of guilty has been entered· iind. U ap.pe8.'rs later· that the "plea was 

improvident or otherwise improperly. entered, the' president ,shoUld give ·the accused 
the opportunity to withdraw his plea of guilty. See MOM 70b for other situations 
that may warrant withdrawal of an accepted' guUty ple'a. 

Note. If the accused has pleaded not guilty, "the presentation of evidence on the 
merits of the case normally follows at this time. 

If the accused has pleaded guilty to any le88er' included offense, no finding is en M 

tered at this time. The trial proceeds and evidence is presented. 
If the accused has pleaded guilty to all or 80me of the charge8 and 8pe<>i/icatious 

no further proof of the ·ofl'ensello''WlIlchtheple. relates need be introduced by the 
prosecution. If tho president accepts th.'·plI!Rof guilty, findings wiIl be entered im­
mediately without vote: Fin'dl\tll~.:a:f.'$nller.d. when the president announces that the 
RQ.<!used· has ;beenr found' With his plea. In this event, the' presiM 

dent wI)Vstat,,;: . 

dil<>t!\1V' duty as president of the court to 
of guilty, this court finds 

JIJL."----J : Guilty. 

be made when it will clar· 
and 44g(2). 

Note. When the .. arid.the TO administers 
the oath. .< .. ' ~ ','. ',"''': '-:,"."'7l'" _ ~ 

Note. At the beginning of te.~I,rio~~"f!t~\I!g1't~,I!,'il' i,!jierpreter, the record will 
indicate that an interpreter was u .. d'iall'l!f·~''i~'ol.'::hIIll:b.~npreviously sworn. 
See MOM 60b concerning duties arid itr<Y'Vf6fi1~l!l\I'Mh. . 

TC (to witness) : You swea'r(ot:a~fu)'ithllt the evidence you shall 
give in the case now in hearingshalFbEt'eh~'trtith, the whole truth, and 
nothing but the truth. (So help you Goa.')' . 

WITNESS: I do. 
Note. A witne.s may be sworn by the oath iudicatM or by any oath recognized by 

his religion, 'or by' such acts' or ceremony as 'he' 'declares binding on his conscience 
(MOM 112d). A. to competency of witnesses, see MOM 148. 

Note. The witness now takes his seat· in ,the ,witness chair. Usually, the first two 
questionsiasked' every witness are formal and are' asked by the Te, whether the wit. 
ness'is called by him, the defense, or'the court. 

TC (to witness) : State your full name (grade, organization, and 
armed force) (occupation and residence) .. 

WITNESS: -,-__ _ 
TC (to witness) : Do you know the accused; if so, what is his name, 

and point to him '! 
WITNESS: . 
TC: (Let the record reflect that ,the'.'l'vitnlilss pointed 110 ·theaccused.) 
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'",' .. ------------
Direct examination N:(I~tt."The TO conducts direct examination. A summary of questions and answers afe ',Preserved for preparation of the record of trial. At, the conclusion of direct ex­a'nitnation, the TO announceS: 

TC: The prosecution has no further questions. 
Cross-examination Note. After the prosecution has concluded the direct examination of a witness, the DC may cross-examine the witness. See MOM 149b(1). 

DC: The defense has no (further) questions. 
Redirect and recross- Note. If the defense cross-examines the wjtness, the TO may conduct redirect ex-examination aminatinn; after he has ~ol1cluded, .the DC may conduct a recross..examination (MCM 149b(2». When ,both the TC and DC have concluded their questions, the TC asks the court: 
Examination by the court TC: Ape there MlY questions by the court? 

Note. Any member 'de~iii,Hi~' to' question the witness must first secure permission from the prersidert',,'11}je\p~$S{d,nt:'may 'require the member to submit his question ~ himeith.;.orallyor'IW'w~(thig:'.o, th~t a ruling may be made as to the propriety of th~ ,QueSti6ri., '1h:,qU~~idnm~" :~'Jiitn~ss~s, including an accused who has become a wit~ n.ss,t~. court~nd¥i~~,tJi!~l'\i}'.,j!j.,~,¥,st-,be, careful not to depart from an impartial ~ole (MCMl:4V~:(8')X. T-M'!>' . . '.!lit'll'(I>}' permit the TC or DC to ask further questIOns after exam~'nlltion ·b~,,;tH' ;eou#b.L ,1n1e p're.sident may limit or reject superfluous inter .. rogatiion'/:jHowevet';-,,;if{I'ri-..'ktN&tl; n:ot','Pl'operly the subject of cross-examination of the witness on ,elicited by questions of the court or, its 
-lUetp:pe,r~.",bqt.A' to examjne the witness upon the new mat-ters;· 'When the president announces: Excusing witness (subject to recall). 

Warning witness 

Oral stipUlation 

Recall 

Objections 

-argument ,',', 

Striking testimony 

AGO 7801A 

attendance during the trial, all wit­
~Jl'I~II',"!"'.u the trial has been concluded. At the 

o co.unsel, the witness may be instructed 

any witness 

discuss your testimony in this 
np'fhA accused. You will not allow 

i:b"i\i~ii:t~rob()ut Ute testimony he has given 
or which he tht,elrcllf 
cused, attempts to 
should make the cirl~urtl$tMl(I~.1 
InaUy calling you as a wj.t:neIIS; 

than counselor the ac­
e~tjim(>ny in this case, you 
counsel for the side orig-

Note. Following are examples relating 
tatlon of the cas. by the pr()s."u:tion 'alrd ~bh~ 

jilijl.~lll!litel'. applicable to presen­
matters pertaining to presentation of the case by the defensEr follov"ti;~se,ell~it\lpl!!~. 

. TC: With the consent of the acc~~~d,:,th~ prosecution and defense stipulate . '. .. , - . ) ! ,;;", ' 
N. ot •. p. ri~r.to ~cceptan.ce of .any stiP.qqH> Pi.l!'\r)~~. :p,r.sident should determine that the a~cused Joms m the stlpulatlon (MC:Il:t5~l;j., . . 

. P:aES: The stipulation is (noE)l\ccep~eq. 
Note., When a witness 1s recalled, theTO" rern!ndsi the witness, after he appears before the: 'court-: . 

TC : 'YOU are reminded that yoU aresfill under oath. 
TC: What was the accused carrying?" , 
DC: Object!()n. Any answer to that question is immaterial. 

i Note •. After hearing ,preliminary argument, if· any, the ruling should be made in substantially the following form: 
,'" k/lj3:aES: The objection is (sustained) (over-ruled). 

, .. ,:"Mo .. t,W$.e paragraph8b(3), concerrting.rulings by the president. 
·;NfQi.fIt",J\II'\remarks',or .testimony ordered stricken are treated as follows: 
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-motion 

-ruling 

Admission for limited 
purpose 

Exhibits 
-marking for 

identification 

-identification 

-ob}ection 

-ruling 

-description of article 
for the record 

-authenticated official 
recol'ds and, banking 
entries 
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..;',. ",~" --------

TC: What color shirt was the accused wearing? 
WITNESS: According to what the police officers told me, he was 

wearing a red shirt. 
DO: I moyethat that IInswer be stricken as hearsay. 
PRES: The answer will be stricken and the court is instructed to 

disregard it. 
Note. The president should give such fur-ther i.nstructions in this regard as he 

deems appropriate. When evidence is admitted :only for a limited purpose, the presi­
dent should give appropriate limiting instructions. See MOM 57,,(2), 138U, 140" and 
158b(2)(c). 

Note. The trial counsel, with the aid of any clerk,Is responsible for keeping a list 
of exhibits marked for identification, and for those finally admitted in evidence. Pro­
secution exhibits should be numbered consecutively; defense exhibits should be let­
tered consecutively. Exhibits should not be renumbered or relettered when admitted 
in evidence, but should be admitted by the same number or letter they bore "for iden­
tification," even though there may be omissions in the sequence of numbers or letters 
of exhibits finally admitted because some exhibits were not admitted. The words "for 
identification" are lined out when an exhibit is admitted in evidence. 

TC: I show you that which has been marked Prosecution Exhibit 1 
for identification. . 

Note. The exhibit is shown to' the other counsel who is given an opportunity to 
examine it. 

TC (to witness) : Do y6urti!congize it? 
WITNESS: F do. Ftis'abi'llfold I found in the coat the accused 

was.~ellrl~~:W~~Il,J"s~~pA~d;Jrlllt,. ". .. . 
TC (to witness).: RGW ~o:l(.oM .. y~co.a:lll~e It as bemg the same one? 

...,W~;rN,:Jl~~:'1 .' })It."':! ::,. . 
010.,: Wu!"'~~t!~,JIl~ .i.~J;,#m; i;\I~tification is offered in evidence 

asProsel\utiol'l tiIDblt·,1g~jI'!W~',i.,qn. isr.equested to withdraw it at 
the con~l)js!onof th:cij~)ji.l!l Jli9,u.~mkslll!t~(j~J(wr!tten description) (photo-
graph) for it,] : . . " .j" 

DC: (I object .becaus.e. ' ~,hGIlliQ:.o"'liection.) 
Not •. An exhibit need not b •. offered Mlithils·tl!)l";rlt may be held for Introduction 

subsequently. "~!" ),; ~,; 
Not •. After the offer is made, cross-OJOaIlIln .. tlol)',ma.y be oonduckd by opposing 

counsel, and other evidence may be offel'ed, and-1~ents made };ty either side prior 
to a ruling by the president as to admissib~Uty.' , 

PRES: The objection is «sustained) (overruled) Prosecution Ex­
hibit 1 for identification is admitted in evidence as Prosecution Exhibit 
1 [and a (description) (photograph) may he substituted].) 

Note. Unless the testimony of a witness has developed a full and accurate deserip­
ion of an object to be withdrawn later (MOM 54d), counel should at this time give 
an oral description of the object for the record. Any description substituted for 
real evidence should be accepted by both sides. If ,there is any disagreement, It will 
be resolved by a ruling of the prsident •. , If an 'e"hiblt Is marked for identillcation 
but not admitted in evidence" either it, or' a description, true COpy, or photograph 
of it should be appended to the record. 

Not •. Properly authenticated officiaf·~caids:and banking entries are marked for 
identification and shown to opposing"oounpl(, Se.Jll0M 148b(2) and (3) con .... nlng 
authentication. The offer.isrnade'as .. IQa-II,< . 

TC: Prosecution(jExlili~$t: 2,.'(O,1ll'Glimtification, (a duly authentieated 
extract copy of.the. )t\Qltt\i,nll',,·l1eport .. of ,) ( ) is 
offered as Prosecuiion.Eoohlbltlil. ...." 



--written stip.ulations and 
other adDllaelble 
documentary testimony 

-confessions and 
admissions 

AGO 7801A 

N1)te. Prior 'to acceptance of a written stipulation, the president should determine 
thatth. a .. used joins in the stipulation. See MCM 154b. A written stipulation of 
fao't8 or of the content of a writing are offered and admitted in the normal manner 
Pl\J •• ~lhed for prosecution and defense exhibits, and they may be both read and sub­
mitted t.n the members of the court. When testimony in documentary form such as a 
written stipulation or a deposition is ruled admissible, the document or an appro­
priate' part of it is read in evidence; it is marked as a prosecution or defense exhibit 
for appending to the' record, and the document itself is not shown to members of the 
court, except that the -president may <inspect the writing to determine the admissibil­
ity otits contents (MG}M 154bf2». See MeM 145a concerning depositions. 

Note. To be admissible against, him, ~'confe8sion or admission of the accused must 
be voluntary (MCM 140,,1. A confe,ooionor admission is not voluntary if it was ob­
tained through the ,'use of' coerc!on;' unlawful influence, or unlawful inducement. In 
addition, an accused mUst be advlsedot the requirements of Article 31 (b) and his 
right to ,couns.ll during :tlle Inte~l'.gation. Before such a statement may be received 
In evidence ,It must< allbimi!ti¥8Iy, appsar: 'that the accused was warned of the nature 
ot. the ,oftense of which.hei)'!.s .a •• used or suspected; that he had the right to remain 
silent; that any .ta,te'll.nt.~e,made Could be used as evidence against him; that he 
had the right to 'consult"counsel and have counsel with him during the interrogation; 
and ·that couns.l could be a clV!Ualllawyer provided by him, a military counsel of hi. 
own selection if reasonably avaiUi'ble, or a free military lawyer appointed for him. 
Atter 'the above explana:tiou-, -the accused' or suspect should have been asked if he 
desired counsel. If' he an'swllred in the ..,ffi.l'IJriative, the record must show that the in­
terr.ogation ceased until counsel was obtained. If he answered in the negative, he 
should have been asked if he desired to m.ke a statement. If he answered in the 
negative, the record must show, that the inteIWogation ceased. If he affirmatively in­
dicated that he desired to,make a statement, the statement is admissible against him. 
However, the record must show that the a,ccused did not invoke any of these rights 
at' any 'stage of the interrogation. The following dialogue illustrates the method for 
showing compliance with the warning requirements: 

TC (to witness after introductory questions) : Did you say anything 
to the aeeused eoncerning the making of a statement? 

WITNJDfiS: Yes, sir, I did. 
'J)iJr~didyou sa~? 
W'I~M!lU$S', 1 explained his vi_late t@ him? 
".IiJ':(,t0~1#I.,~li't:~t;eI!!Rll\P:~~~nQ.!p~ou make? 
wIlFM~iljjj'!i,1't~ld4tllm, ,tihat he~WIl."Nuspected of wrongfully appro-

~tm.. a one~ua~lM:f~lIr~fl'ur~uck; U.S. Number _, belong­
to''h;is c~m~~~!'~~<f~·,lIe,,\ls~~,asl\!llal!.carrier, on , 19 _ ,by 
driving ~t~:#'~~~I!»g without authodty. I then told him he did not 
havjlt0 ml\ke.l\'Pystllj:,ement a all ; that if he did make any statement it 
could ~ us.dlifl ~lIifli.llce against him In a trIal by court-martial; that he 
ha(!the ,l'i~ft0 eiJns.u~t counsl,ll and have counsel with him durIng the 
.j11~~r~iI1A1iI~~n~n~ that cQunselcould be civiHan counsel provided by him, 
n¥·lI,t8(ry,lloqp.4I.i@t,hisQW(Il selection. if reasonably available, or tree miH­
tary CI~un'!ll .1Il~inted. ~Qr him, 

TO ,(tG,wi:ttle.lf:.J;lIIiI ;You ask him anything else? 
WI'llN~IiS': Yes. Lasked him: if.he understood his rights and he 

statelil that he ald. 
TC (to witness): Did Yllu ask the accused anything concerning 

counsel? 
WITNESS: Yes, sir, I dId. I asked· him if he wanted to have or 

consuM: with counsel. 
'l1C : What was his reply? 
WITNESS: Restated that he did not desire counsel. 

Not •• If tlhe witness states that the accused dtd 'request counsel, the prosecution 
must show that the interrogation ceased until counsel was obained for the accused. 
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TC (to witness) : What did you do at this point? 
WITNESS: I asked him if he wanted to make a statement. 
TC : Did he answer the question? 
WITNESS: Yes, sir. He said he wanted to talk to me about the 

incident. 
TC (to witness) : Did you make any promises or threats or employ 

any force or violence in connection with, the obtaining of a statement? 
WITNESS: No"sir, I did not. 
TC (to witness) ; Did the accused make a statement to you? 
WITNESS: Yes, sir, he did. 
TC (to witness) : Describe fully how the statement was obtained. 
WITNESS: ( .) , 
TC (to witness): At any time during the interrogation 9f the ac­

cused, did he indicate that he wished to invoke any of his rights either 
with regard to the making of any statement or with regard to counsel? 

WITNESS: No, sir, he dId not. 
,N,Qte",lf th~.witn~s •• inliicate.,tba,t tl\~.c~used did invoke any of his rights at any 

st~1rO of the l1:itel,~OI/l'l-}!i!1l!;'i,~l1,~oP~Q~,~c~Pio,n must show that the interrogation ceased 

at:,tr""t, tim" ~ ~:q,q, ',',~,'" ,lI~,l}l, ?'~""~,;,,911,,,i\, '~, I,:"m,",~,d,',' ",~I\,lI,', ,il,' ',sn,eh time as there had been compliance 
witllthe"r,.Qll11st,Pt ,tl>"i!!~~,tIl~'~I1$.~1:iS'"th., ,rights invoked. 

TC (towitness'¥': Jl!attil<i!)l1·'&eseoutionExhibit 4 for identification. 
Do you recognize'f,t'? ',,;Ie, """ 

WITNESS: J'do. "P,''':'' 
TC (to witness): WhatJ~,~l~;"'",;, , 
WITNESS: !tis the, wrJ,~n.; ~.1l!i!teJII.ent ,which the accused signed 

on 9 Marcb. __ . - ··<nf{t'I.!'~'i '-,j""" 

TC (to witness) : How do YIil\l;(imQW)lt is the same statement? 
WITNESS: ( " ;) ",,:,,:, " 
TC (after showing statemeilt';<1iQ,1/>P): Prosecution Exhibit 4 for 

identification is offered in evidelleeAI$'~bseoution Exhibit 4. 
NQ~. -When:Q statement of the accu.e~::.l$~~"el'ed ,in evidence by the prosecution, 

the accus.dhast •• timonial rights' a. i'ldi.ateq,'~&lQwaltd 'the president will explain 
them to th.accused if he i. not r.pre.ente:d 'by, ioge,\!f qualified counsel. See MCM 
S&h and '1'49'6. ' ' 

PRES (te accused): , 'IlJ:l~ preseeution has offered 
in evidence a statement allegedly made by you and has Introduced evi­
dence to show that it was voluntarily n\ad~ 'by you after you had been 
fully warned of your rights. As the accuscii"in the case, you have the 
right at this time to introduce any evidence you want to about the 
circumstances under which the statement was obtained or whether you 
did or did not make the statement. You also have the right to take the 
stand at this time as a witness for the limited purpose of testifying as 
to these matters. If you do that, whatever you 811Y will be considered 
and weighted as evidence by the court Just as is the testimony of other 
witnesses. You may be cross-exanfioned,'IlPonyeur'testimony, but if you 
limit your testimony to the cireumstlllncGs"sul',rounding the taking of the 
statement or whether youp,!il'd'or IdI'!I'ltl!itmake the statement, you can­
not be cross-examined on the, quettlilit, 'Q:f: your guilt or innocence of 
the oreenseitselif,nor'c~ 'toUll1B'&\':lis!ied on cross-examination whether 
the statement is' true or ':Sliilse.ltn' o'ther words, you can only be cross­
examined upon:the.ltiliril'tVeJ:is":which>you testify about and upon your credi-
bility, but t\C~tid~\I'IF~ngel~e; , , 
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On the other hand, you need not take the stand at all. You have a 
peHect right to remain silent, and the fact that you do not take the 
.stand yourself will not be considered as an admission that the statement 
was voluntary or that you made it, nor can your silence be commented 
upon in any way by the trial counsel in addressing the court. Do you 
understand your rights? 

ACCUSED: Yes, sir. ( .)' 

DC:-The defense (has .no objection) (objects) to Prosecution Ex­
hibit 4 for identification (on the ground ) . [The defense 
has evidence to submit p,ertai~ing to (the voluntary nature of the ac­
cused's statement) (the fact "that he. did not make the statement) 
(and) (calls liS a witness).] 

PRES,: [Subjectt@ obJection by anY member of the court, the ob­
jection is (sustained) (overruled).] [The objection is (sustained) 
(overruled).] (Prosecution Exhibit 4 for identification is admitted in 
evidence as Prosecution Exhibit 4). 

Note. When a confession or admission is admitted in evidence, the president will 
instruct the court as follows: 

PRES (to court members) : The members of the court are advised 
that (my ruling) (the ruling of the court) admitting in evidence 
Prosecution Exhibit 4 relates only to the question of admissibility. The 
ruling merely places the statement before the court; it (does not es­
tablish the voluntary nature of the statement) (and) (does not estab­
by him might be used as evidence against him in a trial by court­
in his deliberation upon the findings of guilt or innocence, must come 
to his own conclusion(s) as to (the voluntary nature of the statement) 
(and) (whether the accused made the statement). He may accept the 
statement. as evidence against the accused only if he determines that it 
(was voluntary) (was actually made by the accused). If he does 

that the statement (was 
accused), he must dis­

~l;t~~!:I~~ei.agalnst the accused. Each 
(~~~~~~[i~~: !\i~#u.ced as to (the voluntary 
It statement) (and) 

(:~~~:~re~~~~=~~~:;~:~~ ·should be considered by him in the statement if he is 

convinced beyond a ::~:;~:i::~:~~~~t~~ (voluntary) (and was) (in fact made by the should give weight to the 
. statement only to the it to be truthful. 

(When evidence has been introduced contesting the voluntarIness 
of the statement, the presidentsh()ul~tai:lor his instructions to that 
evidence. He may use the following instruction as a guide in tailoring 
his instructions: You are further advised in this connection that this 
statement of the accused may not be considered to be voluntary (If it 
was obtained through the use of coercion, unlawful influence, or Un­
lawful inducement, such as ); «or) if the accused did 
not I>.tl\rmatively waive his rights to remain silent or to have the assist­

.ance,.Qf counsel after he was first informed of the nature of the offense 
and advised that he did not have to make any statement regarding the 
offense of which he was· accused or suspected; that any statement made 

, by 'him might be used as evidence against him in a trial by court-
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martial; that he had the right to consult with counsel and have counsel 
with him during the 'interrogation; and that counsel could be civilian 
counsel provided by him, mflitary counsel of his own selection if reason­
ably available, or military coimsel,appointed for him); «or) if any 
of the accused's rights concerning the making of a statement or the 
opportunity to consult with ,Or haye counsel were not observed upon 
request by the accused' itt ~ny sta,ge of the interrogation) ( __ _ 
--). '" 

PRES (continuing): The trial ~illpr(}ceed. 
N,,! •. Ih'tlie'~veht~f adjournlllent(a period exteha\ng beyond the same day) or a 

rece.s, "(IMaM '.49b(2}) the procedure should be asfo1l6w.: 

PMS: The court will (adjourn) (recess) until hours 
( ,19_), 

PRiES: The court will come to order. 
·Note; If the place of trial is changed, or the court reassembles at a place other 

than where it adjourned, the TC will 80 state for the record. See MOM 546 as to 
views and inspections. " 

TC: All parties to the trial who were present when the court 
(adjourned) (recessed) a're again present in the court (except_ 
---). 

Note. The term "parties to the trhlll~"'-'as ,used above, includes counsel, the accused 
and members of the court and, :when:~pplicablei the interpreter. It also includes a 
witness who was not excl;lsed,lpr.i~ri:t0:.~~~,,~djournin&', recassin&" or closing of the 
court, If a member of the, ~ourtJ!'l~~~~iJj;~tom a , .... ion after a.sembly, the ab.ence 
must be shown to havebeell;th •• ~~1!l[~fii.hallenge, physical disability, or the order 
of the convening authority '(1I¥6l1fV.iiWM);\" The ro •• on for the absence mu.t be re­
flected in the record ev.,,''lNft f\{.Il'l~'iliiIi;i\i removal by the convening authority 
(MCM 87b). :,t, "dl.\tJ}'~a.d~ifHb':H''f! ' 

TC: " ," ''';:l~)~s_!IIi8J')&''!!&Ulei'(he is seriously ill) (he has 
been removedfriJ,ttIi·1ih~ ~&,Ii~~~.ta.l!j'l!Jftlie convening' authority for 
good causeasi'dllC!)W¥~' I-ijn9,\j"il'tllitll)qIO; , 

TC :, Cilt). '1ieJI,tt.'. r¥~liiJ.' V.'*,.,~.,.·I~f~.\ :.w." .. 'i.~t.e~e~t 'and has been detailed 
to the 90\lrtb~~,j1'lfl';M") ,,";,,.1 ';"""'" 

iVo!~. U~)i.fl\,'li~~b~nv4'·a~tS;lI.d':~Y ~Ii~ '~fltl.t'?rd.rs a. oonvened the court, it 
'wtll .. )",.· .. ',~.j:.!!\\!\1&~ ..... ,.fA,'. ~ ... 4 ~.i r)p.i.%W'."a.rll$t l"\'.'ell!l.~lIfIW .. 'i.lncorporated in the record, the 

'.trli\1(~od~~1;\\lIllil>:1l1I1I"nl~': "' r;' ,'i i 'I, ;". ) 
.', (! "''l1(@:1~,e~~ ;~'i1lliei'0r(!\er' de1laHh:i.' <i1&])tain _____ 'will be 
·'Ja11fJA'lil1~f!i,t~''l1lh~(j~i't;1~$''c~nveni.ngtlfle 'cilut't"all1d will be insel'tsd in the 

recii:ir/!:" "';;, 
Note. Prooedure :for excusing, swearing,' ana challEmging of the new member are 

.s for original members. 
Not •. If ,a new member joins the court, the trial .hall proceed as if no ovide"ce 

had previously been introduced,. unless a stipulation of the evidence previously intro­
duced is read to him in the presence of the accused" counsel, and the other members 
of the.court (MCM 41f). ' 

Note. 'WhIm the prosecu'tion has completed its 'ca~e : 
.' TO : The prosecution res~,.~' . . I' •. .' ••.. 

. Note. The DC may mak~. any 'l'o,tioA,t~t.a ~lldb~g of not guilty at thl. tl~e or 
, . after the defense has rested, o.r,b.t)I,:,'l,'''"p~s!A.ntrules on such a motion subJect to 

objection by any member; Se.,MOM: ,ij6'(<2'\','Slfb'alld 71a. After ruling initially, and 
before asking whether' any!,fuelllb&r JbjehtlPlio 'liIlO'rliling; the pre.ident shan instruct 
the conrt"a8 to ,the el.msnl1S'.i'tb"'o!fl11118"alidlJany I .... r included o«onsee, thetast 
to b.,,,pp1!ed'lnd.termlnlnlr:'WMtl$t,~h. !notion , should be granted, and any other 
matters which properl;v w"rp~nt,.,ln.wu.tI.nat this time. If" thereafter, a member 
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objilota' to. 1lhe president's ruling on the motion, the court will be closed and the ques­
tloit votiOd'on. See MCM 571 and paragraph 15. 

DC: The defense has (no) (an) opening statement. 

Note. The defense presents an opening statement, if desired, and introduces stipu­
lations, witnesses, and material evidence in a manner similar to that followed by the 
TC"ex4ept·llhat the TC administers the oath to all witnesses and asks the first for­
mal questions pelating to the: witness' identity· and occupation or organization. The 
DC then cortducts direct examination. Further examination continues in the normal 
manner. See MCM 149b. 

Note. The accused maYvt.k.th .• ,.~taJld,a.a wltne •• in his own behalf, but only by 
his own choic_e. If h~. e\ec~~,~ le!p~\t.l,~s!'len,~,_,:.no ,~~mment can be made on his silence. 
If he teotHI.s aIiout · .. r,t.tn·~R~.ll\cam.n. only, cro •• ·.xamination by the TC and 
court mu.tb.Jlmlwa'~~i9i~~fii~r,:';~fe~M .lS8g, ,148o, 149b (1), and 150b. 

DC:'J.\h~;~M.~i;.le~t~; .. tlj)take the st.and and testify as a witness 
it!. kiIlQ.w~ ,b!lhlllil(i/jJlltsi;!teiMl\iml)ny wHI (c@ncern all the charges and 
$\lee!!ftcati0ns}!~hll!~.a;w' ). 

No't •. An aecu •• d'viilb 'j.'\\b't"~'pre.ented by legally qualified coun.el .hould he ad· 
v,leedof hl.'~I.ht.iI:l)"tellt""Wlienrep"e •• nted by legally qualified couno.l, It may 
b" assumed tbe;t thel\!\9\1l1.ecl")Il!.Oib~.n, .orrectly advl.ed of hi. right. and it Is unnec· 
essal'¥ toJnQ1!ire ,If"he ,h,as,pee",sp advi.ed or to explain the right. to him. See MCM 
5S·b. If th" ,a.c~.ed; J~,~?t represented by legally qualified coun.el, the pre.ident 
.hould advi.e him .. s follows: . 

PR~S (t():~~~u~e~) : . , as the accused in this case 
you have these ria'ht.s: 
. Firs.~" ;v,~u may be ~worn and take the stand as a witness. If you do 
tha1;" ,wlliitever y()u say will be cansidered and weighed as evidence by 
the court'just as is the testimony of other witnesses, and you can be 
Cfl>ss"examined on your testimony by the trial counsel and the court. 

d::i;'~1\'~~ii~@1J<!win&'may be used if there is more than one specificatiO'll: If 
i .y.o:u., t.jl,$Pi~Yllbout l~ss than all of the offenses charged against you and 

Y0U fil0)d!lCIi,w,ant to oral> not testify about. the others, then you may 
b, Cilt\l~jlf.9\MCli!if!i~y,abllut these effenses' concerning which YOR do testify. 
You wHfnetbe questionell"aoolJ.t anY'ioffenses concerning which you 
,do tl\lt'_jl!!_Jiil!A~i(\l~lIl1$\ejl(al'!linlltion is relevant to an offense 
concernin~?,,~I~~'i~~~.,~i~i~·~~J~'I~i,i ." 

lBeQCf)nlllj$l0lil~~ir,.~!Ji\It.litj".ijri\>i\ fs,saynothing at all. You have 
a rilil'ht 110. filEl;<1!lI!i. :!dl 1011 wiJlHI"Il!Jlu!lWif'~(iunlb'so the fact that you do not 
takethewditm.liI~stll)n1!l' yiJU1'8el!f'WtU nat count against you in any way 
w.lrtih ,JJhll:::,ei1f:l;r.t>lt 'c'w,iJl.not be considered as an admission that you 

" . !~~. ,., .. ~ ... ,.M~. i!~*.!ie. ,ll:nLt, be,ce .. tntnen.ted on in any way by the trial counsel 
., 'mll\~IiI~"lAl~he'eIiiUl"~. ' .. '.' i 

.••.. ".~ .. ,.~.:k.:g. ~'4i!~#~.·,):~.:.",~.,.oW~.U .. 't.:.:,!,.It)l.iour. cou~sel. and then advise the court 

.. ~~,~~~.~, ~\flY .. :~.te ... r~ .. ,.~. '. !It .. .!. f;y, WI to. remam sIlent . 
. < ,DQi'~Hii4~~"!'tT' ". ,. . 
Note,lU'~~~.i~~!lJI~iel~~!t(fiqim&lTI'F'Yithe TCwill administer the oath and a.k 

the followln"p!r4llmlfuw.Y. ,\\~'Bljlirt.i'''fte'r 'which ,be procedure follow. that of other 
defen8i!'witn$:$$es~i h; ~;;~'-{\i! h:' '141-:, ,;d" ' 

TC: S~~e'rlJu,:I', ~Il: .. ~,' ~»~." .. : ~;,:":".,.a4, ~'. ?r&,./ilnlzation, and Armed Force. ACCUQ ... ;o. .' ,ft! .. '''' ... If.' . " '.' '. 
, ',i' ~ " t .• '" 'm IH<)I;:t 4.1" t",· ~', " 

TO:. Are .you thliIlClll1.~~:;t1!.; tlWl·III1SS!i ,.) 
AGG:USBlD:¥eIi.'S:U;.'''''' ... ".,; 1 '. i 

'N .to;· When. the d~f~n.f:,~4'.:.~3~*lite~It.~~~: ,. 
DC: The defense rests. 
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Note. The TC,may c~1101.' ~ecall witnesses in rebuttal; thereafter the DC may call 
or recall witnesses in ,~buttaL Upon completion of any rebuttal testimony, the TC 
should announce: 

TC: The prosecution has no· further evidence to offer. Does the 
defense have any further evidence to offer? 

DC: It dOes (not). 
Note. The president may permit or' cause' the recall of any witness, including the 

accused, and- the reopening of the case by either- or· 'both sides for the introduction of 
testimony previously omitted (MOM 149/t) ... 

TC: Does the court wish to ··have any witness caIled or recalled? 
PRES: It does (not). 

Note. The right of the members of the cour.t to ~ause the recall of a witness or to 
call for additional evidence is subject to an interlocutory ruling by the president as 
to the propriety thereof (MCM 54b). Normally, the TO will conduct the direct and 
redirect examination of witnesses called by the court. However, the president may 
permit court members to question a witness, directly at any time after the TC has 
asked the initial formal questions. See MCM 149b(8) for details concerning the pro­
per examination of a witness by the court and for limitations which may apply. 

PRES: I will now conduct proceedings outside the presence of the 
other members of the court to discu8swith counsel for both sides and 
the accused appropriate Information acquired 
by me during these by me in my delibera-
tions on the findings or . that stage of the proceed-
ings is reached. This . be conveyed to the other 
members of the court; 

required. If'··th"~eliol;',nlb 
argument. IiVl~blt\61rltl!;o~ ,,",<it 

waives opening 

'i!ll!!"~a:~~'!'~'~:' and if any argument is 
72). Arguments are not 

.·.'0."'.' for each may make separate 

PRES: Has the I>r(l~e~~f6i{'l~l~l\'lttll further to offer? 
,:t 

TC: It has (not)'. 
PRES: Has the defense anYthing !fllrther to. offer? 
DC: It has (not). .' .. ;.'N· 

PRES: I will now instruct the' court as required 
73 of the Manual: 

by paragraph 

,Note. The :president will recess the court so that, he may have, time, to, prepare in­
structions and he may request counsel for 'both sides to furnish him with proposed 
tnstr~ctions ,(MC14 7Sd). The president will diseuss instructions with counsel for 
both sides and 'the accused 'out of the presence ,o'f the court and thereafter win in­
struct the court in open 'session, in the presence of 'the accused 'anc;l counsel for both 
sides. The instruotion will necessarily vary in' each case because of the different facts 
and cir.cumstances involved. The .. pl'elddebt, shall. 'Igive the mandatory instruction re~ 
quired. by paragraph 7.8 of the Manual, apdcA'l'bI(j]~'i6l(c) and any additional instruc­
tions reqiJired by law in light 'of, theAd~,mt1)lsta.n@;s!Jof the case. For instance, when 
an .issue is raised .as totl)e, ll\~!l~ ... li~!1p}l.81~m.', .. ~y. ,of th~ accused, the president will 

instruct the .c.ou.rt as .. t.o .. the r.eq.ul .. ~~. !II, .!.m! ... l.iM .. ~."'P.!.l .;9 .. of In th,s rega.r. d .. s.e. e.M. 0 .. M 1 .. 22. In­
struct~ons must be given a's.-to"'~h-e,~~~~~t'J'~~~t:the offense charged in ~ach, sl?eciflca-
tion, the elementa 'oha9~ 'l~~tJ~!lJ¥lI~4I ~~~!!.e in issue, each alllrma'tive defense 
reasonably injs~lIe, .and iII'1J!IJ!11!1I1<'illll'iW.\4Mqltillellal connotation. If theve Is ,an ac-. 
cePted .. 111e.~;,0~,Il11M~lq,o~»>~_\!),%1I4qA'Qt!1"l!s" the president may in.W.tc~htlw·a1lten­
tlon of the court to th~,~~i~,L!!t','~;i'l'~ifu~ther proof of the olfense to. which· the plea 
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relates' need be .introduced by the prosecution to warrant a finding of guilty of that 
offense (MCM 73a). 

The president will conclude his instructions with the following: 
PRES: The court is further advised: 

First, that the accused must be presumed to be innocent until his 
guilt is established by legal and competent evidence beyond a reason­
able doubt; 

Second, that in the case being considered, if there is a reasonable 
doubt as to the. guilt of the accused, the doubt shall be resolved in favor 
of the accused and he shall be acqui:tted; 

Third, that if .there iaa l;'e.as~mabl.e doubt as to the degree of guilt, 
the findings must be in II; IOwerdegl;'ee as to which there is no reason­
able doubt; and.' 

Fourth, that the. burden of proof to establish the guilt of the accused 
beyond reasonable doubt is upon the Government. 

-The final determination as to the weight of the evidence and the 
credibility of the witnesses in this. ease rests solely upon the members 
of 'the court. You mus't liUsregard IiliYc6mment· Jts~atement made by 
me during the course of the trial which may seem to indicate an 
opinion as to the guilt or innocence of the accused, for the court mem­
bers alone have the independent responsibility of deciding this issue. 
Each member of the court must impartially resolve the ultimate issue 
as to the guilt or innocenct of the accused in accordance with the law, 
the evidence admitted in court, and his own conscience. 

Note. The court should be furnished a findings worksheet which may be col)lpleted 
by the court in closed, session by striking out inapplicable language and inserting 
app.ropriate words and figures. The findings worksheet (app A) will be appsnded to 
the re~ord of trial as an appellate exhibit. 

PR1llS: Does either counsel have any objections to the instructions 
given? 

TC: rid:.,.... ,..-,........---,-

P~lI;S: 
during deliberation and vot­
deliberation by the memhers, 

1tt"tli~i'Pcii\i~ht the members In closed ses-·~:~~~~I;~l:~:::E~!~· leave the courtroom except 
sion. If during··th~lrl'd\lllli.i<ilJtit6ll 'doubt as to the applicability of 
the law or the effe~t '01' c.rtilllfi·e;>ld~frbe; 'lIu6lt'ao'wliether they may make a ftndlng of 
guilty of asp~ciftcatlon by's"bstltutli>hs'·,(ifd"e,(cept!ons, or whether there is any 
lesser includ$'d"'otfens'e of'which they nuty,,:f\n:(l'tllifaeoused guilty, the court may open 
and request'· cou"tisel'lfor both sides' to pres~nt legal authorities on the question. See 
par~gra·ph' 1. The request and replies bY"counsel willbe in open session in the pres­
ence· of the .acoused and his counsel. No legal authorities may be used by the court 
members durinllthe deliberations, This trial guide may be used by the president dur-
ing the deliberations. 

Not •. When the court has been closed the members deliberate and vote on the find­
ings. See MCM 74 and paragraph 16 for the method of voting, the number of votea 
required and the rules applicable to reconsideration of the ftndlngs. When there Is 

" more than one accused, separate findings will be made as to each accused. During the 
deliberation and voting on findings, influence or superiority in rank will not be em-

f t,· 'plQyed in any mannerjn an attempt 'to control the independence of members in the 
. : i ·"·LJ",; ;")'~ "'~. ·'(~'*tirciSe of their jlidgrnent. ,No finding should inClude any indicatiori 'of the reasons 

·F ,'\ '·:,:,j\1lU'i,':,1 :66'r,tntdting it. ~.,;' 
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-verified by accused 

Evidence of previous 
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Matters in .aggravation 
extenuation, or 
mitigation 
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PRES: The cOlllrt, will ,come to order. 
TC: All parties to the trial who were present when the court closed are now present (except ). 

Not •• The acoueed and h!s' .• oullool no"maiIy report w and stand before the presI­dent when the findings a·~e' announQ$d. 
Not •• The pr.sidel\tr ... ds"thelftndlnllB from the tlndings worksheet. PRES: ___ _ 

PRES: The C0ti1it<t will now hear the personal data concerning the accused shown on 1Iifiei ahargs sheet; II'Il'd"wfil receive evidence of previ­ous convicbi01i1s; if''IIlny. 
TC: 'The' first page of the oharge sheet shows the following data conosrniffgthe aceused: ____ _ 
TC: Does the accused have any objections to the data as read? DC: (He does not;) (The accused objects to .) 

Note. If any of the datA. are in error, corrections should be made. Errors claimed by tho accused which the TC is not readilf able w verify will, if of minor impor­tance, be noted in the record and no furth~l:". a~tion- taken upon them; if of material imp.ortance the president may direct verUieatiGn' of the error claimed before the . court'proceeds to vote upon the sentence. 
Note. If the TC has no eviden~ of a·ami.sible previous conVictions, he should state: .. 

TC: I have nQ evidence of 'PI1\1viQUS Qonvictions. 
Note. If the TC has .Vld~l'.~' Qf a~~.II>I. provio"s conviotions, it Is offered at this time. Ordinarily, this!" 'p.ti!,br,ol!6'flnr"mdhaving admitted in evidence a duly authenticated e"tract· cov#'dfi4!lt'd·,fliilCU"tf'8 'inilttary personnel record of previous oonvictions (!lUll 'J:l!o~m491l!i.,l':&U:lti.(M'{d."'illnl!iil\r admissibility of previous conv!c-1I1Ons,m.et'olltih Mt1l.M,q'~~_tth,IWCl'lms'.Ubk.vid.nce he announces: , TC:P~~~eu:ili(jn'_i!llre ;ri;;;:"J;'liI~ia.i)tiftcation, a duly authenti­

cllted:( e~tr~e~>,' ;~~p#::;b~;l~Hg, ¥~,4J~~;' mIlitary 'pers~nnel record of p1'evH%ts eortvl(!t'fonV(1I);g)j1~0m.trI.iItlfi;,ls 'Oti'er,,11 In eVIdence as Prose-cution exhibit . '" _ 
'. . . ,_. ': ~ i DC: (No objectien.Y'(Theaec!lttlfd@Jil.jeets to on the ground that .) . II 

PRES: (The objection is overhd.d 'and prosecutien .xhH~it __ _ 
for identification is admitted in evid.lIee'AS jJrGsecut!on e~t_.) (The objection is sustained.) , 

Note. This is the proper time for the TC w in\rRliu.o any matter tn "fI'_Vation, if admissible (MCM 7I)b(8», and the DC to introd\loomatter In eXtenuation or miti­gation and for the accused w make a statement If he de.!res (MCM 750). With res­pect to matters in extenuation and mitigatlOn .oft'ered bY' the detense 01' rebuttal thereof by the government, the president may, treJax the rules of evidence to the ex .. tent of receiving affidavits, certidcates, and oth~r writings of similar apparent au­thenticityand reliability (MCM 75c(1) and 146b) .. 
Note, It maybe ,assumed that an accused repr.eented by lell'allf quallfted counsel has been correctly advised of his rights to tes"bf.!6y:,as;lJet out below. When the accused is not 80 represented, or when the president con'~idei's it necessary, he may give the following explanation: .f.{ 

PRES (to accused): .'YQuare advised that yOu may now present evidence ilt ei!!tel1liH1l1l!!lb"~ri'm!tigation of the offense(s) 
of which you stand C0ri,v'i~t~j;I':tGlj.':m~;litY'0u wish, testify under !lath a~ to these matters: Iilr ¥e4:~;li:'r~\U~1nsi!ent, in which, ~ase the court wlll not draw an,y In[er~.o'$,,1'r\ilm ¥Ol;trsllence. In addItIon, you may, if you wish, mllilte Mlu1liliwIilrn s~nt in mitigation or tll 8lCttenua-



, :: 

Arguments 

Sentence instructions 

Voting on sentence 

tion of the offense (s) of which you stand convicted. This unsworn state­
ment Is n(lt evidence, and you cannot be cross-examined upon it, but the 
prosecution may offer evidence to rebut anything contained in the 
statement. The statement may be oral or in writing, or both. You 
may make it yourself, or it may be made by your counsel, or by both 
of you. Consult with your counsel and advise the court what you want 
to do. 

DC: The accused ____ _ 

Note~ See MCM 75j.concerning the scope of permissible argument. 

TC: The pr(;)secution (will make an) (waives) opening argument. 
DC: The defense (wL~~,make a) (waives) final agrument. 
TC: The prose~~tiqlF.vill make (a) (no) closing argument. 
PRES: Has t)1N!r9Secution anything further to offer? 
TC: It has (not). . . 
PRES: Has the defense anything further to offer? 
DC: It has (not). ..' ... 

Note. Before closin'g·'tlhe' coUrtt!J!or'deliberation and voting on the sentence, the 
president shall instr\1ct .the ~oqrt ",s",equired by paragraph 76b(1) of the Manual 
and shall insure that he tailors hi. In$truction as required by that paragraph. See 
also paragraph 6d. This InQiud.s"dwslmr the court of the maximum permissible lim­
Its of punishment which may b~ Imposed for the otl'ense. of which the accused has 
been found guilty, but the ,pr,e~i~en~ ,wi.U npt recite a sentence or refer to a sentence 
specified by the Table of Mal\lmum~nlshments (MCM 1270) that is greater than 
that the special court-martial, Is autlho~i~ed to, impose. If the president has any ques­
tion as to the maximum punishm~nt, th~t may be adjudged in a case, he may request 
counsel for either or both side$; ltO\, procure, and present pertinent information con­
cerning the matter for his consideration. This information will be given in open ses-
sion in the presence of the ac~used and~ counsel. 

Not •• See MCM 76b(2) and (8) and;llaragraph 17 concerning the method of voting 
and number of votes required, and MCM _76d regarding sentence reconsideration. 
The court will adjudge a singhi .ente,!ce ·to~. ~ll.th. otl'enses of which the accused 
was found guilty. A separate sen~n~e ni\ist ,be ,~djudged for each accused. During 
the deliberation and voting on the sentence, ,:!nfllienc(; or superiority in rank will not 
be employed in any manner in an attempt to:·'co~i:rorthe independence of members in 
the exercise ot their judgment. . , t.., 

PRES: The court is advised .that tll~·,maximunl punishment which 
may be adjudged for.the. ollle~se;"':)o(which the accused ( __ _ 
___ .) has ~en;llound;g!llil~r,,~s:, .. ~Gonftnement at hard labor for 
__ months) ,(For,feiture}')~v~:W?tib~i:\,p$ pf his pay (per month for 
__ months)) and (,Re4\1c£lq~!i~o, ~'the grade of , E-l). 

It is the sole responsibtlitY"of the members of this court to select an 
appropriate'sentence~The men'ibel1s,·,may'.consider all matters in extenua­
tion or mitiga1lion as well as, those in aggravation, whether introduced 
befol1e or 8IJlter ftndi.ngs (and evidence admitted as to the background 
and character of the accused) (and the reputation or record of the 
accused) .(and the reputation or record of the accused in the service 
for good conduct, efl\ciency, fidelity, courage, bravery, and ). 

Note. The court should utilize a sentence worksheet to assist in formulating its 
sentence. See appendix B. If -used, the worksheet will be appended to the record as 
an appellate exhibit. 

Court closed for' gelltence . PRES: The court will be closed. 
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Note. Only the members of 'the court will be present during deliberation and vot­
"":lng'(MCM 76b(2». 
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Court opens 

Sentence 

Improper sentence 

Adjournment 

PRES: The court wHlcoh\eto order. 
TC: AU parties' to thi trj.~l· who were present when the court 

closed are now present (except . . ). 
Note. The a~cused a~d his co'~ris~f normally report to and stand before the presi-

dent when the sentence is anho\hlc~d. ' 
Note. The president l'eads,-th~~s'(mt'Eince 'from-the sentence ·worksheet. 

PRES: ___ _ 

Note. An ambiguous <if .ppar~ntiY lii.gal s.~tono. may be called to the attention 
of the courtby·th.·iT<ll,'Se~'MOM 760; 

PRES.:"ifl1as the . prosecution any' other case to try at this time? 
TC: (Ibil:ve nothing further.) (I'have another case to be tried. I 

reqUests. minute recess.) 
. o'PltES: The court will adjourn to meet on future call. 

\ - - ' 

20. Special Court-Martial with a Military Judge 

a. Procedure for Article 8P (a) Session of a Special Court-Martial 

Session called to order 

Convening orders and 
referral of charges 

Persons present 

Reporter detailed 

34 

N'ote. The following procedure should 'be used before assembly when there is no 
approved request by the accused for t:rHtl'by MJ alone. If such request has been re­
ceived and approved the MJ should' use 'the'- l)l'ocedure in paragraph 20b. After ser-
vice of charges, subject to ArtiCle . theMJ' should call an Article 89(a) session 
attended by the accused, 'de:tEmse counsel before assembly of the 
court and without the The MJ should, if appropriate, con-
duct an Article- 89(ti) where an approved request is made 
for trial -by MJ j arraignment, receive the pleas a 

record. ~:'~:;~i:&:1i~ sible for keeping a 
Not •. The MJ should examine the .' 

DC are apparently quaHfied. 

Certain portions of this aug· 
. 8'9(a) session held after assembly 

lI~J1I ... o"ee'linlrs verbatim ()I4:CM 49b, 
of the Manual and herein. He 

of each opening and closing 
';,otherwiise. for insertion In the 

with any clerk, is respon~ 
lOa. 

, ascertain that the TC arid 

TC: The court is convened by ; (as amended by ,) 
a copy of which has been furnished' the military judge, counsel, and 
the accused, (and to the reporter for insertion at this point in the 
record.) (and which will be inserted at this point in the record.) The 
charges have been properly referred to this court for trial and were 
served on the accused by (me) (_) on ____ _ 

TC: (The following corrections are noted in the convening or-
ders: ). 

Note. Distribution of the convening 'orders shOUld, be made sufficiently in advance 
w.ith a request that TC be notified of' any ~r.~,o~.' _$il.'ly minor changes such as typo­
graphical errors or changes .of grade due, ,to Pl'Onl0tion since the issuance of ,the or­
ders can be ma4e at trial. Any ~orr.~tionWhio\{'4if.ets the identity of the Individual 
concerned must be ma4e by an ani~'\i\~l!"~~~r •.• ,' . 

TC: The accused and th\il,f,C'i)LcjlWiLllg persons named in the con­
vening orders are present::' ., . 

. " ,';' ': ,,';;'; r; ,! , '; ~," 

Not •. When a reporter has beeno4.~!I1!!1id"l1ih~ire w.iUannounce: 
TC: has beeri'd!\bll:rlM reporter for this COUl't (and 

will now be sworn) (and has prev-iously been sworn). 



-. . .; .......,. 
Reporter s!wo~n 

Qualifications of 
prosecution 

Prior participation by 
member ,of prosecution 

Introduction of defense 
couDsel 

Quallf\eatlons of defense 
counsel 

Quallfioatlons of individual 
counsel 

. .(Vote., The oath need not be given to the reporter if previously sworn, and the re· 
90~!1~9~.iI~~t~ (Art 42). A reporter that has not been sworn will stand with right 
hand raise<t; the Te, right hand raised, faces the reporter and administraters the 
oath. 

. TC:.You swear (or affirm) that you will faithfully perform the 
·dutiesofreporier (to this court) (to any court to which you shall be 

detailed). (So help you God.) . 

REPORTER: I do. 
Te: The legal qualificlltlons and status as to oaths of all members 

of the ·prosecution. are cOffectly 'stated in the convening orders (ex-
cept that . ). . . 

TC: No member of the pvoseeution named in the convening orders 
has actedas.iniVelittigll1)j,llgQffieeri·lniJi~ary judge, court member, or a 
member·af\lhe deil!l\nsll.-fuiitbiis'·eIiSiI;'0r as ·ceunsal for the accused at a 
pretllialJnvestigatieti or other ;proceedings involving the same general 
matter. 

Note. If any member of the prosecution appears to be disqualified, the MJ will 
take the action indicated in MCM 61e. See MCM 6a. 

TC: By whom will the accused be defended? 
DC: The accused is to be defended by ( , the detailed 

defense counsel) (and), ( , the detailed assistant defense 
counsel) (and) ( , individual counsel). 

Note. If any detailed member of the defense is absent, the MJ will proceed as fol· 
lows: 

MJ (to accused): It is noted that , the detailed 
(ASST.) DC is absent. This trial will not proceed unless you a~ee to 
his absence. Do you a~ee? 

. ACCUSED: Yes (No), sir. 
Note. If the a .. u •• <\ 4esbe. ·thepres.n"e of the absent counsel, the court will be 

adjourned until.such!,coll\l •• l isobtalne4. 

,,'IFC}·Wwl\ lIou~sel,.'nprGssntinS"ithe accused staie whether the legal 
qualifi~a~IQlts:'~~'.i!1rajj~~'~W':t~"\2~~"q~i::~~~' d.etailed members ?f ~he 

.. defense .ave.~9r.~.~*i';~!,~~~n;,!lir'i~~!!:'J)6~Xe;tilng orders (and will 1U­

dividu!!1 cPull~el,$.t~~ .. h,is,; le~al ,qual~~cariRn.S).? 
DC: The legal qualifications and status as to oaths of all detailed 

members of.,the .defense are correctly stated in the convening orders 
(except that ) .. Theaccuaed has been advised of his rights 
to counsel established by Article 38 of the Code and paragraph 48 of 
the Manual for Courts-Martial. 

IC: I am (a member of the bar of _____ ) (certified by 
The .Judge Advocate General of the under Article 27 (b) 
and I have (not) been'previously sworn.) 

Mdte. If the individual counsel is not qualified' under MCM 48a, and a bad conduet 
disCha'rge is - '. accused: 

Unqualified IndiVidual . MJ: necessary legal qualifica-

coun.et ,. tj~~li~~=~~;!~~~~~~bY the detailed (defense 'who (is) (are) properly 
.". individual counsel who 

1=~:~!~~~ the detailed (defense counsel) ~ . [the opportunity to obtain another . 
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Note. If the accused does not'desire to proceed with detailed counsel, the MJwfl:1 
adjourn the session for, a reasona.ble thue 'to allow the aecused the' opportunity to 
obtain another individual cpurisel. See· MOM 58c. 

Note. At this time the accused will be questioned by the military judge about his 
under8tanding~ of the various rights to counsel under the Uniform Code of MiUtary 
Justice. If the accused is not ,~epre.ented,by legally qualified counsel certified by The 
Judge Advocate General of an armed ,force (Ai-ticle 27(b» the military judge will 
conduct the interrogation immediately following this note. If the accused is repre~ 
sented by legally qualified counsel "lItlfted 'by!'iThe Judge Advocate General of an 
armed force, the military )?~~ will pl!Q~edA:p:.~the interro~tion beginning at "Ex­
planationto Accusedof Art),cle 88 Rig~ts."Iftll~ ,\~~used, in response to any ques-
tion concerning~ his ·understartding of any "qf ~ns'; rf'ghts, responds that he does not 
understand, the military judge will explain further so that the accused fully under-
stands his right. 

MJ:( to DC) Has the accused been advised of his right to be 
represented, by legally qualified counsel? 

DC: Yes (no), sir. The advice and the accused's response has been 
shown to the TC and is presented to you for examination (fig. 2-1, 
para 2_13, AR 27-10). 

Note. It the document indicates that the accused does not desire such counsel, the 
military judge will continue ~ 

MJ: The document will be apPended ,to the record. 
MJ: (to accused) .... Mou-have the legal right to be de-

fended by a legally qualifiedco .. \!Il)~,el...,..a lawyer-at no expense to you. 
If you choose to be !lefe,nd~4, 1;ly,,~uch a lawyer your detailed defense 
counsel may be relieved by the ,cc'>TIvening, authority. Do you understand 
this ,right? , ,,' 'j'" i"", 

AqC'!J&li:P; Yi~I'(n,?V1!~.Jl .. ~)O: ". ,,' 
Note. If the accus.d~l)~~t)~m~1!I/(~"th.'military judge continue.: 

MJ: Undel'~~~,{1l~,~_'I),f,d!:tIYOU want to be defended by a 
" mi1~tlll!;Y,ltliW,y,~~U1I!'~"'~)~.f1!ll!11:"'" 

~GCUSilll311~~\I~i .. I(m,~1)"''''''$·1 .. ''' 1 ' 

Note, LNh.J. a¢cll.~lbid.lIlreSi:,IWIIJklJcjli..mlI.4}ijl>uns.I, theceurt will recess and the 
TC will,nQti~y ,th.'JloH,er)ln$"t"M'lJwR~Y1'!,%;t'l1l9l\'i"~9nvening, legally qualified coun­
sel has not be,en"qet",ile,' d",l?,' u~ "J?~~if!, qa, to'r?! .i\g" .W!J'\a.,~' bllItyof CO,unsel has been re-
ceived, it will be attacheet .to tpe .e.cci'da$'an:ffJ!~ ate ,OlOblbit. See MCM 6c and ,~ 
cha~ter 2, AR 27-10. If the accu~U'd()' •• ~ot lIJpIM:. ch counsel, the trial will pro-
ceed. . ' " .' .. 

Note. If the accused is not repres.nted'by'·hidl*,du4l,c'~lan, coll"sel the military 
judge will conduct the following interrogatlou?,'>I!I!::1W.)l\ccu.edis represented by such 
counsel the military judge will proceed to "Lndi),idual,Mllltary Counse"" 

MJ: (to accused), y@ll. have a right to be defended 
by a civilian lawyer provided by you at no expense to "the. government 
in addition to detailed defense counsel. DQ you understand this right? 

ACCUSED: Yes (no)" sir., 
Note. If the accused is not represented by imUv:i(l,ual military counsel the military 

judge will conduct the following interrogati,on;..it,lth&(~accused is represented by such 
counsel the military judge will proceed to 4jRi,gh~,.to Associate Cou1'\sel." 

MJ: (to accused): i '" ,I (~9\\q!llso have the right to .be 
defended by military coun~el, IIl'W~wr QJ,' .1)pn.)awyer, of your own chOice 
if reasonably ilvaila~le i1l,!lde~tjolj/t~E~l\tl\iled defense counsel. Do you 
understand.this,f~~~ L '''''' ,in" .. , . ,"";' . ' 

. ACCUSlj:P;rll.l(~!li)".s\r: d, ,f' , 
MJ: ,H MQ.l!qM§'d,e~~1i\!l,q,',l\<Il;n~htsltr;ial by a civilian lawyer or by 

military counsel of your,p~'4!Il\i!iO$l,i'(±J!.ame ,·of detailed defense counsel 
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Prior participation in the 
case by defense counsel 

Explanation to accused 

Action when cou~sel not 
desired 

Excusing counsel not 
desired 

MilItI!ry judge .wof" . 

'and assistant, if any) will act as associate counsel, if you wish, or 
. (lie) '(they) may be excused with your consent. Do you understand 
th~stight? 

ACCUSED: Yes (no), sir. 
MJ: Do you wish to exercise your right to individual counselor 

military counsel of your choice? 
ACCUSED:~ ____ __ 

Note. If the accused wishes to exercise his right to individual civilian counselor 
military counsel the court will be' adjourned for a reasonable time to enable him to 
obtain such counsel.' 

TC: Has any membei>of the defense (including individual counsel) 
acted as the accuser,' a fueinberof the prosecution, investigating officer, 
militaryjucige •. ol! M~~_iofthe.flourt in this case? 

DC: '(No. ~<lun'sel ~0f the' ile'f.lilse has so acted.) ( • a 
ineMi!ei'iQ£ th~ ~~~etl$'~~~,aJ~ia~,~~,as,:,. '.' ). 

N"t •. If a melitber·of.fu..i,JI>~~"8e;,RalI ,1l~~I~~ .. ted in the .ame ca.e a. a member 
of,·thepvo •• cution, h~ ",lUII •• xilu.iid\!nlhtodlately (MOM 61/(4». See MOM 6a. In 
other .oa •••• the<MJwiillid'llHlhe ,licieulOd: 

MJ: ;( thcl"regLlla.r\y d.etailed defense counsel) ( __ _ 
__ ), previously' has acted' as· .. ·' liii .;,j' in this case. He may not 
now defend you unless expressly 'requesteciby you. Do you want his 
services in this case? . 

ACCUSED: I do (not). 
Note. If he does so request, the proceedings continue. If he .does not request the 

services of the counsel, the MJ will excuse him. 

Note. If the excusing of counsel because of prior participation (Art 27(a» 
deprives the accused of counsel having the requisite legal qualifications (MOM 
48a) or of qualified 'detailed counsel (MOM 6b), and the accused desires the serv­
·ices <Of"'8uch' a .d~taned 'counsel, the MJ will recess the session and the TO will 
'~V9r,t,t". mattar to the .conv~ning authority (MOM 61/(4». 

N ~t~: . A~Y ~ounsel ~ot'< desired by the accuse<l' :may be excused by the MJ if the 
ac.u •• ~ stl!t~s '0 ; j' .' .... .• . " 

.. ·'A¢Q\f:iiEP.i;f~~n()t want th,e,,~r~Ilu.J~JYddetailed defense counsel) 
(\\pd) i(as~i,~t!)n~;dW~Ps~:!l9~~.-'U;f~o:il1\~(as. associate counsel) in this 
case. ' .. _:'1: 't,'\ -' I' _ )t.'"'"',.-'", "?,···~~.i'1.~ _ ' :""',' -.j!·t''':~J,·}-a~I_\ n-r '(u: -'I',;.', ;.':~),JdJ :~ .. ,,' -!Ji1-lJ.n 

Note. qoul)"l,nllJi"i~.j~~hdl~",j)J).h.09l1f1td[",will!i~ excu.ed at thl. time (MOM 
6af(~~) .);f tlj~~dfull'Mri!l<llMt4l1l1lt«Q.1lll .. lljlMd one or more detailed defen.e 

.cou.n .•• 1 ,i., pro.lII'. ll~.~ml"il\i 1\.~!>4. !\P;fII~IJlMlbltl!O.~. II!\)lfthe chief defense coun.el .hould 
, m~ko ·.n.l\lIno.!,n"m,'il,h~l1n~I~)i!iI:;~)rjl ~ii"fi8l>\'liib'i:(i)oun.el who are not to act will 
be excused. ;, l' _',~;;, "\:' -I:' ','1·;' ,< i:'-:;'~:1~,i.f"':A·f_':-;'':'JH(lpii:; 

¥ol';,r:I~ l\ppears·,thafl;.coJ.l$ll.$J.; f~hiib0th sides have the requisite 
qualiftcations. ., ;;bH~. ,[,,,,.I', :' . 

. TC: All personnel of the cllUirtll_IlUiired to be present have been 
sworn (except .)'" ,., ;,i;.:: ·'.If': 

Note. If the military judge ha. not b.en p~e".\b{,.ly .worn. the following proce-
dure applies: ' 

TC: You, , do swear (or affirm) that you will faith-
fully and impartially perform. according f6 your conscience and the 

:: '. ,w Illll'l'S. applicable to trials by courts-martial. all the duties incumbent 
l\liWnyou as military judge of this court. (So help you God.) 

. ,MJ:.I do. 
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, .,.:W?!~ •. ,Th. mllitl!r.Y judge admini.ter. the oath to the members of the prolOcution 
" 'l'!1 YI1I.t·}!f{~,)t~~g"hOt: previously been sworn. ' 
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MF (to trial counsel): You (name(s) of counsel)' do swear (or 
affirm) that you will faithllllUy perf,orm the duties of counsel (in the 
case now in hearing) (in any case in which you are detailed to act as -1', 
the same). (So help you God.) WI' 

TC (AND ASST Te): r do. 
Not •. The oath is then admin;swred by the military judge to the members of 

the defense, including hldividuri.l counI~~1,'w40:h~ve not previously been sworn. 
MJ (to defense, counsel):Y@u(nll:me(s) of counsel) do swear 

(or affirm) thatYPll wHl flli~h:f1tl\i'p~r;e,Qrm ,the duties of counsel (and 
individual counsel) (in the case now,inhealling) (in any case in which 
you are (leWl~IUoact'lls t)le same).,(Sohelp you God.) 

-PC ,(,A;SSTDC ANDIC): I do. 
No,te;; 'Fhe T~C, now states the general nature of the charges and discloses every 

groundforchallenge believed by him to exist in the case (MCM 62b). 

TC : The general nature of the charges in this case is _____ _ 
the charges were preferred by ; forwarded with recom-
'men~ations as to disposition by ( ) (and 
_____ ) ; and investigated by . The military judge 
wiJ,Inot be a witness for the prosecution. 

Not •. All persons who have forwa~lI.d!th~!charges should be stated. 
TC: If the military judge iis"(iil'llare ,of any matters which he be­

lieves may be a ground fO.l'"ch~lIenge by either side against him, he 
should now state suchml\;tters,J:' 

.~~:r~;~~:~,;~~::~ to, challenge for cause, the TC and DC may 
J, ,1!!1,! ••• ;~isj~n'", ot faets which may be the basis for a 

t!~"filllitations on inquiry into the eligibility 

~f!i~~ll~ellge for cause against the mili-
~1I'il:d're Qn the ground ). 

. ch:iHlenge the military judge for 
cause?"'" ' .. " '.' .... .....,.,," ..... " 

DC: No. (The a,CCll~~~,'¢~~!!~ti~~~ Jhe military j,udge for cause on 
thegrollnd __ )." ."", ," ,re': " .. ; , 

MJ: The challenge is(shlitillrl~<i);'<d~iU'.J),. 
Not •. See MCM 62b as to disclosing .ground'j':liJ~~'+dnal\enge. If dioclooed grounda 

for challenge are undisputed and'are'·wrt~'in tl1e,'JftlUJt eight grounds enumerbted in 
MCM 62/, the MJ must excuse' himself' immeillatq)4>;. Ilf 'thegroundo discloo~d are 
other than the first eight grounds, the MJ"moij':.lI:cus •. himself, When the 1\:IJ ex­
cuses, himself, he will adjourn the session' ' and 'report the matter to the convening 
authority for action (MCM 620, 62h(4». 

MJ: I have not received a request in writing for trial before a 
military judge alone. 

MJ (to accused): , you are advised that you have 
the right to request in writing'trh!l: tby:me alone. D@ you understand 
thiJ!' fight? 

ACCUSED: Yes (No), sir."" '''~, 
Note. If the accused answe.s inthed riegtllif1ie,the MJ will' explain further. See 

MCl\f 58d(2) ,61g andA.ticl."16,.:.(i';"," .,'.',' "",""",' :i' 
MJ: 1iJnderstand!nil!':itlWif~tl'jdo yau' want to be tried by me 

,a:!one'! '. '~;" '~-.i,.<.i!';_d(:·! i"n l.J 

ACCUSED: Y $S)~li\01)"s'i'r. 

*Af~r -tbift~~~~~4f :~~~~~~~~,,:~;~~'~~t~j~(), ,f~ ~_nducting the defense: 
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Request for enlisted 
membership 

£xplanation to. accused 

Al'raignment 

-distribution of cha.rges 
and specifications 

-waiver of reading 
charges 

-charges and 
specifications read 
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Ahite. If the accused answers in the negative, the session continues. If he an­
swers 'in the affirmative, the MJ will give him an opportunity to. consult with coun­
sel ,and. submit a request in writing. See MOM, appendix 8e. 

Note. If ,tbe ,accused requests trial by the MJ alone, the MJ must satisfy himself 
that the reque~t, has been made knowinglw and voluntarily. If the TO contests the 
appropriateness of a one officer court, the MJ should hear argument!! from TO and 
DO prior to deciding 'the issue. S.eMOM 58d(2)a and paragraph 9-50, AR 27-10. 
If, the MJ approves'- the 'requ~st', \ ~he MJ maY' announce that the court is assembled 
and proceed with trial'of"the'dM •. See b below. Any request will be attached to 
the convening orders, ;whi_ch, at~,!t,Q."b~, inserted .in the record. If the accused ex~ 
pressly declines to sul1mit,ai"~$lllW!t tQr,tvial by the MJ alone, or the MJ denies 
the request, the tdat~},w}\I~)~,~~~~~Il~Lw",'" ,'" , 

N o.te. When, th" a<lll,ul\Oll;J~J''1\\,jI,r\J@~9#1lI'~~Bn'',t''. ',l'~ should state: 
TC: 1 have'I'6nl!l:tJ)MlIeeetv-8(ihaHT,eq.NestHn"writing that the member­

Ship@f the ci4l.\i,i(j;H~(ll)l!l!l",eil1¢fb$d.IIP'ill'$~Si '., ' 

•. ':: ..... ~~'~.~.l .. i'.\'~<It\. ~SM.r.l.'\.'.'~9W.:!~.,.~.tJ"t):lEt ri/lht, to have at least one-third 
liI;tj~~~,m~w)ill~~:Q.~'bh~CffU~ c@/Dposed. of enlisted persons. Do you 
want enllst'$\fperson to be detailed to this court? . 

l'" ~C,QlJ.~~plYe/! (no), sir. 
, '; ,~-;Ng:tfh,;.,lf :~he _ accused, has made or now makes such a written request, the TC 
'rpreJie!,(to it to the MJ. 
>l,i .!,',;t\1J: (This. request will be attached to the convening orders and 
, . wJ,ll1\,~.e'in$erted in the record.) 

, ,1¥iO,t6, •. ~ 1£' !!iuch a request has been made and requirements for enlisted member .. 

. 
'1!iI1.:l!\'I:"\\~I>.'AAP. ear to have been met, the MJ will inquire into the matter to Insure 

';~0ml1JttiJ~. B.tore assembly of the court. See MOM 61h and Article 25(c). 
:i/ .lr~ J.filJ;el~\,'T.he -Article 39(a) session continues. The MJ may proceed to dispose of 

"t-l :~tocutory) motions raising defenses and objections, ruling upon other matters 
., that, be ruled upon by the MJ, and performing other procedural func~ 

the c1l8,~g~~;, 

... ",i". the presence of court members. The MJ should rule 
admissibility of evidence at this session. Evidence may be 

. for subsequent consideration by the members rather than 

if possible, hold' the arraignment, receive pleas and enter 
ac •• ptedplea· of guilty at an Articie 89(a) session prior 

copies of only those charges and 

, furnished with a copy of 

. DO: . '. 1~~~~~~' ;~~: read? \' , ,of the charges) . (desires 
that the charges be 

Note. If the accused d •• ires ,that,tJ\.,ohWl!~~\jb~fre~d, the TO noW reads the 
charges and SPecifications on which.,~~.:a4cUl\~;tV\ Is '1:0 b~ tried" ,,<,,\th:the name 
and description of the accuser, the affldav:~t; and',~hft'referenee'for·trial. They aN 
copied verbatim into the record at _ this .point, r~gardless of whether the acc.u8$d 
waives the actual reading of the ch'li-rges and Specifications. If' the accused waives 
the re'ading· of the charges, the proceedin-gs (!ontinue: 

MiT:'l'he reading of the charges maybe omitted. 
TC: The charges are signed by . a person subject to 

the code, as accuser; are properly sworn to before a commissioned officer 
·of. the,armed forces authorized to administer oaths; and are properly 
J!;:IfW.iJ!edto thlscourt for trial by • the convening au­
"1Ih01liItY. . 
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--end of arraignment 
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TC: The charges were served on the accused by (me) ( __ _ 
__ ,) on , 19_. 

Not •• Unless the date of service Is at least 8 days prior to the date of trial, ex­
cept in time of war, the accused may object to this defect In service (Art 85). Sea 
MCM 58c. If he does so, the court must grant a continuance at this point. 

MJ: , , how do YOJl plead? Before receiving your 
pleas, I advise yeu that any motions to dismiss any charge or to grallt 
other relief should be made at this time" 

Note. The arraignment is complete when the aecused is asked how he pleads. 
Neither pleas nor motions are part of the arraignment (MCM 66a). 

Note. Motions for appropriate relief are waived' if they are not made prior to 
plea or :prior' to the conclusion of any Article 89(a) session held prior to assembly, 
whichever occurs earlier (MCM 67b and 69a). Motions to dismiss should ordinarily 
be made before a plea is entered (MCM 67aand 68,,). All proceedings and action 
on motions will be recorded, See MCM 5ad, 66, 67, 68, 69, and 122. Any explanation 
of the accused's right to move that a charge be dismissed because barred by the 
statUte of limitations (MCM 5Sh and 68e), and the accused's response, will be 
recorded. 

DC: The Defense has (no) motions to be made. 
DC: The defense [moves that Specification __ , Charge _ , 

be dismissed because of former acq'uittal, on , by a court-
martial convened pursuaht' to , dated , 19 _, of 
the charge of (reel1:ingcharge and specification in full)] 
[moves that ' ~, 

Note. :rhe MJ rules. on, ~11}~.~r~OC1ito~y questions arising ~urlng the proce.edlngs. 
Any ruhng by the m\lItii;'ry'~\I'd&'e "upon a quastlon of law, mcludlng a motIon for 
a lIndlng<'o! not·gnlltyF'ori.ulftfu"tin~lhtetI6cutoryquestion other than the factual 
issl1$o'l: m.enta:I''i1e.~'O'n.tbtlI'bV'of"tlli~\'II~cu"d, I. 'flnal and constitutes the ruling of 

. thecoUI<t. $.11~67\~!\U4'4>b!iiu'! -,;, .. ' 

' ... ' .... m~: :r:~ii"!M.~ '~.f~.3. ':~~.;.;:.'.,(~~~.JIi'!I ... ~d:~':,J~. an .. t~d), (The accused will not be 
reQ1UI,'$(/ to. ,P'~~~;'W(.~Pe,~~«~!ltlon I I " ,Charge ) 

Note. The MJ maY"'lllle.'on,,,th. faatua\Assue, of . mental responsibility, but the 
issue must be" presented. ,to,the, coUtt~te.La .. &mbl¥, with appropriate Instructions, 
to ascertain if any member objeets, to the rulinr. (,MCM 122b(4». 

Note. If charges- are amended on motion't.r,'otlherwise or after a motion to sever 
is granted in the cas. of accused jointlY1Charged, the amendment will be formally 
stated for the record. See. MCM 69b(8), .For .x~mple, after a motion to sever t. 
granted, the formal amendment may be in the following form: 

MJ: Each Specification is formally amended by striking out the 
words "and ___ ," the accused who is not now to be tried, and not 
the words "acting jointly and in pursuance of a common intent," and 
by inserting after the word "did," the words "in conjunction with 
_____ , "the accused who is not now to be tried, Trial will 
proceed on the charges as amended, 

Note, When no motions are made or when the De Indicates that h. has no further 
motions, the disposition of pleas will follow. 

DC: The accused: , pleads: 
To all Specifications and Charges:~Not lI'uilty) (Guilty) 
To,Specification! of the €harge:Guilty 
To SpecifiClliti@u2of,the Cilallll'e: ,Not'gllilty 
Te tile.Cilangtl;.GuiltYi 

", 1,'_"-: ,;" .. ;;.: ". or 
ToSpecii(tca,tlen "";:"",; .GlilalilgIL_: Guilty, except the words .. 
~" and ,I . i, (, sllbstituting therefor, respectively, the words 
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" " and " ," to the excepted words, not guilty to the 
, sQostiliuted words, guilty). 

Te Charge _: (Guilty) (Not guilty, but guilty of a violation of 
A.rti~le _). 

Note. In any case in which a plea of guilty is entered, the MJ should explain 
the meaning and effect of the guilty plea (MCM 70b(2) and (3». The following 
inquiry and explanation should' be used: 

MJ: Have you had enough time to talk with your counsel about 
your plea (s) in this, case? 

ACCUSED: Yes (N9l, sir. 
Not •. If the accus.dhas" rduB.d,te talk with counsel, the plea should not he 

received. If the answer .~s, "no,',~ r .t,Q~.1 ,necessary time will be, made available for 
consultation. ., 

.ii" 
Not.""Iitth. M~I\~.lI,pl."ds.lrUilty::t!':a)¥.er included offen .. against which the 

statute,ofllmitatiions 'haS apparel1tly run, ,the MJ should insure that the accused 
Is 'aware"of"l)ia ,taoht'tli interpose the 'statute in har of trial as to that offense 
'('MOM' 111111, 680); , 

Not.. The MJ may consult with the TC and DC as te their opinions of the 
mnimum authorized punishment for the offenses to which the accused has pleaded 
guiltY'and allow them to submit legal authority if there is disagreement. 

MJ: The maximum authorized punishment for the offense(s) to 
, which you have pleaded guilty is ( ). 

Note. The following applies only when a bad conduct discharge is authorized. 
The ~~cu~ed should be informed that if he is convicted of two or more offenses the 
authorized punishment for which is 6 months or more, he may receive a bad conM 

duct ,discharge (sec B, MCM 127c). If the maximum punishment would be increased 
by proof of admissible prior convictions after findings (MCM 75b(2) and Section 
B~ MCM, 1270), 'the advice should include the prospective effect of proof of these 
ec)nvictions. This supplementary advice may be: 
"l{owever, [if the court receives evidence of two or more previous convictions ad­
judged during the 8 years next preceding the commission of any offense to which 
you plead guilty, the maximum punishment would be: a bad-conduct discharge, 
confinement at hard labor for , forfeiture of two-thirds pay per month 
for _ months, (and reduction to the lowest enlisted grade]." 

MJ: Do you understand' the maximum"authorized punishment for 
, the offense(s) to Which you havep'll!aile(i'~i1ty? ' 

Not •. If it appears that the aeou.gd' W~. ~viou.ly of the opinion that the 
maximum authori.ed",puni.hment,;cWa."Gther'~an determined hy the MJ for the 
offen .. or offen •• s of which he, ha.pl.a~.d guilty, he will he given an opportunity 
te consult furth~f'W'it1l':llh.WO\and'1IItEIt&~fter."press any changes in his plea. 

MJ: ,I" ";", :YOU' have pleaded guilty to (Specification 
_~_ ,"ehii!r~e"" , ) (the lesser included offense of ) 
('!tI. ~h~ !fP~~i~9i\1li\&ns il;nd charges). By so doing, you admit every act or 
omission and every element alleged with respect to the offense(s) to 
which you ,have plea!i1ed"guilty. The elements of the offenses to which you 
have pleaded gu.mfyare . Your plea will subject you to (a) 
find,ing(s) of guilty without further proof of (that) (those) offense(s), 
in which event you may be sentenced by the court to the maximum 
punishment authorized for (it) (them). You are legally entitled to plead 
ntlt gllilty and place the burden upon the prosecution of proving your 
gudilt of (that) (those) offense(s). Your plea of guilty will not be 

, aGc.pted unless it appears that you understand its meaning and effect 
IIml:that you are voluntarily pleading guilty because you are convinced 
that you ,are guilty. If you are not convinced that you are guilty, you 
.liliai4tlil'''Atlt a1l6w any other considerations to influence you. 
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',I 

-addition~l explanation 

-verification of guilty 
plea 

-acceptance of guilty 
plea 

Erroneous advice 

Findings of guilty 

MJ: Do you understand this explanation of the meaning and effect 
of your plea of guilty? 

ACCUSED: (Yes, sir). ( .) 
MJ: Are you voluntarily pleading guilty? 
ACCUSED: (Yes, sir). ( .) 
MJ: Are you convinced that you ar~ guilty? 
ACCUSED: (Yes, sir). ( .) 

Note. If the MJ considers· it appropriah;!, ,further inquiry and a more detailed 
explanation may be conducted. This ,m,ay fnclu'de, for example, inquiry into the 
reason for the guilty pleas, and inquiry into and explanation of any agreement 
involved in connection with the pleas. 

MJ: Understanding the things we have discussed, do you still 
want to plead guilty? 

ACCUSED: Yes, sir. (I want to plead ). 
Note. If the accused persists in his proposal to plead guilty and the MJ finds 

cause to doubt its providence, he may discuss the question further. In ally case, the 
MJ should advise the parties present of his decision as to accepting or rejecting 
the guilty pleas: 

MJ: [The plea(s) of guilty will. be accepted.] [The plea(s) of 
guilty (to ) will not be accepted (because )]. 

Not •• If a plea of guilty has 
was erroneously advised that 
authorized for the . 
advise him of' "the· 
withdraw his'. 

appears later that the accused 
was other than that legally 

he pleaded guilty, the MJ should 
and give him an opportunity to 

for other situations whiCh may warrant 

specification will be entered im­
b.een accepted by the MJ (MCM 

to a plea of guilty to any 
the MJ announces that the ac­

plea. If a plea of guilty has 
". MJ will state: 

.. ·isi.m~as. military judge to inform you 
that, in accordance with' your pleas af rguilty, this court finds you [of 
all the speCifications and,charg~s][ ]: Guilty. 

Note. At the conclusion of the session, theJdJ' ,,Should state: 

MJ: This session is (recessed)~adjourned). 

b. Procedure for Special Courts-Martial Other Than Article &9.(a) Se88ions 

Informal inquirY 

Seating 
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Note. This procedure guide may be used for trial by a court composed of MJ 
and members or MJ alone. When the MJ is sitting alone, he should make appro­
priate omissions from the procedure. 

Items marked with # are omitted if previously covered at an Article 39(a) 
session. 

Note. Before the MJ calls a special court-martial to order, he should examine 
the' convening order, determine that the accused and a quorum are present, includ­
Ing one-third enlisted persons if they have been, requested, and that the detailed 

",~riaI1 ~unsel and ~efense eoun!:u~L az:e :appallelltl¥ qualified. See MCM 36c(2). He 
shouhj, also verifY the qualUtcations ot.any indil'idu~l counsel. See MCM 48«. Wit­
n.s~~. shoiild be e"cli.ded~romthe 'cinj,troo¥except when they testify. See MCM 

'58':I'.M'.!tter. resolved at 'a\\' A)'tM~kg'(a) ~~!sionneed not be considered anew if 
·ilIi. ·'dlil\li!lin.ta!rce~;fJi.mllii:/':U!\l!l'i~li~&·aM a~~used' is not deprived of any rights, 
.• 1i1Ih,asl\the,:"illht,'t.Tr,'~J1$61l;lfbefi>r~'· assembly, trial by military judge alone, the 
villiit.' .qf, a:P,:~»»~1iI'~ ':Il~~~lh~.q,)"e'lJlf¥lh.nlisted, court members, or the right to re­
qu.st:'9\\ff'ift.~,~O]!lI'fln~e,e. ~tti~l~ ,l~, . . 

No ••• 'Dh •.. memb.,., .. if ·an;v"are ..•• ated alternately to the right and left of the 
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Court called to order 

#Convening orders 
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Presence of accused 

# Detail of reporter 

# Reporter sworn 

#Qualifications of 
prosecution 

#Prior ,participation by 
member of prosecution 
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president according to rank. The MJ is seated apart from the members. An accept­
able seating arrangement appears below: 

MJ: The court will come to order. 
Note. When a reporter is detailed, he records all proceedings verbatim (MCM 

49b anrl'58d, subject to the exceptions set forth in appendix 9 of the Manual and 
herein. He is responsible for keeping a record of the hour and date of eaeh opening 
or closing of the court, whether for recess, adj.oul'lnment, or otherwise, for insertion 
in the record. When a verbatim record is D()t authorized, the TO, with any elerical 
assistance, is responsible for keeping a summarized record. See MCM, appendix 
lOa. r 

TC; The court is convened by , (as amended by ) 
a COPY' of which has been furnished to the military judge, each member 
of the court, counsel, and the accused (and to the reporter for insertion 
at this point in the record) (and which will be inserted at this point 
in the record). 

Not •. If the convening orders were previously distributed at an Article 89(a) 
seSSion, they should now be distributed to the cou~ members. 

TC: (The following corrections are noted in the convening or-
ders: .) 

Note. Only minor changes such as typorraphical errors or changes of grade 
due to promotion since the issuanqe of .th~ orders can be made in this way. Any 
correction which affects the identiiiY of the pal'ty concerned must be made by an 
amending order. ' 

TC: The following persGns hamed in the convening orders are 
present: ' 

TC; The prosecutiON is, ready to proceed with the trial in the case 
of tte Unitecl Statell'aliaiNit,~name,' grade and organization of each 
use ), who (isJ) (are)· pl'esent·~ln'cou!l't.r ' 

• ••.. . '. . J 

N bte;qhaPter Ii," AR 27':'io), •• "laestiiat p~rsonnel, of the court need not be 
swo.ln in i1re'p""fI.'nteof"the-'a: .. ~ •• ~:'l'a~accus';d are present solely to permit 
swearing iD,t~.lr p~esenc. ,of ,~~o~'0'!ft9Ia\li" and c)erlcal assistants of the court 
who are requIred to 80t \!n<\er,,9ath and' werono1l previously sworn (MOM S8b 
and 112c) Art 42), the' oro wm )naketihe" foll&w.fng , announcement: "In addition, 
the following accused pel1sons, -who will :be: 'exOUfJed \after' the oaths have been ad­
ministered to those officials and clerical assistants ,of the court who are required to 
act under oath, are present: . u-

Not •. When a reporter has been detailed, the TO will announce: 

TC: has been detailed reporter for this court (and 
will )low be sworn) (and has previously been sworn). 

Not •. The reporter rises and stands with right hand raised; the TO, right hand 
raised, taces the reporter and administers the oath. 

TC: You swear (or affirm) that you will faithfully perform the 
duties of reporter (to this court) (to any court to which you shall be 
detailed). (So help you God.) 

Note. The oath need not be given to the reporter or other court-martial personnel 
if they were previously sworn and the record so .. ftect. (Art 42). 

REPORTER: I do. 
TC: The legal qualificatiONS al1d status as to oaths of all members 

of the prosecution are correctly stated in the convening orders (except 
that ).' 

TC: No member of the prosecution named in the convening orders 
has acted as investiiatil1lro~cer, military judge, court member, or a 
member of the (lefense in this case, or as counsel for the accused at a 

, . ;.(' 
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#Introduction of defense 
counsel 

#Qualifications of defense 
counsel 

#Qualit\cation of 
indiviqual counsel 

pretrial investigation or other proceedings involving the same general 
matter. 

Note. If any member of the prosecution appears to be disqualified, the MJ win 
take the action indicated in MCM 616. See MCM 6". 

TC: By whom will the accused be defended? 
DC: The accused is to be defended by ( , the detailed 

defense counsel) (and), ( , the detailed assistant defense 
counsel) (and) ( , individual counsel). 

TC: Win counsel representing. the accused state whether the legal 
qualifications and status ~s to oaths of the detailed members of the de­
fense are correctly stated in t~~~",nvening orders (and will individual 
counsel state.Jhis legal Cilualiftcations).? 

DC: TheI.ralCilU:llll~iItJttlollsi'llind· statilsas to oaths of all detailed 
members .@f'ithe . deftmse lIil'~' C'brre't!1ll~ 'stated in the 'convening orders 
(e!!:cept that ). The accused Msbeen advised of his rights 
to counsel established by ArtiCle 88 of the Code and paragraph 48 of 
the Manual for Courts-Martial. . 

IC: I am (a member of the bar of ______ ) (certified by 
The Judge Advocate General of the under Article 27 
(b) ). 

Note. If the individual counsel is not qualified under MCM 48«, and a bad con­
duct discharge is authorized to be adjudged, the MJ will advise the accused: 

#Unqualitled IC MJ: , does not possess the necessary legal qualifica-
tions to defend you. You may be defended by the detailed (defense 
counse!) (and) (assistant defense counsel) who (is) (are) properly 
qualified, or you may attempt to obtain another individual counsel who 
is properly qualified. What do you desire? 

ACCUSED: I want [to be defended by the detailed (defense 
counsel) (and) (assistant defense counse!)] [to obtain another in­
dividual counsel]. 

Not •. If the accused does not desire to proceed wI~h detailed counsel, the MJ will 
adjourn the court for a reasonable time to allow tlte accused the opportunity to 
obtain another l11(livldual counsel. See MCM B8e.'·· , .. 

Right to qualitled counsel Note. At this time the accused will \1i~'<iue81if6i\i(1 Jjy' the )tI1/ltary judge about hi. 
and Article 88 rights understanding of the vano';s ~Iir"ts t~:i~o\lll~l)lI1)d.r the Uniform Code of Military 

Justice., If the ~.cCU,!!,d 'S )"Vl.%~!,!n~Jb~, 1"lIa11y qualltled counsel ~rtltl~d by 
The Judge Advooate.G .. nev~liot ,A'ii ~~Il'forM(~rtlcle 27(b» the mlhtary Judge 
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wi1l conduct the' 'Iri~ertd., .. ,~,a.j)\AA.'~.llm\\~.~I}{19l1l1.W .. n. Ii.i .. thls note. If the accused Is 
represented b~ .).~I~;~~.~ii/ib)l)!1I,.iJJ~;lIyJTl),e Judge Advocate General of 
an arme.d· force, ~hei!!lllllt~jJ 3:\I4~j~~I!lIi!i i to .i,the interrogation beginning at 
"Explanation to A~lI~?; \qt'i\lJ!ljl'ttll~"'III~~~'" If the accused In response to any 
qu.stiQu conc~rnlng 111., Jll\~t\r~\\ijllllli .ilt: anr pf his rights responds that he does 
notlmderlli!and, ibll~'mlflt~l!y1ijd'ierr"'ljl{>ij,pIMn further so that the accused fully 
understandshis"ljtli:t:, . iii':' ',i· I.,::;"" . i·' 

MJ:(to DC)I.Msr' tb~'Jaceilse(iFibeen'advised of his right to be 
represented by legally. qualified'oOUllseI?, 

DC: Yes (no), sir. Tbeadvice,anll:the:accused's response has been 
shown to the TC and is presented: to y@u ~or examination (fig. 2-1, 
para 2-18, AR 27-10) 

Note. If the document indicates that the accused does not desire such counsel, the 
In\1ltary judge will continue: . 

MJ: The document will be appended to theirecord. 
MJ: (to accused) , you have the legal right to be de-
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fended by a legally qualified counsel-a lawyer-at no expense to you. 
If you choose to be defended by such a lawyer your detailed defense 
counsel may be relieved by the convening authority. Do you understand 
this right? 

ACCUSED: Yes (no), sir. 
Note. If the accused ansWers in the affirmative, the military judge continues: 

MJ: Understanding this right, do you want to be defended by a 
military lawyer at no expense to you? 

ACCUSED:Yes, (no), sir. 
Note. If the" accused desires legally qualified counsel, the court will recesS and 

the TO will- notify the convening authority. If, upon' reconvening, legally qualified 
counsel has not been detailed, but a certificate of nonavailability of counsel has been 
re .. lved, It wllI be attached to the record as an appellate exhibit. See MCM 6. 
and, chapter 2, AR 27-10. If the accused does not desire such counsel, the trial will 
proeeed. 

Note. If the accused is not represented by individual civilian counsel the mili­
tary judge will conduct the following interrogation j if the accused is represented 
by such counsel the military judge will proceed to IIIndividual Military Counsel." 

MJ: (to accused) , you have a right to be defended 
by a civilian lawyer provided by you at no expense to the government 
in addition to detailed defense counsel. Do you understand this right? 

ACCUSED: Yes (no), sir. 
Note. If the accused is not represented by individual military counsel the mili­

tary judge will conduct 'the following interrogation: if the accused is represented 
by such counsel the milillarry judge will ,proceed to "Right to Associate Counsel." 

MJ (toaccuse'd): ' . " you also have the right to be de-
fended byihiilft~rYh~~Ii1r$ElI,.J\lv\yer~r·non lawyer, of your own choice 
if reas6I1aolY"a"reIjlt&I~)ili~atli~itin fo' detailed defense counsel. Do you 
understand~ 'this right?·" . 

ACCUSED: Yes (no), sir .. 
MJ: If you are defended at this trial by a civilian lawyer or by 

military counsel of your' choice, (N amI! of detailed counsel and assistant, 
if any) will act as associate counsel, iLy:ou wish, or (he) (they) may 
be excused with your consent. Do you understand this right? 

ACCUSED: Yes (no), sir.·, 
MJ: (If detailed counsel is absent); (Name of absent counsel) 

is not present in court. You are entitled to be defended by each and 
every defense counselor assistant defense counsel named on the con­
vening order. Do you understand this right? 

ACCUSED: Yes (no), sir. 
MJ: Do you wish to exercise your right to (individual counsel) or 

(military counsel of your choice) or (your right to be defended by 
each counsel named on the convening order.) 

ACCUSED: ___ _ 
Note. If the accused wishes to exercise his rig"ht to individual counsel, military 

counselor his right to the presence of·, .bsent counsel the court will be adjourned 
for a reasonable time to enable' hJm to oJ)tain"such counsel. 

TC: Has any memberpf thedt\fen~e.(including individual counsel) 
acted as the accuser, a memher.of ·the prosecution, investigating officer, 
military judge, or member of the C@urt in this case? 

DC: (No counsel for· the defense has so acted.) ( ____ _ 
a member of the defense, has acted as ____ . __ .) e) 
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Note. If a member of the defense has participated in the same case as a member 
of the prosecution, he will be excused immediately (MCM 61/(4». See MCM 6a. 
In'other cases, the MJ will advise the accused: 

MJ: , (the regularly detailed defense counsel) ( __ 
____ ), previously has acted as in this case. He may 
not now act as a member of the defense unless expressly requested by 
you. Do you want him to defend you? 

ACCUSED: I do (not). 
Note. If he does so reolJ,~es~L.the" l?,rQ~~?t~')g,S cOlltinue. If he does not request the 

services of the counsel, the -l\J}'w,ill excuse hJin. 
,". '""-,,, <} '., C ';. "-:'; , 

Note. If the excllsi.~g, 9$: .qR'W~elt)ot,."de~ir.d Jw the accused, because of prior 

participat.i .. on .(.A ... '. rt .• 2J( .. ,a. ),.) .. ' .. , .. ,.Il .• elil ... r ..•. !~ .... f., .•.• ,,~.~. ~ .. a .. c.c .. used O.f counsel having the requisite 
legal quaIH\cat,?ns ,(~9.l\! ~~I')'!i~r, ot .. qu.alitled detailed couns.l (MOM 60), and 
the accused d~s'.r"~,!!'t.~lr'~.S '''~' ~M~ll. a ,4etalled counsel, the MJ will adjourn the 
court a~d ~.port. tJi.I\li>.t~r,li? ~l\e,cqnv •. nf"g; allthority (MOM 611 (4) ). 
No~. An~c.ouns.L 'lot. !i.~ir~d:,b~Uh. accused. may be excused by the MJ if the 

o accu8edJ~t~tes:. '" '\' 

ACCUSED: I (do n<:>.t,).;wallt,the (regularly detailed defense coun­
sel) (and) .(assistant defense .counsel) to act (as associate counsel) in 
this case. . 

Note. Counsel not desired by the accuse.d will be excused at this time. (MCM 
61/(8». If the accused has no individual counsel -and one or more detailed mem­
bers of the defense is present and is not to act in the case, the chief defense coun­
sel should make an announcement similar to the foregoing, whereupon the counsel 
who are not to act will be excused. 

MJ: It appears that counsel for both sides have the requisite quali­
fications. 

MJ: I have not received a request in writing for trial before a 
military judge alone. 

MJ (to accused): , you are advised that you have 
the right to request in writing trial by me alone. Do you understand 
this right? 

ACCUSED: Yes (no), sir. 

MJ must sa tisty himself 
untarily. If the TO contests the 

argumenb from TO 
and paragraph 9-50, AR 

excuse the members from 
further duty in the assembled for the trial of 
the case. Any request orders and (which are to 

be) inserted in the record.' I~~.t~:~~ft~;~~~~~,!~ll1:I~::~ trial by the MJ alone, or 
the MJ denies the request) the 

Note. When the accused is an'enliw~d''P'''.',n·i)th:. 

TC: I have (not) received a reque'st in writing that the member­
ship of the court include enlisted persot1s(. 
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MJ (to accused): You have the right to have at least ene-third of the membership of this court composed of enlisted persons. Do you want enlisted persons on this court? 
ACCUSED: Yes (no), sir. 

Note. If the accus~d has made or now makes such a written request, the TC presents it th the MJ. 
MJ: (This request will be attache.d to the convening orders and inserted in the record.) 

Note. If such a request has been made and requirements for enlisted membership have not been met, the MJ will adjourn the court and report the matter to the con .. veningautbority. See MCM 61h and Article 25(c). 
Note. At this point the MJ should, in his discretion, give the court preliminary instructions to assist them during the course of the trial. These instructions are particularly desirable if the court has not previously heard other cases, but' they may be given in any case. The contents of these instructions are discretionary with the MJ, but they should be limited to a general discussion of the duties of the personnel of the court and matters concerning the proper conduct of the trial. 

TC: (The members will be sworn. All persons rise.) (All members of the court have previously been sworn.) 
Note. The oath may be omitted if all members have been previously Sworn in accordance with chapter 5, AR 27-10. 'Otherwise, all persons stand while the oath is administered to the members of the court, the MJ and counsel. Each member raises his right hand and the TC administers the following oath: 

TC: Each of you de swear (or aftlrm) that you will faithfully per­form all the duties incumbent upon you as a member of this .court; that you will faitnfuUy and 'impartially try, according to the eVidence, 
your conscience~ and t~e I~~ aprHe.able to trials by courts-martial, the case of (thllilccuS¢Ci'1:tow'Ib.!01'e'tills 'court) (any accused brought be­fore you) ; and that you Wft1';:if0t: d!&ildolie or discover the vote or opinion of arty particular member' ~:f'tihe' eeurt upon a challenge or upon the findings or sentence unless' required '!xl 'do so in due course of law. (So help you God.) , 

EACH MEMBER OF THE COURT: I do. 
Not •• If the MJ has not been pre\'louslr.w01'll,the members lower their hands but remain standing while the TC IIdmlnlsters the oath to the MJ, who raises hi. right hand. 

TC: You (name of military judp) do swear (or aftlrm) chat you will faithfully and impartially perform, according to your conscience and the laws applicable to trials by courts-martial, all the duties in­cumbent upon you as military judge of this court. (So help you God.) 
MJ: I do. 

Note. Unless the members of the pr~secution have been previously sworn (chap 5, AR 27-10), the MJ administers the oath to them •• they raise their right hands: 
MJ (to trial counsel): You (name (s) of counsel) do swear (or 

affirm) that you will faithfully perform the duties of counsel (in the case now in hearing) (in any case in which you are detailed to act as the same). (So help you God.)" ' 
TC (and Asst TC): I do. 

Nots. Unless members of "the ,defen •• ,have"b.en previously sworn (AR 27-10), the oath is then administered to them by the MJ as they raise their right hands: 
MJ . (to defense counse)),: You (name (s) of counsel) do swear (or affirm).,that,,;Y:(I)u,wIW ~aithf1ilUy 'pel'lform the duties of counsel (and individual GOuneel) (in the case now in hearing) (in any case in which you are detalJed to act on the same). (So help you God.) 
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"DC (Asst DC and IC) : I do. 
N fite. All persons except the TC are then seated. 

M.)': The court is assembled. 
Note. If it appears that any witnesses in the case are present in the courtroom, 

the MJ should announce: 

MJ: Unless they are required to be present for other reasons, all 

persons who expect to be called as witnesses in the case of _____ _ 

will withdraw from the courtroom. 
Note. The TC now states the general nature of the charges and discloses every 

Irl'ound for challenge believed. by him to exist in the case (MOM 62b). When any 

charge or spe~lflc.tlon has been withdrawn, the TO should insure that the court 

is not made aware that tJ:te, ~,ithdrawn 'cparge or specification was ever preferred. 

See MOlll 56d: It the lilt denied a challenge aialnst himself at an Article 89(a) 

session held prior to assembl¥, the challtm;e may ,be renewed at this time only for 

geod cause, such as ne"lly discovered evldenee .tMOM 62<1). 

TC: The general nature of thechar.gesin this case is ____ _ 

the charges were preferred by ; forwarded with recom-

mendations as to disposition by ( ) (and 

_____ ); aM investigated by . Neither the mili-

tary judge nor any member of the court will be a witness for the 

prosecution. 
Note. All persons who have forwarded the charges should be stated. 

TC: The records of this case disclose [no grounds for challenge] 

[grounds for the challenge of for the following reasons: 

he (is not eligible to serve as ) (is the accuser) (was 

the investigating officer) (forwarded the charges with recommendation 

as to the disposition) (has previously participated in the case as _ 

___ ) (is an enlisted member of the same unit as accused) ( __ 

---)]. 
. TC: Records indicate that the accused is a member of ___ _ 

_. If any enlisted member of the court is now a member of the 

same unit, it is requested that he so state. 

TC: If any member of the. CQ)lI:,t. or .t~e military judge is aware 

of any mattevswhlch·he"beli$v.es.,maw,.be 'a ground for challenge by 

either side againsthiml··hesheutllnew state such matters. If a state­

ment iato 'be mlllle(it shl>uld ,.onlY .ih~lude the general nature of the 

matter ·and'll0taFlw :speelftc facts which might tend to disqualify other 

members wheri,he.IWd by them. 
NIit6. ·S.e"lIlC:M6I1b n to disclosing Irl'ounds for challenge. If disclosed lrl'Ounds 

for. challeD81'iare·und!sputed .and are within the first eight grounds enumerated in 

"MCM;,6,2~'i~~eii~W' ·!I\\1S~~cuse.hil1l.elf or the member challenged immedll'tely. If 

the ",-~,un~s(li~~lo.~d,,...e oth~r th~nthe tlrst eight Irl'ounds, and relate to the MJ, 

he. mey e"c~s., 'lll~jf.:~~ ffi~* "'ll~~. to a, member, his ruling on the challenge Is 

made withlrl'·hls .o\~ dlsc'fiitlbn. 'See ,A:t1ilole41 and MOM 62. 

Note. Before. exerclslni their right to ~halle~1rO for cause, the TO and DO may 

question the MJ and m.lnber~ of the court, either individually or as a 1rl'0UP, to 

determine the existen .. offact"whlCIt niay' be tile basis for a challenlrO for cause 

(MOM 62b). It Is optional with the cOUlI •• I' conductini the inquiry whether a 

member beini questioned shall be rl!quirl!d "to· ,answer under oath. See MOM 114g 

for the form of the oath. As to Umita:tlondon In,\uiry Into the eUJribility of MJ, see 

'MOM 62g. The MJ may direct that the ~xamlnatlonof the MJ or a member be eon­

ducted out of the presence of the remaining members of the court (MOM 62b). 

"'After this 'reBponae "DC" refers to . the (lounsel who Is conducting the defense. 

49 



-by prosecution (for 
cause) 

(peremptory) 

-by defense 

(for cause) 

(peremptory) 

Withdrawal of charges 

# Arraignment 

Announcing prior 
arraignment 

Motions 

Pleas 

50 

If the DC consents, the TC may present. to the members prior to challenges 
copies of the charges and specifications upon which the accused is to be arraigned. 

See MCM 62h concerning the procedure to be followed on challenges. A eha!- _) 
lenged member will be afforded the opportunity to make a statement with respect .. 
to thechalleng.. When the MJ has been challenged, he shall continue to rule on 
interlocutory questions arising during the hearing even though he may at that 
time be making a statement as to his competency. After the hearing on a challenge 
for cau.e has been completed,. the MJ will determine the relevancy and validity of 
the challenge. 

Challenges for cause should be made immediately following assembly of the court, 
but the MJ may allow a challenge for cau •• to' be pre .. nted at any .tage of the 
proceedinga. ChaJlenges for cause may again be· pr~sented, even though once over­
ruled, if for good· cause, such as newly discovered 'evidence (MOM 62d). 

TC: The prosecution (has no) challenges for cause ( ____ _ 
on the. ground ) . 

TC: The prosecution (has no peremptory challenge) (desires to 
chaHenge peremptorily ). 

Note. As to peremptory challenges, see MCM 62e. When the right to make a 
peremptory challenge is exercised·, the challenged member will be excused 
immediately. 

TC: Does (any of) the accused desire to challenge any member 
of the court or the military judgef@rcause? 

Note. When there is molte than .one.·ao.cutsed, the challenges of each for cause are 
ordinarily disposed of. before llhe~f J)~l'~ml>,tory challenges are made. 

DC: No (TheMcus~~, cfiall,~nges for cause on the 
ground . . ,) '., . 

, Tel:: Ji)oeM,~aIlY I>.:fi::):. ~"'~)i~~~~",d· wish to exercise his right to one 
pel'eIllP~~!lh~~lell'¥~~~!fn~~!ffi'!~f~embe~ ? 

N ou. m~llh) ile~\I~e!I!I~~li1Iihlftdl.tiI;j!!l4!·tie •• mptory.ehallenge • 
. DC: Theaccuse~, . . ".: ,.(has no peremptory) challenges 

( iP~~e~tori1y). 
( ). 

Not •• See MCM 56 concerning Iimlu,tlon. qn withdrawing all or less than all 
charges and specifications after aWlal·'lia. commenced and for action to be taken 
at -this .or any other time when·less'."than·'all of/them are withdrawn after the court 
has been made aware of <their existence. 

MJ: The accused will now be arraigned. 
Note; The· arraignment procedure set out ·in (t. above should be followed. 
Note. If the accused has been arraigned· at an Article 39(a) session held prior 

to as.",mbly, the following procedure should be used: 
MJ: The accused was arraigned at a session conducted on __ 

--'-__ . (The trial counsel will now distribute copies of the charges.) 
Not •. TC should pr •• ent to the member. cople. of. only tho.e charge. and .peclfi­

cations upon which the accu.ed has been arralil/eq unle •• distributed earlier with 
the con.ent of DC. . .. 

Not •. Motion. not made at .an Article 89(a),j~.l'1'!,0n.held prior to a ... mbly may, 
if appropriate, be made at this. time ill t"~ )l\~rll~J:.!~~lcated In " above. 

Not •• If the plea. of tile :a •• u~d :we~.·, '1lOtl.m~~ed at an Article 89(a) •••• ion 
held pdorw a ••• mllly,theY",wll~,4\\fJll,.,4,~., .• "1\4<J1;h~; .. ",.aning and effect of a guilty 
plea will b.! .• XRlaln,.d;o1\t .. o~r;lllie !I!.i~~9~·'~~:c91'rt in the manner .et forth in 
"above; );f:the,"~1!~~d;e\'\W~I\;,)i~li!"~".'!It;f.lI'Mticle 89(8) session prior to a.­
.embly" and .))\s iPI~.M'I!'WI!!4e~I\4\IlIIl'P~!ld1~4~.TC.,.!>ouldannounce the plea •. 

TC: At.a.sessien"ofbh[il.triid held on the accused 
entered ,the ifqUQwiPg:;1iI1«!li,s::" ... · _ ....... ~_ 
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