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-tions and charges).:

. second qnestion, s‘uoh (BB when"

Note, If the accused pleaded guilty at an Article 88(a) gesgion held prior to
assembly, and findings of guilty were entered, the MJ should announce the findings

. gt thiy time, A sample announcement which may be used when the accused has
- pleadéd guilty is as follows:

. MJ (to the court): I explained to the accused the meaning and
effect .of his pleas. He understood them and I accepted them. Pursuant
to' my duty as military judge, 1 advise you that in accordance with
the accused’s plea{s).. of gullty, he hag been found (of all the specifica-

.2 :): Guilty, -No further finding is re-
quired of the coufton’ the cha:rg s :
of gu1lty has been entered B

and : peciﬂcatmns to which a finding

an) epenmg statement
H

i

_ ut; one should be made when it will
dad 10 8ée MCM 44y(‘2) ag to matters

“thie

bkt niay Bé included in this st“i;emeﬁt "When one i{s"“made, In this ‘éonnection, also
‘HeE MEM 447(8).

- TC: With the consent of the accused, the prosecution and defense
stipulate .

'Note. Prior to the acceptance of any stipulation, the MJ should determine that
the accused joins in the stipulation, See MCM 1545.

MJ: The stipulation ig (not) accepted.
TC: The prosecution calls as a witness
Nots, The w1tnees reports to the president. When the wltness is aworn, he faces

‘the TC reises Hifn: right‘h‘and ‘and the “TO administers the oath.

TG You swear. (or, affirm) that the ‘evidence you shall give in the

: case now in hearing shall be the truth the whole truth, and nothing
: but. ‘the truth. (So help you God.)

‘WITNESS: I do.

Nota A witnegs may be sworn by the oath indiented or by any oath recognized
by his religlon, or by such acts or ceremony as he declares binding on his con-
selence (MCM: 112d). As to the competency of ~witnesses in general, see MCM 148a.

Note. The witness now takes his seat in the ‘witness chair. Usuelly the first two
questions asked every witness are formal snd are -asked by the TC, whether the -
witness is callad by him, by the defense, or by the court.

TC: State your full name, (grade, organization, station, and armed
force) (oceupation and residence).

WITNESS: .

TC Do Yeu know; the accused?

NotB.uI'f the«a*\*rltmss, Btates that. he: knqws the ascused, he will normelly be asked

sediifiHia:soesshimyin ilie courtnoom, and to state the name of -the

aceusad, if He kmows:. In -approprinte-ioases: it: adlls not ‘be necessary to agk the
enﬁibv 401’ the accused has already been

established. _ s

Note. Questions and AnAWers a1, sctly 88 spoken. Physieal events
which occur, and witnasses’ identiﬂcato I3 ftrations glven by motions, .by
gestures, or by reference t6 persona of other phyateal objects within the court’s
view, will be deseribed as accurat.ely a8 possible by the reporter, with sssistance

- of the TC, DC, and MJ if necessary. If a witness points or gestures, the record

must! mdica.te what he pointa to-or how he geatures.
Note, At the beginning of testimony- given through an interpreter, the record will

. indfeate that an interpreter was used and was sworn or had been previously swornm,

the questions and answers are recorded in the manner indicated sbove. See MCM
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114¢ as to form of oath and MCM 500 as to technique of questioning through an
interpreter,

Note. At the conclusion of direct examination the TC anncunces:
TC: The prosecution has no further questions,
Cross-examination Note. After the prosecution has concluded the direct examination of a witness,
the DC cross-examines or declines to cross-examine the witness. See MCM 1495(1).
DC: The defense has no (further) questions.

Redireet and recross- Note. If the defense cross-examines the witness, the TC may conduct a redirect
examination examination; after he has concluded, the DC'may conduet a recross-examination.
Sge MCM 149b(2) When both the TC. and DC have concluded their questions the

TC asks the court:

Examination by the court - TC: Are there any questions by the MJ or the court?

Note, Any member wishing to question the witness first secures the permission
of the MJ. The MJ may limit questioning and may require questions to be submitted
to him in writing (MCM 149b(3)), Written questions, whether or not allowed by
the MJ, should be appended to the record as appellate exhibits. See MCM b54b.

If either the TC or DC wishes to ask further questions of the witness after his
examination has been turned over to the court, permission of the MJ should be se-
cured. These requests should, in general, be granted, subject to the MJ’s discre-
tionary power to limit or reject superfiuous interrogation. However, if new matter,
not properly the subject of cross-examination of the witness during his previous
testimony, is elicited by questions of the.court or its members, both parties will be
permitted to cross-examine the w111ness aupon the new matter. See MCM 148b(38).

‘When questioning of the witness'ls conqluded the MJ announces:
Excusing witness MJ: The w1tness 1s excu Gd ( , subJect to recall).

_ - Note. Unless expregsly gxggmed ;fromf fu.rther attendance during the trial, all wit-
nesses will, re! ain L 1] until the trial has been concluded. In an

- ubjeot: t? aull or reca
_ T _appropriate ‘Pe git;ﬁg 2 t' {tness may be instructed as follows:

Warning witness MJ: You ‘are, inSffucida wot %o djséuss your testimony in this case
with anyone exéopt The colinne 2 the. Agcused. You will not allow any
witness in this case to ta‘ﬁé 6 ‘yﬁu E‘out the testimony he has given or
which he intends to’ g'lve If’ anjone; other than counsel or the accused,
attempts to talk to’ you about you: ftg_’tlmony in this case, you should
make the circumstances known. to the coumel for the side originally
calling you as a witness. I *

Recalled Note. When & witness is recalled, the TC rdminds the witness, after he has ap-
peared before the court: S

TC: You are reminded that-you are still under oath.

Objectiona: Note. Objections are treated as follows:

TC: What was the accused carrying:
DC: Objection. Any answer to that question is immaterial,

—argument Note, Aftor hearing pertinent argument, either before the members of the court
or out of their presence as appropriate (MCM 579(2)), the ruling should be made
in substantially the following form: )

—ruling MJ: (The objection of defense counsel is (sustained) {(overruled):
Striking testimony ) . Note. Any remarks or testimony ordered strlvkan are nevertheless fully recorded,

_ i a verbatim record is authorizecl or summaviz%d i, no verbatim racord is prepared,
ids 'icl by the éﬂ\lr‘i’. as evidence (MCM .82b(2)). For

i _‘%"‘ﬂid*ﬁ“aﬁs\wi‘%é stricken a8 }iearsay

—motion
: TR W RESOR T,
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Admission for limited
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—identifieation
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 flantion,” even though

- MJ: The answer will be stricken, and the court is instructed to

. da-spegard it.

Nvﬁe. The MJ should give such further instructions in this regard a8 he deems

. :anroprlate When evidence is admitted only for a limited purpose, the MJ should
 give appropriate limiting instructions. See MCM 57¢(2), 138g, 140a, and 163%

(2) (o).

Note. If documentury evidence or other material things have been admitted in
evidence at a previous Article 30(a) session’ of the trial, counsel may with the
permission of the military judge simply read or show the evidence to the court
members, If the documentary evidence or other material things have not previously
been admitted in evidence, the following procedure should be followed:

.DC_: Request that.:the' repor—ter_- mar.k this exhibit for identification.

"Nate. The reportﬁr, it authoriaed, or the TC, is. responsible for keeping a lat of
eapitﬂ;ifbu‘»mwkeﬂ for {dentifioation, ‘and also as finally admitted in evidence. Prose-

. bl oﬁh&biwmhould bt numbared donssentively; defense exhibits should be let-

.WWMNQMWQIVH%CV»@M&M ot be Tanumbered or relettered when admitted in
evidence, byt should: bo.admitted by the same number of lotter they bore “for identi-
omissions thereby eppesr in the sequence of numbers or
é@dﬂbiﬁa mw.ﬂy #dmitted, Ordinarily, the words “for identification” are

' ;.and'eu#awhen ‘the éxhibit s admitfked in wddenoe
/The ngporter or PC-will mark on the exhibit, or a tag afixed thereto, the appro-

numiber or letter and state, for ammpls
_-WOMER This will be Defense Exhibit C for identification.
Nqﬂ.. The exhibit is shown to the other aide, which is given an opportunity to

" DG (to witness) : Do you recognizé Defense Exhibit C for iden-
tiication?
‘ NES8: Ido.

'_......13(3 “What is it?
- WITNPSS: It is a watch I found in the accused’s pocket when
I'searched him.
" D How do you know it is the same one?
WITNESS:
Note. When counsel is ready to oﬂ’er the exhlbit in evidonee, he states to the
eourt:
DC: Defense Exhibit € fo "lgmmqﬂmn is offered in svidence
as Defense Exhibit C [and per “is paquested to withdraw it at
the Mnclusmn o;ﬂ ﬁhe : _e {a written description) (true

' }_Mmgz Md dn. evidencg when the witness refers to it
\ %}‘ in. the trial. However, opposing counasl
it.in. ondor that proper cross-examination

t‘k_a« argmnenta be heard fn an ouvof-;eéurt lieuing. Sea MCM B57g(2).
MF: The objectmn is (sustained) (overruled). [Defense Exhibit

¥ o .ﬁm ldmmﬁeabmn is admitted in evidenee as Defense Exhibit C] . Eand

a{deneription) . (true capy) (photos'raph) may be substituted].

Ne Iﬁ[nlosa the  testimony of s witness has developed a full and aceurate

_ dﬂmﬁi@ﬁiﬂno{ an objest to be withdrawn later (MCM B4d), counsel or the MJ
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should at this time give a detailed verbal description of the object for the record.
Any description substituted for real evidence should be accopted by both sides. If
there is any disagreement, it will be resolved by a ruling of the MJ.

Note. If an exhibit is marked for ‘identification: but not admitted in evidence,
either it, or a description, true copy, or photograph of it should be appended to the
record (MCM b54d).

Note, If a writing which is to be attached to the record is read to the court in its
entirety, the record need only state. that the exhibit was readl, and it is unneces.
sary to quote the writing verbatim:in the record. However, when there are any
deletions, interpolations, or alterations:in the rveading, or if it is interrupted by
other matters, the record should reflect the exact eircumstances.

Note. Properly authenticated official records :and banking entries are marked by
the reporter or TC and shown to the opposing counsel. See MCM 1480(2) and (3)

concerning their authentication. In an appropriate case the offer may be as
follows:

TC: Prosecution Exhibit 17 for identification, a duly authenti-
cated extract copy of the morning report of , is offered
in evidence as Prosecution Exhibit 17.

Note. Prior to the acceptance of a written stipulation the MJ should determine
that the accused joins in the stipulation, See MCM 154b. A written stipulation of
facts or of the content of a writing are offered and admitted in the normal manner
prescribed for prosecution and defense exhibits, and they may be both read and
submitted to the members of the court. When testimony contained in documentary
form such as a written stipulation or a deposition, is ruled admissible the docu-
ment or an appropriate part of it s read in evidence, it is marked as a prosecution
or defense exhibit for appending to the record, and the document itself is not
shown to the members of the court. See MCM 145 and 154b(2).

Note. Before the confession or admission of the accused can be introduced in
evidence against him, there must be an.afirmative showing that it was voluntary
(MCM 140a), If the MJ .coﬁg‘lﬂprgf’-it ‘necessary, he may satisfy himself that the
accused is aware of his right %o'tentify” for'the limited purpose of showing the

- cireumgtances under:which theistatément 'wad made or that he did not in fact

meke the statement without subjecting himself to cross-examination upon other
issues [MCM 149b). The MJ may do this,, aut,.of the hearing of the court members,

by inquiring of the DC as to whether the accused has been so advised, or by explain-

ing the right to the aceused in accordance with MCM 63 and 140c as follows:

M. ¢ ., the prosecution has offered in evidence a state-
ment allegedly made by you and has introduced evidence tending to
show that it was voluntarily made by you. As the accused in the case
you have the right at this time to introduce any evidence you want
to about the circumstances under which the statement was obtained or
whether you did or did not make the statement. You also have the
right to take the stand at this time as a witness for the limited purpose
of testifying as to these matters. If you do that, whatever you say will be
considered and weighed as evidence by the court just as is the testimony
of other witnesses. You may be. cross-examined upon your testimony,

but if you limit your testimony to the circumstances surrounding the

taking of the statement or whether you did or did not make the state-

- ment, you cannot be cross-examined 6n:the question of your guilt or
~ innocence of the offense itself, nor can you be asked on cross-examina-

tion whether the statement is true or false, In other words, you can

- only be’ cross-examined upon the matters which you testify about
- and upon your cradibility,

| your credibility buﬁn :gilﬁﬁé'ﬁ_iaﬁything.else.
" On the other hand; yoti heed not'take the stand at all. You have a

- perfect ;_'r‘igh‘,t_’tg,"’reniain“’fsi:lgﬁt‘,;. and the fact that you do not take the

stand yotifdelf “will 'not be considered as an admission that the state-
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Exoluding members:

—in-court conference

(opening of hearing)

(conduct and .recordinj
of hearing) ‘

(termination of hearing)

Adjournment or recess
Reassembling

‘Accounting for personnel
after adjournament or
Tacess

—out-of-eourt hearing . .

(adjournad)-'(recessed) are agh.m! present in the court (except.

ment was voluntary or that you made it nor can your silence be com-
mented upon in any way by the trial counsei in addressing the court,
Do you understand your rights?
ACCUSED. Yes, sir. (
"MJ: What do you want to do?
ACCUSED:
MJ: Proceed.

Note. As previously indicated, eertain motiona may be properly made out of the
presence of the colirt miémbers: Additnonally, other matters should be conducted
out’ of their preeence, view, or Hearlng. See, for example, MCM 58k, 57d(2),
B67¢(2), and 73d. THe prbcbdure ftﬁ" n'n in-court conference requested by counsel
may be as follows: o = i

DG (TC): I WOuld lﬂk& t0| eoncﬁer“With the mlhtary judge out of
the hearing of the membeis of:theicourt:.

- M -Counsgel -for.- both vmdes; (and) the accused (, and the re-
porter)-wil] come forward, ' -
- N\ote. In-court conferenceﬂ and any action thereon are recorded verbatim if such
8 record is authorlzed or are summanzed See MCM 39¢.
s Note, ‘The out-of-courf hearing rather than the in-court conference is appro-
priate for deahng with matters which will require more than a short period of
time to resolve, When the MJ decides to hear & matter out of the presence of the
members, he should advise them that an out-of-court hearing is required and of
the approximate time that will be required to conduct it. He should then declare a
recess or adjournment as may be appropriate. The hearing should be held in
gubstantially the following manner:

. MJ: This out-of-court hearing will come to order, Let the record
show that during the (adjournment) (recess), this hearing is being
held out of the presence of the members of the court. It is attended
by the military judge, the accused (and) counsel for both sides (, and
the reporter), _

Note. The necessary proceedings are now held. They are recorded and ineor-
porated in the record as indicated in MCM 67¢(2). Prior to concluding the hear-
ing, if he makes & ruling or decision at this time, the MJ should announce it.

MJ : This out-of-court hearing is terminated. .

Note. In .the event of adjournment (a period extending beyond the same day) or

a recess, the procedure should be substantiglly as. follows:
MJ: The court- w111 (adjoumn) (recess:)-untll
1) -
MJ: The court wil] comg o‘_ érde;f

Note. 1f :the plage of trial {s chanked or the court reasgembles at a place other
than that whare. it, adjourned, the TC will.so state for the record. See MCM b4e

2)

hours (,

a8 to views.and inepections. ',

‘TC: All -parties: to-the. (tbla] who”we‘re present when the court

. ) . 4

Note. The term “parties to the trial:” as uséed above, includes the military judge,
counsel, the accused, the reporter, if aily, and, when appropriate, the membera of
the court-and the interpreter. It also includes a witness who was not excused prior
to the adjourning, recessing, or closing of the court. If a member of the court is
absent from.a session at which the presence of members ia required after assemhly,
the absence must be shown to have been the result of challenge, physical disabillty,
or, the order of the convening. authority (MCM 41d(4)); Article 20(a). The reason
for the absence must be reflected in the record even if it resulted from removal by
tljl.e convening -authority (MCM 87b).
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Absence of member

Naw member

—-reading record

Prosecution rests

Motion for a finding
of not guilty

Presentation of the
defense case

Accused as a witness:

--expl':-a.rﬁx'atipn of ‘rights

b6

TC: Let the record reflect that is absent because (he is
seriously ill) (he has been removed from the court by order of the con-
vening authority because___ .. I request that this copy of

orders, Number , dated , be appended to the
record). ‘ _

TC: Captain .. i8TI0OW present and has been appointed
to the court by —

Note. If such a member was ap_.pq_intég by thp.fp__ame orders as convened the court,
it will be =0 announced; if by an ordet not previously incorporated in the record,
the trial counsel will announce: - -

TC: A copy of the orders appeinting Captain will
be attached to the orders appointing the court (and which are to be)
inserted in the record.

Note. Proceedings concerning excusing, swearing, and chellenging of the new
member are substantially as for origina! members, If the individual joins the court
as a member and a verbatim record is not authorized, the trial shall proceed as if
no evidence had previously beén introduced, unless a stipulation of the evidenece
previously introduced is read to him in the presemce of the accused, counsel and
the other members of the court’ (MOM 41f). I a verbatim record is maintained,
the tiial continues: e

MJ: The record of all prier proceedings in this case which were
held in the presence of the gourt members will be read to the new
member by the reporter. ' S

responsibility (MCM'87, 71a, 1250; |
DC: The defense has (o) (8,

Note. The defense presents an opening, vg{l;z_itéi;ﬁﬁnt,_‘_if;_d_esiu_d, and introduces
stipulations, witnesses, and m-atéz"'ih'lkﬁ‘?;fd'eﬁﬁ i & Mahner aimiilar to that fol-
lowed by the TC, except that the TC adwittiétére the ctah to all witnesses and
asks' the firat formal queltlons. The DC. ‘Ii’hén_, takes: ovar direct examination, and
the further examinstion of the witriess continues in the normal manner, See MCM
149b. :

Note. The accused may take the stand se a witness in his own behalf, but only
at his own request. If he elects to remain silent, no comment can be made upon
his silen¢e. If he testifies concerning certain speéifications érily, erogp-examination
by the TC and the court must be limited: aecordingly.’ Sce MCM 1480, 1490(1),
and 160b. When the accused elects to testify, the DG _should ANNOUNce:

DC: The accused elects to take the stand and testify as a witness
in his own behalf. His testimony will (concern all the charges and
‘speciflcations) (be limited oo i .

Note, The MJ nisy assunie that’ the doculied has been correetly advised of his
rights to testify, Howevar, wheti lié éonuttitrs it necessary, or when the accused is

net vaprovenitad by YualAdY ubiites])e;should, out of hearing of the court mem-
bars; ask’tho: D Whisiier 4y iealized ids bson advised of his rights, or give the
explenetion bslow, ox] (M% oo ;

MJ: 7 'as'the’ accused in this case you have these

rights:



—preliminary question
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First, you may be sworn and take the stand as a witness. If you do
that, whatever you say will be considered and weighed as evidence by
the court just as ig the testimony of other witnesses, and you can be
crogs-examined on your testimony by the trial counsel, the court and
me. (The following may be used if there is more than one specification:
If you testify about only some of the offenses charged against you and
you do not want to or do not testify about the others, then you may
be questioned about the whole. subJeet of those offenses about which
you do testify. You ‘will net be questuoned about any offenses about
which you do not testlfy, umless; the croas-examinatwn is relevant to an
offense about which you dzd fmabiﬁy o

Second, you may remal gilent, that lS say nothing at all. You have
a right to do this if you. Wlsh and if you do so the fact that you do not
take the witness stand you,rself w111 not count against you in any way
with the court.. Tt will net be considered as an admission that you are
guilty, ner can it be commented on in any way by the trial counsel
In addressing the court, Take time to talk with your counse! and then
tell the court whether you wish to testify or to remain silent.

DC: The accused

Note, Should the accused elect to take the stand as a witness, the TC will ad-
minister the oath and ask the following preliminary question, after which the
procedure follows that of other defense witnesses:

TC: State your name, ete.
ACCUSED:
TC: Are you the accused in this case?
ACCUSED: Yes, sir.
. Note. When the defense has completed its case:
DC: The defense rests,
Note. The TC may call or recall witnesses in rebuttal; thereafter, the DC may

- call or recall witnesses in rebuttal, Upon completiem of any rebuttal testimony, the

TC should announce:
TC: The prosecution has no further evidénce to offer. Does the
defense have any further evidence to offer® . -
DC: It does. (not) . .
Note. The MJ may: permit or’ cauge &hewfh“‘da I b‘ff"any witness, ineluding the ac-

cused, and the reopening: of the: casanlmmha oriboth sides for the introduetion -

of testimony previously. omiﬂts,d M

TC: Does the MJ or, C@urt;miﬂhr%‘@ have any witnesses called or
recaliad? - .

M7 It does (not)

.Note, The' rlg'ht of the members ‘o the' couﬂ: to cause the recall of a witness or
to call for additional evidence s subject to an interlocutory ruling by the MJ as
to the propriety thereof. 8ee MOM Bdb :

Unless the MJ directs otherwise, the TG will conduet the direet and redirect
examination of witnesses called by the court in the same manner as if the witnees
had been called by the prosecution. However, the MJ may permit the court mem-
bera to question the witness directly, or he may do so himself, at any time after
the TC has asked the initial formal questions. See MCM 140b(8) for details con-
corning the proper examination of a witness by the court or a member and for
l‘lmitaﬁions which the MJ may place on this examination.

‘Note. Before arguments the MJ may hold a hearing out of the presence of the

) "caurt to digeuss proposed and requested instructoins, See MCM 73.

TC The prosecution waives opening argument ( N

BT




Conclusion of case
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) ,all personq qnlt\gline h M

Note. See MCM 72. The TC has the right to make the opening argument and if
any argument is made on behalf of the defense, the closing argument. Arguments
are not required; they may be oral or written. Either the TC or DC may call to the
attention of the court any matters likely to be overlooked by it, and make (per-
tinent) arguments on the facts of the case and how they relate to the law involved.
Oral arguments are recorded verbatim if a verbatim record is kept. A written
argument will be attached as an appellate exhibit for the side which presented it,

Note, Tf there are more than one accused the wcounsel for each accused may make
separate argument.

MJ : Has the prosecution anything further to offer?
TC: It has (not).
MJ: Has the defense anything further to offer?
DC: It has (not),
Note, Before the court retires into closed session the MJ will, in open session,
ingtruct the court (Art 51(c)).
Note. If there is an accepted plea of guilty to an offense and a finding of guilty

“ha# not been entered without vote, for example, a plea of guilty to a lesser included

offense, the MJ may invite the attention of the court to the fact that no further
proof of the offense to which the plea relates need be introduced by the prosecution
to warrant a finding of guilty of that offense (MCM 73¢).

Note. The instructions given by th: MJ will nessarily vary in each case because
of the different facts and circumstances involved. The MJ shall give the manda-
tory instruetions required by MCM 78 and Article 51{(c) and any additional in-
structions required by the law in light of the cirecumstances of the case. When an
issue is raised as to the admissibility of a confession or admission, he should
inatruct the court as to the effect of his ruling admitting the statement and the
duty of the court in this regard. See MCM 140a. In addition the MJ may instruct,
on his own initiative or request of counsel, upon any additional matters which
he’ ¢onsiders: app’ropriate ‘F‘or examp]e, see the matters covered in MCM 78¢, Tda
and T4d..

Note. The MJ may =apprupr1q.bely tconclude hig’ ingtructions with the following
additional charge: .. .,

MJ:.The. ﬂnal detﬁm'mma.pf

. l

-. as‘to thq, weight of the evidence and

't.he credibility of the witnesses.in-this, cage rests solely upon you mem-

bers of the court. You must disregard any somment or statement made
by me during the course of the.t#ial: which: may seem to indicate an
opinion as to the guilt or innocence. of the aecused, for you alone have
the independent respongibility of::decidling this issue. Each of you
must impartially resolve the ultimate isgue as to the guilt or innocence
of the-accused in accordance with the law, the evidence admitted in
court, and your own conscience.

Nots, The MJ may provide the court with a ﬂndings worksheet (app. A) to as-
sist the court in making its findings. If used, the findings worksheet should be at-
tached to the record as an appellate exhibit,

‘MJ: Are there any objections by counsel to instructions?
TC:
DC:

_ MJ: The court will be closed. :
. Note. Only the members, of the. court, will be present during deliberation and

_voting (MGM 74d(1)) No legal authprities Ima‘y be taken into closed seasion;
this tria] guide may not be taken into el edﬂs ssion If a separate room is pro-

libegatlon_ by thg,xmepﬂpgrg. ali members retire to this room. Otherwise,
J lpave; :tha,, qurt;room gxcept the members of the court.
niay eohsnit ‘with the members in closed session, Advice
of the MY Vm:a b when neé‘essar’y, but ‘the court will be opened ahd the
advice ‘will be" shtalndd in open féssion in ‘the presence of both counsel and the ac-
cused,: Thake’ prbeeed{‘hg's“ ghell be fhade a part of the record. Bee MCM T4o and
Articles 26 (e) and 88,

Neither thé'
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: Votin”g on findings

' Additional advice on

findings

Findings announced

—acquittal

—conviction

(itemized)

(with exceptions and
substitutions)

-—gequittal -by MJ
alone

—conviction by MJ
alone

AGO TB01A

statices requirinc the &

Note; When the court has been closed the members deliberate and vote on the
findings. See MCM 74 for the method of voting; the number of votes required,

_ and rules applicable to reconsideration of the findings.

Note. After a special court-martial has finally voted on the findings in closed

 session, the court may open and ask the military judge for assistance so that it

may put the findings in proper form (MCM 74f(1)). Advice may also be requested
in open session at any time before & ﬂnal vote is taken on findings. in any case of
doubt which may arise (MCM T4e) .
MJ : The court w1l] come
TC: All partles, !
closed are now prese :

Note, The president bd“k
to permit him to- examine Hig

announcing. the-?indings will present them.to. the MJ

......

rodefects-in form. If {t appears to the MJ that

- the court-hagimady’ i ambigeuou's or-dneonsistent finding, he may give the court

additional’ inst:;gct}ona. 13 fare doing 80, he should advise both sides of the circum-
dltional instructions and permit argument thereon. See
MEM"74d(3) concerning Yeconsideration of findings and MCM 74g regarding cor-

B ré&id ‘of incorrectly ‘anncunced findings,

oi‘,e.,The accused and his counsel normally report to and stand before the presi-

| “dent when the ﬂndings are announced.

Note. If the aceused is- found not guxlty of all specifications, the president

BI‘II‘IO'L'II‘ICEB

PRES: ., it is my duty as president of this court to

“-\i,

':7 'advise you that the court in closed session, and upon secret written
“ballot has found you not guilty of (the) (all) Specification(s) and

Charge.(s).
MJ : The court will adjourn to meet on future call.
Note. Only the required fraction of votes should be announced, not the actual
number of members who concurred in the findings of guilty (MCM 74g)." '
'PRES: , it is my duty as president of this court to
inform you that the court m closed session and upon secret written bal-

lot, two-thirds of the members present. at the time the vote was taken

concurring in each finding of guilty, finds -you: [Ofi(allyithe. Specifica-
tlon(s) and Charge(s): Guilty] [Of: Speciﬂcatlon v, Charge .

: (Guilty) (Not guﬂty) Of Gha ____g_. (G’r’ilil'by) (Not
g'u1]ty) Of Specification : :,. o "‘Gullty, éxcept
the words 2 (substituting there-
. K i and “" ..__..._..._;_....", of
3 mmhﬂwaubﬁmtuted words, guilty). Of
. but. guilty of a violation of

Note-*‘lf thg s;gehseﬁe hps: beé‘n tﬁgﬂabwmgmﬂ; ialone -and only general findings
. el e _om ag-djgtg;l -helow, For special findings see

My 1t is: my duty a.s mihtary Judge to inform you

' that this court finds you: Of (all)-the Specification(s) and Charge(s):

that this court finds you: [Of (all) the Specification(s) and Charge(s):

.. Guilty] [Of Specification , Charge . (Guilty) (Not
guilty). Of Charge.___. (Gullty) (Not guilty), Of Speclﬁcatlon

, Charge ______ : Guilty, except the words “_____

and “ " substltutlng therefor, respectively, the words
59




Presentence procedure

Personal data from
charge sheet

—verifled by acoused

Evidence of previcus
convictions

Summary of information
from personnel records

for sentemcing purposes,

Mattor in aggravation,
mitigation, or
extenuation

Rights of aeceused
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o rend“_______ 7 of the excepted words, not guilty,

of the substituted words, guilty). Of Charge ________ : (Guilty) (Not
guilty), but guilty of a violation of Article - )].

Note. For further instructions as to the forms of findings, see MCM T4b and o;
for example of proper findings, see.the pertinent portions of MCM 168 and ap-
pendix 10¢ and 16¢. -

MJ: The court will now hear the personal data concerning the ae-
cused shown on the charge sheet, and any other information from his
personnel records relevant to sent&nemg and will receive evidence of
previous convictions, if any.

TC: The first page of the charge sheet shows the following deta
concerning the accused:

-T'C: Does the accused have any obJeotion to the data as read?

DC: (He does not.) (The accused objects to .)

Note. If any of the data are in error, cerrections should bhe made. Errors
claimed by the accused which the TC is not readily able to verify will, if of minor
importance, be noted in the record and not further aetion taken upon them; if of
material importance the MJ may direct verification of the claimed arror before the
court proceeds to vote upon the gentence.

Nots, ¥ the TC has no evidence of admissable previous convictions, he should
gtate:

TC: I have no evidence of previous convictions,

Note, If the TC has evidence of admiestble previous convictions, it is marked,
offered in evidence, and admitted in the same manner as prescribed above for
other documentary evidence. See MCM T55(2).

Note. At this time the trin] counsel may present to the military judge any per-
sonnsl records of the accused-er copias or summaries thereof as provided in MCM

- 74d, - appendix 8¢, and, _paragraph 2-20, AR 27-10. The military judge will de-

tarntine whnt, inﬁenmation« from these wewpda i8 relevant to the imposition of an
mmqpriateﬁ _entence If "before court: menﬂoere the TC will read the relevant in-
fovmaition: to ‘them ot havé the' ﬂoeumntl ma?rl&ed 88 exhibits, made a part of the
ragord, and pregepted to the cebrt memhoru. 5

- Note. Thig is the proper time" for counsel’ to; introduce matter in aggravation if
admissible (MCM 785(8)), and matter in extenuatlon or mitigation and for the
accused to make a statement if he desires {MCM T5e). -

Nete. The MJ may assume that the- aeauand haa been correctly advised of his
vights to testify. However, when he considers it neceluary or when the accused is
not represented by legally qualified eoum;el he should out of the hearing of the
court members, ask the DC if the accused ‘has bebn advised of his rights, or give
the explanation below, or both (MCM 58%): :

MJTI: , You are advised that you may now present
evidence in exfenuation or mitigation of the offense(s) of which you

- #tand convicted. You may, if you wish, testify under oath as to these

matters, or you may remain silent, in which case the court will not
draw any inferences from your silence, In addition, you may, if you
wish, make an unsworn statement in mitigation or extenuation of the

" offense(s) of which you stand ‘convicted, This unsworn statement is

not evidente, and you cannot be cmu-exumined upon it, but the prose-
eution may offer evidence to rebut. anything contained in the statement.
The stetement may be oral or in- ‘writing; or both, You may make' it

Lo yourdelf, o it may be! maile’ by your counsel, or by both of you. Talk
: ’wm pur-eounsel. and’ toll’ the court what you want to do.

5o

'Bh@ aceused -
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O Arguments

Sontence instructions

Court closed for
sentence

V‘o’t‘ing on sentence

Limitation on sentence

" Court opens

Sentance
Improper sentence

Adjoarnment

NGO T80EA

Note, If a verbatim record is being maintained, any oral statement made by the
accuped or his counsel will be recorded verbatim, Any statement in writing will

_ be attachied as a defense exhibit.

Note. After presentation of mattera in extenuation and mitigation by the defense
and any rebuttal by the prosecution counsel for both sides may present argument
for an appropriate sentence. 8ee MCM 76e.

Note. Before closing the court for deliberation and voting on the sentence, the
MJ shall instruct the court as- réguiréd by MCM T76b(1), shall insure that he
tailors his instructions a8 required by that peragraph-and shall instruet the court
on any other matters required by lew:. In, addition- the .MJ may inatruet, on his
own initiative or on-request 6f tounsél, upon any additional matters which he con-
siders appropriate, For exampls,-see the various other matters contained in MCM
78, He may provide the court wih'a sentence work sheet (app B) to assist the court
fn formulating 164 senitenas; but if used it-should be appended to the recérd as an
appelticve exitibit; Bee MOM 81 for rules relating to rehearings and new and other

MT hoaeurt will be closed.

Noto. Only the members of the court will be present during deliberation and
votttig (MCM 76b(2)). For this purpose, the members may retire to another room
or all persons other than the members may be cleared from the. courtroom. No legdl
puthorities or this trial guide may be taken into closed pession., The MJ should not
atiter this closed session for any reason; however, the court may be glven addi-
ttomul instructions in open seasion when it so requests or when the MJ eonsiders
it-appropriate (MCM Tab(4)).

Note. See MCM 76b(2) concerning the method of voting, MCM 70b(8) for the
riumber of votes required, and MCM 78d regarding sentance reconsideration.

Note. The sentence must be within the maximum limite prescribed: in chapter
XXV of the Manual. As to rehearings and new and other trials, see MOM: 81d and
Article 83, The court will adjudge a single sentence for all the offenses of which
the nceused was found guilty, A separate sentence must be adjudged for each
atcured. R

MJ : The court will come to order.
TC: All the parties to the trial who were present when the court
closed are now present (except — ).

Note. The president, before announcing the .s'}gi\M'én_, will present it, in writing
to the MJ for his examination, If the M notdi ny ambiguity or apparent il
legulity, he should bring the irregulasity. to™the: wiserition of the court. See MCM
184 concerning reconsideration of semtvties; 1o §

Note. The accused and’ his 'counssl normuelly. report to and stand before the
president when the senterice js annonnoed. . - .

PRES: . ., {t{e:my duty as president of this court to
geiiion and upon secret written
et presént at the time the vote was

_ ings, only the required fraction of votes should be an-
it the: a¢bial hurilier 6f miembers who concurred in the sentence.
Note. $és’ MM 760 concerning’ the action of the MJ on any ambiguous or fllegal
sie!iten%é, ‘sdtitétice “Teconsideration, and correction of any incorreetly announced
sentenace. :
Maizq,é.lt[z:tha¥ accused has been tried by the MJ alone, the MJ announces:
M , it is my duty as military judge to inform you
that this. court sentences you to ' .
MJ: Has the prosecution any other cases to try at this time?
“'C: I have nothing further.
MJ : The court will adjourn to meet on future call.

& nid
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APPENDIX A
FINDINGS WORKSHEET
FOR SPECIAL COURTS-MARTIAL

Acquittal

, it .'is_ my dutyas presidenf of this court to advise you that the court
in closed session and upon gecret. written ballot has found you not guilty of (the) (all)
Specification (s) and Charge(s). :

Other Findings

L _ , it is my duty as president of this court to inform you that the
court in closed.session and upon secret written ballot, two-thirds of the members present at the
time the vote was taken concurring in each finding of guilty, finds you:

1. Of (the) (all) Specification(s) and Charge(s): Guilty.

2. Of Specification , Charge + Guilty, Of Specification
Guilty. Of Charge . Guilty. Of (the) (all) Specification (8) of Charge
Charge : Guilty.

3. Of the Specification: Guilty except the word (s) &

: ‘ ” Of the excepted words: Not Guilty. Of the

Charge: (Guilty) (Not Guilty but Guilty of a violation of Article . ).

4, Of the Specification: Guilty except the words &

, Charge : Not
: Guilty., Of

i

? and
substituting therefor, respectively, the words e R
and 1 i L n ’”
of the excepted words: Not Guilty; of the substituted words® G f1t§." 0% 'the Charge: (Guilty)

Uy, B G
bri e

(Not Guilty, but Guilty of a violation of Article

Example of Combination

_, it is my duty a8 bresidentj!b’ii?}ﬁﬁﬁfﬁ&ﬁhrt%o inform you that the court
{n closed session and upon secret written ballot, twosthirds of the members present at the time the
vote was taken concurring in each-finding-¢0"glilty, finde'yol: ™
Of Specification 1, Charge I:-Not %iﬁl"lﬁy o i
Of Specification 2, Charge I: Guilty, except thewords “of a value of $562.50,” substitut-
ing therefor, respectively, the words “of some value less than $50.00,” of the excepted
words, not guilty, of the substituted words, guilty.
Of Charge 1: Guilty.
Of Specification 1, Charge II: Not Guilty. Of Specification 2, Charge II: Guilty, Of
Charge 1I: Guilty. .

1The court should be furnished a Findings Worksheet which meay be completed by the court in olouéd seesion by striking out inapplieable
language and lnserting appropriate words and Agures. The Findings Worksheet will be appended to the record of trial as an appellate
exhibit,
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APPENDIX B
SENTENCE WORKSHEET |
FOR SPECIAL COURTS-MARTIAL®

, . , it is my duty. as president of this court to inform you that the court
in closed session and upon sesnat written hallot, two-thirds of the members present at the time the
vote was taken concurring, senten rou

To have § . (per my :
To forfeit §. v '

months) detained.

e tONhS,
(days) (months).
__(days) (months).

To be: yeduped:to. the grade of , B
- To be vaprimanded. - ..

To he restricted to:the limits of . - for

(days) (months).
Combinations

To be reduced to the grade of , E- , to forfeit________, and to be restricted
to the limits of . for. (days) (months).

To be reduced to the grade of_ E- and to forfeit per month for

_months.

To perform hard labor for (days) (months) and to forfeit : .

To perform hard labor for________ (days) (months) and to forfeit per month
for months. : : ' ' ‘

To be confined at hard labor for (deys) (months).and te forfeit .

To be confined at hard labor for___._..___(days) : (monthe) and to forfeit______.per month
for_____._.menths, o o .

To be reduced to the grade of_ g B , to forfeit and to be
reprimanded. . _ S

To be reduced to the grade of ., E- , to forfeit per month for
months and to be reprimended. . .. .

To forfeit per month:f months, to be confined at hard labor for

(days) (months), and to b

1A sontence adjudged by: m-rb-manﬁﬁ.lﬁahuglj!'-_iollow substantielly one of the following forms or any necessary modifloation or combination
or equivalent of such forms. A Senterice” Wirkgheet of ‘this sort will be completed by the eourt in closed sesslon by striking out inappli-
eablq language and Inserting mppropridte. worls ‘umd-figures, The completed form will be marked as an apyéllate exhibit- and -attachedito
the’ record: of trial. o '
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APPENDIX C.
FORMAT FOR SPECIAL AND GEN ERAL FINDINGS

United States of America - RN Fort Blank, Missouri

Y LR oo
PVT (E-2) Roger Holliday 000-00-000, .. ;s ,:x v v SPE CIAL AND GENERAL

U.S. Army Company B, 20th Slgnal Bat- S . FINDINGS
talion, 20th Infantry Dlwsion e e B e _ '
Dated: 28 August 1969 . '

Pursuant to Article 51 Ad), UGMJ the followmg findings are made:

On 15 August 196& 4ﬁharges were preferred against the accused, alleging wrongful possession
of marihuana on 2. August 1969, and assault on 3 August 1969,

On 18 August 1969, the accused was served with a copy of the charges, which were referred to
trial by special court-martial by the Commanding Officer, 20th Signal Battalion, on 18 August
1969. Thereafter, the accused, after consultation with counsel and knowing the identity of
the military judge, requested in writing pursuant to Article 16(1) {B), UCMJ, that he be tried
by a court composed only of a military judge.

On 22 August 1969 the accused having appeared with counsel, entered a plea of not guilty to
all charges and specifications,

The issues raised by said pleading were duly heard before this court on 22 August 1969
and evidence received from the government and the accused.

This court finds as follows:
SPECIAL FINDINGS: CHARGE I
1. On 2 August 1969, PVT Holliday had in his possession .02 ounces more or less of mari-

huana.

2. PVT Holliday’s possession of such marihuana was knowing.

3. Under the circumstances PVT Holliday’s possession of marlhuana wasg of such a nature as to
be prejudicial to good order and discipline in the army, '

4. The search of PVT Holliday and the subsequent seizure of the marihuana ultimately intro-
duced into evidence wag lawful. CPT Andrews who conducted the search had probable cause to do
80. The information CPT Andrews relied upon ag a basis for the search was from SGT Car-
ter, who stated that he had seen what he believed to be marihuana in the accused’s possession.
SGT Carter had, in the past, supplied information concerning use of or possession of marihua-
na. In all instances, the information furnished by SGT Carter had been accurate,

B. The chain of custody established by the prosecution was sufficient to show beyond a rea-
sonable doubt that the substance seized from PVT Holliday was the substance later identified
as marihuana by CWO Komura of the CID Laboratory.

6. The testimony of PVT Holliday that he was unaware that the substance found on him was
marihuana was not credible. The marihuana was found in a package in PVT Holliday’s foot-
locker. He also admitted that he did tell PVT’s Dale and Elk that he had some “grass,” although he
testified that he was just joking.

7. Upon the evidence in this case the accused is guilty beyond reasonable doubt of wrongful
possession of marihuana as alleged in the specification of Charge I
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SPECIAL FINDINGS: CHARGE IT

1. On 8 August 1969, the accused struck PFC Sparrow on the head with a beer bottle in the
Fort Blank Service Club. _ _

2. The accused’s contention that he acted in self-defense was overcome by prosecution evi-
dence that without provocation the accused spoke to PFC Sparrow in a loud, profane, and abu-
sive manner and struck him as PFC Sparrow attempted:to:lbuits: the premises. in-ordet to avoid
an altercation. The fact that PFC Sparrow touched the acciised his band-as he attempted
to leave the premises was mot sufficient to justify the striléifig o¥ v the aceused..

8. Upon the evidence in this case the accused is guflty beyend iea jinable doubt of assault as
charged in the specification of Charge TI. '

GENERAL FINDINGS o N
Obust it vou,of adl apecifi-

PYT Holliday, it is my duty as-military judge to-inform you ﬂhatbhes

cations and charges : GUILTY.

Dated: 28 August 1969 | | " WILLIAM K. SUTTON
. . ' - | Major,; JKGT
Millkary Judge
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The proponent agency of this pamphlet is the offico of The Judge Ad-
vocate General. Users are Invited to send comments and suggested im-
provements on DA Form 2028 (Recommended Changes to Publications)
to The Judge Advocate General, ATTN: JAGJ, Department of the Army,
Washington, D.C. 20310, :

By Order of the Secretary of the Army:

W. C. WESTMORELAND,
General, United States Army,
Official ; \ Chief of Staff.

KENNETH G. WICKHAM,

Major General, United States Army,

The Adjutant General.

Distribution: _
To be distributed in accordance with DA Form 12-9 requirements for AR, Legal Services:
Active Arniy—“A" (qty rqr block #50)
NG—“B” (qty rqr block #51)
USAR—“A” (qty rqr block $#50)

' % U.8. GOVERNMENT PRINTING OFFICE: 1809--845-511/78014



i T S -
. S, B - E
. .
g 7
3 £

g DA Pam 27-15 MILITARY JUSTICE HANDBOOK TRIAL GUIDE FOR THE SPECIAL
X COURT MARTIAL—1969



