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EXTENSION COURSE 
THE JUDGE ADVOCATE GENERAL'S SCHOOL. U. S. ARMY 

SUBCOURSE JA 132- MILITARY JUSTICE II 
EVIDENCE 

INTRODUCTION 

, The purpose of this subcourse is to familiarize the student with 
some of the rules of evidence as applied in courts-martial. 

This subcourse consists of eight lessons and an examination. The 
subject matter is divided among the lessons as follows: 

Credit Hours 
Lesson 1: Character Evidence; Other offenses or Acts of 

Misconduct of the Accused; The Hears~ Rule. 

Lesson 2: The Law of Confessions. 

Lesson 3: The Warning Requirement of Article 31. 

Lesson 4: Procedure Concerning Privilege Against Self­
Incrimination; Foundation for Admissibility of 
Statements. 

Lesson 5: .Official Records; Business Entries. 

Lesson 6: Depositions and Former Testimony. 

Lesson 7: Search and Seizure. 

Lesson 8: Examination and Impeachment of Witnesses. 

Examination: 

A total of 25 credit hours is allowed for this subcourse. 
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Text and materials required: DA Pam 27-172, Military Justice 
Evidence (1962); Su,pplement, DA Pam 27-172 (1 May 1966); MOM, U. S:, 
1951, with Addendum dated January 1963. 

You should study the lessons of this subcourse in the order in which 
they appear in this booklet. All assignments to read portions of DA Pam 
27-172 include the requirement of reading those portions of the 1 May 1968 
Supplement to DA Pam 27-172 which updates the assigned material. 

Near the beginning of each lesson are paragraphs entitled "LESSON 
OBJECTIVE" and "SUGGESTIONS." Reading those paragraphs should be your 
first step in completing each asSignment. 

'nle last portion of each lesson assignment is entitled "EXEBCISES." It 
contains a series of questions which you mus~ answer. Instructions for 
answering the questions are given in the paragraphs entitled "SUGGESTIONS" and 
"Rl!lQJIREMENT." Special instructions for certain questions are given just be­
fore those questions. Use the reading assignments for help in answering the 
questions only if you consider it necessary. 

'nle questions contained in the exercises are all of the multiple-choice 
type. For these questions only one choice is correct,and you should keep 
this in mind in selecting the one. best answer. 'nle answers to the questions 
are to 1;Ie marked on the answer sheets provided. If additional space is re­
quired to explain your answer. or justify it, you may attach additional sheets 

. of paper to the answer sheet. 

'nle heading of each answer sheet. should be cam;pletely filled out. One 
space on the answer sheet requires an elltry of the number of hours you devoted 
to the lesson. In cOllqlUting the time spent,.include the time needed for as.- . 
sembling the lesson's materials, for reading t'he lWsignment, and for answering 
the questions. You are not lim! ted as to the number of hours you may spend on 
the subcourse or any part of it. Information about the ',time spent is needed 
only for statistical purposes. Your respons,e does not affec~ in any way the 
credit you will receive for the course. 

Should your ans~r not be the same as the School's you may be given part 
or full cred! t based on the reasoning you display in the answer you attach 
to the answer sheet. When you are f'uliy satisfied with your answers and, 
the heading has been filled outcompl~tely on the answer sheet, mail the 
answer sheet by folding it with this School's address on the outside, stapling 
or taping it shut, and mailing wi thou'); an envelope. 

You may retain all materials sent with this subcourse except hard 
bound volumes, if any, which must be returned to the School. 
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SUBCOURSE JA 132. 

LESSON ASSIGNMENT 

• • • • • • Military Justice II (Evidence) 

LESSON .I.. • • . . • • • • • • • • • • • • Character ~~dence; Other Of­
fenses or Acts of Misconduct of 
the Accused, the Hearsay- Rule. 

CREDIT HOVRS. • • • • • • • • • • • • • • 2. 

TEXT ASSIGNMENT • • • • ••••••••• Chapters VI-VIII, DA Pam 27-~72; 
MOM ~951, Para. ~38!J 139, 153b(2), 
~38~. -

MAmUALS REQUIRED. • • • • • • • • • • • Bone • 

LESSON OBJl!XlTIVE. • • • • • • 

• • • • • • • • • 

•• 

• • 

• • • • To 1'am11iarize the student with 
the assigned rul.es of ev1~ence 
as appUed in courts-!llll.l'tiU. 

• • • • Read and. study the text assigp­
ment caref'ul.l.T. Complete the 
exercise after caref'ul study of 
the assignment and. then USing 
the text, ,check your solutions. 

EXERCISES 

REQUIREMENT: The fOllowing 20 questions are of the multiple choice 
type. Indicate the one correct answer by placing an "X" in the appro­
priate space provided on the ANSWER SHEET. A statement false in part is 
false. Each question is worth 5 points. 

1. The accused pleaded not guilty- to a charge of larceny-. He 
took the stand. and. on direct examination denied the COIIIIIIission of the 
offense, testified to a former honorable discharge, and iDdicated that 
he bad never before been in diffiCulty- with the laY. On cross-examina-
tion, the prosecution estabUshed prior conVictions for perjury- and /' 
larceDf and that the honorable discharge ws t'raudulently- obtained. 
The accused ws the only- witness for 'the defense. 

a. The accused's testimony raises his good character as an 
issue and even though its probative value is slight, the 
law officer must give a requested instruction on good 
character. ' • 

b. The refusal to give a requested instruction on good charac­
ter would be error but it would be nonprejudicial. 

c. The law officer must instruct sua Wote on good character. 
d. The law officer 11IIJ.y' proper~ refuse 0 give a requested 

instruction on good character. 
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2. Which of' the f'oll.ow:1ngatateaents 11 most correct: 

a. The test:1llloDT of' a lII1n1ster as to the accused I s good 
r~tation in his congregation is inadmissible beca~se 
it is l:l.lll1ted to members of' a single clmrch. 

b. The law of"f'icer must _ s;ponte1nstruct the court on 
'good clIIu.'a4:ter if' there is evidence thereof'. 

c. The laW of'f'1cer mu.st _ !P?!lte gi TIl l:I.III1 tiJIg instructions 
on evidence of' prior 1111 scOl3d~ct. , 

d. None of' the aboy'e. 

3. If' evidence ,ck,prioracts of' III1scond.~ct is erraneoU8~ received 
at the trial, the error can be purged. Which- of' the f'oll.ow:1ng methods 
will. suffice to purge the error. 

a. An instruction by' the laW officer to disregard the evidence, 
if' it can be sa1d that the instruction removed 1!.117 possible 
inf'l.~ence on the verdict. 

b. A:f'firma.tlce if' there is COIIIpell.ing evidence even though no 
instruction to disregard was giVeR. 

C. Assessment ~f' the error as nonpreJudicial lIJIder the specific 
preJudice rul.e. 

d. All. of' theaboye. 

4. The accused was charged with premeditated lIIIIrder. The prosecu­
tion attempted to Bbaw that the acc~sed had f'alsif'ied certain of'f'icial 
J!8l' record8 8Dd that the Yictbl had discovered this and was blac:lr!!!$iliDg 
the accu8ed f'or substantial sums of money. !he ,def'ense objected. 

a. The evidellCe is inadmissible. 
b. The evidence is adlIIissible to show motive. 
c. The obJection should be overruled IIZld no l:I.III1ting instruc­

tion need be given. 
d. lIone of' the above. 

5. The II.CC1lsed was cliarged 'll'ith wrongf'ul possession of' Darcotics. 
The defense was mistake. The a.ccused-t'estifiei!. that 'his posae8sion was 
1nJlocent in that he did not li:Da!r that the s~bstance in his' possession 
was a Darcotic. Other def'ense evidence raised a aerio~8. question &8 to 
nether the IAlbstance fOUDd in the accused I s po88ession. was a DarCOtic. 
!rhe prosecution, on rebuttal, . SOught to introduce three prior narcotic 
COD'I1c:tions. 

a. The convictions are admissible as showing knowledge on the 
part of' the accus,ed that the substance was a DarCOtic. 

b. The convictions a.re e.d:m±IIsible &8 relevut in showing that 
the substance was in f'act a narcotic. , 

c. The evidence is admissible to rebut the accused IS contention 
of innocent III1stake. 

d. Both "a" and "c" above. 
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6. The accused lI8.8 charged with llUrder by shooting the vict:llll with 
al'if~e. The proseclltion' s wi tnessell tesLiftP.(i, that the 'Victa was sc.e 
distance f'rcm the accused at the tiJlle of the shooting. The prosecu­
tion then called a~ocal f~erto the stand Who testified that the 
&Ccused had once been apprehended while shooting sheep on the victa's 
fa= at twice the distance 1nvo~yed in the present case. The defense 
objected. 

a. Theertdence 1sadJi1ss1ble as tending to show a pl.an on 
the part of the &ccused. 

b. The evidence is adlIIiss1b~e as tending to show an ab1llty 
on tlre part of the accused to cCllllll1t the offense. 

c. The evidence is adm:iss1ble as ident1f'ying the accused. 
d. The ertdence is iJllll'lm1 ss1b~e. 

7. The accused was charged Wi th ~ceny by check. The prosecu­
tion ,sought to introduce e'Vidence of the accused's cashing "worthlesa 
checks" other tban those 1nvo~ved in the offenses charged, at the 
BRae banks ~eged in the specifications. The defense obJected. 

a. The evidence, is admissible to show the intent of the 
accused. 

b. The evidence is admissible to show a plan or design of 
the accused. 

c. The evidence is admiss1b~e to identity the accused as 
the perpetrator. 

d. The endence is 1nadm1 ss1b~e. 

8. The accused was charged with the robbery of a bank messenger. 
The prosecution endence did not show with certainty that a completed 
~ceny took p~ace because there was SOllIe e'Vidence that an unknown 
third party seized the briefcase of the messenger during a fight between 
the messenger and the accused. The prosecution then proceeded to show 
that sane checks frOlll the brief"s.se had been cashed by :forged indorse­
ments and that the accused was the person who forged &lid cashed tha.. 
This offense was not charged. The defense counsel ob.1ected and d-.ded 
to know the prosecution's ground for admissibility of \this offense. /' 
The prQsecution r.hould argue: 

a. That the shoWing of this offense is merely inciden~ to 
proof of the offense charged. -

b. That the offense is admiss1b~e becauae it is relevant to 
show that the accused possessed the Bto~en property after 
the offense and therefore t.ends to identity h1JII as the 
thief. 

c. That the evid,ence rebut.s the showing that, SOllleone else 
may have committed the offense. 

d. All of the above. 
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9. The accused was charged with robbery. During the presentation 
of prosecution's case, the trial. counsel. offered. evidence that the 
accused attempted to comm:!. t another robbery short~ before the robbery 
alleged in the specification. The defense ObJected. 

a. The evidence is admissible to shOll' a plan on the part of 
the accused. 

b. The evidence is admissible to shOll' the intent of the 
accused. 

c. The evidence is ~D!!tlm1 ssible. 
d. The evidence is admissible to show that the accused had 

the dispQsi tion to commit the offense of robbery-. 

lO.· The accused was charged with the attempted rape of X and adultery 
with Y. During the presentation of its case, the prosecution sought to 
introduce evidence of prior sexual. misconduct on the part of the accused. 
First, evidence of the comm:!.ssion by the accused of another rape was 
offered. Second, acts of fornicat10n by the accused and Z were offered. 

a. Both offenses are admissible as to both charges because 
they tend to shOll' a general. plan of sexual. misconduct on 
the part of the accused. 

b. The rape miscondu~is admissible as to the charge of 
attempting to· rape X and the fornication misconduct is 
admissible as to the charge of adultery- with Y. 

c. The rape misconduct is admissible on both charges. 
d. The rape misconduct is admissible as to the charge of 

attempting to rape X but the fornication is not admissible, 

ll. The defense counsel called Sam Green as a character witness for 
the accused. Green testified that he had known the accused for one year 
prior to the accused's entry- into the service. Green's connection with 
the accused was strict~ in 811. official. na.ture. He was the plant 
su,per1ntendent at a large _uf'a.cturing concern where the accused "WOrked, 
and did not knOll' the ac~sed outside .01' bUSiness contacts. Green then 
testified that the accusedls reputation for honesty and as a lAw abid­
ing.citizen was good • • 

a. If the prosecution objects, the testimony should be struck 
because Green has not satisfactori~ indicated that he is 
qualified as a member of the accused's"CQIIIIIIIU11 ty" to 
give evidenceof' his reputation. . 

b. The evidence is admissible 811.d the law officer IIIIIBt instruct 
on 'good character if requested to do so'aiul if offered a 
satisfactory- instruction by the defense counsel. 

c. The evidence is admissible and the lAvotficer IllUSt give 
a proper instruction on good charat;:terSllll sponte. 

d. The evidence is admissible and the law officer BlUst give 
a proper instruction on good character if the defense 
counsel requests an instruction. 
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12. 'rhe accused (ms charged with rape. He took the stand and. 
denied ".!w ctllll1Dission of thf' Offense. He also· t,'l!9t:l,fted that he had 
never been 1n trouble wi tl1 c1 vilian or mi I.i i;ary law enforcement 
officials, that he was law abiding and that he would never camm1t an 
offense like that charged. Which of the follOwing is a permissible 
manner of attacking the accused: 

a. Cross-exlllldnation on and, proof of a prior conviction of ' 
embezzlement. 

b. Character witnesses who test:!.1'y as to the accused' s repu­
tation as a violent person. 

c. Proof that the accused was convicted of drunkenness. 
d. All of the above. 

13. After guilty findings had been :returned'1n the court-martial 
of Private Thomas FuJ.1er, the defense cou.nsel nroduced five character 
witnesses who testified that in their opj,nion the accused possessed 
a good moral character. The defense counsel then asked them to give 
_the,basis for their opini'Ons and the witnesses listed instances of 
exemplary conduct on the part of lI'uller. 

I 

a. upon objection, the answers should be struck because the 
defense counsel is attempting to show speCific acts of 
good conduct in the guise of testing opinion testimony. 

b. If the trial counsel does not object, he may show specific 
acts of misconduct on rebuttal under the theory of cura­
tive admissibility. 

c. The evidence is admissible after findings but this does 
not open the door for the prosecution to admit acts of 
misconduct because their nature is prejudicial. 

d. J~he specific acts are admissjlJleover objection and the 
'~rlal C}ounsel may elict t a<,ts of misconduct in rebuttal. 

14. ilergeBllt Paul Giddings was charJ>;ed with a.ggravated assault. 
The de~en8e was self-defense. Sergeant Giddings testified that the 
victim 'attacked him and that he only defended himsf'.l.f. The defense 
also ~lled several character witnesses who tes~1fled that the accused / 
had a good character r'or peace:t'u.lL,ed. Jll l'~ 'ut-tal" the trial counsel 
called several c.harS(lter witnessefl who test1:f1ed t.hat the accused had S 
violent nature. He also sought to introduce S pr10r conviction of the 
accused of forgery. 

a. 

b. 

c. 

d. 

The conviction should 'be excluded be~se the accused has 
only put a specific tra10. peac~fU1ness, in issue and the 
convictionexceeda thj 3 S(!ope. , 
The ('onviction is inadm.t('·albJ,e because it is not logically 
relevant to any iasue in the oose. 
The conviction is 10gica:L.l.y relevant but too collateral 
-and should therefore be exclUded. 
The conviction is sdmissJb .• ,' to at, I.":'.,,, the credibility of 
the accused. 
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15. The accused was charged with taking indecent liberties with 
'II- child under the age of 16 years. The defense presented two juvenile 
officers Who had been assigned ta obtain information of the alleged 
victim's personal history in connection with delinquency proceedings 
pending a.ga.inst her. The witnesses proposed to testify that their 
exhaustive research had shawn that the girl's reputation for chastity 
was very poor. 

a. The evidence should be excluded because consent is not 
an element of this offense, rendering the evidence irrele-
vant. . . 

b. The evid~nce should be a.d.m1tted as bearin~ on the credibility 
of the "victim," but for no other purpose. 

c. The evidence should be excluded because the witnesses are 
not co~etent to present evidence of the victim's reputa­
tion. 

d. The evidence should be a.d.m1tted for all purposes • 

.1.6. At the trial of Captain Harry DlIUm for aggravated assault, the 
prosecution, in rebuttal, produced a witness Who testified that the 
accused's reputation as a law abiding citizen was very poor. The witness 
further stated tl,lat his opinion was the same. The. general Character of 
the accused was in issue. The defense counsel suspected that the prose­
cution witness was biased against; the accused because of personal diffe­
rences. He asked the witness to state his reason for the opinion and 
the witness replied that the accused had once stolen $100 from him. 
The defe:lse counsel objected to the answer on the ground that it was 
an improper reference to a prior act of misconduct and that the act 
mentioned had no relevancy in a prosecution for assault. 

a. "The objection should be sustained for the reason stated. 
b. The objection should be sustained because only convictions 

of offenses' affecting credibility are a.d.m1ssible. 
c. The obJ.ection should be overruled because the defense 

counsel aSSUlled the .risk of prior acts of misconduct when 
he aSked the question • 

. d. The answer should be struck as non-responsive. 
\ 

17. Chief Warrant Officer Robert Bowen was tried for rape of the 
wife of a civilian employee of an army post. The defense presented 
two witnesses who testified as to the unchaste character, and lewd repute 
of the alleged victim. The defense also introduced an a.f'fidavi t by 
an UJl8.va.ilable witness which contained similar statements as to the 
alleged victim's character. The affidavit W!J.S aif:m1 tted over the trial 
counsel's objection. On rebUttal, the trial counsel sought to intro­
duce the affidavit of still another witness to the effect that the 
victim's reputation for chastity was excellent and, in her opinion, 
that the victim's character for .such was excellent. The defense objected 
but the law officer a.d.m1tted the affidavit. 
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a. The trial counsel's objection to the defense affidavit 
should have been sustained.' .. 

b. The defms';;. counsel's objection to the prosecution affidavit 
should have been sustained • 

c. Both rulings were correct. 
d. Both rulings were erroneous. 

18. The accused, Sergeant William fumsom, was charged With perjury-. 
The defense produced several Witnesses who testified that Ransom's. 
reputation in the cOJlDllunity for truth and veracity was good. The trial 

. counsel objected to this proof, citing the rule that evidence as to 
the good character of the accused for veraCity is inadmissible unless 
the prosecution has first impeached the accused with contrary- evidence. 
The accused did not testify •. 

a. 
b. 

c. 

d. 

The objection.sh~uld be sustained for the reason stated. 
The objection shquld be overruled beea.use the evidence 
used by the defense was not used to bolster the accused's 
testimony, but had independent relevance to show that it 
wa.s unlikely- that he cOJlDllitted the offense. 
The objection sh~ be sustained beea.uSe specific charac­
ter traits, as opposed to general goOd character, are 

. inadmissible. . 
None of the above. 

19. The trial defense counsel ea.lled, as a chara.cter witnE!ss, 
a friend of the accused Who had lived in the same (.'Q!DlDlm1ty for II1&II;1 

years. He testified, before the findings, that the accused's reputa­
tion in the co mmu n1 ty was good and that in his opinion the acculled 

. was a moral and law abiding citizen. The defense counllel asked the 
witness to indiea.te his reasons for this opinion. The witnesll wall 
proceeding to llst several charitable and civic contributions made b;r 
the accused when the trial counsel objected. 

a. 

b. 

c. 

d. 

The objection shouid be overruJ.ed beea.use the Manual 
specifically-recognizes the right of the defenlle counsel 
to elicit specific acts of good collduct in this situation. / 
The objection should be overruled beea.use it is always / 
permiSSible to elicit the basis of the opinion of a . 
character witness. 
The objection should be overruled because the defense 
counsel is allowed-to anticipate that the trial counsel 
will attack the baSis of the opinion if it is known that 
prior acts of misconduct exist. 
Th~_ objection should be sustained. 
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20. The accused was charged with murder. The pl:osecution 
established that the murder weapons which were found at the scene 
of the crime had been stolen by the defendant two weeks prior to 
the murder. After findings, the law officer instructed the court 
they were to consider "all the facts and circumstances of the case" 
in adjudging an appropriate sentence. 

a. The instruction was proper. 
b. The instruction was erroneous. 
c. Following findings, the rules prohibiting introduction 

of acts of misconduct are not applicable. 
d. The prosecution should not have introduced evidence 

of other acts of misconduct in this case. 
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SUBCOURSE JA 132 

LESSON 2 .••• 

9llXT ASSIGNMENT. 

• 

LESSON ASSIGNMENT 

.Military Justice II (Evidence) 

.Chapter IX, DA Pam 27-172, and 
Miranda and the Military: Develop­
ment of a Constitutional Right (at 
Chapter IX, 1 May 1968 Supplement to 
DA Pam 27-172). 

LESSON OBJECTIVE .. . . . . . . . . . .To f~liarize the student with the 
assigned rules of evidence as applied 
in courts-martial. 

SUGGESTIONS. • . . . . . . . . . .Read and study the text assignment 
carefully. Complete the exercise 
after careful study of the assign­
ment and then using the text, check 
your solutions. 

EXERCISES 

REQUIREMENT: The following 20 questions are of the multiple choice 
type. Indicate the one correct answer by placing an "X" in the appro­
priate space provided on the ANSWER SHEET. A statement false in part is 
false. Each question is worth 5 points. 

J.. The accused confessed to stealing a watch after the vict:1m 
adm1n1 stered a pb;rsical beating to h:1m. The accused was then ta.ken 
into custody by" CID agents who continued an investigation. One week 
J.ater, the agents gave the accused a proper lIal'Jling and asked h:1m to 
repeat his confession. The accused did so. 

a. The Supreme Cour;I; of the United States has held that this 
confession wOuld be inadmiss1ble without inquiry. into 
causation between the first and second statements. 

b. The Manual rule is' that if intervening circumstances 
have removed the coercive efjact of the beating, the 
confession is admissible. 

c. The Court of Mil.itary" Appeals has adopted the Supreme 
Court approach a~ set forth in "a" above • 

d. None of the above. 

2. The accused was suspected. of' having cOllllllitted the offense of 
possession of narcotics. The evidence in possession of CID agents 
indicated only that the accused was a D!U·cotics. peddJ.er. 
After proper warnings and waivers, the accused confessed to 
the offense of narcotics posseSSion and use. At the trial the accused 
was charged with both possession and use of narcotics. The accused 
testifilid that hI'! was a user of narcotics and that he confessedbl'lCll.use 
he thought that he could then get out of confinement and go to the 
hospital to avoid approaching withdrawal sickness. 

II 
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a. The confession as to possession should be excluded. 
b. If it can be shown that theCID agents did not know of 

the accused's condition, the confession is admissible. 
c. The confession is inadmissible because the accused was 

not suspected of narcotics use at the time it was made. 
d. None of the above. 

3. The government agent did not have sufficient information to 
secure a search warrant for a search of Private A's barracks room. The 
agent approached Private A at the enlisted men's club, and asked if he 
could search A's room. A replied: "Sure, let's go back to the room and 
you can search to your heart's content." No warnings were given. The 
stolen radio was found in the room. 

a. The radio is inadmissible because no Article 31 warning 
was given. 

b. The radio is inadmissible because no Miranda-Tempia warning 
was given. 

c. The lack of Warnings may be considered in determining 
whether the consent was in fact voluntarily given. 

d. All of the above. 

4. After a short period of investigation, the accused denied 
guilt in a robbery case and made an exculpatory statement to investi­
gating officers. The officers had reason to doubt the veracity of 
the statement and continued the investigation. In subsequent interro­
gations, the officers informed the accused of the maximum sentence 
for perjury, encouraged him to tell the truth, and indicated that he 
might be charged with perjury on the basis of his first statement. 
The aC'cused confessed. 

a. An issue of voluntariness is raised, as to the confession. 
b. There is no issue'of voluntariness because the officers 

merely encouraged: the accused, to speak. the truth' and 
furnished him with information. 

c. An issue of voluntariness is raised here, but if the accused 
had not made the first statement, the information furnished 
as to perjury would not have vitiated a confession. 

d. Both "a" and "c" above. 
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5. !he Miranda-TemPia warning requirements will be applied to: 

a. Exculpatory statements. 
b. Admissions. 
c. Statements used for impeachment purposes. 
d. All of the above. 

6. ille victim of an attempted robbery is unable to identify who 
committed the crime; however, he states that he hit the criminal in the 
forehead with a 3 iron. When the em brought the accused in to book him 
for the crime, the desk sergeant noticed a gash on the suspect's forehead, 
and asked the suspect: "How do you feel1" !he sUf!pectresponded: "How 
would you feel if you had just been hit in the forehead with a 3 iron'l" 
!his statement was used to tie the suspect to the robbery. 

a. ille statement is admissible because the· suspect was not 
interrogated for purposes of illiciting a criminal fact. 

b. ille statement is inadmissible because "interrogation" 
means any device used to get the suspect to talk. 

c • Miranda-Tempia 'warnings must be given only when the state­
ment is a confession and not when admissions are used. 

d. None of the above. 

7. Prior to Miranda: 

a. Military law held that the suspect was entitled to the 
presence of his individually retained counsel during the 
interrogation. 

b. ille right to a.ppointed counsel arose only after the filing 
of charges. 

c. E·scobedo caused a significant change in military law. 
d. All of the above. 

8. em agents took t~e accused into custod¥ for investisation 
of a series of forgeries. The accused was properly wamed of his rights. 
After two\hours of questioning, the agents told the accused that the 
offenses could be traced to him by witnesses who cashed the forged 
checks and by handwriting experts. These statements were true. The. / 
accused confessed. The next day 1 the agents called the accused into . 
their office, wamed him, and continued the\ ques¥aning. The accused 
made a voluntary confession. The trial counselft.leeks to intr~ce this 
second statement into evidence at the accur' fI trial by gener 
court-martial., 

. , 
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a. The second statement is inadmissible. 
b. An issue of voluntariness is raised as to the 

second statement. 
c. The statement is admissible. 
d. The statement is admissible only if the first 

statement is also used. 

9. Appointed military counsel at the interrogation state is 
furnished free of charge: 

a. Whether indigent or not. 
b. Only if the suspect is unable to hire his own counsel. 
c. When the suspect requests counsel. 
d. Both na" and lie". 

10. Major X was suspected of taking procurement "kickbacks." 
Agent Smith of the GID asked if Major X could stop for a few minutes 
to discuss the matter. Major X stated he was very busy; however, if 
Agent Smith would come up to his . office , he would be glad to talk to 
him for a few minutes. When Agent Smith came up to the office, Major X 
made an admission which was later used in his triaL Only an Article 31 
warning was given. . 

a. Major X was subject to "custodial interrogation" and since 
no Miranda-Tem;pia warning was given, the admission was 
inadmissible. 

b. The test of custodial interrogation is the belief of the 
person under interrogation as to whether he is in custody 
or otherwise limited in his freedom of action. 

c. There was no necessity to give the Article 31 warning. 
d. Both "a" and "b". 

11. The prosecution offered a confession without showing the 
Miranda-Tempia requirements were met. Defense counsel made no objection 
to the admission. 

a. The failure to object will be' deemed a waiver. 
b. No waiver will be found by the failure to object. 
c. The defense may not consent to the introductiqn of a 

confession without a showing that the requisite 
warnings were given. 

d. Both Ita" and "ell. 
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12. Concerning the relationship between Article 31 and Miranda­
Tempia: 

a. There will alw~s be a necessity to give an Article 31 
warning if a Miranda-Tempia is required. 

b. A Miranda-Tempia warning will always be necessary if" 
an Article 31 warning is required. 

c. In point of time, the necessity for an Article 31 
warning may arise before the necessity for a Miranda­
Tempia warning. 

d. Both "a" and "bIT. 

13· The suspect, in addition to the other requirements, was 
advised that "he could consult with legal counsel at any time he 
desired. II 

a. This advice sufficiently advises the suspect of his 
right to have counsel present during the interrogation. 

b. In giving the required advice, the interrogator must 
follow the exact warning contained in Miranda. 

c. The advice will be tested to determine whether it 
conveys the substance of the warning, and technical 
ineptness doesn't destroy its legal effect. 

d. Both lIa" and lie It • 

I 

14. During an out-of-court ,hearing on the issue of the vo1untariness 
of an accused's confession, the defense attempted to show by the accused's 
military record and other evidence that he was of extremely low men­
tality. When pressed by the prosecution to give some explanation of 
the relevancy of this evidence, the defense counsel asserted (1) that 
the extreme low mentality 'of the accused was such as to render any 
statement by him inadmissible. He admitted, however, that the 
accused was sane and was fully competent to testif'y and aid in the 
conduct of his defense. The defense counsel also argued (2) that his 
client's low mentality was relevant in weighing the effect of the 
evidence of coercion that he had shown. 

a. The eVidence is relevant for both reasons expressed. 
b. The second reason is inva1id because investigating officia1s I 

are not required to vary their methods with each suspect 
and are entitled to assume that each suspect can withstand 
normal and reasonable investigative procedures. 

c. The second reason stated is valid, but the first is not. 
d. The evidence should be excluded because neither reason is 

valid. 
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15. The accused was charged With robbery. At the trial, the pro­
secution attempted to show tbat the accused had made a statement to one 
Private Peterson ,that he (the accused) was present at the time of the 

, alleged offense. (The statement was made voluntaril;y and under cir­
·cumstances not requiring a warning.) The defense attempted to establish 
on cross-examination ,of Peterson that the accused also told him that he 
had arrived after the offense was committed and that he had not seen 
the violator. The prosecution objected on the ground that the exculpatory 
statement was hearsay. Is.ter, the defense attempted to prove that the 
accused had told investigating officers that tl:le stolen goods found in 
his possession were sold to l:Iim by an uniden'fified part~. The prosecu­
tion again objected on the ground of hearsay. 

a. Both objections should be sustained. 
b. Both objections should be overruled. 
c. The first should be sustained and the second overruled. 
d. The first shoul.d be overruled and the second sustained.' 

16. The accused was charged With severa..i. larcenies. While inves­
t:l,gating the clla.rges the, GID placed d.ll info=mer in the accused' s cell. 
During the cour&e of a conversation the accused made some incriminating 
admissions to the informer in answer to "!;he usual question "What are 
you in for?" The pro~ecutor offered these statements into evidence at 
'the accused I s trial and the defense counsel o'bjected. 

a. These statements are inailinissible because they were 
obtained by trick, strategem or fraud. 

b •. The statements are admissible because the probable truth­
fulness of the statem~nts is the onl;y standard by which they 
are measured. 

c. These statements were not obtained by coercion or unlawful 
inducement. 

d. The accused I S ignorance of the status of his "cell-mate" 
makes the statements inadmissible,. 

~7. The accused, who was suspected of stealing $50.00 from another 
private in his unit, denied his guilt and voluntaril;y submitted to a lie 
detector test which indicated to the contrary. The alleged victim, 
after being informed of the result of the test, confronted the accused 
and told him that if the money was returned he would do what he could to 
have the matter disposed of at the unit level. The accused then admitted 
his guilt and repaid the money to the alleged victim. 

, 
a. The confession is inadmissible because the victim was not 

investigating a suspected crime. 
b. The confession is inadmissible because the accused was un­

lawfull;y induced to confess. 
c. The confession waQ inadmissible because the accused had 

submitted to a lie detector test and the results were 
released to the alleged victtm Without authority. 

d. The confession was voluntary and therefore admissible at 
a court-martial- be"ause a prOJllise of light treatment must 
come from someone.having apparent ability to effect the 
promised treatment. 
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18. The accused was charged with lIIIli'der. At the court-martial he 
claimed that a confession offered by the prosecution was obtained by 
the use of "psychological pressure" consisting of intermittent, prolonged 
periods of interrogation during which his victim I s picture was dis­
played to him repeatedly. The prosecution offered evidence to the effect 
that the accused finally made the statement 'immediately after a period 
of thr.ee days, during which there was no interrogation, and after the 
accused had sent word to the investigators through the chaplain that 
he was ready to make a statement. . 

a. The confession is inadmissible because of coercion. 
b. The confession is admissible, and the evidence el;l.m1nates 

any issue of voluntariness for determination by the cOurt. 
-c:-'"The-conression is :l.D.admissible because there was no 

intervening cause betweeh the confession and the alleged 
"psychological pressure." . 

d. The confession is inadmissible because of the prolonged 
interrogation. 

'19. "Custodial interrogation" arises: 

a. When the suspect is ordered by a military superior 
to go to the interrogation office for questioning. 

b. An inference that the suspect was ordered to go to 
the interrogation office arises from his presence 
there anytime during normal working hours. 

c. When the suspect is apprehended by military or 
civilian authorities. 

d. All of the above. 

20. The suspect was advised, in addition to the other required 
elements, he could get "legal assistance from the staff judge advocate 
or be represented by civilian counsel at his own expense." Following 
appropriate waivers, the .suspect gave a confession in which he stated 
where the murder weapon was located. 

a. 

b. 

The Supreme Court has held that evidence secured from 
an improperly warned confession is inadmissible. 
The gun was not the "fruit of the poisoned tree" be­
cause the original confession was admissible. 

c. Military law recognizes an eXclusionary rule for 
evidence discovered as a result of an illegal 
confession. "-

d. Both "bIt and "ell. 
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SUBCOURSE JA 132 Military Justice II (Evidence) 

LESSON 3 . . . The Warning Requirement of 
Article 31. 

CREDIT HOURS. • 3. 

mxT ASSIGNMENT 

MATERIALS REQUIRED. 

LESSON OBJECTIVE. • 

• 

Chapters X, XI, DA Pam 27-172. 

None • 

Tb familiarize the student with the 
assigned rules of evidence as ap­
plied in courts-martial. 

SUGGESTrONS • • • • • • • • • • " Read and study the text assignment 
carefully. Complete the exercise 
after careful study of the assign­
ment and then using the text, check 
your solutions. . 

EXERCISES 

REQUIREMENT: The following 20 questions are of the multiple choice 
type. Indicate the one correct answer by placing an "X" in the appro­
priate space provided on the ANSWER SHEET. A statement false in part is 
false. Each question is worth 5 points. 

1. Acting on a specific request by military authorities in a 
distant city, local civilian police apprehended the accused as a deserter. 
While holding him for the military authorities, the police questioned 
him about some "muggings" conuni tted in their city. Only a Miranda warn­
ing was given. The accused made several incr1m:!.nating statements as to 
the desertion charge and also admitted to having conunitted several rob­
beries in the local park. The accused was tried by court-martial for the 
robberies and desertion. 

a. All of the statements are admissible because the local 
police are not subject to the Uniform Code of Military 
Justice. 

b. All of the statements are inadmissible because the police 
were required to warn the accused under Article 31 be­
cause they were working as the "agents" of military 
authori ties. 

c. The statements relating to the robberies are admissible 
because the interrogators were acting entirely in their 
civilian capacity as to these offenses. 

d. None of the above. 
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2~. The accused, a supply officer, was suspected of selling gcvernment property. Investigators checked his records and dis­covered the suspected shortage. The accused was then taken to a CID office and given a warning in the terms of Article 31 and Miranda-~mpia. The only instruction that was given as to the nature of the accusation was that a shortage existed in the supplies. No mention was made of the offense of selling the property even though the investigators had evidence of the sales. The admissi­bility of the accused's subsequent confession is challenged. 

a. The confession is inadDlissible. b. The facit that the accused obviou~ knew that the investiga.­tion would extend to the disposition of the property can be considered in determining whether he. was properl¥ warned. c. While it is not necessary to inform the accused of .the exact charge, a warning such as the present one that does not mention the offense that investigators actua.l.l¥ intend to charge is always defective. d. None of the above. 

3. Investigators apprehended the accused in connection nth a forgery case. He was given an Article 31 warning in general terms and advised of the nature of the investiga.tion. The accused apparentl¥ understood the warning. Thereafter, he was requested to furnish a handwriting exemplar. He did so but later challenged its admissibility on the theory that he had not been properly warned. 
a. 
b. 

c. 

d. 

The exemplar is admissible because no varn1.ng was required. The exemplar is not admissible because a Miranda-Tempia warnin was required. 
. Because an accused is not likely to relate a general warning to a request to perform an act, it has been held that an accused must be .specifically warned that he cannot be required to perform the act., Since no case has ever been reversed for failure to give a specific warning tlbat an accused need not give a statement /. by performing a re~ested act, it can be persuasively argued that a gll.leral Article 31 warning is sufficient where an accused is requested to perform a non-testtmonial act. 

q. The accused a Sergeant, was placed'in pretrial confinement afte~~t!::t~d:e!t~~:s a~:7~0:!i~~e~t c=~!~e f~~~;!;,!~!II~~e one any adJllitted to the stockade as a prisoner. Brown, week, PFC Brown was . ad n1"">68ion fran the accused who was 1n reality a OID agent, se~ur a :i' t The accused ob~ected by simply asking him the reason for his co nemen. to the admission of the confession. 
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a •. The.contession is admissible provided there is no proof 
that the failure to warn the accused was the cause of the 
confession. 

b. Thecontession is admissible provided the government can 
prove that the il.ccused 'IIlIS in fact aware of his Article 
3l.rights. . 

c. '.Dle confession probably is inadmissible because Brown, 
Who 'IIlIS obviously subject to the Code, was acting in an 
official ca;paci ty and conducting lin investigation., 

d. ~e confession is admissible because the accused was not 
interrogated nor was he asked/to IIIIlII:e If. ~tatement about 
the offense of 'Which he was suspected. 

5. An .investigator warned the acculled as follows: "You don't 
have-to malte any statement that will incriminate you. In fact, you 
don't have to say anything at all. And remember, we can use anything 

'you ~ against you." The accused apparently understood this warning. 
The investigation .continued.A 'second investigator, While alone with 
.the,lI.ccused, told him, "you can tell me about it. All we want to know 
. ,s Whetherve bave the rightgu:y. You don't have to give us a signed 
statement that can be shown to the court, Just tell us Who did it so 
we can all stop for now and get SOllIe rest." The aCaUsed gave an .oral 
confesSion but refUsed tp Sign a written statement. 

a. The confessiOn is inadmissible because,-thefirst warning 
failed to notify the accused that statements cOUld be . 
used ~st him in a court-martial.,. . 

b. ~cdn1'ession is inadmissible ,because 01' the failure of 
the second investigator to warn the accused. 

c. The cozltession is inadmissible because the advice of tlie 
second interrogator was erroneous and nullified the first 
warning. 

'd.'lione of the aboVe. 

~. The accused was interrogated in connection with a robbe17 case. 
'T:be offense was committed.by two men and, in a statement not preceded 
by a warning, the accus!!d admitted that Ae took part in the crime. He 
also pointed out hill' pa.rtner. At the trial of the latter, the accused 
wasoal.led as a witness far the prosecution a.nd repeated his statElllent., 
He was, not given an .Article 3l warning at the trial. When he was tried 
f'or the B8IIIe offense, he chall enged the admissibility of tbe statElllent 
he made at his partner's trial on the ground that he had not been warned. 

a. The statement was inadmissibl.e at the first trial. and 
shOUld nat be received in evidence against the acculled 
in the lIecond trial. 

b... Although admissible in the first trial, the lltatl/llllent can­
nat ·be used in a prosecution against the accuse4 because 
be was not warned. , 

c.~ statEIIIsnt is admissibl.e because an Article 3l warning 
was not necessary at the tillle the statement was madEl. 
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d. The statement is admissible if it can be shown that 
the accused 'understood his Article 31 rights when 
he made the statement. 

7. The accused, suspect of larceny from an Italian citizen 
was apprehended by Italian police. The following day, the suspe~t 
was taken by a CID agent to the Italian police station for interro­
gation. No Article 31 warning was given. The CID agent was present 
when the suspect gave a statement to the Italian police. 

a. 

b. 

c. 

d. 

The admiSSions to the Italian police are inadmissible 
because of a failure to give an Article 31 w'arning. 
The admissions to the Italian police are inadmissible 
because the ~uestioning was an American military 
enterprise. 
A subse~uent statement to the CID agent following 
proper warnings would be inadmissible only if it was 
the product of the earlier unwarned statement and 
the earlier statement was taken in the course of an 
American military enterprise. 
None of the above. 

8. A robbery ,offense was being investigated and CID agents 
apprehended the accused as a suspect. He was talten to an office where 
an interrogator gave a valid warning and began an interrogation. The 
accused confessed to the commission of the offense., Shortly thereafter, 
a second investigator informed the accused that his statement would be 
kept in confidence and could not be used against him in a court-martial. 

a. The confession is .inadmissible because the warning was 
invalidated. 

b. The confession is admissible because Article 31 had been 
complied with at th~ time it was made. 

c. A promise like that given by th,e investigator may raise an 
issue as to voluntariness, butcBnnot vitiate an otherwise 

" proper warning. 
d. None of the above. 

9. The accused was suspected of use and possession of narcotics. 
lIe was apprehended and re~uested to furnish a urine specimen. No 
Warning preceded the req.uest. There was no coDI.Pulsion exerted to ' 
acquire the specimen. (Assume for purposes of this question that Article 
3la prohibits re~uiring a suspect to furnish urine.) 
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a. The specimen is inadmiss.ible. 
b. If the.Minnifield case is carried to its logical 

extreme, the specimen would be inadmissible because 
an Article 31 warning was not given. 

c . The Minnifield case is not com;pletely analogous to the 
present situation because in that case the act requested 
may carry with it certain "testimonial" representations 
not present here. 

d.. None of the abo • ...,. 

10. The d.ccused was apprehended and confined during the period of 
an investigation of' a robbery offense. He was prOperly warned and then 
questioned. He refused. to answer questions directli related to the 
offense but did answer same questions 'Which were largely collateral but 
'Which aided the investigators in establishing identity. A period of 
two ~s elapsed and the accused was again produced. for question~ng. 
Before the sel3sion began the investigators started to warn the accused 
again, but he stopped them, saying, "I know I don't have to say anything 
that you guys can use against me. "The interrogation proceeded, and 
at the end of the period the accused was requested to'participate in 
a Ux!e-up, at Which time he was identified by the victim. 

a. 

b. 

c. 

d. 

The identification is inadmissible because the accused's 
statement indicates that he did not under.stand his rights 
under Article 31. 
The identification is ina.dmissible because the accused's 
statement. standing along was suffiCient to require a new 
warning. 
The identification is admissible because the line-up was 
merely physical examination of the accused, which need not 
be prefaced by an Article 31 warning. 
The identification is admissible because one warning is 
sufficient for each investigation. 

ll. YandaJ.s caused a great amount of damage to certain government 
Vehicles during the period''When the accused was charged with the possession . 
o~the vehicles. Certain evidenqe pointed to the conclusion that the 
accused had participated in or had acquiesced. in the damage, which was 
obviously willful. Investigators, who were interested onli in fixing 
pecuniary liability for the damage, then approached the accused to 
interrogate him. They informed the accused of their purpose and warned 
him that any statement that he made "could be used against him." The 
accused apparently understood his rights and made incriminating statements. 
The accused challenged the admissibility of these statements at a sub­
sequent court-martial for his part in the willful destruction of govern­
ment property. 

'a. If the accused thought that the statements could onli be 
used to establish pecuniary liability, they are ina.dmissible 
in the court-martial. 
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h. If the investigators did or said nothing'to indicate that 
the statements could be used only to establish pecuniary 
liability, the statements are admissible. 

c. l!."'ven if the investigators told the accused that his state­
ments could be used only to establish pecuniary liability, 
they could nevertheless be used in a court-martial, because 
the only necessary factor is that the accused know that 
they could be used against him. 

d. Both "b" and "c" above are correct. 

12. The accused was charged with wrongful possession of an un­
.Lawful pass. The facts showed that the accused was found to be miSSing 
from his company area and his company commander had so informed the 
MP's. This information,along with a description, was fUrnished to 
MP's on duty at the post gates. For this reason, when they saw the 
accused, they asked him to produce' his pass. No warning was given. 
The accused complied and the unlawful pass was discovered. The MP's 
always checked the passes of about one half of all persons leaving 
the post and the accused was aware of this practice. 

a. The evidence is admissible because no "statement" in 
the meaning of Article 31 was involved. ' 

b. The evidence would have been admissible if the MP's had 
not been notified of the accused's absence and requested 
to watch for him. 

c. The eVidence is admissible because the accused was not 
"suspected" of this offense within the meaning of Article 
31. 

d. Both "all and tic" above. 

13. The accused was suspected of murder. After an Article 31 
warning, he told investigators that he was present at the time of the 
offense but that he did not remember anything that, happened after an 
hour before t.he murder took place. A't the trial, the acC)used ',s defense 
'was insanity. The prosecution attempted to introduce the accused's 
st~tements as proof that he was present at the time of the offense. 
The defense objected and offered ~o show by expert testimony that the 
accused was insane at. the time of the investigation and could not have 
lwderstood the warning. 

a. Evidence of insanity goes only to the merits of the case or 
the ability to cooperate in his own defense and is inad-
missible as here offered. . 

b. If the evidence is believed, the coUrt should disregard 
the accused's statement "because Article 31 demands that 
the accused understand the warning. 

c. The statement is admissible unless it can be shown that 
the investigators should have known that there was some 
doubt as to the accused's sanity. 

d. Both "btl and "e" above. 
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"14. The accused's company c=C1er was informed of wide-spread 

barracks thievery in his organization. The thefts had gained a great 
deal of Il-o'toriety within the company. The co~er, along With QIP 
agents, 'began. calling company memberti\ for questioning. As ea.ch man 
was questioned, Article 31 was read and explained. However, no mention 
was made that the investigation dealt with the thefts. Evidence at ' 
the trial" indicated that the entire company knew the :PurPose of the 
investigation and that the accused was told the purpose by a man who 
had just returned .. from being questioned. The accused con:t'essed to 
the cOmpally c=der. 

a. ·The ~onfession is .inadmissiblebecause it was taken without 
iloti1';ying the" accused that he wa s a. suspect. 

b. While there may have been error in not informing the 
accused of the purpose of the investigatiQn, it is 

,probably nonprejudicial error if the confession is admitted: 
over objection. 

c. The confession is admissible because the investigation 
. lacked the required "officiality." 

d. Both" "b" ana. "c" above. 

15. The accused was ta.ken into custody by military police after 
being found wandering on the post in a dazed condition. The police 
suspected a narcotiCS offense and called a medical officer to verify 
their suspicions. The MP' s did not interrogate the accused. The 

'9.o<:tor requested the accused to roll up his sleeves. The accused 
ccmpJ.ied and the doctorllotedneedle marks in the arms of the accused. 
Without further comment by the doctor or the NP's, the accused asked 
the doctor to give him sOme narcotics because he was becoming ill. 
There was no warning given the accused at any. time. 

a. The doctor was an "investigator" within the meaning of 
,Article 31. 

b. No warn:l,ng was required when ,the doctor requested the . 
accused to roll up his sleeves. 

c. Since there has been no interrogation except the request 
"by the doctor, no warning is required,and the confession 
is admissibl4)l. 

d. " All of the above. 

1.6. A guard while walking his post at night saw the accused, his 
persoI!8l friend, in a closed post exchange. Shortly thereafter, while 
still on ,duty, he found the accus'ed in a nearby boiler room at whiCh 
time, without any preliminary warning, he asked ttle accused whY he had 
broken into the post exChange. Later, after coming off duty, the 
gUard awoke the accused in the barracks and asked him the ssme question. 
EaCh time when questioned the accused .remained s;l.lent. .The gUard did 
not report either incident. 

a. The guard's testimony is inadmissible as he was acting 
in an official capaCity •. 
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b. As. soon as the accused started to explain the shortage, : 
the auditor should have stopped h1m and warned him' of 
bis rights. 

c. ~he accused's confession was admissible despite the absence 
of a prior warning. 

d. The accused was prejudiced by the receipt of his confession 
in evidence. 

19. The accused was charged with barracks larceny. The accused's 
c~ commander, after receiving reports of numerous losses in his 
company, requested that the CID investigate. D4ring the course of the 
investigation the accused, at the request of the CID and without prelimi­
nary warning, opened his foot locker so that it could be searched. 
Certain property belonging to other members of the company was found 
in the a.ccused's locker. The ownership of the lock,erwas establhhed 
.by evidence other than the accused's id.entification of it. At the 
accused '.s trial, evidence obtained as a result of this search was ' 
admitted over' his objection. 

a. The evidence obtained as a result of this search was 
. erroneously admitted in evidence because of the absence 
of a warning. 

b. Consent to a search is by itself incriminating. 
c. There is no distinction between the legality of a search 

and the admission of evidence that the accused identified 
the property searched as belonging to him. 

d. None of the above. . 

20. Which of the following statements is correct: 

a. The requirement that a suspect be advised "of the nature 
of the accusation" demands that the specific offense be 
named with technical completeness and accuracy •. 

b. An adequate warning under Article 31 can be nullified by 
subsequent misadvice. 

c. A warning must be given before asking a suspect :l.f he will 
consent to search. 
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priate space provided on the ANSWER SHI!!l!lr. A statement false in part 
is t'aJ.se. Questions 3, 6, 9, 12 and 15 are worth 6 points each. All 
other questions are worth 7 points each. 

1. The accused was charged with larceny of a large number of uniforms 
from a supply warehouse. Throughout the investigation, the accused 
asserted his innocence. Investigators, after proper warning, told the 
accused that if he would return ,the goods, the convening authority would 
be i.nclined to be more lenient because there would be no loss to the 
government. Acting on this belief, the accused-led the investigators ~ 
to '\;he uniforms. Defense counsel 'Objects to the use of this evidence 
"t tte t.d8J on the theory t~at Article 31.1 hel? heen ,,] olated. 

a. Since no statement i~ invol.vc'(i the objection should be 
overruled. 

b. Since Article -3la reCluires "compulsion" and there is none 
evident here, the objection should "be overruled. 

c. Improper inducements, Will not vitiate, the production of 
evidence under Article 3la and therefore the objection 
should be overruled. 

d. None' of the abOVe. 

I ----------------- ,---,-' 



·2. The accused was charged with robbery. The vict:l:m was un­
certain as to the identity of the accused.. An easily ident:l.fiab1.e coat 
was 'l(orn by the person who c=1tted the crime. The accused was known 
to own such a coat and he was ordered by invest:l.ge.tors to bring this 
coat to a "1.ine-up." The accused was forced to wear the coat and the 
victim then identified him as the thief. 

a. Testimony as to the identification is inadmissible be­
cause the .wee.i'ing 0:f cert!i.in c1.othss md.a .visuQJ. in~ 
specti0n,~f ths.person violates Article3l. 

b. Testimony as to the identification is inadmissib1.e because 
the accused was compelled to produce evidence against him­
,el.f in vio1.&tion of Artic1.e 31.. 

c. . The identi:ficati,on is inaOJldssib1.e and woul.d .have been so 
even though the accused was not compelled to prOduce the 
coat. 

d. Both lib" and "c" above. 

3. The accused was charged with l.arceny of an automobil.e.The 
;prosecution called a used car dealer, a ci vi1.ian wi.th no connection With 
-the government, as awitnesa. This witness refused to ,answer questions 
dee.l.1~ with his purchase of the al.l.egedl.y sto1.en automobil.e fram the 
accused. The 1.&w officer directed the Witness to answer the question. 
The witness answered and the accused was convicted. 

a. Assuming that the circumstances indicated that the witness' 
answe: woul.d tend to expose him to federal prosecution 
for transport~ a sto1.en autamobi1.e across state 1.ines, 
the c1.&im of privi1.ege was improperly overrul.ed. 

b. The law officer shoul.d overrul.e a cl.aim of privi1.egein 
these circumstances because there can be no prejudice to 
the accused. 

c. The accused was prejUdiced by the 1.&w officer's a.ction, . 
assuming it to be'improper, and the conviction wil.l be 
reversed. 

d. Even though the Circumstances c1.early indicate that the 
witness might be s$jected to the federal prosecution 
mentioned in "a" above, the assertion of privi1.ege shoul.d 
have been overrul.ed. 

4. The accused was charged with being drunk. on duty. At an out­
of-court hearing, prosecution witnesses testified that the accused con­
sented to a b1.ood test, the results of which showed that he was intoxi­
cated. The accused, however, testified that he was ordered to submit 
to the test and was not .given an opportunity to refuse to take the test. 

a. Under the principles stated in Minnifiel.d,the law off:l.cer 
.must first decide whether the evidence is protected·by 
Artic1.e 31 and then decide whether it was voluntarily 
obtained, the court a1.so making the 1.&tter deciSion if 
the 1.&w officer rul.es that it was vo1.untary. 
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b. 

c. 

d. 

If the law officer decides that the evidence is'admissible 
because it is not protected by Artide 31, the court must· 
still pass on the issue of volunta.riness. 
If the law officer decides that the evidence is protected 
by Article 31 but admissible because voluntarily given the 
court will not pass on the question because there is no 
authority indicating that Article 3la violations must be 
passed upon by the court. 
None of the above. 

5. The accused was charged With the unlawful possession of narcotics. 
A prosecution wipness testified on direct exsmination' that he was with 
the accused at the time of the alleged offense, that the accus~ was 
carry1nga~sma.ll package and that he (the witness) knew that the 
package contained narcotics. Upon cross-examination the witness claimed 
his privilege against answering defense questions as to how he knew the 
circumstances of the possession and his general involvement in the 
transaction. 

a. Having taken the stand and voluntarily testified as to 
facts surrounding the offense, the Witness waived all 
Article 31 privileges against self-incrimination. 

b. Even if the privilege is improperly sustained, the defense 
cannot complain in this case. 

c. Since the witness has already answered questions that may 
be incriminating, the only question for the law otticer 
is whether the questions asked by the defense are proper 
cross-examination. 

d. Even though the testimony on direct examination may be 
incriminating, there is no waiver 01' the privilege it 
the answers to the defense questions, in the light 01' 
all the circumstances and former statements, would further 
incriminate the Witness. 

6. The\prosecution came into possession of a copy 01' a letter 
written by t~e accused which indicated his involvement in an extortipn 
attempt. It appeared that the original was ,back in the possession 
of the accused. When the prosecution attempted ,to introduce the copy, 
the' law officer' raised the "best E\vidence rule" and stated that' a demand 
must be made on the defense to produce the original before the copy 
would be admissible. The trial counsel then made the demand in open 
court. 

a. The accused, absent certain circumstances not apparent 
here, could not be compelled to produce the original. 

b. The law officer committed error by requiring the demand 
to be made in open court. 

c. Although the Manual is silent with regard to the admissibility 
of evidence obtained in this manner, federal cases will 
be followed by courts-martial to preclude admissibility. 

d. AU of the above. 
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7. The accl:!sed waS apprehended under circumstances which led 
investigating officers to sus.pect him of narcotics use. During the 
short initial investigation, the accused was violent and uncooperative, 
refusing to answer any questions of enlisted investigators. An 
officer then took charge of the investigation and ordered the accused 
to furnish a urine, specimen. The accused protested, but complied. ' 
There was no threat of confinement or the use of force connected with 
the order. 

a. The order was legal and the specimen would be admissible. 
b. The J)rder was illegal and thespec:lmen would. be inadmissible. 
c. The Court of Military APPeals haa ruled thll.t the order was 

illegal but bas not deterDdned the effect on the admissibility 
of the specimen. ' 

d. Although the Court of Military Appeals bas deterDdned tbat 
the order is1llegal, the specimen is admissible because 
there is no "testimonial utterance" involved. 

a.After the prosecution had closed its case in a trial for 
~ortion, the accused took the stand and denied that he had cOllllllitted , 
'lfhe offense. ,His test1lilony vas very short and consisted primarily of' 
"yes'" and "no" answers. The alleged victim had testified tb8t he had 
never seen the person Who cOllllllitted the offense, but could recognize 
his voice because of telephone conversations with h:Im during the 
extortion. The trial counsel requested the accused, on cross-examination, 
to repeat certain phrases allegedly spoken by the perpetrator of the 
offense. The accused cle.1med his privilege against self-incrimination. 

a. The cla;1m of privilege should be overruled because an ' 
&Ccused.' may always be compelled to give voice specimens. 

b. The claim of privilege shQuld be sustained because an 
accused does not by taking the stand waive his privilege 
as to the creating of evidence Which he could not be 
compelled to produce bef'ore trial. 

c. The claim of privilege should be overruled because taking 
the stand is an effective waiver. of the privilege not to 
produce voice specimens. 

d. None of ,the above. 

9. The defense called as a witness a person who, under its theory 
of a l.a!rceny case, WaS the actual perpetra.tor of the crime. Defense 
counsel secured permiSSion from the law officer to examine the witness 
as a hOstile witness. The questioning was leading into the where­
abouts of the witness at the ,t:lme of the offense when the law officer 
intecllh:Pted to advise the witness of his privilege against self­
incrimination. The witness indicated that he understood his rights and 
answered two introductory questions.' 'l!he law officer warned. h:Im three 
more times arid the witness thereafter refused to imswer. The ,privilege 
was validJ.y chimed in thll.t the answers would in fact hIl.ve incriminated 
the witness. 
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a. ~he !!.c·Gions of the law officer ~ouJ.d not have prejudiced 

tile acc,,"sed in e:uy way bec!!.l!se there was a valid clailll o.f 

prlvJ.lege. 
t,. The law officer COlJlllli tted error, even though the· claim of 

privilege was valld, if it can De said that he _s so sen­

sitive to the possible ignorance of the witnesS of his 

rights that he :l.mpli ed.lj' directed hilll not to answer. 

c. The law officer must warn a witness of his rights and must 

do so on each question that appears to call for an incrillli­

nating reply because the w:I.tnees has no counsel to assist 

hilll. • 
d. None of the above. 

10 •. ~e accused_s charged' in a special court-martial with being 

drunk on duty. During the course of the trial, the prosecution sought 

to introduce evidence of a blood test made immediately after the accused 

was apprehended and While he was "passed out." The person who took the 

blood specilllen was a civilian hospital employee trained in taking blood . 

tests. The defense counsel, who was not a qualified attorney, did not 

object to the evidence. The issue of an /U'ticle 31 violation was raised 

for the first tillle on appeal. The conviction should be: 

a. Affirmed because there was no error. 

b. Rever.sed on the ground of general prejudice. 

c. Affirmed on the ground of waiver. 

d. May be reversed if specific prejudice is found. 

11. The accused was compelled to give a voice ex~lar and 

a handwriting specimen. Which of the following represents the 

current state of military law concerning the admissibility of 

these items of evidence: 

a. Article 31 secures to persons subject to the UCMJ 

the same rights secured to those of the civilian 

community under the Fifth Amendment--no more and 

no less. 
b. Military law follows the Supreme Court decision in 

Gilbert v. California holding that handwriting ex­

emplars do not require any type of warning. 

c. Military law follows the Supreme Court decision in 

Un! ted States v. Wade holding that voice exemPlars 

do not require any type of warning. 

d. None of the above. 
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l2. Which of the follOWing statements is correct: 

a. The ruling of the law officer on the vol1llltariness of a 
confession or admission of the accused is final 8nd binding 
on the lIIembers of a court-martial. . 

b. The ruling of the law officer that a statement is volunta;ry 
and therei;'oreadmissible is inconclusive in that the mem- ' 
bers of the .court-martial must, despite this ruling, 
t'edeterm1ne the issue and reject the statement if they- are 
not in agreement with his ruling. 

c. A. f1ndingby the court of Voluntariness precludes considera­
tiono:£: the c1rcumstanclls surrounding the taking of the 
statement for tbe purpose of determining its truthfulness. 

d. Wone of the above. ' 

, I3.InvariOU8 s1tuat1ons ar1sing 1lllder Article 31, the law officer 
·aeBUaee certa1n dut1es with 'respect to instructing the court members as 
to ~esibU1t;y, we1ght and ~edib1l1t;y. Which of the follOWing 
re,preeente a true statElllent of his' dut1es: 

a. The law officer IlUstinstruct ,sua s;ponte that evidence of 
the accused's silence where admiss1ble, ~ be considered 
onl¥ for ilII;peaclmlent value and not as an admission of guilt~ 

b. The.law ,off1cer must act sua s;ponte to produce in open court 
any 'evidence tending'to show involUntariness of a confession 
that is produced before h:lm in an out-of'.-co~earing~ 

c. The law officer .ust instruct sua sponte on the 18.w of' con-. 
fessioins or the Art1cle 31 warning requirement ,if evidencp. 

, is before ,the court wh1ch raises either of these issues. 
d. All. of ' the above. 

14. The prosecution sought to introduce an incrD1nating reply JllBde 
by the accused in answer to a quest10n asked h:lm by a 1II11ita;ry polioeman. 

, The ~er placed the accused at the scene of the alleged crme. The 
testu.on;y of the witness wbo had overheard the conversat1on between the 
accUsed aDd the MP d1d not af'1':lrmativel;r establish that the statement was 
"voJ.unta.r7" or that the accused had- been g1ven an Article 31 warning. , 
Assume that the statement const;l.tuted an admiIlS:!.on. The accused object~ 
to the. evidence. 

a. The statement is admissible unless the defense produces 
evidence showing an indication of involuntariness. 

b. The eviaence is inadmissible without a foundation because 
silence on the issue is an indication of involuntariness. 

c _ Tb.e s.dm1ss10n ~B s.dm1ss1b.Le:-because there is no 
indication of involuntariness. 

d. None 'of the above. 
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15. Which of the. following· statements if) correct: 

a. In determining the question of vOlUntariness, the court ~y 
consider a statement.if it finds that· the prosecution has 
establlshed by a preponderance of the evidence that it 
was voluntary. 

b. The court determines' the question of voluntariness of a 
statement by a ~Jority vote. 

c. Each member of the court must be convinced .beyond a 
reasonable doubt that a statement is voluntary before he 
can consider it. 

d. The concurrence of at least two-thirds of the court members 
present at the time the vote is taken is required before a 

. statement can be considered as voluntary. 
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stmcOURSE JA 132. 

LESSON 5. -. . . . • • • • 

LESSON ASSIGNMENT 

. . . , .. 
• .'. Military Justice II (Evidence) 

• • • Official Records; BuSiness 
Entries. 

CREDIT. \ •• ' ....... ,. • • • • • • • • 2. 

TEXT ASSIGllMENT • • • • • • • • • • • • • Chapters XXII, XX:!;II, DA PBII) 
27-172) MOM, 1951, Para. 144. 

MATERIALS REQUIRED. • • • • • • • • • • • None. 

T~SON OBJftCTIVE. • • • • • • • • • • • • To :l.'ami11arize the student with 
the assigned rules of evidence 

,as applied in courts-martial. 

SUGGESTIONS • . \ . • • • • • • " . • • • • Rea(!. and st~ the text assign­
ment caref'uJ.1y. Complete the 
exercise after careful st~' of 
theassigament and then using 
the text, check your solutions. 

EXEllCISES 

REQtJIRl!KEN'l': The following 15~queBtions are of the multiple, choice 
type. Indicate the \~ correct answer by" placing an '''X'' in the appro­
priate space provided on the AJIBWER BlIEJ!II!~ A s,tatement false in, part 
is false. Questions' 3, 6, 9, 12, and 15 are worth 6 points each. 
All other questions are worth 7 points each. 

1. 'The accused was charged with the theft of property fram a 
unit fund of which he was custodian. The prosecution attempted to 
shoWtl\Jat the accused had sold certain dayroam equipJlent belonging 
to the \fund. The only,manner in which 1tr1al counsel could show the 
exact property sold was through the use of a record 'of an inventory 
of the property whic.h had not been prepared on the forms 'or in the 
manner required by regulations. ' This recdrd had been kept informa1l.y' 
by a member of the fund council. The regulations required the custodian 
to ma1xltain an inventory record and authorized him to delegate this 
responsibility. The defense established that there had been no such 
delegation. 

a. The infor:mal. record was e.d:missible as an official record 
because where delegation is permissible, it will be con­
clusively presumed. 

'\1. The infor:mal. record is e.d:missible if custainari1Y,lIIe.de in 
the operation of the fund, a:nd the entries were )Dade 
periodically and at the time of any transaction affecting 
the inventory. 
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c. The record isineiUnissible lUI It business entry' because 
a unit pmd is not a "business" within the meaning -of' ,the 
rule. 

d. Both "a" and "btl above. 

2. In a biga.m;r prosecution, the accused maintained that he had 
never married the alleged second "wif'e." Marriage records in the comm:unity 
in question had been destroyed by f'ire. However, the def'ense produced 
an insurance salesman w'ho, in the regular course of' his bilsiness, 
periodically noted the names of' all persons acquiring marriage licenses. 
The salesman I s records did not ref'lect that It license had been issued 
to the accused durin~ the relevant period of' time. 

,a. If' the of'f';I.cial records were available, evidence of' the 
absence of' any entry shOWing It license issued to the 
accused would be admiSSible, but since only a business 
record is available, the absence of' an entry is ineiUniesible. 

b. Evidence of' absence of' the' entry is made, admiseible by 
Manual provision as proof' that no license was issued. 

c. The Manual. does lIot provide f'or' ad:m:I.ssibili ty of' evidence 
of' the absence of', a business entry and the CoUrt of'Military 
Appeals has refused, to allow it. 

d. None of' the above. ' 

3. The accused was charged with deeertion. The proeecution 
introduced a proper morning report showing that the accuaed I s absence 
began on 6 June. Trial counsel then turned his attention to proof' 

,of' intent to desert and introduced a required rEl,POl't shOWing that the 
absence was terminated by apprehension. The defense, howeVer, called 
attention to the f'act that this latter entry Showed the date of' the 
inception of' the absence to be 12 June. (Assume that this latter 
entry was also required.) Defense, counsel tnen IIIOVed to strike both 
documents frOID. the record. 

a. ,The JIIOtion should be granted insof'ar as the documents 
Jlert&1n to the beginning of' the absence because neither 
document is reliable. 

b. Conf'llcts between entries iQ. of'f'icial records are 
solved by hoJ.d1ng that the entry least favorable to the 
accueed ie jnsdJrlll'lible. 

c •• Both documente are admiseible and the conf'lict goes 0Ill¥ 
, to the weight to be accorded each entry. 

d. lIone of' the abaTe. 

'4. The accused was charged with unauthorized absence cOllllllencing 
on 3 Jan\ll1.ry. The prosecution introduced a corrected lIO~ng report 
entry made on 5 June ehow1ng that the absence begs;n on the date alleged. 
The def'ense then produced the original morning report which indicated 
that the accuaed had been transf'erred to another unit ae of' 3 Janus.r:y'. 
Assume that the regulation !loncerning corrected entriesrequirsd that 
they be made "as soon as the mistake becClllles lmown." Assume further 
that the def'ense is able to establish that the "'.'PlADder involved Imew 
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01 the unauthor1ze4 absence one1l!.onth before he lIIIIde the correct.ed 
entry. ' 

a. The corrected. entry is adml ssl ble. 
b. The corrected. entry ls i~lsslble because of the length 

of time, between the two entries • 
. c. While the length of tlme between entries will not ordlnarily 

defeatadlll1ss1b1l1ty, tills corrected. entry, is lnll.dm1soible 
because of the terms of the regulatIon. ' 

d. 'Only the,or1g11ULl. morn1ng report 1s adm1so1ble. 

5. In the :problel!l above"asBUDIe that the defense 1B able to show 
cOuclus1vely that the oOllllll&nder had declded not to correct the origlnal 
~tty., He was then a:pproaclu .. 'd by the trial counsel, who a,sked that the 
ciorJ'ect1onbemade so ~hat th~ absence could be e,stablished by ":paper" 
rathe,r than by witnesses. The commander compll00.with this request 

,sOlely out Of a des1re to aid the prosecution. 

a; This evidence t'urDishes an additional ground for refuSing 
to admit the corrected entry. 

b. If the corrected. entry were a.dmiss1ble'in the problem, 
above, ,it wouLd remain so despite th1s new evidence. 

c. If' the corrected. entry were admissible 1n the problem 
above, 1t would not be so in the light of this new evidence 
because made "principal.;J:y" with.a view to prosecut:l,on. 

d. Both "a" and "c" above. 

6. 'fbe UCCWl~ was charged wi th laroeny of certain property 
allegedly belonging,to 0. unit fund. 111 order to establish the exact 
:property stolen the 'prosecution offered 0. written inventory which was 
rB9,uired.by regulatIons. TherCS\ilat1ons 4es;l.gnated. the company 

-cQllllllllderasthe inventory officer. The, record of inventory was 
Signed. by the sergeant who was responsible for issuing and storing .the, 
prbpe~ty and Who testified. that he was ordered. to inventory the property 
by a !Erant officer connected with the unit. ,The warrant officer 
testif ed. that he had been ordered by the compaDy cOllllllll.llder to conduct 
the in entory. 

a. The'record is admillsible as.an official record be~ause 
tlle prellumption of regularity supplies the missing link 
in the delegation of' authority. 

b. 'The r(:cordla 1~lss1ble as 'an official record. 
c. ' 

d. 

The l'TI.-l3umptlOn of regularity ~ows the record to be 
admltl~'d, but only if the regulation ~ecifies that the 
duty Iudelegable by the company COllllllll.llder. 
Both "an and ftctt above. 

,7. In~he above problem assume that the prosecution' elicited from 
th, e sergeant-,' 'that he had made a monthly inventory of the unit!,fund 

/ 

. . . ! 

prope:rty for ,the past two years /lJId that he had faithfully,.r..ecorded. the 
results thereof at the 'completion of each inventory and ~intained these 
record~ in his office f'11es. 

, 



\ 
a. Even with this1'urther evidence, the record is inadmiss:lble 

3.0 all official. record because the ser'geant is a mere 
interloper in the transaction and the record does not meet 
the tests of "Officiality.~ , 

b. ,his evidence makes the report adlnisB1ble as both a bUsiness 
entry and an official record. 

c. The report is admissible as a bUSiness entry. 
d. None of the abOVe. 

8. In a desertion case, the prosecution attempted to introduce as 
au qfficial record a duly authenticated extract copy of a morning 
rcpcrt entry which showed the inception of the accused's 'absence; The 
re~iLation requiring the entry specified the unit commander as the proper 
officer to sign the entry, bUt allowed delegation of this function. 
The entry was' not signed by the comPany commander. The, signature was 
that of another, unidentified, officer. The defense obJected to the 
receipt of the document. 

a. The presumptions usually attached to official records no 
longer apply to this 'entry because it has been shown to 
be irregul.a.r on its face. . 

b. The record is admissible only if the prosecution can 
establish the delegation of authority to the officer who 
Signed the record. 

c. The adlnissnWtyof the document can be defeated only 
if the def~se establishes that the unit commander did 
not properly delegate this function to the officer who 
lligned the record. 

d. None of the above. 

9. The accused was charged with burglary. In establishing the 
'lclclltity of the accused, the prosecution offered three different news­
pac per articles giving similar descriptions of the perpetrator of the 
'~dJ!le. " The?:l' !Stories were printed on the day of the burglary and :t t is 
obvious fr';,."eir content that the reporters did not see the events 
themselves, "relied on the descriptions given by witneases. 

a. The articles are inadmissibl,.e because they are based on 
hearsay. 

b. The articles are adlnissible as businesa entries and the fact 
. that they are based on hearsay goes orily to their weight. 

c. The articles are inadmissible because newspaper account a 
are not classified as bUsiness entries. 

d. Both "a" and "c" above. 

10. The accused was charged with descrtio!1 and escap.e from confine­
ment. TJ:te desertion bad its inception in the escape. The prosecution 
sought to 'prove the escape through the use of stocka.d.e records which 
showed the notation that the accused bad "escaped" on the date alleged. 
This entry was required by regulations and prepared in accordance 
therewith. 
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a. The record is inadmissible as one prepared principally 
with a view to prosecution. ' 

b. The record is inadmissible as an opinion or legal conclu;' 
sion. 

c. The record is admissible. 
d. Both "a" and "b" above. 

. ll. ASSUllle that the record mentioned in the problem above is in-
admieeible because based on an opinion and prepared primarily for 
prosecution. 

a. The first reason stated would not prevent admission of the 
reco~d as a bUSiness entry. 

b. The second reason stated would not .prevent admission of the 
record as a business entry. 

c. Neither reason stated would prevent admission of the record 
as a business entry. 

d. Both reasons stated are equally applicable to and would pre­
vent admission of the'record as a business entry. 

12. The accused was charged with desertion COJlllliencing on 1 January 
1958. The original morning report entry showed that he was transferred 
on that date. Fourteen months later, it was discovered that there had 
been no actual transfer. A correct.ed entry was. made at t~s time to 
reflect AWOL status from 1 January 1958. Neither entry was signed. 
Regulations requiring the entry specified that it must be signed. 

a. 

b. 

c. 

d. 

\ 
The entries are admissible as official records because the 
pre~tion of regularity allows the inference that a proper 

. ..2t;t1!lial_made the entries. 
'!he entries are admis'sible because the defects were 
not "material to the execution" of the morning report. 
Even though defective the documents will be accepted as 
proof on appellate review if they were received without 
objection by the defense at the trial. 
None of the above. 

13. The accused was charged with reckless ·dri ving. The defense 
attempted to introduce a routine statement filed by an insurance inves­
tigatqr after examining the scene of-the accident and talking to witnesses. 
This statement was required in the regular course of the insurance 
business. The statement concluded that the accident was unavoidable 
under the circumstances because of road conditions. 

a. The fact that the statement contains matter based on hearsay 
and ends with an opinion goes only to"the weight to be 
accorded it. 

b. , The statement is inadmissible because made as a, report of 
an investigation into the misconduct and legalliabillty 
'of the accused. 

c. The opinion contained in the statement would ordinarily 
be inadmissible but is admissiblehere b,ecause the 
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investigator was required, in the regular course ot his 
ousiness, to express his opinion as to the cause ot the 
accident. 

d. ____ ~ of the above. 

14. The accused was charged with larceny of a government pisto~. 
The prosecution sought to estab~sh a portion ot its case b.Y use ot a 
check-Out register kept in the arms room. This record was not required 
by reguJ.a.tions, but was kept b.Y supply personne~ as a matter ot custOlll. 
Thio register showed that the pisto~ was issued to the accused on 
1. January and that it wal[! to be returned within one week. The register 
aJ..so contained an entry dated 8 January reciting that the pisto~ had not 
been returned. No;-t'Urther entries appeared with regard to thepisto~. 

a. The entry ref~ecting that the pisto~ was not ~eturned 'When 
due is inadm1ssib~e because it does not record a tact or 
event but rather the absence ot such. 

b. The fact that the record "does not show that the pisto~ was 
ever returned is, according to the Manual, admissib1.e to 
prove that fact. 

c. The negative entry of 8 Janusry is admissib~eas a business 
entry but the absence of a further entry is not admissib~e. 

d. None of the above. 
\ 

1.5. The accused was absent without authority on ~ January and J 
remained so absent tor 6 months. For reasons unknown, no morning report 
~ntrywas ever made to·ref~ect these tacts. Wbi~e preparing tor trial., 
the trial. cou."'lse~ discovered this omission and, in order to procure 
evidence of the inception date, requested proper authorities to fo~d . 
t.he accused I s service record to The AdJutant General. with an indorsement 
Ilhowing the inception date. Such an indorsement was required by reguJ.a.­
tions. However, the reguJ.a.tions were viohted in that the indorsement 
ws not signed. Choose the best answer: 

a.(l'he indorsement is inadm1ssib~e because it was made tor 
purposes of prosecution. . 

b. The indorsement is inadm1ss1b~e as a business entry because 
'it is not regular on {t;s face and JlOt lIIIde in accordance 
with reguJ.a.tions. 

c. The indorsement is inadmo1.ssib~e as a business record becaUSe 
, 

it was made too ~ong atter the inception ot the absence. 
d. The indorsement is admissib~e. 
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• • • A study of the rules governing 
the ~ssibility of depositions 
and fomer test~ny. 

• • • Read and I;Itudy the text assign­
ment careful.ly. CO!llPlete the 
exercise after careful study of 
the assignment and then using 
the text, check your solutions. 

EXERCISES 

REQtlIRliMERT: The f'ollowing 20 questions are of the Inultiple' choice 
type. Indicate the one correct answer by placing an "X" in the appro­
priate space providedOn the ANSWER SHEET. ,A statement cfIW.se in part is 
false. Each question is worth 5 points. 

1. The accused, was charged with ta.k.ing indecent liberties with 
three children. Prior to triIW., the parents of one of the children 

,prepared to move to another state. For t his reason, the proseeution 
SOU8h\' to ta.k.e her oral deposition. The proposed deponent was nine ' 
years ,ld. The accused was' represented by civilian counsel and appointed 
III1litary counsel, whom the accused aecepted. The civilian counsel 
received written notice of the ta.k.ing of the deposition and a list of 
points to be covered. He forwarded this to the milita.ry counsel, 
1Ibo represented the accused at the depbsition proceedings. At the 
trial,' the defense objected to the introduction of the deposition on 
the ground that the witnells was incompetent. 

a. The failure to ma.k.e this objecti()n to the convening autho­
rityat the time of the ta.k.ing of.the d~osition waived the 
objection to the wi tne,ss' competency; 

b. The failure of the civilian defense counsel to be present 
at the ~a.k.ing of the deposition is error and the ieposition 
is 1nadm1 ssible. ' 

c. ,There was. no waiver by failing to object prior to trial and 
if the lay officer finds tlle deponent incompetent, the 
deposition is inadmissible. 
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d. The deposition is ina.dmissible unless the law office~' can personally examine the deponent because he cannot make an effective determination of competency in any other way. 

2. The prosecution offered a deposition in a disobedience case and established that the Witness was outside the state. The defense objected on the ground that after the deposition was taken, the convening authority had transferred the witness because it beCB.1lle apparent that he was going to change his story. The government did not deny this but showed that the defense with full.knowledge of the impending transfer had asserted no objection to the convening authority. The defense also objected to a portion of the depOsition wherein the deponent testified as to the contents of an order posted on a company bulletin board which'detailed the accused to KP auty. No copy of the order was enclosed With. the deposition and defense counsel had asserted this objection at the time the deposition was taken. . 

a. The first objection should be overruled because the evidence does not show lack of /l.uthority to transfer or that the defense made reasonable efforts to stop the transfer. b. The second objection should be overruled because best eVidence objections to testimony in depositions cannot 
be sustained when the writing in question qualifies as an Official record or business entry. 

c. The second objection should. be sustained because there is no showing that the deponent authenticated the order and no copy of the order was forwarded With the deposition. d. Both "a" and "b" above. 

3. The accused was charged With bribery. The officer allegedly bribed testified for the prosecution acd, without objection by the defense, made reference to other past acts of bribery, unrelated to the one charged, committed by the accused. The case was SUbsequently reversed and a rehearing was held. The officer had died in the interval. between trials and the prosecution offered his f01'lll.er testimony. The defense objected to that portion of the testimony concerning the prior acts of bribery. The trial counsel argued that any objection was waived by the failure to object when the witness gave l?is testimony. 

• a. 

b. 

c. 
d. 

The objection should be qverruled because a waiver of this defect was established by the failure to object at the first 
trial. 
The objection would be sustainable in most cases but not in this instance because the error was one "Which could have easily been corrected at the first trial if properly asserted. The objection should be sustained. 
None of the above. 

4 •. The accused was charged With rape (a capital offense) an\ b larceny. The case was tried by a general court-martial and ba.d. no een 
deSignated as non-capital. The prosecution attempted to introduce the 
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deposition of a pawn broker as to his purchase of the st~len goods and 
the value thereof. Nothing in the deposition pertained to, the rape 
charge which was apparently c9lliDl1tted independently of the larceny. , 
The defense obJected to the introduction of the deposition in a pap1tal 
case and also objected to the refusal of the law officer to give a 
requested instruction lim ting consideration of the deposition to the 
larceny charge. On appeal, the defense raised these objections and also 
requested a reversal on the gr01,llld that the defense had not been given 
adequate and timely written, notice of the taking of the deposition. The 
record ,showed ,that the deposition ha.a. been ,taken only two days after 
thecha.rges were referred for trial. Defense counsel and the accused 
were present at the taking, cross-examined the witness, and raised no 
objection then. or at the trial as to the lack of notice; 

a. If prejudice is shown, the case must be reversed because 
depositions are inadmissible in capital cases absent 
the consent of the accused., 

b. If prejudice is 'shown, reversal must follow because of the 
law officer's failure to give the requested limiting 
instruct,ion. 

c. If prejudice is shown, reversal must follow becaUSe the 
record clearly shows lack of adequate written notice of 
the taking of the deposition and waiver will not be inferred 
from the mere failure to object. ' 

d. All defense contentions are without merit. 

5. The accused was charged with larceny. The prosecution offered 
a confession. To prove that an Article 31 warning had been given, a 
eID agent was allowed to testify, without objection, that a fellow 
agent had told him that the accused already had been warned and that he, 
the witness, need not repeat the warning prior to the interrogation. The 
accused was co~v1cted. upon appellate review, the trial was held to be 
a, nullity because the purported convening authority actually lacked 

, authority to exercise general court-martial jurisdiction. When a new 
court 'was convened to try the accused, the prosecution offered the 
portion of the record which included the testimony above. Unavailability 
of the witness was established. 

a. The former testimony is admissible because the failure 
to object at the fi~st trial waived the objection. 

b. The'former testimony is inadmissible only if a proper 
hearsay objection is raised-when it is offered at this 
trial. 

c. The former testimony is inadmissible because of the lack of 
jurisdiction at the first tri~. 

d. The testimony is admissible. 

6. Defense counsel. in a robbery case offered the deposition of a 
witness concerning the value of the allegedly stolen goods. The prose­
cution objected to the use of the deposition and offered to stipulate 
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to a. portion \ of the testimony included in the deposition. The defense 
W(;~ M't, 5A.t,.:i.~fied. "lth~he terms of' the stl.pula'tion. Therefore, it 
refused the offer and again submitted the deposition. 1'he trial 
cou11sel then objected to the use of the deposition on tne<ground that 
the defense had failed to establish the unavailability 'of the deponent. 

, , 
/ 

a. ,The deposition is admis~ible because th~:,prosecution, as in 
other matters, has the ~den of proof an the issue of 
availability. I 

b. The deposition is ina.dmillsible. 
c. The deposition is admi,ssible because there is no !reqUirement 

th,at the defense, as ,:S'ppOSed, to the govel'lllllent, show 
unavailability. 

d. The deposition should be admitted because there can be 
no prejudice to the accused in such a ruling. 

7. The accused was charged with larceny and murder arising t'ran 
an :I,ncident in which the accused, when discovered taking a radio :from 
e. car, shot :he" owner and fled with the radio.', At the trial, the 
prosecution sought to introduce a properly take~ deposition of a friend 
of the accused who had seen him an hour after th~, offense with blood on 
hts clothes and the radio in his posses!!ion. The case had not beep. 
d,esignated as non-capital. 

a. The deposition is admissible if it is accompanied by an 
instruction limiting consideration of it to the larceny 
charge. 

b. The deposition is admissible but its introduction automatically 
makes the case non-capital. \ 

c. The deposition is inadmissible because a depOSition can 
never be used in a trial for a capital offense even though 
it is relevant on,4r to a joinedlPll-capital charge. ~ 

d. The deposition is inadmissible even with a limiting instruc­
tion because it is relevant to both charges which w~re , 
parts of the same transaction. 

,8. The accused was charged with wartime desertion, a capital offense. 
The Case was tried by general court-martial" and had not been deSignated ' 
noli-capital. The defense introdu~ed the deposition of a relative of the 
G.(~cused to the effect that on many occasions he had heard the accused / 
state his intention to return to the Army. The accused testified to the 
s~',me, effect. The prosecution then sought to place in evidence the 
remainder of the deposition which included testimony that the accused 
had acqUired civilian employment during his absence. 

a. The de~osition is inadmissible unless 'the accused or his 
counsel consents in open court to its use. 

b. The on,4r way for the deposition to be admitted over 
accused's objection is for the govel'lllllent to secure from 
the convening authOrity a designation of the case as 
non-capital. 
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c. Botp, "a" and "b" above. 
d. Neither of the above. 

9. The accused was convicted of premeditated murder and sentenced 
to de&th. Appellate authorities reversed the conviction because of 
faulty instructions given by the law officer. At the rehearing, ordered 
by the convening authority wtthout any limitation on sentence, the, 
prosecution established that a witness necessary to its case had become 
so ill that· it wasiDlpossible for him to testify in person. The defense 
objected, to the introduction of his former testimony, first because 
of a failure to establish the necessary unavailability of the witness, 
and, second because the appointed defense counsel who acted at the first 
trial bad been :t;eassigned and was not present at the rehearing. 

a. The. obJections should be overruled. , , 
b. The first ground for the obJection is valid but the second 

18 not. 
c. The second gtO\.Uld is valid but the first ;J.Sl1Ot. 
d. Both grounds for the objection are valid. 

10. The accused was .charged with receiving stolen goods. The 
prosecution offered the deposition of the accused Which had been taken 
for use at the trial of the thief. The deposition included an admission 
by the accused that he had purchased the goods involved fran the thief. 
Other prosecution evidence indicated,that accused had knowledge that they 
were stolen. There was no showing by the. prosecution that the accused 
intended to refuse to testify at his trial. 

a. The proffered evidence is inadmissible because taken in 
another case instead of after reference of the charges 
against the accused. 

b. It is inadmissible if it is shown that the accused was not 
represented at the taking of the deposition by counsel. 
qualified under Article 27. 

c. It is inadmissible unless the accused is first offered an 
opportunity to testify and refuses to do so. 

d. None of the above. 

11. During the accused's trial for burgiary, a deposition was 
introduced by the prosecution on the issue of the voluntariness of the 
accused's confession. Appellate authorities reversed the case because 
of instructional error. At the rehearing, the issue of voluntariness " 
was again raised and the prosecution sought to introduce the deposition 
Which had been a.dln1tted at the original trial. The deponent was unavai1ab.Le. 
The defense'obJected. 

a. The deposition is inadmissiule because, there had been no 
opportunity at .the first trial to cross-examine the witness 
and thus an essential requirement for admission of former 
"testimony is absent,. 
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°b. ~e deposition is inadmissible because it was not taken 
. for use a.t the hearing in question and the accused had not 
been afforded the oppOrtunity for further cross-examination 
for this specific use. 

c. The deposition is admissible but it would not have been :l,f 
it had not actually been used at the first trial. 

d. None of the above. 

12. Milital7 au1;horities were investigating a 60 day absence on 
the part of Corporal X. During the course of the investigation, and 
after X had returned to military control, the deposition of an aged 
relative of Corporal 'X was taken which indicated that X had intended to 
desert. Counsel was appointed for and accepted by X and adequately 
represented him at the taking. X was charged With desertion. The 
d~ent dies and the prosecution offered the deposition at X's trial. 

a. The deposition is inadmissible unless X is defended at 
trial by the same counsel that represented him at the 
taking of the deposition. 

b. The deposition is inadmissible if charges had not been 
preferred at the time of the taking of the deposition. 

c. The deposition is admissible. 
d. Both "alf and "b" above. 

13. Charges against the accused for narcotics violations had been 
preferred and referred to trial. The prosecution requested the taking 
of an oral deposition of a civilian Witness. The trial was to be held 
in France and the civilian was a French national. The accused's 
regularly appointed counsel was absent in connection with another case 
and the. convening authority appointed another qualified counsel to 
represent the accused. This counsel objected to the taking on the ground 
that no showing had been made that the civilian would refuse to testify 
if requested to do so. 

" 

a., The deposition will be inadmissible at trial unless the 
prosecution meets its burden of establishing the factual ~ 

unavailability of the witness. 
b. The deposition Will be inadmissible at trial unless it 

affirmatively appears that the accused assented either 
I persona.l.ly or through bounsel to representation by the ' 'I " 

second counsel. 
c. The deposition Will be inadmissible if the convening authority 

acted on the objection to the taking. 
d. Both "aft and "b" above. 

14. The government, after establishing the unavailability of a 
witness whO had testified at an earlier trial of a forgery case, 
offered the official record of his former testiJllony. This testiJllony would 
have helped .to establish the identity of the accused. Later, the prose­
cution wished to have a spectator at the first trial testify as to the 
previous testiJllony of another unavailable Witness. 
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a. The best evidence rule has no applicatioI> to the first 
situation because the record itself is. introduced. 

b. The best evidence rule prohibits the use of the oral 
testimony of the spectator because the government has 
demonstrated that the record of trial is aVailable as 
proof. 

c. The best evidence rule applies to the introduction of the 
record of trial but not to the oral testimony. 

d. Both "a" and "b" above. 

15. The accused was charged with premeditated murder. The case was 
not designated non-capital.; The prosecution introduced the deposition 
of a fellow soldier to the effect that the accused had threatened the 
.victim a month prior to the murder. The defense co~se1 objected to the 
introduction of the deposition on the ground that the prosecution had 
failed to show the unavailability of the deponent. The prosecution in­
troduced further evidence on this pOint and the law officer overruled 
the objection. The deposition was then considered and the court found 
the accused guilty and sentenced him to life imprisonment. 

a. The deposition was inadmissible but the accused, by failing 
to object on the proper ground, impliedly consented to the 
introduction of the deposition. 

b. The deposition was inadmissible, the error was not waived, 
and the conviction of premeditated murder must be disapproved. 

c. The deposition was inadmissible, the error was not waived, 
but the case will not be reversed unless specific prejudice 
is found. 

d. The deposition was inadmissible, the error was not waived, 
but no reversal is necessary because the punishment actually 
imposed was less than death. 

16. The accused was convicted of rape and sentenced to death. No 
sentence limitation was· imposed for the rehearing, at which the prosecu­
tion sought to introduce the testimony of the prosecutrix as given at the 
original trial. The prosecution showed that she had died prior to the 
rehearing. 

a. The fonner testimony is .admissib1e but the case becomes 
non-c~ital upon the introduction of this evidence. 

b. The former testimony is inadmissible in any case in which 
the death penalty is imposab1e. 

c. The fonner testimony is a&nissib1e and the case remains 
capital. 

d •. None of the above. 

17. The prosecution wished to take the deposition of a civilian in 
a wrongful appropriat:ipn case. The witness was crucial to the prosecu­
tion's ·case. However, the defense counsel had certain infonnation which 
made it possible to impeach the witness to a large extent. For this 
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r,enson an!i others, ,the det'ense wanted the Wi~~~~;';~~ the trial.,1IIId ' 
\ ot:Jected to the t!l.k.ing of the dePOsitiOI1..'~~i~~tion was denied by" 
\ th.e convetd08 authori t;y . ' ' ' ' 

a. The deposition Will be adJil:l.ss1ble at the trial. if other 
requirements are met. 

b. The !ieposition Will be inadmissible at the trial. because the 
convening authority ma;y not defeat the defense's right to 
have essential Witnesses present e.t the trial.. 

c. The deposition Will be e.dm1ssible at trial. bece.use the 
defense has made its objection to the improper e.uthorit;y. 

d. Both "e." a.nd "c" ,e.bove. , 

18. The e.ccused is charged With perjury. The offense was allegedl;y 
camm:l.tted liy the e.ccused at the trial. of another soldier at which the 
accllsedtestified as a Witness. The prosecution seeks to establish 
thl s testimony by" the production of a duly authentice.ted capy of the 
record of the earlier trial. The defense objects, to this procedure on 
tue grounds that there is no identity of parties and issues between the 
two trials. 

a. The objection should be sustained. 
b. The objection should be overruled. 
c. The objection should be overruled only if it can be 

established that the accused had, or could have had, 
effective advice of counsel at the first trial.. 

d. The objection should be sustained but other means of 
proving the testimony, such as by Witnesses to the 
utterance, are available. 

19. In a trial. held in Virginie., the government offered two depo­
sitions in a reckless driving ce.se. An issue arose as to the une.vail­
ability of ,each Witness. The gdvernment sh.owed that the ciVilian depo­
'(lent 1:1 ved in a city fifty miles away in Maryland. There was no shoWing 
of a request and a refusal. The military Witness was stationed e.t e. post 
.l50 miles from the trial, but Within the same state. It e.:p:peared that the 
w,Hitary witness was on tem:porary duty.e.t the ple.ce of trial. at the time 
of the e.cCi,dent and the prosecution did not show that this duty had 
l,enninated. 

Ll. 

b. 
c. 

(1,. 

Both depositions are e.dmissible. 
Neither deposition is e.dm1ssible. 
The ciVilian deponent's deposition 
military deponent's is not. 
The military deponent's deposition 
civilian deponent's is not. 

'. "J 

is e.dm1ss1ble but the 

is adfuissiblebut the 

) 
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20. During the course of a general court-martial, the prosecution 
adequately established that a certain witness was residing at a distance 
of over 100 miles from the place of trial. . In addition, it was shown 
the witness was requested to attend but he refused. This showing of 
unavailability would be sufficient to admit the testimony of the witness 
in the form of a: 

a. Deposition in non-capital cases, former testimony in 
capital and non-capital cases, testimony at a court of 
inquiry. . 

b. Deposition. or former test1inony in capital and non-capital 
cases, testimony before a court of inquiry. 

c. Deposition or former testimony in non-capital cases. 
d. Deposition or former tesitmony in capital and non-capital 

cases. 
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EXERCISES 

REQUIR:EMENT: The following 20 questions are of the 1III1l tiple choice 
type. Indicate the one correct answer by placing an "X" in the appro­
priate space providedOn the ANSWER SHEET. A statement false in part is 
false. Each question is worth 5 points. 

1. The accused and certain other members of his command were sus­
pected of wrongfully possessing marihuana because one member of the group 
was a known dealer in narcotics and another had borrowed some money before 
the group departed for town. Acting solely upon the suspicion, the company 
commander arranged for the apprehension and search of a group, including 
the accused, upon their return from leave. The search of the accused 
produced several cigarettes containing marihuana. Accused's counsel 
objected to .the introduction into evidence of the fruits of the search. 
The objection was overruled by the law· officer Without allOwing counsel 
';;0 state the basis therefor. . 

a. The company commander's suspicion, based on his knowledge 
that one member of the group was a known narcotics dealer, 
was sufficient to justify the search. 

b. The company commander's suspicion that members of the group 
were users of narcotics justified the search of all present 
as an incident to their apprehension. 

c. The accused I s company commander oro,ered the apprehension 
and search of the group without a reasonable belief that 
an offense had been committed and that a member of the 
group had committed it. 



d. A search of &II 1I1d.1vi<l.1J&.l'. 'Pm'1I0t1 &n4 1'I1oth1ng 1, &lw.y. 
legal whlln cOZlilucted. .. ,. an \11lO1d.el:lt to e:PF",helld.in@ hill. 

2. '.rhe accused, wo was & 111'e guard at the post ew1InII1Dg pool, 
was sU8vect~d. of haVing stolen money from & locker in the bath house. 
'rhe special service offioer, having lmowled,ge of the previous theft, 
had. arransE'd for military ~entoertif1catel! to be plaoed in 0. waUet 
whioh then \ms left in' a locker in the bath hou.se af'ter the serial 
tlumberll of' the cert1ticates had beenreoorded. A watch was maintained 
on the bath hOuse III1d no one other than. the aoculed entered it. After 
'iliA departurE! it was d1lcovered that the oertif'icates were gone. '.rhe 
aeoused' s c~ cOIIIIIIIII1der was.ad:v1sed by the special service off'icer 
of these eVflIlts III1dthe accused was directed to report to hi s compe.n.y's 
orderly roOlll. At the oompa,ay oOlllllJal1d.er's request he submitted his 
wallet for inspeotiOZl. 'rhe miSSing money was f'ound. in the wallet aDd. he 
th~n was ordered into oOnf'inement in the post stookade. 

a. The aooused was legally searohed even though he was searohed 
prior to being phYsioaUy taken into custody. 

b. The search was illegal because it preoeded the o.ocused' s 
being plaoed in oonfinement • 

. c. The searoh was illegal because he was not warned of his 
rights under Article 31 prior to the searoh. 

d. Both "'II" and "c" above •. 

3. PFC A, a oook on his way to his off-post hOllIe, was stopped at 
the gate by~he military polioe wo were conducting a routine oheok of 
'1ll automobiles leaving the post •. Sergeant B, the mili'tary policeman 
check1Dg A's car .noticed that the rear end of the car was sagging sud 
told him to open the trunk. A did so and exposed 0. quantity of ooffee, 
sugar, and foodstuff in ce.DS simililr to those used in the mess halls. 
'.rhere bad been no reported thefts from either the mess hall to wich 
the acoused was assigned or any of the other post mess halls. 

0.. '.rhe .search can be justified as lawful as it was made under 
,Circumstances demanding immediate action to prevent the 
removal of property believed on reo.sOZlable grounds to be· 
criminal goods. 

b. '.rhe search can be justified on tbe grounds that the aocused 
consented to the search. 

c. The search was legal b,ce.use the goods found in the acoused's 
car were criminal goods. 

d. None of the above. 

4. A .-ber of accused' s com~ reported the di sappearance of 
sollie peraonal property from the barracks. A "shalte-down"'inspection of 
tile ~OJIpany was ordered by the company commander 6.Ild the missing property 
was found in the accused's wall. ~ocker. At the accused's trial for 
~ceny the prosecution offered no evidence that the accused had con­
sented to this searoh and the defense raised a. see.rchand seizure 
objection. 
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