
World War I, .. the belligerents confiscated private property in 
World War II. Such confiscation may be a bad policy in some 
circumstances," but the practice of states, as Justice Marshal\ ob­
served, has not indicated that it is Illegal under al\ circumstances." 

III. THE ACTIVITY OF ENEMY ALIENS 
IN THE UNITED STATES 

A. Restriction Upon Personal Liberty of Resident Enemy Aliens 

Upon the outbreak of war there are four restrictions which may 
be placed upon the personal liberty of enemy aliens. They are: 
(1) Denial of permission to leave the country; (2) Expulsion from 
the country or only from some sections thereof; (8) Assigned 

, residence; and (4) Internment. 

1. Denial of Permission to Leave 
The practice of universal conscription made al\ enemy aliens 

. of military age potential fighting men. Consequently, in 1914, 
Germany and Austria detained al\ British and French males of 
military age. France gave all aliens permission to depart prior to 
the first day of mobilization. The United Kingdom detained al\ 
enemy aliens who had not departed by 10 August 1914. Austria 
also detained many not of military age, and in 1916, a cartel was 
iar'rall~E~d between Germany, Austria, France and Turkey in which 
. many of those of non-military age held by each were exchanged 

those of their own citizens held by the other. The United 
'SULtes al\owed al\ those who wished to return to their homeland to 

so upon the outbreak of war.'· Article 85 of the Geneva Civilian 
,Convjmtion of 1949 makes the fol\owing provision for protected 

All protected persons who may desire to leave the territory at the out;. 
aet of, or during a conflict, shall be entitled to do 80, unless their de­

. parture is contrary to the national Interests of the State. The applica-
tions of such perSODS to leave shall be decided in accordance with regu­

. larly established procedures and the decision shall be taken as rapidly 
,as possible. Those persons permitted to leave may provide themselves 

with the necessary funds for their journey and take with them a reason-
,able amount of their effects and articles of personal use. ' 

and Zellt. No Mor. Waf' on. FtW6lsJtt, Itltl.~,.; A K.llolIlI Paot 10f' PmGte 
(Philadelphia: Dorrance and Co., Inc., 15188). 
example, It • Btate, one of the banldna centers of the World, conflscate. private 

deposita In wartime, It m..,. find that It baa 1000t that pOldtlon upon the restoration of 

~I','B ..... tI. Tlul U.iW SeG,.., 11 U.S. 110 (ISU), op. o,e •• D. 4. On the COlUltitUtiOnal 
than the International law .. peeta, ... notre, "Judicial Review of ADen Property Con. f' 

Ci5 Yale L. J. 886-848 (1948). 
See lieneralb'. Wilson, "Treatment of CivlUan Enehl)' Aliens" 8'1 A.J.I.L. 82 (1948): 

":==~OJ). ou., pp. 882-8815, and Benterleh, "Allen Enemies In the United Statal," 
011 RetlNw. p. 126, (19418). 
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If any such person is refused permission to leave the territory, he 
shall be entitled to have such refusal reconsidered as soon as possible 
by an appropriate court or administrative board designated by the De· 
taining Power for that purpose. 

Upon request, representatives of the Protecting Power shall, unless 
reasons of security prevent it, or the persons concerned object, be furn· 
ished with the reasons for refusal of any request for permission to leave 
the territory and be given, as expeditiously as possible, the names of all 
persons who have been denied permission to leave. 

2. Expulsion 
International law clearly allows a belligerent to expel enemy 

aliens from all, or merely a portion, of its territory. 
a. Expulsion from the country. 

In neither World War was expulsion from the country the 
normal procedure. Expulsion along with other methods of re­
straint is permissible in the United States under the Alien Enemy 
Act." Such expulsion must, however, be carried out in the follow­
ing manner: 42 

When an alien who becomes liable as an enemy, in the manner pre· 
scribed in section 21 of this title, is not chargeable with actual hos .. 
tility, or other crime against the public safety, he shall be allowed, for 
the recovery, disposal, and removal of his goods and effects, and for his 
departure, the full time which is or shan be stipulated by any treaty 
then in force between the United States and the hostile nation or gov .. 
ernment of which he is a native citizen, denizen, or subject; and where 
no such treaty exists, or is in force, the President may ascertain and 
declare such reasonable time 8S may be consistent with the public safety, 
and according to the dictates of humanity and national hosp,itality. 
This statutory provision is in conformity with Article 36 of the 

Geneva Civilian Convention which provides-
Departure. permjtted under the foregoing Article .haH be carried out 

in satisfactory conditions as regards safety, hygiene, sanitation and 
food. All costs in connection therewith, from the point of exit in the 
territory of the Detaining Power, .haH be borne by the country of de.· 
tination, or, in the case of accommodation in a neutral country, by the 
Power whose national. are benefited. The practical detail. 0'1. .uch 
movements may, if necessary, be settled by special agreements between 
the Powers concerned. 

The foregoing shall not prejudice such special agreements as may be 
concluded between Parties to the conflict concerning the exchange and 
repatriation of their nationals in enemy hands. 

b. Expulsion from certain 8ections of the country. 
The expulsion of aliens from portions of a belligerent's territory 

was common in World Wars I and II. For example, the United 
States expelled many Japanese aliens, and even American citizens· 
of Japanese ancestry, from the West Coast in World War II and 
France required all enemy aliens who did not leave the country in 

'1 PL 181 of 16 April 1818, '0 Stat. 631, 60 U.S.C. 21. 
'260 U.S.C. 22. 
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1914 to retire behind a line stretching from Dunkirk to Nice. 
Such disruption of the life of the enemy alien may in many cases 
present an economic hardship. The Geneva Civilian Convention 
of 1949 has taken this fact into account and has provided that-

Where a Party to the conflict applies to a protected person methods 
of control which -result in his being unable to support himself, and 
especially if such person is prevented for reasons of security from find .. 
ing paid employment on reksonable conditions, the said Party shall ensure 
his support and that of his dependents.43 

3. Assigned Residence 
A clear distinction is made between assigned residence and 

Internment in the 1949 Geneva Civilian Convention." Since both 
drastically curtail the liberty of an individual, either may be re­
sorted to only if the security of the Detaining Power makes it 
absolutely necessary." The provisions of Article 39 (2) quoted 
In the paragraph above concerning support also apply to enemy 
aliens who are assigned a specific residence. 

4. The Internment of Enemy Civilians 
a. Introduction. 

The lack of any detailed international convention prior to 1949 
for the protection of civilians was the result not of an indifference 
to their welfare but rather because the limited nature of war with 
Its resulting cardinal principle which confined military operations 
to the armed forces, permitting the civilian population to enjoy 

. complete immunity. As a result of this principle of the law of 
war the representatives at the Hague Conference of 1907 mis­
takenly decided not to include a provision to the effect that the 

. nationals of a belligerent residing in the territory of the adverse 
Party should not be interned, considering that such a prohibition 

: went without saying. 
Immediately after the outbreak of World War I the traditional 

principle was profoundly modified. A large number of civilians 
were interned. Without the guide of specific rules the Inter­
national Committee of the Red Cross had to improvise means of 
assisting them." It was apparent that the practice of States had 
In the past been influenced more by the limited nature of warfare 
conducted than by any cardinal principle. 
: . The International Committe held a conference at Tokyo in 1934, 
one of the purposes of which was to close the unfortunate gaps 

, that were apparent in World War I for the treatment of interned 
populations. The draft convention drawn up at this 

"'----
'/',&8 Article 89(1), GO. 

"" Article 41 (1). GO. 
<' 411 Article 4B (1). GO •. 

48 COftl.tft6Mtdt'1l. op. Mt., n. 1, p. 8. 
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conference contained only two Articles dealing with internment. 
One article required that the internment camp be separate from 
the Prisoner of War camp and not set up in an unhealthy district. 
The other article incorporated by analogy the 1929 Convention 
relative to the treatment of prisoners of war. These articles were 
thought to be inadequate. As a consequence the Geneva Civilian 
Convention of 1949 comprises fifty-seven articles concerning the 
treatment of internees, about one-third of the entire Convention. 

This section will concentrate on three aspects of internment; 
first, the reasons for internment, second, the authorized penal 
and disciplinary sanctions against internees, and third, the release 
from internment. 

b. The commencement of internment. 
(1) In the Territory of a Party to the Conflict. Article 42 

sets forth the grounds for the internment of protected persons in 
the territory of a party to the conflict. Article 79 specificaIIy states 
that no protected person shaII be interned, except in accordance 
with the provisions of Article 42. Article 42 requires that the 
internment of protected persons may be ordered only if "the 
security of the Detaining Power makes it absolutely necessary." 
No attempt is made. in the treaty to define the meaning of the 
term "security." It is thus left very largely to each government 
to decide if the protection of its security requires such a measure.' 
Such discretion does not render the article meaningless because 
the test of reasonableness wiIl be applicable. Bad faith is usuaIIy 
readily apparent and can no more easily breach Article 42 than . 
other articles of the Convention. Therefore, the mere fact that an 
alien is a subject of an enemy power cannot be considered as 
threatening the security of the State in which he is now living. 
Standing alone enemy nationality would not be a valid reason for. 
interning him. That test alone was often used in World War II. . 
The article seeks to put an end to such practices.47 

It should be pointed out that the Diplomatic Conferences which 
drafted the Convention discussed at great length whether a state­
ment should be inserted that any decision concerning internment 
should only be taken individuaIIy. It was decided to reject such 
a. requirement because a situation may arise where a nation would: 
have to take coIIectlve action without sufficient time to consider 
individual cases." 

4., Even the fact that an alien I. of mtlitary ue 8hould not ne«asarlly be eonsldered 
JustlMq Internment unless theN I, a danKer of him beiDa' able to join the enemy 
forcea (Commentcwv. op. (lit., p. 118). 

48 See Flmd Rectwd. Vol. II-A. pp. 1568 and 808-809; Vol. II-B, p. 411; Vol. 
pp. 126-12?; and Commentaru'. op. cu., p. 21UJ., 
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The statutory laws of the United States governing internment 
of enemy nationals are 50 U.S.C. 21 and 23. The following 
pertinent extracts will illustrate the discretion, not inconsistent 
with Article 42 of the Geneva Convention, which resides in the 
President of the United States. 

60 U. s. C. 21: Restraint, regulation, and removal. 
All natives, citizens, denizens, or subjects of the hostile nation or 

government, being of the age of fourteen years and upward, who shall 
be within the United Stetes and not actually naturalised, shall be liable 
to be apprehended, restrained, secured, and removed as alien enemies. 
The President is authorized in any such event, by his proclamation 
thereof, or other public act, to direct the conduct to be observed on the 
part of the United States, toward the aliens who become so liable; the 
manner and degree of the restraint to which they shall be subject and 
In what cases and upon what security their residence shall be permitted. 

60 U. S. C. 23.: Jurisdiction 0' United Stat •• court. and judge •• 
Aiter any such proclamation has been made, the several courts of the 

United States, having criminal jurisdiction, and the several justices and 
judges of the courts of the United States, are authorized and It shall be 
their duty, upon complaint against any alien enemy resident and at large 
within such jurisdiction or district, to the danger of the public peace 
or safety, and ~contrary to the tenor or intent of such proclamation, or 
other regulations which the President may have established, to cause 
such alien to be duly apprehended and conveyed before s\lch court, judge, 
or justice, and after a full examination and hearing on such complaint, 
and auftlcent cause appearing, to order such alien to be removed out of 
the territory of the United Stetes, or to give sureties for his good be­
havior or to be otherwise restrained, conformably to the proclamation or 
regulations established as aforesaid, and to imprison, or otherwise secure 
such allen, until the order which may be so made shall be performed. 

The proclamation of the President under Section 21 can be im­
plemented either by the Attorney General alone or through the 
United States courts. 50 U.S.C. 23, which grants jurisdiction to 
Federal Courts to intern enemy aliens pursuant to the President's 
proclamation after a full examination and hearing, and after 
there appears sufficient cause, has been held not to be a restriction 
on internment under 50 U.S.C. 21 but merely an alternative pro­
cedural method of dealing with an enemy alien.'· 

(2) In Occupied Territory. A protected person may be 
interned in occupied territory for two reasons: 

First, for imperative reasons of security of the occupying 
power." 

49 EMDGrl6 GnalHw., 147 F. 8U (1918); SchlUfkr 11. Watk •• 67 F. SuPP. 556 afBrmed In 
15S F. Id SIS3 (1948); and· U.S. 6## rellAuUo~ 'tI. Watkim. 1'08 F. 2:d 148 (1941). ISO U.S.C. 11 

'and 18 have been aupplemented by the Emerpncy Detention A~ of 19150, ISO U .s.C. 811-82:6. 
which permit the Prealdent to "detain" In case of an "Internal service emertreney" individual&. 
particularly eommunlata. The Individuals thu.a detained need not be enemy anena. TJtey could 
be American clttHI18. 

liO Article '8(1). GC. 
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Second, as a sentence in lieu of imprisonment handed down by 
a properly constituted occupation court." 

Article 78, which pertains to internment in occupied territory, 
has been construed by the International Committee of the Red 
Cross to establish a stricter criterion for internment than does 
Article 42 pertaining to internment in domestic territory, because 
in occupied territory the question of nationality does not arise. 
In addition, there can be no question of taking collective measures 
as might be allowed in the territory of a party to the conflict. 
Each case should be decided separately." 

Article 78 (2), GC requires that the decision to intern be made 
through a regular procedure prescribed by the Occupying Power. 
This procedure shall include the right of appeal. 

c. Penal and disciplinary sanctions. 
(1) Penal. The general penal laws applicable to all citizens 

of the occupied territory or to all citizens of the territory of a 
party to the conflict continue to apply to individuals after their 
internment. Only for a violation of these substantive laws mayan 
internee be subjected to judicial punishment." The procedural 
provisions of Arts. 71 to 76 apply in case of penal trial of an 
internee whether he be in the territory of a party to the conflict 
or in occupied territory." . He, therefore, is subject to no adverse 
discrimination because of his status as an internee. He is tried 
by the same courts under the same procedures as those. applicable 
to noninternees with the added assurance that the procedural 
safeguards in Articles 71-76 provide him with a minimum 
standard. 

(2) Disciplinary. Acts which are punishable when com­
mitted solely by internees shal1 entail disciplinary punishments 
only." The punishment for such acts are severely curtailed. No 
internee can receive a fine of more than 50 % of his pay for one 
month, fatigue duties not exceeding two hours daily for one month, 
or imprisonment for more than one month." 

Such disciplinary punishment may only be ordered by the com­
mandant of the place of internment, or by one to whom the com­
mandant has delegated his disciplinary powers." 

G1 Art1cle 68(1), GO. 
1120ommentaf1/. p. 367. 
118 Article 117 (1), GO. An 'exception to this rule in favor of Internees oecurs where Internees 

eao.pe or aid other internees to escape from Internment. 18 U.S.C. 761 makes escapes from 
the custOdy of the 4ttorney General a crime. Article 120 (1), GO classifies such acta as 
dlaclpUnari breacbee ,only. It would appear tbat Article 120(1) GO modiS. the application 
of 18 U.S.C. 761. 

u Art1cle 116. QO. 
MArticle 117(2), GO. 
M Article 119(1), GO. 
51 Article 128 (1). GO. 
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, T.1Ie disciplinary I!aDctions allowed against internees are tile 
, same as'those against prisoners of war. For example, paragraph 
2 of Article 117 reproduces word for word the text of paragraph 2 
of Article 81 of the Prisoners of War Convention. Tile object of 
~e Cohvention has been to prevent the abuse of internees by 
'guards who might impose cruel disciplinary pll'nishments for 
sadistic or revengeful purposes. 

Escape and attempts to escape have usuaUy presented probelms 
for a Detaining Power. Articles 120 and 121 deal specifically with 
escapes. Article 120 expressly states that such conduct can be 
punished as a disciplinary matter only, even if it is a repeated 

,bffense. The same rule applies to internees who are alders and 
"bettors to the escape. The special surveillance over recaptured 

, escapees authorized by paragraph 2, Article 120, has been in­
terpreted to mean primarily a strengthening of the guard and not 
a restriction placed on the internee's rights." The probable cor­
rectness of this interpretation Is borne out by the provision of 
Article 120 that such surveillance cannot "entail the abolition of 
any of the safeguards granted by the present Convention." 

Discipline in a different sense, that is discipline pertaining to 
the efficient running of the camp rather than to punishment for 
Infractions, is discussed in Article 100. This article prohibits 
physical exertion dangerous to health, tattooing or marking of the 
body, prolonged standing and roll calls, military drill and maneu­
vers, and the reduction of food rations. Therefore, because of 
Article 100, the Itmited punishments authorized I>'y Article 119 
cannot be circumvented by terming the punishment a "routine 
camp disciplinary measure." 

d. Terl!tination of internment. 
(1) During H08tilitie8. Both Articles 48 and 78 require 

that the internment status of individuals, whether interned in 
occupied territory or in territory of a part>, to the conflict, be 
subject to periodic review at least every six months in domestic 
territory, and if possible, every six mouths in occupied territory. 
Article 4S specifies that such review be accomplished by an ap­
~roprlate court or administrative board designated by the Detain~ 
ihg Power for that purpose. Article 78, referring to occupied terri­
tory, merely requires that such review be undertaken by "a 
competent body set up by the [occupylngl~ower." 

It has been const,rued that an occupying Power is bound' by 
Article 48 in occupied territory even a8 itis in its own· territory. 
Therefore, "a competent body" should be either ,a court or an' 
administrative board. It cannot be oneindivid~al. The decision 

, IIS·0ommeiltol'1f. -po 486. 
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to release or to retl\in the internee must be a joint decision, thereby 
offering a better guarantee of fair treatment.'· The make up and 
the procedure of such review bodies is a task of the military com-
mander in occupied a,reas. . . 

It is important that a uniform procedure be adopted for the 
taking of any necessary evidence concerning a change in the. cir­
cumstances which caused the initial internment. Such uniformity 
is necessary for the protection of both the internee and the Detain­
ing Power. There must be close coordination between the court 
or board and those responsible for internment of protected per­
sons. If not a released internee may be quickly reinterned, or an 
internee kept in camp long after the real reason for the intern­
ment has passed. The Senate Committee, which examined the 
four Geneva Conventions of 1949 prior to the Senate's advice and 
consent to ratification, expressed its view that the administrative 
boards and competent bodies required by Articles 35 (2) [alien 
requests to leave the country], 48(1), and 78(2) of the Civilian 
Convention for the review of the detention and internment of 
civilians may be created with advisory functions only, leaving the 
final decision to a high official or officer of the government.'· If 
such a procedure is in accord with the interpretation generally 
given to these articles, it would insure a consistent policy of 
iriternment' and release. 

Article 182 is complimentary in part to Articles 48 and 78. It 
requires the release of an interned person as soon as the reasons 
which necessitated his or her internment no longer exist. However, 
this article adds one additional proviso in order to effect the re­
lease of those interned. The security of the Detaining Power or 
the welfare of the interned persons may only permit their releall'e 
if they are sent back to their own country or to a neutral state. 
In eithercilse, Article 182 urges that agreements between' bellig­
erents be coneluded for exchanges, or between a belligerent and a 
neutral ;:f0'1' ac~o'lt\lt\odationin a neutral country. Several such 
excharikes blitW~l!h "belligerents actually occurred during World 
War It."AttlClii82·fl!·de~,gned·to encourage more such instances 
in any future war.ViulallY .th~reis no reason why the elderly, 

, tI& Ibid .. p. 369. 
60 The Senate, by a. vot4;! of 'J'1~. &,av!l: .~ advice and ~onaent ·to tl!.., four G.neva Con .. , 

yentioDs ot 1949 on July 6, 1985 (SB-Dept. 'o/-St4te-BuUtltin 69 [July 11,19155]), Baxter, "Tht 
a.,neva COllvenUon of 1949 Betore the,Q'.~. Sen.t~/·', '.;4,",. J. Int'l_ Lo lSao _(966). 

61 Exchanges 'of nationaIi, toQk place on 'the followlnll oceaaion8t (1) In 1940 between 
Germany anel France aDd. En&'land; (·a)- In ;'1942 ·28;000 "iwtau- Were 8ranted permleslon to 
1."e Ab~l,nl8:;' J8, In 1948,,1.500 Am,erleen otv~l~.,n,' were e;KchaJ;'llred lor 1.500: Japaneet' 
clvlllami: and an exchange ,,180 took place between" German and '[Wlan internees via Lisbon; 
(f) .In Itt4' three 'exchan*_ -o4eurred: at Ba!'CeIOntt:ht 14.ay'ibetween German elVlUan in~rn.; 
and British and American elviUan internees: at Lisbon. In July between German clviUan 
Interneea from South Africa and British civilian htterneea; at Gotebota'. in September betw,tn 
German and Brltleh civilian Internees (Commentat'1/, op. cit .• PI). 3B4. 611). 
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!l'otnen with infants, and children should be retained by each side 
an exchange could take place. 
(2) At the Close of Occupation. If occupation is terminated 

the withdrawal of the occupying power beforetlie Close of 
~8tilitie •. such power may not forceably transfer internees out 

"the former occupied territory. This prohibition is evident from 
~rtic:le 49 which forbids the forced transfer of proteCtedperilons 

occupied areas, from Article 77 which requires that even 
\Wi'l)tected persons sentenced in occupied areas for a violation of 

must be turned over to the authorities of the liberated area 
'itt"thA close of occupation, and from the fact that internees are 

. criminals but are irdividuaIs with full civil capacity" who 
; hl&ve been detained because the security of the occupying power 

demanded. The security of the Detaining Power in theoccu­
Ir'lple<~.a:rea is no longer in question if it hl\s evacuated that area. 

(3) At the Close of Hostilities. Article 133 requires that 

I;}~:~~~~~~l! cease as soon as possible after the close of hostilities. 
the existence of hostilities are the main cause for intern. 

ment, Internment should cease when hostilities cease. By the 
. phrase "after the close of hostilities" in Article 133, as was stated 

. "In Part I, Is not meant to describe the legal situation covered by 
l8.ws or decrees fixing the date of cessation of hostilities but the 
actual factual end of fighting. Article 132 recognizes that intern­
ment might possibly be retained for a short period after the fight­
ing either becaus~of the disorganization caused by' the war or be­
cause of delays in obtaining facilities for the transportation of 
internees to their former residence or back to their home country. 

'Uowever, such delays cannot be used to prolong indefinitely .the 
internment in order to .benefit the Detaining Power. 

(4) Conclusion. During World War II the United States 
interned, under 50 U.S.C. 21, 16,073 individuals. They consisted 

. of. 7,051 Germans; 5,431 Japanese;. g,567 Italians, and 24 others." 
TIley were. accorded treatment similar to that of prisoners of 
war. "Since that time international law has developed, both as 
tothll c.riteria for detention, expulsion, and internment and the 
conliitions. under which. each will be exercised. United States 
municipal law, governing as it does only the broad outlines of a 
p~edure for internment, needs no revision. However, the dis­
cretion of executive officials who act under5Q U.S.C. 21 al)d 23 is, 
now limited by the specific provision of Articles 35-43 of the 194" 
Geneva civilian contention. 

62 Article 80. GO. 
68 Domke, Control of AlNm PrDf'fftrt. op. olt., p. 81. . , 

. 84 .. T .... tment of Civilian EnelDJ' AUe1UI and PrJ.on .... of War," • Dept, or,State Bql'-fm. 
4d (1'".)''' .' , " , . , , 

AG~ 59%lB 



B. Restrictions on Access to Courts by Enemy Aliens 

According to Article 33 (h) of the Regulations attached to the 
Hague Convention of 1907, respecting the Laws and Customs of 
War on Land, it is forbidden "to declare abolished, suspended, or 
Inadmissible in a court of law the rights and actions of the na. 
tionals of the hostile party." In practice the United States and 
England have interpreted this provision as merely restricting the 
"authority of commanding generals and their subordinates in the 
theater of belligerent activity."" The resuit of such a construction 
is to leave to the common law and to federal statutes to define 
an enemy alien's rights in United States courts in time of war. 
In the absence of federal legislation or executive implementation 
of existing legislation the standing in court of an enemy alien 
depends primarily upon whether he is a resident or non.resldent. 

1. Resident Enemy AMen's Right To Sue 

Err; parte Kumezo Kawato" 

"Mr. Justice BLACK delivered the opinion of the Court. 
"The petitioner, born in Japan, became a resident of the United 

States in 1905. April 15, 1941, he filed a libel in admiralty against 
the vessel Rally in the District Court for the Southern District of 
California. He claimed wages were due him for services as a 
seaman and fisherman on the Rally, and sought an allowance for 
maintenance and cure on allegations that he had sustained severe 
injuries while engaged in the performance of his duties. Claim. 
ants of the vessel appeared and filed an answer on grounds not 
here material, but later, on January 20, 1942, moved to abate the 
action on the ground that petitioner, by reason of the state of war 
then existing between Japan and the United States, had become 
an enemy alien and therefore had no 'right to prosecute any 
action in any court of the United States during the pendency of 
said war! The District Judge granted the' motion. Petitioner' 
sought mandamus in the Circuit Court of Appeals for the Ninth 
Circuit to compel the District Court to vacate its judgment and 
proceed to trial of his action, but his motion for leave to file 
was denied without opinion. We granted leave to file' in this 
Court, 816 U.8.650, 62 8. Ct. 1301, 86 L. Ed. 1732, and the cause 
was submitted on answe~, briefs and oral argument. 

1111 HI.,lnB. Hol/U6 P6GCe CO'I'/61'm"" (Cambridge: University Presa. 1909), 268-2:65, noted 
In Hyde, l"'kmGtionGl WW ChN/lll &8 /ntfl'j)retBd aftd Applied by the United Stet,.. (Boston: 
Little, Brown, 1946) III. p. 1714-, n. 7. 

66817 U;S. 89; 68 Sup, Ct. Rep, 116,. '87 L. Ed •• 4 (1942): analyzed by a note in 28 
WtWi.. U. Law Q. 89 (1948). 
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"'Alien enemy' as applied to petitioner is at present but the 
legal definition of his status because he was born in Japan with 
which we are at war. Nothing in this record indicates, and we 
cannot assume, that he came to America for any purpose different 
from that which prompted millions of others to seek our shores-a 
chance to make his home and work in a free country, governed by 
just laws, which promise equal protection to all who abide by 
them. His suit invokes the protection of those laws through our 
courts both to obtain payment of wages alleged to have been 
promised him by American citizens for lawful work and' reim­
bursement on account of damages suffered while working for 
those citizens .. 

"Petitioner contends that he has the right under the common 
law and treaties to proceed with his action, and that this right Is 
not limited by the statutes. In our view the possibility of treaty 
rights, which has not been argued extensively, need not be con­
sidered. Applicable treaties are ambiguous and should not be 
Interpreted without more care than is necessary in this case.['! 

"There doubtless was a time when the common law of England 
would have supported dismissal of petitioner's action, but that 
time has long since passed. A number of early English decisions, 
based. on a group concept which made little difference between 
friends and enemies barred all aliens from the courts. This rule 
was gradually relaxed as to friendly aliens['] until finally in 
Wells v. WilliamB, 1 Ld. Raym. 282 (1698), the Court put the 
necessities of trade ahead of whatever advantages had been 
imagined to exist in the old rule, and held that enemy aliens in 
England under license from the Crown might proceed in the 
courts. As applied ever since, alien enemies residinl" in England 

(1] Petitioner al'lfUee that hi, 'ease t. covered by article tab of tit_ Annex to the IVth Hape 
Convention of 1907; "It I. espealally prohibited ••• to declare abolished, auapended, or 
Inadml .. lble In a Court of Jaw the rt .. ht. and action of the n.tlonall! of the hoetlle party." 
This clause, which was added to the Convention of 1899 without lIubstantial dlacu88lon either 
bY the Dele.tea In General -Auembly or by the committee' and lIub-coplmlttee which dealt 
with ft, III Pl'OCfMdlnp of the Haaue Convention' of 19M, It; 107, 186. 140; and I Ibid. 88, 
w .. conll~rued by an Engllah Court to apply solely In enemy areas occupied by • bellhrerent. 
P"orw 11. Freud6nbffD. (19161 1 K.B. 867. The Question has not been ralHCI in the court. In 
thIS count)')', but the EnsJlah Interpretation was repeated 'with approval by Repl'ell81ltatlve 
Montal'ue of the Interstate Commerce Committee In his' addr.s to the Rouse when he pre. 
.ented to it the Tradlnl' With the EneJn¥ Act, ISO U.S.C.A. A»pettdtx • 1 et seq. lSI Cons. 
Rae. (842 (1917). 

[2] Aceordlq to Littleton, an aUen ml8'ht not SUI In either a real or penonal action: 
bUt this rule w .. modified by Coke to bar such actions otal)r 'by aUen eneml .. ,and to permit 
Personal actions by allen Menda. See Coke on Littleton 119b. P91100k and MaItland aunat 
that this modification by Coke was "a bold treatment of .. ca'refully wotded texto" 1 Hlatorv 
of EnltUab Law, 2d ed., 41S9. The early law treated .lfaUena ... I'l'OUp. See the au))..tltlea of 
PolloCk and M~tland'a chapter, "The Sorta and' Condltloni of Men," IIOme of which are; 
"nij'-Knlghta, 'The Unfree, The Clergy, Allen., The Jews. Women. etc. Ibid., Chap. 11. For-II. 
,:um,mary of EqUsh views now larsely obsolete on aUen atandtnl' In' court aft Ranul'd. Law 
b1ktlDIr to AHeM, Clhapter ., (18(4). For a BUrvej', Of the common law on InheritenC!e ot 
laDd by "DeM Bee r.cA,". Ht;,.Dh •• , 119 N.Y. Itt. -118 N.JII. 186, 1'1 A.L.R. 168, CafdOlO,' J~ 
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have been permitted to maintain actions, while those in the land 
of the enemy were not; ·and this modern, humane principle has 
been applied even when the alien was .interned as is petitioner 
here. I'] SchaffeniUB 'V. Goldberg, [1916] 1 K. B. 284. 

"The· original English common law rule, long ago abandoned 
there, was, from the beginning, objectionable here. The policy of 
severity toward alien enemies was clearly impossible for a country 
whose life blood came from an immigrant stream. In the war of 
1812, for example, many persons born in England fought on the 
AmeI'icanside.[·j Harshness toward immigrants was inconsistent 
with that national knowledge, present then as now, of the contri­
butions made in peace and war by the millions of immigrants who 
have. learned to love the country of their adoption more than the' 
country 01: their birth. Hence in 1813 Chief Justice Kent, in 
Clarice 'V. Morey, 10 Johns., N. Y. 69, 72, set the legal pattern 
which, with sporadic exceptions, has since been folIowed. I '] The 
core of that decision he put in these words : 'A lawful residence 
implies protection, and a capacity to sue and be sued. A contrary 
doctrine would be repugnant to sound policy. no less than to 
justice and humanity.' I'] 

"It is argued that the petitioner is barred from the courts by 
the Trading With the Enemy Act. 50 U.S.C.A. Appendix § 1 
et seq. particular clause relied on is Sec. 7: 'Nothing in this Act 
shall be deemed to authorize the prosecution of any suit or. action 
at law or in equity in any court within the United States by an 
enemy or alIy ()f enemy prior to the end of the war, except as pro­
vided in §10 hereof [which relates to patents] ; .. .' Analysis of 
its terms makes clear that this section was not meant to apply 
to petitioner. ,and an examination of its legislative history makes 
this doubly certain. Section 7 bars from the courts only an 'enemy 
or alIy ,~~ enemy.' Section 2 of the Act defines the 'alien enemy' 

[3] <P.~~~1;l.-~, wae Interned lome montha .fter the court had abated hill action. The 
8'Ove11lment, bH, '~led a aup~lemental brief statln .. that It .d08l not CODatdel' that tbl, 
cl~umltan~ ,,~tert th., position of petitioner in reapect to hi. Pl1vllqe of acees. to the 
court.., . '" , 

[oilO.ne ,writer .th •• ~ that bait ot the 400 men on board the Con.tltutlon wben It 
eapturtti, tb9 ,quer~ .... , were, I5t81QeD. who .bad d8lllerWd_ the Brltt.h. and the .hlp UnlMd Stat. 
w ... reporkd~.bY_,ltefcaptatn to bave, no"rne.n on, board who had not a.wed with BrltI.h wlp' 

.hlp •• , Bra4JW.,.Tb.,Ulltt.L_pl ... Lorallats, 192: and ... 8 MeMuter. Hi,tory ,of the 
United Statee. 'd. ,; 
J~Lfor )!gPt9#o~, 0rl~ ~ .80, ~.we~wn L.", J. "2:~,; IS Vlrd~ia L,' R., ~19.i ,17 Yale 

L. ,J.,,~01li1 l;I!llret~"b, .T!a~I~.; ~#t~v'th4!,..Ii1,,~v.fJ~S8.J'~ , .. teN Dalmkfo Co. ~. Contltlental Til" 
0.0 .... A .. n. D.: CW!,.,-1..1tQ~.I'lqt.i~9f: ~~.:'!M, efl~t~ #f ~,~r •. ~ .. 9. Jr •• 180, 11:'. Id 896; .. nd tor 
E .. llsh ...... ,JII."'.I."'):...iI1.I!I!I~".~ W.'!,., .,. 

(oISton' ,WN. on, of. .. ~h."ttw~.~lpftnw.:lol;f tQ'ra»prove,any pa~,~t tb, _arly eommOD law, 
ru~" He·,acqpte4dl'P ~qob' of, tb~~l·.~~ne,}" ,reql1Jre4 ,_namy an_D • .uiJtled, tp "'Uel, in:· 
the eourta,to ha,ve'e:p.~,tbe\ c.Q\\nm-,A\n4t1r,M1-.IWI}.AA~ .. CV U~. Stol7 on .Clvll p~tnPt, 
p. 10: atow·.,·Eq~lt' PIta4ID ..... ~., ,~Jr.O~ •• nd.;.pt'rtI~ular~ Sep •. 'l~4. Thl. requirement "'~ 
reduced ,w J ... I,fictipn 1J1. .efar," .)1'~ ~Pf'flI. '_,,*~.,,10 J,oh~ • .; N.Y •• ,;at paa. ·11. when Chl~, 
Juetlce.,Ken1, h,ld. th!'t .~"D~ Uoell,e, fll:,b;np:~,ed !o-l,,~w, .• nd1:t~'.,lIJ ... e ~f<,ll,a~on • .'· . 
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to which the Act applies as' those residing within the territory 
r. owned or occupied by the eneMy; the enemy gbvernment or its 

blllcers,['] or citizens of an enemy nation, wherever residing, as 
'the President by proclamation may include within'the definition . 

. ·Since the President has not under this Act[8] made any declarlltion 
'as to enemy aliens, the Act does not 'bar petitioner from main­
t'aining his suit. e, . 
", 'I. "This. interpretation, compelled by the. words of the Act,r.is 
wholly in accord with Its general scope, for the Trading With the 
~nemy.Act was never intended, witllOut 'Presidential proclama­
tion, to affect resident aliens, at all. Prior to the passage of the 
Act, the courts had consistently held that during a state of war, 
commercial intercourse between our nationals and non-resident 
allen enemies, unless specifically authorized by Congress and the 
Executive, was absolutely prohibited, and that contracts made In 
such intercourse were void and unenforceable.[D] This strict 

, barrier could be relaxed only by Congressional direction, and 
therefore the Act was passed with its declared purpose 'to mitigate 
the rules of law which prohibit all Intercourse between the 
citizens of warring nations, and to permit, under careful safe­
guards and restrictions, certain kinds of business to be carried 
on.' [10] Thus Congress expressly recognized by the passage of the 
Act that 'the more enlightened views of the present day as to 
treatment of enemies makes possible certain relaxation in the.old 
law.' [11] 

"Since the purpose of the bill was to permit certain relations 
with non-resident alien enemies, there is no frustration of its 
purpose in permitting resident aliens to .sue in our courts. State-

'('I] Some PORatbi. confualon on the part of the 'Court 'belOw .lotl of other- cOurts may hl've 
developed from our per Clurlam opinion in Ee pa"te:, Colon_. 814 US' lil0; :86_ L ad 8'79. 
U. S Ct 8'18. In which leave to :Rle a petition tor write of probil~ltlon and mandamuIJ in CODa 

nectlon with a Pl'OCleedhl&' broulrht In behalf ,of t~ Italian 8'oVef,:,ment was defl.l" on ~ 
~ .. of the Tradlq With the ,~neDl7 Ac~ "That opln'90 emp~lzed- tba~ an finemy 8'overn­
~9I\.t w .. ·Included within the deflnlUon of the ,c1aealftaatloll ,:~eMmy" .. U8fId in that.,~ 
aad that .ucb enemy plaintiff. had no ·rlilrht"to'·proaeoute actions In our·,courts. Tbe'declslon 
baa no bearln .. on the rI .. bt. -'of resident ,eneJn7 all.ns.' The'-Colonna' dealslon ,w .. momentarltF 
mluppJied In KOU/fnGn \t. Eli",,",,,,,, 177 Mlsc 989, 88,' NYS-(Bd) 4150. but the trial· JIid8'e 
IIGrNcted • stay in proceedlnjp he had prev10uBly allowed, upon hi, further consideration I)t -thf 
fact that the plaintiff waa Ii. realdent aUeb. 

-: ~~) The President ha8 "'ued 'a P~tlon taidrur oen.Jll '_ ':~Pa wn~ ...terence t<t', "I~ 
ell....,i., 1,1",. the AU_en EntlnJ" A~, of lITeS u, arnfDded, 1i0 VSC!A • in, bl,1t. tht •. Proclamation 
bN no beariftll' on the POWell of ,tbe Prestdtnt under the Tradlnc Wltb the Epemy ,Act. . 

,'-, [D}_Report of the, Se_nate 'Oommlttee 'on' COilnaeree, l\ep0\1; No; tu:' '8~th Oon,. ,1.t ~~' 
#.p~' 11!~1._ CoppeU. v. ,!oU.- i WaU. )u~~ 15.~ •. ~15_4, ~6157! 515~~)t{'t.'~. ~44;.~~+; l'.~:: ."i<ow' -~~Z 

•. ,";(10) ·Report of t!Ie"Senate 'Commlttee ,on Oommeroe, 'Report' .No. ,ill" '-Bl5th"QoDI' .. 'll.t .... )J!lt? 
(11) Report of tile 'Senate CQmmlttee on . CommerCe, Report ;No. ft.;:' BBtti"'Ci)~;' l~e~, 
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ments made on the floor of the House of Representatives by the 
sponsor of the bill make this· interpretation conclusive.[l2) 

"Not only has the President not seen fit to use the authority 
posessed by him under the Trading With the Enemy Act to exclude· . 
resident aliens from the Courts, but his administration has adopted 
precisely the opposite program. The Attorney General is primarily 
responsible for the administration of alien affairs. He has con­
strued the existing statutes and proclamations as not barring this 
petitioner from our courts,[") and this stand is emphasized by the 
government's appearance in behalf of petitioner in this case.!") 

"The consequence of this legislative and administrative policY 
is a clear authorization to resident enemy aliens to proceed in all 
courts until administrative or legislative action is taken to exclude 
them. Were this not true, contractual promises made to them by 
individuals, as well as promises held out to them under our laws, 
would become no more than teasing illusions. The doors of our 
courts have not been shut to peaceable law-abiding aliens seeking 
to enforce rights growing out of legal occupations. Let the writ 
issue." 

2. Nonresident Enemy Alien's Standing in U.S. Courts 
The right to sue was suspended for the duration of the war 

by means of 7 (b) (3) of the Trading With the Enemy Act. 
Section 7 (b) (3) provides: 

Nothing in this Act shall be deemed to authorize the prosecution of 
any'suit or action at law or in equity in any court within the United 
States by an enemy or any of enemy prior to the end of the war, except 
as provided in section ten hereof: Provided, however, That an' enemy 
or ally of enemy licensed to do business under this Act may prosecute 

[12] "Mr. Mo~ta8'ue: ,A German resident In_ the United St.tes Is not an enemy under 
terma of the btU, unlese h. should be 80 declared 8ubsequentl)' by the proclamation of the 
President, ,In which caae he would bav'- DO etanding 10 court. •.•• 

"Mr. Staft'ord: Do I understand that this biD conters upon the President any autborlty to 
grant to an allen subject doing buslneaa In thl, country the, right to ,ue In the courts, to 
enforce his contract?, 

"Mr. Monta.ue: If he i, a retddent of thl, country, be h .. the rlgbt under this bID wlthO\lt 
the proclamation of tbe President. 

"Mr. Staft'ord: If 80, where Is that authority? 
"Mr. Mont&aue: In the very terms Of the bill defining an eneMY, whereby German resldentl 

In the United 'Statee: bave all rlghta In this respect of native-born citillen,. unleu these rightl 
be recalled by the proclamation of the President· for boatlle conduct 'on the part of the , 
Germans resident In the United States." 515 CoI\8. Reo. 48'1, ,8'8 (191'1). 

[181 "No native. cltlsen or ,ubject of any nation with whlcb the United Statee: I, at wat' 
and who is resident In the United Slates Is prevented by federal statute or regulation from 
suing In federal or state courts," Dept. of JUltice press release. Jan. 81, 1941. 

[14] The determination by OOIl8I'f1U and tbe Executive not to Interfere with tbe rlgbt. 
of l'e8ldent eruti'Dy aliens to proCe.ct in the C<lurta marka a cboice of remedfes ratber than a 
waiver 'of protection. 'The government haa an elaborate protective pl'OlP'am. 'Under tbe' 
AUen Enemy Act',:- 10 USOA , 81, -the President bu' ordered :the Internment of aliens, bas 
Inetituted a s,.tem ot Identification, and, bas, regu1ated travel. Under the Firat War, Powen 
Act. 150 USCA Supp 1.,.18'0 84, Appx • 5(b),. and vaJious !'xecutlve orders be baa ,contrpUed 
the funds of Neldent enemy abens. Many otber statute. make a cornpoelte pattern ~hlah 
CongreIIJI has apparently' tho\l8ht -'adeqUate for tbe control of this, problem. S... ..11., the 
controls on anen ownerahlp of land Ig the territories, 8 USC~ chapter I. 
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and maintain any such suit or, action so 'far as the same arises solely 
out of the business transacted within the United States' under such 
license and so long as such license remains in full force and effect.: 
And provided further, That an enemy or ally of enemy may defend by 
counsel any suit in ,equity or action at law which may be brought against 
him. 

3. Conclusion 
It should be noted that had the President made the proclamation 

which Congress authorized him to do under Section 2(c) of the 
Trading With the Enemy Act the resident enemy alien's right to 
sue would have been no better than the non-resident enemy'lilien's. 
Section 7 (b) (3) does not restrict its prohibition to non-resident 
aliens. It merely uses the term "enemy alien." It was only be­
cause of the failure of the President to use his power under Section 
2(c) that the prohibition applied only to non-resident enemy 
aliens. Because of this absence of a statutory prohibition the court 
in Kawato went to the common law where it found that resident 
enemy aliens did retain in wartime their right of access to our 
courts. 

C. Restrictions on Business Transactions With Non-Resident 
Enemy Aliens. 

1. Contract8 With Enemy Aliens Entered into During the War 
During the First World War most continental European bellig-

erents, particularly France and Germany, found nothing wrong 
with continuing, as far as it was possible, economic and commer­
cial relations with each other. Great Britain, on the other hand, 
carefully pursued a policy which prevented British nationals and 
'other persons subject to British sovereignty from trading with 
enemy nationals or other persons where the proceeds of the trans­
action might conceivably inure 1;0 the benefit of the enemy ec0-

nomically. These practices were adopted l>y the United States 
upon her entry into that confiict. Both the United States and Great 
'Britain followed the same policy during the Second World War, 
'and, as before, many continental European countries did not feel 
as strongly about this matter. 

Section 3 (a) of the Trading With the Enemy Act sets out the 
general rule as far as the United States is concerned: 
." ' [It shall be unlawful]·for any person in the United States, except'" 
,,',' with 'a license of the President, ~ante.d to such persons, or to t~.e ieli,~mlr~;' 

.". or ally of .enemy, as provided in this Act, to trade, or attempt ~ .• ,\I'.l, 
either directly or indirectly, with, to, or from, or for, or on· 'account.lo.ftAA: 
Of' on behalf of, or for the benefit of; any other person, wlth"k!nowltd,.: 

, ·~:·,';or re'sonable cause' to beUeve that such other pe.r80n.,i8'a,~,,':~ti, >~"nI., ~.C,:~,;>, 
' ally of enemy, or is conducting or taking part in such trad.,;.~),iW~t .',. 
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indirectly, for, or on account of, or on behalf of, or for the JJen~ftt of, 
an enemy or any of enemy (40 Stat. 412)." 

In order to assist traders in complying with the section, par­
ticularly the last portion which prohibits dealings with those con­
ducting trade indirectly with or on behalf of an enemy, the U.S. 
Government published a "black list." By January 12, 1945, the 
United States had placed 14,534 names on this list... Such a list 
is bounci to· contllin many business organizations in neutral 
countries whQmake their livelihood from trade with the enemy. 
Neutral nations naturally resent the listing of their nationals." 

2. Contract8 With Enemy Aliens Entered into Before the War 
a. Executory contracts with enemy aliens. In regard to con­

tracts which are executory on both sides, Section 8 (b) of the 
Trading with the Enemy Act provides as follows: 

That any contract entered into prior to the beginning of the war be­
tween any citizen of the United States or' any corporation otganized 
within the United States, and an enemy or 'ally of an enemy, the terms 
of which provide for the delivery, during or after any war in which a 
present enemy or aUy of enemy nation has been or is now engaged, of 
anything produced, mined, or manufactured in the United States, may 
be abrogated by such citizen or corporation by serving thirty days' 
notice in writing upon the alien property custodian of his or its election 
to abrogate such contract. 

There have been very few cases or activities under this subsection. 
It involves principally two types of contracts: First, those wherein 
property located in the United States is to be shipped out of the 
United States, and second, situations where a suspension of the 
contract tor the duration of the war would negate the purpose of 
the cortt:t:act. to Other contractual relations are not abrogated unless 
the natllr~ 'of 'the relationship requires intercourse during the 
war. n SlIch Contracts are merely suspended for the duration of 
the war.' .. 

).,.[x,~~ted·contracts on the part of the enemy alien •. Con­
~rac~s: ;\VlIip~h.v:e been executed on the part of the enemy national 
:lInd Pl!. Wh:~c~,~aYlmmt is still d\le on the part of the Unlted States 

Q1. It mUlt be kept III mind that the "enemy" here cOMfits of thoae -det\ned ail, ali, enenW 
In Section I. Therf!O.... trade with, enePty natlona. t'eII{dent In, this country I. permitted 
In the'abHhce'>-ot: .'-Pre$lUentlal' proclamation to the contral')'. ' 

68 Stone. L.{/all~~~',~J"ten&cJ~, Conlllo~ (New ,Yorkl ~n~~Ill't. 1,96.) p. 461" 
89 On the 'early American reaotlon .. .. neutral to the British blaok list, aee Mom,..,., 

TM A",erko,":JQft.~:.;.';!:~ 1U(IhtJ-:.l'U,-lPl'1- (Cambl'ldgu Harvard Unlveraltyi Press, 

I., •. ) .•..• ' 1~f;;I.'.,: C/~. t~".ll!l. '!O.~ .•. " ..... ,.'1.'~_.' .. h'l'n ..• fN.I ......... ,.Llro/t l~""'''''''. 1'0"'10 (Geneva, tlti~.lrI. ~ 1. '(J'nlv,nlte, 1915.) II, p. ,86&-:31,: 886-888. , 
'10 Df*mond,;:',I44h.., Ett~ [td 'War 'on, ·Pre..Jllxfitt~ Qontr~':InV9lvtD&' lCnerny NationalBo" 

63'-1'£),:700 .t"'10_1('(1'9i8~)j/:~ '~I} ,,-,,,,, __ ,," ,j:, ,":'j '_ ' -',' 

n- s.. '.nerally ~'HY4e~; o'b".':o1-e •• 'n~ -84, 1}'I}t; l'107-11709. ·and,Ston.j,loP. ole ... n. 68. pp; 431-484. 
Co~are, s"th61'lond, :tI'lllll~ _ .'1~'LIU.S., : ... ,. ~~II\'.'.: pattlJ;e.nbllt, w'" .dlaolved' .. ,beinlr 
Inco~atlble ~tb:. It,t.te _o.t:',:k,.,r. lrl~ :Wffi'l';~t~l Pai?t6: 1!1,~ Vp,.1,1S ~he".in an apnoy w" 
not 80 considered. 
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citizen may be disposed of by payment to the Alien Property 
Custodian under Section 7 (C) • 

If th,e President shall so require any money or other property includ· 
ing (but not thereby limiting the generality of the above) patente, copy­
rights, applications therefore, and rights to apply for the same, trade 
marks, choses in action, and rights and claims of every character and 
description owing or belonging to or held for, by, or on acount of, or 
on behalf of, or for the benefit of, an enemy or ally of enemy not holding 
a license granted by the President hereunder, which the President after 
investigation shall determine is so owing or so belongs or is so held, shall 
be conveyed, transferred, assigned, delivered, or paid over to the Alien 
Property Custodian, or the same may be seized by the Alien Property 
Custodian; and all property thus acquired shall he held, administered 
and disposed of as elsewhere provided In this Act. (40 Stat. 1020.) 

If the President does not require that the debt be paid to the Alien 
Property Custodian, the payment is suspended and the noncom­
pliance at the due date may be defended under Section 7 (b) (4) : 

Receipt of notice from the President to the elfect that he has reason­
able ground to believe that any person is an enemy or ally of enemy 
shall be prima facie defense to anyone receiving the same, in any suit 
or action at law or in equity brought or maintained, or to any right 
or set.off or recoupment asserted by J such person and based on failure 
to complete or perform since the beginning of the war any contract or 
other obligation. In any prosecution under section sixteen hereof, proof 
of receipt of notice from the President to the effect that he has reason· 
able cause to believe that any person is an enemy or ally of enemy shall 
be prima facie evidence that the person receiving such notice has reason· 
able cause to believe such other person to be an enemy or ally of enemy 
within the meaning of section three hereof. 

c. Executed contract8 on the part of neutrals. Section 8(c), 
Trading With the Enemy Act provides as follows: 

The running of any statute of limitations shall be suspended with 
reference to the rights or remedies on any contract or obligation entered 
into prior to the beginning of the war between parties neither of whom 
is an enemy or ally of enemy, and containing any promise to payor 
liability for payment which is evidenced by drafts or other commercial 
paper drawn against or secured by funds or other property situated In 
an enemy or ally of enemy country, and no suit shall be maintained on 
any such contract or obligation in any court within the United States 
until after the end of the war, or until the said funds or property shall 
be released for the payment or satisfaction of such contract or obUg .... 
tion: Provided, however, that nothing herein contained shall be con· 
strued to prevent the suspension of the running of the statute of limi­
tations, in all other cases where such suspension would occur under 
existing law. 
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CHAPTER 6 

OCCUPATION 

I. THE COMMENCEMENT AND TERMINATION OF 
OCCUPATION 

, The speed and mobility of modern armed forces, the rise of 
"resistance movements," and the lapse of time between cessation 
of fighting and the signing of an agreement ending the war have 
IIIltended to blur the precise point in time when occupation re­
~ponsibilities commence 'and terminate. Yet such time must be 
known if both the military and the civilian population are to be 
held accountable for the fulfillment of any rights' or duties im­
posed upon them by treatY,or by customary law. 

A. Commencement of Occupation 
Once the occupation commences international law attributes 

certain powers to the occupier that it would not ,otherwise pos­
sess. A complicated trilateral set of legal relations springs up 
between the occupier, the ousted sovereign and the inhabitants 
of the occupied area. It is therefore necessary to know when oc-
cupation commences.' , 

1. Hague ReguZO,tions, of 1907. The only conventional defini­
tion of "occupation" is that contained in Art. 42 of the Regula­
tions annexed to the 1907 Hague 'Convention Respecting the Laws 
and Customs of War on Land. It provides: 

Territory is considered occupied when it is actually placed under the 
authority of the hoetne anny. 

The occupation extends only to the territory \vhere such authority has ' 
been established and ~'can be .. ~exercised; 

Article 42 of the Hague Regulations, of 1907 emphasizes the 
primacy of FACT as the test of whether or not occupation exists. 
Yet it Is precisely this emphasisllf FACT that'raisescertain 
problems. The facts may be transitory, confused, or uncertain. 
'rhere may be II 'period of imprecise durlltloQ' during which an 
'army maybe present and ,operating, ,but 'when ,occupation has 
",ot been esta,bl,ished.' All ,of those duties incumbept on an occu­
pant under the Convention could not ,in, fact be carried out until 

, ;th~,passllge of som~~ntei"val to permit, o)Qnsolidationo'f~o,ntliOhn 

~- . ,",;1 Stone, L.gel .(1ontfooJ-.. or Int6rn"t~, ConJliDt., . (.N. y \: Rln:~~"'~, JiW 1;;1>;, ,~I 

I

!.', II Lauterpacbt, 0PA'~11'·. l ... ,~~io:nol Lf'w,. 7~ -~ , 
!.. Pit. 4S4. 481S wherein the author ...ten to the dlstlnotlon ~;;;,-,--. 
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.1 Article 43 of the Hague Regulations continues the theme of the 
traditional law with its provision for a clear transfer of authority. 

The authority of the legitimate power having in fact passed into the 
hands of the occupant, the latter shall take all the measures in his 
power to restore, and insure, as far as possible, public order and safety, 
while respecting, unless absolutely prevented, the laws in force in the 
country. (Emphasis supplied.) 

Articles 42 and 43 look to a state of affairs where the area is 
either subdued or not subdued. If it is subdued a temporary au­
thority passes to the occupier.' If it is not. then the authority 
remains in the original government. However. such transfer of 
authority may not be so clear cut. Fighting may continue long 
after the regular sovereign and his army have been driven out. 
The concept of undisturbed authority in one or the other was not 
always in the past and may not in the future be factually true. The 
following factors have tended to upset both contestsnts in their 
roles of governor of a certain territory: 

(1) Factors Affecting the Regular Sovereign 
(a) Raids and large-scale air bombings may take place. 

and control may be temporarily exercised by the enemy. within 
the territory the sovereign still retsins.· 

(b) Guerrillas within the area evacuated by the regular 
sovereign may dispute his claim to any residual authority. and 
even deny his return.' 

(2) Factors Affecting the Occupying Power 
(a) Guerrilla forces within the occupied area may disre­

gard any "rights" the occupier is supposed to possess.' 
(b) The displaced sovereign may attempt to legislate in 

the areas which he has lost.' 
(c) The displaced sovereign or his allies may attempt 

by declaration to restrict the authority of the .occupier in areas 
under belligerent occupation. For example the following declara­
tion was made by the Allies on 5 January 1943: 

Aceordlngly ,the governments making this declaration [17 States] 
and the French National Committee reserve all their rights to declare 
invalid any, ,tran"fers of, -or dealings with, property rights" and inter .. 

8 "BelDcerent -occupation ... oecenarl),. tmpJiee that the loverelenty of the occupied terri. 
tory I. not, veet,d In the Geeu"lq power. Occupation J .... entlally proyl.lonal." (PM 
27-10, TM Low 01 LaM W."ta,.. (1966), par. 868.) 

"Air pow ... bas expoeed the enttre area of each bellIprent to attack. No Ionpr Is t~ 
a "front" where m-tilltiel are confined. 

a Such took P. In World War II In YUSOIlayla and In Poland. Goyernmenta..ln-exUe tend 
to loa. authorl",; to loaal partisan ·leaden. 

e Tb$se rl8bt.a, cep_ chien,.. _rpund the rI .. ht to expect obedience b,. the populatlo,ll to 
those effort. of the occupier In malntalnln.. law and order. Thl8 problem will be dl8cuned 
more full,. tn Section 11. 

T See Stat. 01 the Neth.,.lande v. Fede:rGl ReH1'1Ie Bott-k of New York, 201 Fed. ad .I" fo1' 
a dtlcuaalon of the Jea1'I.tI~e powers of a dl,plAced loyeman In occupied territory. 
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ests of any description whatsoever which are, or have been situated in 
the ,territories which have come under the Qccupation or control, direct 
or indirect, of the governments, with which they are at war or which 
belong or have belonged, to persons, including juridical ,persons, resident 
in such territories. This warning applies whether such transfers or 
dealings have taken, the form of open l,?oting or plunder, or of trans­
action apparently legal in form, even when they purport to be volun­
tarily elfected.' 

2. The 1949 Geneva Civilian Convention. Article 6(1) of the 
1949 Geneva Civilian Convention states as .follows: 

The present Convention shall apply from the outset of any conflict 
or occupation.o 

However, neither Article 6 nor any other Article of the Conven­
tion defines "occupation." 

The 1949 Convention manages to circumvent, in part, a reli­
ance on the fact of occupation in order to afford protection to 
civilian persons. Civilian persons are protected who-

... at a given moment and in any manner whatsoever, find themselves, 
in case of a conflict or occupation, in the hands of a Party to the con­
flict or occupying Power of which they are not nationals.1O 

Therefore, in regard to the protection of persons, the narrow 
time and space requirements (during occupation) of the Hague 
Regulations are not applicable. An area need not be occupied. 
For general protection the person need only be "in the hands a 
party to the conflict." 

However, the 1949 Geneva Civilian Convention does not solve 
all the problems. It pertains only to persons. The 1907 Hague 
Regulations treated not only persons in the Occupied area but 
also property, finance, and general governmental administration. 
It Is these vast areas where the existence of occupation is still 
extremely important. 

3. Applicabilitie8 of the Hague and Geneva Conventions to 
Area8 Not Yet Belligerently Occupied. FM 27-10, The Law 0/ 
Land War/are, applies by analogy the laws of occupation to other 
areas, areas which should increase in modern mobile warfare. 

a. Nature o/Invasion. Invasion is not necessarily occupation, although 
occupation is normally preceded by invasion and' may frequently 00./' 
incide with it. An invader may attac~ with naval or air forces or 

8 De:pt. 01 State Bulletin 21 (1948). , :' 
: 'The term "oecup~tlon" In the 1949.Conventlon h .... B.' b ..... der ,meaning t.han.tbe'."' .. ,'-h.'ln."r~ 

In whloh It was used In the 1'0'1 Hque Re8ula~on •• <Plctet. CommentGrw. XV Geneva '~ 
ventlon Relative to the Protection: of CIvIUan Pel'8Ona I'n Time of War [Qenev., t,¥~attOitat 
ColhDllttef, of the Red :C~8. 1968], p. 60). Thl. conclusion I, baaed, on the 8tatemerit"ii the 

,"Rapporteur 0' Commit ... III. ..It,. .. por, .. tl, weU unde .. tood th.t the .. wo...t .~~u;l 
referred not only to occupation durin&, war Itself. but _lao to audden occqp~on ~!$YW ' • 
.. provided In the aeeond paraa'rapb of Article 2" (Fix," Record 0/ ,thf 1J(:plpnrfdl9\.(f¢!f.! 

. ,0I.G.-ruwa allUl, Vol. II-A. p. 8l1S). , . , ' .' -:' ,,'.:,;,;'f';) .. ~:)i: 
. ""~O Art. 4, ,(1), Geneva Cotwtmtion Rf/faU116 to the Protection 01 Cltra~~ p-~~(:;~~f~1 
War. hereinafter cited as GO. 
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its troops may push rapidly through a large portion of enemy territory 
without establishing that effective control which Is essential to the status 
of' occupation. Small raiding parties or flying columns, reconnaissance 
detachments or patrols moving '.:through an area cannot be said to occupy 
it. Occupation, on the other hand, is invasion plus takihg firm. possession 
of the enemy territory for the purpose of holding it. 

b. Application of Law of Occupation. The rules set forth in this 
chapter [Ch. 6. FM 27-10] apply of their own force only to belliger­
ently occupied areas, but they, should, as' Po matter of ,Policy, be observed 
as far as possible in areas through which troops are passing and even 
on the battlefield." 

B. The Termination of Occupation 

Occupation may terminate in any of several ways. (1). The 
first is by withdrawal. In itself this presents no particular factual 
problems." (2). A second method of termination is by ejection." 
A word of cII)ltion is nee~ed here. The existence of a rebellion 
or activity of guerrilla or para-military units in occupied terri­
tory does not in itself cause the occupation to cease. provided the 
occupant could at any time it desired assume physical control of 
any part of the territory." FM 27-10 states the criterion as 
follows: 

It is sufficient that the occupying force, can, within a reasonable time, 
send detachments of troops to make its authority felt within the occu­
pied district. It is Immaterial whether the authority of the occupant is 
maintained by fixed garrisons or flying columns, whether by small or 
large forqes, so long as .the occupation is effective.tIS 

(8) .. Termination by subjugation occurs when the displacedsov­
ereign is defeated and part or all of the occupied territory is 
annexed by, ·the.oecupant or permanently severed from the au­
thority of the .displaced sovereign. If annexed by the occupier 
his national law would control 'after the transfer of sovereignty. 
1I0wev~ •.. ~.~pjulration cannot be effective while the allies of the 
defeated sove~igl\ a~e still carrying on thejight." , 

OCC)lP~~!9j11.M,e~ .~otcease uPlln the terminlltion of all hostili­
ties •. Jt. ~<;lntln~es. until full sovereignty of the occupied area is 
retuwef ~;!t~e .displaced sovereign or ~ntil such sovereignty is 
assu~e;\tl:>y·aI19t~e.~ ,state. The real problem here concerns the 

1i PM: 'B1'i.;10,"t~ i:.iw; 01 LM«l' Wufar.' (191)6), para. 81S1. See alio PM 41~~' C(",U' A'i/al,.., 
MUlta", GoottmtfN'nt (1938), para. 11 for CA operatlons.tn mobile situations. 

12 The, ,Ganev,. Clvman Convention places, certain ~ult8in~nti upon tbe O(!cupler upon hie 
. '!'tlu:l~~~~;."~Ie.tr.n6l~~Whlc~~·!I~, :'to.': tu":\ 'o've~ to. the": ,~Ql'nh\ •. soverell'n' civilians 'he baa 

',8~~;~~;;;r~~~"~r,~~~~.~\(~~~.~, ',(A~<7.~ ~nd,.1,~4' ~9~>.. ,,', ".' , 
. ,l:'}~, :q.s,;'"t1,', L~~, ;~~"il;'; ~,,'.~~~,-, ,of . ~ ... r. ,C.!,~~nala; .'(WJilhl~trtol1i U.S: Gov. Prlntlnl' 

0ftI, ce, l,~,JO) .fo.& it. ~~;':1h'~, " ~u,1tq; "Wt :#i'tb ihe 'etteettveneu of th$ German oceup, 0,110, n 
· ••. r.8iitt'ol,'1¥#~ • .,G:fl~"',;". ~~~1:i1it.via.nd·'Greece:'··· ,.' . 
, i6·:nf:'2'l-lo~»~.1fij6"" t,·". ",~T' f)~','>1" ': '" " " .' , ' 

'" 18 Op~lon ,,~~ -':!,~~~, oJ. t~ !!~"!~f"~# .Nq~~ Jl~rl,~~Gl: ,(~~"I~n', U.s'. , ,Gov. 
l'rlntlns oMce, i947). at p. Sa Wit.~n·W,couill"~ to aekjto"'I~~, anneltat(on of lierli-
tor)' by Germany while World War 11 w .. ~ln prol'relB. See alBo 'Art. d~"oc.' . 
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specific rules of occupation which apply after the cessation of, 
hostilities. It has been the view of the United States that after 
the unconditional surrender of Germany and Japan, the Regula­
tion annexed to Convention No. IV of the Hague Convention of 
1907 were, in strict law, no longer applicable to those countries." 
Nevertheless, the United States has as a matter of policy been 
guided as far as possible by provisions»f this Gonvention. 

The 1949 Geneva Civilian Convention has made all its articles 
relating to occupied ter,ritory applicable for one year following 
the general conclusion of military operations." Thereafter only 
certain articles apply until the end of the occupation." 

II. CIVILIAN PERSONS 'IN OCCUPIED AREAS 

A. The Problem of a, "Duty" Owed to the OCCUl'ying Power 

Once a determination is made that an occupation exists, the 
Occupying Power may be said to possess certain rights over and 
acquire certain obligations toward the population of the enemy 
territory which it occupies. The question that follows is what 
obligations, if any, do the inhabitants owe to the Occupying 
Power. 

The 1949 Geneva Civilian Convention gives the Civilians in oc­
cupied areas many rights. However, it is silent on their duties. The 
rights range from the qualified right against compulsory labor" 
to the unqualified right against compulsory enlistment in the 
armed forces of the occupant.21 The Convention; itself, must be 
consulted for each individual right. Article 47 of the 1949 Geneva 
CiviliaIJ Convention is specifically designed to prevent a belliger­
ent from circulllventjng the' rights of individuals by' the estab­
lishment of puppet governments, in occupied territory or annex­
Ing a part of the occupied, ter~ttory before the legal prerequisites 
for annexation exist."Under this Arti,cle, any ,agreements which 

11 Memorandum for the Juds_ Advoeate General. Subjeetl P ..... nt applteablUty of the 
lIque and Gepeva Convention. in Germanr, dated 10 DlceJnbel' lH6. 'fhlt memorandum is 
Commented on 1n WOt'ld Politv (Wuhlncton'" G.ol'PtoWn;Unlwrtltr. 19(1.8) I, p. 1'1'7 .e • .efl. 

18 Art. 8 (8).,00. 
19 Arb. 1 to 12, 2'1, 29 to 84, 4'1. 49, 61. aa, 1i8, 19, 61 to '17, and U8 GC. These .rtlolel 

phI.rv. the debt to bulc humanitarian treatment, tb_ rlsht to .. fair trial, and pl'Ot4otlon 
qalnlt forced traneters, evacuations and deportation.: It' t. to be noted that .ue~ aftll'ltlatlve 
and CIOIt1y reapo.qllbilltlea .. t~d. medlaal ~i'f ,'nd jhe, Ilk, <1.0 not carry ovel' ~o*d ,'the 
Arat year .tollowln. tho' nn.ral clos. ,ot military operatloni. ,-
, 20 Art. 81 (I) (8), Ga. ' ."' rl" \ 

21 Art. &1 (1), GO. 

"
JI2FOr .xam,ple",ln, wot:!~, ~~r, II, th', Vi~~" Go,_,.v,!l',,~m',',n',t,.~ot, F>a, n,,~' CO~~I~ded, ',~~,.ntl, 

; 'wlth "GermJlnJ' atrectln. the atatua ot persona In tW, POrt(OOl ot :trel1ch ttr'rttq~ ItJ~tcaUy 
9CC!1pled by the:, G.rman military .uthorltf~; Slndl&r .. arr.n.r.m.n,\I.,,:Wfre_ 1'n8d8" wit,,' the 

, ' C,roatlan, 'Government_ tormed .. on 'part ot Yu~I .. ,;j, territOr, "'( 0:8. f.I.' LII1, 'o,,~ clt .. ,~'t,i -»p."\1'01-
I 1808). See also ~:M 17-'10. par. 868. ' ~." ". '. ,. ''', 'j.)' 



· would adversely affect the protected persons in occupied territory 
would be without legal effect. 

To find any duties owed an analysis must be made of the Hague 
Regulations of 1907 and the· customary law upon which those 
Regulations are based. Article 45 of the Hague Regulation for­
bids an Occupying Power to compel the inhabitants of occupied 
territory to swear allegiance to it. However, this does not mean 
that the military occupant cannot expect the persons in occupied 
territory to respect its authority. There has, however, been dis­
agreement on whether or not this respect amounts to an actual 
duty. Some authorities conclude that, in return for receiving the 
protection of the Occupying Power, civilian persons in occupied 
areas do have a legal duty to respect the laws of the Occupying 
Authority so long as the Occupying Authority performs its ob­
ligations under Article 43 of the Hague Regulations to "restore 
and insure, as far as possible public order and safety, while re­
specting, unless absolutely prevented, the laws in force in the 
country." " Others reason that the Occupying Power is there and 
maintains its hold by sheer weight of arms. As a consequence no 
legal duties flow from the population to it." FM 27:-10 is clear 
in ita statement of a duty. 

It i. the duty of the inhabitants to carry on their ordinary peaceful 
pursuits, to behave In an absolutely peaceful manner, to take no part 
whatever in the hostilities 'carried on, to refrain from all injurious acts 
toward the troops or in respect to their opexationa,. and to render_ ~trict 
obedience to the orders of the oceupant.26 

FM 27-10 does not state that an individual who has breached 
this duty, particularly by acts of sabotage or by attacks upon the 
occupation forces, has. committed a war crime. The manual is 
silent on this particular issue. However, a Dutch court in 1948 
had occaeion to" p8.SS upon this point in the trial of General 
Rauter. In re· 'Raitter" is illustrative of the view that disobedi­
ence is not' a war crime, but nevertheless may be punished. The 
fact that it was not a war crime caused General Rauter's defense 
of reprisal tQ fail." 

For ahnost .flve years, from June 1940 to .March 1945 General 
Rauter was General Commissioner for Security in .occupied Hol-

28'S .... tht.dtac,,:s.,'ton 1n Stone, op. cit.. pp. 723-72& wh .... he reasons to the exlatence of a 
QuaUfted.:dut)'. :,',.-:" ,_:, " 

24 BaXter, "The nub of Obedience to the Bel1lcerent Occupant," 27 Brltuh Year Book 0/ 
IftUnicditmGl Law 28" (1960): Von Glahn. The Oce.potion 0/ Eft.6ttt1l TetTitoru (Minneapolis: 
'Qnlveralty of Minn._ Pres" le6'N. pp. '5-48. 

21l,M ~7-:~0.'p,,,~,, '~'~l~'>' " _," _ . _ _ . 
27 ~~ .~n La~~~~~h~ .• ""1~'?';'faJ P~,~t.~,~ !!6~Ot'Y' 0/ ,~Wl~f IftUmGtionol ,LCJW Cms: 

18.8.,,~p. '84-:-.,81i: .. all.d -,l'11:'.,~I:V t~'W 1teIJOt'Y-O/ ,TriGr.. 0.1 Waf' Crimlnm. (1949)' pp. 89-1&8. 
_28 A ,,,..Prl88,1 _la, -!ia"Jt.,"an . ~~'~~('~t,_A~~~ft'tf, on17, ,~au~ Of the unlawfulneae of a 

prior act. If the- prior aat "'a8 not' 'unll.wfUl 'Ut:hn' the ttn~.wfUlnee' of the; l'eI)1'18al act Is 
without Justification. ' 
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,land. When a resistance movement gained some force In Hollana, 
: ;General Rauter attempted to suppress it by every means avail­
','lible, including collective fines, executions, and forcible removal 

:of civilians. He maintained that these measures, if illegal, were 
, ,ijustified on the ground that such resistance to his authority was 
, "itself illegal. 

The court rejected this defense. It conceded that the resistance 
forces did not meet the requirements prescribed for regular 
'armed forces in the Hague RegUlations of 1907. Therefore, the 
'defendant was not required to deal with them as he would an 

. "opposing regular armed force. However, this court went on to 
state, that fact does not forbid the formation of such resistance 

, .forces by the civilian inhabitants. They are not bound either 
.morally or legally, the court concluded, by any duty of obedience 
to the occupying power. It followed that such underground re­
sistance against the enemy in occupied territory could be a per­
.missible form of warfare. Therefore, such, activity could not 
justify reprisals, which are illegal acts, by the occupation authori­
ties. The court compared the situation to that of spying wherein 
one belligerent could lawfully employ spies and the other could 
lawfully punish them when captured. 

Following the rational in the Rauter case the concern of the 
occupation commander is, therefore, not with the legality or il­
legality of resistance movements, but with the means he uses to 
suppress such movements. The 1949 Geneva Civilian Convention 
has restricted the methods the commander may employ. This 
convention will next be analysed from the standpoint of the 
means it gives a commander to control an occupied area. 

B. Control of Persons in Occupied Areas 

Military authorities in occupied areas have the right not only 
to perform the police functions within the area but also to protect 
their own security. The protection of this security is ditllcult if 
.civilians engage in widespread guerrilla warfare. World War II 
witnessed the Axis Powers striking against such warfare with 
severe repressive methods. With the excesses of these repressive 
methods in mind, drafters of the 1949' Geneva Civilian Conven-

f tion attempted to balance the securitY' of the occupant against 
! the rights of innocent civilians behind whom the guerrilla Is hid­! Ing. They sought to protect the innocent by placing the bill'dim 
( of finding the guilty parties upon the O~cupying Power., The 
( purpose of this section is to analyze the measures the commander 
, may legitimately adopt in maintaining the peaceful subnilssion 

of a hostile civilian population. 
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1. Prohibited M etfl,cldtJ of Control 
a. Violence. Protected persons are entitled, in all circum­

stances, to 'respect for their persons, their honor, and their family 
rights. They shall at all times be humanely treated, and shall be 
protected especially against all acts of violence or threats 
thereof." 

b. Coercion. No physical or moral coercion shall be exer­
cised against protected persons, in particular to obtain informa­
tion, from them or from third parties." 

c'." Brutality. The Occupying Power is prohibited from caus­
ing physical suffering or extermination of protected persons in 
his hands. This prohibition applies not only to murder, torture, 
corporal punishment, mutilation, and medical experiments, but 
also to any other measures of brutality whether applied by civil" 
ian or militarY agents." With an eye to the practices V World" 
War II, the Convention spec'ijically states that "murder, 'torture, 
eotporal punishment, mutilation and medical or scientific experI­
ments not necessitated by the medical treatment of a protected 
person," are prohibited and also "any measures of brutality 
whether applied by civilian or militarY agents."" It may be 
noted that Article 32 prohibits the type of activity which was 
proscribed by the London Charter as "a crime against humanity" , 
and punished by the war crimes trials following World War II. 
Presumably, any violation of the Article would be" a "grave 
breach of the COllvention," and should justify prosecutioll of the 
individuals responsible as war criminals. However, the provisions 
of this article are more restrictive in their application than acts 
proscribed a9 "crimes against humanity" after World War II be­
cause the range of protected persons is smaller. This range is 
limited by the exclusion froln the protection of this article of the 
OGftventlOtt"(l) 'lIfMt_·., * IlaHia'mlnt in qUUtion. (2) neu­
trals' Ht,tbe,W •• b1e 'territorY of a party afid, ~8') Col-belligerents 
whd'ha« 4ill,loiMl:li! Hilruentatlotl with that b\!Iiigerent." 

, " ""'1:' '" , ", '_ _ _ : 
, 4. . ~~6'IIt !Or fJJCtB ,u/ otkerB. .. Noproteeted' person may 

lie ,~,1pr ~'9ifinM Tte or fhe has not personally com-
1IlA~'~'1 ,~Ol't •. 1lIJ!1~iw penalities and reprisals against 
pr()t~<\ted,p~~sons!lnd their property, are prohibited. " 
--'-' -,:-,.," , .' , ' 

t:t .. wI~._.~, 'filet ..... , it! '.". .l'n th, "'n\Se of •. , j)'(Oantb\_ it must serve as the , 
poh~t arqu~dJ'W_ tli~ ',fib. coUft'l\tJ:lSn revolv., (Com~Elntuu'. op. cit., pp. 199-201). 

30Ari:81;~jOO)4i .,}~.,< ',. ,',' '," , 

'!! *:~~~llt~#~' ~:'!·".bn08t>·~_ o~vt;,~~ t</~entlori. -Ho~evel'. 'th~ dl'attel'$ felt that 
they eoiltd!Uke'nbtmbl'.foll,.,8IDfed (:U~~.'I.Q:J;·Jit;,~p •. 22'1)., '. ,,' 

',33,Art •• <a).liOl":"f"'/'1. <, ,," , 34 Art. 88 <-0; OC:' .-J,.~, ,::-d ,i:< ," 

815 Art. 88 (1) and (8). GC. ;,~ , 
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,The taking of hostages is specitlcallyprohibited." The United 
States has made little of any Use of hostages in recent times. 
Heretofore, the taking of hostages as an extreme measure has 
been recognized.81 The Charter of the Internationat Military 
Tr:ibunal listed the "killing of hostages"as a war crime. How­

In The Hostages Case, War Crimes Tribunal No. V held that 
the killing of hostages without having exhausted all other 

'II\,earls of combatting illegal warfare, without a ttial, or 'in ex­
cessive numbers, constituted a war crime. sa During World War 
11, Germany killed hostages on so large a scale that the drafters 
of the 1949 Geneva Convention unanimously and with little dis-

prohibited altogether the taking of hostages for any 

'c, e. Deportations. Individuals as well as mass forcible depor-
tations of protected persons from occupied territory to the terrl­

of the Occupying Power or to that of any other country, 
'!!C(lUp,ied or not, are prohibited, regardless of the motive.40 The 

is designed to prevent such practices as the Nazi slave labor 
J>r<)gr;am during the latter period of World War II. The prohibi­

against such a transfer to the territory of another country 
designed to frustrate evasion of the provisions of the Conven­

by transferring persons from the territory occupied by on\l 
eo-belligerEmt to the homeland of another. 

,', 2. Permissible Methods of Control 
~,,' a. Control by restricting freedom o.f movement. ' The occu· 
iPlint may withdraw from individuals the right to change their 
,residence, restrict freedom of internal movement, forbid visits, to 
liclrtain districts, prohibit \lmigration and immigration, and' re· 
"'lIire that all individuals carry Identitlcation documents." 

There is another aspect, to the, restriction of the freedom of 
moVetnetlt of civilian populations which relates not to the security 

the occupation forces but to their tactical ,mobility. The Inter. 
n~lciOl~al Committee of the Red Cross, in its Qommentary on Artl-

49 of the 1949 Geneva CiviJiap Convention, states the. need 
some law to prevent t"eP\lnie .. t1ig)lt~, of civilian populatjo!lS 

X(fllcn cau ... not only danger to them~\llyes ~Jlt ,interfere with the 
tac:tie:al mobility of the military. 

(8), GC, .", .' 
Inurnational Law, Chieif1l lilt Interpreted stld Applied .bv the United 8tGttI_, 24 

(BOIItonl. Little, ,Brown·'and Co., 1946) III,' pp. 1902,_ 19'03:t JlrM 27-10, 'Rtde.';'b:t~ 
(1940), para. 859. 
11. IMt, 01'. cit.. p. llliO. See .. enerally Wri&,bt, "Tb."Killinl',of Ho.ta'ps N':,a' War 

215 Bnt;'''' Y6M' Book o/lnhlmBtional w_w. p. 296 (1948). 
,89 Art. 34, GC . 

. 40 Art. 4. (1), GO. 
, . n FM 27-10, pal-a. 876. 



It will be enough to remember the disastrous con$equences of the 
exodus of the civilian population during the invasion of Belgium and 
Northern France. Thousartds of people died a ghastly death on the 
roads and these mass flights seriously impeded military operations by 
blocking lines of communication and disorganizing transport:12 

Such memory led to the insertion of the following paragraph 
in Article 49, GC which was designed to permit .an Occupying 
Power to forbid the hurried movement of populations from dan­
ger zones: 

The Occupyirig Power shall not detain protected persons in an area par~ 
ticularly exposed to the dangers of war unless the security of the popu .. ' 
lation or imperative military reasons so demand. 

Civilians are usually prevented from interfering with military . 
operations either by a "standfast" order directed to the civilian . 
population, or by routing them onto secondary roads. 

b. Control by evacuation. The Occupying Power may under- . 
take total or partial evacuation of a given area if the security of 
the population or imperative military reasons so demand. Such· 
evacuations are hedged by the Civilian Convention with many . 
safeguards." (a) Such evacuations may not involve the displace­
ment of protected persons outside the bounds of the occupied . 
territory. (b) The Occupying Power must insure "to the greatest 
practicable extent" that the removal is executed in satisfactory 
conditions of hygiene, safety, and nutrition. (c) There must be 
proper accommodations at the place of new residence. (d) to the 
extent practicable, members of the same family must not be • 
separated. The Occupying Power must inform the Protecting 
Power of any evacuations as soon as they have taken place." 
Prior notice to the Protecting Power is not mandatory because 
evac.uationsoften. have military significance. 

c. Control by holding incommunicado. Where in occupied 
territory an individually protected person is detained as a spy or 
sabOteur,oras a person under definite suspicion of activity hos­
tile to the security of the Occupying Power, such person shall, 
in those cases where absolute military security so requires, be' 
regarded liS having forfeited rights of ,communication under th~ . 
1949 Geneva Civilian Convention." 

Ordinarily representatives of the Protecting Power are able 
to interviewaJ).'protected persons wherever they are. However, 

42 Commenttst!ll.:-op,'Dlt., 'po 288. 

43 Art. 49, (2) (8), GO • 

... Art. 49 (4), Ga.-
411 Art. 5 (2), GO. 
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811ch visits may be prohibited for reasons of imperative military 
necessity; as an exceptional and temporary measure." 

d. Control by judicial process. Articles 64 through 77 of the 
Convention deal with judicial administration and the enforce­
ment of the laws in occupied territory. These articles will be 
covered in detail since they are among the most important in the 
Convention, from the standpoint of the JAG officer. 

(1) The Law. The Occupying Power may subject the 
population of the occupied territory to penal laws which are es­
sential (a) to enable the Occupying Power to fulfill its obliga­
tions under the treaty, (b) to enable the Occupying Power to 
maintain the orderly government of the territory, (c) and to 
insure the security of the Occupying Power." These are the 
three bases for the legislative power of the occupant. The second 
and third are by far the most important. Legislation enacted 
IInder the second basis is normally called "laws". Legislation 
under the third basis is usually termed "ordinances." 

In restoring and maintaining public order and safety, the oc­
cupant must continue in force tbe ordinary civil and penal laws 
of the occupied territory except to the extent that it is authorized 
by the Geneva Convention'· or the Hague Regulations'· to alter, 
suspend, or repeal those laws." Hague Regulations, Article 48, 
states: 

The authority of the legitimate power having in fact pas .. d Into the 
hands of the occupant, the latter shall take all the measure. In his 
power to restore and ensure, as far a8 possible, public order and safety, 
while respecting, unless absolutely prsvented, the laws In force In, the 
country. 
, The laws will be administered by local officials insofar as that 

is practicable and crimes not of a military nature and not affect­
jng the security of the occupant are normalIy left to the juris-
diction of the local courts... ' ' 

It should be noted that personnel of the occupying forces are 
'not subject to the local laws or. courts which remain operative 
by virtue of Article 64, GC, and Art. 48, HR." However, such 

48 Art.' f48 (8). GO. Sft Von Glahn. OlJ. rit. pp. -115-12'1 for • CIODlIll.nt on the possible 
abUM of the authority .... nted an 'occupation commander under Art..·6 (I) and 148 (I), 
00 . 

...., Art. 64 (2), GC. 
18 Art. •• (2), GO. , 
49 Art. 48, Hall" R'''ld"'~ 01 t90'l. 
GO FM 2'7-10, para. 8'l0., Para .. rapb 871, PM: ,1,,,,,10 ,.... 9ut the t)tP'" of Jaw. wlllt:J11, IMt 

be altered, repealed or IU8pended b7 an Oeoup7ln&' Power. 
til FM 1'1-10, para. 870. , , 
&2 I'M 1'1-10, para 8n. It t. well .. t.bU.bed in Amerioan Jaw that 'ocoupational pe110nnel 

are not .ubj.,t to the tooal law or courtl of the ocoupled al'ft (ColetM" •• ,TftJ~H., 9'l 
U.S. 109 [18781: Dow v. Johnson, 100 U.S. 118 [1879]). Nevertlwlw, oecupat!on au~tI. 
often make this Immunity express ( ... Art. VI, Mtutary Government Law B,o. I~' ltt;Ultal')t 
Government tor Germany. U.S. Zone, 12 Fed. Reg. 2189 [1947]: Allied Iq~.b, ~'RI .. ion 
[Germany] Law No. 18. "Judlelal Powers In the Reurved Fields," dated 15 ,!(ovember" 1,848. 
UIi Fed. Rq. 1066 [1960]). 
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personnel may be expressly made subject thereto by a "competent 
officer of the occupying forces or occupation administration."" 

Awkward situations may arise if military personnel did not 
have access to a civil court in occupied areas.. They may be 
remediless against torts of the inhabitants. For that reason mili­
tary authorities should see that tribunals exist to deal with civil 
litigation to which military personnel are parties and with any 
offenses committed by them." 

The Geneva Civilian Convention requires the Occupying Power 
to publish any penal provisions enacted by it and to bring them 
to the knowledge of the inhabitants in their own language before 
they become effective. It specifically states that such penal pro­
visions shaH not be retroactive." A publication by radio and 
loudspeaker does not satisfy the requirements I'f pUblication. 
Such penal provisions must be promulgated in written form." 
Normally a gazette is used which contains all laws, ordinances, 
amendments, and other official notices. 

(2) The Court. In case of breach of ordinances the Occu­
pying Power may hand over the accused inhabitant to its prop­
erly constituted, nonpolitical military court. This court must sit . 
in the occupied country." It is preferable that the courts of ap­
peal also sit in the occupied country. 

No ~ntence can be pronounced by these courts except after a 
"regular tria!."" This idea of a regular trial is extremely im­
portant. It occurs In Art. 3 which prohibits "the passing of 
sentences and the carrying out of executions without previous 
judgment pronounced by a regularly constituted court, alford­
ing all t)le .judic\al guarantees which are recognized as indispen­
sable by civilized peoples" and in Article 147, GC, where the fact 
of wilfully depriving a protected person of "the rights of fair 
and regular trial prescribed the present Convention" is included 
among th~grave' .breaches listed in that article . 

. (3) The Charge. The court can apply only those ordi­
nances whic}\werepublished and applicable prior to the offence." 

Persons shall I)ot be charged with acts committed or for 9pin­
ions expressed before the occupation, with the exception of 
breaches' of the·1awand customs of war. eo 

tiS PM 27-10; para. *"4. 
&4Id. " 
llii Art:' 85, (}C. 
114rFM 27-1.~~' pt!-r&: ~al' b;-. 
a1 Art. 66, oq. . 
118 Art. '11. GP. 
119 Art. 67, -GC. 
110 Art. 70 (1). GC. 
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" Nationals of the Occupying Power who, before the outbreak of 
hostilities have sought refuge in an occupied State shall not be 
prosecuted except for offenses committed after the outbreak of 
hostilities.61 

(4) The Trial. The accused shall be brought to trial as 
rapidly as possible. At the trial the accused shall have the fol­
lowing rights: (a) to present evidence, (b) to call witnesses, (c) 
to be assisted by counsel of his own choice, and (d) to be aided 
~y an interpreter." 

(5) The Sentence 

(a) Major and minor o!Jense8. Art. 68, GO places very 
definite restrictions upon the imposition of punishments for of­
fenses against ordinances promulgated by the Occupying Power. 
Punishments are determined first by whether the offense charged 
ii! major or minor . 
. Major offenses ar~(1) attempts on the life or limb of mem­

bers of the occupying forces or administration, (2) acts which 
constitute a grave collective danger, or (3) which seriously dam­
age the property or installations of the occupying forces. 

The precise definition of tile term "grave collective danll'er" 
does not appear In the background papers to the Convention. 
However, it would seem from the tenor of the entire parall'raph 
that this should be given restrictive application. 

Minor offenses consist of acts solely intended to harm the Oc­
cupying Power, but which do not constitute those major offenses 
listed' above. 

(b) Death. The death penalty may be imposed on a pro­
tected person only .in cases where the person is guilty-(l) of 
espionage, (2) of serious acts of sabotage against the military 
Installations of the Occupying Powers, or (3) of intentional of­
fenses Which have caused the death of one or more persons, pro­
,/!ided that such offenses were punishaple by death under the law 
of t\le occupied territory in force before the occupation began." 

The United States has made the following reservation in re­
II'/lrd to Article 68 (2) : 

.'j.'he United State. re.erve. the right to Impo.e the death penalty In ac-. 
cordance with the provisions of Art. 68, para. 2, without regard, to 
whether the otfenses referred to therein are punishable by _ death under 
the law of the occupied territory at the time the occupation hegln •. 

The United States delegate inserted this reservation inor<ler 
to retain for the occupation commander sufficient authority to 

61 Art. '71) (I), GC. 
62 Arts. '71, 72:, GC. 
68 Art. 68 (2). GO. 
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protect his security, unhindered by municipal laws designed for 
o.ther times and circumstances. It must be remembered that the 
United States' reservation does not apply to the limitations as to 
type of offenses (i.e., espionage, sabotage, etc.) .. Consequently, 
the remainder of para. 2 is applicable to U.S. force~1. 

The death penalty may not be pronounced against a protected 
person unless the attelltion of the court has been particularly 
called to the fact that since the accused is not a national of the 
Occupying Power, he is not bound to it by any duty of allegiance." 

The death penalty also may not be pronounced against a pro­
tected person who waS under eighteen years of age' at the time 
of the offense." 

All persons condemned to death shall have the right of petition 
tor pardon or reprieve.'", 

No executions shall be carried out until six months after noti, 
IIcation to the Protecting Power. This period can only be short­
ened in circumstances of grave emergency involving an organ­
ized threat to the security of the Occupying Power or its fOrces." 

(c), Confinement. The imprisonment must be propor: 
tionate to the offence." Pretrial conllnement. must be deducted 
from any period of imprisonment awarded." 

The court shall take into consideration the fact that the accused 
is not a national of the Occupying Power in determining the 
sentence. TO 

The sentence shall be served in the occupied country." Those 
still serving sentences at the close of occupation shall be handed 
over with the relevant records, to the authorities of the liberated 
territory," . 

" (d)' Fine8. The IIrst paragraph of Article 68, GC does 
Ilotlimit the right of the Occupying Power'to assess penalities 
such a/i"ftrie~: in' addition to the internment or Imprisonment au­
thOrl~e'llW"Krtie1e 68." This limitation is a reasonable inter­
pretlltloliofthe iI~atell\ent that internment or imprisonment shall 
be tlieo'nl~''meaBure adopted for depriving protected persons of 
Uberty.""';:' ' 

(6) Appeal. A convicted person has the right of appeal 
providedfoll,bythe·,laws .applied by the court. He must be fully 

~, . .' ~'Ii:>'!:;: 
"A~, .~.t'). QIl.' .j.".' 
611 :Art: 611 nl;' dll. 
GOAri;. flH'(·l;).,c(lG6 1{W';' ,;," 

'.' A"'" (A. 1"1,81 .. "",, , '" '." , 
6'S Art. '68 (.t)'/'QC: ,...-: ., 
~694rt. tI';:~C"* !'i,~:',d;:.;' ~" 
70 Art. 67, GO. 
11 Art. 76 (1). GC. 
72 Art. 77, GC. 
78 FM 1'1-10, para. 488 •. 
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Informed of this right to appeal or petition and of any time limit 
}wlthin which he may do so." 
" (7) The Role of the Protecting Power. The Protecting 
Power must be informed at least three weeks before the first hear­
'ing of all proceedings instituted by the Occupying Power against 

''protected persons in respect of charges involving the death pen­
alty or imprisonment for two years or more. Unless, at the open­
ltlg of the trial, evidence III submitted that the provisions as to 
notification are fully complied with, the trial shall not proceed. 
It has a right, at any time, to obtain information regarding the 
state of such proceedings. In addition, the Protecting Power is 
entitled, on request, to be furnished with all particulars of pro­
ceedings instituted by the Occupying Power against protected 
persons no matter what the punishment involves." 

Representatives of the Protecting Power have the right to at­
tend the trial of any protected person. This right is qualified by 
the fact that the Occupying Power may, as an exceptional meas­
ure, hold the trial in camera in the interest of its security. To 
prevent abuse of such exceptional privilege the Occupying Power 
must notify the Protecting Power of the date and place of such 
trial. " 

e. Control by assigned residence. An Occupying Power may, 
for imperative reasons of security order a protected person to an 
assigned residence." Protected persons made subject to assigned 
residence and thus required to leave their homes must be sup­
ported financially by the occupier if they cannot or are not able 
to find paid employment near the new residence." 

f. Control by internment. The Geneva Civilian Convention 
authorizes internment of enemy nationals found both in occupied 
countries and in the territory of a party to the confiict. This 
method of control was analyzed in detail in the preceding Chap~ 
ter in connection with the internment of enemy civilians in the 
domestic territory of a belligerent. ' 

III. PROPERTY IN OCCUPIED AREAS 

A. Military Commander's, Power Over Pr"perty in Occupied Areas 

The powers which a military commander may exercise over 
property in enemy territory may be clasSified broadly as destr\lc­
tion,' confiscation, seizure, requisition, and' control. An, analysis 

'1'4 Art. 78, 00. 
TIS Art. n. (1), (8), QC. 
7. Art. 74, (1), GO. 
71 Art. '18 (1). GC. 
TS Aria. lit (I) and 'IS (8), GC. 
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of, the nature of each of these powers will illustrate the lawful 
extent to which each may be 'exercised. 

1. Destruction. Destruction is the partial or total damage of 
property. Property of any type or ownership may be damaged, 
where such is necessary to, or results from, military operations 
either during or preparatory to combat. Destruction is forbidden 
except where there is some reasonable connection between the 
destruction of the property and the overcoming of the enemy 
army. Two treaties have specifically laid down rules as to de.: 
structlon, Article 28 (g) of the Hague Regulations, and Article 
. 58 of the Geneva Civilian Convention. 

a. Article 28(g), The Hague Regulations. 
It is especially forbidden to destroy or seize the enemy's property, un-
1es8 such destruction or seizure be imperatively demanded by the necessi­
ties of war. 

This rule covers all property in any territory involved In a war, 
whether that property is in occupied territory or not, and 
whether that property is publicly or privately owned. Paragraph 
56, FM 27-10, should be construed as illustrating only a part of 
the destruction permissible under Art. 28 (g), H.R. The acts listed 
in paragraph 56, FM 27-10 apply to hO,stilities or to invasion. 
However, they are not the direct result of hostilities itself, such 
as damage from explosives but are rather acts done incidental to 
or In. preparation for fighting (such as the use of real estate as a 
camp site, or as a path of march, the use of buildings as forts or 
hospitals, the demolition of crops, buildings, or roads in order to 
make a landing strip, clear a field of fire, or furnish fuel). They 
therefore furnish a guide to the permissible destruction in occu­
pied areas." FM 27-10 offers further assistance to permissible de­
struction In occupied areas by authorizing the destruction of 
enemy fortifications and stores located in an area which has sur­
rendered." 

Article 28 (g) H.R. has been s,upplemented as far as Qccupa­
tion is concerned by Art. 5~--the 1949 Geneva Civilian Con-
vention. . 

b. Article 58, Geneva Civilian Convention of 19411. 
Any d •• ti~ctlon 'by the Occupying Power of real or personal prop­

, erty hIIlo,!llpng In4lrldu~ly ,o~ collectively W· private persons, or to the 
State, or to qtherPllblic authorltle., or to .qc:I~ or co-operative organi­
.atlone,ls prohibited, excep(where lueh destruction il ordered absolutely 
necessary- bY military operatlonil. ' 

'1'9 Pan. -58 .. the •• me .. para. a.4 of FM. 17-10 (1940). It was moved froftl 'the section 
on private prOperty hi, occupied are.. In the 19'0 edJtlQ.n to a .pot in the 1915~ -edltlQn m~r, 
appropriate to utli committed In actual combat. 

80 FM ''1-10. pari.: 4i~ 
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The original intention of this articl~ was to cover only private 
property and to protect civilians by insuring that property in their 
possession .and needed for their livelihood, such as food, tools, 

.. clothing, cattle, etc., should not be destroyed unless absolutely 
. necessary.81 Such a provision that would restrict the protection 

of the Convention only to private property was naturally opposed 
by the Soviet Union." Not only did the Soviets wish to extend 
the protection of the article to public property, they also wished 
to extend it beyond occupied areas. This latter extension was 
resisted because Art. 23 (g), H.R., was sufficiently clear in that 
regard. As a compromise, Article 53 was amended to extend its 
provisions to property owned collectively and property belonging 
to the state. Such an extension gives the article a scope greater 
than that of the Convention as a whole, which is the protection of 
individuals, not states. However, the attempt by the Soviet bloc 
to extend the protection of the Convention to areas not under 
occupation was unsuccessful. It must, therefore, be kept in mind 
that Article 53 is not a complete reenactment of H.R., Art. 23 
(g), because of its geographic limitations. Such a limitation 
does not lessen the importance of the article. The "scorched 
earth" policies of Germany in Norway" and in the 'U.S.S.R." 
were carried out in areas technically under occupation. 

2. Confiscation. Confiscation is the taking of enemy public 
movable property without obligation to compensate the State to 
which it belongs. The term only applies to public property because 
H.R. Art. 46 specifically forbids the confisation of private prop­
erty.8' It Is further limited to public movable property because 
H.R., Art. 55 permits the Occupant to act only as an administra­
tor and usufructuary of public Immovable property. The restric­
tions on confiscation apply only to occupied areas and to the bat­
tlefield,not to the domestic territory of the parties. 

81 See Commenmt"ll. op. ole., pp. 806-801. for .. dllculMdon of the baekcround ot artlele lia, 
GC. 

82 Fmat Record of tM Dq,lomatk Con/.reno. 0/, GeM1'G 0/ J9,,9, Vol. II-A. _ pp. '719-1'11. 
88 General RenduUc wu chal'Pd and acquitted of lueb' deatl'Uoton, hi, defame heine that 

meb deet1'uctlon wu nee...al'J" unller the ClnnlmltallC8I .. the)" appeal.!ed to him. even tbo\\l'h 
b. wu mistaken as to hi, punuit by Ru.lan fore .. (U.S.V. Lid. op. oit., n. 1404. pp. 1118 .t. "q., and pp. 12:96-12.'1). 

8. United Statu v. Vo. L •• b, 11 Tria. of War Crimina. 482. 
811 An excteptlon I, made to the rule that private PrOp~ maw not be conillo.ted by per. 

D;llttlnc- conftaeatlon of certain IteDlll of private p.,oPtrt; found' on the baUlefleld (1I'M 1'7 .. 10, 
para. 69 "). With the depth and Ruldlty of modern b~ttle .tMS It 18 ,ometlmes dlftlcult to 
.determlne' when an area become. or CUI" to 'be, a "battleflald" thereby tncreaalnlf the danpr 
~t this exception may partly undermine the Ka .. ue, prohibition. Such private Pl'opertr 
II called "boot, of ,war," See JAGW 1966/3888 (9 Nov. 105. wherein the opinion I. ex­
pf8Hd that Go:eriq', heavll)' armored car' equipped with bullet proof .. las" taken on -the 
battlefield could be confiscated. In JAGW 196'7/6906 (16 July 196'7) the qu .. tlon arose 
whether or Dot expcmalve HUD .. arlan hol'H8 DOW ,In the United States were "found Oll the 
battleft.eld." An extension of this Idea of "booty" tn&)', be obeerved In JAGA, 19''7/6986, 
JAGW 196'7/IUI1,'and JAGW 196'7/10$1, wherein the opinion Is ,ex'presaed-that fleld Jll.anballt 
batons could be confiscated In casea where they were &domed with Iwaatlkas and ,were 
aenerally 8)'mboUc of the Nazi Party. 
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All enemy public movable property captured or found on a 
battlefh!ld may be confiscated. " However, only, certain categories' 
of public movable property may be confiscated in occupied areas.' 
H.R., Art. 58(1) lists the items which can be confiscated in oc~' 
cupied territory.' 

Art army of occupation' cap only take possession of cash, funds, and 
realizable securities which are strictly the property of the State, depots 
of arms, means of transport, stores and supplies, and generally all 'I 
movable property belonging to the State which may be used for military 
operation. 

Such, pubHc movable property need not be directly usuable' 
for military operations, as ammunition, but includes property in-, 
di·rectly serving the same purpose. In modern total war military, 
value can be found in a great many items. However, if the prop .. 
erty cannot be used either directly or indirectly for military op_· 
eratipns it. cannot be confiscated. 

8. Seizure 
a. Its nature and limitations. Seizure is the, taking of certain 

types of enemy private movable property for use of the capturing 
State. Such use is not confined to the needs of the occupying 
army. Items seized may be employed outside as well as within the 
occupied territory. The items seized must be returned or com­
pelii!'lItion filied when peace is made.. This is, one of the principal 
differences between seizure and confiscation . 

. ,The C:!l~cepJ; .of seizure does not apply to public property be-, 
causeAnovable public property of a military value maybe con­
fiscated.P!lblic immovable property can only be administered, 
titlel"!lmaipin~, always in the enemy State. 

,The, concept, also does not apply to private immovable prop­
erty. "Immovable private property may under no circumstances 
be sejiii~q;:,~~,. '1;bis general rule, which appears absolute, is how­
ever modified in the case of railway plants, port facilities, air­
f\~\\i~., .. ttM~~~ol)e.a1\4 telegraph plants, all of which are closely 
connected ,iWllihcllmmunication and transportation' systems." 

, .• H ,: • 1<') <I' ,,'. , • - , • 

Article 53 (2), H.R. lists the types of private movable property 
whicQ m.l\'y""1IJl,~EljzeA;,: ':rJj,~yare(t) appliances adapted to the 
tran8mts.lll4i)n~'IjI~,,rews~'(2} transportation; (3) depots of arms 
anda1f,;ld~ar&t~,m.unUIQn.,of'W.a~. ,Tne,seizu,re (If this property:" 
isnC)t,~~st!~",'~:',ilf;tJ:;tl~~\!"~f .,r.~'q,~!siijq1!~; 9n ,the ne~ds of the, 
army of,,ooclI;patiQ/l,:;,b.llt"on ;·the danger of permitting property 

;j~ l\'~':" ·"~~II, ,'I; '"'";;,',,, ': 'I 

86 rM '1'1..;,16: Piil'1l'., :1J1t1'~ Ptij,lt'li "tii'9~Y"\"~" f'Obrid" Iii 'ali'Q"t8:nnfd "booty at war." Ort 
"bdO~·; •• nei-al"'\['."', ~n~",·tG,.hlf'fid",·l'Ilft4t~ on'<th'it.j~L.wi\-ol War" BootY."< 40 AJIl -'195i.' 
and StI'dtt1. "'''OO'';Ofhw,\,;,r:184h;:ft',1'1''lh'';''~/'&1"'lL'·-'i'·'''U9''8'). ''>', ' 
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.• susceptible of direct military use to remain at the disposal of 

private individuals. 

. Appliances adapted to the transmission of news include cables, 

radios, television and telecommunications equipment.8• 

Appliances adapted as a means of transportation include motor 

vehicles, railways, ships in port, barges and other watercraft, 

and aircraft . 

. Arms and munitions of war include all varieties of military 

, equipment, including that.in the hands of manufacturers, compo­

. nent parts of or material suitable only for use in the foregoing, 

and in general all kinds of war materials.·' It will be noted that 

many items that could be extremely useful to a State at war are 

not included. Such items in occupied areas are heavy industry not 

yet converted to war production, crude oil, and other petroleum 

products. Efforts to interpret broadly the term of the. Hague 

Regulations "ammunition of war" have not been successful.·' 

Private property subject to seizure remains limited by the 1907 

Hague Regulations. 

(b). Cases growing out of seizures in World War II. 

(1) United States'll. Krupp" 

In the early part of 1941 the German High Command instituted 

a new submarine building program, which was participated in by 

the Krupp subsidiary of the Krupp Stahlban in Reinhausen. One 

of the managers of this plant was sent to France in the company 

of a naval officer of the Armament Inspectorate of the Navy High 

Command in order to find bending roll machines of greater di­

mensions than were available at the Krupp plants. They immedi. 

ately placed "seized" signs upon the machines. The director of 

the Alsthom plant objected on the ground that the machines were 

the only ones suitable for the construction of boiler drums and 

high pressure tubes. Neither had been used for military purposes. 

The objections raised to the seizure were of no avail and shortly 

afterwards the machines were dismantled by Krupp workmen 

and carried off to Germany. They were used in the submarine 

building program untll the end of the war when they were found 

and finally brought back to the Alsthom plant. The removal and 

detention of those machines was considered a violation of Article 

46 of the Hague Regulations. 

89Id. 
90 Yd. 
91 Sea Lauterpacht, "Halr\le a..ulatiODB and tbe SeIzure ot Munitions de Guerre." 82 

Bnt. -YeGt' Bk. oilL Z18 (1966). 
9210 Law Reporia 01 Trial. 01 Wilt' Crimin4la. pp. 88, 89 .. IX Trl4le of War Crim4nGk.­

pp. 1358-1861. 

AGO- 6921B 177: 

;1 

:1 
I 



(2) United States'll. Flick et al" 
Flick was the principal proprietor and active head of a large 

group of industrialenterprises including coal and iron mines and 
steel producing plants. He anq some of his associates were tried 
after World War II for the unlawful seizure and exploitation of 
public and private property in occupied territory. Excerpts from, 
the judgement of the court are as follows: 

" ... Flick and his assistants Weiss, l3urkart and Kaletsch are 
accused of exploiting properties which for convenience during 
the trial have been called Rombach in Lorraine; Vairogs in, 
Latvia; and Dnjepr Stahl [Driepr Steel], in the Ukraine .... 

• • • • • • • 
,"Prior to the First World War when Lorraine was German, a, 

large plant was built by German capital near the town of Rom­
bach, After that war it was expropriated by France from whom, 
the'title was acquired by a French corporation dominated by the 
Laurent family. The enterprise consisted in 1940 principally of 
blast furnaces, Thomas works, roIling mills and cement works . 
. . . When the German Army invaded Lorraine in 1940, the man­
agement fled but many of the workers including technicians re­
mained .... In any eveljt a public commissioner or administrator 
was appointed for the Rombach plant and ultimately executed a 
contract with the Friedrich Flick Kommanditgesellschaft, called' 
'use of enterprise conveyance agreement' dated 15 December 1942 ' 
but effective as of 1 March 1941 when the Flick group took pos- ' 
session .... Flick, had the hope of ultimately acquiring title to ' 
the respective properties and this trusteeship was sought to that 
end ... " At no time, however, was there any definite sale com-, 
mitment and of course the hope of its realization was frustrated 
by tile fortunes of war .... A corporation called Rombacher 
Huetten,Werke. G.m.b .. H., was organized by Flick to operate the" 
plant., .. " All the profits were invested in repairs" improvements 
and;"J,I,ew Jps~lIations .... The evidence satisfied us that the 
trustee lett. tne prOPerties in better condition than when they 
were takE!n ov:~r. , . • ' 

"The seUlul'lI.of Rombach, in the,first instance may be defended,j 
upon the ll\'lIolJrt'd·, Gf'miliiflal1Y, necessity. The possibility of its use .. 
by th:e,{Ftenohi 'uhe;\'absence',Gf'l'esponsible·management and the' 
need forftnding work for the idle popuJationare all factors that· 
the German authorities may have taken into consideration. Mili­
tary necessity is a broad term. Its interpretation involves the 

,-1,,--'. "'",' ;W.' .;"< 

98 VI Tri4ls 0/ WM Crimlncll. pp. 1187-1228; at pp. 1202-HUa. Annual Digest tur, pp. " 
2864'74:,·-I,X LB'l'WO 1..:a9. ;-8ft; also U.S. tt;, K't'Guti'h<~(I~ G: Fa1'berl. Inc.) VIII TAala 01 Wilt' 
Criminala pp. 1128-1167 for the seizure of private chemical industries In occupied 'areas. 
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: exercise of some discretion. If after seizure the German au­
, thorities had treated their possession as 'conservatory for' the 
,rightful owners' interest, little fault could be found with the sub­
sequent conduct of those in possession. 

" • • • • • • 
" ... Flick saw the possibilities resulting from the invasion 

and sought to add the Rombach property to his concern. ~ut 
governmental policy was otherwise. It does not, appear upon 
what grounds this decision was based. There may hav~ been 
thought of the Hague Regulations under which private property 

:, milst be respected and cannot be confiscated. But we recall no 
hint in the evidence, that Flick or his associates gave any thought 
to the international law affecting the transaction. The Flick 
management of Rombach was conservative, not, however, with 
tile intent of benefiting the French oWners .... His expectation of 
ownership caused him to plow back into the physical property the 
profits of operation .... 

• • • • • • • 
"While the original seizure may not have been unlawful, its 

subsequent detention from the rightful owners was wrongful. 
For this and other damage they may be compensated .... 

" ... In this case Flick's acts and conduct contributed to 'a 
violation of Hague Regulation 46 that is, that private property 
must be respected. Of this there can be no doubt. 'But his acts 
were not within his knowledge intended to contribute to a pro~' 
gram of 'systematic plunder' conceived by the Hitler regime and 
for which many of the major war criminal have been pun-
ished ... . 

" ... They [Hague Regulations] were written in a day wb.el\' 
armies traveled on foot, in horse:drawn vehicles and on railroad 
trains; the automobile was in lts'Fordmodel-T stage. Use of the 
airplane as an instrument of wllr was' merely a dream. The: 
atomic bomb was beyond the realms . of imagination. Concentra, 
tion of industry into huge organizations transcending nationlll' 
boundaries had barely begun. Blockades were the principal means 
of 'economic warfare.' 'Total wllrfare'dMy became a reali~y :in 
the rece~t .conflict. These develqp~e~ts'~~ke plai~ thenkes~Jt~ , 
of appralsmg the conduct of defendants with relation to the '~Ir­
cumstances and conditions of theirerivi11lnmenl Guilt, or ih,l' 
extent thereof, may not be determined %eoretles:Ily, or 'abstractly." 
'Reasonable and practical standards must be 'considered: 

" ... The Tribunal will find defend8:nt"Flick guiltY In 'l'esPect' 
to the Rombach matter but will' take fu:liy' intoconsideriitlolFih:' 
fixing his punishment all thec1rcumstances 'tinder which "he' aet~cii 
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• • • • • • • 
"Vairogs and Dnjepr Stahl have similar factual situations. 

The former was a railroad car and engine factory in Riga, once 
owned by a Flick subsidiary, sold to the Latvian State about 1936 
and expropriated in 1940 as the property of the Soviet Govern 
ment. Dnjepr Stahl was a large industrial group-three found­
ries, two tube plants, a rolling mill, and machine factory-also 
owned by the Russian Government. These plants had been strip­
ped of usuable movables when the Russian Army retreated east­
ward and further steps had been taken to render them useless to 
the Germans. Dnjepr Stahl particularly had been largely dis­
mantled and immovables seriously damaged or destroyed. Over 
one million Reichsmarks of German funds at Vairogs and 20 mil­
lion at Dnjepr Stahl were spent in reactivating the plants. They 
were in the possession of Flick subsidiary companies as trustees, 
the former for less than 2 years, beginning in October 1942, the 
latter for the first 8 months of 1943. 

" ... When the German civilians departed all plants were un­
damaged and in the absence of evidence to the contrary we may 
assume so remained when the Russians returned. 

"The only activity of the individual defendants in respect to 
these industries was in negotiating the procurement of trustee 
contracts .... 

"These activities stand on a different legal basis from those 
at Rombach. Both properties belonged to the Soviet Government. 

The Dnjepr Stahl plant had been used for armament produc­
tion by tlle Russians. The other was devoted principally to pro­
duction of railroad cars and equipment. No single one of the 
Hague Regulations above quoted is exactly in point, but, adopting 
the method used by IMT, we deduce from all of them, considered 
as a whole, the principle that state-owned property of this char­
acter mllyQ~seized and operated for the benefit of the belligerent 
occup/lntfor the duration of the occupancy. . The attempt of the 
German'doyernment to seize them as the property of the Reich 
of course was not effective. Title was not acquired nor could it 
be conveye\:l by the German Government. The occupant, however, 
had. a l,\sufruct~/,\fY privilege. Property which the government, 
itself could have Opers,ted for its benefit cO)lld also legally be Ol!­
eratedby /,\ :trus,tee. We regard as immaterial Flick's purpose 
ultimately' to, /'\cq)lire title. ' To covet is a sin under the Decalogue 
but not a v,iolation of the, Hague Regulations nor a. war crime. 
We have already exp~essed,()uLyiewsas to the evacuation of 
movables from the4e plant,s"i<.Weiss congratulated the manager 
of Vairogs upon his, success in,moying"out machinery and equip-' 
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· ;ment. In this we see nothing incriminating since Weiss neither 
· had nor attempted to. exercise any control of· the evacuation and 
l~arned of it only after it was accomplished. We .conclude, there-

· fore, that there was no criminal offence for which any of the de­
fendants may be punished in connection with Vairogs and Dnjepr 
Stahl." 

(3) Singapore Oil Stocks." When the Japanese occupied 
the Netherlands .East Indies in 1942 they seized the crude oil 
stocks of private oil companies. This oil, which had to be pumped 
o.ut of the ground and refined, was transferred o.ut of the occupied 
area and used to further the Japanese war efforts in other parts 
of Asia. After the war, some of this refined oil was found stored 
in Singapore. The British confiscated it as "booty of war." The 
private oil companies contested this act on the part of Britain on 
the ground that the Japanese had no title to this oil which the 
British could obtain. The Court concluded as follows: 

"The seizure of the oil resources of the Netherlands Indies was 
economic plunder, the crude oil in the ground was not a 'muni­
tionB-de-guerre.' The court also held that any Netherlands Indies 
law which operated to vest title in the refiner, here the Japanese 
could not purge the Japanese of their original violation of the 
Hague Regulations. Therefore judgment was given to the pri­
vate owners. 

4. Requisition. Requisition is the method of taking private 
enemy movable and immovable property for the needs of the army 
of occupation. It differs from seizure in four respects. (a) The 
items taken by requisition may be used only in the occupied terri­
tory. (b) Practically everything may be requisitioned that is 
necessary for the day-to-day maintenance of the army of occupa­
tion. The power to requisition is not limited to certain classes of 
property as is seizure. (c) Private immovable as well as private 
movable property may be requisitioned. Only private movable 
property may be seized. (d) The owners are to be compensated 
as soon as possible. They do not have to wait for the restoration 
of peace." 

The wording of both H.R., Art. 52, and GG, Art. 55, omit to 
specify who should ultimately pay for the requisitioned goods. 
The initial payment is usually made by the occupant. However, 
this payment may be made with occupation currency,.' or with 
local currency raised through contributions levied on the local 

84 N. V. De Satoa/Bohe Petroleum Maat.(lMppli ontl Or •. #, 'rhe WM Da.t'M1I6 _Commiu'" 
reproduced in 51 A.merio~ Jounaal of IfttflnlGt~ Law· 802 ,(JUG'l). 

9(1 H.R., Art. 62. and GC Art. lSI', define the powers of the ~UJI.tlon authorities In resard 
to requisitions. 

86 NUlllbaum. Mone., in thfJ LGw (1960), p. 169, FeUcbenfeld. Economio Law 01 Bellill«efl.t 
Occupation (194S). p. 70. 
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population.oi In either event ultimate payment is not being made 
by the occupant, but by the local population. This is not unrea­
sonable, because under the rules of war, the economy of an occu­
pied country can be required, if it is able, to bear the expenses of 
the occupation. os . 

There is no fixed or prescribed method of requisition." An 
Occupying Power may use either a direct or indirect method to 
obtain the required goods. If practicable all requisitions should 
be accomplished indirectly through the local authorities by sys­
tematic collection in bulk.'oo Such a system not only saves man~ 
power but also insures a more equitable distribution of the bur­
den among the civil inhabitants and eases the natural discontent 
aroused if armed soldiers personally take the property. 

The army of occupation may have need for many items that do 
not exist' but that can be produced by local manufacturers. To 
obtain such items at a "reasonable price" a procedure resembling 
somewhat the procurement of items in the United States was 
adopted in the postwar occupation of Germany. Occupation costs 
were first obtained from the German Government. The United 
States forces would then advertise their needs to the local manu­
facturers. These manufacturers would submit bids based upon 
the advertisements. A "requisition demand" would then be placed 
with the lowest responsible bidder, payment to him being made 
out of the occupation costs already advanced by the German 
Government. 

In such a procedure disputes naturally arose over the inter­
pretation of the advertisement and the bid, particularly where 
the actual cost of production exceeded the bid price. Even if the 
specifications' contained in the advertisements and the bids are 
clear!'Wrtlaybe argued that a fair price has not been paid if un­
forseen: le~ilt!lhlate c()sts"ell!ceed the agreed price. It became nee" 
eSllaryto aptyo!m a "requ111itlon demand appeal board" to settle 
the disputes .. CJotlnsl!lll'fol'ftth'e'occupatlon authorities and counsel 
for', ',the' manui(t\l!tUrep; 'iwilUla"'il.ppel1r. The hearings, therefore, 
were in the nature of adversary proceedings. 

5. 'CO'ntrol.NlI propt!~ *tthln 'occupiedterritoi'y may be con­
trolled by'theilceupant/'to tile degree'neceil1l\?ryto prevent its use 
fOl"' the ',benefit 'of the enemy or in'a'inartner'harmful to the occu­
pant. lO' Propel'tY'control is temporarY"ih 'nature, The property 
must beteturned to the ownerswhllhtheUreason for the control 

91 H.R. Art. -'9. 
98 Opinion and Judgment. The' 'Internatlonal- Ktllta17 Tt1.buri.al. Nureiiib'erir. Germany, ,p. 

68: u..S. 'tj; Fl~k 0)). oit:', p. 12:04. ,- . ", 
99 FM 27-10, para. 416. 
100 '!I'M 27-10, »ara. 4i1S. 
lOt FM 27-10, para. 899. 
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no longer exists. Therefore. the control must not extend to con­
fiscation. whether such cQnfiscation is accomplished by outright 
taking. or by subtler methods such as forced sales and depletion. 

Control may also be exercised over property of unknown own­
ership or over property of individuals who are not present to care 
for it themselves. 

'The authority of the occupant to impose sue!> controls does not 
limit its power to confiscate. seize or requisition certain property. 
The power to control is broader than these three concepts.'oo 

B. Property Requiring Special Protection 

1. Real Property of the State. Article 55 of the Hague Regula­
tions provides as follows: 

The occupying state shall be regarded only as administrator and 
usufructuary of public buildings. landed property. forests and agricul­
tural undertakings belonging to the ,hostile state, and situated in the 
occupied country. It must ~afeguard the capital of such properties and 
administer them in accordance with the rules of usufruct. 

The term "usufruct" means literally "to use the fruit." The oc­
cupant can therefore enjoy the penefits of public real property, 
but he cannot interfere with the substantive rights still possessed 
by the displaced sovereign. 

2. Municipal Property. Under Article 56. Hague Regulations, 
municipal property is treated as private property. Therefore. it 
may be requisitioned or seized. However. it cannot be confiscated. 
The reason for the separation of municipal property from other 
public property is not altogether clear.'os 

8. Archives aJUf, Public Records. The traditional view had been 
that state archives and public records. though a part of a govern­
ment's movable property. were immune from seizure.'" Their 
importance in the orderly running of a country is obvious. They 
are evidence of innumerable relationships and property rights 
which can often be found in no other manner. However. they can 
be of immediate and vital Importance to an occupant. Therefore, 
the custom has grown to permit their seizure. while still requir­
ing the occQpant to exercise every, means to prevent their lQSS 
or destruction while in his possession. 

4. Cultural Property. Besides protecting property of munici­
palities Article 56 of the Hague Regulations also extend the pro-

102 See MtHtarr Government Law No. lSI, '''Blooklu-.• ncl Qontrol ot, Propert)':,"- (,MUltarr 
Governm.ent Gazettej GermaI1)l', 1 June 1,4', pp. ,24-27) tor a cGOmprebenllve attem~' to 'con­
trol property tranlactionl In an oeaupl..t area. Gtl'IDa.D SUreJDe ,Court held on ,.4 June. 1915'I 
that MG Law 62 w .. d_llned to prot,eet, _ the property, Inter.w ot 'the owner .. weU as tile 
lecur1t7 ot the oaaupant (C .... dllPlted In 68 AM. J. Int', L. 46? .(1'&7) •. 

loa See Franklin, "MUnicipal Property and BelUprent OaoupatJon.:' 88' A.m.., J.' ,ftt'l L. 
(1944) pp. 888-8'8, for a ItUd)' of tbe orllh .. of tbll exemption. 

104 Von Glahn, 2'11.. Occupation of Etl8mW 2'emtorv (19&7), p. 188.-
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tection afforded private property to institutions dedicated to re­
ligion, charity and education, and the arts and sciences. This 
article further provides that-

••• the wilful damage done ,to institutions- of this character, historic 
monuments, works of art and science is, forbidden, and should be made 
the subject of legal proceedings. 

The allusion to the criminal nature of such acts in Article 56 
is unique in the Hague Regulations and indicates the feeling of 
the drafters of the 1907 Convention on the matter.'" 

5. Property of Unknown Ownership. If it is unknown whether 
or not certain property is owned publicly or .privately, it should 
be treated as public property until its ownership is ascertained.'oo 

6. Religious Buildings and Shrines. The practice of the United 
States has been to use religious buildings, shrines, and conse­
crated places of worship only for aid stations and medical in­
stallations provided that a situation of emergency requires such 
use. A specific reference to this practice has been inserted inFM 
27-10 at paragraph 405c at the recommendation of the Chief of 
Chaplains in order to indicate that the authority granted by in­
ternational law is not exercised to the full by the United States in 
the case of religious buildings. 

C. Determination Whether Property Is Public or Private 
The 1907 Hague Regulations, which govern the treatment of 

property in occupied areas, were enacted at a time when the nine­
teenth century laissez· faire philosophies still excluded govern­
ments from most of the economic life of the country. However, 
with the dee of. ,socialism and communism in the twentieth cen­
tury state'ownership of property, particularly the means of pro­
duction,increased .~onsiderably. 

The basic distinction made in the Hague Regulations as to 
property' 'is:thatl,:betweenpubllc and private property.107 Upon 
this distin~tion 'most of the rules operate. Therefore, in order to 
apply:~Jjettcally:,these'rulesto·'presentday warfare the inquiry 
intoownellship;ishould, not $top:,wlth the, holder of the strict legal 
title. The latest1.epition:,QfFM ,27 ... 10, The Law of Land Warfare 
(1956), has recognized~hisprab(emandhas sought to answer it 
by the criteria,qfbeneficia~ ,o:wnership"'an(\ apportionment.' .. 

10~ There a're 't;;'b -aHaiif~nal 't~d~ wlli~'h p..oteet "cultural p~~81'ty. The Roerlch Pact 
(4. Stat. 8287: Treat)' Serf .. ' 899) ot April 16, 193& w~. concluded b,etween the United States 
and .• ' number of/'liatln amfllican- RelJubllea:P· '1'11,.' molt cOin'prehel'l.lIve -tieAty"on the' subject 
18 the Haau.'-Conv-"Uoft' of Mar-ll_54 on the pro«lCtton,·of-Cultura)-"p..operty hi'the Event-or 
Armed Conflict, Th. 'United States 'I" not 'a. yet"a- ptirw' to thl. tatter treaty. F01' '-the pro. 
*tlon of cuJtuHl -pl'Operty dilrJnl' combat; ... paliaal'&Ph, ~6r FM 27 ... 10. 

108 FM 27-10, para.;,8946. ' 
107 HR,' A,l"te. 28r. '46, '5Na; 
108 FM' 27.10. para. 31411. 
109 I'M 27-10. para. 894b. 
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IV. CURRENCY IN OCCUPIED AREAS 

Article 43 of the Hague Regulations requires that the occupant 
respect, "unless absolutely prevented, the laws in force in the 
country." This would seem to require that the currency of the 
inhabitants remain unchanged. However, this might not be pos­
sible because of the disappearance of the backing for this cur­
rency. For example, the printing plates may be in the hands of 
the expelled sovereign, part of the gold reserves or other govern­
mental assets may have been seized by the occupant,nO or the ex­
pelled sovereign may have greatly depreciated the value of the 
currency by inflationary printing prior to its departure. In stich 
cases the occupant may be forced to create a new legal tender 

r for the country.11l 

! B. Currency Used by the Military Forces 

I , 
f 

There are three courses open to the military occupant of for­
eign territory. (1) He may use the local currency. (2) He may 
print special scrip for his own use and the use of his troops. (3) 

I He may use his own national currency in the occupied region. 
I 1. Local Currency. The use of local currency may not be feasi­
i ble for the reasons stated in A above. There also may not be 
I enough local currency in circulation to satisfy the needs of the 

Occupant. There certainly will not be sufficient quantities avail­
able during the invasion and in the early stages of the occupation. 

2. Military Scrip.l12 The use of military scrip immediately 
raises the question of the backing for such currency. The Allies I faced this problem when they issued Allied Military Currency 

I denominated in the currency of the occupied territory (lire, reich­
r 
~ ... i.1 110 The lesallty of. the seizure of frOid reserves is unsettled. They are movahle properiJ' 

of the etate, However, the value of money In .the hands of the o.lyllian population rna, depend 
u).on .ucb COld (See Mann, "Money In PubUo International Law," 26 British Year Book 0/ 
'''Hmlltional Law. 2:159, at p. 278). b ' 111 For example the value of the GerMan- mark had" depreciated In the Rnal 4an' of 

~_ National Soot.Ham. It w .. neeeaury for the OCcupation 'authoritJf18 to-withdraw It and· to 
• -I .. ue an .entirely new local Gumnay. This w*' done by Military Government'Law No. 81 .. "The 
~ >;n ... t Law of Monetary Reform!' 
t' 112 On September -28, 1943., the General Coumel of the Trea8urY X>epartment prepared _ 
n -lesal memorandum jUltlt)'!11&' the luuanee of AKG currency, ht Sieibr., On 18 June 1947. thll 
" ,memorandum WIUI- Introduced by the then General Counm. Mr. O'Connell. in a ,joint heartn. 

on _ occupation currency tranlactionl conducted by the Senate C9~mitteeIJ on Approprlat!oQl. 
;Armed Serylcet, and on Banklrqr and CurrenCll'. (Up(ted 8tatea.,-Ek;lflat4J.,H~1 on,OOtlUPCI'o 

- 'Cion CUn'ft,o., Tramacticma. 80th Con.~I. Firat 8eaaiQn. lune, 18. 19. :1947. pp.'7M4.) 
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marks, schillings). To back up the invasion lire the United States 
and British Governments set up credits in dollars and sterling in . 
special accounts to provide for the contingency of the lire becom­
ing a charge against the Occupying Powers.'" Once the Allies 
were victorious these contingency credits were not necessary be­
cause the Treaty of Peace imposed upon Italy the duty of redeem­
ing them.'''a In order to assist Italy in its task of redemption the 
United States transferred to Italy dollars equivalent to the mili­
tary lire personally expended in· Italy by American troops.113b 

If military scrip is used, the ultimate backing must be found 
in the deposed sovereign. This sovereign must either redeem the 
scrip upon his return or be in a position to see that the occupant 
does so. 

3 ... Occupant's Own National Currency 
Often the occupant must of necessity use his own money dur­

ing the early stages of the occupation. The United States used 
the so-called "yellow seal" dollar in World War II. Such a prac­
tice is discontinued as early as possible because it is a drain on 
the occupant's ftnances. The occupant is serving as backer for 
such currency rather than transferring such a burden to the de­
posed sovereign. 

C. General Legal Norms Applicable 

While many facets of currency control require the expert 
opinion of an economist rather than lawyer, some general rules 
of. prop~r ~Qnduct may be deduced. . 

, 1 .. The occuli>ant must remember that he is an administrator 
and' trustee;,who; within the limits of'military needs, acts for the 
Pub~ic ben~ftt. ,9f the, inhabitants. 

2. Military serl,p' maybe Issued only to the extent that it Is 
necessary ito. satisfy military needs or to supplement an Inade­
quate supply 'oilocal currency.'" 

3. Conversion. rates between the occupation scrip and the local 
curren9ymu~t~ set so as not to overvalue the occupant's scrip. 

\l~,The, ,ute -,of an aooount consl.tinll', ot the occupant'. 'own, currency" backln. I. not 
~t9&,~er .. tMt~to1'7. It ,the occupant 100ee the war i,a own ft"anclal .trueture wiD 
probably nqt, lM-dn "a BOund- 8tate. Such was the cQe a.t tbe end of World War 1 whep. 
Belaiurn attempted to draw on the German currenc)' account, estabU,hed durin&' the war, to 
aD.urt tb.. ~.mptlon' of. o.1'll).8n mtuta1'7 .crlp tuued, In Belaium. 

11Sa ~rt. '78, para. ,"~, 61 Stet. li4'1. at 1401. 
118bManR, o'ppoitJ,-,n.-'llO, otUnl' Southard. 2'''- F~ft04!I. 0/ Eut'Ope~ Llbst"Q.UoR (19'8), 

p.80; 
1'l'4'lIpon entb '-Int()- -Getrn*ny the; AllI .. promuJltated -Oocup*tlon Law No .. ·Gl, entltted 

··Ourren""." ItI:.prioalpht obJecltlve w'" to .. tabJiah the'AJlied MlJItary Mark as- Jepl tender. 
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• Such overevaluation is an easy method of exploiting the local 
; economy.116 

4. Strict control of the local money issued and military scrip 
- issued is necessary to prevent a depreciation of the currency- in 
circulation.'" 

116 If the oonv .... lon rate .. set at the bealllntDIr of OCCIupation th. aetual value of the 
mlUt&17 ooeupaUon ecrip wl1l ftuctuate with the fortun. of war. In Burma lapan ... ",rip 
IoIt value toward the end of the war. Debt. hurrledbr paid In occupation Icrtp at .. 1 fol' 1 rate 
reeulted In w..e. to eredIton (See Talk v. Arln MOOAj .. Dooply and Anot_ [Burma1. 
Annual Dill •• t .1948, op. o't., .p. 41'8 wbereln the eourt dlaaJlow.ect the pa)'ment of debit with 
ooeupatlon aerlp worth IS% of Ita face value). 

116 Control U obYloully dlftloult ",f two occupation .uthorltl .. are both prlntlft&' .the .ame 
_po Buch .. ,ltu.Uon occqrred in the "1'17 .tape of the German OCCIupaUon. The So'" 
uked tor and obtained from the United 8tatea an exact dupUoate of th. plat.. that were 
'to be UHd to prlni the aWed "rip, The Sovlet8 printed theM occupatlon marb by the 
bUUon,. Their aoldIen were paid .,a1a.,. aceumulatlon. UP to lix )'Un In t..... mara. 
hauae the occupation Benp was worth1eu In the Soviet Union It was neoeu&l'7 to convert ,It 
Into hard oommodltlea In Germany. Th.refore Ruealan pUl'Obulnl' ml"'ollll J'(~th •• toM'" 
flu.d with th ... bn .. roamed the country .bU7l1l&' an)'thinl .. labl •• Under Mil. Gov. L.\t.w &1 the 
Gfrman •• U.I' had to accept thl. CUl'reDC)'. The Amerl~n eo'cller alIo beet.me a iellel'. He could 

· .. n to the Ruulane at an enol'DlOWI proftt luob Item •. as "atoll .. , pane. etc. .1IM American 
oould then convert tbJ. IK'lrip Into dollar money orden to be .. nt back to the United State.. 
B.fore thl. pI'ILCtlee could be stopped American .lOldlel'l and War Department clvlUan em. 
ployeel had remitted to the United State. throuah Army faciUtt. more than 100 mtUlon 

i dollan In eJ:cess of that whloh had been paid to them In AUled sorip by the U.S,. At'IDJ'. 
· (Bennett, "The German Currency Reform," Th. Annale, Vol. 1~1' (Jan. 1850], p. ,,: United 

S***. Senate, He"rmg., op. oit., n. lUI, PD. 86, 91', 11'6-198.) 
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CHAPTER 7 

NONHOSTILE RELATIONS OF BELLIGERENTS 

Traditionally, war has had the effect of tenninating all normal 
.rEllat.loIls between enemy belligerents.' Diplomatic relations are 
car'ried on, if at all, through neutral nations. Trade and com­

LDlUIliCl~ti'~ns between nationals of enemy countries nonnally are 
forbidden by positive legislation of the nations themselves.' 

such a ~isruption of contact cannot be complete . 
. Situations have and will always arise where belligerents must 
speak to each other directly. 

During the past centuries there have come into being accepted 
methods by which the armed forces of one nation can ofllcially 
contact the armed forces of another. These methods and the 
subject matter with which they deal have become, through cus­
t9m and codification, a part of international law. The white fiag, 
the truce for the burying of the dead, and overtures requesting 
a tennination of fighting in a particular region have .all been en­
countered In almost every war. A long tradition of usage and 
acceptance has fonnalized the methods by which these communi­
cations are carried on.' However, modern war has presented 
certain problems in regard to their adaptability to present day 
conditions: The first of these problems creating conditions is the 
fact that the law surrounding these nonhostlle relations was de­
veloped to handle situations involving much smaller operations 
and much simpler command structures than are characteristic 
of the present day. The law was developed in order to govern the 
relationship between a few belligerents, not the mass grouping 
of States characteristic of moderil global wars. Second, the lack 
of communications necessarily gav~; the locill military commander 
of the past a great deal of auton<~my. N\lvertheless, such auto-\ .. 

1 I'M 2'7-10, TM L(lw 01 L4nd Waf'/".,.. (19(1.,6),' '''''''', 'P_9~ Vihetber this tnhlbltlo~ arlles 
l1'om the strictures of dom"tie law or of httemaUonal law has continued to be a matter of 
conttovel'llY In the United States. althbui'h the tend.ney' 'hu bMn to reclml the prohibition a. 
belna' one Imposed by the Jaw of nations (U,dt.d $~.*", v. L(ltl', 8 Wall., 185 [1868]; _Ker~w 
tt. Kela.", 100 Mas •• 681 (1868]; He 8 Hyde Int.mstional" Law Chiefiv CI InUf'pretflil and 
AppUed btf th.e United State., 3d rev. ed. [Boeton~ ,Little" B1'OWn and- Company. 1946), p. -1'101. 
and II Lauterpacht. Oppenheim'. InuMlatlonal Law, 7th ed. [London: Loneman'l, 19fil] 
p.818). . 

2 For example the "Tradlns with the Enemy Aot ... ; Public Law 91. 8fith COnel'.I, Ootober 6. 
191'1. ~O Sta~. 411. 

8 Art.. 82:-41 of' the Annex to the IV HQ'ue Con,;ent!on Reepee~n •. ,the Lawl and CUltoms 
of War on Land (86 Stat. BB'I"l: Treaty Series No; .389: ,M,lloy. ,Treatle., Vol. JI" It-- 22:6,) 
have codlfted the cUltomal')' law concerning pal'lIaq1enta~ea,', capitulation •. and "l·~I.tlc ... 
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nomy was restricted solely to military matters. Today, a com­
mander is often in a position where his anticipated actions can 
he reviewed quickly at the highest military and civilian levels of 
his government. 

The methods of communication established by the customs and 
conventions of the past never held themselves out as being the 
only methods permitted. The methods of the contact are second. 
ary. The meaning of the contact was and is still paramount. 
Technological advances of radio, television, and telephone have 
simplified the manner of contact.' Now with the radio, the' 
thoughts and the proposals of one side at any level can easily be 
made known to the other.' Further advances, such as televiSion" 
may, make possible face to face meetings without exposure to 
enemy fire by either party. The radio has also made ratification 
of actions of a commander and the extent of his authority easier, 
to obtain and to verify. 

Not only are the methods of intercourse becoming revolution­
ized, but also are the subjects which may be discussed. Previ-' 
ously these subjects have been restricted to strictly military mat-' 
ters. With the presence of civilian political advisers on the staffs 
of most major commands and with the close coordination between 
the Departments of Defense and State, military-political matters' 
often enter into agreements subjecting such agreements to the final 
approval of the governments concerned.' Because of this change, 
in subject matter ,and in the parties to the agreements such his., 
toric terms as "armistice," "truce," "capitulation," etc., may in 
some instances 'no longer represent clear-cut concepts. N everthe.' 
less, it is important that these teams be understood in their tradi­
tional meaning beca\lse they iIl\lstrate the scope of the apparent. 
authority of a military ,commander. This authority may be sU,m. 
marized\;ly"thephrase"JI4i11tarymen speak only to opposing mili·, 
tary' men and then only about military things." 

Two tyPes of'nollhostile relations will be discussed in this chap­
ter.Sectlo'n·'lwiHdeal with nonhostile relations of a major lla>' 
ture, such as' capitulation, armistices, surrenders, etc. Section II 
covers matters, of, lesser importance, but nevertheless, of common", 
occutreiu~e 'sliell'as safe conducts, passporta, etc:, which are r~l' 
qulred by the 1949 Geneva Conventions. . 

"For example, FM 2'1-10, Rule. 0/ LAM WGf'/Of'f (1940). at para. 221 contained the follow,;; 
Ina' Itatem'.IIt:1 '-"No' oo."'""ieGt1<tri ., night. No provll!llon II made for' openinilt ~mniunt. 
cation with an enemy durin&' the boure ot darkness when a white 0 ... cannot be _no .• .'~' 

• PM 17-10, 'u.w of x..nd'·Wal'ta'" -at para. 462 reflects this chan .. by' acknowleQIlll' 'tbat 
one"bellI ..... t -maY 40iIimunicate 1Vlth' another b)' l'adlo as well as by -parUamenta'rle.. 

6 See-'p&:ru."41J'8." 488; 'and :1188. ,PM 87-10 (1968); 
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I. NON HOSTILE RELATIONS OF A MAJOR NATURE 

, A., Capitulations and Unconditional Surrenders 

1. Meaning. A capitulation has three essentials. It is first of 
all an agreement. There is an exchange of promises. It is not a 
one sided or unilateral undertaking. Secondly, this agreement is 
entered into between commanders of opposing belligerent forces. 
Lastly, the purpose of the agreement is the surrender of a body 
of troops, a fortress, or other defended locality or of district of 

, ti'\e theater of operations.' 
In return for the surrender, the opposing commander promises 

certain things. The distinguishing feature then between a sur-
, render and a capitulation is this exchange of promises.8 This is 
the reason that FM 27-10, the Law of Land Warfare, after de­
fining a capitulation, points out that "a surrender may be effected 

, without resort to a capitulation".- For example, General Grant's 
demand for unconditional surrender at Fort Donaldson in 1862 
rejected the Confederate commander's offer to capitulate. Con-

, versely, General Lee's surrender to Grant three years later was 
effected through a capitulation. 

A commander may give certain promises to a surrendering 
el\emy commander for many reasons. He may wish to induce the 
surrender as rapidly as possible. He may be moved by motiva­
tions of chivalry if the opponent has fought honorably and 
bravely. He may also wish to cause other surrenders by the lib­
erality of the terms offered. 

The Hague Regulations which form the annex to Hague Con­
vention IV of 1907 contain one short provision dealing with ca-

, pitulations: 
Capitulations agreed upon between the 'contracting parties must take 
into account the rules of military honour. Once settled, they must be 
scrupulously observed by both parties.10 

2. Examples of Capituktions and Unconditional Surrenders. 
The definition of a capitulation is deceptively simple. The 

three essentials are (1) on agreement, (2) between opposing 
commanders, and (3) for the surrender of certain troops, ma­
terial, or locality under their control. Difficulties have arisen in 
the past when commanders have entered illto agreements which 
either do not contain these essentials or which contain other mat­
ter. The following historical examples will illustrate the prob­
lems that may arise. 

1 ,Ibid,. para. 4'10. 
8·II Laute1'Pacht. OP. cit .. no. I, p. &43. 
9 ·FM 2'1-10 (19&6) 01'. "U., para. 470. 
,10 Art. 85, "Annex- to the IV Haaue Convention Relpectinc the Law •• nd Custom. ot War 

on Land, 02). olt •• n. 8. 
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a. Burgoyne at Saratoga (1777)." 
Burgoyne's expedition from Canada in the Fall of 1777 ran into 

difficulty. He failed to form a junction with the British forces 
to the south. He could not go back the way he had come. The 
American forces under Gates were at hand. Starvation or defeat 
and capture by the Americans seemed to be his only alternative. 
On October 14, Burgoyne made contact with Gates in order to 
open negotiations. Gates sent back six terms for a capitulation. 
One required that the British Army should surrender as pris­
oners of war. Another provided that the British should ground 
their arms in the entrenchments where they stood and then march 
to their destination. Gates agreed to a suspension of arms until 
evening in order to permit Burgoyne time to consider the pro­
posal. 

Burgoyne rejected the terms and sent II proposal of his own.: 
His troops would not be surrendered to anyone but would march 
oft' the field "with all the honors of war" and would be trans­
ported to England, never again to be used in North America· 
during the present war. Gates promptly rejected the terms and·' 
the suspension of arms came to an end. 

The next day, October 15, Gates changed his mind. Fearing 
that Burgoyne was going to be reinforced by British troops' 
marching up from the south he sent a parlementaire to Burgoyne' 
bearing a copy of the Burgoyne's counter-proposal, signed by' 
Gates. Gates made an important addition, that the port of im­
barkation for the British troops be Boston. Boston was controlled 
by the Americans. Burgoyne had hoped on using a port con­
trolled by the British. This would have meant that his army" 
would pass out of the American lines and their eventual depar-' 
ture to Europe controlled by the British themselves. 

Burgoyne accepted this addition of Gates. Even with it Gates 
had not made a good bargain. Great Britain maintained several 
garrisons in Europe. /There was nothing in the agreement that 
would prevent her from exchanging Burgoyne's troops f6r a unit 
in EUrope, thus having available undiminshed forces for the spring; , 
oft'ensive~ . 

That Burgoyne was entirely aware at the time of what he was I' 
doing Is evident 1:rom his insistence that Gates substitute the, 
word "con~~ntion" ,In itheagreernent for "capitulation." A ca-. 
pltulation Irnpiies the surrender of something. Burgoyne intended,~ 

11 For an account of the nqotlatiolUl at Freeman', Parm between Burtr0yne and Gat.- and 
the aftermath thereof, ... W. M. Da,i)ney, A/tff BaNroga: 1'A. Stof1/ 01 the Convention A""". 
(Albuquerque: The University of New Mexico Preaa, 19&4) pp. 7-80. For an aeeount of th. 
nesoU.Uon, lee Walworth. BaUhl. of S:a'tGioqlJ (JaIl), pp. ,86-40: and Commqer Morril, 
rh. Splrlt 01 8.."",,.,,..8illl (N.,Y. Bobt.:MerrlU. 19158) pp. 598-806. 
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