
that his men lay down their arms and that, he in turn, turn over 
his sword. But he never intended to surrender his army. That 
army would be allowed to leave. 

It was then up to Congress to "capture" Burgoyne's army. 
Gates had failed because he did not have either a capitulation or 
an unconditional surrender from Burgoyne. Congress did not re­
pudiate the agreement. Still its "ratification" was in a sense up 
to Congress because Gates may have exceeded his authority as a 
commander in entering into it. So might have Burgoyne. Con­
gress,therefore, asked Great Britain if she intended to ratify it. 
Great Britain did not reply, partially because such ratification 
may have implied recognition of the continental Congress and the 
force under its authority. On January 8, 1778, Congress sus­
pended the execution of the treaty until "a distinct and explicit 
ratification of the convention of Saratoga shall be properly noti­
fied by the court of Great Britain to Congress." Ratification never 
came. 

Burgoyne was permitted to return to Great Britain. His army 
remained behind. In formal communications the men of this 
army were not referred to as prisoners of war. Nevertheless, 
they were PW for all intents and purposes. Burgoyne was to 
charge that "the public faith is broke." It was if both he and 
Gates had bound their governments to a course of action. How­
ever, it is not clear that they had. 

One of the chief sources of the difficulties encountered in exe­
cuting the terms agreed upon in this case by the military com­
manders was the change of the title of the treaty from "capitula­
tion" to "convention." As has already been noted, a capitulation 
is a convention. However, it is only one particular type of ,con­
vention. Its subject matter is restrictive. It must concern itself 
with the surrender of troops, or fortified places. At Saratoga the 
terms agreed upon were not that of the surrender but of evacua­
tion of territory. The political implications of the failure of Bur-

. g.oyne to surrender his army were too much for Congress to allow. 
Burgoyne appears correct in insisting that Gates substitute the 
term "convention" for "capitulation" in the final draft. Gates com­
plied. Nevertheless, Congress, by its actions, turned what Bur­
goy;ne regarded as a mere convention into a true capitulation." 

b. The capitulati.on .of General HuU, at Detr.oit. (1812). 
Brigadier General Hull surrendered the American fort and 

galrril!on at Detroit on August 16, 1812, acc.ording to the follow-
agreement: . " ' 

'iT'f2"Tb;;--;;w;;;.. • aeeond nonhoatlle relation Involved here, 'that ot • .u.p~n.l~n ot' arma 
neaotlatlons ~ween Gates and Burgoyne were In prol're88. (See FM 27-10 (1956), 
48& for material on luapenalon ot arma.) 
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Camp Detroit, Aug. 16, 1812. 

Capitulation of surrendering Fort Detroit, entered into between- M'ajor- . 
General Brock, commanding his Britannic majesty's forces, of' the one 
part, and Brig. General Hull, commanding the North-Western army of 
the U. States, of the other part: 

Article let. Fort Detroit with all the troops, regulars as well as' 
militia, will he immediately surrendered to the British forces under '~orn­
mand of Major-General Brock, and will be considered -as prisoners of 
war, with the exception. of such of the Militia Qf the Michigan ,territory, 
who hl\ve not joined the army. 

Article 2d. ,AU pu'bUe stores, arms, and public, documents, including 
everything else of' 8- public nature, will be immediately given up. 

Article 3d; Private persons and' private property of 'every description 
will be respected. 

ArtiCle 4th. His excellency Brig. General Hull, having expressed a 
desire that a detaehment from the state of Ohio, on. its way to join ,the 
army, as ,weB as 'one, sent from Fort Detroit under the command of Gol. 
M'Arthur, should be included in the above stipulation, it is accordingly 
agreed to. It is, however, to be understood, that such parts of the Ohio' 
militia as have not joined the army, will be permitted to return home 
~:m condition that they will not serve during the war-their arms, how­
ever., will be d$livered up if belonging to the public. 

Article 6th. The garrison will ,march out at the hour of 12 o'clock 
this day, and the British forces will take immediate p~ssession of the fort. 

J. M'DOWEL, Lt. Col. Militia B. A. D. C. 
I. B. GREGG, Major A. D. C. 
(Approved) WILLIAM HULL, Brig. Gen. 
JAMES MILLER, Lt. Col. 6th U. S. Infantry. 
E. BRUSH, Col. 1st. Regt. Michigan Militia. 
(Approved) ISAAC BR09K, Maj. Gen ...• " 

·ls/l.6c ,Brock, commanding the British forces, accurately sum-
med up tbe;terlDs.of capitulation when he wrote: 

' • .-. ~T]he"'Territory of Michigan was this day by capitulation, ceded 
:to tb~;!~rms::of ;his"B'ritannic majesty, without any other condition than, 
,~p"o~c\lQl!of private property .•.. 14 

TMr'United.' States Government officials were furious at the 
tems. ';.lln;:"1ItIn~lih1814 General Hull was convicted by court­
martial'of,tbe',£ollowing specifications: 

. ;: 'de\i;!a:uH;oihh~ filth of August, with persona) fear and cowardice, 
b:Y'a~cii~I!igJ*l1i'jI<lrso!ia) danger, or making an attempt, to ptevent tne 
en.roY111'lqr!!q\llR.'·~ ; riller" ,or· to·prevent the landing by. avoiding '.U . il, 
persoJl~_~,dai).~~ l.tr~~ .. r~,cO:_i)no~teri~g . ~r" e,nco~~~,ri~g. tp.~ enemY _ on 
tMlr roauJ\\'·'li6wilflis 1I'ol'ti ',Detroit, and by hastily •• Jldiiltt'Jlags of truce 

, 'tQ th.($l.my~thllQ'l.~lites,jj!or:·.apitiu)ation;:'by anl<\oU$)y withdrawing 
qis, ,,,.r~'1 tl'PI1j,A!/I'i~!'mri~a'l; tr,!,,»s :tQ. :\I"p)""." of,s.fety; . . • •. by '< 
caJUng in1Jh'O,·tiioOl>i.,and,c;'owdingthem·, illtothe fort; by a precipitate , 

.:~> ~,;" ' , . '. ' . • " , , • 

ll~:o,hn' ,:,~~~~_~: ;\~~·:'.t~,{,~~_~~:·~!~~,!t~ed ,~,~,~_" ~iul. ~(lt Britain,. (H,rttord" 1811'), 

l). 141~W. .• p'-:'184: <~ .".' :~"i:c\~:':;"'~ .,v.;:, ,.~.: ,:::" ~,:,/,J~ "',. ,-,. "",::" '," 
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declaration to the enemy that he surrendered, before terms of capitulaM 

tion were signed, considered, or even suggested . 
. . . Gen. Hull ... shamefully and cowardly surrendered a fine army, 
in high spirits, well supplied with ammunition, arms, and provisions, 
by a disgraceful capitulation with the enemy, containing no stipulation 
for the security and protection of such of the inhabitants of Upper 
Canada, as had joined the American standard; whereby the territorial 
sovereignty, rights and property, were shamefully ceded to the enemy; 
a brave and patriotic army wantonly sacrificed to the personal fear of 
the commander, and the service of the U. States suffered a great and 
afflicting loss .... 16 

He was sentenced to be shot to death. However, President 
Monroe reduced the sentence to dismissal." On April 25, 1814, 
the following general order was published: 

The roll of the army is not to be longer dishonored by having upon it 
the name of brigadier General William Hull.a 

Three aspects of General Hull's surrender should be noted. The 
first is that his surrender was effected without any real terms. It 
was In fact a surrender without a capitulation. The protection of 
private property was a duty imposed by the international law of 
war. The agreement added nothing to the obligation already 
upon the British Commander. The second aspect is that Art. 4 in­
cludes in the terms troops from Ohio which have not yet joined 
General Hull's army. Para. 472, FM 27-10 states that "a com­
manding officer's powers [to capitulate] do not extend beyond 
the forces and territory under his command." A problem arises 
when, as here, troops may technically be under command of an 
officer but not under his control. Such troops may be tempted to 
disregard the capitulation and to join other forces in the field. 
Lastly, it must be noted that a shameful capitUlation is still a 
crime punishable by a specific United States domestic law. Art. 
99 (2) U.C.M.J. defines such an offense as follows: 

Any member of the armed forces who before or in the presence of the 
enemy shamefully abandons, surrenders, or delivers up any command, 
unit, place~ or military property which it is his' duty to defend shall 
be punished by death or such other punishment as a court-marital may 
direct. 

c. Johnston's Capitulation in NorlhCarolina (1865). 

General Sherman and General Johnstonmet on April 17, 1865 
to negotiate an armistice. General SilelJIlan's first offer· to Gen­
eral Johnston was that he accept tile s/j.me terms of capitulation 
as were given General Lee. This Johnston l'efusedto do, contend­
ing that General Lee was surrounded. He was not. Johnston then 
made a counteroffer to Sherman .that they should draw up per-

16 Ibid., p. 186. 
lS Ibid., p. 140. 
17 Ibid., p. 1~1. 
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manent terms .of peace and then use their influence with their 
respective g.overnments t.o .obtain a c.onfirmati.on .of their acti.on." 

They met the next day, J.ohnst.on being acc.ompanied by Breck­
inridge, wh.o attended as a maj.or general beaause Sherman would 
admit n.one .of the civil auth.orities t.o the meeting. They agreed 
t.o the f.oll.owing terms: 

1. The contending armies now in the field to maintain the 8tatus 'quo 
until notice is given by the commanding general of any' one to its op­
ponent, and reasonable time-say forty-eight hours-allowed. 

2. The Confederate armies now in existence to be disbanded and con­
ducted ,to thQir several State capitals, there' to deposit their arms and 
public property in the State arsenal j and each officer and man to execute 
and file an agreement to -cease from all acts of war, and . to abide the 
action of ,the State and Federal authority .... 

3. The recognition by the Executive of the -United States of the sev­
eral State governments, on their officers and .legislatures taking the 
oaths prescribed by the Constitution of the United States; .•• 

4. The re-establishment of all the Federal courts in the several States, 
with powers as defined by the Constitution of the United States. and of 
the States respectively. 

5. The people and inhabitants of all the States to be guaranteed, so 
far as the Executive can, their political rights and franchises, as well . 
as their rights of person and property, as defined by the -Constitution' 
of the United States and of the State. respectively. 

6. The Executive authority of the Government of the United States 
not. to disturb any of, the -people by reason of the l..a~. war, so long as. 
they live in peace and quiet, abstain from acts of armed hostility, and 
obey the law. In existence at the place of their residence .... '. 

B.oth officers were aware that they did n.ot p.ossess the auth.ority 
t.o bind their If.overnmellts t.o such an agreement. T/lerllI.ore c.opies 
were sent .out to' the civil auth.orities .on each side f.or ratificati.on. 
The territs were rejeCted bytheauth.orities in Washington. There,. 
f.ore, .on the 26th of April, the tw.o .officers met again. They s.o.on 
agreed ,~~the' f()liowilill,capittll~ti.on: 

Ii Al~acts of war, on the part of ,the troops under General Johnston's 
command", to" .cease from this date. 

2. Al1 arms and public property to be deposited at Greensboro, and 
dellvered,~ ,ap prdnance officer of the United State. Army. 

8. Rol1. ofal1 the officers and men to be made in duplicate, one copy 
to be retab\;id'l>Y ihecommander of the troops arid the other to' be 'given 
to &!i'i>ttieer'to"Wd.gignated by General Sherman; each officer and man' 
'tolrlve',IIIi1 'indl'Yldilalobligation In writing not to take up "rms'" 
'agailljjt, thliGbV'etn.nent of theUnitiid States untR properly released' 
biom, ,this, obligation. ' " 

4. ,The' 'sid. il:iIil1I,ofOftlcers and' their private 'horses and baggage I 

to be retained by them. 

18 Robert M. Hu.-•• (hn.t"Gt Johtuton, (D. Appleton and Company. 1898).278. 
19 Ibid., pp. 27f-276. ' , 
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6. This being done, all the officers and men will be permitted to return 

to their homes, not to be disturbed by the United States authorities so 

long as they observe their obligation and the laws in force where they 

may reside.2,0 

Capitulations have traditionally been agreements between mili­

tary men about military matters. This concept was clear in the 

mind of General Sherman. He refused to admit Confederate civil­

ians to the negotiations. He referred the first terms, which were 

political, back to the civilian authorities. No such referral was 

necessary for the second terms.21 

d. The 8urrender of Genera! King on Bataan." 

-If the _ situation appeared critical to those on Corregidor and in Aus~ 

tralia, how much blacker was the future to General King on whom 

rested the responsibility for the fate of the 78,000 men on Bataan ...• 

It was then that he sent his chief of staff, General Funk, to Corregidor 

to inform Wainwright that the fall of Batalln was imminent and that 

he might have to surrender: ... While he never actually stated during 

the course of his conversation with Wainwright that General King 

thought he might have to surrender, Funk left the USFIP commander 

with the impression that the visit was made "apparently with a view 

to obtaining my consent to capitulate." 

Though Wainwright shared King's feelings about the plight of the 

men on Bataan, his answer to Funk was of necessity based upon his own 

orders. On his desk was a message from MacArthur which prohibited 

surrender under any conditions. When Wainwright had written ten days 

earlier that if supplies did not reach him soon the troops on Bataan 

would be starved into SUbmission, MacArthur had denied his authority 

to surrender and directed him "if food fails" to "prepare and execute 

an attack upon the enemy." To the Chief of Staff he had written that 

he was "utterly opposed, under any circumstances or conditions to the 

ultimate capitulation of this command .... If It Is to be destroyed It 

should be upon the actual lIeld of battle taking fun ton from the 

enemy." ... 

. . . With no relief in sight and with no possible chance to delay the 

enemy, General King then decided to open negotiations with the Japan­

ese for the conclusion of hostilities on Bataan. He made this decision 

entirely on his oWn responsibility and with the full knowledge that he 

was acting co~trary to orders ..•. 

. . • The IIrst task was to establish contact with the Japanese and 

reach agreement on the terms of the. surrender. C"L E. C. Williams 

and Maj. Marshall H. Hurt, Jr., both bachelors, volunteered to go for­

ward under a white flag to request an interview for General King with 

the Japanese commander ...• 

In the event the Japanese commander refused to meet General King, 

Williams was authorized to discuss surrender terms himself. These 

20 Ibid., pp. -277-278. 

21 Para.- 418, IJ'M 27..;.10 (1966) rtCOl'nl1eil tbat capitulation. m8)' be arranir4d by political 

autborltles. In 8ucb an event, the term. would naturally not be lIrn1t4td to milltal')' mattera. 

22 Loul8 Morton, The Wc&r ttl. tI«t Paoillc. The Fc&U 01 The 'Ph-ilippitle8 (Washington; U.S. 

Gov. Printing _Oft.,_ 1968), pp. 45Hel. l'$rlnted with permlaston of the Chief, .l1itJJ.'Y H18tory. 

Depariment of the Army. 
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terms were outlined in a letter of instructions King prepared for 
Williams. The basic concessions Williams was to seek from the Japanese 
was that Luzon Force headquarters be allowed to control the movement 
of its troops to prison camp. Williams was also instructed to mention 
specifically the following points if he discussed terms with the Japanese: 

a. The large number ot sick and wounded in the two General hos .. 
pitals, particularly Hospital #1 which is dangerously close to the area 
wherein artillery projectiles may be expected to fall if hostilities con .. 
tinue. 

h. The fact that our forces are somewhat disorganized and that it 
will be quite difficult to assemble them. This assembling and organiz­
ing of our own. forces, necessary prior to their being delivered as pris­
oners of war, win necessarily take some time and can be accomplished 
by my own ,staif and under my direction. 

'c. The physical condition of the ~ommand due to long siege, during 
which' they have been on short rations, which will make it very difficult 
to:ft\ove'them a great distance on foot .... 
General' Nagano, who spoke no English, opened the meeting by ex­
plaining through an interpreter that he wa,s not authorized to make any 
arrangements himself but that he had notified General Homma an 
American officer was seeking a meeting to discuss terms for the cessa .. 
tion of hostilities. A representative from 1J,.th Army headquarters, he 
told King, would arrive very soon. A few minutes later a shiny Cadillac 
drew up at the building before which the envoys were waiting and 
Colonel Nakayama, the 1J,.th Army senior operations officer, emerged, 
accompanied by an interpret~r. . . . 

Nakayama had come to the meeting without any specific instructions 
about accepting a surrender or the terms under which a surrender 
would be acceptable. Appare.ntly there was no thought in Homma's 
mind' of a negotiated settlement. . .. 

. . . 'The only basis on which he would consider negotiations for the 
cessa.t~oA,.of" host)Uties,. he asserted, was one which included the sur­
render of all fOllces in ,the Philippines. "It is absolutely impossible for 
me," he told King flatly, Uto consider negotiations ... in any limited 
a~ea. " :. -l~. 'the }o~~.e~ ~n, .Batean wished to surrender they would have 
to do~o~y ul)i~; :"vol]l)l.t~nlr. and ul)conditiollally." ... 

.• ,." .lI:,il)¥'s, su~r,.nd.r, .•. , was interpreted [by the Japanesel as the 
su~ren4~1' i ,9,£ ,,:a: si~gle, individual to the Japanese commander in the 
area, Gener.al Nagano, and not the surrender of an organized military 
f~r~~ ~':,"~~~,.,~~~repte ;-enemy command~r .... 
Gjluel!aIKlng!s attempt to capitulate was unsuccessful. He suc­

ceeded 'in 'accompUshing only his own individual Burrender. 
on2il1i'~rltuilry 1947 an officer in the International Law Sec­

tion of th~ Office of the Judge Advocate General was consulted by 
a l;epreseU:t~tjiV,epJ the Chief, Historian, ,);lepartment of;. the 
Army, as' to the legality of General King's surl.leRdiIlI.. The fol­
lowing lllelll.O!1.nlilllll.of the verbai opinion ~n. was prepared:" 

<~. • • 

, is'Memorandum it.iid the'r-lti'Il ... "dd:tea' SUS: JlebruIU:')' "19'47. 8'1l\)jeet: Seminar on thE! Surrender 
~~~ .. - . 
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S. The question of the legality of General X'ing's surrender and ques-­
tions concerning the legality of Japanese action before and after ac .. 
cepting his surrender, as well as questions concerning the provisions 
of Rules of Land Warfare, were raised by Doctor Morton and were 
answered by the representative of the Judge Advocate General's Depart­
ment. 

4. I stated that it was my opinion that General King was reasonably 
well informed concerning the provisions of the Rule8 of Land Warfare 
and that he was deeply concerned about the order which he received 
from General Wainwright on 7 April not to surrender but to counter 
attack. He complied with this order and launched a counter attack on 
the 8th but after this counter attack failed and no further ,effective 
resistance was possible, he opened negotiations with the Japanese for 
surrender, taking full responsibility for his acti()n. According to para­
graph 246 of the Rule. of Land Warfare (1940) which states: 

Power8 of commander8 ........ Subject to the limitations hereinafter in .. 
dicated, the commander of a tort or place, or the commander in chief 
of any army, is presumed to be duly authorized to enter into capitu .. 
lations. If he capitulates unnecessarily, and shamefully, or in viola­
tion of orders from higher $-uthority, ,he is liable, to trial and. 
punishment by his own government (see A.W. 75), but the validity 
of the capitulation -remains unimpai'red. His powers' are not pre.. 
sumed to extend beyond the forces 'and territory under his own 
command. He is not presumed to possess power to bind his govern .. 
ment to a permanent cession of the place or places under his com­
mand, or to any surrender of 'sovereignty over territory, or to any 
cessation of hostilities in a district beyond his cOIJlmand~ or gen- ' 
erally to make or agree to terms of a political nature, or such as 
will take effect after the termination of hostilities. 

General King was completely justified in taking this action after having 
complied with General Wainwright's orders to counter attack. The 
failure of -,the counter attack so materially affected his forces that 
the order of the 7th not to surrender no longer had validity. After 
the negotiators had entered the Japanese lines, General Wainwright 
learned of General King's proposed surrender and attempted to stop it, 
but it was too late. Due to the fact that all resistance had collapsed, 
the Japanese considered that G~n~ral Ki,ng and his troops were not 
prisoners of war but captives taken on the battlefield. 

In this connection" I pointed ouf'that the Jap~ne~, in February of 
1942, had informed the Swiss governmeiltthat in respect of American 

, , troops captured by them, they would, mumtla"umndi, abide by the tarms 
of the Genevl> Convention, wb.;ch, InSectioJ),~ of Article I states that 
"0 0 0 all persons belonging to ~he ar~,ed. ,~orces, o~ belligerent parties, 
captured by the enemy in the course' at m1.litfl,ry operations .•• " are. to 
be treated' as prisoners of war, and'th:at thti'J-apanese action- in refus­
Ing to accord prisoner of war 'status to" General King Imd his troops 
was clearly a_ violation of the convention with, :"lVhtc)l ,they had~ agr.,ed 
to comply.24 

,', 

: ,24 In tblB eonnection FM 27-10 (1956), at para. 478 ~a1t .. , ,the _followln •. Btatemlnt;! .~~~n_ 
unconditional Burrender iB one in which a body of troops ~vea itself up to Its enemy without 
condition •• ~ • SubJect to the t'6~tnlJtlon., 9(,th:e ltlw .o~ ,,'fl"" th~ ~u~nd.red"trooP. are 
aoverned _by the, dl~~QnB of, the "State to whleh: they ~w.e,nder.,II' (Empb~l~ ,~~PpU~I), 
Examplea of InBtruments of conditional Burrender of trooPB a ... contained, In, aJ)pendlx., 'I) 
and E. FM 27-1, Treattea Governlne Land Warfare (1956). .... ""', ',j 
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e. The capituw,tion of General Winkelman in Holw,nd (1940). 
(1) The Case of General Hans Rauter 

General Hans Rauter, the German commissioner for Security 
in occupied Holland, was tried by the Dutch special court (War 
Criminal) at The Hague in April and May 1948." The accused 
put forward many grounds to justify his counter measures 
against the Dutch Resistance forces. Among the grounds for de­
fen,se the accused maintained that the military capitulation of 
15. May, 1940, by which General Winkelman surrendered the 
Dutch Armed Forces, obliged the Dutch Government in London 
to refrain from exhorting the Dutch population to offer resistance 
to the occupier, and from providing them with weapons for that 
purpose. General Rauter also maintained that the population was 
under a legal obligation, derived from the surrender instl'ument, 
to refrain from such resistance. 

In rejecting this defense the court discussed the true nature of 
a military capitulation. Certain clauses of the capitulation had 
a bearing on the conduct of the civilian population in occupied 
Holland. The question was whether or not their inclusion was 
within the authority of General Winkelman. According to inter­
national law a capitulation is a convention between commanders 
of belligerent armed forces and is concerned with the surrender 
of specified troops or specified regions, towns or fortresses. How­
ever, a commander who enters into such a convention does not 
have. the apparentl\uthority to bind his Government to a cessa­
tion of hostilities occurring in regions not falling under his com­
mand, to a permanent cession of territory, or to provisions of a 
political nature. As' Ii 'result, such provisions in a capitulation 
would be bindingff they were ratified by the opposing Govern­
ments. 

To deterntine' if. it were a capitUlation agreement in the usual 
sense of the term'the court eXl\mined the title of the document, '-;"-, ,,',,', . -'-,', 

"Condltlpns,[or}he Surrender of the Dutch Armed Forces," and 
its.contents. Both showed' beyond doubt that it was a genuine 
capjttllation.' This conclusion was confirmed by the following pas­
sa~e jnthe 'e~P'Ia.n(tory memorandum: "At Rijsoord [the Ger­
man] Gener'lil.Non Kuchler asked if [the Dutch Commander-in­
Chief] General Winkelman was empowered to speak in the name 
of the enti'recal'med forces of the Netherlands and if his com­
man(js would be obeyed. General Winkelman declared himself 
entitled·toact··Oll.' ,behalf of all armed forces in the Netherlands 

2~ Rep~~'J~ii )~~,u~;'~J:lt. 4!lnual Dige.~ ,Still Reporle 01 Public Internctiomd Law qaH •. 
19.68. (~nd~nl ,.~,\~~~~~. 196"8) pp. '6~H02, and In *)V, Law RepOf'te 0.1 TriGla QI W~~_ 
Cfttnlnm, (1949), Pp. S1}.:-18S. . 
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territory in Europe with the exception of the province of Zeeland, 
and said that his commands would be carried into effect." 

The difficulty was that General Winkelman acted as if he were 
more that just the commander in chief of the Dutch forces. For 
example in his address to the Dutch people he called himself the 
supreme representative of the Dutch Government, and it may 
have been assumed that he had been assigned far-reaching powers 
before the departure of the Government for England. This did 
not, the court thought, alter the fact that the conventions on 
which the defense relied were a capitulation pure and simple 
with an additional agreement dealing with measures for its exe­
cution as such they were agreements by which the Dutch forces 
under General Winkelman's command surrendered. Consequent­
ly, they imposed no obligations on the Dutch Government in Lon­
don nor on the civilian population of the occupied territory of the 
Netherlands. The Court considered the conclusion to be correct 
because, all during the occupation, the Germans had never invoked 
these conventions to support a charge that the Government in 
London had committed anything illegal by its encouragement of 
the Dutch resistance movement. It would have been natural for 
them to have done so if the capitulation agreement was thought 
at the time to have had that effect. Not only is there a lack of any 
evidence that the Germans so regarded the dQcument, hut also 
there is nothing to indicate that the Dutch Government consid­
ered itself or the people of Holland bound by such an interpreta­
tion. On the strength of these arguments, the COurt maintained 
.the right of the Dutch Government in, Lop.don to call for resist­
ance against the Occupant in Holland. That Government could 
not be blamed for providing for weapons to be dropped from a,ero­
planes into occupied territory for'this purpose .. The Court there­
fore rejected the defence of the accused that the actions of the 
Dutch Government had.,given him,.'therightsubsequently to dis­
regard the whole of theHaglie'l~~ltulatiQns. He was therefore 
held accountable under the ,teNns',of!ltihesel:907 Regulations. 

(2) The Case of Mr. Vi.tn De¥die88~:S 
. The accused was the directo~,or\\~~p'buiIdjng I«)mpany. which 
had, built, several ves,selsof Wll,r tor,(j\!'~l!,ny~ He was tried for I' 
.collaboration under a municipa,I':statute,,:Qfllolla,nd before the 
,putCh SpeCia,l Court of Cassaticm i~ olune.1!!4S. For ad~fense 
he relied upon the annex to ,the,capitulllit~on .. of the PutchfQI".ces 
of May 15, 1940. This annex, he. maintained, had imposell()n 

28 Reported in Laute1'PiWbt., Annual Digest· oj .Publio,Jntema~iOfl/Jf Lew' Cae.I._ 1948" :(,19&8) 
p. 603. 
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private port undertakings and shipping wharves the obligation 
to continue to work to full capacity. 

The court rejected this defense. The main instrument, the 
"Conditions for the Capitulation of the Dutch Army," contained 
no such provision. However, there was included in the annex, 
the "Heads of Negotiations," a provision that the population 
must immediately resume the work which they were accustomed 
to do in time of peace (Article 8), and in addition the "Additional 
Protocol" included the provision that private port undertakings 
and shipping wharves must continue to work to full capacity 
(Article 5, para. 2). In rejecting the binding nature of these 
provisions the court did not state how far the powers of an army 
commander to conclude provisions in capitulations might extend. 
One thing is certain. Such provisions must be interpreted in ac­
cordance with the general rules of international law. They would 
not therefore be construed as imposing obligations on any person 
to begin to work for the direct benefit of the German war effort, 
contrary to Article 52 of the Hague RegUlations. Such would be 
their effect if they intended to compel the accused to build war 
vessels for the German war effort. The defense was therefore 
rejected. 

f. The surrender of General Choltitz in Paris (1944)." 
General Choltitz was the German military commander in Paris. 

His situation prior to the Allied liberation of the city is interest­
ing because it illustrates the difficulties that may arise when 
agreements are entered into with the commanders of irregular 
units. GeneralCholtitz's troops were being fired upon by under­
ground bands from the French Resistance. Fearful that such 
fighting would lead to the destruction of Paris the leaders of the 
FFI agreed to a truce. Isolated bands broke this truce, partly as 
a result of the difficulty of the Resistance in circulating the cease 
fire order. 

Next General Choltitz agreed to recognize the insurgent city 
government of Paris if the French would cease firing. But, like 
the pr,e~io.us~agreement, this armistice failed when Communist 
newspapers rushed to the streets demanding that Parisians re­
ject any truce with, the Germans. The Resistance was unable 
after tli~t to enforce compliance with its truce. Surrender by the 
Gernrans \Vas out of ' the question because General Choltitz stated, 
"i shall 1'Ieve:t'''surrender to an irregular army ..... 

In 'brderto'prevent further damage to the city a unit from the 
l'eguIarFrench Ahny was rushed to Paris to accept the uncondi-
tional sUfi'ei/der ot the German forces. ' 

2'1' Bradley, ..4: Sbldtw. -Storv .(Henry'-Holt and 001, 19(1). pp. 887-898. 
28 Ibid., at p. 890. 
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3. Violations 0/ Capitulations and Surrenders 
a Johnson 11. Eisentrage.r.'· 

"Twenty-one German nationals petitioned the District Court 
of the District of Columbia for writs of habeas corpus. They al­
leged that, prior to May 8, 1945. ~hey were in service of German 
armed forces in China. They amended to al1ege that their em­
ployment there was by civilian agencies of the German Govern­
ment. Their exact affiliation is disputed, and, for our purposes, 
immaterial. On May 8, 1945, the German High Command exe­
cuted an act of unconditional surrender, expressly obligating all 
forces under German control at once to cease active hostilities. 
These prisoners have been convicted of violating laws of war, by 
engaging in, permitting or ordering continued military activity 
against the United States after surrender of Germany and before 
surrender of Japan. Their hostile operations consisted principaIIy 
of coIlecting and furnishing inteIIigence concerning American 
forces and their movements to the Japanese armed forces . 

• • • • • • • 
"That there is a basis in conventional and long-established law 

by which conduct ascribed to them might amount to a violation 
seems beyond question. Breach of the terms of an act of surrender 
is no novelty among war crimes. 'That capitulations must be 
scrupulously adhered to is an old customary rule, since enacted 
by Article 35 of the Hague Regulations. ["I Any act contrary to 
a capitulation would constitute an international delinquency if 
ordered by a beIIigerent Government, and a war crime if com­
mitted without such order. 80 Such violation may be met by re­
prisals or punishment of the offenders as war criminals.' 2 Oppen­
heim, International Law 433 (6th ed Rev Lauterpacht, 1944). 
Vattel teIls us: 'If any of the subjects, whether military men or 

28889 U.S. 768 at 'lOIS. 786 and 787; 84 L ed 1166, 70 S. Ct. 986 (19GO). 
[18] Article 85 of Convention IV signed at The Haa'Ue. Oeoober 18, 1907, 86 Stat. 227'l, 2806. 

provldell: "Capitulations aareed upon between the contr.cURe parties ttluat take tnto account 
the rul .. of mlJitary honour. Once Bettled, they mUlt be scrupulously obterved by both 
partfes," And see '7 Moore, International"-La'W'lHaett (1'06) 880; "U the" t. one rule of the 
law of war more clear and peremptory than anothv. -It if. -that' -compacta 'betwftn en .... 
such 88 truces and eapltulatioDa, shan be faithfully adh~ to; and their non-oburvance fa 
denounced as heln .. manifestly at variance with the true Interett and dUty, not "Only 'Of the 
immediate parties, but of al1 mankind. Mr. Webeter, Bec. of ·State, to Mr. Thompson, 'Apr. 6, 
184a, 6 Webeter's Works, 4S8." 

80 This .tatement i, repeated in the '7th ed. of II Lauterpaoht. 'Oppmh.lm', ltae.matfond 
LIMO (1962) at p. 646. It seems in part QUeitlona:ble. If the doctrine that superior orden I. 
no def.nee 18 to be applied to this war crime and then ,eems 'to 'be no l'U8on In p~lple 
why Ii should not-the faet that officials of a -'WllIprelit '-.oVeftlft'l.ent '-ordered a violation ,of _ a 
capitulation would appear not to release the Individual from responafblltt)', provided, ,tha other 
elementa of criminality could be eetabU.bed. (See :a .. xter "Camblidae Confet'f~c. on ,the 
Revision of the Law of War," 47 A.J.I.L. '70a, at' ,'08 (U158) fOI' a l'fIp:ort .01 tbe' ,Ina,on_ 
aluslve dlsoussiona with the British NJ)reeentatlvu on _ thl. point. Conference' W&8 ,held ,J;till~r 
to the publication of the U.S. ,and British manuals on the law of war In order to Dta_I:rte .. them 
as uniform as possible.) 
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private citizens offend, against the truce, . . the delinquents 
should be compelled to make' ample compensation for the damage, 
and severely punished ... .' Law of Nations, [788] Book, III, ch 
XVI, § 241. And so too, Lawrence, who saysi 'If , ... the breach· 
of,the conditions agreed upon is the act of unauthorized individ­
uals the side that suffers ... may demand the punishment of the 
guilty parties and an indemnity for any losses it has sustained.' 
Principles of International Law 5th ed p. 566. It being within 
the jurisdiction of a Military Commission to try the prisoners, it 
was for it to determine whether the laws of war applied and 
whether an offense· against them had been committed." 

h. The scuttled U-boats case." 
The defendant was 1st Lt. Gerhard Grumpelt of the German 

Navy. He was charged with committing a war crime, in that he 
"at Cuxhaven, North-West Germany, on the night of 6-7th May, 
1945, after the German Command had surrendered all Naval 
ships in that place, in violation of the laws and usages of war, 
scuttled U-boats 1406 and 1407." 

The accused pleaded not guilty, claiming that he was not aware 
of the terms of the Instrument of Surrender. He maintained that' 
there was a general order for the scuttling of all U-boats which 
was not cO,untermanded. He was found guilty and sentenced to 
seven years, which was reduced to five years by higher military 
authority." 

The United Nations War Crimes Comniission has summarized 
thepIincipaUegaUssues as follows:" 

~'(.a;) Cwpitulatian.and Armiatices in International Law. De­
fending,CQul\lI$l, . endeavouring .to establish the absence of mens 
rea·"bt\thec;l:\II!Iq~~gi.:lIu~d~:a distinction as to the character of cer­
taindift'elt~-Y~.Ii!~jil::9w}!\eptions,. namely 'cease fire,' 'armistice,' 
'suMender' 'arid'-- "tapitulatlon,' and submitted that at the time 
when.,th(jsc,l!ttling"tookplaceJhe convention of 4th May, 1945, 
agreed" upon'betwiMin, the two beliigerent parties, was known to, 
tile Geri't;llll/1:;R~Il!llnd' the accused as signifying 'cease fire' an<\, 
nothing'·'eISIJ,,',·-!llherefore, he contended, the accused's actions! 
sholil<l.~,~lI<fk~iJ::trom t,he point of view of what the 'cease fir~' 
cOnception"ifilpUed .. 

!'lntellnaitioiiai ,Law, recognises and distinguishes between ca: 
pitu;ili~i(f;ll~::M,4':slmpHi,1!urrefi(ler on the o,ne h~lId, and' different' 
kinds"of '!lrIiii8l:j~e"ontheother. 
-"""'--"'-'~"'''_'' ,'-'f'l _ ,~" ", (i '.' .I,', _1 

"" Ttloj'vW·of>tf1f.lliliit*i~:d.~b.",:,ql'UlIll>'lt" ,,1IiI,b /IIIU~c Q~u~ H ... Iru ... ,-~fl 
1~18 F&b~ i~,~t:~?¢I\.~, 'lpPftii' W I~ 6/ ·Wg,. ·qt'ttfl.l~ (Lc)ndon~ PubUlJbed for tbi~ 
U'ttlted'·N.tt~h\t "~tllim .. tibili'ibllisi'6n '1)t ;'ltl~ ':JCa~ijjif8 "St&tI()ti~' o'iltee, 194'1). 'P~. b5-70'. 

'i8':a,.'I~'Ul:;"::p;HrJ,~,-,.;,,,,,-,.:"\j :,','./. '" ',- ,,', "'- -:',"i' "Ud' ;"" '_." , -'. ,~ 
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"As to the first category, capitulation or stipulated surrender 
in contradistinction to simple surrender is a convention between 

. the armed forces of belligerents stipulating the terms of surren­
der of defended places, or of men-of-war, or of troops. With re­
gard to the character and contents of capitulations, Oppenheim­
Lauterpacht, International Law, Volume II, Sixth Edition (Re­
vised), p. 431, contains the following passage: 'Unless otherwise 
expressly provided, a capitulation is concluded under the obvious 
condition that the surrendering forces become prisoners of war, 
and that all war material and other public property in their pos­
session, or within the surrendering place or ship, are surrendered 
in the condition in which they were at the time when the capitu­
lation was signed. Nothing prevents forces fearing surrender 
from destroying their provisions, munitions, arms, and other in­
struments of war which, when falling into the hands of the 
enemy, would be useful to him. Again, nothing prevents a com­
mander, even after negotiations regarding surrender have begun, 
from destroying such articles. But when once a capitulation has 
been signed, such destruction is no longer lawful and if carried 
out, constitutes perfidy, which may be punished by the other 
party as a war crime.' I. 

"As to the second category, armistices or truces are all agree­
ments between belligerent forces for a temporary cessation of 
hostilities. Under this category comes all kinds of cessation of 
hostilities, including suspensions of arms (referred to by the De­
fence as 'cease fire'), general armistices, and partial armistices. 

"The common feature of all kinds of armistices is that hostili­
ties between the belligerent parties must cease. The legal conse­
quences of an armistice are in some respects the subject of much 
dispute in legal literature, as the Hague Regulations do not men­
tion the matter. This controversy has been summarised as fol­
lows: 

'Everybody agrees that belligerents during an armistice may, 
outside the line where the fOfcesjace each other, do everything 
and anything they like regarding defence and preparation of 
offence; for instance, they may manufacture. and import muni­
tions and guns, drill recruits,build.fortresses, concentrate or withe 
draw tI"?ops. But no Unanimity .exists regarding. such acts as 
must be left undone, or may be done,~ within the very .line where 
the belligerent forces face each other.' 

"It seems therefore that the legal issue is in doubt, but in any 
case it must be argued that the above-mentioned controversy Sind 
the differentiation put forward by the Defence Counsel,as well 
as the meaning which according to him should have been laid 
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upon the 'cease fire' conception, was not relevant to the case, be­
cause it must have been obvious to the accused, as it. must have 
been to the most rudimentary intelligence, that the German Naval 
Authorities could not have issued a general order for scuttling all 
naval craft if only a simple 'cease fire' was agreed upon tempo­
rarily, after which, as the Defence contended, hostilities might 
have been resumed. 

"(~ Violation of the Terms of Surrender 'Viewed as a War 
Crime. T~at capitulations, surrender conventions and armistices 
must be scrupulously observed is an old customary rule strength­
ened by the provisions of Article 35 of the Hague Regulations 
which expressly provides that 'capitulations agreed upon be­
tween tile contraeting parties must ... be scrupulously observed 
by both parties.' 

"It would therefore appear as beyond doubt that any violation 
of a capitulation or armistice is prohibited and if committed con­
stttutes a violation of the customary and conventional rules of the 
laws and usages of war. There is no doubt that any act contrary 
to a capitulation and any violation of an armistice would also 
constitute a war crime if committed by individuals on their own 
a~count. This point of view finds confirmation, in addition to the 
above-mentioned provision, also in Article 41 of the Hague Regu­
lations, which says that 'a violation of the terms of the armistice 
by individuals acting on their own initiative ... entitles the in­
jured party to demand the punishment of the offenders .. .' 

"(c) The Instrument and Terms of Surrender. The charge 
against Grumpelt was based on the Instrument of Surrender 
signed on 4th May; 1:945, whiCh, in paragraph 1, provided that 
'the German Command agrees to the surrender of all German 
armed forces .... This t!> Include'llli naval ships ... .' 

"This InstrlURent, 'however,did nGtprovide any conditions 
with l'egardto .scuttling or damaging the instruments of war, 
coniitions Whi<ih_ Usually oelltbodiedin the conventions 'be­
tweenlUlmei1f<mles -of -belligeren1lsstlpulating terms of surren­
der. 1Sudh'.!UeIItitietrs were, 'for inJltance, p:rovided in two further 
ConVimiiUQ 'l!Ilgneilwtllh 'tbe'G6!!mall -Command after 4th May, 
'tMIS. ParllgTaph'2 rIf tbe Uneonditional Surrender of the Ger­
man Forces si-gned at Rheims 1lrI81ih May, 1945, contains the 
wel'ds:''No'!lhip,_seIOr8drcraft iato 'be 'scuttled, or any dam­
age done to their-hull, macbinery or equipment.' Paragraph 2 
of the Unconditional Surrender of German Forces at Berlin on 
9th May, 1945 contains the words 'No ship, vessel or aircraft is 
to be scuV&led. or any damage done, to their hulls, machinery, or 
eCl1l'i'Pment, '!lor to machines. of 11011 kinds, . armament, apparatus, 
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and all the technical means of prosecution of war in general.' 
"Irrespective of whether the omission of such a specification 

, in the Instrument of 4th May was accidental or not, the Court 
, would seem to have acted on the assumption that this does not 
iUfect either the legal or the practical question of what is to be 
Involved in the surrendering of enemy armed forces. Any· 'Ilur· 
render convention is concluded under the implied condition that 

. all war .material in the possession of the surrendering forces is 
surrendered in the condition in which is was at the time when 
the instrument was signed. Therefore, such an explanatory pro­
vision need not necessarily be embodied in the surrender agree­
ment. It was also of no avail for the Defence to argue that at 
the material time the accused did not know the exact terms of 
the Instrument of Surrender, as the necessary conditions of any 

. surrender must be obvious at least to any military person of the 
: rank of officer ..... 

B. Armistices 

Meaning 
An armistice is defined as "the cessation of active hostilities 

for a period agreed upon by the belligerents."" An armistice 
does not of itself end a state of war." This characteristic of an 
armistice may well cause difficulties where in fact the armistice 
does have that effect. To understand the circumstances where it 
may do so it is necessary to distinguish between the various types 
of armistices, such as suspensions of arms, local armistices, and 
general armistices. It is this third type which, as Stone aptly ob­
served, has stretched the concept of war into the realm of peace." 

a. Suspension of arms. .For the first time, FM 27-10 has 
made a distinction between a suspension of arms and a local· 
armistice." A suspension of arms is restricted to some pressing 
local interest such as to bury the dead, to collect the wounded, to 

84 A parallel trial was that of Kapitanleutnant EhHnrich' $tever by a Brltlah Milltary Court 
at Hambul"l'. 17-18 July 1946. Here tbe ~Uled was fou~d sruJlty o( "Comrnlttina a war 
crime In that be. In the Atlantic Ocean, off PortURal 'on or abOut 2 JulY. 1945. when copt­
mander of U-Boat U. 1277 after the German Command, had 8urntn4ered all naval 8hlP':" to 
the Allled Forcea, In violation of the laws and usaaes "of war, 8CUttted U-Boat U. 12711/', 'The, 
aentence of tve years' Impri80nment was conftrm~ (XV. ww Reporte 01 Tried. 01 War 
Crlmmau, 18~). 

, 81S FM 27-10, op. cit .. n. I, para. 479. Artlole 86 of 'l'he Haau. Rqulatlon, haa a', almlJar 
deftnltion: "An armistice suspends muttar)' operations by mutual qreement betwHnhtht, 
beUilirft'6nt parties." 

86 Be S"MPllto. (Italy 1961). Annual Dioed 1961, p. 6S6; Af'te' tI. S~. (Fralice. {94tH 
Ann"", Dilled J9"8, p. 487: Be SUGt'6Z (Frall:ce, 1944) At1.nuGr Dige.t 19,,""19"6, p. 4n-; l.'.tliUtr-
pacht. oP. 6lt .• n. I, pp. &46-647. .., 

8'1 stOne. Legal' Contt'Ole 01 International confi~t. (New York: Rinehart; '19li4)~)i: "8'6. ;;;::,' 
86 F¥,27-10. (1966). op. cit •• ,n. 1. par;u,. 484 and 48li. , ., . ";'J c'." 

J. ,,/\ 
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'c 
enable opposing commanders to confer,39 or to enable a com-
mander to communicate with hjs government or superior officer~'1' 

The 1949 Geneva Conventions, because of their humanitarian 
character, contain numerous provisions for .nonhostile relation~ 
between the belligerents," A suspension of arms is called for ill' 
three instances, to remove wounded from the battlefield," .to r~' 
move wounded from besieged areas," and to permit the evacUI;\,. 
tion of children, maternity cases and the elderly from besieged. 
areas,*" 

b; Local armistices, Local armistices suspend military op. 
erations over a wider area and affect more troops than does a 
suspension of arms. A local armistice may also involve a suspen1 
siop. of the fighting between a less number than all of the belliger~ 
ents at war." 

Military commanders are presumed competent to conclude local 
armistices." This presumed authority does not extend to the in­
clusion of political items in such armistices. These armistic~s 
contain military stipulations and, unless special authority is' 
given, are devoid of a political character. An example of such an 
armistice occurred when Italy withdrew from the war in 1948." 

(1) The Italian Military Armistice. The events leading 
up to the signing of the Armistice have been summarized as 
follows:" 

"Since Italian peace overtures might be nullified by German 
interference,General Eisenhower, wishing to be prepared to act 
qUickly, secured authority from the CCS to conclude any armis­
tice as soon ilJ appr()ached. The question of the type of armistice' 
was"mi>re colttroversial. The Post-HostiHties Subcommittee of 
the British Ohiefsof Staffs had prepared a comprehensive draft 
armistice,stermin content.and tone which had been approved by 
the BritishH10vemment and submitted to the CCS. General 
-,-..,---"c,,+'·"","'U"Ct,. '" . .,' , ' -, .. ' ' 

81:1 As wo' noted -In 'foo~note lS, 'upre, a Buspenalon of arms preeeded the "capitulation" 
ot, BU,reoyoe;,'J1d .n~bled Ga~ 81ld BUl'8'oyne to wor,k out the terms. 

40 FM .'r~10 ('n~t1r. op: 'cit •• para., 4811. 
'41 See :,se:6il'Oi{"'jt.("tolIQWlh,' ,wh~re the provisions of the conventions pertalnl~i' to BUch 

relation'lj, .te_·~I.I~~n~;" , " 
. 42 Art;, IIJ(~)_. '01 .th~ '~,",a COtWention on the Wounded and Siok in the Field. See ~ 

ma~, ~: E; L~+, (lil~ York': SC!ribner~s Sons, 1985), III, pp. 891":".a9a for _a graphic description 
of the suW.lin&, M the wounded caused by the lack of a suspension of arma at Cold Harbor. 
Art. 16(2) of tHe 'Geneva Convention Is deafsned to pnvent luch unneee!!s&ry suffering. 

4-8'lbid.) "Art.-n4IJ(>8),: il.nd, Art. 18(2) of the GimeVO Cmwention. on wounded, Sick, ond 
Bhq,wNclHd-'<ot, Se",,- ,-' 

4-4 Art; 1,'1., G6tlfWO Convention Bela-titlS to th.e P1"Otection. of Cwilillm. Pst".ona. 
411_FM,2'1"",l(I '(l9:G8'),d~ata, 48_4. 
48 lb. ~ a~, ~.l-,LaJr1~rpaC!1;lt QVPsnMim's In~tion<d Low.'7th ed., 01'. cit., p. 650. 
41 The Italian armistice could as easily be classlfted as a pneral armistice. For Ualy It 

was a _cel\.er~", :al'l'nlf!~$', _,lHJca,~e '"It, _ ended _ ~,he fl.shtlnfr for that State. llowever. for the' 
Alllea It was 'In a sense bOt'h seneraJ and 10081. 

48 KOlner, elva AI/ain' atuI MaltGi1i' G01Iffflt)l.fnt'-m tJu; Medlterrtl-HtIGH TluJatre (Dept. of 
Anny; Office of Chief of Military History, 1960), Chapt. III, p. 26. 
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Eisenhower believed that such an instrument, with it stringent 
political and economic terms, would be signed only by an Italian 
Government which was ready to surrender under any conditions. 
He believed that Italy was not yet desperate to that extent, and 
In any case he feared that lengthy terms might involve pro­
longed negotiations when it was important to lose no time. As 
a means of separating Italy from the Axis, he desired simple, 
straightforward terms which would appear more attractive to 
the Italians. Although the CCS at first wished full terms to be 
signed, General Eisenhower obtained permission to negotiate on 
a short, twelve-point armistice concerned only with military mat­
ters, on the understanding that Italy would be required to sign 
more detailed terms later. 

"The Badoglio government opened peace negotia:tions of 17 
August by sending a representative 'to Lisbon. Italy signed the 
armistice on 3 Septmeber 1943 at Cassabile, Sicily." 

The Military armistice contained the following terms:" 
"The following 'conditions of 81) Armistice are_ presented by 
General DWIGH1' D. EISENHOWER, 
Commander-in-Chief of the Allied Forces, acting by a\lthority of the 

G~vernments of the United States and GJ;'eat Britain and in the interest 
of the United Nations, and are accepted by 

Marshall PIETRO BADOGLIO 
Head' of the Italian Government. 
1. Immediate cessation of all hostile activity by the Italian armed 

forees. 
2. Italy will use Its best endeavors to deny, to the Germans, facilities 

that might be used against the United Nations. 
S. All prisoners or Internees of the United Nations to be immediately 

'turned over to the Allied Commander-in-Chief, and none of these may 
now or at any time be evacuated to Germany, 

4. Immediate transfer of the Italian Fleet and Italian aircraft to ' 
luch points as may be dellgnated\>y'the Allied Commander-in-Chief, 
with details of disarmament tq be prescribed by him. 

5. Italian merchant shipping may'be requisitioned by the Allied Com­
mander-in-Chlef to meet the n.edsof his military-naval program. 

6. Immediate surrender of Corllca and of all Italian territory, both 
islands and mainland, to. the Allies, for'such use ,as operational bases 
,and other purposes as the Allies may see Jlt( 

7 •. Immedla~ guarantee of the f .... u.o by the Allie. of all airtl.ld~ 
and naval ports in Italian territory, regardless of the -rate of evacua .. 
tion of the Italian territory by th~ Geiman forcel. These potts alid 
fieldl to be protected by Italian armed fo .... , until thil functioni. tai<en 
over by the Allies. . ,,., ' '. ' " 

8. Immediate withdrawal to Italy of !taila" armed force. from' .)1 
partlclpatio'l In the current war f~om wba~v.r, areal In, wl1l~i1,,~h",f, 
may 'now be engaged. -,,-", 1%' "J 

" : ·~.;'n 
4940 AmsricGn Journal of InternaUotlcd" LAW 8fl:t?pWmet!t (1946);. iR, ,o.~~. ,',,;s.~ ... 

• tcUetltt. "48 (1&415). if' 

AGO 1S921B 209 
t;t!,: 



9. Guarantee _by the Ital-ian Government that if necElssary it will ,em .. 
,ploy all its available armed forces to 'insure prompt ~nc;l e?t_act com~ 
pliance w~th all the provisions of this armistice. . 

10. The Cominander .. in-Chief of the Allied Forces reserves to him-
, self the-right to take any measure which in'his opini'on may be'necessary 

for the protection"of the interests" of the Allied Forces for'the prosecu-
tion of the' war, and thedtalian Government' binds itself to ,take sUQh 
administra~ive or other action as;, the Commander .. in~Chie.f ,nay reqJlire, 
and in particular the Comma~der~in~Chief will establish Allied Military" 
Government over such parts of Italian territory as he may deem neces- ; - ,­
aary in the'military interests 'of 'the Allied Nations. 

11. The Commander-in-Chief of the Allied Forces will have a full' 1-

right to impose -measures of disarmament, demobilization and, demili· . " 
tarization. 

12. Other ;conditions of a, politic,al,_ economic, and financial nature with 
which I~Aly will be boun,d to comply will be transmitted at later date."" , 

(2) Attempt of Italian Forces To Comply with the Arm­
istice in Yugoslavia. Art. 8 of the armistice required that air 
Italian armed forces withdraw to Italy from whatever areas in , , 
which they were engaged. The following excerpt from the judg­
ment in the war crimes trial of General Von List illustrates the 
ditXiculties that arose.01 

"The evidence shows that the 9th Italian Army was occupying 
the coastal area jointly with the German ,Armed Forces as an ally 
until the collapse of Italy. That danger existed in the possibility 
of ' the area becoming an enemy bridgehead cannot be denied. 
Even though the German troops were outnumbered as much as 
20 to 1, the defendant Rendulic saw the necessity of controlling 
the, a,rea" ~Y cleverIY,Jl!lIneuvering his numeriCally inferior troops 
an<l, taking' a,dvan:fage of, the uncertainties of the situation in 
which the Italian commanders found themselves, the, defendant 
Rendulic was, able to ',COl!llCe, a, suvrender of the 9th, Italian ,Army 
by itscommah'd~l'General Dalmazzo; 'Most Of the troops of the 
9th Army~omplied with the terms of the slirrender. Among those 
which refu,sed to 'comply Was the Bergamo Diy/sion of the 9th 
Army stationed' at Split, 'a seaport on the Adriatic Sea. The de­
fendant, was able to marshall forces ,sufficient to capture the, 
troops of the, Bergamo DiVision. Thereafter, the order to shoot 
the guilty officers of the Bergamo Divisionaftersummaty court 
martiaiproceedings was carried out. ' 

"It ,is the contention of the defendant Rendulic that the "inir­
render of the 9th Italiall Army, commanded by 'Geriera] Da:!-

" '.", ", : ' 'd' , '.' -----------"-/So The'~~oUtlC.l condftloti~;;atitlctp'a:ted!'b;'-'iArl'tlite- 12 '~i~ slKhtd'ion ~ten1ber '29. 1948'." These 
terms are'set fbi'th','ln:'40' -A..;J.l.L. Supp; 2-ill (1946)' 'and- in' 1,8 -Dept. :-o'f'"BMts' BuUeUIt'c'149 
(1945). See O".batn;' ""Two'''AI''tId$tlOes ,a,nd' '& -SOrrtn,der,"',,40 ,A.J.I:L. 148-1158 (.1946) for an 
analvsls' Of til", ItaU"n ·-It.rM'l~tlmi8', 'df o,'a',can:8 21)- '8ept;"tl'9:f8) '. ,'" 

!il U.S. tI. List, Xl "~18- or' Witt" 'Ct'ltnlhale BeffWtJ ,·the Nur'mberg Mltikt.1'I/' i',.ibuttl&lI; 
(Waih.: U.S. Gov. Printing OIftce. UII'9), pp. '1298-1294-. 
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mazzo, brought about ip80 facto the surrender of the Bergamo 
Division in Split, and that elements of this division by continuing 
to resist the German troops became franc8- tiereur8 and thereby 
subject to the death penalty upon capture. 

"It must be observed that Italy was not at war with Germany, 
at least insofar as the Italian commanders were informed,and 
that the Germans were the aggressors in seeking the disarma­
ment and surrender of the Italians forces. The Italian forces 
which continued to resist met all the requirements of the Hague 
Regulations as to belligerent status. They were not francs-tier. 
ettrs in lIny sense of the word. Assuming the correctness of the 
position taken by the defendant that they became prisoners of 
war of the Germans upon the signing of the surrender terms, 
then the terms of the Geneva Convention of 1929, regulating the 
treatment of prisoners of. war were violated. No representative 
neutral power was notified nor was a 8-month period allowed to 
elapse before the execution of the death sentences. Other provi. 
sions of the Geneva Convention were also violated. The coercion 
employed in securing the surrender, the unsettled status of the 
Italians after their unconditional surrender to the Allied forces, 
and the lack of a declaration of war by Germany upon Italy 
creates grave doubts whether the members of the Bergamo Di· 
vision became prisoners of war by virtue of the surrender negoti. 
ated by General Dalmazzo. Adopting either view advance!! by the 
defense, the execution of the Italian officers of the Bergamo Divi­
sion was unlawful and wholly unjustified." 

c. General Armistices. 
(1) M (Janing. General Armistices are usually of a com· 

bined military and political nature. The fact that they suspend 
all hostilities in the war makes them of vital political importance. 
If concluded by the military all. political terms must be made 
under authorization of the governments concerned or subject to 
approval by them." 

These armistices have in the .past. usually Preceded the formal 
treaty of peace. Such was the casein the Spanish American War, 
and in World Wars I and II. In addition, 'there was no long nego-

1111 FM 2-7-10 (1956L para. 488. Korea off .... an example of'-the'-dltftcuity 6f coneeiving a 
aeneral armistice that 'does not have political implloatlons. On 24:'Mareb 1961 General Mae. 
Artbur made the tollowl11&' release: '~Wlthtn the, area of 'lQ a~tborlty_ 88 mtutary coDnnandet, 
however. it should be need)ees to 8R¥ I,'stand read, at'. any' time to. 'confer in ·tbe fte!d With 
the commandar-in.ahtef ot the enemy forces In al\ .. rueSt .«uri -to- ·And any mlUtar)':, mean. 
whereby the roU_tlon of the pollttca) objectives: of the i UnttAld,.Nation8 in' Korea. to- -whloh 
no nation may jU8tl)r take exception., mt8'ht be a.ecompliahed ''"thout further bloOcDhed.·~ 

Th. Joint· Chl.r. Qf Stat! Immediately ·Hnt ,the followhur 'nil.s .... to General, MacAi'thll.r1 
'~The Prealdent baa directed that In the event Communist mtutary leaders request· an"a'rrhistice 
tn· the fl.ld, 'YOU '·Immediately report that fact to the JOS fol'>- Insruotiona." .('MieArthtlr~.- re­
I_ and the JCS directive are quoted In Hunt. The Untold' Story- 01 (hne-ral -MacArtllufl 
[N.Y.I DevIn-Adair, 19154], pp. 1S09. 510.) 
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tiation between the belligerents preceding the signing of the gen­
eral armistice. The terms were, for the most part, dictated bY 
one side to the other. In Korea, all that changed. There was no 
dictation of terms by either side. The military man was called 
upon to be the skilled negotiator." Also the prospects of a peace 
treaty following shortly after the armistice were remote. Tbe 
result was that the armistice left two large armies, facing each 
other in a state that could not accurately be described as either 
peace or war. 

(2) Provisions." The 1956 edition of FM 27-10 lists 
seven provisions that should be incorporated in an armistice. They 
are: 1I1I 

(a) Precise date, day, and hour of commencement. 
(b) Duration. 
(c) Principal lines and all other marks of signs necesl 

sary to determine the locations of the belligerent troops. ' 
'(d) Relation of the armies with the local inhabitants. 
(e) Acts to be prohibited. 
(f) Disposition of prisoners of war. 
(g) Consultation machinery. 

The first five enumerated are a repeat from the 1940 edition of 
the manual. The last two are new. Prisoners of war was inserted 
becaus'e of the appearance of this item in armistices after the 
Second World War." The last item listed above makes reference 
to the desirability of consultative machinery to carrY out the pro~ 
visions of the' lIrmistice. Recent practice has included such a pro­
vision. For example, the Armistice Agreement between the Com­
mander-in-Chief, United Nations Command, and the Supreme 
Commanders, of the Korean and Chinese Armies, signed on 27 
July 1958~'ct>ntainsstipulations relating to a Military Armistice 
Commission 'and 'a Neutral Nations Repatriation Commission;, 
Another example is, ,the Israel-Egyptian Armistice Agreement ori 
Palestine;' signed 'on',24 Febl'uary 1949 which provides fora 
Mixed Armistice Commission. 
, Because; of','the, recelit tendency to utilize a general armisticE 

aI!, a, means.:of settling a number of matters which are not, ex. 
cluslvelymilitary In nature, ,FM 27-10 has inserted an entirely 

~,s .. lOll. JRow;,Oomtnuniite N.gotiate (New- York: Macm.tIIaD. 1965), for an account bJ 
the ,Obtd"dkate' to, th4 Ko .... n Annlatlce Conference_ of the neeotiatlns techniques used by. 
both lldea,clurlD8'iltb.e ~wo 7ear8 of d!ecuuionl at PanDtunJom. 

At S .. /1I'MfJ7"lO,. (1.18). para. 487,and 488 for p)'OYI.lon8 usualI)' contained In an armi.tl,* 
TheH: _ pro:vtaiIQIlI:;,are,r,fX»Jatned': and .. , 'amJlUfled in-.-' Levi •• _, "Th. Nature and Scope of 'the 
4rml.tlae Aaretment,,!h,JO.1A •• T.l.L •. 880,;.t '88~Ol .(186S,) •. " 

lUI FM 1'1!.ol.Ok(l9U:~I,l»ara-.;4M. i.:') '~:r,,_>,".. ., ,'- 'l " 

GO'For ualUP~<'rt., 8.o.ofA. ,:Military Arml'tlce 'aanement with Italy of 3 Sept. 1848 
(.TIAB 1.60'-)",,~,; ".'~ WI ."if<: 't1'l.~; If' hi.,,',' ,. .'., 

117 2'.ld(.S.,-S?,8II·.8/!'~t.r>O/,,8tate:·BuUet"', 18S,j,(l91J8);.,DA Pam 1'1 .. 1, 2'1"efItie."GotIemi", 
Lancl-!Wa-r/cw., ,(>1956h apPthdbhB. ' ". , ! 
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new paragraph containing a number of political and other mili­
tary stipulations." 

These provisions cover such matters as the evacuation of .terri­
tory, the cooperation in the punishment of war crimlls, civil ad­
ministration, the restitution of capture.d or looted property, the 
disposition of aircraft and shipping, etc. The enumerations for 
the new paragraph were based on the Armistices with Italy, Bul­
garia, Rumania and Hungary in World War II." 

Account was also taken of the Armistices between France and i· 
Italy, 24 June 1940," and between France and Germany, 22 June 
1940.61 

II. NONHOSTILE RELATIONS OF A MINOR NATURE 

A. Cartels 
Cartels have two meanings. In the narrow sense they refer 

only to agreements for the exchange of prisoners of war.62 They 
are also often given a broader meaning covering any type of 
agreement between belligerents concerning their non-hostile re­
lations. " 

The practices of exchanging able bodied PWs during the war 
has fallen into disuse in the Twentieth Century. 

The 1949 Geneva Conventions provide in several articles for 
exchange of sick and wounded prisoners of war. The seriously 
wounded and sick in PW camps must be returned,"' and t4e 
wounded may be exchanged on the battlefield or from besieged 
areas.615 

The manner of the exchange of prisoners of war in Korea after 
hostilities provided one of the principal points of discussion. Here 
the cartel became one section of a much wider armistice agree­
ment. 

B. Military Passports 

Military passports are issued by a military commander to per­
sons already within his lines in order to permit them to travel un­
molested within such territory.06 Such passports may also con­
tain permission to pass out of the lines and to returll. at certain 

tiS PM 27-10 (19&6), para. 488. 
lI9 See Graham, "Armlatlces-1944 Style" 89 A.J.I.L. 2:86 (1941;) for a dlacUllilon of the 

Armistices with the Ba1kan States. The Armistice with Hunaary J. set out at Appel'l.dhc. 0 
of DA Bam-a"-l, TUlitN. Got/emin,;' L(&tad WwrllWS' (lSS6:h'· ,,,I' 
" a634 A.J.I.L. SuPP. 178 (1940). 

811bid.. at p. -1'18. 
f" 62 FM: ,1'1_10 (196S.) ,-,para. ,469.-, 

.aId. See-also Lauterpacbt, 01'. "it., n. I, p. 1141 •. 
, -16.' GPW. An. 110 and Annex I to that eonventlon •. 

811 GSW. Art. 115(2) (8). 
66 FM 27-10 (1966), para. 461S. 
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<\esignated points." Such passports are matters of Internal ad­
ministrative security and are only a matter of international law 
when granted by arrangements with the enemy or when requited ' 
by an international agreement.68 

The 1949 Geneva Conventions contain several situations wher~ 
a military passport could be used. ,For example "retained" pe~­
sonnel such as chaplains and medics, may be permitted to' visit 
PW s on work details outside the regular PW camp.'9These same 
individuals must be returned through the lines when theirserV" 
ices are no longer required. 70 Another example concerns the rep­
resentatives of the Protecting Power and the representatives ot ' 
relief organizations. They should have such passports to enable 
them to move about freely." Enemy aliens may also be permitted 
to leave the domestic territory of a belligerent." Finally, certain 
goods such as Red Cross supplies" and supplies for the sick, 
you,ng children and expectant mothers" should be allowed to leave 
an area controlled by one belligerent and to enter the area con­
trolled by another. 

C. Safe~Conducts 

Safe-conducts are very similar to military passports. The dis­
tinguishing feature pointed out in FM 27-10 is the fact that they 
are issued to persons outside of the area controlled by the au, 
thority issuing the safe-conduct." As was stated in regard to 
military passports, these documents also do not come within th~ 
control of international law except when they are granted by 
arrangement with the enemy or when required by a prior inter­
national agreement. Safe-conducts arp- also given for the admis­
sion of goods into the militarily controlled area." 
The~949 Geneva,' Conv,entions contain illustrations of safe­

conducts for both persons and goods. Persons in besieged areas 
may be given a safe conduct in order to pass from such area . 

61 An form of mlJltary passport la IllU8trated at Appendix A. DA Pam 27-1, T1'"t". 
Govemn,q 4".;tkf, tEar/are,' (1966). 

68 ~M. 27 ... V' , (19,66),:, "para. 4&4; II Lauterpacht, Oppenheim'. lntematicmal Law. '1th ed. 
(1962, "c)p.:,ctt:', Po' &88. ' ' 

611: GPR/ Art.",.88,;(2,,). 
10 G'W~.: Art;"80

t
(1),; GWS Sfl(~. Art. 87 (1). 

't.t-GW'S. 'Al"te'.rS'{-2H3) and '9. GWS 8ea, Arts. 8(2) (3) and 9; GPW. Arts. 8(2) (8) and 
9; GO Arts. 9(2) (8) and 10. 

nQC. Arts'-SIS'(1). 48, and 182(2). 
18'GC.",~,i'9',(~J. ~:" 

: 14 Ga",.~t.ll1g,(,'J.<}_. t', , • '"'. 

'1,0: Thhl:'_ ~.tJ~,cUon ~w~n mili~l1':'_:' PU8P()rt. ~aDd safe-conducts-·'.s tb., ,creitJon, ot- the 
Ann)" Man~~ on ,the nul. of L,an4: War~are first made In ,the' ,1940 editlori' of FM' 2:7-10 at 
para. ._88.' ~auter:p:acbt does #ot make this sante distinction, r-estrlctlnl' a' safe conduct· to a 
"written permls81.on ',,' • tci;, P~ _to a P.~c~lt.l' pla~,. ~or-_ a> defined object" (Lauterpacbt,. 
OJ). (llt., n. I, p.' /13'1'). La\lterpacht'l 'd8ftnltfon .PP'ea1'8 to· have been', followed when, drilfUna 
the model form for ... 'fa.eon,du~tI" w~~_'-.~P .. rs, at APpen"diilt' ,A,' DA Pam 2:7-1, Tl'fo~. 
Governing Land ~tt.!/.1'6' '(1,ij,M). ' , 
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into area controlled by the besieger." Foreign relief organiza­
tions may be admitted into an area ill order to care for civllia.n 
internees" or for PWs," Free passage and ,safe-conduct must 
also be given by belligerents to various PW supplies, such as food­
stuffs, clothing,and medicine." 

n; Silfeguards 

A safeguard is an arrangement made by a military comma.nder 
to protect from his forces certain enemy or neutral persons or 
property withill the territory he controls." It may be done either 
by, a written order properly posted on the property or left with 
the individual protected, or I:lY the stationing of a guard." The 
forcil)g of such a safeguard by'an individual subject to the Uni­
form Code of Military Justice is a serious court-martial offense. S2 

The safegurad is not an 'international commitment unless made 
by agreement with the opposing belligerent or made pursuant to 
a prior international agreement." 

If the enemy overruns the territory it is customary not to take 
soldiers acting as safeguards as prisoriers of war, but to return 
them to their own lines." ' 

The 1949 Geneva Conventions on the wounded and sick require 
that the wounded and sick, particularly after an engagement, be 
protected against pillage and ill-treatment." Soldiers detailed for 
such protection would be acting as safeguards if the wounded and 
sick were members of the enemy forces. 

'III. NONHOSTILE RELATIONS PROVIDED BY THE 1949 
GENEVA CONVENTIONS 

There are I1\any ways of viewing the 19,49 Geneva Conventions 
because these conventions have codified a ,wide area of the law. 
The summarization. that' follows deals conly with nonhostile rela­
tions and demonstrates the importance of such relations if these 

• conventions are to work eif~cti1i'li):f':~'. 

76FM 2'7-10 (1956), para. 41S6a. ':,\ ::,' 

17GWS. Art.'U(3): GWS 8e" A:l't.-18(2)rGO,' AlIt."I;.;".; 
'faGO, Art. 142(1). " 
1~qp:W.A~.'72(l)afl,d76(-n •. ,' ,". ",'," -'--'i'l..':-.'<',"_,' 
80 Ii'M *7-10 (1966). pa'H.. 4li7; l.'auterpacht, oJi. g(l. .. 'p'. '~81:':.688. 
Slid. '~J',' 1-"-" " "",i" ~\'-

8~_11.C_,ll"',>. Art; lOt, cJ'S(\Ullleti at p. _886.-;M4tlU'tll~/.tl" eOU,.~~t'tiRl United State" 1961: 
88 FM 27-10 (191S8). para. 4fj4i, Laute~pae~~\\~, qi~!. _.p,y,ts~,~I.("{(' 

.,84 PM 27-10 _(19G6), pa~a. 467; ~,!-uterpaeht,_ ~p. qit .• 11:" ~~'~">':< ,,', 
8ilGWS. Art. U(l.; aws,'sea, Art.-18(lf.'- -(' +~i "'_1 ",' '-: 
8~ J.1i~ Lauterpaoht has BUmmarlz:ed- the ,t».tk< fOtdii.wtttla'" hl.d'~al'd to the 1949 Gen.eva 

as follows: "the lawyer is eontl'Otl;ted wltb -.t.~e'",.,k· qt, Incorporatlntr, in a 
. ' ,_" '" " . _Rt~p,,~~ou~, pPfltl~~ ~1l1.eY'l!m,nt '11R.'}p.W~y man.uala, In:;:tex~~ka. 

. 'generallY" (Lau~rpaoh~ t·'i'be"~~I·<!1»'ii\·o"t, tbe ReVision ot the,- :Caw 
Wal',"dl:9 B;Y.8.1'oL. '8GO'at p.' 879 [191S2])'. ' ," -, 'r.' !if t· ' 



A. Wounded and Sick in the Field (WS.) 

Art. 6(1) ________ ln addition to the special agr •• ments provided for in 
Arts. 10, 16, 28, 28, 81, 86, 87, and 62, the parti.s· 
may make any special agreement provided luch agree­
ment proves not adversely affect the rights conferred 
upon protected persons by this convention. Similar to 
Art. 6(1) WSSea, Art. 6(1) PW, and Art. 7(1) 
CIV. 

Art. 10(1) _______ Agre.m.nt as to the protecting power. Similar to 
Art. 10(1) WSSEA, Art. 10(1) PW, and Art. 11(1) 
CIV. 

Art. 10(6) _______ Lim!tations on the contractual ability of a d.feated 
nation in matters concerning- the' protecting power. 
Similar to Art. 10(6) WSSea, Art. 10(6) PW, and' 
Art. 11 (6) CIV. 

Art. 11(2} _______ Meeting to settle disagreements on the interpretation 
of the convention. Similar to Art. 11 (2) WSSea, Art. 
11 (2) PW, and Art. 12 (2) CIV. 

Art. 15 (2) _______ Armistice or suspension of fire to remove wounded 
from battletl.ld. 

Art. 15(3), _______ Arrangernents for removal of sick and wounded from 
besieged or encircled areas. 

Art. 16(8) _______ Forwarding of d.ath c.rtitlcates, personal belongings, . 
and dog tags of d.ad. 

Art. 17(4) _______ Exchange of information as to the location of ,graves. 
Art. 21 __________ Medical facilities which are misused shall not be at­

tacked without a warning containing a reasonable 
time to correct such misuse. 

Art. 28(2) _______ Agreements as to location of hospital zones. Model 
agreement is contained in Annex to this convention. 

Art. 26 (2) _______ Notification of names of r.lief soci.ties which are 
a'Q,thorized to assist regular medical services. 

Art. 27(2) _______ NotitlcatlOl1. ot'acceptance of assistance from a relief 
, society of a p.eutral country . 

. Art. 28(8) __ ~ ____ Arrarigementsfor the relief of medical personnel 
" , 4-1"etainedl ' by the enemy. 

'Art. 31(2)!. _____ ~Agree1!l.nt as to percentege of personnel to be· 
Uretained." 
See also Resolution 3 for request to Red Cross to pre~ 
pare such an agreement. . 

Art. 86(2) _______ Agr •• ment as to marking of medical aircraft .. 
Art. 36(8) _______ Agreem.nt as to medical tlighta over .nemy or .n.my 

occupied territory. 
Art. 87(1) _______ Agreement as to routes, heights, and tim.s of IIights 

medical aircrafi~ . , . 
Art; 37 (8) ~."""_...Agre.m.nt as to disposition of wound.d or sick dis-

embarked on n.utral 'tarrito"'; . 
Art. 40(8) _______ Notitlcation of m'od~I;ldelltity ca~d.' in use. , 

u ,,,,,Se., alsQR.solution·4 and,.Ann.x·2 on th .... ,id.ntity 
'Ie) '~ard8~j '~1", 

Art. 48-----_~~_.Ni\tjll~.%Wi1i ~t 'offic1oil"bf""slatlol\ of conv.ntion used" 
and laws and regulations adopted to .nsur. applica­
tion thereof. 

216 AGO 69218 



Art. 52 ___________ Agreement as to method of investigation of violationt 
of the convention. Similar to Art. 6a WSSEA. Art; 
132 PW, and Art. 149 CIV. 

B. Wounded, Sick, and Shipwrecked at Sea (W S Sea) 

;l.rt. 6(1) _______ c1n addition .to the special agreements provided for In 
Arts. 10., 18, 81, 88,.89, 40, 48, and 58, the parties 
may make any special agreement provided such agree­
ment does not adversely atfe~t. the rights conferred 
upon protected persons, by this convention. ~imilar 
to Art. 6(1) WS. Art. 6(1) PW. and Art. 7(1) CIV. 

Art. 10(1) _______ Agreement as to the protecting power. Similar to 
Art. 10(1) WS, Art. 10(1) PW, and Art 11(1) CIY.·· 

Art. 10(6) _______ Llmitations. on the contractual ability of a defeated' 
nation in matters concerning the protecting power. 
Similar to Art. 10(6) WS, Art. 10(6) PW, and Art. 
11(5) CIV. 

Art. 11 (2) _______ Meeting to settle disagreements on the interpretations 
of the convention. Similar to Art. 11 (2) WS, Art. 
11(2)PW. and Art. 12(2) CIV. 

Art. 18(2) _______ Arrangement for removal of the wounded and sick 
by sel1" from a beSieged or encircled area. Similar to 
Art. 15(8) WS and Art. 17 CIV. 

Art. 19 (8) _______ Forwarding of death certificates, personal belongings, 
and dog tags of death. Similar to Art. 16(8) WS. 

Art. 22 (1) ______ .Notift.cation of names and'descriptions of military hos­
pital ships. 

Art. 81 (4) _______ Agreements as to neutral observers on hospital ships .. 
Art. 84(1) _. _____ Warning on misuse of hospital ships and sickbays. 

Somewhat similar to Art. 21 WS. 
Art. 38 (2) ______ .Agreements as to 1)eutral observers on medical trans­

ports. 
Art. 89 (2) _______ Agreement as to n:tarking of medical aircraft._ Sim,i. 

lar to Art. 36(2) WS. 
Art. 39 (3) _______ Agr~ement as to ,ned,lcal,fiight$.,over enemy or enemy 

occupied territory. Similar to Art. 36(3) WS. 
Art. 40(1) _______ Agreement as to routel$, heights, and times of flight of 

medical aircraft. Similar to .Art. 37 (1) WS. 
Art. 42(3) _______ Notitlcationof.model identity .• ards in use. Similar 

to Art. 40.(3) WS. See Annex to WSSea convention 
for model card. 

Art. 43(8) _______ Agreements.as to method)l::~f i4.entitlcation of hospital 
ships. See alBo·,, ResQ:l1.1tion ,.6 ,and 7 and Italian 
Deel$ration .r~gard~~g.,·poth .R~solutions. 

Art. 44-. ___ , ______ Agreement as to,"other!, protfl:ctive sign than the red 
cross. 

Art. 49 __________ Notification of . official translation of convention used 
.and laws ·and . r~~~latlona .ad~pted, to ensure appl\~a, 
tio.nthereof. Similar~oA~~,. 48j¥S. 

Art. 58-___ ~ _____ Agreement a. tomethpds of-investigation of:vi04l, 
tions of the . convention., Sinlih.~ to Art. 52 WS, 
Art .. 132 PW, and Art. 149 ClV. 

AGO 1S921B 217 



C. Prisonel's of War (PW.) 

Art. 6 (1) ........ In addition to the special agreements provided for 
in.-"Arts. 10,' 23, 28, 83, 60, -65, 67, -72, 73, 76, 109, 
110, itS, 119, 122, and 132, the parties may make any 
special agreement provided such, agreement does not 
adversely affect the rights conferred upon protected 
persons by this convention. Similar to Art. 6 (1) WS, 

. Art. 6(1) WSSea;.and Art. 7(1) CIV. 
Art. 10(1) ....... Agreements as to the protecting power. Similar to 

Art. 10(1) WS; Art. 10(1) WSSea, and Art. 11(1) 
CIV. 

Art. 10(6) ....... Limitations on the contractual ability of a defeated 
nation in 'matters concerning the protecting power. 
Similar to Arts. 10(5) WS, Art. 10(5) WSSea, and 
Art. 11 (5) CIV. 

Art. 2S(8) ....... Notiftcation of location of PW camps and their 
markings. 

Art. 28(8) •... c •. Agreement as to proftts from PW canteens. 
Art. 3S (2b) ..... _Notiftcation of corresponding rank of medical per­

sonnel. 
Art. 33(3) _______ Agreement as to relief of "retained" personnel. 
Art. 48 (1) ....... Notiftcation of the ranks of all persons who may be-

come prisoners of war. 
Art. 60(2) _______ Agreement as to amount of pay due prisoners of war. 
Art. 61 .....•... _Acceptance of suppiementary pay. 
Art. 62(1) ....... Notiftcation of amount·of pay a PW receives for labor. 
Art. 68 .....•.... Allotment of prisoners pay. See annex V for Model 

Regulation. 
Art. 65 (4) ....... Notiftcation of amount in the accounts of PWs. 
Art. 66(1) _______ Transrnission of lists of PWs repatriated, released, 

escaped, or died. 
Art. 67 __________ Arrangements as to disposition of advances in pay. 
Art. 68(i) ....... Rllferral of claims of PWs. 
Art. 72 (4) ....... Agreements for the sending of relief parcels to PW s. 
Art. . 78'(1) •• " .... Sample rules for relief shipments in absence of agree-

ment. See also Annex III. 
Art. 74'( 4').c~cc .. Agreefu.nt on cost of shipment of relief supplies. 
Art. 75 (4) .~ ..... Agre.ment on cost· of shipments by the Red Cross. 
A-rt.';94 __ '.:.:.::.. ____ ..:.;;:Notiiftcation of 'recapture of an escaped prisoner. 
Art.l09'('2)':" .. ~ .. Agr.emerit for internment of sick and wounded PWs 

in a neutral country. 
Art.'1~O(8) ...... Model Agreement In Annex I for repatriation of sick 

. ·,3. . . and wounded if no agreement under Art. 109(2). 
Art. 1l1 ..... ~'.:~.Machl;,ery' for concluding agreements for Internment 
"in a neutral country of PWs. 

Art. 116 . .($) •••••• Communication as to PWs detained to serve out 
'1//:"",' j'I' r(punishment .. 

Arti li1i8.(1I)'c'i-•• J:lAgrelment on'repatriatlon ot P'Ws to own country. 
Art. 118 (4b) •... c'Agreement as to' cost of repatirlldlion. 
Art. 119.(4) .c·cJc·"kA'l'lieinent a~ to tM forwarding of personal effects of 

, PWli!lidter'theil'·"&patriation. 
Art. 119(6) ...... Con/muriloatlo'lt'.B"I'I)'JlWs detained to serve out pun­

ishment dter hostilities. 
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Art. 120(6) ______ Transmittal of lists of PW graves. 
Art. 122(9) ______ Agreements as to transportation of personal eft'ects 

of PWs. 
Art. 132 ____ •• _._Agreement as to method of investigation of violations 

of the convention. Similar to Art. 52 WS, Art. 58 
WSSea, and Art. 149 elV. 

D. Civilians (CIV.) 

Art. 7(1) ________ In addition to the spacial agreements provided for in 
Arts. 11, 14, 15, 17, 36, lOS, 109, 182, 138,and 149, 
the parties may make any special agreement pro­
vided such agreement does not adversely affect the 
rights conferred upon protected persons by this con­
vention. Similar to WS, Art. 6(1), WSSea, Art. 
6(1), and PW, Art. 6(1). 

Art. 11 (1) _______ Agreement as to protacting power. Similar to WS, 
Art. 10(1), WSSea, Art. 10(1), and PW, Art. 10(1). 
See also Resolution 2 and the second Declaration of 
the Soviet Union. 

Art. 11 (5) _______ Limitations on the contractual ability of a defeated 
nation - in matters concerning the protecting power. 
Similar to WS, Art. 10(5), WSSea, Art. 10(5), and 
PW, Art. 10(5). 

Art. 12 (2) _______ Meeting to settle disagreements on the interpretation 
of the convention. Similar to Art. 11 (2) WS, Art. 
11(2) WSSea, and Art. 11(2) PW. 

Art. 14 (2) _____ .;...Agreement as to the location of safety zones in rear 
areas. 

Art. 15 (2) _______ Agreement as to the location of neutralized zones in 
the combat areas. 

Art. 17 __________ Agreements for the removal of certain personnel from 
besieged and encircled areas. Similar to Art. 15(8) 
WS and Art. lS(2) WSSea. 

Art. 19 __________ Warning on misuse of civilian hospitals. Somewhat 
similar to Art. 34(1) WSSea and Art. 21 WS. 

Art. 22(1) _______ Agreement as to routes, heights, and times of fiight 
of medical aircraft. Similar to Art. 87 (1) WS and 
Art. 40(1) WSSea. 

Art. 22(8) _______ Agreement as to medical ftights over enemy or enemy 
occupied territory. Similar to Art. 86(3) WS and 
Art. 89(3) WSSea. 

Art. 86(1) _______ Agreement as to practical details of departure of 
enemy aliens. 

Art. 36 (2) _______ Special agreements as to exchange and repatriation 
of enemy aliens. 

Art. 77 __________ Handing over of convicted civilians at close of occu~ 
pation. 

Art. 87 (3) _______ Agreement as to disposition of profits from intern •• 
canteens. Similar to Art, 2S(8) PW. 

Art. 10L ________ Notification of measur.s taken to comply with intern­
ment provisions of the convention. 

Art .. 108 (3) ______ Agreements for the sending of relief parcels to in­
ternees. Similar to Art. 72 (4) PW. 
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Art. 109 (1) ______ Sample rules for relief shipment In the absence of an 
,agreement. See also Annex II. Similar to Art. 78(1) 
PW. 

Art. 111 (1) ______ Safe-conduct to Red Cross vehicles and vessels. 
Art. 180(3) _____ .Transmittal of lists of Internee graves. 
Art; 132(2) ______ Agreement for release and repatriation of Internees 

during hoatilities. 
Art. 138 (2) ______ Agreement creating a committee to search for dis­

persed internees. 
Art. 135 (4) ______ Speclal agreements for exchange and repatriation of 

. i~~rh~eB. 
Art. 149 _________ Agreement as to methOd of Investigation of violations 

·-n " 
, ; i,; 
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CHAPTER 8 

WAR CRIMES 

I. EVENTS PRECEDING THE WORLD WAR II 
CRIMES TRIALS 

A. The Leipzig Trials (1921). 

Pursuant to articles 228-230 of the Versailles Treaty Germany 
agreed to turn over suspected war criminals to the Allies for trial 
by Allied tribunals. At the Paris Peace Conference on February 
6, 1920 the Allies formally demanded' of Germany the extradition 
of 896 Germans' accused of violating the laws of war. England 
demanded 97 for trial, France and Belgium 344 each, Italy 29, 
Poland 47, Rumania 31, and Serbia 4. Kurt von Lersner, head 
of the German peace delegation, refused to accept the extradition 
list. The German Government was not very stable and compli­
ance with the demand might have led to its overthrow. Von 
Lersner resigned from the Peace Conference and returned to 
Berlin. 

As a compromise, the Allies, at the suggestion of Great Britain, 
agreed to accept an offer by Germany to try a selected number of 
individuals before the Criminal Senate of the Imperial Court of 
Justice of Germany. Forty-five names were selected. Of theSe 
forty-five only twelve were actually brought to trial, six at tile 
insistence of the British, five accused by France, and one by 
Belgium. 

The name of each accused, the charge, and the findirig and 
sentence are as follows: 

Accused Charge Finding S6fttettce 

Sgt. Karl Heymen _____ Mlstreatment of PW'. __ Guilty _______ "_.10 months 
Capt. Emil Muller _____ Mistreatment of PW's __ Guilty _________ . 6 month. 
Pvt, Robert Mistreatment of PW's __ Guilty __________ 6 month. 

N~uman:n. 
Lt. Capt. Karl 

Neumann. 
Torpedoing the hos­

pital ship, the Dover 
Castle. 

bt Lt. Ludwig Firing on survivors, bl 
Dlthmar. lifeboats of hospital 

shlp,Llandovery 
Castle. 

Not Guilty ____ _ 

Guilty _. ________ .4 years 

1st. Lt. John Boldt ___ :.Firingon survlyorBInGuilty ___ C_~_L.4><y •• rs' 
, , life !>oats of hospital, "", "" ".". 

ship,_' Llandoy~ry 'c~,'- _""., ':.::-~.-
Castle. 
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Ac"",*, Cltaf'l16 Findlftl/ 86ftMkle 

Max Ramdahr ________ .Mistreatment of Bel- Not Guilty __ " __ 
gian children. 

Major Benno Passing on the alleged Guilty through 2 years 
CruBiu8. order of Gen. Sten. negligence; 

ger. ' 
1st Lt. Adolph Laule __ .Killing a PW _________ Not Guilty _____ . 
Lt. Gen. Hans von Mistreatment of PW's __ Not Guilty _____ . 

Schock. 
Maj. Gen. Denno Mistreatment of PW's __ Not Guilty _____ . 

Kruska. 
Lt. Gen. Karl Ordering the killing of' Not' Guilty _____ . 

Stenger. prisoners of war. 
The trials resulted in six convictions and six acquittals. Most 

of the acquittals resulted from a failure of the court to accept 
certain evidence as creditable. Disappointment was expressed not 
only over the comparatively light sentences meted out but also 
over the fact the trials dealt almost exclusively with the treat­
ment of shipwrecked survivors of submarine activity and with 
the· treatment of prisoners of war. No trials were held on the 
actual conduct of hostilities, such as the use of weapons and the 
destruction of life and property in combat. Another objection 
was ,the fact that the court itself was under pressure from the 
German press and German public opinion. Both were very hos­
tile to the trials. For example, after the sentence was announced 
in the Llandovery Castle case the British observers had to leave 
by a side door ullder police escort.' 

'B,TheMoseowDec!amtlon of 30 October 1943' 
" I 

'This Declaration made two principal announcements: 
(1) That those Germans guilty of war crimes would be 

tfi~d ·Qy ~\le people and at the spot where the crime was com­
mitted; 

.. ·(2) Those. whose crimes had no specific locale would be 
tllied pUl1suant to a l30lnt decision to be later published by the 
Allies:' ,I"~,; ',. 

':EjiitJi <>f these aDlii1ilnceme~tsnegated a repetition of the Leip­
zig trials. 'l'he~jalll!) P\ijma~dtilat·tbere would be two types of 
trials, one local and one genera;) .. ,,: , ,i" 

C. U;S. Army PIanning[Jn 1944""v'''''' "" ," ,. 

In 1944 the U.S. Army ~tarl;d.~,Pi;:;;~}p~ the war crimes trials 
. ,"J,':'" , 

HI .. , .. nerally Mullins. ~M ~rip.w X~,,,,(~).lclq,,, ;_~W'~.rly • .19IJp. for ~n account of 
then trials. The pOfiltion 01 many G~~,,~ ~'; ~~~~n·_,Cftall'npr. Th4 Count.rMarl1e: 2'''''' 
Matter 0/ War Crim'nat. from the Oermcm Su, ~'Dlob~ 1m). Gallln&'er'l th.11 II that 
If German)" II pUt)" then the Frenoh were 'equal& "1lI .,dlt?, particular)" In their treatment 
of prf,onel'lJ ot war. 

29 Dept. 01 State BullsUn 810-311 (1948). 
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envisaged by the Moscow Declaration of 30 October 1943.' This 
planning concerned war crimes in their traditional sense only. 

The following definition was approved by the The Judge Ad­
vocate General, United States Army: 

The term "war crimes" covers those violations of the laws and cus­
toms of war which constitute offenses against person or property, com­
mitted in connection with military. operations or occupation, which outw 
rage common justice or involve moral turpitude.4 

D. Broadening of the Charges in Early 1945 

While the Combined Chiefs of Staff were considering tradi­
tional war crimes, the focus of American policy-making shifted 
to other levels resulting in a broadening of the scope of the 
charges. 

1. Crimes Agaimt Peace. By 18 January'1945 at a meeting be­
tween the Secretary of War, the Attorney General and Judge 
Rosenman, the personal representative of· the· President, the con­
cept of the criminality of aggressive war had .emerged.' 

2. Crimes Agaimt .Humanity. Acting$ecretary of State Grew, 
on 1 February 1945,made the following announcement: 

They [discussions among the Allies] provide for, the punishment of 
German leaders and their associates for their responsibility for the whole 
broad criminal enterprise devised and executed with ruthless disregard 
of the very foun'dation of law and morality, including offenses wherever 
committed against the rules of war and against minority elements, J ew­
ish and other groups, and individuals. fI 

This statement by Acting Secretary Grew was one of the first 
utterances concerning crimes against humanity. As Germany 
was overrun and the concentration camps uncovered this crime 
received added importance. 

There were now three char~sto be preferred by the Allies, 
war crimes, crime against peace (aggressive war), and crimes 
against humanity. 

E. The Establishment of the War CrImes Tribunals 
1. The Internat'jona! Military Tribuna! at Nuremberg. Pur­

suant to the Moscow D.eclaration of 30 October 1943, an agree­
ment was reached in London' on 8 August 1945 which provided 
for the establishment of an International Military Tribunal for 

3 The flrst trial under thle Declaration was that at Kbarkov from December 10-18. 1945 .. 
H,era t~ Soviets ,col)ducted a war crimes trial of ~Ptured Gestapo ,men obal'l'eti with kHUI\&' 
Ruestan Clymane (reported In' PftWdG, Dec. 16-20. i.4S) and reprinted In The p.opr..' l"srdwt, 
[Londo»: Hutohlaon1 pp. so-no. 

:' Taylor, Fmal RSPQft to tke 8sM'e~ of thf ~nn.v",tJtt. th" NN6rnberq WGr Crim.,. fri!lll, 
Umiat' Contt"ol Cou"oa Ll'lw No. JO (Wasbibatob: U.S. Gov. ,Printinl Ofllce, '1949)', 'po I~' 
hereinafter cited as Taylor, Fbull Report. ,'V', i'C' 

5 Ibid, p. I" cttil\&' Stimson and 8undsy, Ota ActW, 8e""ws in PHtJe lind War (N.Y.: 
Harpen, 1(t48), pp. 1188-687. 

811 Dept. 0/ Skit. BuU4JU" '.1&4-1111 (1941). 
· "") 
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the trial of Nazi officials whose alleged crimes had no geographic 
location. The Charter of this IMTwas annexed to the London 
Agreement. This Charter actually established the IMT, set out 
the crimes over which it was to have jurisdiction, the number of 
judges, and the states from which they were to be drawn. 

2. The Sub8equent Proceeding8 at Nuremberg. Allied. Control 
Council Law No. 10, 20 December 1945, was promulgated in order 
to establish a uniform legal basis in Germany for the .prosecution 
of war criminals and other similar offenders, other than those 
dealt with by the International Military Tribunal. The American 
courts established under this law tried twelve cases, known as 
"The Subsequent Proceedings." These twelve cases, plus the sin­
gle cases tried by the International Military Tribunal at Nurem­
berg and the International Military Tribunal for the Far East 
make up the war' crimes cases tried by international courts to 
which the United States was a party. The United States, acting 
alone, tried many more cases before military commissions. 

8. The International Military Tribunal for the Far Eaat. The 
legal basis for the establishment of the IMT for the Far East will 
be discussed in connection with the trial itself in Part II fol­
lowing. 

II. THE WORLD WAR II WAR CRIMES TRIALS 

A. The International Military Tribunal at Nuremberg 

The International Military Tribunal at Nuremberg consisted of 
four judges, one each froin France, the United Kingdom, the' 
U.S.S.It and the United States.' Each judge had an alternate 
from his own country. 

One trialtlf 24' German defendants was conducted by this 
court. 

Count One of the Indictment charged the 24 defendants with 
conspiring to ~olllll1it crimes .against peace, war crimes, and 
crimes against bliniimity. 

Counf''Z'wo' . charged them with committing specific crimes 
against Pl!II00, by . planning, preparirtg, initiating, and waging 
wars of'ag.g:ti!ssion agaiilst Poland, Denmark, Norway, Belgium, 
the Netherla~dB;Luliemburg, Yugoslavia, Greece, the USSR,and' 
theU.S,k.~;.i . 

'. ThecQ,~rt':~ttUl:~ out so much of COllrit One as charged the 
defendants with conspiracy to commit war crimes and crimes 
agahi~t1t4mPi!}1~r'; ~ttIren considered tile l'einainder of Count One 
in conjunction with Count Two.' ........ . .... . 
'-::''7A.., .... -:.:''':::~b;--a~ ~; '~~e International MUlter}' Tribunal. 

S N .. ' Conqrit'GOW, ond-A.{I'(I1'ftHiott. ()Pin,", GtId.Jud",...t (-Waahlntton:, U.S. Gov. ,PrJntinll' . 
OIlee. 1947) pp. 18, lI6; herein.'. cited ... Opinion GAd Jud.Q'mtmt. 
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Count Tkreeconcerned traditional war crimes. The specific 
charges were (a) murder and ill-treatment of prisoners of war, 
(b) murder and ill-treatment of civilian populations in occupied 
areas, (c) pillage of public and private property in occupied 
areas, (d) deportation of civilian populations in occupied areas 
to slave labor in Germany, and (e) persecution of Jews in occu­
pied areas. 

Count Four was in a sense a novel crime to level against public 
officials. It concerned primarily the slave labor policy of the Ger­
mans and their persecution of the Jews. It is novel because the 
count made no distinction between victims who were nationals or 
those who were aliens. It also made no distinction between acts 
committed in peace and those. committed in war. The court quali­
fied this count in three respects.· First, it restricted its scope to 

~ acts committed during the war. Second, traditional war crimes 
! committed in occupied areas that were so vast in scope that the 

t

·.. participation of the State was required were considered· crimes 
against humanity. Third, acts committed against German na­
tionals were linked to the aggressive war. Therefore, Count four 

! . was reduced to an elaboration of Counts Two and Three. This 
f is evident from the following construction given to Count four 

by the Court: 
..• The policy of persecution, repression, and murder of civilians 

in Germany before the war of 1939, who were likely to be hostile to the 
Government, was most ruthlessly carried out. The persecution of Jews 
during the same period is established bt;'lyond, all doubt. ,To constitute 
crimes against humanity, the acts relied on before the outbreak of war 
must have been in execution of, or in connection with, any crime withh1 
the jurisdiction of the Tribunal. The Tribunal is of the opinion that 
revolting and horrible as many of these crimes were, it has not been 
satisfactorily 'proved that they·were'done in execution of, or in connec­
tion with, any such crime. The Tribunal therefore cannot make a gen· 
eral declaration that the acts befoi'e~;l939,'we1:'e crimes against humanity 
within the me,~ning of,the ~Charter"b.¥t ~J.;om, the beginning of the war in 
1939 war crimes w~re co~.mitted op."a v,as~,sca,~e, '!Ihi~h were also crimes 
against humanity; and insofar as: the inhumarie acts charged in the 
indictment, and committed after the beginning 'of the war, did not con .. 
stitute war cr.imes, the, wer~ aU:C:omm:ittQ~:l"R('e'f.ecuticm, of, or In- CQn.~ 
nection with, the aggre8siv~ wa~"" and' :t}le,~~f~:re ',constituted' crimes", , 
against humanity.o ' " ""~""""" ,', ':', :' 
The cOurt also had to judge the 'cr,hriifiaicharacter of certain 

.,organizations. It found that the'teadllrship Corps of tMNII~t 
, Party, the Gestapo, and the SS to'o\ihrlthfha:1<li'gartlziitibns:1O It 
"did not find criminality in the SA (Brown Shirts) .'"" ILjl~o 
found that the Reich Cabinet and, the Gelleral Staffanil'Hlgh 

(. ''- , " , 

., Op4t1iotl GM JtUJ;ttUttt. Iblll .• p. ,84. .-,.f, 
10 IWtI •• , PP. 87-101. ' ," ",;,1 

11lbltl •• PP. 101-104. The Principal reuon 101' such a Rl'ldlngJ,was that,-the,,'POWfl',,:;of,.'the 
SA was broken In the Roehm pU!'P' of June SO-July I, 19S4. 
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Command were not strictly speaking organizations and therefore 
membership in them was not membership in criminal organiza­
tions." The findings and the sentences on each defendant are as 
follows: 

Deftmdant Pinding on COUtlttl' Sentence 
Goering ______________________ Guilty 1,2,8, 4 _______________ .Hanging 
Hess _________________________ Guilty 1,2 ___________________ .Life 
Ribbentrop ___________________ .Guilty 1,2,8, L ______________ .Hanging 
Fritzsche _____________________ Not guilty 
KeiteL _____________ ~ _________ Guilty 1,2,8, L ______________ .Hanging 
Kaltenbrunner ____ ~ ___________ Guilty 3,4 ___________________ .Hanging 
Roaenberg ____________________ Guilty 1,2,3, 4 ________________ Hanging 
Frank ________________________ Guilty 8,4 ___________________ 1ianging 
Frick ________________________ .Guilty 2,3, 4 __________________ Hanging 
Streicher _____________________ Guilty 4 ______________________ Hanging 
Funk _________ ~ ______________ .Guilty 2,8, 4 __________________ Life 
Schacht ____________ ~ _________ Not guilty 
Von Neurath_" _______________ .Guilty 1,2,8,4 ________________ 15 years 
Doenitz ______ -----___________ .Guilty 2,8 ____________________ 10 years 
Raeder _______ c _______________ Guilty 1,2, 8 __________________ Life 
Von Schiroch _________________ .Guilty 4 ______________________ 20 years 
SauckeL _____________________ .Guilty 8,4 ___________________ .Hanging 
JodL _________________________ Guilty 1,2,8, 4 ________________ Hanging 
Bormann _____________________ Guilty 8,4 [tried in absential __ Hanging 
Von Papen ___________________ .Not guilty 
Sey8s.Inquart _________________ Guilty 2,3; 4 __________________ Hanging 
Speer ________________________ Guilty 3,4 ____________________ 20 years 
Krupp _______________________ .Not tried becau.e of old age 
Ley __________________________ Suicide 

B. The "Subsequent Proceedings" at Nuremberg (August 1946-
April 1949) 

1. The Nature of the Tribunal8 
Control c()uJ;\cil Law No. 10 established procedure. for the 

prosecution of persons accused of war crimes other than those 
persons tried,'by the International Military Tribunal. An essen­
tial prereqUisite' tb"theh:tjtiation of any trials under Control 
Cou!lcil t.w No. '10' w~s'the setting up of tribunals for this pur­
pose. 

Acting undertlHsControl Council Law the United States prom­
ulgated Military Government Ordinance No.7. This ordinance 
provided that e.\lch tribunal was to consist pf three members and 

J ,. _,), , 

an alte~na~lI:t~ . A,ll we:re to be civilian, lawyers from the Uni~ed 
States.".~i~,trl».\I"alsw~re formed composed of 18 judges .and six 

12lbid.. pp,'lo..:.io1:::<' d'." 
), .1,; til 11""",:-11. Joht\ftn.: B_'I.Al:Ip~.D.O.' .'1'0, l'l'4.R. tid 988. "ert. dim; 888 U;$. '879, m. m. 881 
u.s .• "0 (1949) the '"eral cou.rt :held that It did not have authority to review the flndlnp 
of one of then trlbunall onaW under Control Counetl Law No~' 10 beoa\l8e they were .Inter­
national trlbunar. that trie<l- ,alleM outelde the United States and Incarcerated 'those It 
aentenoed ,oublde, tbe!IUnlted ,Sta ... ", ;; (," 
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alternates. These six tribunals heard twelve cases. The twelve 
cases heard by these tribunals set up by the United States will 
now be briefly described. 

2. The Twelve Subsequent Proceedings 
a. U.S. v. Karl Brandt, et al. (The Medical Case)." The in. 

dictment named twenty-three defendants. The chief defendant, 
Karl Brandt, had, for a time, been one of Hitler's personal physi­
cians and had risen to become Reich Commissioner for Health 
and Sanitation, the highest medical position in the Reich. The 
other defendants were the Chief of the Medical Service of the 
Luftwaffe, Chief Surgeon of the SS, Dean of the Medical Faculty 
of the University of Berlin, a specialist in tropical medicine, and 
lesser doctors in the military and civilian hierarchy. 

The principal count of the indictment charged the defendants 
with criminal responsibility for cruel and frequently murderous 
"medical experiments" performed without the victims' consent, 
on concentration camp inmates, prisoners of war, and others. The 
trial lasted from 9 December 1946 to 19 July 1947. The tribunal's 
judgment of 19 August 1947 convicted 16 defendants and ac­
quitted seven. Karl Brandt, Gebhardt, Rudolf Brandt, Mrugow­
sky, Seivers, Brack, and Hoven were sentenced to hang. Impris­
onment was given to Becker-Freyseng (20 years), Beiglboeck 
(10 years), Handloser (life), Schroeder (life), Genzken (life). 
Rose (life), Fischer (life). Oberheuser (20 years). and Poppen­
dick, (10 years). Rostock, Blome, Ruff, Romberg, Weltz, Schae­
fer, and Pokorney were acquitted." 

b. U.S. v. Joseph Altstoetter et al. (The Justice Case)." The 
fourteen defendants were all officials, as judges, prosecutors, or 
ministerial officers, of the judicial system of Nazi Germany. The 
main point of the prosecution's charge was that the defendants 
were guilty of "judicial murder and other atrocities, which they 
committed by destroying law and justice in Germany, and then 
utilizing the emptied forms of 'legal process for persecution, en­
slavement, and extermination on a vast scale."" The court, in its 
judgment, concluded that "The dagger of the assassin was con­
cealed beneath the robe of the jurist."" The sentences imposed 
were as follows: Schlegelberger (life), Klemm (life), Rothen-

14 Case 1. reported In Vola. I and II of Trial. 01 War CrjminaZ, Be/()'1'6 the NUBrnbe"l1 
Military Tribunale (Wuh.: U.S. Gov. Prlntlnc Off., 196D-61)i hereinafter cited as TriGlf fll 
WCIt' Crimmar., 

111 The ease la examined thorouehly In Deutach. Doctors of InfatnJJ-The Stof'1l of the Nad 
MlHIlcal Crime. (N.Y.: Schuman, 1949). ~ 

16081. 8, reported In Vol. III TriAli of Wa.r Crlm,,"",' and hi VI Law Repcwt. 0/ 2'Mla 
0/ WID' Crimlnalll (London: PubUabed for the United Nation. War Crimes Cominlulon by 
HI. Majesty's Stationery Offlce, 1948). . 

11 Proaecutlon'. openlnlf statement. Transcript, p. 86, cited In Taylor, Final Report, 01'. Dit., 
n. 4, p. 169. 

18 Ibid., p. 1'12. 
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berger (7 years), Lautz (10 years), Mettgenberg (10 years), ' 
Von Ammon (10 years), Joel (10 years), Rothaug (life), Oeschey ',,' 
(life), Altstoetter (5 years).t° Four of the fourteen defendants; . 
were acquitted. They were Bannickel, Petersen, Nebelung, and' 
Cuhorst.'" 

c. U.S. v. Milch." This is the first of two cases dealing with, 
government ministers. It is also the only subsequent proceeding' ::: 
with only one defendant. Erhard Milch was indicted on the basis 1 

of his activity as member of the Central Planning Board, estab- ,) 
lished by a Hitler decree of 29 October 1948. The chief of this". 
Board, Albert Speer, was tried by the International Milita~'~ 
Trll:!unal. This Board had authority to instruct Saukel, also tried 
by the IMT, to provide slave laborers for industries under its'; 
control. Milch was also accused of complicity in the medical ex-" 
periments for the German Air Force. 

The ~ourt's judgment, rendered on 16 April 1947, found Milch':~ 
not guilty of implication in the medical experiments" but guilty 
of complicity in the slave labor program." He was sentenced ,.; 
to life in prison. , 

r 
d. U.S. v. Ernst Weizsaecker, et al (The Ministries Case)." ,( 

This is the second of the two cases dealing with ministers. It,~ 
was the longest and last of the Subsequent Proceedings. Seven­
teen months elapsed from the filing of the indictment to the ren,,) 
dering of the judgment, 15 Nov. 1947-14 April 1949. There ~ 
were twenty-one defendants, eighteen of whom were ministers or ," 
high functionaries in the civil administration of the ,Third Reich,., 
The defendants were the lower echelon of the higher dignitaries 
who sat in the dock before the IMT. 

The indictment consisted, of eight counts: crimes against peaG~ 
(1 and 2), mistreatI1lent of PW's, against only seven defendants:; 
(8), criI1lesagainst humanity before the war (4), crimes against 
humanity and war crimes after the war started (5), plunder ot, ' 
property in occupied areas (6), deportation of slave labor (7),," 
membership in criminal organizations, (8). Count Four was di~;1 
missed. The trial continued on the remaining seven counts." The,'J 
sentences were as follows: ' '9 
Berger ______________________ ---------------------------___ 25 yr. 
L~rnerB _______________ ~ _________________________________ -20 yrs 
Vee.enmayer ____________ c ____ ~ ____________________________ ,20 yr. 

19 III 2'~ O/,,~a.t' q~mi~18, OJ). cit. n. 14, pp. 1200-1201. 
20 Ibid .• pp. UG6-11&~. . 

·'t, 

21 Case 2,. ~orted in U Tritll. 0' Waf' qnminalf. OJ). (!it.. pp. 866-889. 
221bld., p. ni. ' , . 
28 Ibid., -Pp. 864. 81'1. " , _ , , , ~I 

2. Qase ,11. rep,o~ ,In Y,ola., ~Ir~ ~,~I1 al)d XIV ,TrW.' 01 We" C"tnl~. 01). olt. _j, ' 
lUS The opinion and Judgment t. contained in Xl\1' Tt"UJla 01 War Critn#&4lf, olb _~(t.'~' 

pp. 808-S86. ~1'1 
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}(oerner ______________________________________________ ~ ____ 16 yrs 
Pleiger _________________ ...:. ___________________________________ 15 yrs 
}(ehrl _____________________________________________________ 15 yrs 
}(rosigk ____________________________________ . _______________ 10 yrs 
}(eppler ______________________ " ____________________________ 10 yrs 

Darre_____________________________________________________ 7 yrs 
VVoerrnann _________________________________________________ 7 yrs 
Dietrieh ___________________________________________________ 7 yrs 
VVeizsaeeker _______________________________________________ , 7 yrs 
Rasehe. ___________________________________________________ 7 yrs 
"on ]dayland ______________________________________________ 7 yrs 
Schellenberg _______________________________________________ 6 yrs 
Bohle_____________________________________________________ 5 yrs 
Puhl ______________________________________________________ 5 yr. 
Ritter _____________________________________________________ 4 yrs 
Meissner __________________________________________________ .NG 
Stuckart __________________________________________________ .Tirne served 
Erdrnannsdorff _____________________________________________ NG 

e. U.S. v. Flick." Three of the twelve cases concerned in­
dustrialists. They were the Flick, I.G. Farben, and Krupp trials. 
Flick will be discussed first. Flick was a powerful steel magnate 
and industrial promoter. He was indicted along with his five 
principal associates. The indictment contained five counts: (1) 
deportation of slave labor, (2) plunder of property in occupied 
areas, (3) crimes against humanity in the pre-war years, (4) 
financial support of the SS (two defendants only) and (6) mem­
bership in the SS (one defendant only). The indictment was filed 
on 8 February 1947 and the judgment rendered on 22 December 
1947. 

The results of this trial are as follows:" 
Dsfendant Counts 1 • , '" IS Ssntenoe 

Flick_______________ G G G 7 year. 
Weiss_______________ G NG ~ 2% year. 
Steinbrinck _________ . NG NG S G G 5 year. 
Burkart __ ~__________ NG NG [ Acquitted 
}(aletsch____________ NG NG Acquitted 
Terberger ___________ NG NG Acquitted 

f. U.S. v. Krauch (I.G. Farben Case)." Twenty-four indi­
viduals were indicted, twenty of whom .. were members of I.G. 
Farben's governing body, the .. Vorstand .... T)le other four were 
important officers of the corporation. Twenty-three were actually 
tried. The indictment contained five counts: (1) crimes against 
peace (Digressive war); (2) plunder of property in occupied 
areas, (3) slave labor; (4) membership in the SS; and (5) .con­
spiracy to wage aggressive war. The judgment of the tribunal 
was handed down in July 1948. All twentycthree of the defend-

19 III Tt'iah 01 Wat' Criminah. op. cit., n. 14, PP. ~~Oo-1201. 
21 Ibid., pp. 1194-1213. 
28 Cue " reported In Vola. VII and VIII, Triala 01 Wat' Criminale op. cit., n. 14, an_d in_X 

Law Report. 01 Triala 01 War,primitlah 01'. cit., n. 16 pp. 1-88. 
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ants were acquitted on counts 1 and 5." All three who were in­
dicted under Count 4 were acquitted. '0 Only five were found 
guilty under Count 3: Krauch, Ambros, Buetifisch, Duemfeld, 
and Ter Meer." Nine were convicted and fourteen acquitted on 
Count 2." Ter Meer was the only defendant found guilty under 
two counts. Ten defendants were acquitted and thirteen convicted. 

Sentences were as follows:" ).Lrnbro8 _____________________________________________________ 8 yrs 
Duemfeld ___________________________________________________ 8 yr. 
Ter )leer __________________________________________________ ~7 yrs 
lCrauch _____________________________________________________ 6 yrs 
BueUft.ch ___________________________________________________ 6 yr. 
Von Schnitzler ______________________________________________ 6 yrs 
Schmltz. ____________________________________________________ 4 yr. 
Ilgner ______________________________________________________ 8 yr. 
Haefiiger ____________________________________________________ 2 yr. 
O.ter _______________________________________________________ 2 yr. 
Buergln _____________________________________________________ .2 yr. 
Kugler _____________________________________________________ .1Iio yr. 
Jaehne __________________ .-----------------------------_____ .11io yr. 

g. U.S. V • Krupp." This is the third and last trial of the in- -
dustrialists. Gustav Krupp was indicted before the IMT. How­
ever, he was too infirm to stand trial. Here his forty-year-old _ 
son was indicted along -with eleven other officials. The Krupp 
organization was the largest manufacturer in Germany. The in­
dictment indicated that the officials of this firm were engaged in 
the slave labor program (Count Three) and in the economic 
plunder of occupied areas (Count Two) similar to the defendants 
In the Flick case. Two additional counts were added, that of 
crimes against peace (Count One) and conspiracy to commit 
crimes against peace (Count Four), because it was alleged that 
the Kropp firm took the lead in secret rearmament, supported 
Hitler's':seizure of power, and cooperated willingly in the rearma--­
ment of ,Germany for foreign conquest. 

The trle.i- lasted from early December 1947 to the end of June 
1948. On April 5, 1948 the Tribunal granted a motion for a find-! . 
ingof not guUty oh Count One and Count Four." The following; 
are -the findings and sentences :,,! 

29 VIII rrlplt;of;:War'Crimltacd., OJ). (lit •• p. 1128. 

80 Ib,id •• . p" laO'~ 
811614 •• pp. 1'1'81-1196 • 
.. -tbid .• ·pl>.'~r~ll". 
88lbltf •• ,PPo, , 1206-1210. 
U C ... 10, reported, In.lX TMli 01 'W",.' Crltn'tud., op_ :Clt. and X LaW Report. of Tri4t.t 

01 WM CrlmltlGb. OJ). olt •• p,p. 69-171. , 

811 IX Triali o/'We,. C"mtta'"'~"OP' o~t;. p. 1819. 
88lbid., pp. 1449-1461. . . 
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Defettdant Count. I 8 BmtftlOB 

Alfried Krupp_________________________ G G 12 yro 
Loeser_________________________________ G G 7 yrs 
lioudremont____________________________ G G 10 yrs 
Mueller________________________________ G G 12 yr. 
Jans8en _____________________ ~ _________ . G G 10 yrs 

Ihn____________________________________ NG G 9 yrs 
Eberhardt_____________________________ G G 9 yrs 
Korschan______________________________ NG G 6 yr. 
Buelow________________________________ NG G 12 yr. 
Lehrnann______________________________ G 6 yrs 
Kupke_________________________________ G Time served 
Ptlrsch ________________________________ . NG NG Acquitted 

h. U.S .. v. Von Leeb (The High Command Case)."' The cases 
of Generals Von Leeb and List comprise, from the military point 
of view, two of the most important of the twelve Subsequent 
Proceedings. Here were the trials of high military figures for 
the manner in which they conducted the war and the manner in 
which they governed unruly occupied areas. 

The first was the trial of the high command of the German 
Army. Fourteen general officers were indicted under four counts: 
(1) crimes against peace; (2) war crimes; (3) crimes against 
humanity, and (4) conspiracy to commit these three crimes. The 
court dismissed charges 1 and 4. This was in line with the pat­
tern in the Subsequent Proceedings. Rarely was an individual 
convicted of crimes against peace.88 The principal war crimes 
charged concerned the Commissar Order for the killing of Com­
munist political advisors in the Russian Army, the Barbarossa 
Jurisdiction Order for the suppression of guerrilla warfare, the 
Commando Order for no quarter against British l'aiding parties, 
and the Night and Fog Decree for the secret deportation of in­
dividuals.· Crimes against humanity (Count Three) dealt with 
the activities of race execution teams operating in areas con" 
trolled by the defendants. The following findings and sentences 
were handed down on 28 October 1948 :'. 

DefenMnt q~ntB • • SentencB 
Von Leeb ______________________________ NG G 8 yrs 
Schnlewlnd____________________________ NG NG Acquitted 
Sperrle ________________________________ NG NG Acquitted 
Kuechler _______________________________ G G 20 yr. 
lioth__________________________________ G G 15 yr. 
Relnhardt______________________________ G G 15 yr. 

31 Case 12, reported In Vola. X. and XI Triale of War Crim'~ and In XII LGW Repl)t'~, of 
Tri4lI 01 War Crimlnall. . ", ., 

38 The exception was the con~tloD ot von Weisaaeoker and three other d.t.l!;~nte for 
crimes a .. lnat peace In U.S. v. WB(nGeCfut" XIV Trlalt 0/ WGr'Crimnw.. -pp. 848, 889, 416. 
481S. 

38 Individual ,flndlnp are In XI Tri4lI 0/ War Crim~, GP. olt., pp. 5118-895. The 'enteDCft 
are at pp. 695, 696 ot the .ame volume. 
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Defendant Counte I , Sent6nH 

von Salmuth___________________________ G G 20 yr. 
Hollidt________________________________ G G 5 yr. 
Roque.________________________________ G G 20 yr. 
Reinecke ______________________________ . G G Life 
WarlimonL____________________________ G G Life 
Woehler_______________________________ G G 8 yr. 
Lehmann______________________________ G G 7 yrs 

i. U.S. v. Li8t (Hostages Case). 40 This second military case 
dealt principally with the actions of the occupation authorities in 
Yugoslavia and Greece. A second element was the destruction of 
property during the evacuation of Finland and Norway, The case 
receives its name from the widespread use of hostages and re-' 
prisal prisoners in order to discourage partisan warfare in Yugo­
slavia and Greece. 

Twelve German Army generals were indicted on four counts: 
(1) excess shooting of hostages, (2) plunder and destruction of 
property, (8) iII treatment of prisoners of war, and (4) slave 
labor. On 19 February 1948 the court handed down the follow­
ing findings and sentences:" 

Defet!MHt Counte 1 
List_______________________________ G 

• 8 

NG G 
.. Sentenoe 

NG Life 
VVeichs ___________________________ _ ____________________ Not tried 

because 
of IIInes •• 

Rendullc __________________________ . G NG G G 20 yr. 
Kuntze____________________________ G NG G G Life 
Foertsch __________________________ . NG NG NG NG Acquitted 
Boehme ___________________________ . ____________________ Suiclde 
Felmy _____________________________ G G NG NG 15 yrs 
Lanz______________________________ G NG G NG 12 yrs 
Dehner ____________________________ G NG NG NG 7 yrs 
Leyser . ___________________________ . NG NG G G 10 yr. 
SpeldeL ___________________________ . G NG NG NG 20 yr. 
Geitner ________________________ .___ NG NG NG NG Acquitted 

j. The SS CMe8. Th~ SS Cases comprise the three remain. ,: 
ing Subsequent Proceedings. They were U.S. v. Ohlendorf 
("Einsatzgruppen Case")," U.S. v. Pohl (Concentration Camps) ," 
and U.S. 11. Greifelt (The RuSHA Case)." 

The Einsatzgruppen were extermination units whose mission 
was to kill minority races in occupied areas, particularly Jews 
and Gypsies. Twenty-two were indicted. Twenty-one were con· 

'J' 
victed of serious participation in this murder program. The reo 
maining defendant was sentenced to time already served. The 

",0 Cue 7, reported tn XI Tried. 01 Wcw Crimlnale. pp. 7159-1al •. 
U Individual ftndln .. are In lbUl., pp. 11162-1317. The .entencM are In· the same volume 

at 1818-1819. 
42 Case ., reported tn IV Triala' of Waf' Crimi.alt. pp. "8-598. 
43 Cu. '. reported in V TriGh 01, Waf' Criminate. pp. 195-1260. 
4" Cue 8, ",portea 1n Vol8. -."', and V"Tfol4l. 01 War Crithfn4la. 
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sentences were severe compared to those handed down by the 
other tribunals.· However, the enormity of the crime called for 
such punishment. Fourteen were sentenced to hang, two to life 
In prison, three to twenty years, and the remaining two to ten 
years each." 

Oswald Pohl and seventeen others were indicted principally 
for their administration of the concentration camps. Three were 
sentenced to hang, three to life in prison, two to 20 years, one 
to 15 years, and six to ten years each. Three were acquitted." 

The third SS case, known as the RuSH A case is a peculiar 
mixture of race hatred and pseudo-science. RuSHA is the Ger­
man abbreviation for the race and settlement Main Office, an SS 
agency. Its purpose was to strengthen biologically and territori­
ally the German nation at the expense of conquered countries. 
Fourteen were indicted. One was acquitted. Of the remaining 
thirteen one was sentenced to life in prison, two to twenty-five 
years, one to twenty years, three to fifteen years, one to ten 
years, and five to time served." 

C. The International Military Tribunal for the Far East 
This tribunal was the Far Eastern counterpart of the Interna­

tional Military Tribunal which sat at Nuremberg. However, it 
did not base its jurisdiction on documents pertinent to the Euro­
pean Tribunal such as the Inter-Allied Declaration signed at St. 
James's Palace, London, at 13 January 1942, the Moscow Declara­
tion of Oct. 30, 1943, the London Agreement of 8 August 1945, 
and the Charter annexed thereto. 

The basic policy for the trial and punishment of Japanese war 
criminals was the Potsdam Declaration of 26 July 1945 jointly 
issued by China, the United Kingdom, and the U.S.A. The 
U.S.S.R. subsequently adhered to it. By the Instrument of Sur­
render, signed on 2 September 1945, Japan accepted the provi­
sions of the Potsdam Declaration. General MacArthur, as Su­
preme Commander of the Allied Powers, was then directed by 
the United States to proceed with the trial of Japanese war crimi­
nals." Though approved by other nations this action was uni­
lateral on the part of the United States. General MacArthur, 
acting under the authority of the Moscow Conference of 26 De­
cember 1945, established the International Military Tribunal for 
the Far East on 19 January 1946.'" Because of the fundamen-

4~ IV Triala of War Ct"imitlala. pp. 587-689. 
46 V Tf'ialf 01 Waf' CnmHud •• pp. 1062-1004.. 11138. 
411bid.. pp. 165-167. 
4818 Dept. 01 State Bulletin 428-4-27, at p. 426 (1946), 
49 JudtJlMnt 0' the IntemGtionGi Milit&rv Trlbuncd, 1M the Faf' ElUt, November 4-12, 19'8, 

pp. 6-6. Tbl. juqment bal not been printed and pubU.bed on the leale of the juqroent at 
Nurembel"l'. The 1213 paire majority opinion baa been printed In six paper bound volumes. 

AGO 5e2lB 233 



tally international character of such a trial it was felt that the 
original United States. directive should be followed by a truly 
allied directive." This was done on 8 April 1946 by a policy de­
cision of the Far Eastern Advisory Commission entitled .. Appre­
hension, Trial and Punishment of War Criminals in the Far 
East."" Based on this policy decision a new directive was issued 
to General MacArthur on 28 April 1946. 

The tribunal consisted of 11 judges, one each from Australia, 
Canada, China, France, Great Britain, India, Netherlands, New 
Zealand, Philippines, Soviet Union, and the United States. 

Twenty-eight were indicted. Two died and one became ill. 
Trial proceeded as to the remaining twenty-five. All twenty-five 
were found guilty on one or more of 10 counts of the 55 count 
indictment." Seven were sentenced to hang, sixteen to life in 
prison, one to twenty years, and one to seven and one-half years 
in prison." 

There was nothing in the Far East comparable with the Sub­
sequent Proceedings at Nuremberg. The remaining group of re­
ported war crimes trials are those at the national level. 

D. National War Crimes Trials 
Many of the national war crimes trials are unreported. The 

most valuable assembly of these trials was made by the United 
Nations War Crimes Commission. This commission summarized 
and analyzed 89 such trials. Of Five were from the 12 Subsequent 
Proceedings, the Justices, Flick, Krupp, I.G. Farben, and the 
High Command cases. The other 84 were mostly national in 
character, the majority being U.S. and British cases. 

The United States trials were largely conducted by military 
commissions, whose jurisdiction is based on the customary inter­
national law of war." These commissions limited themselves to 

GO In Hi'l'ottI. v. MaoAt'thu,.. 888 U.s. 197, 98 L. Ed. 1902, 68 S. Ct. 191 (1948) the Supreme 
Court retuled to hear a plea for a writ ot habeas corpus beeause of the International character 
of the IMT for the Far ENt. 

til Horwitz. The Tokuo Trial. International Conalllation Pamphlet 466 (N.Y,; Carnesrle 
Endowment tor International Peace, Nov. 1950) pp. 4/19-482. 

li2 The ten counts and the number convicted under each one are 81 follows: Count 1, con­
.plracy to commit crimea againet peace, 24 convicted; Count S1, all'"reallv. war .. alnst Chin" 
22 convicted; Count 19 • • ,,,,,reaslve war .... alost the U.S.A., 18 convlotedi Count 81, agg~lve 
war .. atnat the British 'Commonwealth, 18 eonvlcted; Count ". Q8T(!IIslve war against the 
NetherhLnds. 18 eonvtcted: Count II. aggressive war against France, 2 eonvicted: CoUnt 16, 
Ql're8sive war againat the U.S.S.R. In 1988, 2 convicted: Coune ~6, aO'l'i!Islve :war. against; 
the U.S.S.R. in 1989, 3 convicted: Count U. war crimes against -PW'a and civilians In occupied 
areas. Ii convicted: Coune 66. failure to correct or to prevent the commlsalon of war crime. 
b;y aubordlnates, 7 convicted. 

1S8 Ibid., pp. 1187-1218. 
IS" The 89 cases are contained in the lIS Volume Law Reports of Triall of War Crlml'nm., 

op. olt., n. 16. 
611 See FM 27-10, Tks Law of Land W",.fare, 19156, para. 18, fot a, compatlaon of the 

jurilKllction of • milltaloy''-commtulon 'and <. coul'toh1artlal. 8ee' also Green, "The Ml1Itary Com· 
ml8aton," 42 Am. J. Int'l L. 882 (1948). 
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war crimes in the traditional sense. They sat both in Europe 
and Asia. 

The Supreme Court has had occasion to hear pleas for writs of 
habeas corpus from the accuseds before three American military 
commissions. The first was Ex parte Quirin" wherein the Su­
preme Court granted a hearing because of the fact that the com­
mission sat in the United States. It upheld the jurisdiction of 
the commission despite the fact that the civil courte were func­
tioning, because the charges against the defendants involved 
what the court considered to be a war crime. 

In Re Yamashita" the Supreme Court also granted the peti­
tioner a hearing because the commission was sitting in the Philip­
pines, then under the jurisdiction of the United States. However, 
in Johnson v. Eisentrager" the Supreme Court refused a petition 
from the defendant because· the commission sat in China and 
sentenced the German accused to incarceration in Germany. 

No tabulation has ever been made of the actual number of 
trials and the number of defendants tried at the national level by 
States during and since World War II. As late as January 1961 
West Germany was averaging one trial every three weeks. On 
January 13, 1961, a Warsaw court sentenced an accused for war 
crimes committed during the Nazi occupation. In December 1961 
the Israeli court convicted Eichmann of what were essentially war 
crimes. At Dachau, Germany, alone, the American military com­
missions tried 489 cases involving 1672 accused. 1416 were con­
victed." 

III. LEGAL PROBLEMS IN THE WAR CRIMES TRIALS 

A. The Charges 
1. Crimes Against Peace 
a. The Pact of Paris, 1928. The damage, destruction and the 

staggering number of casualties in World War I led to a severe 
reaction against the concept that nations could resort to war 
for any reason. In 1928 a conference was convened at Paris for 
the purpose of drafting an international agreement by which 
States would renounce the use of war as an instrument of inter­
national policy. When this treaty known both as the Pact of 
Paris and the Kellogg-Briand Pact, became effective July 24, 1929, 

lI6 EI17 vart6 Quirin. 317 U.S. I, 8'1 L. Ed. 8, 88 S. Ct. 2 (U'42). 
67 Be Yamashita.. 827 U.S. I, 90 L. Ed. 499, 66 S. Ct. 840 (1946); anal,zect In IV,Lsw Report. 

of Tf'14ls of Wal' Cl'iminale. pp. 1-95. 
1S8 Joh1'l'cm v. EUentt'406t'. 889 U.S. 768, 8' L. Ed. lI!:1~I. '10 S. Ct. 986 (1950): analysed In 

XIV La,w Report. of Tt'i4" of Waf' Crimincm, Pp. 8-38. 
1i9 "The Simpaon Rtport;" t(,) the Seeretal')' of the _ Arm,., .14 8ep. 1948,- p. 1 •• ubJeotl '8unt)' 

of the Trials of War Crimes Held at Dachau. Germany. 
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15 signatories (including Germany, United States, France, United 
Kingdom, Italy, and Japan) and 31 adhering states (including 
China, Ethiopia, Finland, Hungary, and the U.S.S.R.) had be­
come parties.6• By 1938 seventeen other parties had adhered. 
Various qualifications and interpretations were placed upon the 
proposed treaty in the correspondence, perhaps the most imPortant 
being the United States note delivered to the principal Foreign 
Offices on June 20, 1928, that "It believes that the right of self­
defense is inherent in every sovereign state and implicit in every 
treaty. No specific reference to that inalienable attribute of 
sovereignty is therefore necessary or desirable. It is no less 
evident that resort to war in violation of the proposed treaty by 
one of the parties thereto would release the other parties from 
their obligations under the treaty towards the belligerent states."" 
It was this Pact of Paris which formed the cornerstone of the 
crime of aggressive war charged at Nuremberg and Tokyo. 

b. Arguments against the crime of aggressive war. Four 
principal arguments were advanced at the trials against the 
crime of aggressive war. These objections are: (1) "No crime 
without a law"; (2) "You also"; (3) No definition of aggressive 
war; and (4) The difficulty of linking a particular defendant with 
a crime of such a nature. 

(1) Nulla Peona Sine Legis. This was the first occasion 
in modern times in which individuals had been punished for their 
participation in the acts of a State which had unjustifiably initi­
ated war. Conseqcently it was argued that if the acts of indi­
viduals who planned, initiated, or waged aggressive war were to 
be punished then such a law should be promulgated to be opera­
tive in the future and not to be retroactively applied to pasta-cts. 
The International Military Tribunal answered this objection as 
follows :" 

The Charter [which stated that such a crime exists] is not an arbitrary 
exercise of power on the part of the victorious Nations, but in the view of 
the Tribunal, as will be shown, it is the expression of international law 
existing at the time- of its creation. 

• • • • • • • 
It was urged on behalf of the defendant. that a fundamental principle 

of all law-international and domestic-is that there can be no punish­
ment 'of"crhne without a pre-existing law. It was submitted that ex p08t 
/aew punishment. is abhorrent to the law 6f all civilized nations, 'that no 
sovereign_ power had made aggressive war a crime at the time that the 

eo IV 2't-filties •. Conventions, International Aots, Pt'owcole and Aot'tlements Between the 
U.ited States lind other Penons, 1918-1981, p. 6180. 

'0'1 'Note ot til. Government of the United States to the Governments of Belgium. Czeeho­
slovakia, France. German)', Great Britain, Irish Free"State, Italy. Japan and Poland. contained 
In I Fot'tlion Relcti9ns, 0/ the United StilUS 1928, p. 91. 

02 Nal' CotI-spiraoS/' lind Agora.rion, Opinion. lind Judoment (Washington: U.S. Govern­
ment Printing Offtce, 19'7) PP. 48-61. 
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alleged criminal acts were committed, that no statute had defined aggres­sive war, that no pen~lty had been fixed for its commission, and no court had been created to try and punish offenders . • • • • • • • This view [that such a crime existed] is strongly reinforced by a con­sideration of the state of .international law in 1989, so far as aggressive war is concerned. The General Treaty for the Renunciation of War of 27 August 1928, more generally known as the Pact of Paris or the Kellogg­Briand Pact, was binding on 68 nations, including Germany, Italy, and Japan at the outbreak of war in 1989. In the preamble the signatories declared that they were: 
"Deeply sensible of their solemn duty to promote the welfare of mankind; persuaded that the time has come when a frank renuncia­tion of war as an instrument of national policy should be made to the end that the peaceful and friendly relations now existing between their peoples should he perpetuated .... all changes in their relations with one another should be sought only by paciAc means. . . . thus uniting civilised nations of the world in a common renunciation of War as an instrument of their r,tational policy ..•. " The first two articles are as fonows: 

"Article I. The High Contracting Parti.s solemnly declare in the names of their respective peoples that they condemn recourse to war for the solution of international controversies and renounce it as an instrument of national policy in thefr relations to one another." "Article II. The High Contracting Parties agree that the settlement or solution of all disputes or conflicts of whatever nature or whatever origin they may be, which may arise among them, shan never be sought except by pacific means." 
The question is, what was the legal effect of this Pact? The nations who signed the Pact or adhered to it unconditionally condemned recourse to war for the future as an instrument of policy, and expressly renounced it. After the signing of the Pact, any nation resorting to war as an instrument of national policy breaks the Pact. In the opinion of the Tribunal, the solemn renunciation of war as an instrument of national policy necessarily involves the proposition that such a war is illegal in international law; and that those who plan and wage such a war, with its inevitable and terrible consequences, are committing' a crime in so doing. War for the solution of international controversies undertaken as an instrument of national policy certainly includes a war of aggression, and such a war is therefore outlawed by the Pact. As Mr. Henry L. 'Stimson, then Secretary of State of the. United Stat.s •• aid in 1982: "War between nations was renounced by the signatories of the Kellogg Briand Treaty. This mean. that it has become throughout practically the entire world ... an illegal thing. Hereafter. when nations engage in armed conflict, ,either one or both of them must be termed violators of this general treaty law .•.• We denounce them as law breakers." 

But it is argued that the Pact do •• not exPllIs.ly enact that such wavs " are crimes, or set up courts to try those who make such wars. extent the same i. true with regard to the law. of war Hague Convention. The Hague Convention of 1907 certain methods of waging war. The •• included the of prisoners, the employment of poisoned weapons, 
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flags of truce, and similar matters. Many of these prohibitions had been 
enforced long before the date of the Convention; but since 1907 they have 
certainly been crimes, punishable as offenses against the laws of war; yet 
the Hague Convention nowhere designates such practiees as criminal, nor 
is any sentence prescribed, nor any mention made of a court to try and 
punish offenders. For many years past, however, military tribunals have 
tried and punished individual. guilty of violating the rule. of land war­
fare laid down by this Convention. In the opinion of the Tribunal, those 
who wage aggressive war are doing that which is equally illegal, and of 
much greater moment than a breach of one of the rules of the Hague 
Convention. In interpreting the words of the Pact, it must be remembered 
that international law is not the product of an international legislature, 
and that such International agreements as the Pact of Paris have to deal 
with general principles of law, and not with administrative matters of 
procedure. The law of war is to be found not' only in treaties, but in the 
customs and practices of states which gradually obtained universal recog­
nition, and from the general principles of justice applied by jurists and 
practised by military course. This law is not static, but by continual 
adaptation follows the needs of a changing world. Indeed, in many cases 
treaties do no more than express and define for more accurate reference 
the principles of law already existing. 

The view which the Tribunal take. of the true interpretation of the 
Pact i •• upported by the international history which preceded it .... 03 

(2) Tu Quoque. This doctrine which means literally "you 
also," was urged by the Germans in justification of their acts. 
They argued that at least one (the U.S.S.R.) and possibly more 
of the prosecuting nations had themselves waged aggressive wars 
contemporaneous with those of the Reich. The court answered as 
follows: 

Under general principles of law an accused does not exculpate himself 
from a crime by showing that another committed a similar crime either 
before or after the alleged commission of the crime by the accused.e• 

(8) Definition of the term "aggression." The defendants 
argued that states possess the right to determine unilaterally 
whether or not their decision to wage war is justified. Conse­
quently this term has not acquired a sufficient objective meaning 
in international law." The IMT dismissed such an argument." 

(4) The identity of tho8e guilty. The question that proved 
most troublesome to the courts was not whether the war by 

e3 The C9Urt. In relatini' this history. put particular emphasis upon the draft Treaty of 
Mutual Aulstance of 1923. the Protocol for the Paclftc Settlement of International Dispute. 
(Geneva Protocol) of 1924, tbe Auembly of the Lealue of Nations Declaration of 1927. and 
the Havana Resolution of 18 February 1928. all of which underscored tbe emerelne concept 
of the Cl'ilDlnal nature of .... reeslve war (Ibid .• pp. IU-ti8). 

'" U.S. v. Von lHhJb, op. cit.. n. 87. p. 482. 
eri'The term Is bard to deAne In the abstract. See tbe dlSCWlSlon of efforts between 192:0 and 

1960 to defl.ne •• ........ Ion .. In Stone, Lag"' Contf'Ole of IntsMltJtiontJl Conflict (N.Y.: Rine­
hart. 19") pp,_ 880-884. Coneute c .... are another matter. Aa far .. Germany's wars were 
eonaerned the followlll&' _observation is In point: "No one can read the aeeounte of the 
Hitler cont .... naea with hla lr8neraJa without concludln.. that the wars of the Tblrd Belch 
were Q .. l'euJve wars under -any conceivable definition of that expresalon" (T&)'Ior. FiuI 
Report, op. oit •• p. -no). 

e6 Opmion cmd Jud""..,.t, op. oit .. n. a8. p. 88. 
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Germany and Japan was aggressive or not, but how to assess 
each defendant's relation to the crime." Tribunal Va, set up 
under Control Council Law No. 10 and U.S. Military Government 
Law No.7, employed the following standard for determining 
the guilt or innocence of a defendant accused of crimes against 
peace." 

We are of the opinion that as in ordinary criminal cases, so in the 
crime denominated aggressive war, the same elements must all be present 
to constitute criminality. There first must be actual knowledge that an 
aggressive war is intended and that if launched it will be an aggressive 
war. But mere knowledge is not sufficient to make participation even by 
high ranking military officers in the war criminal. It requires in addition 
that the possessor of such knowledge, after he acquires it shall be in a 
position to shape or influence the policy that brings about its initiation or 
its continuance after initiation, either by furthering, or by hindering or 
preventing it. If he then does the former, he becomes criminally respon~ 
sible; if he does the latter to the extent of his ability, then his action 
shows the lack of criminal intent with respect to such policy. 

If a defendant did not know that the planning and preparation for 
invasions: and wars in which he was involved were concrete plans and 
preparations for aggressive wars and for wars otherwise in violation of 
international laws and treaties, then he cannot be guilty of an offense. If, 
however, after the policy to initiate and wage aggressive wars was formu­
lated, a defendant came into possession of knowledge that the invasions 
and wars to be waged were aggressive and unlawful, then he will be 
criminally responsible if he, being on the policy level, could have in­
ftuenced such policy and failed to do so. 

If, and as long as, a member of the armed forces does not participate 
in the preparation, planning, initiating, or waging of aggressive war on a 
policy level, his war activities do not fan under the definition of crimes 
against peace. It is not a person's rank or status which is the relevant 
issue for determining his criminality under the charge of crimes against 
peace, but his power to shape or influence the policy of his state. 

c. The Crime of Aggressive War Before Tribunals Other 
than the [MT. The charge of aggressive war did not fare as well 
at the Subsequent Proceedings as it did at the trial of the major 
war criminals. Telford Taylor has summarized the result as 
follows: 

Since the IMT judgment, six additional cases involving this charge 
have been determined. In the four such ·cases at Nuremberg, the accusa­
tion failed against the military leadere and the Farben and Krupp 
directors, but prevailed against five highly placed diplomats and govern­
ment ministers. On 80 June 1948, a tribunal Sitting .at Rostatt (in the 
French .Zone) convicted the prominent Saar industrialist Hermann 
Roechling of waging, but not of planning," aggressive wars, but upon 
review of the judgment, in January 1949 this charge was quashed. At 
Tokyo, however, the International Military. Tribunal for the Far East 
convicted all of the twenty-five Japanese defendants of "crimes against 
peace." 69 

61 Taylor, Final RePort, op. cit., ft.. 4, pp. 221-222. 
68 U.S. V. Von L6f1b, 01'. cit .• D. 87, pp. 488-489. 
69 Taylor,' Final Report, 01'. cit., D. 4, p. 221. 

AGO 59Z1B 239 



d. The Future of the Crime of Aggressive War. The Nurem­
berg Trials are a precedent for the condemnation of aggressive 
war and the punishment of those individuals responsible for such 
war. Thus future defendants are in a poor position to argue the 
applicability of the doctrine nulla peona sine legis if they are 
tried for similiar crimes. However, there are a number of serious 
problems which remain unsolved. 

For example, there is a problem as to how criminal prosecu­
tion under the aggressive war count can be conducted in the 
future by anyone except the victor.'" 

A further problem arises from the fact that the crime relies 
on a careful and detailed understanding and record of the inner 
processes of the Government in question unless the entire reo 
sponsibility is to be imputed to a certain echelon of leadership. 
It is not likely that the future victors will find such meticulous 
records as were awaiting the victorious Allies when they entered 
Germany in 1945." Consequently the difficulty of obtaining evi­
dence which may establish the criminality of the acts of certain 
individuals may be a substantial one. 

A final problem is that prosecution of the aggressor for such a 
crime presupposes something close to total defeat of him. In 
limited wars neither side is reduced to such a state of defeat. 
Consequently prosecutions may only occur in the future where 
there is a total rather than a limited war. 

2. War Crimes 
Individual responsibility for war crimes. The term "war 

criminals" may be understood to include persons who (I) have 
committed war crimes, or (iI) have aided, abetted or encouraged 
the commission of war crimes." The nature of the military organ­
ization makes the application of this rule difficult in some cir­
cumstances. Four such circumstances will now be disclosed. 

(1) Responsibility of Superiors for Acts of their Subordi­
nates. One of the causes celebre of the war crimes trial which , 
followed World War II was the Yamashita Case." Yamashita 
was accused of the following war crime: 

'10 Finch haa Jl(tfnted out In "The Nuremhera' TrIal and International Law," 41 A.J.I.L. pp. 
10-8'1, (19'7) that. a victorious power would hardly sHow the defeated to eetabU.h or to 
participate, tn ~buna1a to try the leaders of the victor. however clear their a&'8'reeaJve Intent 
or acta. 8uch an oheervatlon points not to the defects In the law but to detecte In the 
poDtieal and judicial oreanllatlon of the International community. 

11 The proof of Individual ImpUcation would have proven more dlfllcult In Japan bad It 
not been for tb4t dlecovery of the complete diary of Marquit .JUdo, Lord Keeper of the Privy 
Seal. The diarY covered ~b. entire period under tnv_tleaUon and became the worJdnl' 
bible of the pl'08eOution (Horwltl, TM Tok2/D Trial, op. olt .• n. 151. p. 494). 

'12 Cir. 181. "Inveetll'atlon of War CrI!n ..... Headquarters, U.S. Forces. European Theater, 
I October 1945. 

'18 &I, l'GtllMkitG, 01'. mt .. n. &7. 
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While a commander of the armed forces of Japan at war with the 
United States of America and Its allies, unlawfully disregarded and failed 
to discharge his" duty as commander to control the operations of the 
members of his command permitting them to commit brutal atrocities and 
other high crimes against people of the United States and of its allies and 
dependencies, particularly the Philippines; and he ... thereby violated 
the laws of war. 
The evidence indicated that a considerable number of atrocities 

were committed by Japanese troops under Yamashita's command. 
Yamashita contended that most of these atrocities were com­
mitted or caused to be committed in units or by commanders who 
were remote from his headquarters, both physically and in terms 
of the chain of command and that there was no evidence pre­
sented that he had expressly commanded or knowingly permitted 
any of the charged crimes. 

The Supreme Court of the United States saw an affirmative 
duty on the part of a commander In Yamashita's position." 

It is evident that the conduct of military operations by troops whose 
excesses are unrestrained by the orders or efforts of their commander 
would almost certainly result in violations which it is the purpose of the 
law of war- to prevent. Its purpose to protect civilian population's and 
prisoners of war from brutality would largely be defeated if the com~ 
mander of an invading army could with impunity neglect to take reason· 
able measures for their protection. Hence the law of war presupposes 
that its violation is to be avoided through the control of the operations of 
war by commanders who are to some extent responsible for their 
subordinates. 

This is recognized by the Annex to Fourth Hague Convention of 1907, 
respecting the laws and customs of war on land. Article I lays down as 
a condition which an armed force must fulfill in order to be accorded the 
rights of lawful belligerents, that it must be "commanded by a person 
responsible for his subordinates." 36 Stat. 2295. Similarly Article 19 of 
the Tenth Hague Convention, relating to bombardment by naval vessels, 
provides that commanders in chief of the belligerent vessels {(must see 
that the above articles are properly carried out," 36 Stat. 2389. And 
Article 26 of the Geneva Red Cross Convention of 1929, 47 Stat. 2074, 
2092, for the amelioration of the condition of the wounded and sick in 
armies in the field, makes it 41the duty of the commander·in-chief of the 
belligerent [16] armies to provide for the deteils of execution of the 
foregoing articles [of the convention] as well as for the unforeseen 
cases." And, finally, Article 43 of the Annex of the Fourth Hague Con· 
vention, 36 Stat. 2306, requires that the commander of a force occupying 
enemy territory, as was petitioner, "shall take all the measures in his 
power to restore, and ensure, as far as possible, public order and safety, 
wbile respecting, unless absolutely prevented, the laws in force tit 'the 
eeuntry." 

These provisions plainly imposed on petitioner, who at the time ,speci~ 
, lied was military governor of the Philippines, as well as cOlllml'l',!I~~cQf 
the Japanese forces, an 'Iffirmative duty ,to t,ake such me~.~~,q;".q,~ftJ~ 
within his power and appropriate in the circumstance. tOl\l'q~~91: 

. ',',,,'- ,', 
14 Ibid. at p. 18. 
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prisoners of war and the civilian population. This duty of a commanding 
officer has heretofore been. recognized, and its breach penalized by our 
own military tribunals. . .. 

The court in U.S. v. Von Leeb has discussed the problem of 
responsibility of commanders of occupied territories as follows:'" 

. . . Modern war such as the last war entails a large measure of 
decentralization. A high commander cannot keep completely informed of 
the details of military operations of subordinates and most assuredly not 
of every administrative measure. He has the right to assume that details 
entrusted to responsible subordinates will he legally executed. The Presi­
dent of the United States is Commander in Chief of its military forces, 
Criminal acts committed by those forces cannot in themselves be charged 
to him on the theory of subordination. The same is true of other high 
commanders in the chain of command. Criminality does not attach to 
every individual in this chain of command from that fact alone. There 
must be a personal dereliction. That can occur 'only where the act is 
directly traceable to him or where his failure to properly supervise his 
subordinates constitutes criminal negligence on his part. In the latter 
case it must be a personal neglect amounting to a wanton, immoral dis­
regard of the action of his subordinates amounting to acquiescence. 

Concerning the responsibility of a field commander for crimes com­
mitted within the area of his command, particularly as against the 
civilian population, it is urged by the prosecution that under the Hague 
Convention, a military commander of an occupied territory is per 8e 

responsible within the area of his occupation, regardless of orders, regu­
lations, and tlw laws of his superiors limiting his authority and regard­
less of the fact that the crimes committed therein were due to the action 
of the state or superior military authorities which he did not initiate or in 
which he did not participate. In this respect, however, it must be borne 
in mind that a military commander, whether it be of an occupied territory 
or otherwise, is subject 'both to the orders of his military superior and 
the state itself as to his jurisdiction and functions. ,He is their agent and 
instrument for certain purposes in a position from which they can re­
move him at will. 

In this connection the Yamashita case has been cited. While not a de­
cision binding upon this Tribunal, it is entitled to great respect because 
of the high court. which rendered it. It is not, however entirely applicable 
to the facts in this case for the 'reason that the authority of Yamashita 
in the tle1d of his operations did not appear to have been restricted by 
either his mtlitary superiors or the state, and the crimes committed were 
by troops under his command, whereas in the case of the occupational 
commanders in these proceedings, the crimes charged were mainly com­
mlted _t the instance of higher military and Reich authorities. 

It is the, opinion of this Tribunal that a state can, as to certain matters, 
under inte:a:national law limit the exercise of sovereign powers by a mili .. 
tarY commander in an occupied ,area, but we are also of the opinion 
that under international law and accepted usages of civilized nations 
that he has certain responsibilities which he cannot set aside or ignore 
by reason of' actlvlt!es of his own state within his area. He Is the Instru­
ment by which the occupancy exist •. It Is his army which holds the area 
In subjection; It is his might which keeps an occupied territory from re­
occupancy by the armies of the nation to which It Inherently belongs. 

111 OJ). olt •• n. 87. pp. 548. 644. 
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