that his men lay down their arms and that, he in turn, furn over
his 'sword. But he never intended to surrender his army. That
army would be allowed to Jeave.

It was then up to Congress to “capture” Burgoyne’s army.
Gates had failed because he did not have either a capitulation or
an unconditional surrender from Burgoyne. Congress did not re-
pudiate the agreement. Still its “ratification” was in a sense up
to Congress hecause Gates may have exceeded his authority as a
commander in entering into it. So might have Burgoyne, Con-
gress, therefore, asked Great Britain if she intended to ratify it.
Great Britain did not reply, partially because such ratification

¥ may have implied recognition of the continental Congress and the
i force under its authority. On January 8, 1778, Congress sus-
i pended the execution of the treaty until “a distinct and explicit
| ratification of the convention of Saratoga shall be properly noti-
l fied by the court of Great Britain to Congress.” Ratification never
L came. ' '

: Burgoyne was permitted to return to Great Britain. His army
 remained behind. In formal communications the men of this
f army were not referred to as prisoners of war. Nevertheless,
. they were PW for all intents and purposes. Burgoyne was to
L charge that “the public faith is broke.” It was if both he and
b Gates had bound their governments to a course of action. How-
. ever, it is not clear that they had.

k. Onme of the chief sources of the difficulties encountered in exe-
¥ cuting the terms agreed upon in this case by the military com-
5_ manders was the change of the title of the treaty from “capitula-
} tion” to “convention.” As has already been noted, a capitulation
¢ is a convention. However, it is only one particular type of con-
j vention, Its subject matter is restrictive. It must concern itself
b with the surrender of troops, or fortified places. At Saratoga the
f terms agreed upon were not that of the surrender but of evacua-
tion of territory. The political implications of the failure of Bur-
t goyne to surrender his army were too much for Congress to allow.
i Burgoyne appears correct in insisting that Gates substitute the
j term “convention” for “capitulation” in the final draft. Gates com-
. plied. Nevertheless, Congress, by its actions, turned what Bur-
¢ goyne regarded as a mere convention into a true capitulation.?
b, The capitulation of General Hull at Detroit. (1812).
[ Brigadier General Hull surrendered the ‘Américan fort and
 garrison at. Detrmt on August 16, 1812 accordmg to the follow-
i agreement: ‘
t There wes a second nonhostile relation involved here, ’thal. of & |uup;nil;nn of -.fm-

ile negotintions between Gates and Burgoyne were in progress. - (Bee FM 27-10 (1086),
ra. 485 for material on suspension of arms.) N
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Camp Detroit, Au_g:, 16, 18-12._

~ Capitulation of surrendering Fort Detroit, entered into. betweép- Major- |
General Brock, commanding his Britannic majesty’s forces, of the one
~ part, and Brig. General Hull, commanding the North-Western army _of A

‘the U. States, of the other part:

" Article 1st. Fort Detroit with all the troopas, regulars as well as’
militia, will be immediately surrendered to the British forces under ‘com- i
.mand of Major-General Brock, and will be considered -as: prisoners of -
. war, with the exception. of .such of the Militia of the Michigan territory, -
who have not joined the army. : S e
"~ Article 2d. AlL public stores, armas, and public documents, including
.everything else of a public nature, will be immediately given up. :
“Article 8d: - Priviite persons ‘and private property of every description -
will be réspected. S BT ' B
. Article: 4th, His excellency Brig. General Hull, having expressed a -
desire that a detachment from the state of Ohio, on its way to join the -
_army, a8 well ag one.sent from Fort Detroit under the command of Col.
.. M’Arthur, should be included in the above stipulation, it is accordingly -
" agreed to. It is, however, to be understood, that such parts of the Ohio’
militia ae have not joined the army, will be permitted to return home'
». on-condition that they will not serve during the war-~their arms, how-
- ever, will be delivered. up if belonging to the public.

Article 6th, The garrison will march out at the hour of 12 o'clock
this day, and the British forces will take immediate possession of the fort. .

J. MDOWEL, Lt. Col, Militia B. A. D. C.
1. B, GREGG, Major A. D. C.
(Approved) WILLIAM HULL, Brig. Gen.
JAMES MILLER, Lt. Col. 5th U. S. Infantry,
v - E, BRUSH, Col. 1st. Regt. Michigan Militia.
Lasnom {Approved) I-SAAC.BROQK, Maj. Gen. . . 38.-"

-Isaac: Brock, commanding the Britisk forces, accurately sum.
med up the:terms. of capitulation when he wrote: :
“4*. . ['TIhe Perritory of Michigan was this day by eapitulation, ceded
to the-arme-of :his Britannic majesty, without .any - other: condition than -
. ;the protection.-of private property. , . .1+ _ L
-Phe:United States Government  officials were furious at the
terms. :dn-“March 1814 General Hull was convicted by court-
martial:of he-following specifications: ; o
LG, Bl ‘onbth 15th of August, with personal fear and cowardice,
'by-avoiditighall personsl ‘dariger, or making &n attempt, to prevent the
enemy’'s;ierosaing sthe ‘river; jor to prevent the:landing by avolding-all .;;
‘personal danger, from reconnoitering or encountering the enemy. on
their nidréh towstlh Fort Detroit, and by hastily ‘sénding Hags of truce -
bo therdrenyiith-Gvertures for-capitulation; by anxiovsly withdrawing -
g o &P"’h@a}ﬁ&mﬂmﬁ troops o0, placeof -safety; . ... . by
calling in the-tibops, and-erowding them into-the fort; by a-precipitate  ;
13 th‘n"’-:n(ﬁnei!‘. . ﬂ.e ot Bothbash

the” United Stutes ahd Grest Britain, (Hgrtford, 1818);
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declaration to the enemy that he surrendered, bef_dre terms of capitula-
tion were signed, congidered, or even suggested. '

. Gen. Hull . . . shamefully and towardly surrendered a fine army,

-in lngh apirits, well supplied with ammunition, arms, and provisions,

. by a disgraceful capitulation with the enemy, containing no stipulation
. for the security and protection of such of the inhabitants of Upper
- Canada, as had joined the American standard; whereby the territorial
sovereignty, rights and property, were shamefully ceded to the enemy;

a brave and patriotic army wantonly sacrificed to the personal fear of

the commander, and the service of the U. States suﬂ’ered a grea.t and

aflicting losa. . . 1%

He was sentenced to be shot to death. However, President
Monroe reduced the sentence to dismissal.* On April 25, 1814,
the. following general order was published: :

The roll of the army is not to be longer dishonored by having upon it
the name of brigadier General William Hull.1?

Three aspects of General Hull’s surrender should be noted. The
first is that his surrender was effected without any real terms. It
was in fact a surrender without a capitulation. The protection of
private property was a duty imposed by the international law of
war. The agreement added nothing to the obligation already
upon the British Commander. The second aspect is that Art. 4 in-
cludes in the terms troops from Ohio. which have not yet joined
General Hull's army. Para. 472, FM 27-10 states that “a com-
manding officer’s powers [to capitulate] do not extend beyond
the forces and territory under his command.” A problem arises
when, as here, troops may technically be under command of an
officer but not under his control. Such troops may be tempted to
disregard the capitulation and to join other forces in the field.
Lastly, it must be noted that a shameful capitulation is still a
crime punishable by a specific United States domestic law Art,
99 (2) U.C.M.J. defines such an offense as follows: _

Any member of the armed forces who before or in the presence of the
enemy ghamefully abandons, surrenders, ot delivers up any command,
unit, place, -or military property which. it is his duty to defend shall

be punished by death or such other pumshment as a court-marital. may
direct.

c. Johnston's Camtulatwn in North Carolma (1865)

General Sherman and General Johnsbon met on April 17, 1865
te negotiate an armistice. General Sherman g first offer to Gen-
eral Johnston was that he accept the same terms of capitulation
as were given General Lee. This Johnston refused to do, contend-
ing that General Lee was surrounded. He was not. Johnston then
made a .counteroffer to Sherman that they should draw up:per-

16 Ibid,, p. 136, T

18 Ibid., p. 140. |
17 Ibid., p. 141,
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manent terms of peace and then use their influence with their ;
respective governments to obtain a confirmation of their action.® §

They met the next day, Johnston being accompanied. by Breck- 1
inridge, who attended as a major general because Sherman would 1
admit none of the civil authorities to the meeting. They agreed ]
to the following terms: _

1. The eontending armies now in the fleld to maintain the status quo
until notice is given by the commanding general of any one to its op-
ponent, and reasonable time—say forty-eight hours—allowed.

-%. The Confederate armies now in existence to be disbanded and con-
dueted to.their several State capitals, there to deposit their arms and
public property in the State arsenal; and each officer and man to execute
and file an agreement to cease from all acts of war, and to abide the °
action of the State and Federal authority. .

8. The recognition by the Executive of the'United States of the sev-
eral State governments, on their officers and legislatures  taking the

~oaths prescribed by the Constitution of the United States; . . . '

" 4. The re-establishment of all the Federal courts in the several States,

with powers ap defined by the Constltutmn of the United States and of

the States respectively.

" B. The people and inhabitants of all the States to be guaranteed, so
“far as the Executive can, their political rights and franchises, as well =~
a8 their rights of person and property, as defined by the Constltutlon‘-- 1
of the United States and of the States respectively. .

.8, The Executive authorlty of the Government of the United States ;
not to disturb any of the people by reason of the late war, so long as .
they live in peace and quiet, abstain from acts of armed hostﬂnty, and

" obey the laws in exlstence at the place of thejr residence. R L4

"Both oﬂicers were aware that they did not possess the authonty
o bmd the1r govemments to such an agreement. Therefore copies
were sent out fo the civil authorities on each gide for ratification.
The terms were reJected by the authorities in ‘Washington. There-
fore, on the 26th of April, the two officers met again. They soon
reed to' the follt)wmg capitulation: .

R All -gets of war, on the part of the tr00ps under General Johnston :]
command to-cease from. this' date.
2.  All arms and public property to be deposnted at Greensboro, and
delivered to .an ordnance officer of the United States Army.
8. Rolls of all the officers and men to be made in duplicate, one copy
to be reta‘ln&f by the ‘commander of the troops and the other to be given
T to aW’ otﬁcer to'be dedignated by General Sherman; each officer and man Y
to givé" hih "individual obligatfon -in writing riot to take up arms’’
" againdt the Gbvernment of the United States untll properly released 3
.- fhomy this. obllgation, - - ‘ R T Y

‘4. /The:-aide arms of ocfficers. and' thir private Torses ‘and baggage 1
to be retained by them.

18 Robert M. Huchq, General Johmlou. (D. Appleton and Company, 1808), 278
19 Ibid., pp. B8T4-275.

196 &GO 50318




E. This being done, all the officers and men will be permitted to return
to their homes, not to be disturbed by the United States authorities so
long as they observe their obligation and the laws in force where they
may reside.?? o

E Capitulations have traditionally been agreements between mili-
L tary men about military matters. This concept was clear in the
. mind of General Sherman. He refused to admit Confederate civil-
¢ ians to the negotiations. He referred the first terms, which were
 political, back to the civilian suthorities. No such referral was
| necessary for the gecond terms.? '

d. The surrender of General King on Batean.?

If the situation appeared critical to those on Corregidor and in- Aus-
tralia, how much blacker was the future to General King on -whom
rested the responsibility for the fate of the 78,000 men on Bataan. . . «
It was then that he sent his chief of staff, General Funk, to Corregidor
to inform Wainwright that the fall of Bataan was imminent and that
he might have to surrenderi . .. While he never actually stated during
the course of his conversation with Wainwright that General King
thought he might have to surrender, Tunk left the USFIP commander
with the impression that the visit was made «ppparently with a view
to obtaining my consent to capitulate.”

Though Wainwright ghared King's feclings about the plight of the
men on Bataan, his answer to Funk was of necessity based upon his own
orders. On his desk way & message from MacArthur which prohibited
gurrender under any conditions. When Wainwright had written ten days
earlier that if supplies did not reach him scon the troops on Bataan
would be starved into gubmission, MacArthur had denied his authority
to surrender and directed him “if food fails” to sprepare and execute
an attack upon the enemy.” To the Chief of Staff he had written that
he was “utterly opposed, under any cireumstances or conditions to the
ultimate capitulation of this command. . . . If it iz to be destroyed it
should be upon the actual fleld of batile taking full toll from the

... With no relief in sight and with no possible chance to delay the
enemy, General King then decided to open negotiations with the Japan-
ese for the conclusion of hostilities on Batean. He made this decision
entirely on his own reaponsibility and with the full knowledge that he
was acting contrary to orders.. .. ' : o '

... The first task wasto establish contact with the Japanese and
reach agreement on the terms of the surrender, - Col. E. .G, Willitms
and Maj. Marshall H. Hurt, Jr., both bachelors, volunteered to go for- .
ward under a white flag to request an interview for General King with
the Japanese commander. . . . . R

In the event the J a_p!mese commendet refused to meet General King,
Williams “was anthorized to discuss gurrender terms ‘himsgelf. These

——
20 1bid., pp. 277-278. ) ) } ) . -
21 Para. 478, FM 27-10 (1966} recownines that ciipitalations may: be arranged by political

puthorities. In such an event, the terms would neturally not be timited to military matiers.
22 Louls Morton, The War in the Pacifte, The Fell of The Philippines (Washington: u.s.
Gov. Printing Off., 1958}, pp- _IIHGB. reprinted with permisgion of -the Ghief, Military History,

Department of the Army.
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terms were outlined in & letter of instructions King prepared for
Williams. ‘The basic concessions Williams was to seek from the Japanese
was that -Luzon Force headquarters be allowed to control the movement
of its troops to prison camp. Williams was also instructed to mention
specifically the following points if he discussed terms with the Japanese: !

a. The large number of sick and wounded in the two General hos- ' ]
pitals, particularly Hospital #1 which is dangerously close to the area . 3
"wherein artillery’ pro;ectllea may be expected to fall if hostilities con-
tinue. ;

b. The fact that our forces are somewhat disorganized and that it ' §
will be quite difficult to assemble them. This agsembling and organiz-
ing of our owt forces, necessary prior to their being delivered as pris-
oners of war, will necessarily take some time and can be accomplished
by my own staff and under my direction. _

. “e. The physical' condition of the command due to long siege, during
which they have been on short rations, which will make it very difficult
to thove them a great distance on foot. . . . _
General Nagano, who spoke no English, opened the meeting by ex-
plaining through an interpreter that he was not authorized to make any
arrangements himself but that he had notified General Homma an
American officer was secking a meeting to discuss terms for the cesaa-
tion of hostilities. A representative from 14th Army headquarters, he
told King, would arrive very soon. A few minutes later a shiny Cadillac
drew up at the building before which the envoys were waiting and
Colonel ‘Nakayama, the 74tk Army senior operations officer, emerged,
accompanied by an interpreter. . . .

Nakayama had come to the meeting without any specific instructions
about accepting & surrender or the terms under which a surrender
would be acceptable. Apparently there was no thought in Homma's
mind of a negotiated gettlement. . . . _

. The only basis.on which he would consider negotiationa for the
eessatgon of, hostilities, he asgerted, was one which included the sur-
render of all fonces in the Philippines. “It ia absolutely impossible for

e,” he told King flatly, “to consider negotiations . . . in any limited
area * If the forces on Bataan wished to surrender they would have
to do eo 'by unit, “voluptarﬂ;r and uncondltlonally ? oL

_ K,ings gurrender, ., . “was interpreted.: [by the Japanese] a8 the.
su;render pf ;8 single. individual to. the Japanese commander in the
area, Genersl Nagano, and not the surrender of an organized military
force to thel Pupre;ne enemy commander e i
Genaml King’s attempt to capitulate was unsuccessful He sue- |

ceeded amfecizomphshmg only his own individual surrender. A
On ‘25 Febiiiary 1947 an officer in the International Law Sec- §

tion of the Office of the Judge Advocate General was consulted by |

a represen v,e of the Chief,  Historian, Department of, the }

Army, as to the legality of General King's surrendsr. The fol- 4

lo_wmg mem,qmndum of, the verba.l opmlon g‘-men- wae prépared :“ 3

28 Memorandiath cfar theﬁﬁ'nu. Hated" BB; Fébrul!-y 10, Sibjict: Seminar on the sumndn”_
in the Philippines.
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8. The question of the legality of General King's surrender and ques-
tions concerning the legality of Japanese action before and after ac-
cepting his surrender, as well as questions concerning the provisions
of Rulee of Land Warfare, were raised by Doctor Morton and were
-ansivered by the representative of the Judge Advocate General’s Depart-
ment,

-4. I stated that it was my opinion that General King was reasonably
well informed concerning the provisions of the Rulss of Land Warfare
and that he wis deeply concerned about the order which he received
"from General Wainwright on 7 April not to surrender but to counter
attack. He complied with this order and launched a counter attack on

. the 8th but after this counter attack failed and no further effective
resistance was possible, he opened negotiations with the Japanese for

. surrender, teking full responsibility for his action. Aeccording to para-
graph 246 of the Rules of Land Warfare (1940) which states:

Powera of commanders.—Subject to the limitations hereinafter in-
dicated, the commander of a fort or place, or the commander in chief
of any army, is presumed to be duly authorized to entér into capitu-
lations. If he capitulates unnecessarily and shamefully, or in viola-
tion of orders from higher authority, he is liable. to trial and.
punishment by his own government (see AW. 75), but the validity
of the capitulation remains unimpaired. His powers are not pre-
sumed to extend beyond the forces and territory under his own
command. He is not presurned t6 possess power to bind his govern-
ment to a permanent cession of the place or places under his com-
mand, or to any surrender of sovereignty over territory, or to any

- cessation of hostilities in a district beyond his command, or ‘gen-’
erally to make or agree to terms of a political nature, or such as
will take effect after the termination of hostilities.

General King was completely justified in taking this action after having
complied with General Wainwright’s orders to counter attack. The -
feilure of .the counter attack so materially affected his forces that
the order of the 7th not to surrender no longer had validity. After
the negotintors had entered the Japanese lines, General Wainwright
learned of General King’s proposed surrender and attempted to stop it,
but it was too late. Due to the fact that all resistance had collapsed,
the Japanese considered that General King and his troops were not
prisoners of war but captives taken on the battlefleld.
In this connection, I pointed out that the Japanese, in February of
1942, had informed the Swisa g'overnmeﬂt ‘that in respect of American
" troops captured by them, they would, mutatis: utandi, abide by the terma..
-of the Geneva Convention, which in Section. 2 of Article I atates that
“, . . all pergons belonging to the armed forces. ot belligerent parties,_
captured by the enemy in the course of military ‘operations . . .” are.to
-be treated- as prisoners of war, and’ that the: :Japanese action: in refus-
.ing to accord prisoner of war status to.General King and his -troops
wag clearly a. violation of the convention with whlch they had..agreed ..
t.o comply 24

- 84 In this connection FM 87-10 (1956) at para. 478 mu‘kh the followlng statemsnt;: ."An-
unconditional uurrander is one in which s body of troops mives ‘itaelf up to ite enemy without
condition. . . . Bubjeal to the restriotions of the low . ol' wpr, the sumndored troops are
governed by the directions of the State to which they su,l?ender (Emphuia suppllod X
Examples of fnetrumenta of conditional surrender of troops are oontained in nppendlkea D
snd E, FM £7-1, Treatles Governing Land Warfare (1984}, '
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e. The capitulation of General Winkelman in Holland (1 950).
" (1) The Case of Geneml Hans Rauter

General Hans Rauter, the German comxmssioner- for Security
in occupied Holland, was tried by the Dutch special court (War }
Criminal) at The Hague in April and May 1948 The accused }
put forward many grounds to justify his counter measures
against the Dutch Resistance forces. Among the grounds for de- |
fense the accused maintained that the military capitulation of :;_~

16. May, 1940, by which General Winkelman surrendered the 4

Dutch Armed Forces, obliged the Dutch Government in:London ]
to refrain from exhorting the Dutch population to offer registance -

to the occupier, and from providing them with weapons for that

purpose. General Rauter also maintained that the population was ';:
under a legal obligation, derived from the surrender instrument,
to réfrain from such resistance.

In rejecting this defense the court discussed the true nature of §
a mllitary capitulation. Certain clauses of the capitulation had i
2 bearing on the conduct of the civilian population in occupied 7}
Holland. The question was whether or not their inclusion was }
within the authority of General Winkelman. According to inter-
national law a capitulation is a convention between commanders }
of belllgerent armed forces and is concerned with the surrender z
of speclﬁed troops or specified regions, towns or fortresses. How- j
ever, a commander who enters into such a convention does not |
have.the apparent authority to bind his Government to a cessa- 1
tion of hostilities accurring in regions not falling under his com- }
mand, to a permanent cession of territory, or to provisions of a
political nature.” As a result, such provisions in a capitulation -
would be bmding 1f they were ratlﬂed by the apposing Govern-
ments. . . .

To determine 1f 1t ‘were a capltulatmn agreement in the usual 1
sense of the term’ the ‘court exammed the title of the document, %
“Cond;t'p_‘ s for the Surrender of the Dutch Armed Forces,” and |
its. eontents + Both showed beyond doubt that it was a genuine j
caplt(llation This conclusion ‘was confirmed by the following pas- }

ge in" plangtory memorandum: “At Rijsoard [the Ger- }
man] General ~von Kuchler asked if [the Dutch Commander-in-
Chief] Genera_l Winkelman was empowered to speak in the name 1
of the entiré:armed forcés of the Netherlands and if his com-
mands would be obeyed. General Winkelman declared himself |
entitledto-act on behalf of all armed forces in the Netherlands

35 Rnported in Ta ﬁn'v
1948, (Londom Butte vworth 1065) PD: 500—502. and’ 1h XIV Law Reporh of Trials. of Wﬁf
Criminale (10497, pp. 89-138, ) P .
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territory in Europe with the exception of the province of Zeeland,
and said that his commands would be carried into effect.”

The difficulty was that General Winkelman acted as if he were
more that just the commander in chief of the Dutch forces. For
example in his address to the Dutch people he called himself the
supreme representative of the Dutch Government, and it may
‘have been assumed that he had been assigned far-reaching powers
before the departure of the Government for England. This did
not, theé court thought, alter the fact that the conventions on
which the defense relied were a capitulation pure and-simple
with an additional agreement dealing with measures for its exe-
cution as such they were agreements by which the Dutch forces
under General Winkelman’s command surrendered. Consequent-
ly, they imposed no obligations on the Dutch Government in Lon-
‘don nor on the civilian’ populatlon of the occupied territory of the
Netherlands. The Court considered the conclusion to be correct
because, all during the occupatlon, the Germans had never invoked
these conventions to support a charge that the Government in
London had commltted anything illegal by its encouragement of
the Dutch resistance movement. It would have been natural for
them to have done so if the capitulation agreement was thought
at the time to have had that effect. Not only is there a lack of any
e\ndence that the Germans s0 regarded the document but’ also
there is nothmg to indicate that the Dutch. Government consld-
ered itself or the people of Holland bound by such an interpreta-
tion. On the gtrength of these arguments, - ‘the Court mamtamed
the right of the Dutch Government in London to call for resmt-
ance against the Occupant . in Hollan_d ‘That Government could
i not be blamed for providing for weapons to be dropped from aero-
- . planes .into occupied territory for: this purpose. The Court there-
. fore rejected the defence of the accused that the actions of the
Dutch Government had:given. ~him:the: right subsequently to" dis-
regard the whole of the Hague Régulations. He was ‘therefore
held accountable under the terms: of-'=fthese 1907 Regulatlons L

(2) The Case of Mr. Van Der ( _ :

. The accused was the dlrector of & ship! ulldmg company Whlch
had built, several vessels of. war 1o, J__.Germany He was tried: for
collaboration under a municipal statute, of -Holland before . the
Dutch Special Court. of Cassation in. June 1948. For a defense
he relied.upon the annex to the. cap:,tulagt;on of the Dutch forces
of May 15 1940. This annex, he. mamtamed had - imposed on

. 20 Reported in Laut.erpmht Annual Dtynt -of. Publa‘o Interﬂatiaﬁal Law: Ga-ua 1948 (1058)
p. 503, . RS 5
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private pdrt undertakings and shipping wharves the obligation
to continue to work to full capacity.

The court rejected this defense. The main instrument, the
“Conditions for the Capitulation of the Dutch Army,” contained
no such provision. However, there was included in the annex,
the “Heads of Negotiations,” a provision that the population
must 1mmedlately resume the work which they were accustomed
to do in time of peace (Article 8), and in addition the “Additional |
Protocol” included the. provision that private port undertakings §
and shipping wharves must continue to work to full capacity
(Article 5, para. 2). In rejecting the binding nature of these
provisions the court did not state how far the powers of an army
commander to conclude provisions in capitulations might extend.
One thing is certain. Such provisions must be interpreted in ac-
cordance with the general rules of international law. They would
not therefore be construed as imposing obligations on any person
to begin to work for the direct benefit of the German war effort,
contrary to Article 52 of the Hague Regulations. Such would be
their effect if they intended to compel the accused to build war
vessels for the German war effort. The defense was therefore
rejected.

f. The surrender of General Choltitz in Paris (1944).”

General Choltitz was the German military commander in Paris.
His situation prior to the Allied liberation of the city is interest-
ing because it illustrates the difficulties that may arise when
agreements are entered into with the commanders of irregular
units. General Choltitz's troops were being fired upon by under-
ground bands from the French Resistance. Fearful that such
fighting would lead to the destruction of Paris the leaders of the
FFI agreed to a truce. Isolated bands broke this truce, partly as
a result of the difficulty of the Resistance in circulating the cease
fire order.

Next: General Choltltz agreed to recognize the insurgent city
governmient of Paris if the French would cease firing. But, like
the previous.agreement, this armistice failed when Communist
newspapers rushed to the streets demanding that Parisians re-
ject any truce with the Germans. The Resistance was unable
after that to enforee compliance with its truce. Surrerder by ‘the
Germans Wus dut of ‘the questlon because General Choltltz stated,
. “I shall never surrender to an irregular army."®

In ‘brder to prevent further damage to the city a unit from the
regular French Army was rushed to Paris to accept the uncondi-
tional surtrender of the German forces.

" 27 Bradley, A Soldiev's ‘Stery .{Henry Holt and Ooi, 1061}, pp. B87=388.
28°Ihid., at p. 200,
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8. Violations of Capitulations and Surrenders
a Johnson v. Eisentrager.®

“Twenty-one German nationals petitioned the District Court
of the District of Columbia for writs of habeas corpus. They al-
leged that, prior to May. 8, 1945, they were in service of German
armed forces in China. They amended to allege that their em-
ployment there was by civilian agencies of the German Govern-
ment. Their exact affiliation is disputed, and, for our purposes,
immaterial. On May B, 1945, the German High Command exe-
cuted an act of unconditional surrender, expressly obligating all
forces under German control at once to cease active hostilities,
These prisoners have been convicted of violating laws of war, by
engaging in, permitting or ordering continued military activity
against the United States after surrender of Germany and before
gsurrender of Japan. Their hostile operations consisted principally
of collecting and furnishing intelligence concerning American
forces and their movements to the Japanese armed forces.

L] L] L L L L] »

“That there is a basis in conventional and long-established law
by which conduct ascribed to them might amount to a violation
seems beyond question. Breach of the terms of an act of surrender
is no novelty among war crimes. ‘That capitulations must be
scrupulously adhered to is an old customary rule, since enacted
by Article 36 of the Hague Regulations.l*] Any act contrary to
a capitulation would constitute an international delinquency if
ordered by a belligerent Government, and a war crime if eom-
mitted without such order.* Buch violation may be met by re-
prisals or punishment of the offenders as war criminals.’ 2 Oppen-
heim, International Law 433 (6th ed Rev Lauterpacht, 1944).
Vattel tells us: ‘If any of the subjects, whether military men or

28 380 U.B. 168 at 765, 766 and T8T; 94 L ed 1285, T0¢ 8. Ct. 836 (1980).

[13] Artlele 86 of Convention 1V signed at The Hague, October 18, 1907, 86 Stat, 2277, 2805,
provides: *“Capitulations agresd upon between the pontraoting partles must take into socount
the rules of military honour. Once settled, they must be scrupulously observed by both
perties.” And see T Moore, International Tiww Digeat (1008} 330: *If there is one rule of the
law of war more clear and peremptory than. snother, it ids that compaots ‘between meniles,
such as truces and capitulations, shall be faithfilly adhered to; end their non-observance is
denocunced as belng manifestly at varlance with the true interest and duty, not only df the
{immediate partles, but of all mankind, Mr, Webster, Bec. of -State, to Mr. Thompaom, Apr. B,
1842, 6 Webster's Works, 438.” ’

30 This statement 1 repeated in the Tih ed. of 1I Llutarpuht. Oppenheim's International
Low (1062) at p. 548, It seeme In part queitiomdble. If the doctrine that superior orders is
no defense is to be applled to this war orime and there seems ‘to be no reason in prhybiple
why it should not—the fact that officlals of a bélligerent governiment -ordered a violatlon of a
eapitulation would appear not to releass the individual from responsibility, provided the other
slements of oriminality could be established. (See Baxter “Cambridge Confergnoa. on. .the
Revision of the Law of War,” 47 AJ.LL. 708, at’ 703 (1963) for a report. qf the. -inson-~
olusive disoussions with the British representetives on. this point. Conference wes held 'pvlor
ts the publication of the U.8. and Pritish menuals on "the law of war in order ‘to mt.hm
as uniform as possible.) :
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private citizens offend against the truce . . . the delinquents
should be compelled to make ample compensation for the damage,
and severely punighed. .. . Law of Nations, [788] Book, III, ch
XVI, § 241. And so too, Lawrence, who says; ‘If .. . . the breach §
of the c¢onditions agreed upon is the act of . unauthorlzed individ- 4
uals the side that sufters . . . may demand the punishment of the
guilty parties -and an indemmty for any losses: it has sustained.”
Principles of International Law 5th ed p. 566.. It being within
the jurisdiction of a Military ‘Commission to try the prisoners, it
was: for it .to determine whether the laws of war applied and
wheiher an offense: agamst them had been commlf’ted weoo :

b, The scuttled U- boats case.n

The defendant was 1st. Lt. Gerhard Grumpelt of the German

Navy He was charged with committing a war crime, in that he
“at Cuxhaven, ‘North-West Germany, on the night of 6-Tth May, .
1945, after the German Command had surrendered all Naval -
ghips in that place, in violation of the ]aws and usages of war, .}
scuttled U-boats 1406 and 1407.”
* The accused pleaded not guilty, claiming that he was not aware
of the terms: of the Instrument of ‘Surrender. He maintained that §
there was a general order for the scuttling of all U-boats: which. |
was. not. countermanded. He was found guilty and sentenced to
seven years, which was reduced to five years by higher m1]1tary
authority.>

The.UUnited Nations War- Cr1mes Comm1ssmn has summarized.
the principal:legal.issues as follows:*. : -4

4 (a) Capitulation and Armistices in Internaiional Law De-
fendmg Counsel,;endeavourmg to. establish the absence of mens
rea:in the; mqggg,;made a distinction .as to the character of cer--
tain. diﬂ’en,_g, ongeptions, namely ‘cease fire,’ ‘armistice,” ;
‘surrendet’ an capitulation,” and submitted that at the time |
when, the,scut ing took place the convention of 4th May, 1945,

: between: the-two be]hgerev-’r parties, was known to:
f‘n_e(ifﬂe and the accused as mg’mfymg ‘cease fire’ andj

" 'It. Bﬁﬂsﬁ Hiugiw Oom:t, Hmlmrs' ‘Germany
“war dﬂmmau (London Publlshod for s
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“As to the first category, capitulation or stipulated surrender
. in contradistinction to simple surrender is a convention between
i the armed forces of belligerents stipulating the terms of surren-
i der of defended places, or of men-of-war, or of troops.” With re-
I gard to the character and contents of capitulations, Oppenheim-
b Lauterpacht, International Law, Volume II, Sixth Edition (Re-~
f viged), p. 431, contains the following passage: ‘Unless otherwise
| - expressly provided, a capitulation is concluded under the obvious
b condition that the surrendering forces become prisoners of war,

i -and that al! war material and other public property in their pos-

3 _session, or within the surrendering place or ship, are surrendered
i in the condition in which they were at the time when the capitu-
F lation was signed. Nothing prevents forces fearing surrender
E from destroying their provisions, munitions, arms, and other in-
| struments of war which, when falling into the hands of the
. enemy, would be useful to him. Again, nothing prevents a com-
£ mander, even after negotiations regarding surrender have begun,
| from destroying such articles. But when once a capitulation has
. been signed, such destruction is no longer lawful and if carried
out, constitutes perﬂdy, which may be punished by the other
party as a war crime.’

“As to the second category, armistices or truces are all agree-
ments between belligerent forces for a temporary cessation of
hostilities. Under this category comes all kinds of cessation of
hostilities, including suspensions of arms (referred to by the De-
fence as ‘cease fire’), general armiatices, and partial armistices.

“The common feature of all kinds of armistices is that hostili-
ties between the belligerent partles must ceage. The legal conse-
quences of an armistice are in some respects the subject of much
dispute in legal literature, as the Hague Regulations do not men-
tion the matter. This controversy has been gummarised as fol-
lows:

. ‘Everybody agrees that belllgerents during an armlstlce may,
,:l' outside the line where the forces. face each other, do everything
. and anything they like regarding defence and preparation of
i offence; for instance, they may manufacture. and import muni-
- tions and guns, drill recruits, build fortresses, concentrabe or w1th—
draw troops. But no unanimity exists regarding such acts as
must be left undone, or may be done, within the very line where

I the belligerent forces face each other.

i “It seems therefore that the legal issue is in doubt, but in any
. cageé it must be argued that the above-mentioned controversy and
. the differentiation put forward by the Defence Counsel, as well

as the meaning which according to him should have been laid
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upon the ‘ceage fire’ conception, was not relevant to the case, be- 3§
cause it must have been obvious to the accused, as it must have ;
been to the most rudimentary intelligence, that the German Naval ;
Authorities could not have issued a general order for scuttling all ;
naval craft if only a simple ‘cease fire’ was agreed upon tempo- }
rarily, after which, as the Defence contended, hostilities might §
have been resumed. '

“(b) Violation of the Terms of Surrender viewed as a War !
Crime. That capitulations, surrender conventions and armistices 1
must be scrupulously observed is an old customary rule strength-
ened by the provisiona of Article 35 of the Hague Regulationa ‘
which expressly provides that ‘capitulations agreed upon be- ]
tween the contracting parties must . . . be scrupulously observed i}
by both parties.’ -

“It would therefore appear as beyond doubt that any violation 3
of a capitulation or armristice is prohibited and if committed con- §
stitutes a violation of the customary and conventional rules of the {
laws and usages of war, There is no doubt that any act contrary .
to a capitulation and any violation of an armistice would also }
constitute a war crime if committed by individuals on their own
account. This point of view finds confirmation, in addition to the 1
above-mentioned provision, also in Article 41 of the Hague Regu- |
lations, which says that ‘a violation of the terms of the armistice }
by individuals acting on their own initiative . . . entitles the in- |
jured party to demand the punishment of the offenders . . .’ '

“(cy The Instrument and Terms of Surrender. The charge '
against Grumpelt was based on the Instrument of Surrender |
signed on 4th May, 1945, which, in paragraph 1, provided that }
‘the German Comimand agrees to the surrender of alI German i
armed forces. . . . This to include all naval shlps '

“This In-stmment, .-however, d4id not provide any conditions §
with regard to scuttling or damaging the instruments of war, |
conftitions ‘which mre usually entbodied in the cenventions be-
tween memedl forces -of belligerents stipulating terms of surren-~ §
der. Budh-xwenditiens were, for instance, provided in two further °
‘Convertions signed with the ‘German ‘Command after 4th May, |
1945, Paragraph 2 of the Unconditional Surrender of the Ger- |}
man Forces signed at Rheims on 8th May, 1945, contains the {
words ; ‘WMo 'ship, wessel or-aircraft is o be scuttled, or any dam- |
age done to their ‘hull, machinery or equipment’ Paragraph 2
of the Unconditional Surrender of German Forces at Berlin on
9th May, 1945 contains the words ‘No ship, vessel or aircraft is
to be scuttled or any damage done to their hulls, machinery, or
equipment, nor to machines of -all kinds, .armament, apparatus,
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p and-all the technical means of prosecution of war in general.’
I+ “Irrespective of whether the omission of such a specification
I in the Instrument of 4th May was accidental or not, the Court
L would seem to have acted on the assumption that this does not
 fiffect either the legal or the practical question of what is to-be
f involved in the surrendering of enemy armed forces. Any-sur-
| render convention is concluded under the implied condition that
 all war material in the possession of the surrendering forces is
i surrendered in the condition in which is was at the time when
f the instrument was signed. Therefore, such an explanatory pro-
| vision need not necessarily be embodied in the surrender agree-
f ment. It was also of no avail for the Defence to argue that at
b the material time the accused did not know the exact terms of
b the Instrument of Surrender, as the necessary conditions of any
- surrender must be obvious at least to any military person of the
E rank of officer.”™

] B Armistices

M eaning

" An armistice is deﬂned as “the cessation of actlve hostlht:es
f for a period agreed upon by the belligerents.”® An _armlstlce
[ does not of itself end a state of war.® This characteristic of an
| armistice may well cause difficulties where in fact the armistice
i does have that effect. To understand the circumstances where it
i may do 80 it is necessary to distinguish between the various types
of armistices, such as suspensions of arms, local armistices, and
general armistices, It is this third type which, as Stone aptly ob-
| served, has stretched the concept of war into the realm of peace.*

a. Suspension of erms. For the first time, FM 27-10 has
made a distinction between a suspension of arms and a local
armistice.’® A suspension of arms is restricted to some pressing
local interest such as to bury the dead, to collect the wounded, to

34 A parallel trial was that of Kapitanleutnant Ehrenrich’ Staver by a British Military Court
at Hamburg, 17-18 July 1946. Here the aboused wes fonnd guilty of “Committing a war
orime in that he, in the Atlantic 'Ocean._ off Portigal on or about % July, 1045, when come
mander of U-Boat U. 1277 after the German Command had surrendered all naval ships., to
the Allled Forces, in violation of the laws and usacea of war, ucuttled U-Boat U, 12707 -il\hg
sentence of fve years’ imprisonment was confirmed (XV, Law Report-s of Trials of War
Criminals, 181).

. 36 FM 87-10, op. ¢it, n. 1, parn. 479, Article 85 o! 'm:e Huue Regulation hes & limilar
deﬂnitlon “An armistice suspendu military opu'rutiona I:y lnutu-l lgreement between tha.
belligerent parties.”: . Y

86 Re Scarpate, (Italy 1951), Annual Dipest 1051, p. 685; Artal [ Baymmd (Prancs; IﬂtS)
f  Annual Digest 1848, p. 437; Ro Suares (anu, 1944) Avmuu! Diﬂut :DM*IBM P 41!. Lnuleh
- pacht, bp. oft., 0. 1, pp. B46-B4T.

87 Stone, Lepal Conirole vf Intsrnational Coaﬂtot, (New York Rineha.rt 1954)',_”
8B FM 27-14, (1858), op. oft, n. 1. parps, 484 and 485,
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enable opposmg commanders to confer,ss or to ena.ble a com
mander to communicate with his government or superior ofﬁcer,“’ 1
The 1949 Geneva Conventions, because of their. humanitaria
character, contain numerous provigions for nonhostile relation
between the belligerents.** A suspension of arms is called for i
three instances, to remove wounded from the battlefield,*? to re.
move wounded from besieged areas,”® and to permit the evacua
tion of chlldren, matem1ty cases and the elderly from beslege=
areas.t4 }
b. Local armwtzces. Local armlstmes suspend m:hta.ry Opw
erations over a wider area and affect more troops than does a _
suspension of arms. A local armistice may algo involve a suspen- §
sion of the fighting between a less number than all of the belliger:
ents at war.*
Military commanders are presumed competent to conclude loca.I !
armistices.* This presumed authority does not extend to the in-
clusion of political items in such armistices. These armistices }
contain military stipulations and, unless special authority is |
given, are devoid of a political character. An example of such an |
'armistice occurred when Italy withdrew from the war in 1948. a1 4
(1) The Italian Military Armistice. Thé  events leadmg

up to the signing of the Armistice have been summarlzed as :
follows s _
“Since Italian peace overtures might be nullified by German i
mterference General Eisenhower, wishing to be prepared to act |
quickly, secured authorlty from the CCS to conclude any armis-
tlce a8 s00n as approached The questlon of the type of armistice
was ‘more controversial. The Post-Hostilities Subcommittee of
the: British Ghiefs: of: Staffs -had prepared a comprehensive draft
armistice; gterniin content.and tone which had been approved by
the: Brltlsh Govexmment and submltted to the CCS. General

i As wu“notod in foomote 12 aum a suspenaion of arms preceded the capitul-tior_:” .
of Burgoyne ;pd qnabled Gatas and- Burgoyne to work out the t.erms

M 21—: 9547, op. oit., para. 485,
Tl Sce Eﬂmf ollowlhz where the provis{onu of the eonventlom pertainins to sut.'.h
relhtions ate out“n N

AT AR, 15(2), 6t the Geneva Convention on the Wounded and Sick in the Field, See Freé,
n{an, R. E, Lge: gNew York' Buribnera Son, 1938), IIL, pp. 891-862 for & graphic description
ot the luﬂe‘z-ins of the Wounded caused by the lack of a suspension ‘of arms at Cold Hnrbor
Art. 16(2) of the Genevu ‘Conventlon {s designed to prevent such unnecessary suffering,

48-1hid., AM.s lﬂ(ﬂ). tmd Axt, 18(2) of the Geneva- Comraﬂtﬁm on Woundsd, Sk end
Bhipwreocked-at: Sen. - B ]

44 Art. 17, Geneva Com.w-nﬁrm Reiutivs to. the Pmteatw-n oj' Gwamn Personas.

45 FM 87-10  (1964);-pera, 484. - . ’

48 b, See alse. II:Lauterpacht, Oppam‘wlm's Intarmﬁoﬂal Law,- 'H.h ed op. ¢ft, p. 560. .

4T The Italian armiitice could as easlly be classified as a genera] armistice. For Ifaly. it
Wi B geqerll,l nml‘aﬂsa chau;e “It, ended . the ﬂshtins for that State. However, for the
Allies {t was In ‘s sehse Hoth gonéral. and loesl,

18 Komer, Civil Affatrs’ ohd Militaty ‘Government in thé Mediterrancin Thectre (Dept. of
Army; Office of Chief of Mllltnry History, 1080}, Chapt. III, p, 26.
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Eisenhower believed that such an instrument, with it stringent
political and economic terms, would be signed only by an Italian
Government which was ready to surrender under any conditions.
He believed that Italy was not yet desperate to that extent, and
in any case he feared that lengthy terms might involve pro-
longed negotiations when it was important to lose no time. As
a means of separating Italy from the Axis, he desired simple,
straightforward terms which would appear more attractive to
the Italians. Although the CCS at first wished full terms to be
signed, General Eisenhower obtained permission to negotiate on
a short, twelve-point armistice concerned only with military mat-
ters, on the understanding that Italy would be required to sign
more detailed terma later.

“The Badoglio. government opened peace negotistions of 17
4 August by sending a representative ‘to Lisbon. Italy signed the
L armistice on 8 Septmeber 1943 at Cassabile, Sieily.”

The Military armistice contained the following terms:«

- ¢ “The following ‘conditions: of an Armistice are presented by . -
-.General DWIGHT D, EISENHOWER, .
Commander-in-Chief of the Allied Forces, acting by authonty of the -

Governments of the United States and Great Britain and in the interest

of the United Nations, and are accepted by -

Marshall PIETRO BADOGLIO

‘Head of the Italian Government.

1. Immediate cessation of all hostile activity by the Italian armed -
forces.

2. Italy will use its best endeavors to deny, to the Germans, facilities
‘that might be used against the United Nationa,

8. All prisoners or internees of the United Nations to be immiediately

“turned over to the Allied Commander-in-Chief, and none of thene may

now or at any time be evacuated t6 Germany.

4. Immediate transfer of the Italian Fleet and Italian aircraft to -
such points as may be designated by the Allied Commander-in-Chief,
with details of disarmament to be prescribed by him.

b. Italian merchant shlppmg may be requisitioned by the Allied Com-
mander-in-Chief to meet the needa of his military-naval program. :
8. Immediate surrender of Coralea and of all Italian territory, both'

- islands and mainland, to the Allies, for such use a3 operational bhases
..and other purposes as the Allies may séa fit;
7. Immediate guarantee of the free use by the Allies of all airﬁelds
and naval ports in Italian territory, regardless of the rate of evacia-
tion of the Italian territory by the German forces.. These ports and
flelds to be protected by Italian armed forces:until this function is taken -
“over by the Allies. .

8. Immediate withdrawal to Italy of Ttalian armed forcea from all
participation. in the current war from whatever areas in which Jhey,
may now be engaged ; . B -

40 40 Amr‘m Journal of Iﬂtmaﬂml Iaaw Emwlemeﬂt (1946). :l,l} Dcnt q.f !#\g&f“
Bullatin 748 (1948). ; : : N i e '
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+-9. ‘Guarantee by the Italian Government that if necespary it will em-
..ploy all its. available armed forces to insure prompt and exact, com-
‘pliance with all the _provisions of thls armistice. :

10. The Commander-in- Chief of the Allied Forces reserves to hlm-
"gelf the right to take any measure which in his opinion ma¥ be’ necessary '
for the protéction of ‘the interests' of the Allied ‘Forces for the prosecu--.-
tion of the war, and the: Italian Government binds itself to take .such :
-administrative or other action as'the Commander-in-Chief may require, .
_and in particular the Commander-in-Chief will establlsh Allied Mlhta,ryf .
Government ovér such parts of Italian territory as he may deem neces-' '
sary in' the military interests ‘of ‘the Allied Nations. o

11, The Commander-in-Chiéf of thé Allied Forces will have a full® *
- Pight. to. impose measures of disarmament, demobihzatlon and" demlh- :
tarization. : .

12. Other. condltlons of a political, economic and ﬂnanclal nature with
_ WhICh Italy will be bound to comply will be transmitted at later date.” 50

(2) Attempt of Italian Forces To Comply with the Arm- .}
istice in Yugoslavia. Art. 8 of the armistice requiréd that all' }
Italian armed forces withdraw to Italy from whatever areas in
which they were engaged. The following excerpt:from the judg- }
ment in the war crimes trial of General Von List 1llustrates the
dlﬂicultles that arose." Ny

“The evidence shows that the 9th Italian Army was occupying |
the coastal area jointly with the German-Armed: Forces as an. ally 3
until the collapse of Italy. That danger existed in the possibility
of ‘the area becoming an enemy bridgehead cannot be denied. i
Even though the German troops were outnumbered as much:as
20 to 1, the defendant Rendulic saw the necessity of controlling
the ares, By cleverly maneuvermg "his numerically inferior troops 3
and takmg adVanfage of the uncertainties of the situation in 1
which the Italian commanders found themselves, the. defendant’
Rendulic was: dble: to.coerce a. surrender-of the 9th-Italian :Army
by its' commander General Dalmazzo; ‘Most of the troops of- the
9th Army comphed with the termig of the surrender. Among those
which refused to comp]y was the Bergamo. Dlv;smn of the 9th
Army statmnedfat Split, a.seaport on the Adriatic Sea. The.de- ‘
fendant. was- able to marshall forces sufficient to. capture: the;_:
troops of the Bergamo Division.  ‘Thereafter, the order to shoot 7
the gu1Ity ofﬁcers of the Bergamo D1v1sion a.ftEr summary court'_ 1
martlal proceedmgs was carried out. | . 3

“Itis the contention of the defendant Renduhc that thensur--- 1
render of the 9th Italian Army, commanded by General Dal-

80 The " Bolitioal eondiviotis antioiputed by ‘Ariiéle 12" Wabe slgnid on Sépteriber 29, 1043, These
terms are set forth in 40 AL LL. Supp; 8-10 (1946) 'mnd in 18 Depk: of-State” Bulletin 740
(1045). Bee Graham; *'Two Armistides dnd a ‘Surrender,” 40 AJ'IL 145—158 (1946) for an
aiilyale’ of tha Ttallun arifiliticds ‘G :g-dnd 29" Bopt:- {1048y :

81 U8.-v. List; XI' “THale: of 'Witr -Crititials -Before ' m Nuremberg Mituary Tribu!ﬁlld*
(Wuh U.8. Gov. Printing Office, ‘1050), pp. 1208-1264, -
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mazzo, brought about ipso facto the surrender of the Bergamo
Division in 8plit, and that elements of this dwzsmn by contmumg
to resist the German troops became francs- tzereurs and thereby
subject. to the death penalty upon capture.

] “It must be observed that Italy was not at war w1th Germany,
i at least insofar as the Italian commanders were informed, and
that the Germans were the aggressors in seeking the disarma-
ment and surrender of the Italians forces. The Italian forces
which. continued to resist met all the requirements of the Hague
Regulations as to belligerent status. They were not francs-tier-
enrs in any sense of the word. Assuming the correctness of the
position taken by the defendant that they became prisonera of
war of the Germans upon the signing of the surrender terms,
i then the terms of the Geneva Convention of 1929, regulating the
treatment of prisoners of war were violated. No representative
neutral power was notified. nor was a 3-month period allowed to
elapse before the execution of the dea.th sentences, Other prov1-
sions of the Geneva Convention were also violated. The coercion
employed in securing the surrender, the unsettled status of the
Italians after their unconditional surrender to the Allied forces,
and the lack of a declaration of war by Germany upon Italy
creates grave doubts whether the members of the Bergamo Di-
vision became prisoners of war by virtue of the surrender negoti-
ated by General Dalmazzo. Adopting either view advanced by the
defense, the execution of the Italian officers of_ the Bergamo D1v1—
sion was, unlawful and wholly umustlﬂed ” '

_¢. General Armistices.

(1) Meaning. General Armlstlces are ulually of a. com-
bmed mllltary and political nature.. The fact that they suspend
all hostilities in the war makes them of vital political importance.
If. concluded ‘by the military .all:political. terms must be made
under authorization of the governments coneerned or subject to
approval by them.*

. These armistices have in the past usual]y preceded the formal
treaty of peace. Such was thé case in the Spanish American War,
and in World Wars I and IL. In dddition, there was no long nego-

.52 FM 27-10 (10568), pera. 483, Korea offers an exumple .of “the diffieulty - of conceiving a .

genernl. armistice that 'does mot have politlesl implleaﬂonl On 24" March 1861 Genernl Mae-
Arthur made the following release: "“Within the area-of my luthorlt.y as milltary commander,
however, .it should be. meedless ‘to say 1.:8tand Teady Rt any: time. to.:confer in 'the deld with
theé comamander-in-chief of the enemy forees in. an ‘éarneat ‘effort to And any military. means
whereby the realization of the political objectives -of ‘the Unltéd- Natlons in: Korea, towhich.
no natlon may justly take exeeptione, might ba accomplished .Without further bluodshed.” -

- The Joint Chiefs of Stafl immedlataely -sent the followihg 'thessage to General:MacAithur;

£ «uThe President bas directed that In the avent Cominunist miltary leaders request ah'mrrhlitice

in. the Aeld, ‘you jramediately report that. fact. to the JCS for insruotions. » (MécArthur's re-
¥ lensa and the JCB directlve are quoted in Hunt, The Uslold: Story. of - General ‘MacAvthur
" IN.Y.: Devin-Adelr, 1854}, pp. 609, 510.)
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tiation between the belligerents preceding the signing of the gen-
eral armistice. The terms were, for the most part, dictated by
one side to the other. In Korea, all that changed. There wasg no }
dictation of terms by either side. The military man was called |
upon to be the skilled negotiator.”® Also the prospects of a peace !
treaty following shortly after the armistice were remote. The
result was that the armistice left two large armies, facing each §
other in a state that could not accurately be described as either i
peace or war.

(2) Provisions.,”* The 1956 edition of FM 27-10 lists !
seven provisions that should be incorporated in an armistice. They 1
are ;s
(a) Precise date, day, and hour of commencement
(b) Duration. §
" (e) Principal lines and all other ‘marks of signs neces- g
sary to debermme the locations of the belligerent troops. 3
(d) Relation of the armies with the local inhabitants. ~
{e) Acts to be prohibited.
"~ (f) Disposition of prisoners of war.
{g) Consuitation machinery. 1
The first five enumerated are a repeat from the 1940 edition of
the manual. The last two are new. Prisoners of war was inserted |
because of the appearance of this item in armistices after the
Second World War.”> The last item listed above makes reference |
to the deslrablllty of congultative machinery to carry out the pro- |
visions of the armistice. Recent practice has included such a pro- |
vigion. For example, the Armistice Agreement between the Com- j
mander-in-Chief, United Nations Command, and the ‘Supreme f
Commanders: of the Korean and Chinese Armies, signed on 27 §
July 19537 contains stipulations relating to a Military Armistice 1
Commission .and :a. Neutral Nations Repatriation Commission:
Another :example s the Israel-Egyptian Armistice Agreement on }
Palestine,” signed :on:.24 February 1949. which provides for o |
Mixed Armistice Commiasion. ]

Becauae ofi‘the: recent tendency to utilize a general armistice
as. &' means;:of settling a number of matters which are not. ex« 1
clusive,l_y_mllqltary in nature, FM 27-10 has inserted an entirely

85 8es Joy, How, Cominunists Negotiste (New- York: Macmillan, 1058), for an account by
the Chief. délegate: to, tha Korean Armistice Conference of the negotiating. toohniquea used bv
bof.h siden during:the two years of decusaions at Panmunjom, - b

.84 Bes FMt$7w10.(1055), pars, 487 .and 488 for provislons usually contained In an armistlw p
'l.'hm provisions; .are. éxplained” and. amplifed  in. Levie,. ’The Naturn lnd Beope. of tlm g
Armistice Agreement, i 0+AJ 0T 330 at: 383-901 (195&) - ;

60 FM 27010 (1OBGE) ) Paven: 4B, iv: i, - i 8

80 For. axample: b a £::the ulllunr A.rmletlno munt wlth Iuly o! a Eent. 1968 3
(TIAB 1604) .00 v wy A 3

87 T.ILA.S. ﬂ‘wﬂl Sﬁnﬂml.uo.f Stkte: Buﬂ‘ﬂu 188 (1958) DA Pam I'I"—!.. ﬂ"’rutwl Gowmin
Land ‘Warfare. {1888), lppéhdlt»B . .
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new paragraph containihg a number of political and other mili--

tary stipulations.

These provisions cover such matters as the evacuatlon of terri-
tory, the cooperation in the pumshment of war crimes, civil ad-
ministration, the restitution of captured or looted property, the
disposition of aircraft and shipping, etc. The enumerations for
the new paragraph were based on the Armistices with Italy, Bul-
garia, Rumania and Hungary in World War I1.%

Account was also taken of the Armistices between France and
Italy, 24 June 1940, and between France and Germany, 22 June
1940.%

IL NONHOSTILE RELATIONS OF A MINOR NATURE

A, Cartels

Cartels have two meanings. In the narrow sense they refer
only to agreements for the exchange of prisoners of war.* They
are also often given a broader meaning covering any type of
agreement between belligerents concerning their non-hostile re-
lations.*

The practices of exchanging able bodied PWs during the war
has fallen into disuse in the Twentieth Century.

The 1949 Geneva Conventions provide in several articles for
exchange of sick and wounded prisoners of war. The seriously
wounded and sick in PW camps must be returned,” and the
wounded may be exchanged on the battlefield or from beswged
areas.'

The manner of the exchange of prisoners of war in Koreé. after
hostilities provided one of the principal points of discussion. Here
the cartel became one sectzon of a much wider armistice agree-
ment.

B. Mlhtary Passports

Military passports are 1ssued by a mlhtary commander to per-
sons already within his lines in order to permit them to travel un-
molested within such territory.® Such passports ‘may also con-
tain permission to pass out of the lines and to return at 'certain

ve8 FM 27-10 (1956), para. 4B8.

50 See Graham, “Armistices—1944 Btyle” 89 A.J.I.L. 286 (lMIS) tor . dlaeuulon of thu
Armistices with the Balkan States, The Armistice with Hungary l- set out at Appendlx 4]
of DA Pam 27-1, Treaties Governing Land Warfm (1958) Lo "

. 60 34 AJ.LL, Bupp. 118 (1940) . . : e
81 Ibid, et p. 178,

02 FM 87=10 (1086), para. 469, - :

. 83 Id. See:also Leuterpacht, op. cit,, n. l, P 54!

04 GPW, Art. 110 and Annex { to that cunvanﬂon

anGsw. Art. 15(2) (3}.

a8 FM 27-10 (1958), para. 458,
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designated points.”” Such passports are matters of internal ad
‘inistrative securlty and are only a matter of international law -
when granted by arrangements with the enemy or when requlred A
by an international agreement 88"

'The 1949 Geneva Cotiventions contain several mtuatxons where '
g military paSSport could be used. For example “retained” per-
sonnel such as chaplains and medlcs, may be permltted to’ visit 5
PWs on work details outside the regular PW camp.® These same -
individuals must be returned through the lines when their serv.
ices are no longer required.”®" Another example concerns the rep-
resentatives of the Protecting Power and the representatives of
relief organizations. They should have such passports to enable s
them to move about freely.” Enemy aliens may also be permitted 3
to leave the domestic territory of a belligerent.”” Finally, certain 'f.
goods such as Red Cross supplies” and supplies for the sick, 3
young children and expectant mothers™ should be allowed to leave 3
an area controlled by one belligerent and to enter the area con- 1
trolled by another. !

C. Safé-Conducts

Safe-conducts are very similar to military passports The dls- ]
tinguishing feature pomted out in FM 27-10 is the fact that they ;
are issued to persons outside of the area controlled by the au-
thor1ty issuing the safe-conduct.” As was stated in regard to 4
military passports, these documents also do not come within the
¢ontrol of mternatmnal law except when they are granted by
arrangement with the enemy or when required by a prior inter-
national agreement. Safe-conducts are also given for the admls-
sion of goods inito the mllltarlly controlled area.™

‘_ The 1949 Geneva Conventlons contain illustrations of safe- i
conducts for both persons and’ goods. Persons in besleged areas
may be glven a safe conduct in order to pass from such area

87 An form of mlllt.nry passport fs fllustrated at Appendix A, DA Pam 27-}1, Tfoatl«
Governing and Wnr!nre, (1956)

88 (2a)
/ __ab(u GWS Sea, Art: 87(1).
" 1LGWE, Kvtsi $(8)(8) and b, GWS Ses, Arts. 8(2)(8) and’ 9 GPW, Arta. 8(2)(3) snd
3 GC Arts. $(2) (8) and 10

72 GO, Arts. 38(1), 45, and mm

k(] 'I‘hiu d!qtinotion beétwéen miliunv pmporh and ufe-nonductn l| the oreat.ion of” the
Armr Mamml on the Ruleu of Land Warfars first ‘made in the 1040 edition’ of FM:87-10 at
pare. 238, ‘Lauterpadht does fict’ make this same dlatinotion, restricting &' safe condudt to &

“written ‘permiasion . to- proceed’ to & partoular place foru: defined. object” (Luulﬁerpaol:t,
op, off, m. 1, B Es'l’) Lautupaeht'u definitioh appears to have been: followed when' drafting
the. model |form . for safe-conducte . Whish_-apbesrs at . Appendix-.A,* DA Pun 8'1—1 'rmtm
Governing Land’ Waﬂ’arc (1986).
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into area controlled by the bemeger  Foreign relief organiza-
tions may be admitted into an area in order to ¢are for civilian
internees’® or.for PWs.”".. Free. passage and . safe-conduet must
also be given by belligerents to various. PW supplies, such as food-
stuffs, clothmg, and medlcine e

D. Safeguards

_ A safeguard is an arrangement made by a military commander
. to protect from his forces’ certain enemy or neutral persons or
. property within the territory he controls.** It may be done either
i by a written order properly posted on the property or left with
the individual protected, or by the stationing of a guard.”  The
‘ forcmg of such a safeguard by-an individual subject to the Uni-
| form Code of Military J ustice is a serious court-martial offense.®*
. The safegurad is not. an mternatlonal commitment unless made
by agreement with the opposing belhgerent or made purauant to
‘g prior international agreement.®* .

If the enemy overruns the terrltory 1t is customary not to take

goldiers acting as safeguards as. pmsoners of war, but to return
them to their own. lines.™. .
The 1949 Geneva, Conventmns on the wounded and sick require
b that the wounded and sick, particularly after an engagement, be
L protected against pillage and ill-treatment.®* Soldiers detailed for
L. such protection would be acting as safeguards if the woundad and
t  sick were members of the -enemy forces. . : “

III NONHOSTILE RELATIONS PROVIDED BY THE 1949
GENEVA CONVENTIONS '

¢ There are many ways of vxewmg the 1949 Geneva Conventions
i because these conventions have codified a.wide area of the law.
The summarization. that: follows:deals only. with nonhostile rela-
f tions and demonstrates the 1mportance of such relations if these
¢ conventions are to work’ eﬁ‘éctl oly :

76 FM 27-10 (1086), pare. 4b8a. o
T GWS, Art.-18(8): GWS Ses;. At 13(!} GG Ai‘t 1
8 GO, Art, 142(1). RPN
78 GPW, Art. 72{1} and 75(1).
40 FM $7-10 (1b88), pa¥e. 457; Laut.erpneht. on
81 Id. T
8%.0.C.M.J., Art. 102, disoussed at p. $88, Mamm! !qr erndMqr#w.l United States. 1951’
88 FM 27-10 (1068), pars. 454; Lauterpe: .
.64 PM 27-10 (1056), para. 467; Luute,rpac
83 GWS, Art. 18{1); GWS Jea, Art.18(1): ’ )
8p:Indge Lauterpacht has- summeriged the : thsk. fok«Tawyer: Tn resald to the 1848 Geneva
Gomrantioug a8 follows: “the lawyer is confronted with the task- of. Ineorpornt!ns in-a
gyswmuttc manner, thelr atupendous popitive a,chiey ment i ary mnnunll. in; texthooks,
1d i "intétnatiotial Taw xcnerully" (Lnuterpmht. ""’i’ o? ‘the Revision ofL the Law
 Way,'. 20 B.Y.B.IL. 860 at p: ‘379 [1952]) v
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A. Wounded and Sick in the Field (WS.)

Art, 6(1) ________ In addition to the special agreements provided for in
Arts. 10, 15, 28, 28, 81, 36, 87, and 52, the parties -
may make any special agreement provided such agree-
ment proves not adversely affect the rights conferred
upon protected persons by this convention. Similar to
Art. 6(1) WSSea, Art. 6(1) PW, and Art. 7(1)

: cIv.
Art, 10(1) .. _._. Agreement as to the protecting power. Similar to
: - Art. 10(1) WSSEA, Art. 10(1) PW, and Art. 11(1)
CcIv. ' ' i

Art. 10(5) -—_..__Limitations on the contractual ability of a defeated
’ . nation in matters concerning the protecting power,
Similar te Art. 10(6) WSSea, Art 10(5) PW, and.
_ Art. 11(6) CIV. o

Art. 11{2) oo Meeting to settie disagreements on the mterpretatmn
of the convention, Similar to Art. 11(2) WSSea, Art.
11(2) PW, and Art. 12(2) CIV, :

-

Art. 15(2) _______ Armistice or suspension of fire to remove wounded
from battlefield.
Art, 16(8)_______ Arrangements for removal of sick and wounded from
: besieged or encircled areas.
Art, 16(8)_______ Forwarding of death certificates, personal belongings, -
o and dog tags of dead.
CAYt 17(4) e Exchange of information as to the location of graves. .
- Avt, 20 Medical facilities which are misused shall not be at-
o tacked without a warning containing a reasonsable
- time to correct such misuse. 1
Art. 28¢(2) _______ Agreements as. to location of hospital zones. Model .
agreement is contained in Annex to this convention.
Art, 26(2)____.__Notification of names of relief sccieties which are
) " authorized to asslst regular medical services.
Art, 272y _______ Notification of acceptance of assistance from a relief
. ». . society of a peutral country.
© Art, 28(8)__;____Arrangements for the relief of medical personnel
YU i e Yrdtained™ by thé enemy. ' -

’Ant.-31(2)1 -;H__;Agreement ‘ne to percentage ' of personnel to be -
. . “retained.” - :

See also Regolution 3 for request to Red Cross to _pre- .

pare such an agreement. ‘

Art, 86(2) e ___ Agreement as to marking of medical aircraft.. .

Art. 86(8) . _____ Agreement as to medical fiights over enemy or enemy
: occupied territory.

Art, BT(1y _______ Agreement as to routes, helghts, 4nd times of flights

medical aircraft.
Art; 8'7 (S)M..m.._mAgvreement as to dispomtlon of - wounded or -sick dis-
embarked -on neutral territory : S
Art, 40(8)y _____:. - Notification of model; identity cards in’ use.
: e See alsg Resolution 4 and Annex 2 on these. identity i
Co e leards; . -
" Art, 48_.._-.__..__,Ndﬁﬁ%___l,éﬁ of 3ﬂ’icialjbrpnslation of convention used"'= 1
' and lawa and régulations adopted-to ensure applica-
tion thereof.

216 AGO 50218 1




Art. B2 _____ . ____ Agreement as to method of investigation of violationa
of the convention. Similar to. Art, 53 WSSEA, Art.
132 PW, and Art. 149 CIV

B. Wounded Su:k and Shlpwrecked at Sea: (W S Sea)

Art. 6(1)“_. _____ In add:tmn to the speclal agreements provided for in
Arts. 10 18, 81, 88, 39, 40, 43, and 53, the parties
.may make any special agreement provided such agree-
-ment does not adversely affect the rights conferred
upon  protected persons by this convention. Similar
to Art. 8(1) WS, Art. 6(1) PW, and Art. 7(1) CIV.

S

Art. 10(1) .. Agreement as to the protecting .power. Similar to
- ) Art. 10(1) WS, Art..10(1) PW, and Art 11(1) CIV.
Art. 10(5) _______ Limitations. on the contractual ability of a defeated

nation in. matters concerning the protecting powsr.
Similar to Art. 10(5) WS, Art. 10(6) FW, and Art.
- . . 11(6) CIV,

Art, 11(2)_______ Meeting to settle disagreements on the mterpretations
of the convention.: Similar to Art. 11(2} WS, Art.

. 11(2) .PW,-and Art. 12(2) CIV,
Art. 1B(2) e Arrangement for removal of the wounded and sick
: by sed from a besieged or encircled area. Similar to

-Art,-15(8) WS and Art. 17 CIV.

Art. 19(8) ... Forwarding of death'certificates, personal belongmgs,

i and dog tags of death. Similar to Art, 18(8) WS.

Art, 22(1) . __... Notification of names and’ descrlptions of m:lltary hos-
: pital ships.

Art. 31(4d) _______ Agreements as to neutral observers on hospitsl ships..
Art. 84(1) _______ Warning on misuse of hospital ships and slckbays
Somewhat similar to' Art. 21 WS,

Art, 38(2) orme Agreements as to neutral observers on medlcal trans—

. ports.
Art. 39(2) _______ Agreement as to markmg' of medtcal aircraft. Sin'n-
. Jlar to Art. 36(2) WS. .
Art. 39(8) oo Agreement as to medical ﬂxghts over enemy or enemy
occupied territory, Similar to. Art. 36(3) WS&.
Art. 40¢1)__.__.. Agreement as to r_outee, heights, and times of fiight of
" medieal aireraft, Similar to Art. 37(1) WS.

Art. 42(3)_______ Notification .of, mode} identity . eards in use. Similar
: to Art. 40(3). WS, See Annex to. WSSea conventmn
“for model card,.. ...
Art. 43(8) . cinnn Agreements . as to method_s,of 1dent1ﬂcatlon of hospital
: .ships. See also. Resglution .6 and 7 and Itelian
Declaration regardmg‘ both. Reaclutions.

Art. 4d_____ .___. Agresment as to:.other; protect;ve sign than the red
S .eross, . 0. .y
Art, 49 ______ Notification of oﬂ’icml tranalﬁtien of conventmn used

and laws and.reguiations -adopted: to ensure applicsr
. ~ tion thereof. Similar to .Arg. 48 WS, R P
Art. B8 _ e Agreement as to methpds. of: investigation of vxola-
tions of the :convention....Bimilar to Art, 52 WS

. Art, 132 .PW, and Art;r 149 CIV. ] Ch
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C. Prisoneré 6f War (PW.-)'

Art. 8(1)._______ In addition to the special agreements provided for
in"Arte. 10, 28, 28, 33, @0, 85, 67, 72, 73, 75, 100, -
110, 118, 119, 122, and 132, the parties may make any
special agreement provided such ‘agreement does not
adversely affect the rights conferred upon protected
persons by this convention, Similar to Art. 86(1) WS,
“Art, 6(1) WSSea, and Art. 7(1) CIV.

Art, 10(1) .o __ Agreements ‘as to the protecting power. Similar to
Art. 10(1) WS, Art. 10(1) WSSea, and Art. 11(1)

ST & 4 A
Art, 10(B) ... ___Limitations on the econtractual ability of a defeated

nation in ‘matters concerning the protecting power.
Similar to Arts. 10(5) WS, Art. 10(b) WSSea, and
Art. 11(6) CIV.

Art, 23(8) .. ____ Notification of location of PW camps and their
: . markings. : .
Art. 28(3).._____Agreement as to profits from PW canteens,
Art. 38(2b)______ Notifieation of corresponding rank of medical per-
: sonnel. :
Art, 83(8) ______ Agreement as to relief of “retained” personnel.
Art, 48(1)_____._ Notification of the ranks of all persons who may be-
s : come prisoners of war. :
Art, 80(2)_____._ Agreement as to amount of pay due prisoners of war.
Art. 81__________ Acceptance of supplementary pay.
Art. 62(1)______. Notification of amount of pay a PW receives for labor.
Art, 68._________ Allotment of prisoners pay. See annex V for Model
Regulation.
Art, 66(4) _______ Notification of amount in the accounts of PWa,
Art, 86 (1) ______ Transmission of lists of PWs repatriated, released,
' egcaped, or died. )
Art. 67, ________ Arrangements as to disposition of advances in pay.
Art. 68(1)_______Referral of claims of PWs.
Art. 72(4)._____. Agreement; for the sending of relief parcels to PWas.
At 78(1) .. : __Sample rules for relief shipments in absence of agree-
" ment, See algo Annex III.
Art, T4(4).—co2Z__Agreement on cost of shipment of relief supplies.
Art. 76(4)_Z_._.__Agreement on cost of shipments by the Red Cross.

Arto 94 _ oL CiNotification of ‘recapture of an escaped prisoner.
Art. 100(2)%2.___Agreement for internment of sick and wounded PWs
: in & neutral country.

Art: 110(8)._____Model Agreoment in Annex I for repatriation of sick
sadi Lo v and wounded if no agreement under Art, 109(2).
Art, 111_____ +._Mschinery for concluding ‘agreements for internment

< st il dn A neutral country of PWs.

Art, 116(8) - ___._ Communication as to PWs detained to serve out
B s npunfghment, - Cs s
Arti-118(2)i. 22 Agresment oni‘repatrigtion of PWs to own country.

Art.
Art. =11-9.(4_'-') i

“Agreoment as to cost -of repatrigtion.

JiAgresinent ab to thé forwarding of personal effects of
v+ 7 PWisuafter-their répatriation. -

Art, 119(6) ______ Comimuitleatioh  ab s DBWs detalvied to serve out pun-
ishment. after hostilities.
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Art. 120(6) ____
Art, 122(9)_._

_Transmittal of lists of PW .gl:aves.

-Agreements as to transportatiori of personal effects
-of PWs, o : a

'-_Ag'reement as to méthod of investigation of violations

of the convention. Similar to Art. 52 WS, Art. 68
WS8Sea, and Art. 149 CIV. :

D. Civilians (CIV.)

-In addition to the special agreements provided for in

Arts. 11, 14, 15, 17, 86, 108, 109, 182, 138, and 148,
the parties may make any special agreement pro-
vided such agreement doey not adversely affect the
righta conferred upon protected ‘persons by this con-
vention, Bimilar to WS, Art. 6(1), WSSea, Art,
6(1), and PW, Art. 6(1).

Art, 11(1)y_______ Agreement as to protecting power, Similar to WS,

Art,

Art.

Art.

Art,

- Art.

Art,

Art.

Art.

Art.

Art.

Art,

Art,

Art,

Art.

e T R R

Art. 10(1), WSSea, Art. 10(1), and PW, Art. 10(1).
See also Resolution 2 and the second Declaration of
the Soviet Union,

11(6) e Limitations on the contractual ability of a defeated

nation in matteras concerning the protecting power.
Similar to WS, Art. 10(5), WS8Sea, Art. 10(5), and
PW, Art. 10(5). '

12¢2y _______ Meeting to settle disagreements on the interpretation

of the convention. Similar to Art. 11(2) WS, Art,
11(2) WSSea, and Art. 11(2) PW.

14(2i -————~_Agreement as to the location of safety zones in rear

areas, .

16(2)y . __ Agreement as to the location of neutralized Zones in

the combat areas. ’

17 Agreements for the removal of certain personnel from

besieged and encircled areas. Similar to Art, 1§ (8)
WS and Art. 18(2) WSSea.

19 . ______ Warning on misuse of civilian hospitals. Somewhat

similar to Art. 34(1) WSSez and Art. 21 WS,

22(1)y______. Agreement as to routes, heights, and times of fiight

of medical aircraft. Similar to Art. 87(1) WS and
Art. 40(1) WSSea.

22(8) ____ __. Agreement as to medical flights over enemy or enemy

AGO 5921B

occupied territory., Similar to Art. 86(3) WS and
Art. 39(8) WSSeea.

Agreement as to practical details of departure of
enemy aliens.

Special agreements as to exchange and repatriation
of enemy aliena. : _

Handing over of convicted civilians at close of oceu-
pation. : '

Agreement as to disposition of profits from internee
canteens. Similar to Art, 28(8) PW.

Notification of measures taken to comply with intern-
ment provisions of the convention,

Agreements for the sending of relief parcels to in.
terneea. Similar to Art. 72(4) PW, .

29




Art 109(1) ...

Sample rules for relief shipment in the absence of an

‘«agreement See also Annex I1. Similar to Art, T8(1)

Art. 1)
_Art. 180(8) ...
Art; 182(2) ..
Art, 138(2) .
Art. 135(4) .

Art, M40_________

PW.. :

Safe-conduct to Red Cross vehicles and vessels
Tranamittal -of lsts of internee graves.

Agreement for relesse and- repatriation of internees
during hostilities.

Agreement creating a committee to senrch for dis-
persed internees.

Specia! agreaments for excha.nge and repatriation of

. mternees

Agreement as to meéthod of investigation of violations
“of ‘the convention: Similar to ‘Art. 62 WS, Art 53
“'WSSea, and Art 182 PW. -
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_ -CHAP'TER 8
WAR CRIMES

I EVENTS PRECEDING THE WORLD WAR II
- CRIMES TRIALS

A, The Lelpzlg Trials (1921)

Pursuant to articles 228-280 of the Versallles Treaty Germany
agreed. to turn over suspected war criminals to the Allies-for trial
by Allied tribiunals. At the Paris Peace Conference on February
6, 1920 the Allies formally demanded of Germany the extradition
of 896 Germans-accused of :violating the laws of war. England
demanded 97 for trial, France and Belgium. 344 each, Italy 29,
Poland 47, Rumania 381, ‘and Serbia 4. Kurt von Lersner, head
of the German pesdce delegation, refused to accept the extradition
list.. The German Government was not very.stable and compli-
ance with the demand might have led to its overthrow. Von
Lersner restgned from the Peace Conference and returned to
Berlin. ; :

As a compromisde, the Alhes, at the suggestlon of Great Britain,
agreed to accept an offer by Germany to try a selected number of
individuals before the Criminal Senateé of the Imperial Court of
Justice of Germany. Forty-five names were selected. Of these
forty-five only twelve were actually brought to trial, six at the
insistence of the Brltlsh ﬁve accused by France, and ohe" by
Belgium. : :

- The name of each accused ‘the charge, and the ﬂndmg and
sentence are as follows:

Acovsed ' Charge. “Finding Sentence
Sgt. Karl Heymen_.__. Mistreatment of PW’s __Guilty ......_....10 months
Capt. Emil Muller_____ Mistreatment of PW' __Guilty ._____.__. 6 months
Pvt, Robert e Mmtreatment of PW’s ...,Gullty __________ 6 months
" Neamann, ‘ : oo
Lt. Capt. Karl - =Torpedomg- ‘the hos+ ‘Not Gu:lty' e DT
Neumann, h pital ship, the Dover- R S
: : Castle.
1st Lt. Ludwig Firing on survivors in ~Guilty .. ___.. 4 years
Dithmar. lifeboat,s of hoapital . , .
e - ‘ghip,. Llandovery: R C
Castle.

lst Lt. John Boldt____ Piring on’ survivors in' Guilty NRAESONS SN

S 0 life boats of hospltai N
ship, Llandovery. .
Castle.
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Accused Ckarge Finding Sentence

.Max Ramdahr________ Mistreatment of Bel- Not Guilty ._.__
. gian children.

Major Benno - Passing on the alleged G'Lulty through 2 years

Crusius, order of Gen. Sten- negligence:

ger.

lst Lt. Adolph Laule__Killing a PW _________ Not Guilty ___.__.
Lt. Gen. Hans von  Mistrentment of PW’s __Not Guilty _____.

Schock. : .

Maj. Gen, Benno Mistreatment of PW’s __Not Guilty ______
Kruska, .
Lt. Gen, Karl Ordermg the killing of Not Gmlty R
Stenger,. prisoners of war, :

- The trials resulted in six convictions and six acquittals. Most
of:the acquittals resulted from a failure of the court to accept
certain.evidence as creditable. Disappointment was expreased not
only over the comparatively light sentences meted out but also
over the fact the trials dealt almost exclusively with the treat-
ment of shipwrecked survivors of submarine activity and with
the treatment of prisoners of war. No trials were held on the
actual conduct of hostilities, such as the use of weapons and the
destruction of life and property in combat. Another objection
wag the fact that the court itself was under pressure from- the
German press and German public opinion. Both were very hos-
tile to the trials. For example, after the sentence was announced
in the Llandovery Castle case the British observers had to leave
by a side door under police escort.! :

B The Moscow Declaration of 30 October 1943

ThlB ]DecIaratlon made two prmcxpal announcements
(1) That those Germans guilty of war crimes would be
tried hy the people and at the spot where the crime was com-
mitted;
~-(2) Those whose crimes had no speclﬂc locale would be
tmed pursuant to a!ﬂolnt dec:slon to be la.ter pubhshed by the
Alhes S :
“Both of these announcements negated a repetition of the. Lelp-
zig trials. They.aiso intimated that there would be two. types of
trials, one local and one genersl, -+ ..

C.-Us. Army Plﬂnningjn 19447mrm (220 »:!.:«"'
v ededs

"y ;

In 1944 the U.S. Army started 0. plan, Ier the war crimes trlals

1 See generally Mullins, The. Leiprip, Trigls.. (Lppdom le}herlv 1031): for an mccount of
theee trials. The position of many Germans is. mﬂm in. Gnllinm The Counterchargs: The
Matter of War Criminals from the Germain 5 ntoh;  1928). Gallinger's thesis is thbat
if Germany is guilty then the French were “agiinlly: u tulltr. particularly in thelr treatment
of prigoners of war.

29 Dept. of Blate Bulletin 310-811 (1948),
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. Harpers, 1048), pp. 885-087.

envisaged by the Moscow Declaration of 30 October 1943.2 This

planning concerned war crimes in their traditional sense only.
The following definition was approved by the The Judge Ad-

vocate General, United States Army: ' '

The term “war crimes” covers those violations of the laws and cus-
toms of war which constitute offenses against person or property, com-
mitted in connection with military operations or occupation, which out-
rage common justice or involve moral turpitude.t

D. Broadening of the Charges in Early 1945

While the Combined Chiefs of Staff were considering tradi-
tional war crimes, the focus of American policy-making shifted
to other levels resulting in a broadening of the scope of the
charges. oo ,

1. Crimes Against Peace. By 18 January 1945 at a meeting be-
tween the Secretary of War, the-Attorney General and Judge
Rosenman, the personal representative of -the. President, the con-
cept of the criminality of aggressive war had emerged.®

2. Crimes Against Humanity. Acting Becretary of State Grew,
on 1 February 1945, made the following announcement:

They [discussions among the Allies] provide for the punishment of
German leaders and their associates for their responsibility for the whole
broad eriminal enterprise devised and executed with ruthless disregard
of the very foundation of law and morality, including offerises wherever
committed against the rules of war and against minority elements, Jew-
ish and other groups, and individuals.®

This statement by Acting Secretary Grew was one of the firat
utterances concerning crimes against humanity. As Germany
was overrun and the concentration camps uncovered this crime
received added importance. '

There were now three charges to be preferred by the Allies,
war crimes, crime against peace (aggressive war), and crimes
against humanity.

E. The Establishment of the Wat Crimes Tribunals
1. The International Military Tribunal at Nuremberg. Pur-
suant to the Moscow Declaration of 30 October 1943, an agree-

ment was reached in London on 8 Augwst 1945 which provided
for the.establishment of an International Military Tribunal for

3 The first trial under this Declaration was that at Kbarkov from December 10-18, 1949,

Here. the Soviets conducted ‘& war erimea trial of captured Gestapo men charged with kiling
Russiari Civillans (reported in Praivda, Des. 16-20, 1943} and reprinted in The Peoplas’ Vordiot,
[London: Hutehison] pp. 80-110. . N o

4 Taylor, Final Repari to the Seﬂrelaﬁ 6!, the Army . on Iﬁl_e‘ﬂ_u.cmbem War Crimep. Triols

Usidar Conirol Counoil Law No. 10 (Washingtoh: U.S. Gov. Printing Office, '1949), . 3,

hereinafter cited as Taylor, Final Report. . SRS . BRI AT
5 Ibid, p. 2, citing Stimson end Bundey, On Active Servise in Peace and Wor (N.Y.:

S

812 Dept. of State Bulletin 154-155 (1945).
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the trial of Nazi officials whose alleged crimes had no geographic
location. The Charter. of this IMT was annexed to the London
Agreement. This Charter actually established the IMT, set out
the crimes over which it was to have Jurlsdlctlon, the number of
judges, and the states from which they were to be drawn,

- 2. The Subsequent Proceedmgs at Nuremberg. Allied Control
Council Law No. 10, 20 December 1945, was promulgated in order
to establish a uniform legal basis in Germany for ihe. prosecution
of war criminals and other similar offenders, other than those
dealt with by the International Military Tribunal. The American
courts established under this law' tried twelve cases, known as
“The Subsequent Proceedings.” ' These twelve cases, plus the sin-
gle cases tried by the International Military Tribunal at Nurem-
berg and the International Military Tribunal for the Far East
make up the war crimes cases tried by international courts- to
which the United States was a party. The United States, -acting
alone, tried many more cases before military commissions.

8. The International Military Tribunal for the Far East.. The
legal basis for the establishment of the IMT for the Far East will
be discussed in connectlon with the tnal itself in Part II fol-
]owmg : :

II. THE WORLD WAR II WAR CRIMES TRIALS
A. The International Military Tribunal at N ur_emberg '

The International Military Tribunal at Nuremberg consisted of
four judges, one each from France, the United Kingdom, the
U.S.8.R, ‘and ‘the TUnited States.” Each Judge had an alternate
from his own country. '
* One trla] of 24 German defendants ‘wai conducted by this
court g

Cmmt One 01’ the Indlctment charged the 24 defendants with
conspiring  to- commlt crlmes against _peace, war crimes, and
crimes against humamty ’

Count” Two ‘tharged them with commlttmg specific .crimes
against peace by p]annlng, preparing, initiating, and waging
wars of’ ag'grés:smn against Poland, Denmark, NorWay, Belgium,
the Netherlands, Luxemburg, Yugoslavia, Greece, ‘the USSR, and’
_the U8 = -

" The - court”'struck out S0 much of Count One ag’ charged the
defendants with conspiracy to commit war crimes and crimes:
ag'alnst ‘hiniénity. It then considered the remamder of Count One;__
- in conjunctlon w h Count Two 8 : e

R . WS
7 Art. 2, Chlrlm- o!’ the lntermtionnl M.llit.arv Trlbunal .
8 Nagi Conspiracy, and . Aggrassion, Opinion and . Judgment (Wuh!mnn '(J' s Gov Pl'lntinl .
Office, 1047) pp. 10, 50; herelnafter cited an Opinion and Judgment, ~ '
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Count Three concerned tradltlonal war crlmes. The specific
charges were (a) murder and ill-treatment of . prlsoners of war,
"~ (b) murder and ill-treatment of civilian populations in occupied
areas, (¢) pillage of public and private property in occupied
areas, (d) deportation of civilian populations in occupied areas
to slave labor in Germany, and (e) persecution of Jews in oceu-
pied areas. , .
Count Four was in a sense a novel crime to level against pubhc
officials. It concerned primarily the slave labor policy of the Ger-
mans and their persecution of the Jews. It is novel because the
count made no distinction between victims who were nationals or
those who were aliens. It also made no distinction between acts
. committed in peace and thoge F._commi_tted in war. The court quali-
. fied this count in three respects. First, it restricted its scope to
" acts committed during the war. Second, traditional war crimes
committed in occupied areas that were so vast in scope that the
- . participation of the State was required were considered crimes
against humanity. Third, acts committed against German na-
. tionals were linked to the aggressive war. Therefore, Count four
- was. reduced ‘to an elaboration of Counts Two and Three.. This
is evident from the fol]owmg construction given to Count four
by the Court:

. The policy of persecuhon, represslon, and murder of cl\rlhans .
in Germany before the war of 1939, who were likely to be hostile to the
Government, was most ruthlessly carried out. The persecution of Jews
during the same period .is estabhshed beyond pll doubt.  To constitute .
crimes against humanity, the acts relied on before the outbreak of war
must have been in execution of, or in connection with, any crime within
the jurisdiction of the Tribunal. The Tribunal is of the.opinion that
revolting and horrible as many of these crimes were, it has not been

" satisfactorily ‘proved that they were done in execution of, or in connec-
tion with, any such crime. The Tribunal therefore cannot make a gen-
. eral declaration that the acts before;1938. were crimeés against humenity
- within the meaning of the Charter,, b\lt from, the beginning of the war in
. 1989 war erimea ‘were commltted on a vasj: acale. ‘which were also cnmes_ )
against humanity, and insofar ‘as’ “the inhumane acte charged in the
indictment, and committed after the begmmng “of the war, did not con- -
stitute  war crimes, they were all: commitied: in :éxecution of, or in con-
- nection thh the aggresswe WAT, . and ‘the efore eonstltuted cnmesf,,
agamst humanity.? ' : )

"The ‘court also had to Judge th" éri) ' el
gurorganlzatzons It found that the’ Leadérship Corps of the.
“Party, the Gestapo, and the $8 to°be critithal’ organizdtlons.
»did not find crlmmahty 1n the SA (Brown Shlrts) L

DOpinioa aud Judgmt, Ibld p 84
- 10 Id., pp. 87-102: ’ : : 47
11 Jbid., pp. 102-104. The nrlnuiml reason for suoh [ ﬁndlnz was t.h-t the pnwn ol the
SA was broken in the Rovhm purge of June S0—July 8, 1084,
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Command were not strictly speaking organizations and therefore
membership in them was not membership in criminal organiza-
tions.’?' The ﬂndmgs and the sentences on each defendant are as
follows:

Defendant * " ‘Pinding on Counts Sentonce
Goering__ . _________________._ -Guilty 1,2,8,4.. .. Hanging
Hess .o Guilty 1,2__________ . . Life
Ribbentrop.. . . Guilty 1,2,8,4_____________.._. Hanging
“Fritzeche. . _____. Not guilty
Keitel ._______________________ Guilty 1,2,8,4_ ______ . ____.._. Hanging
Kaltenbrunner____ _________.__ Guilty 3,4 . Hanging
Rosenberg_ . _______| Guilty 1,2,8,4______ ... Hanging
Frank _— . Guilty 8,4 e Hanging
Priek Guilty 2, 8,4 e Hanging
Strelcher _____________________ Guilty 4___ - Hanging
Funk _______ . Guilty 2,8,4___ .. Life
Sehacht_______ . ________ Not guilty
Yon Neurath_________________| Guilty 1,2,8,4__ oo 16 years
Doenitz_____ e e Guilty 2,8__ 10 years
Reeder_______ Guilty 1,2,8_________________ Life
Von Schiroch___________.______ Guilty 4_____ 20 years
Sauckel __________ . __ Guilty 8,4______ . Hanging
Jodb ] Guilty 1,2,8,4. - Hanging
Bormann__.___ . ___________| ~Guilty 8,4 [tried in abaentia]__Hanging
Ven Papen___________________ Not guilty
Seyss-Inquart_ _______________ Guilty 2,3,4_________________. Hanging
Speer_____________________. Guilty 3,4 _____ . 20 years
Kropp_ oo ___. Not tried because of old age
Leyooo Suicide

B. The “Subsequent Proceedings” at Nuremberg (August 1946—
Apnl 1949)

1. The Nature of the Tnbunal.s

Control councll Law No. 10 established procedure for the
prosecution .of persons accused of war crimes other than those
persons-tried: by the' International Military Tribunal. An essen-
tial prereqdisite o “the - initiation of any trials under Control
Council Law No. 10 wa.s ‘the setting up of tribunals for this pur-
pose. - [

Acting under tl‘ns Control COHHCI] Law the Umbed States prom-
ulgated Military Government Ordinance No. 7. Thi§ ordinance
provxded that eech tribunal was to consist of three members and
an alternate 1 All were to be civilian lawyers from the United
Statea. Sflx tribunals were formed composed of 18 judges and six

nNmL, op. FrTRT R e ’ ) ) T
», 18 In Flick:v. Jﬂﬁm 883.ADD:. D.O, T0, 174, F. 22 089, cert, den: 388 U8, ‘879, reh, den, 838 -
U.B. 80 (1048) the federal court held. that it did not have suthority to review the findings
of one of thess u-ibunah created under Control Councll Law No.' 10 -because they were inter-
national tribunals that tried-.allens outside tha United Btates and inumrahd tho-e it
santenced .outside: the,United : thl Boatumm e e

226 ' AGO 59218
fo L




| alternates. These six tribunals heard twelve cases. The twelve
- cases heard by -these tribunals set up by the United States will

' now be briefly described.

2. The Twelve Subsequent Proceedings _
] a. U.S. v. Karl Brandt, et al. (The Medical Case).* The in-
¢ dictment named twenty-three defendants. The chief defendant,

i Karl Brandt, had, for a time, been one of Hitler's personal physi-
| cians and had risen to become Reich Commissioner for Health
. and Sanitation, the highest medical position in the Reich. The

. other defendants were the Chief of the Medical Service of the

¢ Luftwaffe, Chief Surgeon of the S8, Dean of the Medical Faculty
.. of the University of Berlin, a specialist in tropical medicine, and
b lesser doctors in the military and civilian hierarchy.

3 The principal count of the indictment charged the defendants
} with criminal responsibility for cruel and frequently murderous
E' “medical experiments” performed without the vietims’ consent,
i on concentration camp inmates, prisoners of war, and others. The
| trial lasted from 9 December 1946 to 19 July 1947. The tribunal’s
| judgment of 19 August 1947 convicted 16 defendants and ac-
. quitted seven. Karl Brandt, Gebhardt, Rudolf Brandt, Mrugow-
' sky, Seivers, Brack, and Hoven were sentenced to hang, Impris-
. onment was given to Becker-Freyseng (20 years), Beiglboeck
t (10 years), Handloser (life), Schroeder (life), Genzken (life),
. Rose (life), Fischer (life), Oberheuser (20 years), and Poppen-
| dick, (10 years). Rostock, Blome, Ruff, Romberg, Weltz, Schae-
[ fer, and Pokorney were acquitted.'s

, b. U.S. v. Joseph Altstoetter et al. (The Justice Case).* The
I fourteen defendants were all officials, as judges, prosecutors, or-
} ministerial officers, of the judicial system of Nazi Germany. The
| main point of the prosecution’s charge was that the defendants
} were guilty of “judicial murder and other atrocities, which they
| committed by destroying law and justice in Germany, and then
| utilizing the emptied forms of legal process for persecution, en-
' slavement, and extermination on a vast scale.”*" The court, in its
L judgment, concluded that “The dagger of the assassin was con-
| cealed beneath the robe of the jurist.”** The sentences imposed
t were as follows: Schlegelberger (life), Klemm (life), Rothen-
i 14 Case 1, reported in Vols. I and II of Trials of War Criminale Before the Nugrnberg
V' Military Tribunale (Wash.: U.8. Gov. Printing Off,, 1950-51); herelnafter cited ss Trials of
| Wor Criminals,

1 15 The ease is examined thoroughly in Deutsch, Doctors of Infomy—The Story of the Na:i _
i Modioal Crimes (N.Y.: Schuman, 1948).

E 18-Oase 3, reported In Vol. III Trials of War Crimindls and in VI Law Reports of Tridls
i of War Crimingls (London: Published for the United Nationa War Crimes Oornrniuion by
|| Hin Majesty's Stationery Offics, 1948). . _
17 Prosecution’s opening statement. Transeript, p. 88 clted in Tnylor, Fiﬂul chort op cli.

b o 4, p. 169,
18 Jbid., p. 172.
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berger (7 years), Lautz (10 years), Mettgenberg (10 years), j
Von Ammon (10 years), Joel (10 years), Rothaug (life), Oeschey
(life), Altstoetter (b years).'® Four of the fourteen defendants
were acquitted. They were Bannickel, Petersen, Nebelung, and
Cuhorst,> ' '

c. U.S. v. Milch.* This is the first of two cases dealing with
government ministers. It is also the only subsequent proceeding . ,.;
with only one defendant. Erhard Milch was indicted on the basis’ §
of his activity as member of the Central Planning Board, estab- ﬂ.l
lished by a Hitler decree of 29 October 1943. The chief of this ‘f?
Board, Albert Speer, was tried by the International Mlhtary
Tribunal. This Board had authority to instruct Saukel, also trled
by the IMT, to provide slave laborers for industries under 1ts
control. Milch was also accused of complicity in the medical ex—
periments for the German Air Force. 7

The court’s judgment, rendered on 16 April 1947, found M1]ch
not guilty of implication in the medical experiments® but gullty
of comphclty in the slave labor program.** He was sentenced
to life in prison.

d. U.S. v. Ernst Weizsaecker, et al (The Ministries Case) 2
This is the second of the two cases dealing with ministers. I,t‘ .
was the longest and last of the Subsequent Proceedings. Seven- .,
teen months elapsed from the filing of the indictment to the ren-: ]
dering of the judgment, 15 Nov. 1947—14 April 1949. There g
‘were twenty-one defendants, eighteen of whom were ministers or

i3

The defendants were the lower echelon of the highér dignitaries §
who sat in the dock before the IMT. A

The md1ctment cons:sted of eight counts: crimes against peaqg -
(1 and 2), mlstreatment of PW’s, against only seven defendants.
(8), crimes against humanity before the war (4), crimes against.
humanity and war. crimes. after the war started (5), plunder of .
property in occupied areas (6), deportation of slave labor (7),
membership in criminal organizations (8). Count Four was dis-. A .
missed. The trial continued on the remaining seven counts. . ThQr_}
sentences were as follows

Berger.. . _._ e : . R, 26 yrs
Lammers : e e e et e e e e 20 yrs
Veesenmayer- - e , 20 yre

19 111 Trialp of Wor Criminale, op. oit. n. 14, pp. 1200-1201.

20 Ibid,, pp. 1156-1180. .

21 Case. 8, reported in II Tricls of War Criminals, op. oli., pp. 305-886.

23 Ibid., p. EBY,.

23 1bid., Db. 854, BBT. '

24 Case 11, repoyted In Vols. XII, XIII and XIV Triale of War Cﬁmtmla op. olt. -

‘28 The opinion “and’ :fudcment {o contained in XIV Trials of War Cﬁmimlh op, oi
. 308-806. . Lo
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_____________________________________________________ 16 yrs
_____________________________________________________ 16 yrs
___________________________ ———— w10 yra
___________________________________________________ 10 yrs
_____________________________________________________ 7 yra
Woermann______ . T yrs
Dietrich_______ e 7 yrs
Weizsaecker ___________ _____ e 7 yrs
Rasche ______________________ —— e 7 yrs
Yon Mayland . __ o 7 yrs
Schellenberg________________ e 6 yrs
Bohle . .. ____ . e b yrs
Puhl. . e b yrs
Ritter . e 4 yrs
Meissner . e NG )
S CRAT Y o o e ot o et s Time served
Erdmannsdorff. . ___ . ____________ . NG

: e. U.S. v, Flick?* Three of the twelve cases concerned in-

dustrialists. They were the Flick, I.G. Farben, and Krupp trials.
Flick will be discussed first. Flick was a powerful steel magnate
and industrial promoter. He was indicted along with his five
principal associates. The indictment contained five counts: (1)
deportation of slave labor, (2) plunder of property in occupied
areas, (3) crimes against humanity in the pre-war years, (4)
financial support of the SS (two defendants only) and (6) mem-
bé’rship in the SS (one defendant only). The indictment was filed
on 8 February 1947 and the Judgment rendered on 22 December
1947.

The results of this trial are as follows:*

Defendant  Counts 1 ) ) f s Sentonce
Flick ____ e m. G G _ G 7 years
Weiss. . G NG E 215 years
Steinbrinek .. .o e - NG NG g G b years
Burkart.. .. ...___. NG NG B _ Acquitted
b Kaletsch__.._________ NG NG & Acquitted
. Terberger—_.._-______ NG - NG - Acquitted

f. U.S. v. Krauch (LG. Farben Case) % Twenty-four indi-
| viduals were ‘indicted, twenty of whom. were members of LG.
. Farben’s governing body, the “Vorsta.nd.’_‘ The other four were
i important officers of the corporatlon .Twenty-three were actually
j tried. The indictment contained five counts: (1). crimes against
| peace (aggressive war); (2) plunder of property in occupied
j areas, (3) slave labor; (4) membership in the SS; and (5) con-
¢ spiracy to wage aggressive war. The judgment of the tribunal
. was handed down in July 1948. All twenty-three of the def‘e_nd-

18 III Triale of War Criminals, op. oit, n. 14, pP. 1300—1201 . o .
. 27 Ibid., pp. 1164-1223,

. 28 Cane 0, reported In Vols. VII and VIII, Trisls of War Cﬂmimll op oft., n. 14, lnd in X
i Law Reporis of Trials of War Criminals op. oit., n. 16 pp. 1-88. o
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ants were acquitted on counts 1 and 5.# All three who were in-
dicted under Count 4 were acquitted.*® Only five were found
guilty under Count 3: Krauch, Ambros, Buetifisch, Duemfeld,
and Ter Meer.” Nine were convicted and fourteen acquitted on
Count 2. Ter Meer was the only defendant found guilty under
-two counts. Ten defendants were acquitted and thirteen convicted.

Sentences were as follows:*

Ambros_________ 8 yra
Duwemfeld.____________ e 8 yrs
Ter Meer._ e e e et e e e e it s e T yra
Krauch_.._....___ e e e e e e et s e s 8 yra
Buetifisch...__ . 6 yrs
Von Schnitzler______ 6 yrs
Schmitz . 4 yra
Dgmer e ————— e 3 yrs
Heefliger_________________ - - —2 yrs
Oster. e 2 yrs
Buergin e 2 yra
Kugler.._ B e e e e et e e e et o e . 1% yra
Jaehne . . e 1% yrs

g U.S. v Kmpp * This is the third and last trial of the in- §
dustrialists. Gustav Krupp was indicted before the IMT. How- §
ever, he was too infirm to stand trial. Here his forty-year-old |
son was indicted along with eleven other officials. The Krupp |
organization was the largest manufacturer in Germany. The in- - .j
dictment indicated that the officials of this firm were engaged in §
the slave labor program (Count Three) and in the economic .}
plunder of occupied areas (Count Two) similar to the defendants |
in the Flick case. Two additional counts were added, that of |
crimes against peace (Count One) and conspiracy to commit-
crimes against pedce (Count Four), because it was alleged that
the- Krupp firm took the lead in secret rearmament, supported

Hitler’s. seizure of power, and cooperated willingly in the rearma- -

ment of .Germany for foreign conquest.

_ The trial lasted from early December 1947 to the end of June
1948, On April 5, 1948 the Tribunal granted a motion for a find.
ing-of not guilty ‘on Count One and Count Four.®® The following
are ‘the ﬁn-diiigs a'.rid sentences : -

20 VIII !'ri;lll o! War Criminals, op, oit., p. 1128,

80 Ibid., .p. 1!04 o

31 Ibid, pp. 1187-1198,

seIbid., o, Wé-1ier.:

88 Ibid., DY, 1806~1210.

34 Cane 10 reported. in 1X Triala of War Criminals, op. oit; and X Law Reporu of Tﬂah

of Wor Criminale, op, eft., Dpp. 60177, }
a8 IX Twials of Wor Cﬂminah, op. ¢it., p. 1329,
36 Ibid., DD. 1449-1451,
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Defendant Counts 2 s Seniencs
Alfried Krupp. oo G G 12 yrs
Loeser. . _ e G G T yra
Houdremont_ __ .o oo G G 10 yrs
Mueller__________ .. G G 12 yrs
Janssen___._.________________._________. G G 10 yrs
Ihno e NG G 9 yrs
Eberhardt—_ e __ G G 9 yrs
Korgchan_._____ . _______________.__. NG G 8 yrs
Buelow__ .. ___________ .- NG G 12 yrs
Lehmann_. . _____________ . ____ G 8 yra
Kupke . G Time gerved
PArsch.. oo -__.. NG NG  Acquitted

h. U.S. ». Von Leeb (The High Command Case).*” The cases
of Generals Von Leeb and List comprise, from the military point
of view, two of the most important of the twelve Subsequent
Proceedings. Here were the trials of high military figures for
the manner in which they conducted the war and the manner in
which they governed unruly occupied areas.

The firat was the trial of the high command of the German
Army. Fourteen general officers were indicted under four counts:
(1) crimes against peace; (2) war crimes; (8) crimes against
humanity, and (4) conspiracy to commit these three crimes. The
court dismissed charges 1 and 4. This was in line with the pat-
tern in the Subsequent Proceedings. Rarely was an individual
convicted of crimes against peace.** The principal war crimes.
charged concerned the Commissar Order for the killing of Com-
munist political advisors in the Russian Army, the Barbarossa
Jurisdiction Order for the suppression of guerrilla warfare, the
Commando Order for no .quarter against British raiding parties,
and the Night and Fog Decree for the secret deportation of in.
dividuals. ' Crimes against humanity (Count Three) dealt with
the activities of race execution teams operating in areas con-
trolled by the defendants. The following findings and sentences
were handed down on 28 October 1948'39 o

] - Defendant oo © ; Cotnte 8 - 3 Sentonce.
Von Leeb ___ . ______ NG G 3 yrs
Schniewind..__________________. . __._ NG NG Acquitted
Sperrle_________.___ — w--lo. NG NG - Acquitted
Kuechler___________ . @ G - 20 yrs
s Hoth.. ____ G - G 16 yrs -
" Reinhardt_____ —_ _ — G G 16 yrs

37 Case 12, reported in Vols. X and XI Triale of War Criminals and in XII Law chm-h of
Trials of Wer Criminals.

38 The exception waa the convigtion of von demker nnd three other d-fandnnl: for
i orimes sgainat pesce In U.8. v. Woizsasoker XIV Trials of War Cﬂmﬁmh, -pp. - 348, 889, 414,
/488,

: 80 Individusl Andings are in XI Tricls of War Criminals, op. oit., pp. 558-668. The- lonteneu
E. are at pp. 605, 606 of the same volume.
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Defendant ) Counts £ ) Sentence
von Salmuth_._____________________._____ G G 20 yrs
Holddt____. G G b yrs
Roques__ o o G G . 20 yrs
Reinecke___ . o __. G G Life
Warlimont_________________ . G G Life
Woehler __________ G G 8 yra
Lehmenn______________________________ G G 7 yrs

i. U.S. v. List (Hostages Case).®® This second military case f
dealt principally with the actions of the occupation authorities in . |
Yugoslavia and Greece. A second element was the destruction of .
property during the evacuation of Finland and Norway. The case
receives its name from the widespread use of hostages and re- - j
prisal prisoners in order to discourage partlsan warfare in Yugo-
slavia and Greece, - 1

Twelve German Army generals were indicted on four counts: -
(1} excess shooting of hostages, (2} plunder and destruction of
property, (3) ill treatment of prisoners of war, and (4) slave
labor. On 19 February 1948 the court handed down the follow-
ing findings and sentences:¢

. Defendant Counts 1 2 L 3 Sentenoe
List.. . ___ . G NG G NG Life
Weichs. ... _________ o e Not tried
because  §
of illness. "
Rendulic. v oL G NG G G 20yrs o
Kuntze... .. OO G NG G G Life :
Foertach oo . NG NG NG NG Acquitted -]
Boehme...ooo e e Suicide
Felmy oo e e e G G NG NG 15 yrs ]
Lang .o e G NG G NG 12 yrs - 4
Dehner . — G NG NG NG 7y H
Leyaer e i —— NG NG G G 10 yrs '
Speidel o e i w-—. & NG NG NG 20 yrs
Geitner___'_'.._“.' __________________ NG NG NG NG Acquitted

j. The SS Cases._ The SS Cases comprise the three remain- o =
ing Subsequent Proceedings. They were U.S. v. Ohlendorf .
(*“Einsatzgruppen Case”), U, S. v. Pohl {Concentration Camps) 4
and U7.S. 2. Greifelt (The RuSHA Case).*

The Elnsatzgruppen were extermination units whose mission
was to kill minority races in occupied areas, particularly Jews:-
and Gypsies. - Twenty-two were indicted. Twenty-one were con
victed of serious participation in this murder program. The re-
maining defendant was sentenced to time already served. The |

40 Cane 7, reported in XI Triale of War Criminals, pp. T60-1326." ' o

41 Individual ﬂndlnn sm in ibid., pp 1202—1&17 The sentonces are in- the same volumo ;
at 181818160 -

42 Cnse 9, Teportad in' IV Trel of War Cﬁmmuh. DD. BuB0E.

44 Case 4, reported in V Trials of War Criminals, pp. 186-1260,
44 Onse 8, Nporbd in’ Vols: TV and V*TrHals of War Gﬁmmb.
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sentences were severe compared to those handed down by the
other tribunals.. However, the enormity of the crime called for
such punishment. Fourteen were sentenced to hang, two to life
in prison, three to twenty years, and the remaining two to ten
years each.*

Oswald Pohl and seventeen others were indicted prmclpally
for their administration of the concentration camps. Three were
sentenced to hang, three to life in prison, two to 20 years, one
to 156 years, and six to ten years each. Three were acquitted.*

The third S8 case, known as the RuSHA case is a peculiar
mixture of race hatred and pseudo-science. RuSHA is the Ger-
man abbreviation for the race and settlement Main Office, an SS
agency. Its purpose was to strengthen biologically and territori-
ally the German nation at the expense of conquered countries.
Fourteen were indicted. One was acquitted. Of the remaining
thirteen one was sentenced to life in prison, two to twenty-five
years, one to twenty years, three to fifteen years, one to ten
years, and five to time served.”

C. The International Military Tribunal for the Far East

Thia tribunal was the Far Eastern counterpart of the Interna-
tional Military Tribunal which sat at Nuremberg. However, it
did not base its jurisdiction on documents pertinent to the Euro-
pean Tribunal such as the Inter-Allied Declaration signed at St.
James’s Palace, London, at 13 January 1942, the Moscow Declara-
tion of Oct. 80, 1943, the London Agreement of 8 August 1945,
and the Charter annexed thereto.

The basic policy for the trial and punishment of Japanese war
criminals was the Potsdam Declaration of 26 July 19456 jointly
issued by China, the United Kingdom, and the U.S.A. The
U.8.8.R. subsequently adhered to it. By the Instrument of Sur-
render, signed on 2 September 1945, Japan accepted the provi-
siona of the Potadam Declaration. General MacArthur, as Su-
preme Commander of the Allied Powers, was then directed by
the United States to proceed with the trial of Japanese war crimi-
nals.®* Though approved by other nations this action was uni-
lateral on the part of the United States. General MacArthur,
acting under the authority of the Moscow Conference of 26 De-
cember 1945, established the International Military Tribunal for
the Far East on 19 January 1946 # -Because of the fundamen-
451V Trials of War Criminals, pp. 687-588.

48 ¥ Trials of War Criminals, pp. 1068-1064, 1233,

47 Ibid., pp, 1656-187.

48 18 Dept. of Siate Bu!i_aﬁn 428487, at p. 426 (1045),

49 Judgment of the International Military Tribunal Jor the Far East, November 4-18, 1848,

pp. 5-8. This judgment has not been printed and published on the seale of the judgment at
Nuremberg. The 1218 page majority opinion has heen printed In six paper bound volumes,
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tally international character of such a trial it was felt that the
original United States directive should be followed by a truly j
allied directive.®® This was done on 8 April 1946 by a policy de-
cision of the Far Eastern Advisory Commission entitled “Appre- {
hension, Trial and Punishment of War Criminals in the Far }
East.”** Based on this policy decision a new directive was issued
to General MacArthur on 28 April 1946.

The tribunal consisted of 11 judges, one each from Australia, §
Canada, China, France, Great Britain, India, Netherlands, New 1
Zealand, Philippines, Soviet Union, and the United States. :

Twenty-eight were indicted. Two died and one became ill.
Trial proceeded as to the remaining twenty-five, All twenty-five j
were found guilty on one or more of 10 counts of the 55 count _'
indictment.”> Seven were sentenced to hang, sixteen to life in
prison, one to twenty years, and one to seven and one-half years |
in prison.%? 4

There was nothing in the Far East comparable with the Sub- E
sequent Proceedings at Nuremberg. The remaining group of re. }
ported war crimes trials are those at the national level. i

D. National War Crimes Trials

Many of the national war crimes trials are ‘unreported. The
most valuable assembly of these trials was made by the United
Nations War Crimes Commission. This commission summarized
and analyzed 89 such trials."* Five were from the 12 Subsequent
Proceedings, the Justices, Flick, Krupp, 1.G. Farben, and the
High Command cases. The other 84 were mostly national in
character, the majority being U.S. and British cases. :

The United States trials were largely conducted by military
commissions, whose jurisdiction is based on the customary inter-
national law of war.® These commissions limited themselves to

50 In Hirota v. MaoArthur, 888 U.8. 107, 93 L. Ed. 1008, 68 8. Ct. 197 (1948) the Supreme
Court refused to hear a plea for a writ of habeas corpus because of the international character
of the IMT for the Far East. . . o

51 Horwits, The Tokyo Triazl, International Conciliation Pamphlet 465 (N.Y.: Cernegle
Endowment for Interpational Pence, Nov. 1950) pp. AT0-432, :

52 The ten ccunts and the number convicted under each one are es follows: Count 1, eon=

spiracy to commit orimes against peace, 24 convicted; Count £7, nggresslve war against China,
22 convicted; Count 24, nggressive war agalnst the U.B.A., 18 convicted; Count 31, aggresalve

war against the Briiish Commonwealth, 18 convicted; Count 32, aggressive war against the - §

Netherlands, 18 convicted; Count 38, aggressive war against France, 2 convieted; Count 25,
aggressive war against the U.8.8.R. in 1938, 2 convicted; Count 24, aggresalve war againgt
the U.8.8.R: In 1089, 3 convieted: Count 55, war orimes against PW's and civilians in occupied’
areas, 5 convioted; Count 55, failure to correct or to prevent the coramission of war crimes
by subordinates, 7 convicted, .

52 Ibid.,, pp. 1187-1218. .o o

54 The 88 cases are contained in the 185 Volume Law Reports of Trials of War Criminale,
ep. oit., n. 18, - ' : ' :

56 8ee FM 27-10, The Law of Lond Warfare, 1958, pafa, 13, for s comparlion of the
jurisdietion of a military ‘comniisslon und ‘a court-martlal; See also Gresn, “The Miltary Com-
mission,” 42 4m. J. Int'l L. 888 (1948), - - . : )
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war crimes in the traditional sense. They sat both in Europe
and Asia.

The Supreme Court has had occasion to hear pleas for wr1ts of
habeas corpus from the accuseds before three American military
commissions, The first was Ez parte Quirin®® wherein the Su-
‘preme Court granted a hearing because of the fact that the com-
mission sat in the United States. It upheld the jurisdiction of
the commission despite the fact that the civil courts were func-
tioning, because the charges against the defendants mvolved
what the court considered to be a war crime.

In Re Yamashita®® the Supreme Court also granted the peti-
tioner a hearing because the commission was sitting in the Philip-
pines, then under the jurisdiction of the United States. However,
in Johnson v. Eisentrager®™ the Supreme Court refused a petition
from the defendant because the commission sat in China and
sentenced the German accused to incarceration in Germany.

No tabulation has ever been made of the actual number of
trials and the number of defendants tried at the national level by
States during and since World War II. Ag late as January 1961
West Germany was averaging one trial every three weeks. On
January 13, 1961, a Warsaw court sentenced an accused for war
crimes committed during the Nazi occupation. In December 1961
the Israeli court convicted Eichmann of what were essentially war
crimes. At Dachau, Germany, slone, the American military com-
missions tried 489 cases involving 1672 accused 1416 were con-
victed.®®

III. LEGAL PROBLEMS IN THE WAR CRIMES TRIALS

A. The Charges

1. Crimes Against Peace

a. The Pact of Paris, 1928. The damage, destruction and the
staggering number of casualties in World War I led to a severe
reaction against the concept that nations could resort to war
for any reason. In 1928 a conference was convened at Paris for
the purpose of drafting an international agreement by which
States would renounce the use of war as an instrument of inter-
national policy. When this treaty known both as the Pact of
Paris and the Kellogg-Briand Pact bedame effectlve July 24, 1929,

50 Ex perte Quirin, 317 UA. 1, 87 L Ed. 8, 83 B, Ot 2 (1042)
57 Ro Yamashite, 837 U.A. 1, 80 L. Ed. 400, 88 8. Ct. 340 (1940): snelyged In IV. Law Reporh
of Triale of War Criminale, pp. 1-85.

58 Johneon v. Elsentrager, 388 U.8. 768, o4 Y. Ed. 1285, 70 8. Ct. 936 (1950). -n-lvnd in
X1V Low Reporis.of Triale of War Criminale, pp. 888, . - .
58 “The Bimpaon Report” to the Beoretary of the. Army. ll Bﬂp 1048 . I nub.ioot: Survey
of the Trials of War Orimes Held at Dacheu, -Germany. : : ’
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15 signatories (including Germany, United States, France, United
Kingdom, Italy, and Japan) and 31 adhering states (including
China, Ethiopia, Finland, Hungary, and the U.S.S.R.) had. be-
come parties.®® By 1938 seventeen other parties had adhered.
Various qualifications and interpretations were placed upon the
proposed treaty in the correspondence, perhaps the most important
being the United States note delivered to the principal Foreign
Offices on June 20, 1928, that “It believes that the right of self-
defense is inherent in every sovereign state and implicit in every
treaty. No specific reference to that inalienable attribute of
sovereignty is therefore necessary or desirable. It is no less
evident that resort to war in violation of the proposed treaty by
one of the parties thereto would release the other parties from
their obligations under the treaty towards the belligerent states,” #
It was this Pact of Paris which formed the cornerstone of the
crime of aggressive war charged at Nuremberg and Tokyo.

b. Arguments ageinst the crime of eggressive war. Four
principal arguments were advanced at the trials against the
crime of aggressive war. These objections are: (1) “No crime
without a law”; (2) “You also”; (8) No definition of aggressive
war; and (4) The difficulty of linking a particular defendant with
& crime of such a nature.

(1) Nulle Peona Sine Legis. This was the first occasion
in modern times in which individuals had been punished for their
participation in the acts of a State which had unjustifiably initi-
ated war. Consequently it was argued that if the acts of indi-
viduals who planned, initiated, or waged aggressive war were to
be punished then such a law should be promulgated to be opera-
tive in the future and not to be retroactively applied to past acts.
The International Military Tribunal answered this. objection as
follows:

The Charter [which stated that such & crime exists] ia not an arbitrary
exercise of power on the part of the victorious Nations, but in the view of
the Tribunal, as will be shown, it is the expression of international law

- existing at the time of its creation. .
L] o . & L ] L ] E ] * [ ]

It was urged on behalf of the defendants that a fundamental principle -
of all law—intefnational and domestic—is that there can be no punish-
ment 'of erime without a pre-existing law. It was submitted that ex ‘post
facto' punishment is abhorrent to the law of all eivilized nations, that no
sovereign. power had made aggressive war a erime at the time that the

United Btatos and other Peraons, 19031687, p. B130.

01 Note of ‘the. Govérninent of the United States o the Governments of Belglum, Caecho.
slovakie, France, Germany, Great Britain, Irish Free State, Italy; Japan and Poland, contained
in I Forgign Relatigna bf the United Statos 1929, p, 81, - )

02 Nagi Conapiraoy and Aggresmion, Opindon ond Judgment (Washington: U.8. Govern.

a Iy _Tmma.,, Conventions, International Aots, Protocols and Agreemenis Batween the

ment Printing Office, 1047) pp, 48-B1.
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alleged eriminal acts were committed, that ng statuté had defined aggres-
8ive war, that ne penalty had been fixed for ita commission, and no court

had been created to try and punigh offenders,
. » * . . * »

This view [that such a crime existed] is strongly reinforced by a con-
sideration of the state of International law in 1989, so far as aggreyaive
war is concerned, The Genera) Treaty for the Renunciation of War of 27
August 1928, more generally known ag the Pact of Paris or the Kellogg-
Briand Pact, wag binding on g3 nationg, including Germany, Italy, and

Japan at the outbreak of war in 1930, In the Preamble the signatorieg
declared that they were:

“Deeply senaible of their aolemn duty to promote the welfare of
mankind; persuaded that the time has come when a frank renuncia.
tion of war ag an instrument of hational policy should be made to the
end that the Peaceful and friendly relations now existing between
their peoples should be perpetuated. . ,". a]] cha

anges in their relations
with one another should be sought only by pacific means. . . . thus

uniting civilised nations of the wo_r_ld in a common renunciation of
WAr as an instrument of their nationa] policy, ., »

The first two articles are ag fd]lows:

origin they may be, which may arise among them,
sought except by pacific meang.”

The question is, what was the legal effect of
signed the Pact oy adhered to it uncondition
war for the future as an instrument of
it. After the signing of the Pact, any nation resorting to war ag an
instrument of national policy breaks the Pact. [n the opinion of the
Tribunal, the solemn renunciation of war ag an instrument of national
poliey necessarily involves the proposition that auch g war is illegal in
international law; and that those who plan and wage such a war, with jtg
inevitable and terrible consequences, are committing a crime in 80 doing,
War for the solution of internationa] controversies undertgken a8 an
instrument of national policy certainly includes a war of aggression, and
such a war i therefore. outlawed by the Pact, Ag My, Henry L.:Stimson,
then Secretary of State of the. United States, said in 1082:

“War between nations wag renounced by the signatories of the
Kellogg Briand Treaty. This means ‘that it has become throughout
practically the entire world . ., , an illegal thing. Hereaft_er, when
nations engage in armed conflict, either one or both of them must be
termed violators of this general treaty law, , ., ‘We denounce them ag

shall never be

this Pact? The nati.ons who
ally condemned recourse to
policy, and expressly renounced

law breakers.”

But it ig argued that the Pact does not expr,
are crimes, or set up courts to try those w
extent the same ig true with regard to the of wi
Hague Convention. The Hague Convention of 190 prohibite
certain methods of waging war. Thege included the inhumiane |
of prisoners, the"employment of poisoned weapon 1
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flags of truce, and similar matters, Many of these prohibitions had been
enforced long before the date of the Convention; but since 1807 they have
certainly been crimes, punishable as offenses against the laws of war; yet
the Hague Convention nowhere designates such practices as eriminal, nor
is any sentence preacribed, nor any mention made of a court to try and
punish offenders. For many years past, however, military tribunals have
tried and punished individuals guilty of violating the rules of land war-
fare laid down by this Convention. In the opinion of the Tribunal, those
who wage aggressive war are doing that which is equally illegal, and of
much greater moment than a breach of one of the rules of the Hague
Convention. In interpreting the words of the Pact, it must be remembered
that international law is not the product of an international legislature,
and that such international agreements as the Pact of Paris have to deal
with general principles of law, and not with administrative matters of
procedure. The law of war is to be found not only in treaties, but in the
customs and practices of states which gradually obtained universal recog-
nition, and from the general principles of justice applied by jurists and
practised by military course. This law is not static, but by econtinual
adaptation follows the needs of a changing world. Indeed, in many cases
treaties do no more than express and define for more accurate reference
the principles of law already existing.

The view which the Tribunal takes of the true interpretation of the
Pact is supported by the international history which preceded it. . . .03

(2) Tu Quogue. This doctrine which means literally “you
also,” was urged by the Germans in justification of their acts.
- They argued that at least one (the U.S.S.R.) and possibly more
of the prosecuting nations had themselves waged aggressive wars
contemporaneous with those of the Reich. The court answered as
follows:

Under general principles of law an accused does not exculpate himself
from a crime by showing that another committed a similar crime either
before or after the alleged commission of the crime by the accused.®+ -

(8) Definition of the term “aggression.” The defendants
argued that states possess the right to determine unilaterally
whether or not their decision to wage war is justified. Conse-
quently this term has not acquired a sufficient objective meaning
in international law.®® The IMT dismissed such an argument.®®

(4) The identity of those guilty. The question that proved
most troublesome to the courts was not whether the war by

83 The egurt, In relating this history, put particular emphasis upon the draft Treaty of
Mutual Assistance of 1928, the Protocol for the Paciflo Bett t of International Disputes
{Geneva Protocol) of 1924, the Assembly of the League of Nations Declaration of 1927, and
the Havana Resolution of 18 Februmry 1928, all of which underscored the emerging concept
of the criminel nature of agwresslve war (Ibid., pp. 51-38).

94 U.8. v, Von Leeb, op. eft,, n. 87, p, 483,

65 The term is hard to define In the abetract. See the discussion of efforts between 1920 and
1880 to define “aggression” In Btone, Legal Controls of Iniornational Conflict (N.Y.: Rine-
hart, 1954) pp. 830-834, Concrste ceses are another matier, As far as Germeny's wars were
eoncerned the following observation ia In point: “No one can read the sccounts of the
Hitler conferences with his manh without concluding that the wars of the Third Relch
were aggresslve wars under lny concélvable deﬁnitlon of that expression” (Taylor, Final
Report, op. oit., p. £20). -

80 Opinion and Judgment, op. .eit.. n. 68, p. 88,
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Germany and Japan was aggressive or not, but how to assess
each defendant’s relation to the crime.* Tribunal Va, set up
under Control Council Law No. 10 and U.S. Military Government
Law No. 7, employed the following standard for determining
the guilt or innocence of a defendant accused of crimes against
peace.®®
We are of the opinion that as in ordinary criminal cases, zo in the
crime denominated aggressive war, the same elements must all be present
to constitute criminality, There first must be actual knowledge that an
aggressive war is intended and that if launched it will be an aggressive
% war. But mere knowledge is not sufficient to make participation even by
; high ranking military officers in the war criminal. It requires in addition
that the possessor of such knowledge, after he acquires it shall be in a
position to shape or influence the policy that brings about its initiation or
its continuance after initiation, either by furthering, or by hindering or
preventing it. If he then does the former, he becomes criminally respon-
gible; if he does the latter to the extent of his mbility, then his action
shows the lack of eriminal intent with respect to such policy.

If a defendant did not know that the planning and preparation for
invasions and wars in which he was involved were concrete plans and
preparations for aggressive wars and for wars otherwige in violation of
s. international laws and treaties, then he cannot be guilty of an offense. If,
however, after the policy to initiate and wage aggressive wars was formu-

: lated, a defendant came into possession of knowledge that the invasions
and wars to be waged were aggressive and unlawful, then he will be

5 criminally responsible if he, being on the policy level, could have in-

? fluenced such policy and failed to do so.

If, and as long as, 2 member of the armed forces does not participate
,f in the preparation, planning, initiating, or waging of aggressive war on a

E policy level, his war activities do not fall under the definition of crimes

; against peace. It is not a person’s rank or status which is the relevant

1 igsue for determining his eriminality under the charge of crimes against
:

" peace, but his power to shape or influence the policy of his state.

c. The Crime of Aggressive. War Before Tribunals Other
than the IMT. The charge of aggressive war did not fare as well
at the Subsequent Proceedmgs as it did at the trial of the major
war criminals, Telford 'Ta’jlor has summarized the result as
follows:

Since the IMT judgment, six additional cases involving this charge
have been determined. In-the four guch-eases at Nuremberg, the accusa-
tion failed against the military leaders and the Farben and Krupp
directors, but prevailed against five highly placed diplomats and govern-
ment ministers. On 30 June 1948, a tribunal sitting at Rostatt (in the
French Zone) convicted the -prominent Saar . industrialist - Hermann
Roechling of waging, but not of planning, ‘aggressive wars, but upon
review of the judgment, in January 1949 this tharge was quashed. At
Tokyo, however, the International Military Tribungl for the Far East

. convicted all of the twenty-flve J. apanese defendants of “cnmes against
peace,” o?

67 Taylor, Fiual Report, op. oit., m. 4, pp. 2!1—288.
@8 U8, v. Von Lesb, op. cit., n. 87, pp. 488-489.
89 Taylor, Final Report, op. cit., n. 4, p. 281,
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d. The Future of the Crime of Aggressive War. The Nurem-
berg Trials are a precedent for the condemnation of aggressive
war and the punishment of those individuals responsible for such
war. Thus future defendants are in a poor position to argue the
applicability of the doctrine nulla peona sine legis if they are
tried for similiar crimes. However, there are a number of serious
' problems which remain unsolved.

For example, there is a problem as to how criminal prosecu-
tion under the aggressive war count can be conducted in the
future by anyone except the victor.™

A further problem arises from the fact that the crime relies
on a careful and detailed understanding and record of the inner
processes of the Government in question unless the entire re-
sponsibility is to be imputed to a certain echelon of leadership.
It is not likely that the future victors will find such meticulous
records as were awsiting the victorious Allies when they entered
Germany in 1945." Consequently the difficulty of obtaining evi-
dence which may establish the criminality of the acts of certain
individuals may be a substantial one.

A final problem is that prosecution of the aggressor for such a ;
crime presupposes something close to total defeat of him. In 3
limited wars neither side is reduced to such a state of defeat. 4
Consequently prosecutions may only occur in the future where ._
there is a total rather than a limited war. 3

2. War Crimes _

Individual responsibility for war crimes. The term “war
criminals” may be understood to include persons who (i) have '}
committed war crimes, or (ii) have aided, abetted or encouraged 1
the commlssion of war crimes.” The nature of the military organ- |
ization ‘makes the application of this rule difficult in some cir-
cumstances. Four such circumstances will now be disclosed.

(1) Responsibility of Superiors for Acts of their Subordi- ]
nates. One of the causes celebre of the war crimes trial which
followed World War II was the Yamashita Case.® Yamashita |
wa.s’accused of' the following war crime: :

70 Finch hes pointed out in “The Nuremberg Trial and Internatfonal Law." 41 A.JLL. pp.
R0-87. (1947) that. a victorious power would bardly allow the defested to establish or to

participate In Tribunala to try the leaders of the victor, however clear thelr aggreesive intent
or sets, Such an observation polnis not to the defects In the law but to defects in the

politieal and judiefal organization of ths international community. E
71 The proof of individual impleation would heve proven more difficult In Japan had it
not been for the discovery of the complete diary of Marquls Kido, Lord Keeper of the Privy

Seal. The diary covered the entlre perfod under investigation and became the wnrldnt

bible of the prosecutlon (Horwits, The Tokye Trial, op. oit., n. 51, p. 494).

72 Cir. 182, “Investigation of War Crimes,” Headquarters, U.8, Foroes European Theater,
2 October 1945.

78 Re . Yamashila, op. eit., n. 57,
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While a commander of the armed forces of Japan at war with the
United States of America and its alles, unlawfully disregarded and failed
to discharge his duty as commander to control the operations of the
members of his command permitting them to commit brutal atrocities and
other high crimes against people of the United States and of its allies and
dependencies, particularly the Philippines; and he . . . thereby violated
the laws of war..

The evidence indicated that a considerable number of atrocities
were committed by Japanese troops under Yamashita’s command.
Yamashita contended that most of these atrocities were com-
mitted or caused to be committed in units or by commanders who
were remote from his headquarters, both physically and in terms
of the chain of command and that there was no evidence pre-
sented that he had expressly commanded or knowingly permitted
any of the charged crimes.

The Supreme Court of the United States saw an affirmative
duty on the part of a commander in Yamashita’s position,™

It is evident that the conduct of military operations by troops whose
excesses are unrestrained by the orders or efforts of their commander
would almost certainly result in violations which it is the purpose of the
law of war to prevent. Its purpose to protect civilian populations and
prisoners of war from brutality would largely be defeated if the com-
mander of an invading army could with impunity neglect to take reason-
able measures for their protection. Hence the law of war presupposes
that its violation is to be avoided through the contro! of the operations of

- war by commanders who are to some extent responsible for their
subordinates.

This is recognized by the Annex to Fourth Hague Convention of 1907,
respecting the laws and customs of war on land, Article 1 lays down as
a condition which an armed force must fulflll in order to be accorded the
rights of lawful belligerents, that it must be “commanded by a person
regponsible for his subordinates.” 86 Stat. 2206. Similarly Article 19 of
the Tenth Hague Convention, relating to bombardment by naval vessels,
provides that commanders in chief of the belligerent veasels “must see
that the above articles are properly carried out,” 38 Stat. 2389. And
Article 28 of the Geneva Red Cross Convention of 1829, 47 Stat. 2074,
2092, for the amelioration of the condition of the wounded and sick in
armies in the fleld, makes it “the duty of the commander-in-chief of the
belligerent [16] armies to provide for the details of execution of the
foregoing articles [of the convention] as well as for the unforeseen
cages.” And, finally, Article 43 of the Annex of the Fourth Hague Gon-
vention, 36 Stat. 2306, requires that the commander of a force occupying
enemy territory, as was petitioner, “shall take all the measures in his
power to restore, and ensure, as far as possible, public order and safety,
while respectmg', unless absolutely prevented the laws in force in the
eountry.”

These provisions plainly imposed on petitloner, who at the time apeei-
_fled waa military governor of the Philippines, as well as commangpr of
" the Japanese forces, an affirmative duty to take such measures,

within his power  and appropriate in  the circumstancep to B ot

T4 Ibid, at b. 18,
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prisoners of war and the civilian population. This duty of a commanding
officer has heretofore been recognized, and its breach penalized by our
own military tribunals. . . .

The court in U.S. v. Von Leeb has discussed the problem of
responsibility of commanders of occupied territories as follows:™

. Modern war such as the last war entails a large measure of
decentralization. A high commander cannot keep completely informed of
the details of military operations of subordinates and most assuredly not
of every administrative measure. He has the right to assume that details
entrusted to responsible subordinates will be legally executed. The Presi-
dent of the United States is Commander in Chief of its military forces.
Griminal acta committed by those forces cannot in themselves be charged
to him on the theory of subordination. The same is true of other high
commanders in the chain of command. Criminality does not attach to
every individual in this chain of command from that fact alone. There
must be a personal dereliction. That can occur only where the act is
directly traceable to him or where his failure to properly supervise his
subordinates constitutes eriminal negligence on his part. In the latter
case it must be a personal neglect amounting to a wanton, immoral dis-
regard of the action of his subordinates amounting to acquiescence.

Concerning the responsibility of a fleld commander for erimes com-
mitted within the area of his command, particularly as against the [
civilian population, it is urged by the prosecution that under the Hague
Convention, a military commander of an occupied territory is per se
responsible within the area of his occupation, regardless of orders, regu-
lations, and the lawa of his superiors limiting his authority and regard-
less of the fact that the crimes committed therein were due to the action
of the state or superior military authorities which he did not initiate or in
which he did not participate. In this respect, however, it must be borne
in mind that a military commander, whether it be of an occupied territory
or otherwise, is subject both to the orders of his military superior and
the state itself as to his jurisdiction and functions. He is their agent and
instrument for certain purposes in & position from which they can re-
move him at will.

In this connection the Yamashita case hag been cited. While not a de- E.
cision binding upon this Tribunal, it i entitled to great respect because A
of the high ecourt which rendered it. It is not, however entirely applicable
to the facts in this case for the reason that the authority of Yamashita
in the fleld of his operatlons did not appear to have been restricted by
either his military superiors or the state, and the crimes committed were
by troops under his command, whereas in the case of the oceupational
ecommanders in these proceedings, the crimes charged were mainly com-
mited at the matance of higher military and Reich authorities.

It i8 the opinion of this Tribunal that a.state can, as to certain matters,
under international law limit the exercise of sovereign powers by a mili-
tary commander in an occupied area, but we are also of the opinion 1
that under international law and accepted usages of civilized nations

. that he has certain responsibilities which he cannot et aside or ignore
by reason of activities of his own gtate within his area. He ia the instru- 3
" ment by which the occupaney exists. It is his army which holds the area 3
in subjection.: It is his might which keeps an cccupied territory from re-
occupancy by the armies of the nation to which it inherently belongs.

1 O_p. oft., n. 87, pp. 5§48, Bdd.
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