
It cannot be said that he exercises the power by which a civilian popula­
tion is subject to his invading army while at the same time the state 
which he represents may come Into the area which he holds and subject 
the population to murder of its citizens and to other Inhuman trea1;jnent. 

(2) Responsibility of Intermediate Commanders for ActB 
Ordered by their Superiors to be Carried out by their Subordi­
nate8. A military commander is often faced with the problem of 
carrying out an act ordered by one of his superiors to be exeC.utetl 
by one of his subordinates. Criminal responsibility of the inter­
mediate commander can arise in one of three similar circum­
stances. The first is where the intermediate commander receives 
an order to be carried out by his subordinates which requires his 
implementation. In other circumstances the intermediate com­
mander may transmit an illegal order through the chain of com­
mand from his superior to his subordinates without any action 
on his part. If he knows that the order is illegal, then he is faced 
with several alternatives. He can refuse to pass the order on. He 
may pass the order on with a written or oral directive that it is 
not to be carried out. Finally, he can pass the order on without 
comment. The problem becomes even more acute when an order 
is given from a superior to one of the intermediate commander'S 
subordinates without the intermediate commander having been 
consulted in the matter. The discussion of the problem in the 
Von Leeb Case is a good guide to the general approach to be taken 
in such matters." 

It is urged that a commander becomes responsible for the transmittal 
of any manner -whatsoever of a criminal order. Such a conclusion this 
Tribunal considers too far-reaching. The transmittal through' the chain 
of command constitutes an implementation of an order. Such orders 
carry the authoritative weight of the superior who issues them and of 
the subordinate commanders who pass them on for compliance. The mere 
intermediate administrative function of trans~itting' an order directed 
by a superior authority to subordinate units, however, is not considered 
to amount to such implementation by the commander through whose 
headquarters -such orders pass~ Such transmittal is a routine function 
which In many instances would be handled by the staff of the commander 
without being called to his attention. The commander is not in a position 
to screen orders so transmitted. His headquarters, as an implementing 
agency, has been bypassed by the superior command. 

~urthermore, a distinction must be dl'awp. as to the' nature of a crim­
inal order itself. Orders are the basis upon whicb any army operates. 
It Is basic to the discipline of an army that orders are issued to be Car­
ried out. Its discipline is built upon this principle. Without it, no army 
can be effective and it is certainly not -incumbent' upon a soldier in a 
subordinate pOsition to screen the orders of' .upe~o .. for questionable 
points of legality. Within certain limltations,heha •. the rlghtto assume 
that the order. of his superiors and the state whlchh.e serves and which 
are Issued to him are in conformity with International law. 

'18 U.S. v. Von Leeb, op. cit.,- n. 37, pp. 610-111. 
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Many of the defendants here were field commanders and were charged 
with heavy responsibilities in active combat. Their legal facilities were 
limited. They were soldiers-not lawyers. Military commanders in the 
field with far-reaching military responsibilities cannot be charged under 
international law with criminal participation in issuing orders which are 
not obviously criminal or which they are not shown to have known to be 
criminal under international law. Such a commander cannot be expected 
to draw fine distinctions and conclusions as to legality in connection with 
orders issued by his superiors. He has the right to presume, in the ab­
sence of specific knowledge to thE'. contrary, that the legality of such 
orders has been properly determined before their issuance. He cannot be 
held c:riminally responsible for a mere error in judgment as to disputable 
legal questions. 

It is therefore considered that to find a field commander criminally 
responsible for the transmittal of such an order, he must have passed the 
order to the chain of command and the order must be one that is criminal 
upon its face, or one which he is shown to have known was criminal. 

(3) Re8ponsibility of Chief8 of Staff and Other Staff 
Officers. In general, they were not held responsible for orders of 
a command nature which went out over their signature unless it 
was shown that they personally had something to do with initi­
ating, drafting, or implementing the criminal order. Of course, 
their responsibility with respect to the administration of their 
own staff departments is the same as that of any other military 
commander. The court in the Von Leeb Case has an excellent 
comment on the responsibility of a chief of staff under these 
circumstances. " 

Since a chief of staff does not have command authority in the chain of 
command, an order over his own signature does not have authority for 
subordinates in the chain of command. As shown by the record in this 
case, however, he signs orders for and by order of his commanding officer. 
In practice, a commanding officer mayor may not have seen these orders. 
However, they are presumed to express the wishes of the commanding 
officer. While the commanding officer may not and frequently does not see 
these orders, in the normal process of command he is informed of them 
and they are presumed to represent his w!l\ unless repudiated by him. 
A failure to properly exercise command authority Is not the responsibility 
of a chief of stal!. 

In the ,absence of participation in criminal orders or their execution 
within a command, a chief of staff does not become criminally responsible 
for criminal acts occurring therein. He has no command authority over 
subordinate units. All he can do in such cases is call those matters to 
the attention of his commanding general. Command authority and re­
sponsibility for Its .x.rcise rest definitely upon his commander. 

(4) Re8ponsibility of Subordinate8 for Act8 Committed 
Pursuant to Superior Order8. Generally speaking, subordinates 
are criminally responsible for acts committed by them pursuant to 
orders which are criminal on their face. This problem will be 

'1't IbM., p. UC. The extent of the resPODlllbiJIty of atait offteera was extensively, ar8uecJ b)r 
counsel on both aides. For extracts from final brie'. on thl, point Bee ibid., pp. 4484157. 
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discussed later under the specific affirmative defense of· superior 
orders. 

3. Crimes Against Humanity 
None of the Nuremberg judgments squarely 'passed on the question 

whether mass atrocities committed by or with the approval of- a govern­
ment against a racial or religious"group of its 'own inhabitants in peace ... 
time constitute crimes under .international law." Such a contention was 
made by the prosecution before the IMT, but the Tribunal disposed of 
this charge by holding that the language of the London Charter limited 
its jurisdiction to such crimes 8S were committed in the course of or in 
connection with aggressive war. Again the "Flick Case" and in the 
"Ministries Case" the prosecution raised, the same question; in each in­
dictment and entire count was devoted to the charge of prewar atrocities, 
chiefly against Jews. Although the . language of Law No. 10 defining 
"crimes against humanity" differed in certain particulars from the eom~ 
parable definition in the London Charler, the "Flick" and 4'Ministries" 
tribunals followed the decision of the IMT and declined to take juris­
diction of the charge. 

However, in two other- Nuremberg cases where the question was 
raised only collaterally, the Nuremberg tribunals made significant and 
important observations on this question. Thus, in the UEinsatzgruppen 
Case" the Jewish exterminations of which the defendants were accused 
occurred during and after, 1941, but it was charged that these murders 
constituted not only "war crimes" but also "crimes against humanity." 
Since no acts prior to 1989 were involved the Tribunal had no occasion 
to pass upon the question of construction of Law No. 10 whieh con­
fronted the "Flick" and "Ministries" tribunals. But in convJcting the 
defendants of "crimes against humanity" the court expressly stated that 
"this law is not limited to offenses committed during war,. ... " 

"80, too, in the "Justice Case," where "crimes against humanity" 
committed after 1989 were al80 charged agaInst the defendants, the 
Tribunal stated that: " . .. it can no longer be said that violations of the 
laws and customs of war are the only offenses recognized by common 
international law." 18 

B. The Defenses 

Persons accused of war crimes interposed a number of defenses 
to their actions during the course of the trill!. There were a num­
ber of affirmative defense which were designed to show that the 
defendant was not crimina:IIy responsible for his acts despite the 
fact that the acts complairied'of. nUll' have actually taken place. 
These affirmative defenses feU,· gen:e~4I1y. speaking, into two 
classes. On the one hand were.th~seaffl~atlvedefens~s which 
normally negate criminal respotfsibilrti1ihd~r thegerieralprln-' 
ciple of municipal criminal law comm0n"to theelv·iIized 'states 'of 
the world. These include the defense~.l>f' ii\sanity, self.,(lef!!D.se, 
mistake of fact (where applicable), and".the"like.On,·the"oth'el' 
hand, there were certain.deferises whi¢h'iil'e:Pt9\ilii~, til.,· ~r" 
crimes trials .. These two types of defenses' will now be discussed", 

<, ',", ". c, .;! .. '.; ,:.b", :,,' '. 

18 Taylor. Fltl", Report. OJ). fllt., pp. 114-116. 
I 
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1. Defe'll8e8 Normally Available Under Municipal Criminal Law 
a. Self-defe'll8e. The plea of self-defense may be successfully 

put forward in war crimes trials in much the same circumstances 
as in trials held under municipal law. In the case of United States 
11. Krupp, the Court implied that it would accept a defense of self­
defense defined as executing "the repulse of a wrong" and even a 
defense of necessity which is "the invasion of a right."" Another 
case was the trial of Weiss and Mundo before the United States 
General Military Government Court at Ludwigsburg, Germany, 
November 1945.'· Here two German policemen were acquitted of 
shooting a captured American airman whom they believed to be 
drawing a pistol. 

b. Mistake of fact. The German commander in Finland 
carried out a "scorched earth" policy under the mistaken impres­
sion that he was being pursued by Russian troops. The court com­
mented as follows: 81 

. • • The destruction was as complete an an efficient army could do it. 
Three years after the completion of the operation, the extent of the dev­
astation was discernible to the eye. While the Russians did not follow 
up the retreat to the extent anticipated, t~ere are. physical evidences 
that they were expected to do 80. Gun emplacements, foxholes, and other 
defense Installations are still perceptible in the territory. In other 
words there are mute evidences that an attack was anticipated. 

There is evidence in the record that there was no military necessity 
for this destruction and devastation. An examination of ,the facts in 
retrospect can well sustain this conclusion. But we are obliged to judge 
the situation as It appeared to the defendant. at the time. If the facts 
were ~u.h as would justify the action by the exercise of judgment, after 
giving consideration to all the factors and existing possibilities, even 
though the conclusion reached may have been faulty, it cannot be said 
to be criminal. After giving careful consideration to all the evidence on 
the subject, we are convinced that the defendant cannot be held crimi­
nally responsible although when viewed In retrospect, the danger did 
not actually exist. 

c. Ignorance of the law. In general, under municipal law 
systems, ignorance of a published law is not an excuse for the. 
commission of an offense. However, international law does not in.: 
some cases possess either the exactness or the degree of publicity, 
which pertains to municipal law. Consequently, the accused was 
not found gullty of· a violation where he had little opportunity of', 
discovering either the law's existence or its proper interpretation. • 
For example, in the Scuttled U-Boats Case" the accused contende(; . 

.,. u.s. ", Krupp,' op. cit.. n. 84, pp. 1481-1489. The defendant. were not .. ~ueee..ful In J 
p1'Ovill8' the n~t)r .. were those in U.S. v. F'ick op. cit., n. a6. pp. 1200-1,02: 

80 XIII LMtI R@twU 0/ TriGlII of Wet" Onm"""". pp. 149-111. 
81 U.S • • , Li.t. 09. cU •• n. 40, p., 1296. 
82 TrlcaI 0/ O~tn~t an....".lt. I LIHD RaJ)9"ta 0/ rrlol. ,of War CrimlMlf. pp. 16-10. 

See .Iio u.s. v. 'Sowcado .t st. V LRTWC at p. 8 wherein the e:onvlctlon of one Tatauta Wal 
revene;d because it w .. not abown that the defendant bad knowledae that the Enemy A1r-1,~, 
men'. Act under wblch be executed American airmen w .. m ... l. (Also reported in A"","" 
Dilled 1946, pp. 802-304.) 

246 AGO 



that he was not aware of the capitulation of Germany. Con­
sequently, he had no reason to believe that the orders he carried 
out by scuttling the U-Boats were contrary to international law. 
The judge advocate in this case when advising the court made the 
following statement: 

Do you think it is at all reasonably possible that the aecused had heard 
nothing at all which would put him upon his guard as regards the hand­
ing over of the Bubmarines, remembering that he was with this security 
flotilla, and was in a naval port at a time when rumours were pre8\1ma­
bly going round like wildftre? Are you satisfted that the man's state 
of mind at the time in question was this: "I honestly believed I had an 
order: I did not know anything about any surrender; it was not for me 
to inquire why the higher command IiIhould be scuttling submarines; 1 
honestly, conscientiously and genuinely believed I had been given a law­
ful command to scuttle these submarines and I have carried out that 
command and I cannot be held responsible"? Gentlemen, that is a matter 
for you to consider. 

The Defence suggests if you look at the evidence as a whole that that 
is a reasonable possibility. I .am going to tell you that In my view, if 
the oc .... ed did not "ave anI! knowledge 01 the.e term. and that he did 
believe hon.stly that he had an order of this kind and that he carried It 
out; well, then, gentlemen, you will be entitled to acquit hhn.S8 

Another situation where the defense of mistake of law may arise 
occurs where military authorities in occupied countries are bound 
by international law to respect the municipal law of that country." 
The administrative personnel of the military occupiers may be 
unable to comprehend fully the legal doctrines of the .countties in 
which they are exercising authOrity. In a case dealing with this 
subject, the court did not allow ignorance of the local law as an 
excuse but did consider it as a mitigating factor." 

d. Plea of duress. The plea of duress is likely to be used in a 
case where a subordinate has committed a war crime because· of 
command of his superior officer. The plea, as asserted in the case 
of alleaed war crimes, is subject to a number of limitations which 
are generally similar to thos8.lmposed under municipal law. The 
general theory behind this .plea i~ aptly .. stated In the case of 
United State8 v. Ohlendorf in which the court said:'6 

But It I. stated that Iti military law evenil the .ubordinate reali ••• , 
th .. t the aet he i. oalled upon top ... '_ .ie /J ""m., ,he may notl'efu •• ' 
Ita execution without incurring serious conuquliII .. l.and tha$ thl .. th ...... 
fore, constitutes dul'8ls. Let It be laid .t once that there Is no law which 
require, that an Innocent man must fo!1elt hi' Ufe or sutl'er eerlo;'1 
harm in order to avoid committing.' crime "'bleh he 'ciond.m" •• ' The' 
threat, however, must be Immln.nt, real and Inevitable. No court ",III . 
punish a man who, with a loaded. pistol ",t.~i."h~"p;, I.~oml'.tl~'to,.p'l))" 
a lethallev.er. '""k' '-.l ,.,', c,,'. 

8slbld., pp. 69-70. ,.; 1 '. . ' ".; , 

84 Art. 48. Ha&'Ue Reaulatlon. of 190'1 and Art. Gfo. Geneva Clvlllan,Qonve,:".~on, Q:f-JJ~9t 
8t1 U.S. tI. Fllo1c. Xl T..w. 01 w.,. Crl,",~, p. 1108. .\ ~ 
88 IV Trlale 01 W.,. C"""i,,cUe, p. 480. " -J " • 
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Nor need the peril be that imminent ,in order to escape punishment. 
In the Von Leeb Case the court made this statement with respect 

to the plea of duress: 87 

The defendants in this case who received obviously criminal O-rders 
were placed in a difficult position, but servile compliance with orders 
clearly criminal for fear of some disadvantage or punishment not im­
mediately threatened cannot be recognized as a defence. To establish 
the defence of coercion or necessity in the face of danger there must be 
a showing of circumstances such that a reasonable man would apprehend 
that he was in such imminent physical peril as to deprive him of freedom 
to choos_e the, right and refrain from the wrong. 
In order succesfully to use the defense, the defendant must have 

an honest belief that he is to be subjected to a serious wrong if 
he does nut carry out the act in question. Furthermore, this 
threatened harm must be more serious than the harm which will 
result to others from the act to be performed.88 

2. Defenses Peculiar to Alleged War Crimes 
a. General. There are a number of defenses which were em­

ployed. with varying. degrees of success in the war crimes trials 
following World War II which are unique and unlike those nor­
mally employed in municipal law criminal cases. 

b. The Doctrine of Military Necessity. This doctrine has been 
used as an excuse for violations of the laws of war for many 
centuries. When used as an excuse it amounts to no more than a 
rationalization for a violation not otherwise justified. In the 
modern period, an improper use of the doctrine of military neces- . 
sity has been termed "Kriegsraison." The doctrine when advanced 
in the various war crimes trials following the Second World War·' 
was· universally condemned. 

The doctrine of military necessity ha •. been widely urged. In the vari­
QUS tJ;"eat'ies on intel,'national law there has been- much discussion on this 
que~tlon.·· . 

It has 'been ,the viewpoint of many, German writers and to a certain 
e:s(tent 'has been contended in this case that military necessity inc'ludes . 
the tlghtto'l!o anything that contribute. to the winning of a war. We 
content ourselves on this subject with -stating that such a view would ,> 

eliminate al~" humallity and decency and all law from the conduct of war 
anddt i.a;contentlon whichthi. Tribunal repudiate. a. contrary to tile· 
accepted, ,us"ages, ,of, civilized nations .... 89 

c. The '9,b80leteness of the law. This plea was put forward ij1 
the K:ru'PJM~,J,(;; Fa,rben,., Flick,"alld Milch'.' trials. ItwlI.8 
---:-~.. :." 

87' ~I ,T~ ·of. ,Wur, Crimi,""" p. 609. , ',' _ " . 
88 See :XV lill1'We. iJ1p, '1'70.:.178, wherein the United Nations W8l' Crimes Commlsalon ~Ii-, 

euued tbe oritena used by the war crimes courts when deallne with the detense of' dUrt..f. 
89 U.S. 11. Von Leeb, ibid;. p. S41. 
90 X LRTWG. pih 188-1-84. 
91 X"LRTWC. pj).";4'~"9'.'" 
9J IX LRIJ'WC, 'Po 28. 
G8 VII LRTWC. pp. 44, 64-615. 
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usually associated with the law of war relating to economic 
offenses against property in occupied areas. The war crimes courts 
were ready to admit that international custom may change and 
that the advancement of science may render obsolete or Inappli­
cable certain rules relating to the actual conduct of hostilities. 
However, such acknowledgment of thedynainic nature of inter­
national law did not amount to an abandonment of the stability of 
many notions, first codified in 1907. The Hague Regulations on the 
protection of property in occupied areas was upheld as still valid 
and binding upon the States of the world. 

d. Act Wall done in accordance with municipal law. This plea 
did not constitute a defense. It was treated by the courts in much 
the same faShion as the plea of superior orders, that is admissible 
as a circumstance possibly justifying mitigation of sentence." 

Allied Control Council Law'No~' 10 authorized punishment for 
crimes against humanity "whether 'or not'in violation of the 
domestic law in the country where perpetrated." Field Manual 
27-10 has summarized the rule as follows: " 

Th~ fact that domestic law dOes not bnpose a penalty for an act which 
constitutes a' crime under iriternational law does not relieve the person 
who committed the act from responsibility under International law." 

e. Act Wall done in an official capacity. A traditional doctrine 
of international law was that individuals acting in their official 
capacity were mere instruments of the State. Thus, their acts 
were the responsibility of the State and not of the individual actor. 
In such a case an indWidu~tl could not be held responsible under 
the criminal law of another State even If the act was illegal." 
This rule was not accepted as applicable to a charge of war crimes, 
crimes against peace or crimes against humanity during the 
various. war crimes trials following World War II. Control Council 
Law No. to ,in Article. II, 4(11.), provides that: 

The official position of any person" wh~~er. as, .Head of S,tate or as 
responsible official.in a Gover"DlEn~t .pepartment does not free him from 
responsibility for a crime or entitle him to mitigation of punishment. 

Field Manual 27,..10 states as follo.;vs: 
, ':' " ; ,," . ,,-, 

The fact that a person who commlt~ed an act which cO!lstltutes a war 
-----.:'- " -,' - ",' " 

94 XV-LRTWC. p. 180. _ . I _ , • 

911 FM 27-10,- The Law"of Lud Wllr/su (lP56), p.,ra. ,5U. 
9G A ce1ebrated example in American hlstcJ1',"'arm.8'out- of ;tlie' CarOllne 'Incld.nt In' -iS8': 

British subjects came acroas the border into New York and d .. troyed the steamer CaroDne 
which they euepected ot tran8Portin, Ineureents acrou the rivet: ,Into, .c).nada. 01)" I?tnOo 
OD the Caroline was killed. Great Britain adopted the act N, .Itt _ own. La ••. one ,AJtx¥f!lJ> 
McLeod cam. to New York trom Canada on a vlelt. H. ·w .. a1'1'4l8ted ._n~ ,trt .. :,:fo .. ..".~. 
The BrltI.h Government asked to .. the Immediate rei .... of MoLeod on the ~un"!; that; ~" 
d .. tructlon ot tM Caroline waa a'publlc ~t:,and t ..... tore·ooul4t-onh!: ~.-,-the, ~~~jfO~:·ot;~I ... 
cuulon between the ,t.wo national 'eovernmente, an(l, ClQUt4 not- jUJtIy,·be/~-.4e '~M .rouq,d, f()r 
lea'al, proeeedlull -In tbe United, Sta .... _","net the p.ra,cm~ o(u,:oerned."l"I(!f1)e l'n~d4pnt:,.I.i~~,_, 
ported in Hyd •• International Ls10 CMell'll /18 In~"~,-anc(v~"J)lW,,~ th",:U~#4d,,$G~J' 
[1945], I, p. 1111). ' 
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crime acted as the- head of a State or as a responsible government official 
does not relieve him from responsibility. for his act.&7 

f. Act was performed as a legitimate reprisal measure. This 
plea could be an important one since a reprisal by the very defini. ' 
tion of the term is an act contrary to international law." Con­
sequently, if other requirements were present this defense wo.uld 
justify any violation of the laws of war except where reprisals . 
themselves are specifically prohibited. In World War II reprisals 
against prisoners of war were in and of themselves forbidden." 
Reprisals against civilian persons in occupied areas are now pro­
hibited by the Geneva Convention for the Protection of Civilians 
in Time of War of 1949.'00 But such WllS not the law in Worlcl 
War II. It was precisely in this area that most of the pleas of 
legitimate reprisals were employed in. the trials. following World 
War II. Normally, the reprisal consisted of kiIIing civilians under 
circumstances which would have violated the laws and customs of 
war except for the fact that such killings were purportedly ordered. 
as reprisal for illegal acts by the civilian populace against the 
Occupying Power. The court found that such reprisal action was 
either taken for acts on the part of the population which were not 
iIIegal'·· or that the reprisal action was out of proportion to the 
original wrong.'·' . . 

g. Defeme of 8uperior order8. At the time World War II was' 
in progress, there was a substantial difference of opinion as to 
whether the plea. of superior orders was a legitimate defense to 
prosecution for a violation of the laws of war. The traditional 
doctrine of· the nineteenth century was to place the responsibility 
for violation of the laws of war on the superior who ordered a 
criminal act rather than the subordinate who actually committed' . 
it. However, the German Field Manual and German legal au'; . 
thorities were among the first to assert that this was not a valid 
defense where the order was obviously iIIegal. On the other .hand, 
the British Manual of the Law and Usages of War on Land, para­
graph 448, and the 1940 United States Army Field Manual 9n 
Rule8 of Land Warfare, paragraph 847, both declare that a person 
who committed a war crime under superior orders was not per­
sonally responsible for his act. For purposes of the trials follow­
ing World.War II, the plea was not acceptable. Thus, Article 8 of 

97 OJ). (llt.~ n. 915. -para. 110. 
9aPM 87.;..10"(1.156). para. 4.7(a). 
8& GPW (1'19)- Art. B. 
100 GC~ Art. 'i88. 
1011. N B",utw;"XIV LRTWC 8', at pp. 101, 107, 108, liB. 184. " 1: 

102 U.S. v. Lut, :D' Trlalf of Wat' Grim.ino", p. IB70~ Trial of Generals -Von Mackenlon';'", 
and Ma.11Ift VIII LR!rWC' 1-8, at pp." M. On the ·Iaw of-1'8prleala In 1'415 and, the law·;'!( 
today He ... rally .Albrecht "Wa'r Reprl.als ,In the War Crimes TrIals and in the Geneva" ;J 

ConventioDl of 1.4 .... 47 Am. J. 1.", L. 1590 (1'158). " 
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the London Charter provided that the plea of superior orders did 
not free an individual from responsibility. However, the Charter 
did allow the courts to consider this circumstance in mitigation of 
the sentence. 

The plea is valid if the accused does not and should not have 
known that the order was illegal. Many courts use the language 
"illegal on its face" to express the proposition that the illegality 
of the order. must be obvious before the accused should be held 
liable for an act committed pursuant to that order. The reasoning 
is justified on the grounds that soldiers acting in wartime are 
trained to follow orders of their superiors relatively automatically, 
and wound not normally be expected to question those orders ex­
cept where their invalidity was fairly obvious. Field Manual 
27-10, July 1956, states the American view in paragraph 509: 

... The fact thet the law of war hel been violated pursuant to an order 
of a luperlor authority, whether military or civil, dee. not deprive the 
act In question of Its charactsr of a war crime, nor deel It constituts a 
dBfen .. In the trial of an accused individual, unless he did not know and 
could not reasonably have been expsctsd to know that the act ordered was 
unlawful. .In all caaol where the order Is held not to constltuts a defenao 
to an allegation of war crime, the fact that the Individual was acting pur­
luant to orders may be considered In mitigation of punishment. 

b. In considering the question whether a· luperior order constltutss a 
valid dBfense, the court shall take Into consideration the fact that obedi­
ence to lawful military orde .. il the duty of every member of the armed 
forces; thet the lattar cannot be expected, In conditions of war discipline, 
to weigh scrupulously the legal merits of the orders received; that certain 
rules of warfare may be controversial; or that an act otherwise amount.. 
Ing to a war crime may be done In obedience to orders conceived as a 
measure· of reprisal. At the lame. time It must be borne In mind that 
members of the /Armed . forces are. bound to obey only lawful orders 
(e.g., VCMJ, Art. 92). 
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CHAPTER 9 

NEUTRALITY 

I. THE CONCEPT OF NEUTRALITY , 'J 

A. Its Meaning 

The Department of the Arrny Field Manual on the law of war 
defines neutrality by outlining the duties of belligerents and neu­
trals in their relationship. toward each.oiher. 

Traditionally, neutrality onth. part of a Stata not a party to the war 
has consisted in refraining from ,all participation in the war, and in .pre­
venting, tolerating, and"l'_egulating certain acts on its own part, by its 
nationals, and by the belligerents. It is the duty of belligerents to respect 
the territory and rights' of neutral ,states.1 

B. The Development of the Law·of Neutrality 
"Modern neutrality dates from the latter part ·of the Middle 

Ages. Prior to that time neutrality was unknown for the reason 
that belligerents did not recognize an attitude. of impartiality on 
the part of other powers; under the. laws ·of war ob.served by the 
most civilized nations of antiquity, the right ofolle nation to I . 

. remain at peace while neighbqring.natiOllS., were at ~ar was not 
admitted to exist. Efforts. made by nations from, time to time to 
adopt an attitude of impartiality were successfully resisted by tl\e 
belligerents, whoproc,ee~edonthe. theory,th1!t any country not an 
ally was ~n eri~my.· ~oi int!!nI),~di1~rela~i()n was. known to ~he 
pagan natIons. of those ea.rller.tlm~, and hence the term 'neutrality' 
did not exist. ' ., ',:' . 

"During the sixteenth century,; 'h~W~~~r"ll,(1utrality as a concept 
in international law began to be reco~ized. In 1625 Hugo Grotius, 
sometimes referred to as /~h(j.'·f~herl!Q~dntel1llationallaw,' pup..· 
lished his celebrated treaties on tile laws of peace and war. While 
his treatment of the subject ohl~Utraiil:y' is'\)i1efand necessarily 

. so because of the undevelopedstatusDilJI'lthe law of his time, he 
nevertheless recognized the possjj)flilit(iWl!liird~artiesrenia'ill'ing 
neutral. He did not, however"ha'\1e'iJtlil:jcohll,eptlb~o'tneutraUtyto 
which We have beenaccustorillld'iri'moi'iI'lIe'cent'tim4!8. He sl!ated 
that if was the 'duty of those'rlot erlirl\~ajiiF~"'i1i' 'W donotlliiig 
whereby he who supports a wlclted'~\lI!e.'tiIayb4h'enderedfimtire 

'powerful; or whl!reby· the 'movements"bf .hirM"WhilliWages"a 'jUst 
,war lIlayi)e he,mpereC!.' .' ,W "" ",'"' .•. ". I) 

1 FM 27-10, The Law 0/ LGM W4~/at'tl' '(1lhS6) para. il:l~. M ~. ,,; : 
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"Since the days of Grotius, neutrality .has passed through 
several stages of evolution. Few nations have done more towilrd 
its development than has the United States. In 1794 Congress 
passed our first neutrality act, temporary in character, covering 
a variety of subjects. In 1818 permanent legislation on these 
subjects was passed. This legislation formed the basis. of . the 
British act of a similar character of 1819,. known as the British 
Foreign Enlistment Act. [Other legislation has been passed .by 
Congress from time to time, the principal provisions of which are 
codified in 22 U.S.C. 441-465, and 18 U.S.C. 956-968.] 

"The Second Hague Peace Conference of 1907 concluded two 
conventions concerning neutrality-Convention V with respect to 
the rights and duties of neutral powers and persons in war on land, 
ratified by the United States, and Convention XIII concerning the 
rights and duties of neutral powers in naval war, adhered to by 
the United States with the exception of article XXIII. 

"The Second Hague Peace Conference of 1907 was followed by 
the London Naval Conference of 1908-9, devoted primarily to the 
field of prize law and belligerent interference with neutral mari­
time commerce. The Declaration of London which it drew up was 
never brought into force. 

"In the years following 1918 interest in neutrality declined and 
less attention was paid to the subject by international lawyers. In 
many quarters attention was focused first upon the League. of 
Nations and its system of 'collective security', and later upon the 
renunciation of war as a national policy under the Kellogg-Briand 
pact. . 

"With the progressive deterioration of the international situa­
tion in the y'ears after 1931, popular interest in neutrality re­
appeared.Movements for legislation to keep the United States out 
of future wars gathered momentum and the term neutrality was 
applied to most of these plans ... • 

C. Neutrality a/ld Collective Security 

1. Under the League of Nati01l8 
"So. ;far as I am aware, not a single. party to the Versailles 

Treaty or a single member of the Leagull. of Nations has ey,er 
taken. the position that ,the law of neutrality is a tIling of the 
past. The principall'owers in the League have. on Qcca.siol), ~en 
precisely tlie opposite position. All the judges of the W prld Court, 
in the Kiel Canal case, unhesitatingly concurred in the view that 
the law of neutrality remained unmodified ina one thoughCof 

2 Hackworth, Dige.t 0/ Itltemstlonol Law (W .. h. u.s. Gov. Prlntlna OtBce, 19.48), VkI. 
p. 8.44-8.7; hereinafter cited as Hackworth, Diged VII. 
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doubting its continuing force. Up to the time of my resignation 
from the Court in 1928 no such doubt had been whispel'ed;"nor 
am I aware that any has since been suggested. 

"The supposition that the law of neutrality imposes moraltJn­
difference to the merits of armed conflicts and makes anY "j-nter­
vention in them unlawful, I can only call baseless.Theh~w,'of 
neutrality does not l'equlre a neutral state to remain so. ,A neutral 
may, should It so desire,enter the conflict; but it cannot b~ b!lth 
in and out. The law of neutrality merely applies the rule of 
common honesty. Parties to an armed conflict are entitled to know 
who are in it and who are not. No matter how it is viewed, the 
demand that the law of neutrality shall be considered as obsolete 
is so visionary, so confused, So somnambulistic that no concession 
to it can be rationally made."· 

The contrary view was taken by Henry L. Stimson, President 
Wilson and various members of the League of Nations. 

Henry L Stimson, ,former Secretary of State, said in an address 
before the American Society of International Law on Apr. 26, 
1935: 

". . . The very conception of collective action against a breach 
of the peace involves a change in the old-fashioned conception of 
the attitude of a neutral. One can hardly be neutral in thought or 
in action between a sheriff's posse and a breaker of the peace,and 
in domestic law to assist a felon is a crime in itself ... • 

President Wilson asserted in 1917 that "neutrality is no longer 
feasible or desirable where the peace of the world Is Involved and 
the freedom of its people,'" 

, In March, 1920; at its second session, the League of Nations 
Council affirmed that the conception' of, "neutrality of the members 
of the League is incompatible with ,principal that all members will 
beobUged to cooperate In' enforCing respect for their engage­
ments." In 1929 the British ForeIgn 0fficeofficially declared that 
"as between members of ther.ea/tue there. can be no neutral rights 
because there can be no neutrals;" .'''', ", 

2. Under the United Nations 
Although the advent o:ftheLell,jtUeraised'the question of com­

patibilityof the Covimllnt'spfovision~'idththe established law of 
neutrality, ,the problem did nO,j; assum~~nY ',Immediacy for. the 
United States until the signing of. the Charter in 1945. Now, 
,--",---,-'" 'c.c" ,", • ,,' .'"w ,', ", , ,,' ". ' 

, . 81400 .... '\.\» Appeal. to J;leuon," Ji'~'ll1H,'Au.~l,.. ,~~ ~.~8,; .<l~8JJ, q1,tO,i8d- 'D. Haekworth. 
1,)~.~ ,VII~ p. ,848., _ -' . ~,_' . 
. • hoH""'I7' ;'1 the AttI~ncCln BOOM'" of.,Iti,~mQtWM{: i.!»,v "'(~9n),. 'P.: ill' ,~t 117" "-"_ ';" 
u, ...... to Qonsreu ot Apr. 2, len, 90DS. ~.,voL ,~., pt. 1. p. 119; 191'1 F~"S. 

,",10M of #wi 'United Btqke. S~P. I, p._ 199~ , 
e Quoted In Hackworth. DIg •• t, VII. p. ·#49. 
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because of obligations assumed by membership in the United 
Nations, if a State is called upon by the Security Council to take 
forceful measures constituting war under Article 42 of the 
Charter, that State has 1_ its right to neutrality, and if it actually 
takes the measures directed, it ceases to be neutral. On the other 
hand, if hostilities actually break out, States may have an obliga­
tion to remain out of the fighting if the Security Council calls 
upon only'certain States to ,take forceful measures or action is 
taken through a regional arrangement.' 

If hostilities are in progress and measures falling within Article 
41 of the Charter are tlirected by the Security Council, a State 
complying with such directions would not become a belligerent but 
would necessarily hav~ to qualify its neutrality by reason of the 
fact that it would in so doing abandon its attitude of impartiality. 

D. Non·Belllgerency 

"Despite its alliance with Germany, the Italian Government 
announced on September 1, 1939 that 'Italy will not take any 
Initiative in Military operations'. The Attitude assumed by Italy 
after the outbreak of war in Europe in September 1939 was 
described by the press as "non-belligerency". The Grand Council 
of Fascism approved a resolution on December 6, 1939 whichre­
aflIrmed the decision reached by the Council of, Ministers on Sep­
tember 1, establishing Italy's 'non-belligerence'. In his speech of 
December 16, 1939, Count Ciano, Italian Minister of F~,reign 

./\tfairs, ,referred" to Italy's having declared her non-belligerency 
upon the failure of her efforts to avert the outbreak of war.'" 

RobertR,. Wilson,· writing in late 1940 of the use of ,the term 
non.belligerency in the war in Europe, said: 

The'term'was apparently ft"st used, In'the perlodafter the outbreak of 
the War In/September, 1989, to describe the status and attitude of Italy' 
before, th,a.t; country became a belligerent. In the intervening month. it, 
h~s foup.,4,~f,e9»!!n~ employment i!l a so~ewhat confused treaty s~tu~tion,. 
wherein arrangements of alliance do. not necessarily bring a state into, 
war that Is being fought by its ally .••• 

'Non-belligerency' had connoted varlous.hades of parl;lality toward,the 

• con, ,te,' "cjl!l~ !i'Y, tie, s, ',bU,Mto, ' ps," shorl; '~,f, w, ad,n th, ,e, f'!II, leg" ,ai, sen,,' se., Whe"ther , 
it is p1oJ:~ ,.~han a mere journalist's contrivapce, unk~own to the l~Wt ,or 
'dnlya ~1iiill\itnlsin deSigned 't6co\le" violations of international law in tIM 
lIeld"of'lI .. it"/di'obligatlon' '[as '.tatecl 'by .HerbertW. Briggs, 8''' A.J.i[J;iJ' • 

I , " ", ,"I" 
'1 The 'iub,fict ~·'n~~.ui:; and "the U;N. Cba~t.r I. cO~.Iaei:.a tn L.Uve;-""Inte~naU~nal 

O~.nt..,.tlon _nd. Neu~~IJt)'." •• ~"t. ,Y.B. Int" L. 78 (1947);, FM 87-10, ,,011. olt., Ii: 1, ',aia._! 
'118r-Fenwfck;'-'1n~ LAw 8tl ad:' (N.Y.!'- J\ppletb'n~centur'Y~Orof&,' ~'9:(8) 'Ii· "6'15-" 'Cit 
Potter, "l!(.utrall~f' 1911," 10 A."~I.L. 101-102, (1918) l Such req,UlreDltntJ. ·~tfous,W)·', ' 
",ueh "p.r6\ari'8nt~ ~.u'trllIlj·:.. Swl~r) .. hd <'d'd Aust'thi;' :8 .. Vercwrou~_""·iu.tii.:~. '>Ji~t%."neJt " 

! 'Nwt\'alit¥,""ro A~~i.I:L. '84' "(19l1i~H .nd' tloocir'iob ·.rid Halilbto.' 2'M;" Ch.4rle~' ot"'eM --11"'~, -
Natitm •• Iii rev. ed. (Boston: World, Peace Foyp.datlon, '1949), pb.- 1011;'''188. - ,'." ,J', H, 

8 Haokwortb, D'1I68t. VII. p. 849. !- . -,-, '-'-", -': 
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(1940) 669n.], the term would seelD to emphasi ... tlw idea; that"les.!, 
neutrality implies, as a minimum, son;te. kind "of_ peac~Jn: th,t,\ "Mn",_eAJt1":, 
absence of an actual contest of armed forces-what'~v~r' e~mmjtineilRf; i 
short of this the state at peace may huye tOwar4"6neor'\bio~n)If'tlic)'W' 
at war. The notion of neutrality ail merely ,lIOn'ltlvc\l~ent<llilidi~e<it; 
hostilities is inconsistent with the traditional con •• pt,,)and It;,jt;'shQlIlil) 
corne to have this meaning the concei>t, ~quld have st~il!,ins)Y;;ll'a~t9~~i 
... The attempted distinction bet",een", ,'P, ert, ect'a!\d .',1, m!"., rf"~t,:',',,n,,·~.q. ,.~.r~m,( " 
has long been familiar. But, even wit,hout d~pendence ~pOJ;l a ,l;i$.sj& -o~" 
reprisal. for treaty violations, such definitely partiai' attitudes IIii' ha\1" 
characterized the states commonly called 'non-belligerent' in_~the)··ift'Bin'f' 
war may conceivably presage the tlme w'llen differential tr~a~m~nt ,may be 
a matter of right as well as. Pl'actlce.9,; 

. ,',; 
II. NEUTRAL RIGHTS. 

A. Inviolability of Territuryand Territorial Waters 

Hague Convention V of 1907 provides in Article I that "The 
territory of neutralPowers is inviolable.'''' 

The joint declaration by the American Republics with regard to 
the invasion of Belgium, Luxembourg, and the Netherlands, re­
leased by the President of Panama May 19, 1940, read: 

'4The American Republics in accord with the principles of inteJ::national . 
law and in application of the resolutions adopted in their intel',.Ameri~an 
conferences, consider unjustifiable the ruthless violation by (}ermariy of 
the neutrality and sovereignty of Belgium, Holland and Luxembourg .. 

4'In paragraphs four and five of the Ninth Resolution of the Meaning' 
of Foreign Ministers held at Panama in 1939 entitled 'Maintenance of 
International Activities in accordance' with ChriEitian Morality', it. was.:, 
established that the. violation of the neutrality or the invasion of weaker 
nations as a measure in the conduct and success of war warrants the, 
American Republics in protesting against this infraction of -' international 
law and the requirem'ents of justice. ' 

"The American -Republics therefore resolve to protest against the mili- . 
tary attacks directeg against Belslum', ,Hollancj and Luxembourg, at the· 
same time maki~g an _,appeal."fpt; the., r~stablishment, of laW'and ,justice, 
in the relations between )countrlesYu, ' 

"Generally speaking; it~!\'; ,be.~~id • belligerents 'should abstain· 
in neutral waters frolll IIny ~t)Vi~ich, J£)twere tolerated py the 
neutral State, would constitutll failure In its duties of neutrality. 
It is important, however,to'slly'h'i!¥l! 'tJ)M' a "neutral's .duty is 

" '_ ' ' .... '" ,~, ... ". "/':: ' ",." ,'. : " ,,_, '. i . .' , 

not necessarily measured by "dJ:>~rui,~.r~n~:~; .,d,\jtY;l\ndthl$;js in 
harmony with the nature of the,cb.!&lfnStane~a,,·An)absolute,ciblfga­
tion can be impc,ed upon a bellllte!!elit"t&tre~rain from'cert~in'iietil 

;,_:' .:' ;:r:j,~",\, '.- '.i(! ,::.;;" \ ,": '''~: J,-i":"":,:, " 



in the waters of a neutral State; it Is easy for it and in all cases 
possible to fulfil this obligation whether harbours or territorial 
waters are concerned. On the other hand, the neutral State cannot 
be obliged to prevent or check all the acts that a belligerent might 
do or wish to do, because very often the neutral State will not be 
in a position to fulfil such an obligation. It cannot know all that is 
happening in its waters and it cannot be in readiness to prevent 
it. The duty exists only to the degree that it can be known and 
discharged. . . . 

"Sometimes it Is asked whether a distinction should be made 
between harbours and territorial waters; such a distinction is 
recognized with respect to the duties of a neutral, which cannot be 
held to an equal degree of responsibility for what takes place in 
harbours subject to th!> direct action of its authorities and what 
takes place in its territorial waters over which it has often only 
feeble control; but the distinction does not exist with respect to the 
belligerent's duty, which is the same everywhere."" 

B. The Dresden 

"On March 9, 1915 the German cruiser Dresden arrived in 
Cumberland Bay in the Chilean Juan Fernandez Islands, cast 
anchor, and asked permission to remain eight days to repair her 
engines. The maritime governor of the port refused to grant the 
request, considering it unfounded, ,and ordered the vessel to leave 
within 24 hours or be subject to internment. At the end of the 
period he notified the captain of the vessel that the penalty of 
internment had been incurred. On March 14 a British naval 
squadron arrived and opened fire on the Dresden while she lay at 
anchor some 500 meters from shore. The Dresden raised a flag of 
truce and"sent an officer to inform the British squadron that she 
was in neutral waters. The British squadron ordered the Dresden 
to surrender 'or be destroyed; the captain of the Dresden there­
upon blew up his own ship, and the crew made their way ashore. 
TheChileail Minister to Great Britain in a note of March 26 
protested the action of the British squadron, saying: 

T,,~ac~~f lloBtility committed in Chilean territorial waters by the 
British naval Squadron has painfully surprised my Government. 

The Internment of the "Dresden" had been notltled to her captain by 
: the' Maritime' GQ'Vernor of Juan Fernandez, and the, Gover-nment of the ' 
Republic, I)avllll" boen Inforllled of what had occurred, would have pro·, 
ceeded toth. Bub.equent steps had It not been-for the Interventlon.f the 
BrltlBh naval' equadron. Having regard to the geographlcalpooltlon of 
the Island. of Juan Fernandez and to the difficulty of communication. ' 

----------"- ,j. '.' . , 
'i'2 Scott. "R@t:Wt.' to',' tke HGfIUe Cfm/ef'etlc13'. of J891 Gftd' 1907, (:r.Ub1l8hed by c.r~e8:le Iln~ 

dowment tor International P.ace [Oxford Unlvenlty Pl'fiII] Uti'/); '840-841. quothis the repo~ 
of the Third Commlulon on riehta and duti"8 of neutral powers In naval war. 
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with the mainland, the only authority able to act in the matter',dld eve"Y. 
thin~ possible from' the outset, and" the internment :of f'D,resdeti~""w'a8 tas-,~ 
elfective and complete as the circum~tances ,W9uld,permlt.wl)e.psl\e,YfAA 
attacked by the British naval s,\uadron •. Ev,'I1:~'1'pposln" ,~";an"'~&.~I~IJj!l~, 
force feared that the "Dresden" intended to escape' all;d, to. }fPlo,e ,~)ie 
measures taken by the Maritime Governor' of Juan·l'.i-nallde~, . ";lfdth'lt 
this apprehension was adduced as the reason ,whlbli·idetl>riillned'tts·aCtlori'/i 
it should still be observed that the close watch. which theBHtlsh'naval.· 
squadron could itself exerci.e,precilldecj the possibility of .tlle at1;empt"".;.' 
The Olllcer in command of .thesqlladron. acted a priqri,witho'lt p~using 
to consider that his action constituted a' set-'ious offence against the ,,.ov..: 
ereignty of the' country in whoie 'terrtto'tial' \vaters -he was' ilt th~' tim~: 
"On March 30 Sir Edwarci'Grey wrote that on the facts set forth 

the British Government i w~s'prepared to offer a full and ample 
apology to the Chil,mn, Go,\,ernment. By way of explanation he 
said: . 

. . • Such inform&;tioR,as they have points to the fact that the "Dresden" 
had not accepte4' internment, and still had her colours flying and her &'\1,ns 
trained. If this was so, "and if there were no means available on the spot 
and at the moment 'for enforcing the decision of the Chilean authorit'ies ' 
to intern the f'Dresden," she might obviously, had not the 'British -'ships' 
taken action, have escaped again to attack British commerc.e. It is be.­
lieved that the island where the "Dresden" had taken refuge is not 
connected with the mainland by cable. In these circumstances if the 
"Dresden" still had her colours flying and guns trained, the captai'n of 
the "Glasgo","" probably assumed, especially in view of the past 'action 'ot 
the "Dresden" that she was defying the Chilean authorities and abusing 
Chilean neutrality, and wa$ ,only awaiting a favourable op,portunity, tc? 
sally out and attack British commerce again. ' . 

If these 'really were the circumstances, His Majesty's Government can­
not but feel that they explain the action taken by the captain of the 
·British ship." 18 

C. The Altmark 

"The Gel'\llan steamer Altmark, previously' a merchant tanker 
but at the time in qilestioncanavalauxHiary, armed with 'anti. 
aircraft guns an(i f1yll\lftheGer~ahotllcialservice flag asa vessel 
used for public pUJ.'poses,'e~te~!la~Q~e~jilli_territorialw:ater8 on 
February 14, 1940 with the"inten~ion"of.':IIkirtingthe Norwegian 
and Swedish coasts until she reached'.Oertnan port. Shebrought 
from the South Atlantic as.,ptisoneils1.299"B~itlsh seamen who"had 
been. taken from vessels sunk,byth~'Gftman'crulser AdnUrCt~ CirrrrJ,f, 
Spee. Shortly after entering Norwegian water/FilM WaM hailediby 
a Norwegian. naval vessel which',inspeetelllfhe~r,papeli's,,,'.At!that 

time the captain oNhe A'ltmark sald'tl'la~"the shifj"WiIlI'6'D.' lt41r way 
from Port Arthur, Texas, to ('}etmallf;"''I'lfeJ'ltexr1da.tWheJ.'. 
Norwegill!l;, ~aval vessel SOiight.·tq;,j6~~~q~:~!~~;Jl~t'.:if~\i~1,ii~~~Ihe, 
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right. Among other questions the captain of the Altmark was then 
asked whether there were on board any persons belonging to the 
armed forces of another belligerent or seamen resident in or 
nationals of another belligerent country, and to these, he answered 
'No'. At this time it was learned that the Altmark had been using 
her wireless transmitter within Norwegian'waters, but the captain 
said that he was unaware of any prohibition against this and 
thereupon ceased doing so. A Norwegian torpedo boat was escort­
ing the Altmark, and a second joined them February 16. That day 
British naval and air forces approached, and the British command­
ing officer suggested that the Altmark be taken under joint British 
and Norwegian escort to Bergen for full examination, but the 
Norwegian commander refused. The Norwegian authorities ap­
parently remained unaware that prisoners were aboard the 
Altmark. British destroyers which had entered Norwegian terri­
torial waters retired upon the protest of Norwegian officials but 
that night they forced the Altmark into Joesing Fjord. While the 
Norweigan torpedo boats stood by, forces from the British de­
stroyer Cossack boarded the Altmark, which had gone aground in 
the fjord. Fighting ensued in which seven Germans were killed or 
died of wounds and one British national was wounded. The 
prisoners were rescued and taken aboard the Cossack, and the 
British forces departed from Norwegian water with the prisoners. 

"On February 17 the German Minister delivered the following 
protest to the Norwegian Foreign Office: . 

I pr.otest most energetically against the assault on the German 
steamer Altmark by the English destroyer Cossack in inner J oesing 
Fjord, which Is within Norwegian territorial waters, as the consequence 
of which Germans were killed and. wounded. 

I protest against this unheard~of violation of international law in Nor­
wegian coastal waters and also that the Norwegian Government failed 
to give our ship adequate protection. This violation can be paralleled 
only by the bombardment of Copenhagen In 1807. It is unique in world 
histol.7 and, reserving the right of further demands on the part of my 
government, I must insist that the steamer Altmark immediately be 
restored to Its original condition as far as possible In view of the losses 
sull'ered,thatthe damage be repaired and that all possible measurses 
betaken-against the perpetrators. 

"On-.Febr.uary 17 Lord Halifax asked the Norwegian Minister to 
call at the British Foreign Office, where he gave him a note ill 
which jt was said: 

It was notorious' that the Altmark had· participated In aepredatlons 
of ~he a,rafSpee,. to which she had been acting as an auxiliary. 

We had· the best of reasons, confirmed by the British subjects taken 
of!' thearat Spee, ~!,d previously Imprisoned in the Altmark, for know­
Ing that there were some 800 or 400 British subjects aboard who had for 
long been living under Intole.able conditions. • • • 
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The record of the ship must have been well known to the Norwegian 
Government, and in the view of H.M. Government it was incumbent on 
the Norwegian authorities when she entered Bergen and requested pas­
sage through Norwegia~ territorial waters to subject her to a most 
careful search. . . . 

Reports received by His Majesty's Government indicated that the 
examination had been perfunctory, as shown by the fact that no prisoners 
had been discovered. 

So far as the facts were at present known to His Majesty's Govern­
ment it appeared to ·them that the Norwegian Government had failed in 
their duty as neutrals. 

If they had in fact found British prisoners on board, what would they 
have done with them? Either they would have released them or would 
at any rate have held. them pending full examination of the position. 

His Majesty's Government ,felt ~herefore that they had every right to 
complain of the inaction of ,the Norwegian,.Government. 

As stated above, 800 British had been kept for weeks and months in 
close confinement, and .if th,ese prisoners had, found· their way to a camp 
in Germany the ,Norwegian Government -would have been responsible 
for the fate of these men. 

Meanwhile the ~ase against the ship itself was such that His Majesty's 
Government were justified In. pressing that the Altmark should be 
interned. 

"On this same date the Norwegian Government protested the 
British action, and on February 19 the Norwegian Minister of 
Foreign Affairs (Koht) said in the Storting that-:-

since the "Altmark" flew the naval ensign and counted as a warship, it 
should according to International Regulations be. exempt flom inspec­
tion, and the most that the senior officer of the Norwegian naval forces 
was entitled to was to verity that the ship was such as it claimed to be. 

It is obvious that an attack of this nature in Norwegian territorial 
waters of necessity shocked the Norwegian Government, and immediately 
on the morning following it prepared to protest as vigorously as possible 
against such illegal conduct carried out in opposition to International 
Law." 14 

III. NEUTRAL OBLIGAT~ONS 

A. The Three RulesofWashiltgton 

"On August 4,1914 the Britlsh>eJhaJ)ge D'Affaires wrote· ,to the 
Department of State with respect 'U> the'llosslbility that Gel'lJlllny 
might attempt to equip and dispatch merchant 'Vessels from iJIOrts 
of the United States for conversiol).,qn th"high seas into a;rmed 
vessels: :,. 

141bU •• ' pp. 668-15'115. The ,obll.~~on • .t.lf' ~~1.. i?~ ,~~~~i!If'~,.:: ~~~~ t~~~~$l~~~:'-'~te 
smonl' International lawyera. ·~l{orw.y had "riO ob"iiatl~ -u"Pb,,' 't1:j:e: ~tt:Mark~' W t6~ It 
to land. :.to Intern -It, or "to release the ,prlI01len·t~ (~19"9/,-;t)'~S:--,'j:N'vatr"i\\t'i' )G6I •• ...rl~~wLIhCI 

Slhtaticnte. PP. 1.""11S~.: Slm.,llat:,. 9On~lu.19.Jl8. ", .• re,~J3;~~:~-'I!".tll,~.f~.".:'~:~\.~~f'~ .. 1< .. IItI 
.. InNrp1'6t6tl emtl ApptW bit tM "Unikcl SM,~~ "I~. 're~\ t4, (19,46'. ,;·~a8 •• ,~~,~ -~JtanI 
"W .. NorWay Dellqueht In the 0 ... of" the Altib.arllfl" ~ .. '-;A-.Jfl~I/!"I'8j:\ (Ul0W !'6r-i'W'i1t1'a17 
view Bee Waldock. "The Release ot the Aitmal'k's F.rIaOnel'f'l' 8C)iBi-]I'.S.I.LI 816-188'(lPUI),\' 
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As you are aware it is recognised that a Neutral Government is bound 
to use due diligence to prohibit its subjects or eitizens from the building 
and fitting out to order of belligerents vessels intended for warlike pur­
poses and also to prevent the departure of any such vessel from its juri&­
diction. The starting point for the universal recognition of this principle 
was the three rules formulated in Article VI of the Treaty between Great 
Britain and the United States of America for the amicable settlement of 
all causes of difference between the two countries, signed at Wa~hington 
on May 8, 1871. These rules, which His Majesty's Government and the 
United States Government agreed to observe as between themselves in 
future, are as follows: 

A neutral Government, is bound-
First. To use due diligence to prevent the fitting out, arming, or 

equipping,' within its jurisdiction; of' any vessel which it has reasonable 
ground to believe is intended to cruise or to- carry on war against a 
Power with which it is at peace; and also to use like diligence to prevent 
the departure from its jurisdietion of any vess'el intended to cruise or 
carryon war as above, sueh vessel having been specially adapted, in 
whole or in part, within sueh jurisdiction, to warlike use. 

Seeondly. Not to permit or suffer either belligerent to make use of its 
ports ,or waters as the base of naval operations against the other, or for 
the purpose of, renewal or augmentation of military supplies or arms, 
or the recruitment of men. 

Thirdly. To ,exercise due diligence in its own ports and waters, and, as 
to all persons within its jurisdiction, to prevent any violation of the fore-
going obligations and duties. :1' 

The above Rules may be said to have acquired the force of generally 
recognised rules of International Law, and the first of them is repro- ,;1 

dueed almost textually in Article VIII of the Hague Convention Number , 
13 of 1907 concerning the Rights and Duties of Neutral Powers in case 
of Maritime Warfare, the principles of which have been agreed to by 
practically every Maritime State. 

"He . stated that, even if the final completIon of the measures to 
fit out merchantmen to act as cruisers were effected on the high 
seas, 'His MajeSty's Government will ... hold the United States 
Government respo'nsible' for any damages to British trade or 
shipping, or injury to British interests generally, which may be 
caused by such vessels having been equipped at, or departing from, 
the United. States ports.' 

'~Secretal'Y"B~n declined to enter into a discussion of conver­
sion and thc!iplac~wher.eoltmight·be exercised. in as much as the 
contbtgency had.not ,arisen; . He said: 

The Unlted"Statllil'hlili',llwaYs'lbokea' \lpon theTllree Rules of Wash­
ington as declaratory of international law, and as the neeessary' -and 
natural consequences of the _doctrine of neutrality, proclaimed and en­
~orced by th •.. U#j~ag~~t~~:$Jp.ii~~h.L~.ar. o~·the irench Rewlution, to 
which Great ,Bl1itainwasaparty •. T·h ... Th~ .... Rules. can,.in the opinion 
of this. Go ..... rnment;orily be 'c!onsldere" ~. th'.·stal'tl~\I point of the d~­
'kine of that degre. \ o~dilipnce\vhlch 'a ne\!t.a(~hould oboerve In the 
oen •• that Its recognition by Great Britain in an important international 
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controversy called marked attention' to an existing. doctrine" _'and ,,1;urn­
iahed an incentive, to its -incorporation 'and('definitidn·, in,lthe:,H1ll\1e:tQon­
vention concerning the Rights-·and Duties 'ot Neutral 'Powers·~in--oaseJ::ot 
Maritime Warfare. H't' , :'.' iJ..! .: ,HI Kf 

"He stated that the United States was not bOutid to 'asslWll'the 
attitude of an insurer, and therefore it 'couldnotagrell' W'it1i'fhe 
British statement concerning its responsibility." i,' '. 

B. Transfer of Over-Age Destroyers 
.' . ~ 

By an arrangement embOdied in notes exchanged by the S~re-
tary of State and the British Ambassador on September 2,.'19.0, 
the Government of the United States transferred 50 over-age 
destroyers to the British Government in return for the rlght,to 
lease naval bases incertaln.British colonial possessions in the 
Atlantic. Attorney General Jackson, on Aug\lst 27,1940,q.ad' ~d­
vised President Roosevelt of the . legality of the proposed trans­
action but had stated that certain small patrol boats then under 
construction could not be so transferred. In his opinion dealing 
with "The questions of constitutional and statutory authority", 
with which alone he said he was concerned, the Attorney General 
said: 

Whether the statutes of the United States prevent the dispatch to 
Great Britain, a belligerent power, of the so-called "mosquito boats", now 
under construction or the' over-age destroyers depends upon the 'inter­
pretation to be placed on section, 3 of title V of the·act of June 15, 1917, 
c. 80, 40 Stat. 217, 222. This section reads: 

During a war in which the U tiited States Is a neutral nation, it' 
shall be unlawful to send out .• f the jurisdiction of the United State. 
any 'vessel, built, armed, or equipped as a vessel of war, or c'onverted 
from a private vessel into a vessel of war, with any intent or under 
any agreement or contract, written or oral, that such vessel shall-be 
delivered to a belligerent nation, or to an agent, officer, or citizen ·of 
such nation, or with' reasonable cause to believe. that the said· vessel·, 
shall or will be employed In the service of any such belligerent nation 
after Its d$partute from the jurisdiction of the United States. 
This section must be read In the light of section 2 of the same act and 

the rules of InternatIOnal law which the Congress states that It was • 
Its Intention to Impl~meilt. tHo Rept. No. 20,' 65th Cong., 1st Sess., p. 9.) 
So read, it Is clear ~hatlt Is Inappll~~ble"td'vessels, like the over-a,. . 
destroyers, which were' n'at· built, iirmed, equipped as, or converted . Into, c . 
velsels of war with the Intent tbat they snould enter the service of: • 
belligerent. If the section weteMt' .. construed,lt would render meaniftlr""c 
Ie •• seetlon 2 of the actwhich'·authorl ... ·,tho! P .. sldentto detaill'any,,, 
armed vessel until he Is aatlslled that It will' not engage In, ho.tlltl iOp$I4I-" 

tions b,tore It reaches a .neutral~. !>ell~'e1l1~ort.;,.:rh,~~~ .~~oR' 

are Ifttal.l! .. glbl .•......• a.n.d. .. •. one.I1 .... bl .. e. 011'.7<. I~,.).~~.a. ~'. Jp . '~.' t.,Of., .. t .. ~.' ~'.'~~.l,t.I.,~l,lfA.ii. 
rules of il\~,,"natlonallaw .. The~~ ar.~jtt .. lr,,~ta, ,;~~Oppce. rl,w )'~J",' 
work onJnternati~nal L~w, ~~hlea~~ ~~~. :J,.8'~~I.fq~ ',BPJ·%?<;.~r ~~'ini{;-~'i\< 1!':, 

10 Hackworth, Digfld VII. pp. 41&-418. 
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Whereas a neutral I. In no wl.e obliged by hi. duty of Impartiality 
to prevent hi. subjects from selling armed ve.sel. to the belligerent., 
luch armed vessels being merely contraband of ,war, a neutral is 
bound to employ the means at hi. dl.po.al to prevent hi •• ubject. 
from bulldlng,llttlng out, or arming, to the order of either belligerent, 
vessels intended to be used as men-ot .. war, and to prevent the de­
parture from his jurisdiction of any v .... l which, by order of .Ither 
belligerent has been adapted to warlike use. The difference between 
selling armed vessels to belligerents .and building them to order is 
usually defined in the following way-

An armed ship, being contraband of war, is in no wise different 
from other kinds of contraband, provided that she Is not manned in a 
neutral port, so that she can commit hostilities at once after having 
Nached the open sea. A subject of a neutral who builds an armed 
ship, or arms a merchantman, not to the order of a belligerent, but 
Intending to sell her to a belligerent, doe. not differ from a manu­

!aeturer of arms who Intend. to sell them to . a belligerent. There I. 
nothing to prevent a neutral from allowing hi •• ubjects to .ell 
armed ve.sel., and to deliver them to belligerent., either In a neutral 
port or In a belligerent port. • • • 

On the other hand, If a subject of a neutral build. armed .hips to 
the order 01 a belligerent; he prepares the means of naval operations, 
since the ships, on sailing outside the neutral territorial waters and 

. taking in a crew and ammunition, can at once commit hostilities. 
Thu., through the carrying out of the order of the belligerent, the 
neutral territory has been made the base of naval operations; and 
as the duty of Impartiality includes an obligation to prevent either 
belligerent from making neutral territory the base of military or 
naval- operations, a neutral violates his neutrality by not preventing 
his subjects from carrying out an 'order of a belligerent for the 
building ~md fitting out of men-of-war. This distinction, although.of 
course. logically correct is hair-splitting. But as, according to the 
pre .. nt law, neutral States need not prevent their subjects from 
.upplylng arm •. and ammunition to belligerents, It will probably 
continue to ):Ie .drllwn. 
Viewed .In the light of the above, I am of the opinion that this statute 

does. prohibit the release and transfer to the British Government of the 
so-called 'mosquito boats'.now under construction for the United State. 
Navy. If these boats were released to· the Brlti.h Government, It would 
be legally Impos.ible for that Government to take them out of thl. 
country after t~eir completion, .Ince to the extent of such compl.tlon at 
least they woujdhave been built, armed, or equipped with the Intent, or 
with reasonable. c,ause to believe, that they would enter the service of a 
belligerent after being sent. out of the jurisdiction of the United States. 

This will not be! true, however; with respect to the over-age destroyers, 
.Ince they were. clearly not built, armed, or equipped with any such intent 
or with reasonable 'cause to believe that -they would ever enter the service 
of a belligerent .. 

In this connection It has been noted that during the war between 
Ruesla and Japan .In 1904 and 1906, the German Government permitted 
the sale to R\lsslil o:f'torpedo boats and also ot ocean liners belonging to 
Its auxiliary· naVy. See Wheaton's International Law,6th ed.· (Keith), 
vol. 2, p. 977. 
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• • • • • • • 
. . . the dispatch of the eo-called "mosquito boata" would ,constitute a 

violation of the statute law of the United States. but with that exception 
there is no legal obstacle to the consummation of the transaction, in 
accordance. of course. with the applicAble provisions of the Neutrality 
Act as to delivery." 

C_ Passage Through Neutralized Waterways 

1. The Panama Canal 
In the course of its judgment in the case of the S.S. Wimbledon, 

the Permanent Court of International Justice said: 11 

For the regime established at Panama, it i. necessary to consult the 
Treaty between Great Bdteln and the United States of November 18th. 
1901. commonly called the Hay-Pauncefote Treaty. and the Treaty 
between the United States and the Republic of Panama of November 18th. 
1903. In the former. while there ,are various stipulations relating to the 
"neutralization" of the Canal, :th~8e stlpulatipn's being to a great extent 
declaratory of the rules which a neutral State is bound to observe. there 
is no clause guaranteeing the tree .pa.sage of the canal in time of war 8S 

in time of peace without distinction' of lIag and without reference to the 
possible belligerency of tlie United States. nor is there any clause for­
bidding the United States to erect fortillcations commanding the Canal. 
On the other hand. by the Treaty of November 18th. 1908. the ,Republic 
of Panama granted to the United States "In perpetuity the use. oceupa­
tion and contro1" of a zone of territory for the purposes of _ the canal, 
together with the use, occupation and control in perpetuity of any lands 
and waters outside the zone which might be necessary and convenient' for 
the same purposes; and further granted to the United States in. sueh 
zone and in the auxiliary lands and waters Han the rights, power and 
authority ... which the United States would po •• e •• and exerci.e If It 
were the sovereign of the territory • • • to the entire exclusion of the 
exercise by the Republic of Panama of any such sovereign rights, power 
or authority". The Treaty further conceded to the United States the 
right to police the specilled lands and waters with Its land and naval 
forces uand to establish ,fortifteations for these purposes". In view of 
these facts. it will be instructive to consider the view which the United 
States and the nations of the world have taken of therlghta and liabilities, 
of the United States as the bllilder arid owner of .the Panama Canal 
exercising. subject always to the stipulations of existing treaties. eover­
eign powers and 'exclusive jurisdiction over the' CanlLI and the auxiliary 
territory and waters; 

By the Proclamation issued by the President of the United States on 
November 18th. 1914. for the regulation ,of the use of the PanamaCanill 
and its approaches ,in the world: ;war, exp~e8S provildpn was made', :for 

18 80 OP. Att. G6n. 48', '94-4.96 (1,",0), (looted f~ pit'ln .. mCi}iworth;, DlQe.e VII. pp. '1~' i 
'21. For' eonunents with respect to this tran86Otlon,_ '"', sri ... ; ·'H,.1ected Aap~_ ~ otA tJIt' 
Deetro)'el' Deal,", 8' A.J.l.L. &69 (19'0).;, Wrlcltt" •• ~ ,T __ ranafer of· the ~tro)oers' W (Jr,at 
Britain:' 8' A.J.l.L. 680' (19'0);' and 'Borchard. "Th.' -Attp'r'dQ- General'S"' OPtiUOd "~"t~ 'l1i~' 
Exchanare of QeatroY8 ... for "~aval Bu.," 3' A.J.J.L.'\.~o(fl8JO)'~i ,0:' ',\;h "'k 

11 Permanent Ct. of Int" ,Justlee. Judam~t. 4u,-, ,~?" ~~ .. _,>~",_,,~. __ ~". 1.: _PP', ~,~.,:*""~J. 
I Hudson, "WOf'ld Coewt BePM"tl (198', 176-117. TtIA'c.,ae ~6te"tfit: colirt 'ci:lli.cemid'th8'uH' 
of the Riel Canal in Germany for the tTanaportation of' aaununltion from France'tt)'·Polantl'· 
durinc the PoU.h.Soviet war. " J... 
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the passage of men-of-war of belligerents as well 'as of prizes of war, and 
no restdction whatever was placed upon the pallage of merchant ships 
of any nationality carrying contraband of war.' Bu~, by the Proclamation 
of May 23rd. 1917. Issued after the entrance of tli. Unit.d States into 
the war" the use of the canal by ships, whether public or private, of an 
enemy or the allies of an enemy, was forbidden, just as, by Article 380 of 
the Treaty Of Versailles, the Kie! Canal is closed to the vessels of war 
and of commerce of nations not at peace with Germany. 

In the Proclamation of May 2Brd. 1917. the carria,. of contraband 
i. not mentioned; but. by the Proclamation of December Brd. 1917. I."UM 
under the Act of Congr •• s of Jun. 15th, 1917. the S.cr.tary of tho 
Treasury w'as authorized to make regulations governing the movement 
of vessels in territorial waters of the United States j and by a subsequent 
Executive Order, issued under the Same law, the Governor of the Panama 
Canal was authorised to exercise within the territory and waters of the 
Canal the same powers as were'-conferred_ by the law upon the Secretary 
of the Treasury. By a Proclamation of August 27th. 1917. it was made 
unlawful to takeinuJiitlcins of' war out of the United States or ito terri­
torial po ..... lon to its en.inl.s without IIc.nce. 

It has n.v.r be.nan.ge!! tbi.t the n.utrallty of the United States. 
before their entry, into the war, was in a~y way compromised by the 
fact that the.. Panama Canal was used by belliger.nt men-of war or by 
belligerent or n'eu~ral merchant vessels carrying contraband ~f war. 

2. The Suez Canal 
In the course of its judgment in the case of the S.S. Wimbledon. 

the Permanent Court of International Justice also commented 
upon the neutral status of the Suez Canal: 

By the Conv.ntlon of Constantlnopl. of October 29th. 1888 the Govern­
ments of Austria.Hungary, France; Germany, Great Britain, Italy, 
Holland, RUssia, Spain and Turkey, declared, on the one hand, that the 

_ Suez Maritime Canal should I'always be free and open, in time of war as 
in time of peace, to every vessel of commerce or of war without distinction 
of flag" including even the vessels of countries at war with Turkey, the 
territorial sov.relgn. and on the oth.r hand. that th.y would not In any 
way "interfere with the free use of the "canal, in time of war as in time 
of p.ac .... th.,rlght of .. lf-d.fense on the part of the territorial sov.r.lgn 
being; nev.rthel •• s res.rvad up to a c.rtaln point; no fortifications com­
mandlng.th •• anal may b •••• cted. In fact und.r this r.glm. b.llig.r.nt 
men-of-war:and sblps carrying contraband have b •• n p.rmltted in many 
dur •• enLclrcumetenc.. to pas. fr .•• ly through the Canal; and such 
passa,.·ha. nev.r b •• n regard.d by anyone as violating the n.utrality of 
th~ 9,~wma~ .. EIIl~I.~,~8 .! • . ". . . 

The.Suez .. ,Glanal.;ho:weverl,.has. also not remained open to all 
shippingrWol'ld'Wal'.l\ is a cgood"lllustratlon.Following the out­
brea~. of th4!. )y,ollili }{K"r:~h~ ,pJgyllt'!!'-Il¥QY4!rnl1lel).t on, August 15. 
1914., issued 8; proolamation'8uthorlzIng the Bl'ltish military forces., 
to '. exerclsf!.A'i\y rfirllt9~Warf~t!\'e"Egri~~an .\lorts and territories." 
Moreover. the General'Oftleer:'commandlng' British troops issued' 
an o~dijr thlit \'loien:emive~sel; was to enter" th4,! Ca~aI. In Mat 

18 nu .. at pp. 15-28. 
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1915 the Porte of Turkey Issued a circular to the lIeutl;'al I/9Wl\rS 
declaring it was necessary to extend hostilitiesto:~p.e; qjlnal, 
because the British government, cpntrary to th\l, pr,o~isilms:l>f tAl.\! 
1888 Convention, had stationed troops of war along the Canal and 
fortified it. "'C·,; 

;v',,' '. ::,i~"-itp;1·t 

"Not only did the Egyptian authorities close.the Oanal1to:eninny 
warships, but British warships exercised theright·-·I):(i' ~atbh 
within a distance of three miles from the Canal. Thi'1ii~n 
government contended that thlsprl\ctice wa~ 'ju~tlfte,d,:,wCtpe 
ground that it was necessary to make sure that ships PIIsslnglmto 
the Canal did not carry materials likely to damage It. IHhes~h 
demonstrated merely the presence of contraband, thevesslil'W\1s 
allowed to proceed untouChed through the Canal, but thellOntra­
band was then seized outside by British warships. The closlng.of 
the Canal to enemy warships, despite the provisions of Article 1_ 
of the Convention of Constantinople, as well as exerelsinll the. 
right of search within the three mile limit, was ther.efore "ollll!., 
what justified on the grounds of the defense of the Canal."~· 

IV. INTERFERENCE WITH NEUTRAL TRADE' 

A. Contraband 

1. Nature o/Contraband . 
Contraband is (a) certain kinds of neutral property, (Ii) sp~~jli~' 

cally enumerated and announced by a belligerent, (c) which are 
destined for the enemy.'" 

Traditionally the contraband list divided the contraband Items 
into two categories, absolute and conditional contrabllnd. AbsoiPte 
contraband consisted of goods which were subject to lleizul't"lf 
destined for anyone in the enemy territory. Conditional contra­
band consisted of goods which were subject to selzllre OlilfJf 
destined for the enemy Government or the enemy; armed !orceil:" 

Neutral ships were stopped on the high seas and searchedi"U 
contraband was found it was confiscated and tlle 8hlpsljft~~~~to 
seizure." 

19 Haokworth. DiII.d II. _po 821. quotln., Duel, Th. SII •• CGtJa:l and L~'~l,~~~ 
JDaypt h ... Ince' alao closed 'the Oanal to I~I' .bt»plq of' all .,~ 
heneJf teobnloalbr at war' 'WIth Iarael, _ and to a, Portuau" ;;~.;bi,;rlliim;x-a,4i. 
fllet between Portu •• 1 and India over Goa In Deeember 194tl. , ,_ 

20 LauterPacht. Iftc.moUoMl Law, Wcw Ii,' 7th ed. (Londo~'~ I;':~~jt~ 
81)0; NWIP lo-t, .. liGw flf N~tJl Warfa"'·(19615). »&1'&; 8"1'.(;;',~ .;. 

21 See Stone. z..11~ _Cflnk'O'r. flf Iftt~ Ccm$«Qt; 
"01-488 tor a dl.cu .. ton of the .bltt trOm' condition" " . 
the rapid .brinkq-e of ttema not Included In either ca~1' 

-22 Lauterpacht, Gp. oit., n. ao. pp. 818-880. 
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2. Contraband in World War I 
"In giving notification of a revised contraband list in April 1916 

the British Government explained: 
.. . The circumstances of the present war are so peculiar that His 

Majesty's Government consider that for practical purposes the distinction 
between the two classes of contraband has ceased to have any value. So 
large a proportion. of the Inhabitants of the enemy country are taking 
part, directly or indirectly, in the war that no real distinction can now 
be drawn between the armed forces and the civilian population. Similarly, 
the enemy Government has taken control, by a serle's of decrees and 
orders, of practically all the artlcl.s In the Ust of conditional contraband, 
so- that they are now available for Government use. So long as these 
exceptional conditions continue our bell!gerent rights with respect to the 
two kinds of cont:t:aband are the same, and our tre:atment of them must 
be Identical. 

"The United Statesiristructed the 'Ambassador In London to 
communicate to the Foreign Offlcea formalteservation, in regard 
to this announcement, In the sense that, In view of the established 
practice of a number of maritime nations, Including Great Britain 
and the Urilted States,of distinguishing between absolute and con­
ditional contraband, the Government of the United States is im­
pelled to notify the British Government of the reservation of all 
rights.of the United States or its citizens in respect of any Ameri­
can interests which may be adversely affected by the abolition of 
the distinction betwen these two classes of contraband, or by the 
illegal extension of the contraband lists during the present war by 
Great Britain or her allies."" 

"When testifying before the Senate Committee on Foreign Rela­
tions on January 18, 1986, Secretary Hull stated: 

•• '. Whe" the United State. entered the war It I •• ued Instruction. for 
the Navy, ·Juti.so, '1Ii17, which .et fortll a general lI.t of contraband 

. whlch·.Maybe consld ••• .r almo.t a. Inclu.lve a.' the Brltl.h lI.t of 1916 • 
.In thl. A,m.rlca1l,coutraband'lI.t there was no expr •••• d distinction be­

. tw.e". ab.Ol\\t. and, conditional contraband. pe.tlnatlon was the d.cidlng 
facto!:. 

>;'); I.liouid Uke to.aythat the .Ituatlon when the war ended ap­
, parentlY'was>that the whole law ..• on the .ubject of contraband, absolute 
and c.ondltl~"i\1,hadb.en merg.d Into the on •• ubject of contraband, 
ab.olute. The question of destination to some extent figured .•. " 

"Upon the entry of the United States into the World War of 
'l.9'l.4-18; Secretary LlIlIslng suggested tQl'reeidentWllson a,gen­
eral':l!orm ot.c~nt:i'aband list as preferable to a detailed one. Presl-. 
dent Wllsoi\ in~lcated his approval of thll sUggested list, with 
certain clarifications, and the list appeared as articles 24 and 21S' 
of ,the 1118trUctioiudorthe Navy of JUlie 1917. ltrei!,d: 

.,'" "" ;,;" " r," "..' - '" ' 

28 Hackworth, Dlqeet'VII, pp. 1~16. 
2' Ibid .• p. 17. 
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Contraband Li.t 

24. The article. and mat.rial. mentioned in the followbi, 'p'a~li,~liph' 
(a), (b), (c), and (d), actually, .d •• ti!)ed tQ'WI1l'It<\ry bJllMfiJI&\,;~)(or, 
occupi.d by the e'lemy or to al'll\~d force. of~he,~Il.I)J;V, .'l~"th~~tl{~ •• /.." 
and material. mentioned in the fOllow.ing ". aragraphl.) ~9~u,al.l.y,~.e .. ;! .. IIf C; 
for the U.e of the enemy Government 'or"it. ar~~a'fo~~ ,aYe',. '1;\1 . ,~ 
exempted by treaty, regarded as' contraband.' > 1<,:,. " ';', .~.\,., ,,~tJ.~ -Jiiu; ,ant 

, (a) All kinds of arm., gun., ammunition; explb.i" ••• ·aiitl'iiI'a1.R1\.il,I!HW 
for their manufactur. or repair; component part.·thersofrlfla1iitjfal«;>H~11 
or ingredients used in their manufacture; artie1e8''-n"e88aW\~r''(loJ\':,t~'<~'r(,f 
venient for their use. ~ 

(b) All contrivances for or means of transportation o:h'i.~d~,·'{tttli~ 
water, or air, and machines used in their manufacture' otH.r'~'t~; ttl 
comppnent par1;s thereof; materials or ingredients uaed'·-in ';tltalm!>\Vlt.( 
manufacture; instruments" articles or animals nec~8sary. ()r ~! :':; n~\ 
venient for their use. . - ~. ,:' "' r 

, .• i t 

(c) All means of communicatio~~ toois, implements, instruments, 
equipment, maps,': pictfires~"papers and other -articl~s, machin_s:, or 
documents necessarY or convenient for carrying on hostile operation.:: I'. 

(d) Coin, .bullion, .ctirJ;~ncy, evidences' 01. .~e"t; also m~ta~, .,~~~' ',~: 
terlals, dies~"plates, macninery or other articles necessary or, c~n,,:,, ,'j 

venient for their manufadure. 
(.) Ail kinds of luel, food, food.tulf., f.ed, forage, and cloth!n" , 

and articles and materials used in thetr manufacture.21i . ' .,. '-

3. Search for Contraband in World War 11 ho " 

"On September 10, 1939 the British Ambllssador inf~rtpedit~~ 
Department of State as follows: ." ."~,, 

•.•. Hi. Maje.ty'. Government in the United KingdonI' Intend tb u.~", 
their be.t endeavours to facilitateinnoc.nt neutral trad... far 'ai' 'i." 
consonant with th.ir d.terminationto prev.nt contraband good. reachill'g 
the enemy., Th.;V w!ll be cODlpelled to use their belligarsnt 'Tightli'to' th'e ' 
full, but they w!ll at all time. b. r.ady. to con.ider .'sympatheticallY'!any , 
.une.tlona put forward by n.utral governments designed to facilitetl! 
their bOlla IIde trade. 

In ord.r to .eeure their object., Hi. Majesty'. Government have estab-'" 
Ii.hed .olltraband .control.bas •• at Weymouth, Ram.gate, Ktrkwail.'1, 
Gibraltar and Haifa. V •••• l. bound for .n.my territory or neutral}>Orta"' 
aflordinr convenient meana of acce •• thereto ara urrently advised to eaw' , 
voluntaril;v at ,the appropriateba.e, In ord.r that th.ir papers may ,be';; 
examined, and that,whe!) it has been establi.h.d that they a ... inOt 
carrying contraband of war, they may be given a pa ••. to· fa.ilitateth.~d 
remainder of th.ir voyaga. Any ve ••• l which does not call voluntllrl1iY"'; 
w!ll be liable to,be diverted to a Contraband Control base if an' adMj'!uIW·1 
aearchby Hi. Maj".ty' •• hip. at se" i •. not ,practlcabl...,,,,,,,,, A 

Everyeft!ort 'will be made 'toexpeditethe'."aminatibn '61" vehtlliln 
pallticularly tho •• which call 'voluntarily for the purpd.e.,"": "o"nU""" 

" "" . 
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4. Destination 
Goods, even war materials, are not to be regarded as contraband 

ipso facto. They become such only because of their destination to a 
belllgerent. Difficulties, however, frequently arise by reason of 
the fact that the goods may be consigned to a neutral country but 
with a belligerent as the ultimate or supposed ultimate destination, 
hence the. origin and application of the doctrine of continuous 
voyage or ultimate destination. 

a. The Kim. 
In holding that certain cargoes of foodstuffs (primarily pork 

products) shipped by American firms on Scandinavian vessels and 
destined to Copenhagen which were seized by the British, were 
liable to condemnation as contraband, Sir .Samuel Evans said: 

Two Important doctrines familiar to International law com. promin.ntly 
forward for consid.ratlo!': the on •. is .mbodled In the rule as to "con­
tinuOU8 vOY,age,"' •• or .. continuous "transportation"; the other relates to 
the ultimate hostll. d.stlnatlon of conditional and absolute contraband 
r.sp.ctlv.ly. 

The. doctrln. of "continuous voyage" was IIrst applied by the English 
Prize Courts to unlawful trading. Th.r. Is no r.ported cas. In our 
Courts wh.r. the doctrln. Is applied In terms to the carriag. of contra­
band; but It was 80 applied and extend.d by the United States Courts 
asalnst this country In the tim. of the Am.rlcan Civil War; and Its 
application was acc.ded to by the British Governm.nt of the day; and 
was, moreover, acted upon by the International Commission ,which sat 
und.r the Treaty b.tw •• n this country and Am.rica, mad. at Washington 
onMa), 8, 1871, wh.n the commission, composed of an Italian, an Am.rI­
can and a British delegate, unanimously disallowed the claims In Th. 
P.t ... ho/f, which was the I.adlng cas. upon th.subj.ct of continuous' 
tran.port.tlon In .relation to contraband good ..... 

I am not solns through the history of It, but the doctrln. was assertsd 
by Lord Salisbury at the time of the South African war with reference 
to Germll/l ve •• el,carryl!l&'·soods to Delagoa Bay,and as he was d.alini­
with Germany, he fortilled hlmeelt .by ret.rrlns toth. vl.w of Bluntachli 
a. the true view as fci1lows: "If the ship. or soOO.are sent to th. destina­
tion of a. neut •• 1 .port. only th. better to come to the aid of th. .nemy,· 
th_ will be. cOntraband of war, and conllscatlon will be justill.d." 

It Is .... ntlal to appreciate that the foundatlono! the law of contra­
hand, and,th.rea80n for the doctrlno of ·contlnuou. voyage which ha.' 
beon Il'afted Into, It, I. tho rlSht of a be11lserent to prev.nt· cortaln soods 
fromreachlns the country of tho enomyfor hi. military uso. 

A compromise wa. attempted by the London Conforenco In the un~ 
ratilled Declar.atlon of .London. The doctrine of continuous voyap' or 
continuous tran.portatlon was conceded to the. full by tho conference In 
tho ca .. of a» .. lute contraband, and It was .• xpre.e1y declared that "It Is 
Immaterial whethor the carrlap of the sood. I •. direct, or .ntalls trans-
shipment', or a,"aubsequent transport by land." . 

2" Por' 8 -eomP ... hintlve tr.tmeni' of itlw IUbjlOt ot contbluOui \POJ'", .. It dweiOpecl I., 
World.' War 1 "'-~Bd"" 2',w'Do(ItriN '01 Co..:"""Otit'-Vowa'. (Baltb:aon, Sohn. Hopldu 
_.1818). 
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As to conditional contraband, the 
doctrine was excluded in the case of 
the enemy country had no seaboard. 
aeem. to be an absence of logical reason' 
that a benigerent should bs permitted .. to 
IIrocaeding by ... .arIous voyag<o.or. tran.sport . 
for the enemy territory, why should he not 
which though not absolutely contraband, become 
a further destination to the enemy Governmeilt or it. 
with the facilities of transportation by sea and by land~hj~h.no1l(,1l\'ilst:, 
the right of a bsllig<orent to capture conditional contraband wO)ild .lie ohi· 
very shadowy value if a mere consignment to a neutral port w.~ atii!. 
ftcientto protect.the gOOdS; It· appears alBO to be ob"ious th!lt.hf'th~jW· 
days of easy tr .. nsit, if- the doctrine of continuous, voyage or c~n~i~~()\l~(~!~L 
transportation is ,to hold at all, it must cover not only voyages frolll »9;t 
to port at sea, but also transport by land until the real; as distinliuisli~~, 
from'the merely ostensible, destination of the goods is reached.' . '. ,,\ \ 

I have 1I0'liesit#tion.1n·pronounclng that, in my view, the doctrill,eot,', 
conti~uous_VOy~g,8;,or t,ra1l;sportation, both in relatIon to carriage,by J,~a_>, 
and toc.rrlap' ~v.r land, 'had b.come part of the law of nations at tile", 
commence",ent of' th.present war,in accordance with the principies,o( 
recognized legal decisions, and with the view of the great l>ody of ",.<!\orn 
juri.te, and also with'the practice of nations In recent maritime 'Y~rlii". 

The result is that the Court Is not restr!~ted In Its vision to the pri • .' 
mary consignments of the goods in the.e cases to the neutral port ,of '. 
Copenhagen; but Is entitled, and bound, to take a more extende!Loutloo!< 
In order to ascertain wi!ether this neutral destination was merelY"osten,·" 
slbl. and, If, so, what the real ultimate destination was." , ,'" . 

b. Trade statistics /18 a presumption of de8tma.tion. 
In fllply to the Pfotest ot the United States against the stoppage 

of cargoes of conditional contraband en route from theUnlte<J 
States to neutral European countries, the British Foreign Oftlce;'in 
noteil of January 7, 1915 and February 10, 1915, set forth trs,a~ 
statilitics and, in the latter note, stated the c01).clusion that '~:JlIl' 
inference may fairly.be drawn from these figures ... that noto1).ly 
has the trade of the United States with the neutral countrles,ln 
Europe been maintained as compared with previous years, but 
also that a substantial part of thi~ trade was, in fact, tr~dij' 
intended. for the. enemy eountrlesgoi1).g through neutralpp~~',~~ 
routes to which It was previously unaccustomed ... •• .• " .,;\;' 

B. IJloclcalle 

1. Defi'Tllition 

A blockade fs abe1ligerent operation intendedd 1.~to~~··.W:~~~; 
of all states from entering or leaving speciff~4. C! 
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are under the sovereignty, occupation, or control of the enemy.'· 
A blockade, in order to be binding, must be effective.30 This means 
that a blockade must be maintained by a force sufficient to render 
ingress and egress to or from the blockaded area dangerous.81 The 
penalty for an attempt to run a blockade is confiscation.82 The 
penalty for blockade running has nothing to do with the type 
of goods on the vessel. It is not to be confused with the rules 
surrounding the carriage of contraband. 

2. The Long Distance Blockade 
a. World War [. 

The United States replied to the British order in Council of 
March 1915 as follows: 

Th. note of His Maj •• ty'. I'rillclpal Sec~.tary of State for For.ign 
Affairs which accompanies the order' in c;oun,cil, and which bears the same 
date, notiJI •• the Governm.nt of the United States of the establi.hment 
of a blockade which i., Ifdellned, by the t.rm. of the ord.r. In council, to 
Includ. all the coa.t. and. porte of Germany and .v.ryport of possibl. 
access to enemy territory ~ 'But the novel and quite unprecedented feature 
of that blockad., If w. are to a •• ume it to b. prop.rly .0 dellned, i. that 
it -embraces inany neutral ports and coasts, bars access to them, and 
subjects all neutral ships seeking to approach them to the same suspicion 
that would attach to them were they bound for the ports of the -enemies of 
Great Britain, and to unusual risks and penalties. 

It is manifest that such limitations, risks, and liabilities placed upon 
the .hips of a n.utral p\>wer on the high seas, b.Yondtheright of vi.it 
and search and the right to prev.nt the .hlpment of contraband already 
referred to, are a distinct invasion of the sovereign rights of the nation 
whose ships, trade, or commerce are interfered with. 

The Governm.nt of the United Statas is, of cours., not obliviou. to the 
great changes which have occurred in the conditions and means of naval 
warfare since the rules hitherto governing legal blockade were formu .. 
lated. It mirht .ha readY'to admit that the old form of .. clo .... blockad. 
with Its cordon of .hip. in the imm.diate oiling of the blockad.d ports 
is no ldnger practicable in face of an enemy possessing the means and 
opportunlty',to make ari effective defense by the use of submarines, mines, 
and aireraft'l' but' .. it can hardly ha malntain.d that, whatev.r form of 
.trectiv.,1!!qckl\de ·may be mad. us. of, it is impossibl. to conform at lea.t 
to the spll"lt.,and. princlpl •• of. the .stabli.hed rule. of war. If the nec.s­
siti.s of.theca ••• ho~1d seem to.render itlmp.rative that the cordon of 
blockadin'g '4 •• ~.llfb •. exteJ4ed· a.Ns. tlje approach •• to any n.ighboring 
n.utral port or c~;'ntry,' ttwould · ••• m 'cl.ar that It would still b. easily 
practicable to comply with the w.li-recognlzed and r.asonable prohibition 
of int.rnatlonal law araln.nh. blockading ofn."tral port. by according 
free admis.ion and exit to all lawful trallic with n.utral porte through . 
the blockading cordon." . , 

--~-""'), '"~ 
29, Law 0/ N."oJ WG'I'/twe. op. olt .• n. 10. p~ .. 881 .. 
80 ])eo)uatloh:ot P..-t."'(lS,.). A'r'£ .c.' "l~ 
81 Law 0/ N."ol War/aN. op. oit., n. 10. para.. S81d. 
82Ibid .• para. 88_<U. 
88 Hackworth. Dlq .. e, VII pp. 111-111. 
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b. World War II. 
"By an Order in Council of November 27, 1939 Great Britain 

applied as a measure of reprisal to goods outbound from enemy 
ports, or of enemy origin or ownership, treatment similar to that 
imposed by the order of March 11, 1915. The order charged that 
German submarine and mine operation violated international law 
and, in retaliation, it restricted German commerce by ordering 
that: 

1. Every merchant vessel which sailed from any enemy port" including 
any port in territory under enemy occupation or control, after the 4th day 
of December, 1939, may be .required to diseharge in a British or Allied 
port any goods on board laden in such enemy port. 

2. Every merchant vessel which sailed from a port other than an enemy 
port after the 4th day of December, 1989, having on board goods which 
are of enemy orgin or are enemy property may be required to discharge 
such goods in a British or Allied. port. 

a. Goods discharged In a British port under either of the preceding 
articles shall be placed In the custody of the Marshal of the Prize Court, 
and, unless the Court orders them to be requisitioned for the use of His 
Majesty's Government, shall be detained or sold under the direction of 
the Court. The proceeds of goods so sold shall be paid into Court. 

On the conclusion of peace such proceeds and any goods detained but 
not sold shall be dealt with in such manner as the Court may in the 
circumstances deem just; provided that nothing herein shall prevent the 
payment out of Court of any such proceeds or the rele~se of any goods 
at any time (a) if it be shown to the satisfaction of the Cou.t that the 
goods had become neutral property before the date of this order, or 
(b) with the consent of the proper officer of the Crown. 

4. The law and practice in Prize shall, so far as applicable, be followed 
in all cases arising under this Order. 

6. Nothing in this Order shall affect the liability of any vessel or 
goods to seizure or condemnation independently of this Order. 

6. For the purposes of this Order the words ugoods which are of enemy 
origin" shall include goods having their origin in any territory under 
enemy Qccupation or control, and the words ugoods which ... are enemy 
property" shall include goods belonging to any person in any such 
territory.M 

"On August 17, 1940 the German Government issued a declara­
tion announcing a 'total blockade' of the British Isles. The 
declaration charged Great Britain with v,ioJation of international 
law in her measures against German and neutral commerce and 
justified the blockade as retaliation, in kind. It stated that the 
whole area around the British Isles had been mined and that any 
neutral ship entering the specified waters in the future was liable 
to destruction. Germany declined for the future all responsibility 
for damages suffered by ships ,or injuries' to persons in tllose 
waters/t81i 

84 Ibid., p. 188. 
Sli Ibid., p. 142. 
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APPENDIX A ih, 

THE J?EctARATION oFpAij~s~",~~~§'l',~',:;,,;.;;; 
(Moore, D~ge8t of International Law, VII, 561:.:&~2.t 

Considering that maritime law, in time of war, has lo,l)~, be.en .. 
the subject of deplorable disputes; .' ., .. 

That the uncertainty of the law and of the duties h18ue\l,:a 
matter, gives rise to differences of opinion between neutrals arid 
belligerents which may occasion serious difficulties, and; ev~n 
conflicts; 

That it is consequently advantageous to establish a uniform 
doctrine on so important a point; 

That the plenipotentiaries assembled in congress at Paris can­
not better respond to the intentions by which their Governments 
are animated, seeking to introduce into international relations 
fixed principles in this respect; 

The above-mentioned plenipotentiaries, being duly authorized, 
resolved to correct among themselves as to the meanS of attain­
ing this object; and, having come to an agreement, have adopted 
the following solemn declaration: 

1. Privateering is and remains abolished; 
2. The neutral flag covers enemy's goods, with the exception of contra­

band of war; 
3. Neutral goods, with the exception of contraband of war, are not 

liable to capture under enemy's flag; 
4. Blockades, in order to be binding, must be eft'ective, that is to 8aY', 

maintained by a force sufficient really to prevent access to the coast of 
the enemy. 

The Governments of the undersigned plenipotentiaries engage 
to bring the present declaration to the knowledge of the states 
which have not taken part In the Congress of Paris, and toinMlte 
them to accede to it. .; 

Convinced that the maxims which they now proclaim .cannot 
. but be received with gratitude by the whole world, the under­
signed plenipotentiaries doubt not that the efforts of thelr.>GO:I1-
ernments to obtain the general adoption thereof, will be ordWilW 
with full success.; frdly\$;' . 

The present declaration is not and shall not be binding, ~Il~" 
between those powers which have acceded, or'shall a~~~~'~~,/ 

Done at Paris, the 16th of April, 1856, , " ·'i!;~',;$; ... 
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(Signed by Austria, France, Great Britain, Prussia, Russia, 
Sardinia and Turkey. Acceded to by 42 other States. The United 
States did not formally adhere to> this convention. See Hyde, 
International Law, (1945), pp. 1917-1919 for an account of the 
United States position). 

',;",1 'I' 

",,,'Ll 11) ~"';:i.: lj 

"Ii .) iJl~,~ . :."L·;-l ,.~ 'i- .-

',',f} 

<~,\,; i j"", !, 

'I' .. 

;n i ' ;" ,;-" 
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APPENJ)l:X; B, 
THE DECLARATlONOFST;PETfJp.SBttrl!G/' (l!Q,68t •• ' 
(III Phillimore, Internatidool Law, $d'ed~f$,~(W~~:f6~~~W(' 

On the proposition of th~ Impe~ial cabinetoiRiis~I~:'~~t~ 
terl)., at.ional M" ilit" ar,',y com, mission, hll¥i, ng, ~,sse, mb, )~d,', . .a,",A",~~,),;ft,~~r",~I',',' 
burg m order to e.~a~lne mto. the e;x:pedl~ncy o~ . tp~bj~~~~1J,~J 
use of c, ertaln proJec, tl,l, es In times of war b, etweJtR,~!YIl.l, Z~"lJ ',' "~!},',~:t," 
tions, and that Commission having, by common agre!lmint~~flllr 
the technical Ilinits at which the necessities of wa~, OUg~t to ¥\~!iI,,', 
to the requirements of humanity, the undersigned are' authorlze1t:' 
by the orders of their Governments to declare as follows: 

Considering that the progress of civilization should have the 
effect of alleviating as much as possible the calamities of war; 

That the only legitimate object which States should endeavor 
to accomplish during War is to weaken the military forces of the 
enemy; 

That for this purpose it is sufficient to disable the greatest 
possible number of men; 

That this object would be exceeded by the employment of arms 
which uselessly aggravate the sufferings of disabled men, 01' 
renders their death inevitable; 

That the employment of such arms would therefore, be con­
trary to the laws of humanity; 

The Contracting Parties engage mutually to renounce, in case· 
of War among themselves, the employment by their military or 
naval troops of any projectile of a weight below 400 grammes, 
which is either explosive or charged with fulminating or in­
flammable substances. 

They will invite all the States which have not taken part in .the 
deliberations of the International Military Commission ,a~s~m,"'l 
bled at St. Petersburg, by sending Delegates thereto, to a .. qe,~~< 
to the present engagement. 

This engagement is obligatory only upon the Co'ntlractiilll!':s~~. 
Acceding Parties thereto, in case of war betwe(ln 
of themselves: it is not applicable with regard to .no'n-(Jotltri~~llI 
Parties, or Parties who shall not have acceded to it. 

It will also cease to be obligatory from the moment, ina 
tween Contracting or Acceding Parties, a l~~B~:\)~~Z~~~1 
or a non-Acceding Party shall join one of ~t 

AGO 6921B 



The Contracting or Acceding Parties reserve to themselves to 
come hereafter to an understanding whenever a precise proposi­
tion shall be drawn up in view of :tuture improvements which 
science my effect in the armament of troops, in order to maintain 
the llrinciples -which they have establjshed, and-to conciliate, the 
necessities of war, with the laws of humanity. ' 

., d , 

Done at St. Petersburg, the twenty-ninth of November 
(eleventh of December), One thousand eight hundred and sixty-
~~t- • 

I:' ' , 
(Signatories, were Great Britain, Austria and Hungary, Ba-

varia,Belgium, Denmark, : Fra,nce, Greece; Italy, Netherlands, 
Persia,Portugaf; :Pro'ssla; R'ussia; Sweden'and Nonvay, Switzer­
land, Tui'~e9.'lInd"Wifrt~nJ)eI'g '(The United States was not a 
pa~y to, ~I\Isj)~#I~r~ti~~'~: ,,'; 

r~i l'':'1J{ tT');'~",.] ,,1", ,,,'.:grt ", . ..;' 'I 

,'~:'" :'~Jt fwi(':Bb~Hf::00 l(:f.cl.~:rY.r/l i -; 'jd 'J.;n·; 

d f<~,1!':n_f-;dj- ~:8:ik-:Flf~;,\(( }~Hibi'; 1(~ ·,t 1'1, 

. If: : (,', . \!, ;~;. '. 

c -,r.,:,. ,'i!fl«) ~td,;' nU-;'ir '~.((I\l <rr.-,i,l'~··i,;~q <, ,'r,·· 

,:1.) i '~~'\ {'.-,It [[!.o)'.,\J";'l:_! '.~,.l··v',v ,c. :-f~i:i.i ".,,~ ,1),hrJ'.1rLi >~H 

, ; .)(: 

'I 'j; , 

.. ' 

<'" .• -.'-' 

\' 
.. , \,~,' 
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APPENDlX C 
• Yd.' " .j, 

THE STATUS OF .ENEMY MER(:lJ.~TSHIIlS,\I\IT,JfHE 
OUTBREAK OF HOSTILITIE$<>;;"q .,1;)1' c3"" 

HAGUE CONVENTION VI OF 18 OCTP~Jl;IJi);Il}W£~ 

Anxious to ensure the security of international comm811e8\" 
against the surprises of war, and wishing in accordance with 
modern practice, to protect as far as possible operation~ und~r. 
taken in good faith and in process of being carri!ld',out,'~,fiilr,\I" 
the outbreak of hostilities, have resolved to conclude a €Iliiv,enf 
tion to this effect, and have appointed the following perSOnS'1aB' 
their plenipotentiaries: .. , "Y',j 

(Here follow the names of plenipotentiaries.) ", . 
Who, after having deposited their full powers, found in good 

and due form, have agreed upon the following provisions: ' , 'it 

Article 1 

When a merchant ship belonging to one of' the ~lIigertint 
Powers is at the commencement 01 hostilities in an enemY''P'Orti, fti 
is desirable that it should be allowed to depart freely, either im· 
mediately, or after a reasonable number of days of grace, and to 
proceed, after being furnished with a pass, direct to,its .pol1tJ'ot, , 
destination or any other port indicated. • .'" '" ' 

The same rule should apply in the case of a ship which",hllli' 
left its port of departure before the commencement of the war 
and entered a port belonging to the enemy while still ignorant 
that hostilities had broken out. .',' 

·trlT Article 2 i,,' 
, '. . .. ; \ ' ,j}.t3oq 

A merchant ship unable, owing to circum,ta;nces,of, '/''Q~1:o "< 
majeure, to leave the enemy port within the, Period co"tem.lt\f!' '0 

int~~ above article, or which was Dot allowed to lej,\v~l"f~R~ 0 

be con/lsca~ed. . • '. .h. . .,' ,. 'ii' f fl to 
The bellIgerent may only detam I~, wltholltP~ym.~~t'iC)~_' 

pensatiol,l, b~t ~ubj~ct t~ the obligatIOn of restQtl~g.~t. a,l~l fe 
war, orreqlusibon It on payment of co;m~en~atio,n<"'l n ')~~IIJ8q.~ 

; "'Ii" , Artiele 3 l.iI"lI3Q wrll!$o 

Em\my m~r~hant ships whi~h left 
before ihe Mrnrnencemehtof the . 
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the high seas while still ignorant of the outbreak of hostilities, 
cannot be confiscated. They are only liable to detention on the 
understanding that they shall be restored after the war without 
compensation, or to be requisitioned, or even destroyed, on pay­
ment of compensation, but in such cases provision must be made 
for the safety of the persons on board as well as the security of 
the ship's papers. 

After touching at a port in their own country or at a neutral 
port, these ships are subject to the laws and customs of mari­
time war. 

Article 4 

Enemy cargo on bQard the vessels 'referred to in Articles 1 and 
2 is likewise liable to be,.detained and restored, ,after the termina­
tion of the wa'r' . without . payment of compensation, or to be 
requisitioned on payment of compensation, with or without the 
ship. 

The same rule applies in the case of cargo on board the vessels 
referred to in Article 3. 

Article 5 

The. present Convention does. not affect merchant ships. whose 
build shows that they are intended for. conversion into war-ships. 

Article 6 

The provisions of the present Convention do not apply except 
between contracting Powers, and then only if all the belligerents 
aFe parties to the. Convention. 

Article 7 

The present Convention shall be ratified . as so'on as possible. 
The ratifications shall be deposited at The Hague. The first de­
posit of ratifications shall be recorded in a proces-verbal signed 
by the r'ei>te'sen~atives of the POwers wllichtake part therein and 
by the: m~erIahds Minister for Foreign Affairs. ' 
. The'subs~'tt~cintdeposits of ratifications shall be made by means 

of a written. notification address~d to the Netherland Govern­
ment 1l:1I:d '~c~il~an!ed by the instrutnept of rll;tilication. 

, " " , , '.' \/. ;" " -'. " -'-, " :' 

A duly certlfie~,cOPyof the proc~s-verbal rell\tive to the first 
deposit of ratifications, of the notifications mentioned in the pre­
ceding paragraph, as well as 01 the' instruments of ratification, 
s?all be. ~~ ?nc~. ,s,ent by the NEjthe):I~~~ qC):verntn~nt through the 
dlplom,at1c cha"\O~1 to .tlle :f>owers mVltedto the ,Secomi Peace 
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Conference, as well as to the other Powers wllich hav.e Adll~d 

to the Convention .. In the. ca .... s.e ... s .... ~'On. t .. C\m.Pl.~.t ..... e.·.d ... ·.II).· ,t .. I\' .. : .'Pl.··.~.)c .•... ,~~ .•.• ·.f.' 
paragraph, the said Governmenf shlill IIt.tl;l~;.Ii~m~J!it,lflltfRtW 
them of the date on which It received the notlftcaffon. ". ., ,. 

•• <. ., ?;!.,.: ~,'h"':: f>{~\";'{Tq ,; 

Article 8 

Non-signlltOry ~owers .may adhere to the p~esentqo~v.n. 
The Power which desires to adhere notifies Its intent{on'· ,in 

writing to the Netherlands Government, forwarding to. It the 
act of adhesion, which shall be deposited In the archlvi!so't'tht 
said Government. . . 

That Government shall at once transmit to all the other Powers 
a duly certified copy of the notification as well as of the act of aa~ 
hesion, stating the date on which it received the notification. 

Article 9 

The present Convention shall come into force, in the case of the 
Powers which were a party to the first deposit of ratifications, 
sixty days after the date of the proces-verbal of that deposit, and, 
in the case of the Powers which ratify subsequently or which ad­
here, sixty days after the notification of their ratification or of 
their adhesion has been received by the Netherland Government. 

Article 10 

In the event of one of the contracting Powers wishing to de­
nounce the present Convention the denunciation shall be notified 
in writing to the Netherlands Government, which shall at once 
communicate a certified copy of the notification to all the other 
Powers, informing them of the date on which it was received. 

Article 11 

A registry kept by the Minister for Foreign Affairs shall give 
the date of the deposit of ratifications made in virtue of Article 
7, paragraphs 8 and 4, as well as the date on which the notl~~II' 
tions of adhesion (Article 8, paragraph 2) or denunciati.(}n'd.M,~ 
ticle 10, paragraph 1) have been received."'" .. 

Each contracting Power is entitled to have access to this reills­
tel' and to be supplied with certified extracts from it.' 

In faith of which the plenipotentiaries have appended,' 
present Convention their signatures. 

Done at The Hague, October 18, 1907,.in a 1l1~11I'l'1t:,~ 
which shall remain deposited in the archives of the 
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Government, and duly certified copies. of ~hich shall be ,sent, 
through the diplomatic channel, to the' Powers which have been 
invited to the Second Peace Conference. 

(The United States is not a party to this Convention.) 

" j" 

", -,' ,'" 



APPENDIX D 

THE CONVERSION OF MERCHANT SHIPS INTO 
WARSHIPS 

HAGUE CONVENTION NO. VII QF 18 0,g;9,Il~,1~7 
, , 

Whereas it is desirable, inview of the incorporation Initlme cot 
war of merchant ships in the fighting fleet, to define the condi­
tions subject to which this operation may be effected; 

Whereas, however, the contracting Powers have been unl\bll, to 
come to an agreement on the question whether the conve~ioll, of 
a merchant ship Into a war-ship may take place upon the' 'high 
seas, it is understood that the question of the place where such 
conversion is effected remains outside the scope of this agree­
ment and is in no way affected by the following rules: 

Being desirous of concluding a Convention to this effect, have 
appointed the following as their plenipotentiaries. 

(Here follow the names of plenipotentiaries.) 
Who, after having deposited their full powers, found in good 

and due form, have agreed upon the following provisions: 

Article 1 
A merchant ship converted into a war-ship cannot have the 

rights and duties accruing to such vessels unless it is placed under 
the direct authority, immediate control, and responsibilities of 
the Power whose lIag it flies. 

Article 2 
Merchant ships coverted into war-ships must bear the external 

marks which distinguish the war-ships of their nationality. 

Article 3 
The commander must be in the service of the State and duly 

commissioned by the competent authorities. His name must figlire 
on the list of the officers of the fighting fleet. 

Article 4 
The crew must be subject to military discipline. 

Article 5 
Every merchant ship converted into a war-ship ;rnu@f,}'R)I .. poe 

in its 'operations the laws and customs of war. 
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Article 6 

A belligerent who converts a merchant ship into a war-ship 
must, as soon as possible, announce such conversion in the list of 
war-sl1,lps. 

Article 7 

The provisions of the present ConventiO'li do not apply except 
between contracting Powers, and then only if all the belJigerl!nts 
are parties to the Convention. 

Articles 8-12 

(Similar to At:tlcleIl7':'lii Haglie CO!lventlon vq 
(The United states is'~ot'a party t()tl1,ls C<\#vention.) 

" " ;': ' 
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APPENDIXE 

LAYING OF AUTOMATIC SUJ:ll\l~~'.$ll~'.:t«!i!~ 
HAGUE CONVENTION NO. 
(36 Stat. 2832; Tr~aty Series No. 54Jl·pll1aIIQY;:!l'r.$'Q,j 
p. 2804) ·.if; l~l.H!I dMlIiiHic 

.,1:,',·lolqil.l 
His Majesty the German Emperor, King of Prussia; (etc.): 
Inspired by the principle of the freedom of sea routes',"th. 

common highway of all nations; .I" 

Seeing that, although the existing position ofafl'alrsr'i!la1t\~'lr 
impossible to forbid the employment of automatic' 'subffiiWllif . 
contact mines, it is nevertheless desirable to restrictatld' l"egUliite 
their employment in order to mitigate the severity ofwar:andctlf. 
ensure, as far as possible, to peaceful navigation the setlurtty:i!B" 
which it is entitled, despite the existence of war; 'i.i!' 'i, 

Until such time as it is found possible to formulate rules on 
the subject which shall ensure to the interests involved Prll the 
guarantees desirable; ., :.' I:. 

Have resolved to conclude a Convention for thisp~1'l!o.e~::M~' 
have appointed the following as their plenipotentiaries.; .' .... .. . 

(Here follow the names of plenipotentiaries.) ' .. : .', ;,', ',,,'u 
Who, after having deposited their full powers, found IniRR9, 

and due form, have agreed upon the following provisions:· " ,,'V: 

Article 1 
It is forbidden: 
1. To lay unanchored automatic contact mines, exceptw.lien 

they are so constructed as to become harmless one hour at 'm:6'St' 
after the person who laid them ceases to control them;' .... ::': 

2. T.o lay anchored automatic contact mines which do n.· •. ·.9~ .. ,~.; ;.: 
come harmless as soon as they have broken loose. frOm t~~1tr 
moorings;' 

8. To use torpedoes whi~h do not become harmless when th'.~. 
have missed their mark..".:ml**)' 

Article 2 
It·ls forbidden to'lay automatic contactmln:es'olf~Iil(4!!'ll 

ports 'of tile enemy, with the sofe,obj\lctb't'htiiei'ClSJtlfl 
cial shipping. 



Article 3 

When anchored automatic contact mines are employed, every 
possible precaution must be taken for the security of peaceful 
shipping. 

The belligerents undertake to do their utmost to render these 
mines harmless within a, limited time, and, should they cease to 
be under surveillance, to notify the danger zones as soon as mili­
tary exigencies permit, by a notice addressed to ship owners, 
which must also be communicated to the Governments through 
the diplomatic channel. 

Article 4 
Neutral Powers which lay automatic contact mines off their 

coasts must observe the ,S~ml!! rules and take the same precau­
tions as are imposed on ,belligerents. 

The neutral Power, ,mullt inform ship owners, by a notice Is­
sued in advance" where alltomatic contact mines have been laid. 
This notice must be communicated at once to the Governments 
through the diplomatic channel. 

Article 5 
At the close of the war, the contracting Powers undertake to 

do their utmost to remove the mines which they have laid, each 
Power removing its own ,mines. 

As regards anchored automatic contact mines laid by one of 
the belIlgerents off the coast of the other, their position must be 
notified to the other party by the Power which laid them, and 
each Power must proceed with the least possible delay to remove 
the mines in its own waters. 

Article 6 

The cOl)traC~il\g ,Powers which do not at present own perfected 
mines (If 1;hepa~t!!l'/1cOjltewp14ted in the present Convention; and 
which, consequ~ntl~" could not at present carry out the rules laid 
down in Art,lcles 1 and S, undertake to convert the material of 
their mines as sooD"as'Posslhll\,'so' ash> bring It into conformity 
with tbtl foregoingreqlilrelllents;, 

,Articles 7-10 
(Similar to Articles 6-9, Hague Convention VI.) 

Article 11 

The present Convel)tion"shall remain in "force for seven years, 
dating,.from,the sixteenth day ~fter the date of ,the first deposit 
of ratifications. 
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Unless denounced, it shall continue in force after the expiratiOIJ 
of this period. 

The denunciati,on shall b.e nO.t. i.fied ... i.n ... w .... rit~ng. til.' th.e. N\t.~p~) .. , Utili 
Government, which shall atollFe .(!Q~muDicate 1\ .dul¥.,~'. ' d 
copy of the notification to all the Powers, informing them 0 ' j)he ' 
date on whio« itwlllll recelv,d. ". '~/mW;I'fI~iO~l~::.V,:'rl.1V) 

The denunciation shaH only ,have Wf\!<;t1~ ,II'.~,.~~~­
ing PO~~I', and six 1l10nths aiter the notidc/l;~on.!l\!S .f4~ '" . I 
Netherland Govel'nment. ' ." " .' II 

Article 12 

The c.o.ntra. llting Powers undertake to reo.pen the ... '~~.~~~.~ if. ,t. 
the employment of automatic contact mill8s SHl; niOnth~"~\' 
the expiration ofthe period contemplated in the firstPar~rra~hr 
of the preceding Article, in the event of th~ question not J\aiiW~i 
been already reopened and settled by the Third Peace Conf6ten~ 

" 

If the contracting Powers conclude a fresh convention .~ 
to the employment of mines, the present Convention sha'll ·c'eii./i6" 
to be applicable from the moment it comes into force. .." :,' J ;;C' 

Article 13 ,1--, 

, _, . ,- .;, :.~<t 
A register kept by the Netherland Minisb'~ for,l~r~llf~ ~$ 

fairs shall give the date of the deposit ofratlficat\ons iiUi~f 1,1,1, 
virtue of Article 8, paragraphs 3 and 4, as well as the date /If"tlle 
notifications of adhesion (Article 9, paragraph 2) or ofdtlnuliti6L-, 
tlon (Art. 11, paragraph S) have been received. :" 

Each contracting Power is entitled to have access to this reilil!.'; 
tel' and to be supplied with duly certified extracts from it. ";, i ,', 

Done at The Hague, October 18 1907: ... 
,-'f 
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APPENDIX F 

BOMBARDMENT BY NAVAL FORCES 

HAGUE CONVENTION NO. IX OF 18 OCTOBER 1907 
(26 Stat. 2351 ; Treaty Series No. 542; Malloy, Treaties, 

Vol. II, p. 2314) 

(Here follows the list of Sovereigns and Heads of States who 
sent Plenipotentiaries'to the CQnf!!rence.) . . . 

Animated. by. the dllsire. to. realize the' wish' e~pressed by. the 
First PeaceCon,fiu:ence> I;'~sp~cting the bombardment by naval 
forces Qf \lndei'ended portll, towns, and village~; 

, Whereas it ,is . e~Pedient that bomba,-:dmentll by naval forces 
should be subject to rul,es of . general application which would 
safeguard the rights of the inhabitants and assure the preserva­
tion of the more important buildings, by applying as far as possi­
ble to this operation of war the principles of the Regulation of 
1899 respecting the Laws and Customs of Land War; 

Actuated, accordingly, by the desire to serVe the interests of 
humanity and to diminish the severity and disasters of war; 

Have resolved to conclude a Convention to this effect, and have, 
for this purpose, avpointed the following as their Plenipotenti-
aries: . . 

(Here folloW the names of Plenipotentiaries.) 
Who, after depositing their full po,wers, found in good and due 

form, have agreed upon the following provisions: 

Chaptel' I. The Bombardment ·of Undefended Ports, Towns 
Villages, Dwellings, or Bulldings 

Article 1. The bombardment by naval forces of undefended 
portll, towns, villages, dwellings, or buildings is forbidden. 

A place cannot be bombarded solely because automatic sub­
marine contact mines lire anchored off the harbour. 

Article 2. Military works, military or naval establishments, 
depots of arms or war material, workships or plants which could 
be utilized for the hostile fleet or army, and the ships of war in the 
harbour, are not, however, included in this prohibition. The com­
mander of a naval force may destroy them with artillery, after a 
summons followed by a reasonable time of waiting, if all other 
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means are impossible,~~~~h~n th~,lo.c.al.,,~!!thorlties have not 
themselves destroyed'them. withlii tlie' tbflli ~fi\t'eiL 

m:;ei:~:~~e~ob~t~!:J:tt1'd~:~~W~~fifla~~~ir 
If f., "'''''''' ........ ~ t.~ AliI! ""'" 'w "'If 

e ay can ... 11. owe ~e llJlemy, I, s unuerst.ooa··t~at~tJi'A:. .. -d I ." . KA II' 'd ·t·\.;.· .. , •. "~£"! .... " Jl[\Wji~.l'Ih~ .. "'~".' ... ' . ' 
ti?n to. bombard the undefen!lJ!d town holds good, ali, III, tift: e 
gIven In paragraph 1, and that the commander lilian' taR: 'kIl 
measures in order that the town may suffer as little hl\lrml)ls 
possible. 

Article O. After due notice has been given, the bombard.ment 
of undefended ports, towns, villages, dwellings, or buildln~ 
may be commenced, if the local authorities, after a formal sum­
mons has been made to them, decline to comply with requisitions 
for provisions or supplies necessary for the immediate use of the 
naval force before the place in question. 

These requisitions shall be in proportion to the resources of 
the place. They shall only be demanded in the name of the com. 
mander of the said naval force, and they shall, as far as possible, 
be paid for in cash; if not, they shall be evidenced by receipts. 

Article 4. Undefended ports, towns, villages, dwellings, or 
buildings may not be bombarded on account of failure to pay 
money contributions. 

Chapter II. General Provisions 

Article 5. In bombardments by naval fQrces all the necessary 
measures must be taken by the commander to spare as far as 
possible sacred edifices, bull4ings used for artistic, scientific, or 
charitable purposes, historic monuments, hospitals, and places 
where the sick or wounded are collected, on the understanding 
that they are not used at the same time for military purposes. 

It is the duty of the inhabitants to indicate such monuments, 
edifices, or places by visible signs, which shall consist of large 
stiff rectangular panels divided diagonally into two coloured tri~ 
angular portions, the upper portion black, the lower portlOIl 
white. ' 

Article 6. If the military situation permits, the commander of 
the attacking naval force, before commencing the bOmbairdfueilt~ 
must do his utmost to warn the authorities. 'n' 

Article r. A town or place, even when taken QY stonn,. m8¥ 
• . .', ". ~ .. ;:,~. ,cA':: 

not be pIllaged. .' .. "\1' .• ,. •..• ." . 

~ .. ~,-, , .' ,,-;, 
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Chapter III. Final ProvIsf"l18 

Article 8. The provisions of the present Convention 40 not ap­
ply except between Contracting Powers, and then only if all the 
belligerents are parties to the Convention. ' 

Articles 9-18. (Similar to Articles 7-11, Hague Convention VI.) 
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APPENDIX G 

CERTAIN RESTRICTIONSWITH,RE~ARDNmtQl:f~ 
elSE OF THE RIGHT OF CAPTURE IN NAV~" WAIl 

HAGUE CONVENTION NO. XI OF 18 OCTOBElt~~?~;" 
(36 Stat. 2396; Treaty Series 544; II Malloy, Treatles;,2S4l:);'" 

His majesty the German Emperor, King of Prussia; ( etc.) :" 
Recognizing the necessity of more effectively ensuring' than 

hitherto the equitable application of law to the international' .n.;i 
lations of maritime Powers in time of war; 

Considering that, for this purpose, it is expedient, in giving .up 
or, If necessary, in harmonizing for the common interest certain 
confiicting practices of long standing, to commence codifying In 
regulations of general application the guarantees due to peaceful, 
commerce and legitimate business, as well as the conduct of hos­
tilities by sea; that It is expedient to lay down in written mutual 
engagements the principles which have hitherto remained In the 
uncertain domain of controversy or have been left to the discre­
tion of Governments; 

That, from henceforth, a certain number of rules may be made, 
without affecting the common law now in force with regard to 
the matters which that law has left unsettled; . 

Have appointed the following as their plenipotentiaries: 
(Here follow the names of plenipotentiaries.) 
Who, after having deposited their fuIl powers, found in 11'004 

and due form, have agreed upon the following provisions: 

Chapter I. Postal Correspondence 

Article 1. The postal correspondence of neutrals or belliger.; 
." ',',:,~ I 

ents, whatever its official or private character may be, found .. o~" 
the high seas on board a neutral or enemy ship, is inviolllble." 
If the ship is detained, the correspondence is forwarded by, t\le. 
captor with the least possible delay.' "AI 

The provisions of the preceding paragraph do not apply, 'In 
case of violation of blockade, to correspondence destined for or 
proceeding from a blockaded port. 

Article 2. The inviolability of postal correspondenced~: '8~ 
exempt a neutral mail ship from the laws andcustomS.9f ,111@~s;.,; 
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time war as to neutral merchant ships in general. The ship, 
however, may not be searched except when absolutely necessary, 
and then only with as much consideration and expedition as 
possible. 

Ch,aptermThe Exemption from Capture of 'Certain Vessels 

A-ttiole.8.yessels .used exclusively for fishing along the coast 
or smaH boats employed in local trade are exempt from capture, 
as well as their applicances, rigging, tackle, and cargo. 

They cease to be exempt as soon as they take any part what­
ever in hostilities. 

The contracting Powers agree not .1:9 take advantage of the 
harmless charac.ter of . the. said, yessels ,Ill. order tQ use them for 
military purposes while, pJ;esel"\l'~pg thei.r p~aceful appearance. 

,Article,.. Vesselsch/lrgell with,religlous, scie\ltific, or philan­
thropic missions are~ikewise ex,empt j.rom caPture. 

(Jhapter III. Regulations. Regarding the Crews of Enemy Mer­
chant "Shlps Captured by a Belligerent 

Article .5. Whell all, enemy merchant ship is captured by a 
bel(ijferent, such of its' crew. as are nationals of a neutral State 
are \lot made prisoners of war. 

The same rule applies in the case of the captain and officers 
likewise nationals of a neutral State, if they promise formally in 
writing not to serve QI) aitenemy ship while the war lasts. 

Article.·6. The Captain, otlcers, and members of. the crew, 
when nationals of the'enemy State,are not made prisoners of 
war, on condition that they lltake a formal promise in writing, 
not to underl'ake, whtle 'hdstllities last, anY service' connected with 
the operatlonsO't'war;· \ " . 

Article 7. The names of the persons retaining their liberty 
under the conditions"laid'dowli'iiFArticll! 5; paragraph 2, and in 
Ar~icle~, Ilre .. ,\loiifie4 b;r thll.bellige,r~t.c~Jl~r to the other bel­
liger!lnt. The larteris forbidd~n 'knowingly 'to employ the same 
persons." ". ..•......... .... ...•.. .... '.' .. 

n~t:~i~8Wt~~kr!~0:~t:nttt:~~~~~i~~r~jliPg " article~. do. 

Artfcles 9-1". (Similar to Articles 6:.ll:;H:aglie Con've~tion VI) 
• ',:-:' ." '-,> -;" '. .- ,.' .' •• ,' - '. 

:;"" 

; ", 

AGO &9218 



"q " <,"'. hi'dl\ ,-t'nt£lJu~ 

.' .J,,!,'.' 'f; .};u;tij(l£tQ·.I':t"~:~Wo:.t 
,', J < ;-j '.: 1!\4,Ulte 

.,-~'-:.' - ': -,;; !)t' .Iltty 

;\PPEND,J,,,,,~ .)jljR0r!'tG~ 
THE RIGHTS AND DUTIES,OF)'N£~J:, . . ..• 

IN NAVAL WAR"" " 1(, Wl!'lYGW.J.1Ihot 

HAGUE CONVENTION NO. X't1f 01"'18 '~~idtk'1l~ 
(86 Stat. 2415; Treaty Series No. 545; Malloy, Treatl~t€lntl.'! 

Vol. II, p. 2552) . ","~!,{l 
'- ,. cx"'(f',Pt • ,- ~~', ..,; I""""" 

His Majesty th~ German Emperor, King of Prus~ia';,i!(~m~i;>' 
With a, view to harmonizing the divergent views whi~h,. 1:u.,'i~J.te, 

event of a naval war, are still held on the relat~ollS b/itween' 
I)~utral Powers and belligerent Powers, and to anticipati,q\f'$iJ:8 
·difficulties to which suchdiverge,nceof views might give" ri~e~>il~ 

Seeing that, even if it is not possJble at pre,sent.t9 ,cqpq!l~ 
measures applicable to all circumstances which may hi practice 
occur, it is nevertheless undeniably advantageous to frame,as 
far as possible, rules of general application to meet the Qase 

, -",,' _ ':,' ", t\ 

where war has unfortunately broken out; . ' ",'. 
Seeing that, in cases not covered by the presentCon:ve~tf~.;{,('it 

Is expedient to take into consideration the general principles of 
the law of nations; . . 

(, .. Seeing that it is desi!abi~ that thePowersShoul<iJ$~ti~':~ijf~~<i 
enactments to reg~late the ,res\llts of the attitude of #~1,it~fit'V 
when ado ted b them" " , " . . , . )!i",13i! 

Seeing ~hat i:iS, {or' neutral Powers, an ad~itted' dlltYtO~~P~f 
these rules impartially to the several belligerents; 

Seeing that, in this category, of ideas, these rules should not, hI, 
principl.e, be altered, in the cou,rse of tbe war,. by ,~ ne\l~~~!, r~~er, 
ex~ept In A CMIl w,here eXp!lrIepce )?-~sshowl) tl)!l,nec\l~S'~¥Yi~\lf 
such change for the p:ro~ction of the rights ,0f~ha~Pp~~'i",jJlUl 

Have agreed' to observe the following common rules, which CAn­
not however modify proviSions, laid down in existing ge~{iIIt1' 
treaties, ~nd.have appoi~ted a~ ~~eir;lpl~ni~~~,~~i"'rl~~,n\W~t~ 

(~ere fol\o1)'. the n~mes Qf plenlp,o~ntlarleSy~" '''<II ,~,~ 
Who, after havillg .. deposite<i. their fllll"P.9W\'~"I'J!lJl~." 

and due form, have agreed upon the following provisions.: 
,,.,i"g',i. 
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waters, from any act which would, if knowiilgly permitted by any 
Power, constitute a violation of neutrality. 

Article 2 

Any act of hostility, including capture and the exercise of the 
right of search, committed by belligerent war-ships in the tti!l"ri­
torial waters of a neutral Power, constitutes a violation of neu­
trality and is strictly forbidden. 

Article 3 

When a ship has been captured in the te,rritorial wat~rs of' a 
neutral Power, this P()wer must employ, 'if the prize is still 
within its jurisdiction, the means at its dispOsal to release the 
prize with its officers anderews,atld to intern the prize crew. 

If the prize is n?t in the jutisdlction Qf the neutral Power, the 
captor Government,on the demand o{tliat Power, must lIlitlrate 
the prize with its officers and crew. '(U.S. Reservation, to last 
paragraph of this Article.) 

A1"tlcle 4 

A prize court cannot be set up by a belligerent on, neutral 
territory or on a vesel in neutral waters. 

Article Ii 

Belligerents are forbidden to use neutral ports and waters as 
a base of naval operations against their adversaries, and in par­
ticular to erect wireless telegraphy stations or any apparatus for 
the purpose of communicating with the belligerent forces on land 
or sea. 

Article 6 , 

The supplY, in any manner, dil'ectly Ol" indirectly, by a neutral 
Power to ~belllgerent Power" of war-llhips, ammunition, or war 
material of any kind whatever, is fiirbidden. 

Article 7 

A neutral Power is not bound to llrevent the export or transit, 
for the use of either belligerent, of al1ns,ammunition, or;' in 
general,of anything which could be of use to anY army or' fleet. ' 

Article 8 

A neutral Government is bound to employ the means at its dis­
posalto prevent the fltting out or a1'Illing of any vessel within, its 
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