It cannot be said that he exercises the power by which a civilian popula-
tion is subject to his invading army while at the same time the state
which he represents may come into the area which he holds and subject
the population to murder of its citizens and to other inhuman treatment.
(2) Responsibility of Intermediate Commanders for-Aots
Ordered by their Superiors to be Carried out by their Subordi-
nates. A military commander is often faced with the problem of
carrying out an act ordered by one of his superiors to be executed
by one of his subordinates. Criminal responsibility of the inter.
mediate commander can arise in one of three similar circum-
stances. The first is where the intermediate commander receives
an order to be carried out by his subordinates which requires his
implementation. In other circumstances the intermediate com-
mander may transmit an illegal order through the chain of com-
mand from his superior to his subordinates without any action
on his part. If he knows that the order is illegal, then he is faced
with several alternatives. He can refuse to pass the order on. He
may pass the order on with a written or oral directive that it is
not to be carried out. Finally, he can pass the order on without
comment. The problem becomes even more acute when an order
is given from a superior to one of the intermediate commander's
subordinates without the intermediate commander having been
consulted in the matter. The discussion of the problem in the.
Von Leeb Case is & good guide to the general approach to be taken
in such matters.,™
1t is urged that a commander becomes responsible for the transmittal
of any manner whatsoever of a criminal order. Such a conclusion this
Tribunal considers too far-reaching. The transmittal through the chain
of command constitutes an implementation of an order. Such orders
carfy the authoritative weight of the superior who issues them and of
the subordinate commanders who pass them on for compliance. The mere
intermediate administrative function of transmitting an order directed
by a superior authority to subordinate units, however, is not considered-
to amount to such implementation by the commander through whose
headquarters such orders pass. Such transmittal is a routine function
which in many instances would be handled by the staff of the commander
without being called to his attention. The commander is not in a position
to screen orders so transmitted. His headquarters, ag an implementing
agency, has been bypassed by the superior command. '
Furthermore, a distinction must be drawn &8 to the nature of a crim-
inal order itzelf. Orders are the basis upon which any army operates.
It is bagic to the discipline of an army that orders are issued to be car-
ried out. Its discipline is built upon this principle. Without it, no army
can be offective and it is certainly not incumbent upon a scldier in a
subordinate position to screen the orders 6 superiors for questionable
points of legality. Within certain limitations, he:has-the right to assume .
that the orders of his superiors and the:state which he serves and which
are issued to him are in conformity with international law. '

—_——— I

10 U.8. v. Von Leeb, op. cit., n. 87, pp, 510-818.
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Many of the defendants here were fleld commanders and were charged
with heavy responsibilities in active combat. Their legal facilities were
limited. They were soldiers—not lawyers. Military commanders in the
fleld with far-reaching military responsibilities cannot be charged under
international law with criminal participation in issuing orders which are
not obviounsly ¢riminal or which they are not shown to have known to be
criminal under international law. Such & commander cannot be expected
to draw fine distinctions and conclusions as to legality in connection with
orders issued by his superiors. He has the right to presume, in the ab-
sence of specific knowledge to the contrary, that the legality of such
orders haa been properly determined before their issuance. He cannot be
held eriminally responsible for a mere error in judgment as to disputable
legal questions.

It is therefore considered that to find a field commander criminally
responsible for the transmittal of such an order, he must have passed the
order to the chain of command and the order must be one that is criminal
upon ita face, or one which he is shown to have known was criminal.

(8) Responsibility of Chiefs of Staff and Other Staff
Officers. In general, they were not held responsible for orders of

a command nature which went out over their signature unless it

was shown that they personally had something to do with initi-

ating, drafting, or implementing the criminal order. Of course,

their responsibility with respect to the administration of their
own staff’ departments is the same as that of any other military

commander. The court in the Von Leeb Case has an excellent

comment on the respons1b111ty of a chief of staff under these
circumatances.”

Since a chief of staff does not have command authority it the chain of-
command, an order over his own signature does not have authority for
subordinates in the chein of écommand. As shown by the record in this
case, however, he signs orders for and by order of his commanding officer.
In practice, a ¢ommanding officer may or may not have seen these orders.
However, they are presumed te express the wishes of the commanding
officer. While the commanding officer may not and frequently does not see
these orders, in the normal process of command he is informed of them
and they are presumed to represent his will unless repudiated by him.
A faflure to properly exercise command authority is not the responsibility
of a chief of staff.

In the ,a_bsence of participation in ¢riminal orders or their execution
within a command, a chief of staff does not become criminally responpible
for criminal acts occurring therein. He has no command authority over
saubordinate unijts.  All he can do in such cases is call those matters to

' the attention of his commanding general. Command authority and re- -
sponsibility for its exercise rest definitely upon his commander.

(4) Responsibility of Subordinates for Acts Committed
Pursuant: to Superior Orders. Generally speaking, subordinates
are criminally responsible for acts committed by them pursuant to
orders which are criminal on their face. This problem will be

77 Ibid., p. 8514, The extent of the responsibility of staff officers was extensively argued by
counsel on both aldes. For extracts from final briefs on this polnt see ibid., pp. 440-467.
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discussed later under the specific affirmative defense of superlor
orders. . - k

3. Crimes Against Humanity :

None of the Nuremberg judgments squarely palsed on the question
whether mass atrocities committed by or with the approval of & govetn--. -
ment against a racial or religious group of its éwn_inhabitanta in peace.. -
time constitute erimes under international law. Such a contention was -:
made by the prosecution before the IMT, but the Tribunal disposed of .. .
thia charge by holding that the language of the London Charter limited
its jurisdiction to such erimes as were committed in the course of or in
connection with aggressive war. Again the “Flick Case” and in the
“Ministries Case” the prosecution raised the same question; in each in- -
dictment and entire count was devoted to the charge of prewar atrocities,
chiefly against Jews. Although the Jlanguage of Law No. 10 defining
“crimes against humanity” differed in certain particulars from the com-
parable definition in the London Charter, the “Flick” and “Ministries” _
tribunals followed the decision of the IMT and declined to take juris-
diction of the charge.

However, in two other Nuremberg cases where the question was
raised only collaterally, the Nuremberg tribunals made significant snd
important obgervations on this question. Thus, in the “Einsatzgruppen
Cage” the Jewish exterminations of which the defendants were accused
occurred during and after 1941, but it was charged that these murders
constituted not only “war crimes” but also “crimes against humanity.”
Since no acts prior to 1989 were involved the Tribunal had no oetcasion
to pass upon the question of construction of Law No. 10 which ‘con-
fronted the “Flick” and “Ministries” tribunals. But in convicting the
defendants of “crimes against humanity” the court expressly stated that
“this law is not limited to offenses committed during war, .. .” -

“8o, too, in the “Justice Case,” where “crimes against humanity”
committed after 1089 were also charged against the defendants, the
Tribunal stated that: . . . it ean no longer be aaid that violations of the
laws and cugtoms of war are ‘the only offenses recogmzed by common
international law.” 78

B. The Defenses

Persons accused of war crimes interposed a number of defenses
to their actions during the course of the trial. There were a num-
ber of affirmative defense which were designed to show that the -
defendant was not criminally- relponsible for his acts despite the
fact that the acts complained “of. may haveé actually taken place.
These affirmative defenses fell,’ generﬁlly speaking, into two
classes. On the one hand were those affirmative defenses which
| normally negate criminal responsibllity undér the g‘enel‘al prin-"
i ciple of municipal criminal law common-to the eivilized states of
| the world, These include the defenses of. ihsanity,. self-defense;
| mistake of fact (where applicable), and: ‘the-like." On -the -other
¢ hand, there were certain defenses whmh Are, paquliar to.. War..
; crimes trials. _These two types of defenses w1ll now- ‘he dflscussed

e f

16 Taylor, Final Report, op. cit.. pp. £84-226. - - N T
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1. Defenses Normally Available Under Municipal Criminal Law
a. Self-defense. The plea of self-defense may be successfully
put forward in war crimes trials in much the same circumstances
as in trials held under municipal law. In the case of United States
v. Krupp, the Court implied that it would accept a defense of self-
defense defined as executing “the repulse of a wrong” and even &
defense of necessity which is “the invasion of a right.”** Another .
case was the trial of Weiss and Mundo before the United States
General Military Government Court at Ludwigsburg, Germany,
November 1945.2> Here two German policemen were acquitted of
shooting a captured American airman whom they believed to be
drawing & pistol.
b. Miatake of fact. The German commander in Finland
carried out a “scorched earth” policy under the mistaken impres-
gion that he was being pursued by Russian troops. The court com-
mented as follows:®
+ + » The destruction was as complete an an efﬂcuent army could do it.
Three years after the completion of the operation, the extent of the dev-
astation was discernible to the eye. While the Russians did not follow
up the retreat to the extent anticipated, there are physical evidences
that they were expected to do so. Gun emplacements, foxholes, and other
defense installations are still perceptible in the territory. In other
words there are mute evidences that an attack was anticipated. :
* There is evidence in the record that there was nc military necessity
for this destruetion and devastation. An examination of the facts in
retrospect can well sustain this conclusion. But we are obliged to judge

" the situation as it appeared to the defendant. at the time. If the facts
were such as would justify the action by the exercise of judgment, after
giving consideration to all the factors and existing possibilities, even
though the conclusion reached may have been faulty, it eannot be said
to be criminal. After giving eareful consideration to all the evidence on
the subject, we are convinced that the defendant eannot be held crimi-

_ nally responsible although when viewed in retrospect, the danger did
not actually exist.

e Ignomnce of the law. In general, under municipal law
systems, 1gnorance of a published law is not an excuse for the 1
commission of an offense. However, international law does not in, )
‘some cages. possess either the exactness or the degree of pubhclty q
which pertams t0 municipal law. Consequently, the accused was
not found guilty of & violation where he had little opportunity of ]
discovering either the law’s existence or its proper interpretation.
For example, in the Seuttled U-Boats Case® the accused contended

0 U.S. v. Krupp, op. ﬂi.. n. 34, pp. 1495-1489. Tha defendants were not as puccessful in
proving the necessity as were those in U.5. v. Flick op. cit., n. 208, pp. 1200-1302
80 XIII Law Reports of Triale of War Criminals, pp. 149—15]

81 U8, v. Liet, 0p. oit,, n. 40, p. 1208, X
82 Trial of Oberlsutnant Grumpelt, I Law Rnporu of Trhh o)' War Cﬂmiuh pp. BE-T
Ses also U8, v Smm:da ‘et al, 'V LRTWC at p, 8 wherein the eonviction of one Tatsuts Wi
reversed because it wes not shown thet the defendant -hed knowledge that the Hnemy Al

men’s Act under which he executed American alrmen wes fllegal. (Also reported in Annuol
Digest 1948, pp. 302-304.) : i
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that he was not aware of the capitulation of Germany. Con-
sequently, he had no reason to believe that the orders he carried
out by scuttling the U-Boats were contrary to international law.-
The judge advocate in this case when advising the court made the
following statement:

Do you think it is at all reasonably posmble that the accused had heard
nothing at all which would put him upon his guard as regards the hand-
ing over of the submarines, remembering that he was with this security
flotilla, and was in a naval port at a time when rumours were presuma-
bly going round like wildfire? Are you satisfled that the man’s state
of mind at the time in question was this: “I honestly believed 1 had an
order: 1 did not know anything about any surrender; it was not for me
to inquire why the higher command should be scuttling submarines; I
honestly, consciantiously and genuinely believed I had been given & law-
ful comimand to scuttle these submarines and I have carried out that

"~ command and I cannot be held responsible"? Gentlemen, that is & matter
for you to consider.

The Defence suggests if you look at the evidence as a whole that that
is & remsonable possibility. I am going to tell you that in my view, if
the acoused did not have any knowledge of these terms and that he did
believe honestly that he had an order of this kind and that he carried it
out; well, then, gentlemen, you wiil be entitled to aequit him.b¥ :

Another situation where the defense of mistake of law may arise
occurs where military authorities in occupied countries are bound
by international law to respect the municipal law of that country.
The administrative personnel of the military occupiers may be
unable to comprehend fully the legal doctrines of the countries in-
which they are exercising authority. In a case dealing with this -
subject, the court did not allow ignorance of the local law as an
excuse but did consider it as a mitigating factor.® '

d. Plea of duress. The plea of duress is likely to be used in &
case where a subordinate has committed a war crime because of
command of his superior officer. The plea, as asserted in the case
of alleged war crimes, is subject to a number of limitations which
are generally similar to thoge imposed under municipal law. The
general theory behind this plea is aptly.stated in the case of
United States v. Ohlendorf in which the court said :® -

But it is stated that i military law- even if the subordinate real{seas
that the aot he 48 oalled upon to perfore is a orime, he may not refuse
ita execution without incurring serious tonsequences;. and that this, there-
fore, constitutes duress. Let it be said at once that there is no law which
requires that an innocent man must forfeit his life or suffer serious .
harm in order to avoid committing’d’ ctime Which he ‘condemmns. ' The =
threat, however, must be imminent, real and inevitable. No court will "~
punish & man who, with a loaded pistol at hia head, 1s gompem}d to. P‘lﬂ .

8 lethal lever.. . e L e .
88 lbid., pp. 60-TO.
84 Art. 48, Heague Regulations of 1007 and Art. 04, Geneva Clvlllun Convenr.ion

88 U7.8. v. Fliok, XI Triala of War Criminals, p. 1808,
88 IV Trials of War Criminals, D. 480.
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Nor need the: peril be that imminent in order to escape punishment.

-In the Von Leeb Case the court made this statement with respect
to the plea of duress:* . :
. The defendants in this case who received obviously eriminal orders
were placed in a diffieult position, but servile compliance with.orders
clearly criminal for fear of some disadvantage or punishment not im-
mediately threatened cannot be recognized as a defence. To establish -
the defence of coercion or necessity in the face of danger there must be
a showing of circumsatances such that a reasonable man would apprehend
that he was in such imminent physical peril as to deprive him of freedom

to choose the. right and refrain from the wreng.

In order succesfully to use the defense, the defendant must have
an honest belief that he is to be subjected to a serious wrong if
he does nut carry out the act in question. Furthermore, this
threatened hafm must be more serious than the harm which will
result to others from the act to be performed.s

2. Defenses Peculiar to Alleged War Crimes

8. General. There are a number of defenses which were em-
ployed. with varying degrees of success in the war crimes trials
following World War II which are unique and unlike those nor-
mally employed in municipal law criminal cases.

b. The Doctrine of Military Necessity. This doctrine has been
used as an excuse for violations of the laws of war for many
centuries. When used as an excuse it amounts to no more than &
rationalization for a violation not otherwise justified. In the
modern period, an improper use of the doctrine of military neces- . '
sity has been termed “Kriegsraison.” The doctrine when advanced : |
in the various war crimes trials followmg the Second World War"'ﬁ 3
was universally condemned. .

The doctrine of military necessity has. been widely urged. In the vari-

oug treaties.on international law there has been ‘much discussion on this - - y
queatien.

It has i)een the viewpomt of many German writers and to a .certain
extent has been contended in this case that military necessity includes o
the. tight todo anything that contrlbutes to the winning of & war. We
coritent ourselves on - this subject with stating that such & view would
eliminate all:humanity and decency and all law from the conduct of war
and:it is @ contention which-this Tribunal repudiates as contrary to the -
accepted usagen: of civilized nations, ... .49

¢, The obsoleteness of the law. ‘This plea was put forward m
the Kmppﬂﬁml G. Farben, Flick?* and Milch* trials. It was.

25 o rmz. of Wur crtmmc. . 509, . ' o
88 Bee XV LRTWGE, 'pp. 170175, whevein the United Natlons Way Crimes Commisslon e
cussed the coriteria used by the war erimes courts when dealing with- the defense of ‘duress.
86 .8, v. Von Leeb, ibid., p. Bdl.
90X L-RI:WC.- mi'a 188-134,
81 X 'LRTWO, pp."dBide, -~
‘82 IX LRTWC, p. 28.
98 VII LRTWG. p. “. ‘94-08.
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usually associated with the law of war relating to economic
offerises against property in occupied areas. The war crimes courts
were ready to admit that international custom may change and
that the advancement of science may render obsolete or inappli-
cable certain rules relating to the actual conduct of hostilities.
However, such acknowledgment of the dynamic nature of inter-
national law did not amount to an abandonment of the atability of
many notions, first codified in 1907. The Hague Regulations-on the
protection of property in occupied areas was upheld as still va.hd
and bmdmg upon the States of the world. .

- d. Aet was done in aeeordance with municipal law. This plea
did not constitute a defense. It was treated by the courts in much
the same fashion as the plea of auperior orders, that is admissible
as a circumstance possibly justifying mitigation of sentence.®

Allied Control Council Law No, 10 authorized -punishment for
crimes against humanity “whether ‘or not in violation of the

domestic law in the country where perpetrated.” Field Menua]’

27-10 has summarlzed the rule gs follows: °

The fact that domestlc law does not impose a pena.lty for an act which
. conatitutes a crime under iriternational law does not relieve the person

who committed the act from responsibility under. international law.®s"

e. Act was done in an official capacity. A traditional doctrine
of international law was that individuals acting in their official
capacity were mere instruments of the State. Thus, their acts
were the responsibility of the State and not of the individual actor.

In-such-a case an individual could not be held responsible under :

the criminal law of another State even if the act was illegal.®s

This rule was not accepted as applicable to a.charge of war crimes, .

crimes: against peace or crimes against humanity during the
various war crimes trials following World War I1. Control Council
Law No. 10.in Article II, 4(a), provides that:

The official position of any. person, whether. as Head of Btate or as ..

responaible official in a Government Department does not free him from
responsibility for & crime or entitle him to ‘mitigation of punishment :

'Field Manual 27-10 states as follows:

The fact that a person who committed an act which eonstitutes a wer

96 XV -LRTWG, p. 160, : L

96 FM 27-10,” The Low.of Land War)'m (1950). parl 511

95 A calebrated example in Amerlean histoiy ‘arose out” of -tlie’ Cardline ‘incident in’ 1881
Britlsh subjects came across the border into New York and destroyed the steamer Caroline .

which they suspected of traneporting insurgents acrcas the river .into. Canada. One, person
on the Caroline was killed. Great Britain adopted the act as.its. own. Later, one .Alexandsr
MoLeod came to New York from Canada on s visit. He 'was arrested .and tried. for wurdes
The British QGovernment msked for the immediate release of MoLeod on the grounds;that. the
destruction of the Caroline was & public act and thersfore .could-only be-the aybjeot of:dis
cusalon between the .two national gover: ts, and oould M'iﬂlﬁ&l:'ﬂ!ﬂa the ground- for

lagsl. procesdings in the United States agalnst the persgns conserned..'(The incldent . jsirrer., .
ported in Hyde, International Law Chisfly.os Iuecmrv”d anchppusd hy tlll Unuld Statgl“

[1045), I, p. 881).
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crime acted as the head of a State or as a responsible government official
does not relieve him from responsibility. for his act.®’ N
£, Actl was performed as a legitimate reprisal measure. Thls

plea could be an important one since a reprisal by the very defini- :
tion of the term is an act contrary to international law.*® Con-
sequently, if other requirements were present this defense would
justify any violation of the laws of war except where reprisals
themselves are specifically prohibited. In World War II reprisals .
against prisoners of war were in and of themselves forbidden.”
Reprisals against civilian persons in occupied areas are now pro-
hibited by the Geneva Convention for the Protection of Civilians
in Time of War of 1949.® But such was not the law in World
War II. It was precisely in this area that most of the pleas of
legitimate reprisals were employed in the trials following World ..
War 11, Normally, the reprisal consisted of killing civilians under
circumstances which would have violated the laws and customs of -
war except.for the fact that such killings were purportedly ordered .
as reprisal for illegal acts by the civilian. populace against the
QOccupying Power. The court found that such reprisal action was
either taken for acts on the'part of the population which were not
illegal®** or that the reprisal action was out of proportion to the
original wrong.1%

g. Defense of superior orders At the time World War II was'~ ‘

in progress, there was a substantial difference of opinion as to: -

whether the plea of superior orders was a legitimate defense to -

prosecution for a violation of the laws of war. The trad:tmnal.
doctrine of the nineteenth century was to place the responsibility: .
for violation of the laws of war on the superior ‘who.ordered a

criminal act rather than the subordinate who actually committed -
it. However, the German Field Manual and Gérman legal au-~

thorities were among the first to assert that this was not a valid-
defense where the order was obviously illegal. On the other hand,
the Bntlsh Mcmual of the Law and Usages of War on Land, para-
graph 448, and the 1940 United States Army Field Manual on.
Rules of Land Warfare, paragraph 347, both declare that a person
who committed & war crime under superior orders was not per-
sonally responsible for his act. For purposes of the trials follow-
ing World War 11, the plea was not acceptable. Thus, Article 8 of

o7 Op oit., n. 08, ‘Dara. “B10.

#8FM 2710 (1966}, Dars. mm

98 GPW (1020) Art, 2

100 GC, Art. 88, .

101 In ré Raxter; XIV LRTWC 80, at pp. 101, 107, 103 128, 124, : ’

102 U.8. v. List, XI' Trials of War Criminals, p. 1270, Triml of Generals Von Mackenson:
and Muelner VIII LETWC 1-8, at pp. 4-7. On’ the law of reprieals in 1045 snd the law:
todny see gerierally Albrecht “War Reprisals in the War Crimes Trials and in the Genah-v_
Conventions of 1849, 4T Am. J. Int'l L. 500 (1958). . ‘
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the London Charter provided that the plea of superior orders did
" not free an individual from responsibility. However, the Charter
did allew the courts to consider this circumstance in mitigation of
the sentence. .
The plea is valid if the accused does not and should not have
known that the order was illegal. Many courts use the language
“jllegal on its face” to express the proposition that the illegality
of the order must be obvious before the accused should be held
liable for an act committed pursuant to that order. The reasoning
is Justlﬁed on the grounds that soldiers acting in wartime are
trained to follow orders of their superiors relatively automatically,
and wound not normally be’ expected to question those orders ex-
cept where their invalidity was fairly obvious. Field Manual
27-10, July 19586, states the American view in paragraph 509:

@ The fact that the law of war has been violated pursuant to an order
of a superior authority, whether military or civil, does not deprive the
act in question of its character of a war crime, nor does it constitute a
defense in the trial of an accused individual, unless he did not know and
could not reasonably have heen expected to know that the act ordered was
unlawful. In all eases where the order la held not to constitute a defense
to an allegation of war crime, the fact that the individual was acting pur-
puant to ordera may be considered in mitigation of punishment.

b. In considering the question whether a superior order constitutes a
- valid defense, the court shall take into consideration the fact that obedi-
ence to lawful military orders is the duty of every member of the armed
forces; that the latter cannot be expected, in conditions of war discipline,
to welgh scrupulously the iegal merita of the orders raceived; that certain
riles of warfare may be controversiai; or that an act otherwise amount-
Ing to & war crime may be done in obedience to orders conceived as a
measure of reprisal. At the pame time it must be borne in mind that
members of the armed forces are bound to obey only lawful orders
(e.g., UCMJ, Art. 92) '
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'CHAPTER 9
NEUTRALITY

1. THE CONCEPT OF NEUTRALITY
A, Its Meamng

"The Department of the ‘Army Field Manual on the law of war
defines neutrality by outlining the.duties of belligerents and neu-
trals in their relationship toward each other.

Traditionally, neutrality on the part of a State not a party to the war
has consisted in refraining from all participation in the war, and in pre-
venting, tolerating, nnd_,,:eg-ulating_certain acts on its own part, by its
nationals, and by the belligerents. It is the duty of belligerents to respect
the t.erritory and rights of neut.ral atates

B. The Development of the Law of Neutrahty

“Modern neutrality dates from the latter part of the Middle
Ages. Prior to that time neutrality was unknown. for the reason
that belligerents did not recognize an attitude of impartiality on
the part of other powers; under the laws of war observed by the
most civilized nations of antiquity, the right of one natlon to
_remain at peace while neighboring nations, were at war was not
- admitted to exist. Efforts made by nations from: time to tlme to
adopt an attitude of impartiality were successfully resisted by the
belligerents, who proceeded on the theory that any country not an
ally was an efiemy. No. 1ntermed1 te.rela ion was known to the
pagan nations of those earl‘ier times, and hence the term’ neutrahty
did not exist. _

“During the slxteenth century, however, neutra.hty as.a concept
in international law began to be recognlzed In 1625 Hugo Grotius,
sometimes referred to as .‘the;fatherof :international law,” pub- -
lished his celebrated treaties on the laws of peace and war. While
his treatment of the subject of" ﬁh\.lti‘ali‘ty is"brief and necessanly
g0 because of the undeveloped status“df the law of his- time, he

nevertheless recognized the posslbﬂlﬁjr’ef third ‘parties- remain’mg

‘neutral. He did not, howéver, havé: “tHit cohegption-of neutrality to
“which we haveé been Accustoméd-inFniore’ i‘e’cent times. He statad
~that it was theé duty of those not edgapéd in‘a wir “46 ‘do: nothitig
‘whereby he who supports a’wicked catide iy bé rendered‘mére
'powerful, or whereby -the movementy “ef Hirh: whiot wages‘*a just
_war may be hampered.’ s :

s pogukwY

 1FM 27-10, The Law of Land Warfare (i966) para. 814, *"
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“'pact.

“Since the days of Grotius, neutrality has passed through
several stages of evolution. Few nations have done more toward
its development than has the United States. In 1794 Congress
passed our first neutrality act, temporary in character, covering
& variety of subjects. In 1818 permanent legislation on these
subjects was passed. This legislation formed the basis of the
British act-of a similar character of 1819, known as the British
Foreign Enlistment Act. [Other legislation has been passed by
Congress from time to time, the prineipal provisions of which are
codifled in 22 U.S.C. 441-465, and 18 U.8.C. 956-968.]

“The Second Hague Peace Conference of 1907 concluded two
conventions concerning neutrality—Convention V with respect to
the rights and duties of neutral powers and persons in war on land,
ratified by the United States, and Convention XIII concerning the
rights and duties of neutral powers in naval war, adhered to by
the United States with the exception of article XXIII.

“The Second Hague Peace Conference of 1907 was followed by
the London Naval Conference of 1908-9, devoted primarily to the
fleld of prize law and belligerent interference with neutral mari- .-
time commerce. The Declaration of London which 1t drew up was
never brought into force.

“In the years following 1918 interest in neutrahty declined and
less attention was paid to the subject by international lawyers. In

" many quarters attention was focused first upon the League.of |

Nations and its system of ‘collective security’, and later upon the
renunclatlon of war as a national pohcy under the Kellogg-Bnand 3

“With the progresswe deteriorat:on of the mtematlonal mtua-

tion in the Years after 1931, popular interest in, neutrahty re-
‘appeared. Movements for legislation to keep the United States out

of future wars gathered momentum and the term neutrality was

' apphed to moat of these plans.”®

C Neutrallty and Collective Securlty

1. Under the Lea,gue of Natzom _ ]
“So .far as.I am aware, not a single party to the Yerlallles 3
Treaty or.a single member of the League of Nations has ever

. taken the .position that the law of neutrality is a thlng of the 3
past. The principal Powers in the League. have on occagion. tp.ken 4
_precisely the opposite position. All the judges of the World Court,
in the Kiel Canal cage, unhesitatingly concurred in the view that-

the law .of neutrality remained. unmodiﬁed, no.one thought of

2 Hackworth, D(yeat of Intema“ono! Lum {Wash, US Gov Prlnunz Oﬂlu. 1948) Vil.
P. 844-847; hereinafter cited as Hmkworth Dlatlt YIL
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~ patibility of the Covenant’s prowsiona with
) neutrahty, the problem did not-assume ‘any >immed1acy for. fthe

,i_ibio‘m VI, p. 848, e
" 4 Prooeedings of. ‘the Amsrtmm Soolety of tnlemﬁomll Lgm { 1985). p 121 lt W,

" lations of the United Staies, Supp. 1, p..198,

doubting its continuing force. Up to the time.of my resignation .
from the Court in 1928 no such doubt had been whlspered .oT
am I aware that any has since been suggested

“The supposition that the law of neutrality 1mposes moral in-
difference to the merits of armed conflicts -and makes any-inter-
vention in them unlawful, I can only call baseless. The law:of
neutrality does not require a neutral state to remain-go.. A neutral
may, should it so desire, enter the conflict; but it cannot.be both

‘in and out. The law of neutrality merely applies the rule of _

common honesty. Parties to an armed conflict are entitled to know
who are in it and who are not. No matter how it is viewed, the
demand that the law of neutrality shall be considered as obsolete
is so visionary, so confused, so somnambulistic that no concession
to it can be rationally made.”? -

The contrary view was taken by Henry L. Stimson, Pres:dent
Wilson and various members of the League of Nations. '

Henry L. Stimson, former Secretary of State, said in an address

before the: Amerlcan Soc1ety of Intemat:onal Law on Apr. 26,

1935

. The very conceptlon of collective action against a breach
of the peace involves a change in the old-fashioned conception of

. the attitude of a neutral. One can hardly be neutral in thought or

in action between a sheriff’s posse and & breaker of the peace, and
in domestic law to assist a felon is a crime. in itself.”’4.

President Wilson asserted in 1917 that “neutrality is no longer

“feasible or desirable where the peace of the world is involved and

the freedom of its people.”’®

“In ‘Mar¢h, 1920, at its ‘second. sess:on, the League of Nations
Council affirmed that the conception of “neutrality of the members
of the League is incompatible with, principal that all members will

" “be ‘obliged to cooperate in: enforcinig respect for their.engage-

ments.” In 1929 the British Foreigti Office officially declared that
“as between members of the League there can be no neutral rights
because there can be no neutrals e

- 2. Under the United Nations -~

-'Although the advent of the Léb,g‘ﬂe" aised the ‘question of com-
th, the estabhshed law of

mted States until the s:gnmg of‘the Charter in 1945 . Now,

..~ Moore, “An Appesl. to Beuon. Fordmt A.ﬂ‘uif:g m,

:3; (w”) - quioted’ in Hmkwoﬂh,

. & Mesange to Congress of Apr. 8, 1017, Cong. B.ao .vol. ‘BB, ph. 1. n 119, 1017 Foreum Ro-

0 Quoted In Backworth, Digest, VII, p. 840,
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‘because of obligations assumed by membership in the United
Nations, if a State is called upon by the Security Council to take
forceful measures constituting: war under Article 42 of the
Charter, that State has lest its right to neutrality, and if it actually
takes the measures directed, it ceases to be neutral. On the other
hand, if hostilities actually break out, States may have an obliga-
tion to remain out of the fighting if the Security Council calls
upon only certain States to take forceful measures or action is
taken through a regional arrangement.” :

If hostilities are in progress and measures falling within Article
41 of the Charter are directed by the Security Council, a State
complying with such directions would not become a belligerent but
‘would necessarily have to qualify its neutrality by reason of the
fact that it would in so doing abandon-its attitude of impartiality.

D. Non-Belligerency

“PDespite its alliance with Germany, the .Italian Government
‘announced on September 1, 1939 that ‘Italy will not:take .any
initiative in Military operations’. The Attitude assumed by Italy
‘after the outbreak of war in Europe in September 1939 was
described by the press as “non-belligerency”. The Grand Council
-of Fascism approved a resolution on December 6, 1939 which. re-
affirmed the decision reached by the Council of Ministers on Sep-
tember 1, establishing Italy’s ‘non-belligerence’. In his speech of
December 16, 1939 Count Ciano, Italian Minister of Foreign
Affairs, referred to Italy’s having declared . her non-belligerency
upon the failure of her efforts to avert the outbreak of war. "8

Robert R, Wilson, writing in late 1940 of the use. of the term
~nombelhgerency in the war in.Europe, said: :

Thé ‘term ‘was apparently frat used in‘the’ period -after the outbreak of
the war iniSeptember, 1939, to describe the status and attitude of Italy:
7 before.that:country beeame a belligerent. In the intervening months it -
: -has found ,f:;equent employment in a somewhat confused treaty situa,tion,‘
wherein 'arrangements of alliance. do. not necessanly bring a stnte mto__,
war that is being fought by its ally. . .
‘Non-belligerency’ had connoted various ‘shades of partiality toward the
;;.contgpding, a;\rt.ies, but.gtops short of war in the full legel sense, Whether ..
o it is more ;‘ an A mere joumahst's contrivgnce, unknown to the law, or
* ‘only 4 $liphefisth designed to cover violationi of iriternational law in tha’
- fléld-of ﬁé\iﬂvul* ob].igation [as: stated by Herhert W. Briggs, 84 AJ IuI.rJ’

T'I'he -ubjeei at’ neut.ullty and the UN Glnrt.er ls cons|dm-od in Lnlive. "Interna.t]om.l
Organizgtion qndm." 24 Brit. Y.B, Int'1 L. 72 (1947);: FM 27-10, op. oft., 1,1,
" 'B18 “Fenwick; “Tn Low 88 ed (N.Y.i Appletoii:eritury-Orites, 1948) . WL ap
Potter, “Neutrallty, 1005,", 50 A.JJ.L. 101-108 (1958)+  Bueh requiremgnte weriously’
guch “permansnt’ neutrﬁli" n S@fezarland whd AustHd.  ‘Scs Verdions, “Austila’s
' Netrdlity,” ‘80 A.J.1:L. 84 "(1968)! and’ Goodvich ‘arid Husbiv,” The” CharteF of the _v
Notions, 2d rev. #d. (Boston: World Peace Fopndaﬂon, 1949). pb 108 182 R
& Hockworth, Digest. VII, p. 349. '
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. {1940) 569n.], the term would .seem .to emphasize .the idea: that;legal
" neutrality implies, as a minimum, some kmd_ of peace—«-'n th
‘absence of an actual contest of armed‘ orces—w
- short of this the state at peace may hive toward dhe 6r
at war. The notion of neutrality ‘as merely non-invol%ment
hostilities is inconaistent with the' traditions]:concept,and if
come to have this meaning the concept would. have: striking)
. The attempted distinction between. per:fect' and ‘impert
has long been familiar. But, even thhout dependence up
reprisals for treaty violations, such definitely partisl attita have’
characterized the states commonly called. ‘non-belligerent’ in ‘the' yrééﬁ*ht‘"‘
war may conceivably presage the time.when differential treatment may be
a matter of right aa well as. prnctice 8 . . . .

_ II. NEUTRAL RIGHTS
A, Inviolab:hty of Terntory and Terrltonal Waters

Hague. Conventlon V of 1907 prov1des in Article I that “The
territory of neutral Powers is inviolable.” 1

The joint declaration by the American Republics w1th regard to
the invasion of Belgium, Luxembourg, and the Netherlands, re-
leased by the President of Panama May 19, 1940, read: '

“The American Republlcs in accord with the prmclples of internatmnal :
law and in application of the resolutions adopted in their inter-American
conferences, consider unjustlﬂable the ruthiess violation by Germany of
the neutrality and sovereignty of Belgium, Holland and Luxembourg

“In paragraphs four and five of the Ninth Resclution of the’ Meamng :
of Foreign Ministers held at Panama in 1939 entitled ‘Maintenance of'
International Activities in accordance: with Christian Morality’, it was..
established that the, violation of the neutrality or the:invasion of weaker
nations as & measure in the conduct and success of war warrants the
American Republics in protesting against thls infraction of mternational_
law and the requirements of Justlce

“The American Repubhcs therefore resolve to protest against thé mili- -
tary attacks directed against Belgium; Holland and Luxembourg, at tha:.
same time makmg an appeal for the reestabllahment of laur““and Justlce\

in I:hckworth. Dmelt VII pp 850—851 R

10 Hague Convention No. V of 18 October HO'I' ; 1 !
Neutral Powers .and Persons in-Case. of, War on. Lagd. { &“ﬁm& 8!.(!,, '-l!m
FM £7-11, op. eft.. pu;a 518, i

102 Dept. of State Bulltin bg8 usw). .
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in the waters of a neutral State; it i3 easy for it and in all cases
possible to fulfil this obligation whether harbours or territorial
waters are concerned. On the other hand, the neutral State cannot
be obliged to prevent or check all the acts that a belligerent might
do or wish to do, because very often the neutral State will not be
in a position to fulfil such an obligation. It cannot know all that is
happening in its waters and it cannot be in readiness to prevent
it. The duty exists only to the degree that it can be known and
discharged. . .. .

“Sometimes it is asked whether a distinction should be made
between harbours and territorial waters; such a distinction is
recognized with respect to the duties of a neutral, which cannot be
held to an equal degree of responsibility for what takes place in
harbours subject to the direct action of its authorities and what
takes place in its territorial waters over which it has often only
feeble control ; but the distinction does not exist with respect to the
belligerent's duty, which is the same everywhere.”

B. The Dresden

“On March 9, 1915 the German cruiser Dresden arrived in
Cumberland Bay in the Chilean Juan Fernandez Islands, cast
anchor, and asked permission to remain eight days to repair her
engines. The maritime governor of the port refused to grant the
request, conndermg it unfounded, .and ordered the vessel to leave
within 24 hours or be subject to internment. At the end of the
period he notified the captain of the vessel that the penalty of
internment. had ‘been incurred. On March 14 a British naval
squadron arrived and opened fire on the Dresden while she lay at
anchor some 500 meters from shore. The Dresden raised a flag of
truce and. gent an officer to inform the British squadron that she
was in neutral waters. The British squadron ordered the Dresden
to surrender or be destroyed; the captain of the Dresden there-
upon blew up his own ship, and the crew made their way ashore.
The Chilean Minister to Great Britain in a note of March 26
'protested the action of the British squadron, saying: ,

"The act of hoatility committed in Chilean territorial waters by the
" British naval squadron has painfully surprised my Government.
The internment of the “Dresden” had been notified to her captain by
;the Maritime Govérnor of Juan Fernandez, and ‘the. Government of the -
.Republie, having been informed of what had occurred, would have pro-.

ceeded to the subsequent steps had it not been. for the intervention of the
- - British naval:squadron. Having regard to the gevgraphical position of .

_ the islnnds of Juan Fernandez and to the d:ﬂ‘lculty of commtmications b

42 Beott, ‘Reports to'the Hagpue Comfirences of 1899 and 1907, (Pubilshed by Carheile’ En:
dowment for International Pemce [Oxford University Presa] 1817), ‘B40-841, quoting the rupor!
of the Third Commission on rights and duti=s of neutral powers in naval war.
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with the mainland, the only authority able to act in the matterdid: eveny-
thing poasible from the outset, and the internment of “Dresden’ wag g+ -
effective and complete as the circumstanges ;would. permit. when;she.was,
attacked by the British naval squadron, Even :sypposing that. the Britigh.
force feared that the “Dresden” mtended to’ escape and to jgnore £ the
measures taken by the Maritime Governor of Juanm Fernandez, ard thﬁ’t
this apprehension was adduced as the reason-which detériined ity a&tion}*
it should still be observed that the close watch. which the Bi-itlshf'hdvhl«.~
squadron could itself exercise precluded the possibility of the attempt. ..i+
‘The Officer in command of the equadron acted a pﬂm w;thout pa.uein;
to consider that his action constltuted a serioue oﬂ’ence agalnst the sov-
" -ereignty of the country in whose territohal ‘waters’ he waa nt the “tima.
“On March 30 Sir Edward Grey wrote that on the facts set forth
the British Government was . prepared to offer a full and ample
apology to the Ch1lean Government By way of explanatmn he
Aaid: ‘ L ‘ ‘

+ Such informntlon .aa they have points to the fact that the “Dresden”"
had not accepted internment, and still had her colours flying and her guns
trained. If this was 2o, ‘and if there were no means available on the spotl
and at the moment for enforcing the decision of the Chilean authorities
to intern the “Dresden,” she might obviously, had not the British ‘ships-
taken action, have escaped again to attack British. commerce. It is be-
lieved that the island where the “Drepden” had taken refuge is not
connected with the mainland by .cable. In these circumstances if the
“Dreaden” still had her colours ﬂyxng and guns trained, the captain of
the “Glasgow” probably assumed, especially in view of the past action of
the “Dresden” that she was defying the Chilean authorities and abusing
Chilean neutrality, and was only awsiting a favourable opportunity to
saIly out and attack British commerce again.

- ‘If these really were the circumstarices, His Majesty’s Government can-
-not but feel that they expiain the action taken by the captain of the
‘Britigsh ghip.” 12

C. The Altmark.
- “The German steamer Altmark, previously a merchant tanker
but at the time in question a naval auxiliary, armed with anti-
aireraft guns and ﬂying the Gerrqah oﬂ‘iclal service flag as'a vessel
used for public purposes, enterpa No,rweg;an territorial waters on
February 14, 1940 with the.intention.of. skirting the Norwegian
and Swedish coasts until she reached«4 German port. She brought .
from the South Atlantic 4s prisoners! 299 British geamen whohad
been taken from vessels sunk-by:thé Gesman ¢ruiser Adnitral Grayf.
Spee. Shortly after entering Norwegian watersishé was hailediby
a Norwegian naval vessel which ingpected:her: papers:+Ati that
time the captain of the Altmark said-that-the ship*was ‘on: l‘téi' tvay -
from Port Arthur, Texas, to’ Ger?naq,yj.“ The 'Hext'diy’ 4
Norwegian naval vessel solight to;inspact hgp%&x’”ﬁggﬁ;@jﬁyhﬁ )

Legad s R U ‘M:sf Tt

18 Hackworth, Digest, VII, pp. 870-371,~" "
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right. Among other questions the captain of the Altmark waa then
asked whether there were on board any persons belonging to the
armed forces of another belligerent or seamen resident in or
nationals of another belligerent country, and to these, he answered
‘No’, At this time it was learned that the Altmark had been using
her wireless transmitter within Norwegian waters, but the captain
said that he was unaware of any prohibition against this and
thereupon ceased doing so. A Norwegian torpedo boat was escort-
ing the Altmark, and a second joined them February 16. That day
British naval and air forces approached, and the British command-
ing officer suggested that the Altmark be taken under joint British
and Norwegian eacort to Bergen for full examination, but the
Norwegian commander refused. The Norwegian authorities ap-
parently remained unaware that prisoners were aboard the
Altmark. British destroyers which had entered Norwegian terri-
torial waters retired upon the protest of Norwegian officials but
that night they forced the Altmark into Joesing Fjord. While the
Norweigan torpedo boats stood by, forces from the British de-
stroyer Cossack boarded the Altmark, which had gone aground in
the fjord. Fighting ensued in which seven Germans were killed or
died of wounds and one British national was wounded. The

prisoners were rescued and taken abeard the Cossack, and the - ]

British forces departed from Norwegian water with the prisoners,

-“On February 17 the German Minister delivered the following
protest to the Norwegian Foreign Office:

I protest. most energetically against the assault on the German
steamer  Altmark: by the: English destroyer Cossack in inner Joesing
Fjord, which is within Norwegian territorial waters, as the consequence
of which Germans were killed and wounded.

I protest againet this unheard-of violation of international law in Nor-
weglan coastal waters and also that the Norwegian Government failed
to give our ship adequate protection. This violation can be paralleled
only by.the bombardment of Copenhagen in 1807. It is unique in world

_ history end, reserving the right of further demands on the part of my
'govemment, I must insist that the steamer Altmark immediately be
restored to its original condition as far as posaible in view of the losses

. auffered, that the damage be repaired and that all posslble measurses
.. be taken. againat the perpetrators. :

“On-February 17 Lord Halifax asked the Norweg:a.n Minister fo
call at the British Foreign Office, where he gave him & note in
which it was said: :

It was notorlous that. the Altmark had. pavticipated in aepredations
. of the Graf Spee, to. which she had been. acting as an auxiliary. - :

We hnd the best of reasons, confirmed by the British subjects taken:
. off ‘the Graf Spee, and previously imprigoned in the Altmark, for know- .
‘{ng that there were some 300 or 400° British subjects aboard who had for
long been living under intolerable conditions, . . .

- 260 _ AGO 8021B




The record of the ship must have been well known to the Norwegian
Government, and in the view of H.M. Government it was incumbent on
the Norwegian authorities when she entered Bergen and requested pas-
sage through Norwegian terrltorial waters to subject her to a rnost
careful search.

Reports recewed by His Majesty's Government mdlcated that the
-examination had been perfunctory, as shown by the fact that no prisoners

- had been discovered.

So far as the facts were at present known to His Majesty’s Govern-
ment it appeared to them that the Norwegian Government had failed in
their duty as neutrals. .

If they had in fact found British prisoners on board, what would they
have done with them? Either they would have released them or would
at any rate have held them pending full examination of the position.

His Majesty’s Government felt therefore that they had every right to
complain of the ingetion of the Norwegian Government.

As stated above, 800 British had ‘been kept for weeks and months in
close confinement, and if these prisoners had: found their way to a camp
in Germany the Norwegian Government.- would have been ‘responsible
for the fate of thege men.

Meanwhile the case against the shlp ltself was such that His Majesty's
Government were justified in. pressing. that the Altmark should be
interned. :

“On this same date the Norweglan Government protested the
British action, and on February 19‘the Norwegian Minister of
Fore:gn Affairs (Koht) said in the Storting that—

since the “Altmark” flaw the naval ensign and counted as a warship, it
. should according to International Regulations be .exempt from ingpec-

tion, and the most that the senior officer of the Norwegian naval forces
was entitled to was to verify that the ship was such an it claimed to be,

It is obvious that an attack of this nature in Norwegian territorial
waters of necessity shocked the Norwegian Government, and immediately
on the morning following it preparéd.to protest as vigorously as possible
against such illegal conduct carrled out in opposition to International
Law."” 14 . :

III. NEUTRAL OBLIGATIONS
A. The Three Rules of Washington

-“On August 4, 1914 the British: Change D’Aﬂ"aires wrote ito” the
Department of State with respect to the:possibility that Germany
might attempt to equip and dispatch meérchant vessels from ports
- of the United States for conversmn,nn the hlgh Heas mto a;rmed
vessels: .

14 16id., pp. BEB-§75. The ohlizntlom, i amy, of Nory ol considerable debate
among intérnational lawyers,” “Nérway ‘had fio o¥ : ! “ Altmar, roe it

to. land, to. intern i, or-to' release tha . prisotiers” ;

Situotions, pp. 14-15); Simflar bonalullona wel ,9};3@ et tiohal

as Interprated ond Applisd by the United State B)f 3 g!}

“Was Norwey Deliquént in the Unse of tha Altinarlith 4 ﬁ‘.ﬂ‘b‘"“ﬁﬁ%‘ imo !‘6:- Qoriteary
view ses Waldack, “The Releass of the Altmark’s Brisoners’? 24: Bi¥B.1L. 816—8&85{1947!);

i
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As you are aware it is recognised that a Neutral Government is bound
to use due diligence to prohibit its subjects or citizens from the building
and fitting out to order of belligerents vessels intended for warlike pur-
poses and also to prevent the departure of any such vessel from ita juris-
diction. The starting point for the universal recognition of this principle
was the three rules formulated in Article VI of the Treaty between Great
Britain and the United States of America for the amicable settlement of
all causes of difference between the two countries, signed at Washington
on May 8, 1871, These rules, which His Majesty’s Government and the
United States Government agreed to cbserve as between themselves in
future, are as follows:

A neutral Government. is bound-—

First. To use due diligence to prevent the fitting out, arming, or
equipping, ‘within its jurisdiction, of ‘any vessel which it has reasonable
ground to believe is intended to cruise or to carry on war againat a
Power with which it {5 at peace; and also to use like diligence to prevent
the departure from its jurisdiction of any vessel intended to cruise or
carry on war as above, such vessel having been specially adapted, in
whole or in part, within such jurisdiction, to warlike use.

Secondly. Not to permit or suffer either belligerent to make use of ita

* ports-or waters ad the base of naval operations against the other, or for
~the purpose of renewal or augmentation of military supplies or arms,
or the recruitment of men.

Thirdly. To exercise due diligence in its own ports and waters, and, as
to all persons within ita jurisdiction, to prevent any violation of the fore- ;
going obligations and duties. Qi

The above Rules may be said to have acqulred the force of generally ?e
recognised rules of International Law, and the first of them is repro-
duced almost textually in Article VIII of the Hague Convention Number
‘18 of 1007 concérning the Rights and Duties of Neutral Powers in case
of Maritime Warfare, the principles of which have been agreed to by

~ praétically evéry Maritime State.

“He stated that, even if the final completion of the measures to
fit out merchantmen to act as cruisers were effected on the high
seas, ‘His Majesty's Government will . . . hold the United States
Government respo’nsib]e for any damages to British trade or
shipping, or injury to British interests generally, which may be
caused by such vessels having been equlpped at, or departmg from,
the United. States ports.’

“Secretary-Bryan declined to -enter into a:discussion of conver-

- gion and theiplade where it ‘might be exercised, in as much as the
contingeney had not.afisen: He said:
‘% The United Statés has »'ﬁlviays*'l_oolte‘d ‘upon’ the Threé Rules of Wash-
ington as declaratory of international law, and as the neceasary- -and:
natural consequences of the doctrine of neutrahty, proclairned and en-’
"forced by’ the. United S;gﬁes, aince tHe, wars of the French Revolution, to
. which Great Britain was a party.- Th& Three: Rules ¢an,.in the opinion :
- of this Govérnment,’ only: be-¢insidered as the Jsta‘l‘t'lng point of the dog- "

"“ifine of that degree.of diligence which a neytral should observe in the
sense that its recognition by Great-Britain in.an important international
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controversy called marked attention to an existing doctrine, and furn-

ished an incentive. to ite incorporation and-definition- in:the Hague:Con-

vention concerning the Rights: and Dutiea of Neutral Powers in-cask:of

Maritime Warfare. . R Cad

“He stated that the United States was not bouhﬂ to assun’i'é”fhe
attitude of an insurer, and therefore it cou]d not agree wﬂ‘.ﬁ the
British statement concermng its responmblhty 15

sxr il

B. Transfer of Over-Age Destroyers

By an arrangement embodied in notes exchanged by the Seere-
tary of State and the British Ambassador on September 2 1940,
the Government of the United States transferred 50 over-age
destroyers to the British Government in return for the right-to
lease naval bases in certain British colonial possessions  in- the
Atlantic. Attorney General Jackson, on August 27, 1940, had. ad-
vised President Roosevelt of the legality of the proposed trans-
action but had stated that certain small patrol boats then under
construction could not be so transferred. In his opinion dealing
with “The questions of constitutional and statutory autherity”,
with which alone he said he was concerned, the Attorney General
said:

Whether the statutes of the United States prevent the dispatch to
Great Britain, a belligerent power, of the so-called “mosquito boats”: now
under construction or the “over-age destroyers depends upon the -inter-
pretation to be placed on ‘section 3 of title V of the act of June 15, 10117,
¢. 80, 40 Stat. 217, 222. This section reads:

During a war in which the United States is a neutral nation, lﬁ‘-"
shall be unlawful to send out of the jurisdiction of the United States
any vessel, buflt, armed, or equipped as a vessel of war, or converted
from a private vessel into a vessel of war, with any intent or under
any agreement or contract, written or oral, that such vessel shall-be -
delivered to a helligerent nation, or to an agent, officer, or citizen -of
such nation, or with reasonable cause to believe.that the said veasel
shall or will be employed in the service of any such belligerent nation -
after its departure from the: jurisdiction of the. United States.

This section must be read in the light of section 2 of the same act and-
the rules of international law which the Congress wtates that it wes -
its intention to implqment ‘(H. Rept. No. 20, 86th Cong., 1t Sess., P9y
8o read, it is dlear that it is ihapplicable o vessels, like the orver-ncd--'_

. destroyers, which ‘were fot built, armed, equipped as, or converted into, -
vessels of war with the intent that they should enter the service ofi h
belligerent. If the section were not'so conatriled, it would render meaningy -
less gection 2 of the act which:-authorizes-ithé President to:detain-any:
armed vessel until he is satisfled that it will' not engage: in hostilatopenra.:.
tlons before it reaches a neutpal or belligevent port. The ,J;wo seotions
are intelligible and recencilgble onjy, 1;,@,»& 1;1 t of the x;gd]ti "gk 4
rules of international law, Theae are i‘l stated § y,z Oppen eim ?\l& :

0

work on. International La.w, Bth ed v

18 Hackworth, Digest VII, pp. 416418, “\'”\“‘r; LS

AGO B8931B . - 2685




Wherean a neutral is in no wise obliged by his duty of impartiality
to prevent his subjects from selling armed vessels.to the belligerents,
such armed vessels being merely contraband of wsdr, a neutral is
bound to employ the means at his disposal to prevent his subjects
from building, fitting out, or arming, to the order of either belligerent,
vessels intended to be used as men-of-war, and to prevent the de-
parture from his jurisdiction of any vessel which, by order of either

belligerent has been adapted to warlike use. The difference bhetween
selling armed vessels to belligerents and buildmg t.hern to order is
usually defined in the following way—

An armed ship, being contraband of war, is in no wise different
from other kinds of contraband, provided that she 1s not manned in a
neutral port, so that she can commit hostilities at once after having

. reached the open sea. A subject of a neutral who builds an armed
ship, or arms a merchantman, not to the .order of a belligerent, but
intending to. sell her to a belligerent, does not differ from a manu-
facturer of arms who intends to sell them to a belligerent. There is
'nothing to prevent a neutral from allowing his subjects to sell
‘armed vessels, and to deliver them to belligerents, either in a neutral
port or in a belligérent: port. ...

On the other hand, if a subject of a neatral builds armed sh:ps to
the order of a belligerent, he prepares the means of naval operations,
gince the ships, on sailing outside the neutral territorial waters and
‘taking in a crew and ammunition, can at once commit hostilities. -
Thus, through the carrying out of the order of the belligerent, the
neutral territory has been made the bage of naval operations; and -
as the duty of impartiality includes an obligation to prevent either
belligerent from making neutral territory the base of military or
naval operations, a neutral violates his neutrality by not preventing
his subjects from carrying out an order of a belligerent for the
building and fitting out of men-of-war. This distinction, although.of
course, logically correct is hair-splitting. But as, according to the.
present law, neutral States need not prevent their subjects from
supplying arms. .and ammunition to belligerents, it will probably
continue to be _drawn,

Viewed in the light of the-above, I am of the opinion that this statute
does: prohibit-the release and transfer to the British Government of the
go-called: ‘mosquito boats’ now under construotion for the United States
Navy. If these boats were released to.the British Government, it would
be legally.impossible for that Government to take them out of this
country after: their completion, since to the extent of such completion at.
least they would have been built, armed, or equipped with the intent, or
with reasonsble. cause to belleve, that they would enter the service of a -
belligergnt after being sent out of the jurisdiction of the United States.

This will not be true, however, ‘with respect to the over-age destroyera,
since they were. clearly not built, armed, or eguipped with any such intent .
or with: reasonnb]e cause to believe that they would ever enter the service
of a belligerent. :

In this connection it hag been noted that during the war -between °
Rupsia and Japan in 1904 ‘and 1905, the German Govemment permitted -
the sale to Rusaia of torpedo boata and also of ocean liners belonging to -
fta auxiliary navy. See Wheston'’s Intemationnl Law, “éth ed (Keith), o
vol. 2, p. 977.
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. . « the dispatch of the so-called “mosquito boats’ would -constitute a
violation of the statute law of the United States, but with that exception
there is no legal obstacle to the consummation of the transaction, in
accordance, of course, with ‘the applicdble provisions of the Neutrality
Act a8 to delivery.1s

C. Passage Through Neutralized Waterways

1. The Panama Canal

In the course of its judgment in the case of the S.S. Wimbledon,
the Permanent Court of International Justice said: "’ '

For the regime established at Panama, it is necessary to consult the
Treaty between Great Britain and the United States of November 18th,
1901, commonly called the Hay-Pauneefote Treaty, and the Treaty
between the United States and the Republic of Panama of November 18th,
1908. In the former, while there are various stipulations relating to the
“neutralization” of the Canal, these atlpulatlona being to a great extent
declaratory of the rules whieh a neutral State is bqund to observe, there
is no clause guarantecing the free paésage of the canal in time of war as
in time of peace without dlstinction of ﬂag and without reference to the
possible belhgerency of the United States, nor is there any clavse for-
bidding the United States to erect fortifleationa commandmg the Canal.
On the other hand, by the Treaty of November 18th, 1908, the Republic
of Panama granted to the United States “in. perpetuity the use, occupa-
tion and control” of a zone of territory for the purposes of the canal,
together with the use, occupation and control in perpetuity of any lands
and waters outside the zone which might be necessary and convenient for
the same purposes; and further granted to the United States in such
zone and in the auxiliary lands and waters “sall the rights, power and
authority . . . which the United States would possess and exercige if it
were the sovereign of the territory .. . to the entire exelusion of the
exercise by the Republic of Panama of any such sovereign rights, power
or authority”. The Treaty further conceded to the United States the
right to police the specified lands and waters with its land and naval
forces “and to establish fortifications for these purposes”. In view of
these facts, it will be instructive to consider the view which the United.
States and the nations of the world have taken of the rights and liabilities.
of the United States as the builder: and owner of the Panama Canal
exercising, subject always to the stipulations of -existing treaties, sover-
eign powers and exclusive Jurmdlctlon over the Canal and the aumliary
territory and waters.

By the Proclamation issued by the Presldent of the United Stntes on
November 18th, 1914, for the. regulation iof the use of the Panama Canal
and its -approaches in thé world: war, express provision was made. for -

10 30 Op. Att. Gen. 484, 494-486 (1940}, quoted fn pert Tn Hiekworth. Digest VI, fp. 4102
481. For comments with respect to this: transaction, see: Briggs; “Neglected Aspects: of. the
Destroyer Deal,” 34 AJ.LL, 580 (1040); Wright, “The Transfer of the Destroyers to Great
Britain” 84 A.JLL. 680 (1640); and Boichard,’ *“The -Atboridy - Gmul'. Oplnioﬂ Lon the
Exchangé. of Destroyern for Naval Bages,” 84 ‘A. JLE ;600 -‘ﬂﬁﬂ)a :

17 Permanent Ct. of Int. J'ult.lee Judmnant, Aur, q, sg;r u Y, g;
I Hudson, World ‘Couwrt Rapbﬂl (1984) “0—177 ‘s’ me befﬂtn’l".hc eol.ll't eon«mod ﬂll we'
of the Kiel Canal In Germany for the trensportation of ‘stittnunition fnm Frlnu to- Pohml“
during the Polish-Soviet war. R
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the passage of men-of-war of belligerents as well as of prizes of war, and
no restriction whatever was placed upon the passage of merchant ships
of any nationality carrying contraband of war. But, by the Proclamation
of May 23rd, 1917, issued after the entrance of the United States into
the war;, the use of the canal by ships, whether public or private, of an
enemy or the allies of an enemy, was forbidden, just as, by Article 380 of
the Treaty Of Versailles, the Kiel Canal is closed to the vessels of war
and of commerce of nations not at peace with Germany.

In the Proclamation of May 238rd, 1917, the carriage of contraband
ia not mentioned; but, by the Proclamation of December 8rd, 1017, issued
under the Act of Congress of June 15th, 1917, the Becretary of the
Treasury was authorized to make regulations governing the movement
of vessels in territorial waters of the United States; and by a subsequent
Executive Order, issued under the saine law, the Governor of the Panama
Canal was authorised to exercise within the territory and waters of the
Canal the same powers as were’ conferred by the law upon the Secretary
of the Treasury. By a Proclambtion of August 27th, 1917, it was made
unlawful to take munitions of war out of the United States or ita terri-
torial poseeeaion to its enemiea without licence: ‘

It has never heen alleged that the neutrality of the United States,
before their entry into the war, was in any way compromised by the
fact that the. Panama Canal was used by belligerent men-of war or by
belhgerent or neutral merchant vegsels carrying contraband of war.

2. The Suez Canal

In the course of its judgment in the case of the S S. Wimbledon,
the Permanent Court of International Justice also commented
upon the neutral status of the Suez Canal:

By the Convention of Constantinople of October 20th, 1888 the Govern-
ments of Austria-Hungary, France, Germany, Great Britain, Italy,

- Holland, Russia, Spain and Turkey, declared, on the one hand, that the
_ Buez Maritime Canal should “slways be free and open, in time of war as
in time of peace, to every vessel of commerce or of war without distinction
of flag” including even the vessels of countries at war with Turkey, the
territorial sovereign, and on the other hand, that they would not in any
way “interfere with the free use of the canal, in time of war as in time
of pesce,” the right of pelf-defense.on the part of the territorial sovereign
baing' nevertheless .reserved up to a certain point; no fortifications com-
manding-the sanal may be erected. In fact under this regime belligerent
men-of-war and ships carrying contraband have been permitted in many

- different..cireumstances to. pags. freely through the Canal;. and such
passage has never been regarded by anyone ag violating the neutrality of

the Qttoman Empire®. .

The: Suez Gangl, -however;.,ha.s a.lso not remained open to all
shipping: World War L is agood-illustration. ‘Following the out-
break of the World War.the Egyptian government on, August 15,
1914, issued & proola.mationrauthorming the British military forces-
to exercise sty right 6f war'in the Egypilan ports and territories,”
Moreover, the General :Officer: commanding -British troops iasued

an ordér. tha.t fio! enemy‘ vesbel wde to enter the Ca.na.l In’ May

EETIRY
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401483 for a discusslon of the. shift from eonditional to

1915 the Porte of Turkey issued a circular to the neutral powers
declaring it was necessary to extend “hostilities to, the . .Ganal,
because the British government, contrary to the. provis;ons of the

" 1888 Convention, had stationed troops of war along the Canal and

fortified it.

“Not only did the Egypt:an authorltles close the Oanall to: enbmy
warships, but British warships exercised the right of: séafth
within a distance of three miles from the Canal. ThU ‘E’ ‘
government contended that this practice was justiﬁed on., the
ground that it was necessary to make sure that ships passingsinto
the Canal did not carry materials likely to damage it. If theé séarch
demonstrated merely the presence of contraband, the vessél’ Whe .
allowed to proceed untouched through the Canal but the contra.-
band was then seized outside by British warships. The closing of
the Canal to enemy warships, despite the provisions of Article 1
of the Convention of Constantinople, as well as exercising the
right of search within the three mile limit, was therefore some-
what justified on the grounds of the defense of the Canal "1" i

IV. INTERFERENCE WITH NEUTRAL TRA_DE‘
A. Contraband ' .

1. Nature of Contraband o

Contraband is () certain kinds of neutral propert.v, (b) spec;ﬂ-
cally enumerated and announced by a belhgerent, {c) which are
destined for the enemy.®

Traditionally the contraband list divided the contraband !bems
into two categories, absolute and condltional contraband, Absolute
contraband consisted of goods which were subject to selzure:if
destined for anyone in the enemy territory. Conditional contra-
band consisted of goods which were subjeet to seizure only it
destined for the enemy Government or the enemy.armed forcea."

Neutral ships were stopped on the high seas and searched.»1f
contraband was found it was conﬂscated and the ships liab}@ go
seizure 22

19 ankworth Digest II, p. 885 quoting Bud. Th Suu Cmal and Lgaguc S
Egypt has since also olosed ‘the Canal to Israsll shipping ot all ‘types becauge
bersel? technically: at war with Israel, .and to o Portnguese wai
fliot between Portugal snd India over Goa in December 1061.

20 Lauterpacht, Infermational Low, Wor I, Tth ed. (London: Longmats,
800; NW1P 10-8, Liw. of Ngval Warfare (1055), pare; 8315 7 t0ida ﬂ
21 Bee Stone, Legal Controls of International Confilyta (

the rapld shrinkege of items not included in elther utlmqg“' -
22 Lautsrpacht, op. oit,, n. 20, pp. 828-830,
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2. Contraband in World War I

““In giving notification of & rewsed contraband l1st in April 1916
the British Government explained:

.+ . The circumstances of the present war are 8o peculiar that His
Majesty’s Government consider that for practical purposes the distinction
between the two classes of contraband.has ceased to have any value. So

large a proportion. of the inhabitants of the enemy country are taking
part, directly or indireetly, in the war that no real distinction. can now

" be drawn between the armed forces and the eivilian population. Similarly,
the ¢nemy Government has teken control, by a series of decrees and °
orders, of practically all the articles in the lst of econditional contraband,
80-that they are now available for Government use. - So long as these
.exceptional conditions continue -our belligerent rights with respect to the .
two kinds of contraband are the samae, and our treatrnent of them must
be identical

“The United States mstructed the Ambassador in London to
communicate to the Foreign Office’ a formal reservatlon, in regard
to this announcement, in the sense that, in view of the established
practice of a number of maritime nations, including Great Britain
and the United States, of distinguishing between absolute and con-
ditional contraband, the Government of the United States is im-
pelled to notify the British Government of the reservation of all
rights of the United States or its citizens in respect of any Ameri-
can interests which may be adversely affected by the abolition of
the distinction betwen these two classes of contraband, or by the
illegal extension of the contraband lists during the present war by
Great Britain or her allies,” =

“When testifymg before the Senate Commlttee on Foreign Rela~
tions on January 18, 1986, Secretary Hull stated:

v+ . When the. United States. entered the war it fasued instructions for
" the Navy, June ‘80,1017, which set forth a general list of contraband
" which-may be ¢onaidered almbst as: inclusive as-the Britigh list of 1918,
In this American-contraband-list there-was no expresnd distinetion be-
- tween abaolute and conditional eontraband. Destination was the deciding
factor. S
TV I hotld ke to say ‘that the gituation whon the war ended ap-
- parently wasithat the whole law . . . on the subject of contraband, absolute
and: sonditional, had ‘been merged into' the one subject of contraband, -
absolute. The' question of destination to some extent figured. , .2

“Upon the entry of the United States into the World War of
1914--18, Secretary Lansing suggested to. Preeident Wilson a’ Zens:
eral form of contraband iist as preferable to a detailed one.’ Preli-'j-_
dent Wilson lndicated his. approval of the ‘suggested  list, with
certain clariﬁcatlons, and the list appeared ‘as artleles 24 and 25"
of the Instmtwm :l'or the Navy of June 1917, It rea,d DI

25 Haokworth, D(aeat VII bPp. 1516,
24 Ibid., p. 17,
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Contraband List

24. The articles and materials mentioned in the following ‘pailgrapha
(a), (b), (c), and (d), actually destined to territery. belonging:toyor
“occupied by the enemy or to armed forees of the snemy, m;g themntfqlesa,;
" and materials mentioned in the following parag'rap"h (o) & tunlly,t! [ ¢
"for the nge of the enemy Government ‘or’its afmed ‘fo 3, 8 e,’?5 *
exempted by treaty, regarded as contraband. - #7 . BT RS - oild

' (a)’ All kinds of arms, guns, ammunition, ex‘p‘lbeivee, anﬂimdcm&m[w

for their manufacture or repair; component parts rtheneof; 1fia :
or ingredients used in their manufacture; articles negessary: or ruo

venient for their use.

(b) All contrivances for or means of transportation on land, ln the

.. water, or air, and machines used in their manufacture’ o‘ih-t‘ébﬁ‘,l‘l"
. component parts: thereof; materials or ingredients used -n :theini:ouif
_ manufacture; 1nstrumente, articles or animals. necessary or ¢on
vement for their use, .
(c) All means of commumcation, tools, implements, instrumente,_.
equipment, maps, plctﬁres, ‘papers and other articles, ‘machines, ‘of .
documents necessary or eonVenient for carrying on hoatile. ope&'atione.‘ ;
{d) Coin, bullion, cur;ency, evidences of debt, a]eo metal, ma- ‘%
terials, dles, platez, machinery or other articles necessary or con-» -
venient for their manufacture. .
(e) Al ‘kinds of tuel, food, foodstuffs, feed forage, and clothing:
and articles and materials used in their manufacture 5

3. Search for Contraband in World. WM' I e e

“On September 10, 1939 the British Ambessador mformed tlle
Department of State as follows: or

+ v . His Majesty’s Government in the United Kingdom: intend £6 uags
their best endeavours to facilitate innocent neutral trade so far “ah i
consénant with their determination to' prevent contraband goods reaehing
the enemy.. They will be competled to use their belligerent rights to th¢ *
full, but they will at all times be ready. to consider aympathetically any - :
suggestions put forward by neutral governments designed to: faoilitate
their bena fide trade.

In opder to. secure their objecte, His Majesty’ Govemment have- eetab-w '
lished gontraband .control bases at Weymouth, Ramsgate, Kirkwall;"
Gibraltar and Haifa. Vessels bound for enemy territory or heutral pot‘ta’*
affording convenlent means of access thersto are urgently adviged to eall"”
voluntarily. at the appropriate base, in order that their papers may ‘bei’
examined, and that, when it has been -established that they .are.nol
earrying contraband of war, they may be given a pass to facilitate thesd
remainder-of their voyage. Any vessel which does not call voluntirilys<
will be liable to be diverted to a Contraband Control base if annduxmeﬁ
search by His Majesty’s ships at sea ia not practicable. .- ..rwen A

Every :affort:'will be made ‘to -expedite the ‘examination or voi‘!‘lﬂi Ly

particulorly thoue which eall': voluntarily fozi the purpoaes"’“ » """“‘"”"
. m‘-

MIMd.,Lp .. D diagn
26 [bid., pp. 7-8. Bearch was fnoll!tltod emtlr Iw thn luuﬁm artifleat
British to neutral ships befors they departed their homs port indleating " tlut such ‘sl
not oarrying contraband, On the sublect of these certifieates .in. Wopld, War: luasesl
The “Nmztoari” smeam Durina Hu World War (Washington: Gmod:qﬂndmenw
REi Ty m‘:"i
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4. Destmatwn

Goods, even war matenals, gre not to be regarded as contraband
ipso facto. They become such only becauge of their destination to a
belligerent. D1ﬂ‘1cultles, however, frequently. arise by reason of
the fact that the goods may be consigned to a neutral country but
with a belligerent as the ultimate or supposed ultimate destination,
hence the. origin and application of the doctrme of continuous
voyage or ultimate destination.

8. The Kim.

In holding that certam cargoes of foodstuffs (primanly pork
products) shipped by American firms on Scandinavian vessels and
destined to Copenhagen which were seized by the British, were
liable to condemnation as contraband, Sir Samuel Evans sald

Two important doctrlnes familiar to intemational law come prominently
forward for consideration: the one is embodied in the rule as to “con-
tinuous voyage,”“a or_continuous “trnnsportation”* the other relates to
the ultimate- hoatﬂe destination’ o:f conditional and absolute contraband
respectively,

The doctrine of “continucus voyage” was first applied by the. English
Prize Courts to unlawful trading.. There is no reported case in our
Courts where the doctrine is applied in terms to the carriage of contra-

_band; but it was so applied and extended by the United States Courts
azalnut this country in the time of the American Civil War; and its
application was acceded to by the British Government of the day; and
was, moreover, acted upon by the International Commission which sat
under the Treaty between this country and America, made at ‘Washington
on May B, 1871, when the commigsion, compoaed of ‘an Italian, an Ameri-
can. and a British .delegate, unanimously disallowed the .claims in The
Peterhoff, which weas the leading case upon the- subject of  continuous -
transportation in- relation to contraband goods. .

I am not golng through the history df it, but the doctrine was asserted
by Lord Salisbury at the time of the South African war with reference
to-German véssels. carrying goods to Delagoa Bay, and as he was dealing
with Germany, he fortified himself by referring to:the view of Bluntschli
as the true view as followa: “If the ships or goods are sent to the destina- -
tion.of a neutral port only the better to come to the aid of the enemy, -
thene will be contraband of war, and confiscation will be justified.” = -

It is ensentlal to:appreciate that the foundation of the law of contra-
band, and:the reason for the doctrine of -continuous voyage which has’
been. grafied Into: it, is the right of a belligerent to prevent certain zoods‘ -
from reaching the country of the enemy for his military use.

A compromise was attempted by the London Conference in the un<
ratifled Declaration of London. The doctrine of continuous voyage: or
continuous transportation was conceded to. the full by the conference In
the case of absolute contraband, and it was expressly declared that “it s -
‘immaterial whether the carriage of the goods is direet, or entails trnns- L
lhipment’, or & uubsequent transport by land.” ‘ oo o
a6a For a eompnhdnllva treatment of ‘the nubim of eontlnumu voyage s 1t dtnlomd ln

World War [ sae’ Briggs, Ths Dootring ‘of -Cowtinuors “Voyage "(Baltimore, Johns Hopkins
Press, lﬂl)
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As to conditional contraband ‘the attempted compromise waa thg“ the;
doctrine was excluded in the case of condit‘ional éontrab i e":__loe

that a belhgerent should be permitted to captu
_proceeding by various voyages or trangport welth .
for the enemy territory, why ‘should he not: be alleE
which though not absolutely contraband become ¢ontraba
‘a further destination to the enemy Government ox ‘iti nrrned‘“foré’&i?
with the facilities of transportation by sea and by land. which. now.
the right of a belligerent to capture conditional contraband wopld
very shadowy value if a mere consignment to a neutral port |
fieient to protect:the.goods:" It: appears algo to-be obvious thab. in theﬂe*‘
days of easy trangit, if the doctrine of continuous, voyage or continu.oue(
traneportation ia to held at all, it must cover not only voyages from p?rt :
to port at sda, but also.transport by land until the resl; as dlstinguisheliﬂ
from the merely ostensible, destination of the goods is reached. '
I have no }iesitation in’ pronouncing that in my view, the doctrme of,
continuous voysage, or transportatwn, both in relaticn to carriage by 868,
and to carriage over iand, ‘had become part of ‘the law of nationg’ at the-,
eommencement of the present war, in accordance with the principles of‘_.;
recogmized legal deeisione, and with the view of the g'reat body of m .
Jurists; and aleo ‘with the practice of nations in recent maritime warfnre.,;
‘The result is that the Court ia not restricted in its vision. to.the pri-:i
mary consignments of the goods in: thege cases to ‘the neutral port .of
Copenhagen; but is entitled, and bound, to take a more extended ioutlook
in ‘order to ascertain whether this neutral destination was merel eten-.,
sible and, if. 80, what the real ultimate destination wag2 . .

-b. Trade statistics as a presumptwn of destination.

In reply to.the protest of the United States against the stopnege
of cargoes of conditional contraband en route from. the: United
States to neutral European countries, the: British Foreign Office;in
notes of January 7, 1915 and February 10, 1915, set forth trﬂ.de
etatletice and, in the latter note, stated the concluelon that “],'he
inference may fairly. be drawn from these figures .. . that not only
has the trade of the United States with the neutral countries-in
Europe been maintained as compared -with prev:oue years, _but_
also that a substantlal part of ‘this trade was, in fact, trade
intended for the enemy countries’ going through neutral po '_
routes to which it was. prevmusly unacoustomed v

B. Biocka.de

1. Definition
A blockade {s a- belhs‘erent operation intend_ed to pr‘_’_vé‘}
ot all states trom entering or leaving specifisd soustal afésk

o Ibid.,, pp. 48-48, For a disoussion of ﬂn case soe Anderlon. "Britll Pﬂu,ﬂﬂnuwmmm
in the Ohleage Paeldng House Cases,” 13 AJJLL. Q61 (1917)i. - iy i sedtd uﬁwwﬁ!'
26 Haokworth, Digest, vit, p. 60.° :
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are under the sovereignty, occupation, or control of the enemy.*
A blockade, in order to be binding, must be effective.®® This means
that a blockade must be maintained by a force sufficient to render
ingress and egress to or from the blockaded area dangerous.” The
penalty for an attempt to run a blockade is confiscation.®* The
penalty for blockade running has nothing to do with the type
of goods on the vessel. It is not to be confused with the rules
surrounding the carriage of contraband.

2. The Long Distance Blockade
a. World War 1.
The United States replied to the British order m Council of
March 1915 as follows:

The note of His Ma;estys Principal Secretary of State for Foreign
Affairs which _accompanies the order in council, and which bears the same
date, notifles the Government of the United States of the establishment
of a blockade which i is, if defined by the terms of the order in council, to
include all the coasts and ports.of Germany and avery port of possible
access to enemy territory ‘But the novel and quite unprecedented feature
of that blockade, if we are to assume it to be properly so defined, is that
it embracee many neutral ports and coasts, bars access to them, and
subjects all neutial ships seeking to approach them to the same suspicion’
that would attach to them were they bound for the ports of the enemles of
Great Britain, and to unusual risks and penalties.

It is manifest that such limitations, risks, and liabilities placed upon
the ships of a neutral power on the high seas, beyond the right of visit
and search and the right to prevent the shipment of contraband already
referred to, are a distinet invasion of the sovereign rights of the nation
whose ships, trade, or commerce are interfered with.

“The' Government of the United States is, of course, not oblivious to the
great changes which have occurred in the conditions and means of naval
warfare since the rules hitherto governing legal blockade were formu-. -
lated. It might be ready to admit that the old form of “close” blockade
with its cordon of ships in the immediate offing of the blockaded ports
is no louger practicable in face of an enemy possessing the means and
opportunity to make an effective defense by the use of submarines, mines,
and “airérafts but it can hardly be maintained that, whatever form of
effective blockade may be made use of, it is impossible to conform at least
to.the spirlt and prineiples of the egtablished rules of war. If the neces-
pities. oi the cage ehould seem to render it imperative that the cordon of
blockading Vessels ‘be extes d od acrote the approaches to any neighboring
neutral port or country, it would seem clear that it would still be easily
practicable to comply with the weIl-recognized and reasonable prohibition
of international law against the blockading of neutral ports by according
free admisslon and exit to all lawful tramc with neutral ports through -
the blockn.ding cordon.“

—ii b

28 Law of Ncwol Wm')'an, op aie n. 80. parn. ll&h.

80 Decliration of Paris’ (1860), Art. 4.

81 Law of Naval Warfare, op. oit., a. 20, pm Gaﬂd

82 Ibid.,. para. 082g(4). i : o
88 Haokworth, Digest, 'VII pPD. m—m . - E L
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b. World War II. :

“By an Order in Council of November 27, 1939 Great Britain
applied as & measure of reprisal to goods outbound from enemy
ports, or of enemy origin or ownership, treatment similar to that
imposed by the order of March 11, 1915. The order charged that
German submarine and mine operation violated international law
and, in retaliation, it restricted German commerce by ordering
that:

1. Every merchant vessel which sailed from any enemy port, including
any port in territory under enemy occupation or control, after the 4th day
of December, 1939, may be required to discharge in a British or Allied
port any goode on board laden in such enemy port.

2. Every merchant vessel which sailed from a port other than an enemy
port after the 4th day of December, 1939, having on board goods which
are of enemy orgin or are enemy property may be required to discharge
guch goods in & British or Allied port.

3. Goods discharged in a British port under either of the. preceding
articles shall be placed in the cistody of the Marshal of the Prize Court,
and, unless the Court orders them to be requisitioned for the use of His
Majesty’s Government, shall be detained or sold under the direction of
the Court., The proceeds of goods so sold shall be paid into Court.

On the conclusion of peace such proceeds and any goods detained but
not sold shall be dealt with in such manner as the Court may in the
circumstances deem just; provided that nothing herein shall prevent the
payment out of Court of any such proceeds or the release of any goods
at any time (a) if it be shown to the satisfaction of the Cou.t that the
goods had become neutral property before the date of this order, or
(b) with the congent of the proper officer of the Crown.

4. The law and practice in Prize shall, so far as applicable, be followed
in all cases arising under this Order.

5. Nothing in this Order shall affect the liability of any vessel or
goods to seizure or condemnation independently of this Order.

6. For the purposes of this Order the words “goods which are of enemy
origin” shall include goods having their origin in any territory under
enemy g¢ccupation or control, and the words “goods which .. . are enemy
property” shall include goods belonging -to-any person in any such
territory.st : ' ' :

“On August 17, 1940 the German Government issued a declara-
tion announcing a ‘total blockade’ of the British Isles. The
declaration charged Great Britain with violation of international
law in her measures against German and neutral commerce and
justified the blockade as retaliation.in kind. It stated that the
whole area around the British Isles had been mined and that any
neutral ship entering the specified waters in the future was liable
to destruction. Germany declined for the future all responsibility
for démages suffered by ships or injuries “to persons in those
waters.” = S B o o

54 Ibid., p. 138,
36 Ibid,, p. 142.
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. fixed principles in this respect;

‘them to accede to it.

"but be received with gratitude by the whole world, the under--

APPENDIX A ‘;:--g;,'

"THE DECLARATION OF PA.RIS galﬂ
(Moore, Digest of Internatwml Law, VII 561—3&

Considering that maritime law, in time of war, has long“ boen B
the subject of deplorable disputes; o

That the uncertainty of the law and of the duties in suchj_,;_a
matter, gives rise to differences of opinion between neutrals and’. i
belligerents which may occasion serious difficulties, end evqn- o
conflicts;

That it is conseguently advantageous to eltabhsh a uniform
doctrine on so important a point;

That the pienipotentiaries assembled in congress at Paris can-
not better respond to the intentions by which their Governments
are animated, seeking to introduce into -international relations

The above-mentioned plenlpotentlarles, being duly authorlzed
resolved to correct among themselves as to the means of attain-
ing this object; and, having come to an agreement, have adopted
the following solemn declaration:

1. Privateering is and remaina abolished;

2. The neutral flag covers enemy’s goods, with the exception of contra-
band of war;

3. Neutral goods, with the exception of contraband of war, are not
liable to capture under enemy’s flag;

4. Blockades, in order to be binding, must be effective, that is to say;
maintained by a force sufficient really to prevent access to the coast of-"
the enemy.

‘The Governments of the underngned plempotentiarles engage
to bring the present declaration to the knowledge of the states R
which have not taken part in the Congress of Parls, and to 1nVite_f' _

Convinced that the maxims which they now proclaim cafnnot, :

gigned plenipotentiaries doubt not that the efforts of -théir *-sGoi?--'
ernments to obtain the general adoption thereof w111 be erowied
with full success. - o *“fﬁﬁﬁ '
The present declaration is not and shall not be b1nding, Xee
between those powers which have acceded or’ shall acce‘d@” ’i;,ﬁ
Done at Pans, the 16th of Aprll 1856

AGO B5921B



(Signed by Austria, France, Great Britain, Prussia, Russia,
Sardinia and Turkey. Acceded to by 42 other States. The United
States did not formally adhere to. this convention. See Hyde,
International Law, (1945), pp. 1917-1919 for an account of the
United States position). S . ‘
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APPENDIX B

THE DECLARATION .F ST. PETEBSBIEIR
(III Philiimore, Internqtiowl Lq_ :

On the proposition of the Imperial Cabinet of Russia, and,
ternational Military Commission hgving assembled at St, Pet
burg in order to examine into the expediency. of forhidding
use of certain projectiles in times of war ‘betwedn, civi]i ) R
tions, and that Commissmn havmg, by common agreemnt -
the technical limits at which the necessities of war, ought to.yie Igi
to the requirements of humanity, the undersigned are authorize
by the orders of their Governments to declare as follows:

Considering that the progress of civilization should have the
effect of alleviating as much as possible the calamities of war;.

That the only legltlmate object which States should. endeavor
to accomplish during War is to weaken the military forces of the
enemy;

That for this purpose it is sufficient to disable the greatest
possible number of men;

That this object would be exceeded by the employment of arms
which uselessly aggravate the sufferings of disabled men, . or
renders their death 1nev1table,

That the employment of such arms would therefore, be con-
trary to the laws of humanity;

The Contracting Parties engage mutually to renounce, in case
of War among themselves, the employment by their military or
naval troops of any projectile of a weight below 400 grammes, B
which is either explosive or charged with fulminating or in- =
flammable substances, Co

They will invite all the States which have not taken part i inthe: - j
deliberations of the International Military Commission assem_-}-_ R
bled at St. Petersburg, by sending Delegates thereto, to aceede: - - |
to the present engagement. Sl

This engagement is obligatory only upon the Contracti,ng;
Acceding Parties thereto, in case of war between. two or. 00
of themselves: it is not applicable with regard to. non-Contraeﬁim
Parties, or Parties who shall not have acceded to it. -

It will also cease to be obligatory from the moment, in:
tween Contracting or Acceding Parties, a non—Contraq
ora non-Accedmg Party shaIl join one of the bellig

AGO 5921B




The Contracting or Acceding Parties reserve to themselves to
come hereafter to an understanding whenever a precise proposi-
tion shall be drawn up in view of future improvements which
science my effect in the armament of troops, in order to maintain
the principles which they have established, and to conciliate the
necesmtles of war wnth the laws of humanity.

Done at St. Petersburg, the twenty-mnth of November
(eleventh of December), One thousand eight hundred and slxty-
eight. -

(Slgnatorles were Great Britaln, Austna and. Hungary, Ba-
varia, ‘Bélgium, Denmark France, Greece, Italy, Netherlands,
Persra, Pbrt(zghl Prussia, Russm, Sweden and Norway, Switzer-
land, Tu¥key, and" Wﬂrﬁenb‘rg‘ (The Un1ted States was not a
parl:y to tﬂis Deﬁlaré.tloﬁ)‘”_‘ e
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APPENDIX c -

OUTBREAK OF HOSTILITIES'm q g odihi e
HAGUE CONVENTION VI OF 18 OCTOBEBmlg%, -
) S LT S g
AIIXIOUS to ensure the security of mternatmnal commence:
against the surprises of war, and wishing in accordance with
modern practice, to protect as far as possible operations under-.
taken in: good faith and in process of being carried:out. hemrggy
the outbreak of hastilities, have resolved to conclude a- Gonveni
tion to this effect, and have appomted the followmg persons:aar
their plenipotentiaries: . CthAL 2
(Here follow the names of plenipotentiaries.)
Who, after having deposited their full powers, found’ m Qood
and due form, have agreed upon the following provisions: =~ "

Article 1

‘When a merchant ship belonging to one of the belllgei'ent
Powers is at the commencement of hostilities in an eneimy' pr1‘1:’ it
is desirable that it should be allowed to depart freely, either im-
mediately, or after a reasonable number of days of grace, and to
proceed, after being furnished with a pass, direct to:its pont: i‘of
destination or any other port indicated. ; e »

The same rule should apply in the case of a ship which:; ha,s
left its port of departure before the commencement of the war
and entered a port belonging to the enemy while still ignorant
that hostilities had broken out. W

Artlcle 2

A merchant Bhlp unable, owmg’ to. cucumatances oﬂ fb_: 3
majeure, to leave the enemy port within the period: contemp,[g, Til
in the above a.rtlcle or which wasg not allowed to leavgg canff. "
be conﬂscated { s Yo

‘The belhgerent may only detam it, w1thout paymgrg h )
pensation, but subJect to the obligatxon of restormg it a W
war, or reqmsitlon 1t on payment ‘of compensatio‘ I ‘i’

i b
R L Artlcle3 S g Wbﬂﬁ

Enemy merg:hant shlps which left th lag?: dﬁfgﬁ ;
before the commencement of the War, hd a )
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the high seas while still ignorant of the outbreak of hostilities,
cannot be confiscated. They are only liable to detention on the
understanding that they shall be restored after the war without
compensation, or to be requisitioned, or even destroyed, on pay-
ment of compensation, but in such cases provision must be made
for the safety of the persons on board as well as the security of
the shlp 8 papers. ‘ :

Affer touching at a port in their own country or at a neutral
port, these ships are subJect to the laws and customs of mari-
time war.

' Artic]e 4

Enemy cargo on board the velsels referred to in Artlcles 1 and
2 is likewise liable to be:detained and restored after the termina-
tion - of ‘the war: 'without : payment of compensation, or to be
requisitioned on payment of compensatlon, with or without the
ship. .
The same rule. applles in the £ase of cargo on board the vesaels
referred to in Article 8.

Article 5

.The present Convention does not affect merchant ships. whose
bu11d shows that they are intended for conversion into war-shipa.

Artlcle 6 |

The prov;sflonl -of the present Conventlon do not apply except
between contracting Powers, and then only if all the belligerents:
are partles to the Conventlon.

Artlcle 7_

The present Conventlon shall be ratified ‘as soon as posaible.
The ratifications shall be deposited at The Hague. The first de-
posit of ratifications shall be recorded in a procés-verbal gigned

by the réprésentatives of the Powers which take part therem and
by the' N%ifherlahds Mlmster for Foreign Affairs.’ '

‘The subsequent deposuts of ratifications shall be made by means
of a written notlﬁcatlon addressed to the Netherland Govern-
ment and ¢ ‘mpanied by the mstrument of ratlﬂcatlon o

A duly certlﬁed copy of the procés—verbal relatlve to the ﬁrst
deposit of ratlﬂcatlons of the notifications mentioned in the pre-
ceding paragraph, as well as of the instruments of ratification,
shall be at once sent by the Netherland Government through the
dlplomatlc channél to the Powers 1nv1ted to the Second Peace
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Conference, as well as to the other Powers whlch haye gdhered
to the Convention. In the cases, contemplate
paragraph, the said Government ghall at, [
them of the date on which it received the notifle: tion

Article 8

Non-signatory Powers may adhere to the. pnesent

The Power which desires to adhere notifies its inte
writing to the Netherlands Government, forwarding to it th
act of adhesion, which shall be deposited in the archives e
said Government

That Government shall at once transmit to all the other Powers_
a duly certified copy of the notification as well as of the act of ad-
hesion, stating the date on which it received the notlﬁcation. -

Article 9

The present Convention shall come into force, in the case of the
Powers which were a party to the first deposit of ratifications,
sixty days after the date of the proceés-verbal of that deposit, and,
in the case of the Powers which ratify subsequently or which ad-
here, sixty days after the notification of their ratification or of
their adhesion has been received by the Netherland Government.

Article 10

In the event of one of the contracting Powers wishing to de~
nounce the present Convention the denunciation shall be notified
in writing to the Netherlands Government, which shall at once
communicate a certified copy of the notification to all the other
Powers, informing them of the date on which it was received.

Article 11

A registry kept by the Minister for Foreign Affairs ‘shall give
the date of the deposit of ratifications made in virtue of Article
7, paragraphs 3 and 4, as well as the date on which the notifica- -

tions of adhesion (Article 8, parag'raph 2) or denunciation:
ticle 10, paragraph 1) have been received.

Each contracting Power is entitled to have access to thls regis-" '
ter and to be lupphed with certified extracts from it.

In faith of which ‘the plenipotentiaries have appended.. t
present Convention their signatures.

Done at. The Hague, October 18,.1907,.in a. singzl
which shall remain deposited in the archives of the
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Government, and duly certified copiés of . which ghall be sent,
through the diplomatic channel, to the Powers which have been

Invited to the Second Peace Conference.
(The United States is not a party to this Convention. )
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APPENDIX D

THE CONVERSION OF MERCHANT SHIPS IN'TO
WARSHIPS
HAGUE CONVENTION NO. VI OF 18 OCTOB@B 1907

S s den

Whereas it is deslrable, inview of the mcorporation inztime aﬂ_
war of merchant ships in the fighting fieet, to define the condi-
tions subject to which this operation may be effected;

Whereas, however, the contracting Powers have been. unable,
come to an agreement on the question whether the conversmn of
a merchant ship into a war-ship may take place upon the high
seas, it is understood that the question of the place where such
conversion is effected remains outside the scope of this agree-
ment and is in no way affected by the following rules:

Being desirous of concluding a Convention to this effect, have
appointed the following as their plenipotentiaries.

(Here follow the names of plenipotentiaries.)

Who, after having deposited their full powers, found in good
and due form, have agreed upon the following provisions:

Article 1
A merchant ship converted into a war-ship cannot have the
rights and duties accruing to such vessels unless it is placed urnider
the direct authority, immediate control, and responsibilities of
the Power whose flag it flies.
Article 2
Mercheant ships coverted into war-ships must bear the external
marks which distinguish the war-gships of their nationality.
Article 3

The commander must be in the service of the State and 'du"ly
commissioned by the competent authorities. His name must figure
on the list of the officers of the fighting fleet.

Article 4

The crew must be subject to military disecipline.

Artlele 5

Every merchant ship converted into a war-ship mu?&ﬂb&ﬂﬂe
in its operations the laws and customs of war.
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Article 6

A belligerent who converts a merchant shlp into a war-ship
must, as soon as possible, announce such conversion in the list of
war-ships. .

: Article ' -7 ' _
" The provisioris of the present Convention do not apply except
between contracting Powers, and then only lf all the belhgerents
are partles to the Convention

Artlcles 8-12

(Simila.r to Articles '7-11 Haﬁue Convention VI. )
(The United Sta.tes 1s not a party to this Conventzon )
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APPENDIX E

LAYING OF AUTOMATIC SUBMARINE C(j‘_
HAGUE CONVENTION NoO. VIt

(36 Stat. 2332 Treaty Serles No. 54
p. 2804) -

.‘Ma Dy

His Majesty the German Emperor, King of Prus’sia' (etc.)
Inspired by the principle of the freedom of gea routes“
common-highway of all nations; ’
-Seeing that, although the existing pos1t1on of affairs ﬁdk&b‘%f
impossible to forbid the employment of automatic submﬁ%@“
contact ‘mines, it is nevertheless desirable to restrict-and’ t‘fegtﬂate :
their employment in order to mitigate the severity of war and’w’: o
ensure, as far as possible, to peaceful navigation the secﬁrity 1
which it is entitled, despite the existence of war;
Until such time as it is found possible to formulate rules on
the subject which shall ensure to the interests mvolved pgll the
guarantees desirable,
Have resolved to conclude a Conventlon for this purpos BNt
have appointed the followmg as their plempotentiarie' : o
(Here follow the names of plenipotentianes ) oty
Who, after having deposited their full powers, found‘_ n. good
and due form, have agreed upon the followmg provisjons:. -

Artlcle 1

. It is forbidden: _ _

1. To lay unanchored automatic contact mines, except ‘when . -
they are so constructed as to become: harmless one hour at mést!
after the person who laid them ceases to control them; -
2. To lay anchored ‘automatic contact mmes which do. no DB,
come harmless as soon as they have broken loose. from" thé
moorings ; ‘ E

8. To use torpedoes which do not become harmless when they
have missed their mark." T S gl

Article -2 |

“1t-s forbidden to'lay automatic eontact mines: off Ahieketh
ports:of the enemy, With the sole object vf" intercelét
cial shipping. | e
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Article 3

When anchored automatic contact mines are employed, every
possible precaution must be taken for the securlty of peaceful
shipping.

The belligerents undertake to do their utmost to render these
mines harmless within a limited time, and, should they cease to
be under surveillance, to notify the danger zones as soon as mili-
tary exigencies permit,: by a notice addressed to ship owners,
which must also be communicated to the Governments through
the diplomatic channel.

. ) ) Article 4 :

Neutral Powers which lay automatic contact mines off their
coasts must observe the same. rules and take the same precau-
tions as are imposed. on belligerents.

The neutral Power must inform ship owners, by a notice is~
sued in advance, where automatic contact mines have been laid.
This notice must be communicated at once to the Governments
through the diplomatic channel. : :

Article 5

At the close of the war, the contracting Powers undertake to
do their utmost to remove the mines which they have lald each
Power removing its own mines.

As regards anchored automatic contact mines laid by one of
the belligerents off the coast of the other, their position must be
notified to the other party by the Power which laid them, and
each Power must proceed with the least possible delay to remove
the mines in its own waters.

Article 6

The contracting, Powers which do not at present own perfected
mines of the pattern contemplated in the present Convention; and
which, consequently,.could not at present carry out the rules lald
down in Art;cles 1 and 8, undertake to convert the material of
their mmea a8 #oon as possible, 80" as to b*rmg it mto conformity
with the foregoing Tequirerients.

- . Articles 7-100 = .
(Slmilar to Artlcles 6-9, Hague Conventlon VI)

Article 11

‘The present Convention:shall remain in force for: seven years,
dating. from the sixteenth day after the date of the first deposlt
of ratifications. .
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Unless denounced, it shall continue in force after ‘the explration
of this period.

The denunciation shall be notified in wnting to the Netherl, m]h
Government, which shall at onge. commumcata a duly fert: -
copy of the notification to all the Powers mforming them of the
date on whick it' was received. - S i 3"” *’”ﬂ g

The denunclatlon shal .only. hava gﬁegtgin
ing Power, and six months after the not:ﬁc
Netherland Government.

Article 12

The contrasting Powers undertake to reopen the” qq;g_f_:
the employment of automatic contaet mines six months’
the ‘expiration of the period contemplated in the first parnﬁr‘&
of the preceding Article, in the event of the questmn not’ havi
been already reopened and settled by the Third Peace Confélfen

If the contracting Powers conclude a fresh convention ' "
to the employment of ‘mines, the present Convention shall'q by
to be apphcable from the moment it comes into force. - " Pk

Article 13 .o EEE

A reglster kept by the Netherland Mmlstry for Fore?gn Af-
fairs shall give the date of the deposit of ratzﬁcatmns Thadé’ in,
virtue of Article 8, paragraphs 3 and 4, as well as the date 6f”th
notifications of adhesion (Article 9, paragraph 2) or of denu‘ncia-
tion (Art. 11, paragraph 8) have been received. -

Each contracting Power is entitled to have acceas to this ’rezlb- ’
ter and to be supplied with duly certified extracts from it, =~ ** .

Dane at The Hague, October 18 1907. . ..
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APPENDIX F :
BOMBARDMENT BY NAVAL FORCES

HAGUE CONVENTION NO IX OF 18 OCTOBER 1907
" (26 Stat. 2351; Treaty Series No. b42; Malloy, Treatles,
Vol. 11, p. 2814) '

(Here follows the list of Soverelgns and Heads of States who
sent Plenipotentlarlel to the Conference )

Annnated by. the desn'e to reahze the W1sh expressed by the
First Peace . Conference respectmg the bombardment by naval
forces of undefended ports towns, and vzllages, o

Whereas lt is expedlent that bombardments by neval forces
' should be lubJect 10 rules of general appllcatlon which would
safeguard the rlghts of the inhabitants and assure the preserva--
tion of the more important buildings, by applying as far as possi-
ble to this operation of war the principles of the Regulation of
1899 respecting the Laws and Customs of Land War;

Actua.ted accordingly, by the desire to serve the interests of
humanlty e.nd to diminish the severity and disasters of war;

Have. resolved to conclude & Convention to this effect, and have,
for. this purpose, appomted the following as their Plenipotenti-
aries;

(Here follow the names of Plempotentlarles )

Who, after deDOSItlng thel_r_ full powers, found in good and due
form, have agreed upon the following provisions:

Chapter ..I The Bombardment .of Undefended Ports, Towns
" Villages, Dwellings, or Buildings

Artwle 1 ‘The bombardment by naval forces of undefended
porl:s towns, v1llag'es, dwellmgs, or buildings is forbidden.

A place cannot be bombarded solely because auiomatic sub-
marine contact mines are anchored off the harbour.

Article 2. Military works, military or naval establishments,
depots of arms or war material, workships or plants which could
be utilized for the hostile fleet or army, and the ships of war in the
harbour, are not, however, included in this prohibition. The com-
mander of a naval force may destroy them with artillery, after &
summons followed by a reasonable time of waiting, if all other
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means are 1mposn1ble, and when the, ]oca} thorit:el have not
themselves destroyed theri within the’ tire “fived

He'incurs no' respbna;biji‘ty foi” any’ uﬂh%idh &!rg“ﬁa Wﬁfc
may be caused by a hwnbardmeh‘t under Sué’h’ clf T

v e 9 am«nsi-i
If for military reasons 1mmet} ate ﬂ?ﬁ _ ‘
delay can b allowed the gnemy, it is’ undersﬁ: dmc at the'p
tion to bombard the undefended town holds good,” a8 In %
given in paragraph 1, and that the commander shall’ tals
measures in order that the town may suffer as little harmias

possible.

Article 3, After due notice has been given, the bombardment
of undefended ports, towns, villages, dwellings, or buildings
may be commenced, if the loeal authorities, after a formal sum-
mons has been made to them, decline to comply with requisitions
for provisions or supplies necessary for the immediate use of the
naval force before the place in question.

These requisitions shall be in proportlon to the resources of
the place. They shall only be demanded in the name of the com-
mander of the said naval force, and they shall, as far as possible,
be paid for in cash; if not, they shall be evidenced by receipts.

Article 4. Undefended ports, towns, villages, dwellings, or

buildings may not be bombarded on account of failure to pay
money contributions.

Chapter II. General Provisions

Article 5. In bombardments by naval forces all the necessary
measures must be taken by the commander to spare as far as
possible sacred edifices, buildings used for artistic, scientific, or
charitable purposes, historic monuments, hospitals, and places
where the sick or wounded are collected, on the understanding
that they are not used at the same time for military purposes.

It is the duty of the inhabitants to indicate such monuments,
edifices, or places by visible signs, which shall consist of large
stiff rectangular panels divided diagonally into two coloured tri-
angular portions, the upper portion black, the lower portion
white.

Article 8. If the military situation permits, the commander of
the attacking naval force, before commencing the bombaal'dmeﬂ'ﬁ '
"must do his utmost to warn the authoritles

Article 7. A town or place, even when taken by storm,_ mgy
not be pillaged. ' .

"’}2. it
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Chapter IIL Final Provisions |
Article 8. The provisions of the present Convention do not ap-
ply except between Contracting Powers, and then only if all the

belligerents are parties to the Convention.
A'rtzcles 9~-18. (Slmllar to Artlclea 7-11, Hague Conventlon VL)
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APPENDIX ¢
* CERTAIN RESTRICTIONS WITH REGARD TO 'I%HE' XER

His majesty the German Emperor, ng of Prussla (etc ) $ik

Recognizing the necessity of more effectively ensuring: than
hitherto the equitable application of law to the mternational‘ re-“
lations of maritime Powers in time of war;

Conasidering that, for this purpoase, it is expedient, in glvmg up
or, if necessary, in harmonizing for the common interest certain’
conflicting practices of long standing, to commence codifying in
regulations of general application the guarantees due to. peaceful:
commerce and legitimate business, as well as the conduct of hos-
tilities by sea; that it is expedient to lay down in written mutual
engagements the principles which have hitherto remained in the
uncertain domain of controverasy or have been left to the dislcre-_t
tion of Governments; ’

That, from henceforth, a certain number of rules may be made, .
without affecting the common law now in force with regard to
the matters which that law has left unsettled; '

Have appointed the followmg as their plempotentmnes

(Here follow the names of plenipotentlanes ) '

Who, after having deposited their full powers, found in good ".,
and due form, have agreed upon the following provisions: e

Chapter 1. Postal Correspondence

Artzcle 1. The postal oorrespondence of neutrals or belliger-;

«««««

the high seas on board a neutral or enemy ship, is mvxolpblef"
If the ship is detained, the correapondence is forwarded by he
captor with the least possible delay. e
The provisions of the preceding paragraph do not apply, tn
case of violation of blockade, to correspondence destined for -or
proceeding from a blockaded port. ' .
Article 2. The inviolability of postal correspondence does pot -
exempt a neutral mail ship from the laws and customs of m@
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time war as to neutral merchant ships in general. The ship,
however, may not be searched except when absolutely necessary,
and then only with as much consideration and expedition as
possible.

Chapter II. The Exemptlon from Capture of. Certe.in Vessels

A'rtzote 3. Vessels used excluswely for ﬂshmg along the coast
or small boats employed in local trade are exempt from capture,
as well as their applicances, rigging, tackle, and cargo.

They ceage to be exempt as soon a8 they take any part what-
ever in hostilities.

“The contracting Powers agree not to take advantage of the
harmless character.of the said. veasels .in order to use them for
military purposes whlle preserving their peaceful appearance.

Article 4. Vesgela charged with, religious, scientific, or philan-
throplc missions are llkeWJse ex,empt tmm capture, .

Ohapter III Regulations Regardlng the Crews of Enemy Mer-
- chant ‘Ships: Captured by a Belligerent ‘

Article 5. When an enemy merchant ship is captured by a
belhgerent such of its crew .as are natlonals of a neutral State
are not made prisoners of war. '

The same rule applies in the case of the captam and oﬂlcers
llkew:se natlonals of a neutral State, if they promise formally in
writing not to serve. on an enemy. ship while the war lasts.

Article 6. The Captam, officers, and members of the crew,
when nationals of the enemy State, are not made prisoners of
war, on condition that théy make a formal promise in writing,
not to undertake, while’ hdstllltles last any service connected with
the operatiohs of “whr, ©

Article 7. The names of the persons retaining their hberty
under the conditions:laid- downi!in-Articlé 5, paragraph 2, and in
Article 6, are notified by the belligerent captor to the other bel-

llgerent lThe latter 1s orbldden lmowmgly 1;0 employ the same

persons.’

Aﬂtole-a? The provmlons of the three recedlng artlcles do:;

not apply to shipe taking part in ‘the hqstxlit 5.

Articles 9-14. (Simllar to Artlcles 6—11 fIag'ue Conrentlon VI) |

Ty e
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"IN NAVAL WAR;J: & 1n neewﬂi.

HAGUE CONVENTION NO. XIIi GF 18’ O‘é'rﬁﬁﬂ:h%m E
(86 Stat. 2415; Treaty Series No. 545; Malloy, Treaties‘,m,,m
Vol. II, p. 2652)

Hls Majesty the German Emperor, ng of Prussla, (eﬁq,)ﬁw

With a view to harmonizing the divergent views which, iuﬁilge
event of a naval war, are still held on the relatjons b;atweent
neutral Powers and belligerent Powers, and to antlclpatm the
udliﬂcultles to whlch such dwergence of views might give r}s het

Seeing that, even if it is not posmble at present 1;0 conegrt
measures applicable to all circumstances which may in practioe
_ occur, it is nevertheless undeniably advantageous to frame, as’
far as possible, rules of general appllcatmn to meet the case
where war has unfortunately broken out; ¢

Seeing that, in cases not covered by ‘the present Convention, it
is expedient to take into conmderatmn the general princlples of
the law of nations;

Seemg that it is des1rable that the Powers should 1ssue ed
enactments to régulate the results of the attitude of neutm 1t‘§r
when adopted by them, N o

Seeing that it is, for neutral Powers, an a.dmltted duty to hp y
these rules impartially to the several belligerents;

Seeing that, in this category-of ideas, these rules should not, in_
principle, be altered, in the course of the war, by a neutral Pq er,
except in a cage where experlence ha.s shown the necessx fgf
such change for the protectlon of the rxghts of that Pp k,J:.ik%?sm

Have agreed to observe the following common rules, whlch can-
not however modify provisions..laid down in existing ge ét‘ﬂi’

treat:es, and have eppomted as their plempotentlg,ries Psm w e

(Here, foIlow the names of plenipotentxanes,)’ ety i i
Who after havmg deposlted their full powers, found ip, "*ﬁ“ E
and due form, have agreed upon the followmg provisions: .

T
“Qgt.

Article 1 ) L
IR GO i v W%m} [rikgen
Bell;eerents ar¢e~ bounﬂ tq respect, She-savebsian
tral Powers and to abstain, in neu ral territory o
AGOl 592:3




waters, from any act which would, if knowingly permxtted by any
Power, constitute a violation of neutrahty N

Article 2

Any act of hostility, including capture and the’ exercxse of the
right of search, committed by belligerent war—ships in the terri-
torial waters of a neutral Pawer, constitutes a violation of neu-
trality and is strictly forbldden. .

Article 3

When a shlp has been captured in the terrltorlal waters of a
neutral Power, this Power must emiploy, if the prize .is stlll
within its ‘jurisdiction, the means' at its dlsposal to release the
prize with its officers and-trews, and to intern the prize crew.

If the prize is not in the junsdlctmn of ‘the neutral Power, the
captor Govemment on the demand of that Power, must liberate
the prize with its officers and crew. (U 8. Reservation, to last
paragraph of this Article.) .

Article 4

A prize court cannot be set up by a belliger,ent on neutral
territory or on a v_esel in neutral waters.

' Article 5

Belligerents are forbidden to use neutral ports and waters as
a base of naval operiations against their adversaries, and in par-
ticular to erect wireless telegraphy stations or any apparatus for
the purpose of communicatlng with the belhgerent forces on land
or sea. : ,

Artlcle 6

The supply, in any manner directly or lndirectly, by’ a heutral
Power to a_ bellig'erent Power, of war—ships, ammunltion, or war
material of any klnd whatever, is forbidden

Artlcle T

A neutral Power is not bound to prevent the export or transit
for the use of either belligerent, of arms, ammunition, or; in
general, of anything which could be of use to any army or-fleet.

Article 8

A neutral Government is bound to employ the means at. its dis-
posal to preVent the fitting out or arming of any vessel thhin lts
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