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INTRODUCTION SRR

CHAPTERT [ v

i" i)ﬁ Sl b -

41; Genmeral. This text is designed primarily
fow-the lawyer participating in a general court-
martial. It is.entitled “Trial Procedure” for
want of a better description. Perhaps, “Legal
Administration. of Courts-Martial” would be a
more accurate title, since it is doubt:t’ul that in
criminal trials there exists a true dichotomy of
“substance” and “procedure’.! The subject mat-
ter does concern itself with definite rules affect-
ing .the presentation of the case, however,
rather than with suggested tactics and tech-
- niques. Because the law is a seamless web,
there: is some unavoidable overlapping . w1th
-other. arbitrarily-drawn compartments of the
general subject of military justice:. Evidence,®
Substantive . Criminal Law, Junsdlctlon, and
Appellate Review ? and. Penology An under-,
standlng of ,_.theee other area.s is neodessgry.to,

¥

1 For ‘Instarics, - only ﬁ]onkma can define orh’nqa Detenaea thereto
are thuy “substantlvdt 'The. ﬁ"a]uatqn tehara%n [in t{he Manual] of
any such statemént o! subatan Ve law. ceﬁerutes no valldlty for

mode tHerein, purspent. to the. qntborltg qo ar
the Uniform Code, Uhlted States v. Smlt‘l'n
CMB 105, “United States. ¥, :Swilth, ' 18’ mgoﬁq
3 (1068), at 475, 476. Yet Congrédsa indlres
President - to- define. crimigs through -Hify ot ¢
issning dlaciplinary and administrative ros\;lat ona, o'l
92 UOMJ. While Congress, under -Avtlbié?6, ‘Hhd? tmﬂw@tﬁe
President {0 presoribe rules.of procedure, \thysst uildy, @?ﬁfﬁ? ‘g&
Inqonsistent with the ruies of procedure’ which Qongress lth <l
enacted (see, e, Atticies - 4047, UCMIY; Mndny “ﬁ‘*“ﬂlﬁﬁ
based- on. the. Constitution ;- [Burne v. Wilsan, ‘§48 Tif:187 (*}%]ﬁf
and which constitutes the framework of military dueg: prooa b
the rules which guarantee "the millitary* bdoused ‘s Fal¥ | MMT%{
example, the rlght  to be rapresented by an:; Ppppjntqd‘ iy,
lpwyer .at the, trlal of a serlous ol’!enso——are progpdurnl" in m\turo,
nlti:ouuh ‘they confer “lubstantlve" rlﬂhu upon ‘the ° ucdséd

’DA Pam z'r-m (1002) R : o
a]:!A Pam 21'-1'[5—1 (1962)
4 For & détalled’ ‘digoudaton -of . iHe Proaident's rulo-makihn poveer!

see Wood, *The Rul‘-Mak!ng, {Power,”" an unppblished: theslp . pyh-,
mitted to The Judge Advoonts Genersl's School, U.8. Army (1963).

d by ress in,
*t‘:rsoﬁw ot 92
T %HGM&

\ the

n'

!1 l‘\lq
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the ame. Suoh s quite-unlke+thd; Exeuutive -promuigaiion.of a

o!.

: tembim

References: Article I, Section 8, Clause 14, United States Gonatitutlon; Article 36. ‘ e
140, Uniform Code of Military Justice; Executive Order 10214, February: _ _
B, 1951 page ix, Manual for Courte-Martial, 1961, :

appreclate the reasons underlymg the rules
governing the trial itself. -

2, Format Th1s text takes up the proceedings
from the time the charges are reférred to trial.
After dlscussmg the’ appointment of ‘the’ court,
several chapters are devoted to the diities and
quallﬂcatlons of the actors in the drama that
is then, in subsequent chapters, developed in the
chronological order that events normally” oceur
in a military trial, and ends with the sentence.
This organization necessarily posed probleins,
because the Code and the Manual for Courts-
Martial, which are the principal sources of the
law of military criminal procedure themselves
are not set forth with a view to such develop-
ment. Thus it is hoped that one principal ac-
complishment of this text has been to ‘collate,
at one pertinent place in the. text, the various
rules scattered throughout the Code and the
Manual, together with relevant case law.

The case law itself is, wherever possuble,
w1th1n limitations of space and relative im-
portance,cited verbatim to 111ustrate the propo-

's1tlon of .the textual materlals. Often, to save.

the fawyer time, these, casés are’ digested. In
aﬂg’é@ '*of#develomm&law the-text poses frequent

Hynothiatipalaiestiohs, Shig lending iteelf a8a
lmiolm hmmeviewnm‘ticles, g'emna;ne

fhi 'éé‘ﬁ:‘im?ﬁéﬁfﬁ

94!

theis

ak ‘n:gurfo'w 4Vital toan un-
ls fext i is an appreciation and
é”sounne' of “the rules-of pro-
ce ur of.uﬁle ‘nature. of, the rule-making
power. dnly in this way can the-reader begin

1



to assess the validity of the rules and prophesy
the outcome of cases.

Initially, the “power”—or physical capacity
to make and enforce procedural rules—must be

distinguished from the “right”—or legal. au~.
thority to do so. The latter is derived from tfle '

Constitution which gives the Congress the right |
“to make Rules for the Government and Regu-~’
lations of - the land and naval Forces”.t Al- ..

though some writers argue the contrary,® unless

Congress itself has used this:autherity in given ..
area, the President may act under the authority- -
delegated to him by Congress in ‘Atticle 36 6

the Uniform Code of M111tary Justice.” ThlS
article provides in: part: - y

(a) The procedure, 1nc1uding ihodes of
_proof, .in, cases. hefore courts-martial .
may, be, pre&crlbed by the Presudent by
regulations which shall, so far as he deems
: practicable, apply the principles of law and
. xules. of evldence generallyf recognized. in’
the trial of, crlmma,l cases in the Umted
States; d1str1ct courts, but wh1ch shall not |

ot

{

be .contrary to_or 1ncon51stent w1th this N

. Code...

fii
5 U.8. Copst Art I lB Cl 14. .
‘See Bnedeker, *“Military ‘Tustles Under the Uniform 'Code™ (1053
ed.) . 'at 391 The complete rille-mieking power 5'in 'Congress, .and the
President;: may mnke rules: governing procedurea before uourt-
martial only when expressly ‘authorized to de so by Congress, .

7 United States v. Simith, 18 USCMA 105,'82 CMR 105 (1862)
and see Bverstt, “‘Milltary Justlce In the Armed Forces of the.
United States” (1980 ed.), at p. 8t The President, as commandefr'
in chief, may promulznte certain orders relating to military justies,
such authority being based oh Art. II, Sec, 2. of the ‘Constitution,
The Uniform Code of Military Justice will henceforth be reterrud
to u.s "UOMJI" or the "'Cpde.”

$Bee J ndge Quinn's opinion in Unibed States Ve Hooper 5 USCMA
391, 18 CMR 15 (19865,

s The Manudl for Coufth-Martial, 1951, will’ hencaforth be referred
to- 4. the: “Menual” *or {MOM,” 1861, - .. .

0. Faor lnpuu;ce DRTp. 55 of the Manual allows the court members
to ueak Hé conveninc authorltys advice on the'quéstion ‘of whether’
the eviddme Is .at-fatal; virfance with the ellegation, Thig provision
of thq Manpal wgp. lnégitp conﬂiot illegally, wlth Artiele 51 of the
Codé, giving the lhw der the ‘Hght to ‘rule on: { Intérloeutory’ tuce:
tlondm Uritsd Statds: vl Gohapler;12 USCMA 90, 30- CMR 90..(1961).

1 .. Artlele 87, i unl) wial com and infuence; Art.
88, nuzranteﬁng an m?& up;klnt:d fzcdunseln" Art 1, req:ﬂrinc
the law officer to make “intarlocutory"” rulinn . o

1 Burng v. Wilson, 346 U.5, 137 (IBBB)

1 For instapce; “lvUﬂiW N N GM 15134 81
CMR 99 (1261) the Court dim‘i? i eﬂﬂ:\wi ]}I{H ?v "budahse

the, Arty hid' not’ bedeh dBi8 €l obiBIY g w‘u« W IBEGVIENE
vequest £p:; ohtaln, an gﬂi;dwglb z;;om;m‘gtaqrypdq ?Y&‘ﬂ@ 9{1 A
=)

Ppost=trial reviqw was | atuek d ‘on n l}. @ oourt,
oft éoum, iad ' hé ﬁbﬂ u 4 to ol Etlum:'m WM G DE

‘M Pava. 187, MCM;ABBLI Y e i i gl raveon

2

Although Article 140 of the Code apparently
authorizes in broad terms the redelegation of
the Article 36 rule-making authority, at least
one judge of the Court of Military Appeals

.helieves that Article 140 permits redelegation

of only administrative, as distinguished from
judicial, functions.® The President has exercised

“i}ig duthority under Article 36 in promulgating
the Manual for Courts-Martial,? together with

various subsequent amendments thereto.

“a, Manuat contrary to Code. Since Congress

_has pI' ohibited the President from making rules

of prodedure “contrary to or inconsistent with
[the] dode”, such rules are invalid.* In decid-
ing wHether such conflict exists, certain: Code
al‘tlcles ‘which are written'in -broad terms,
permlt ‘correspondingly broad interpretation by
the Court of Military Appeals. Here'the transi-:
tion' fromi the rulesthaking “right”” to the rule-
makmg' “poWe " may begin: There is no direct.
Vi 6 ‘the Gourt's-decision if the Court
deci‘de§ 'ty 'pgvetde 'a conviction, by finding that
thieMénuhl provision in question conflicts with:
tHe 642! the' Govednmient hak fo remedy ! from’
eveh aﬁ”arbﬂfd@y fruling';’ othét than the im-
pt’acflcfscl*ﬁﬂé ‘of ’refusmg to ‘felease a confined
prisonét ‘and’ defending’ 'a- subsequent habeas

-corpu*é procée&ing' “Thus, in practlcal effect,

the ‘Court” of “Military Appeals has'the rule:

: makmg‘ ‘ﬁa*tber, 4t least where it ¢an enforce its

editts thicugh the negative device of reversing
conviétiofis ‘which come to it for review under:
provisions of the Code.’* Where, however, af-
ﬂrmative, collateral administration ..-action
would,be thé solé method of attempting to ‘ens
foree-ita rules, -such powser.is. Jackmg because
the Udiirt does not possess the égsential admin-
lstratlve machlnery and personnel :

A1) LA
“ b Manual and Cod 'ent sWh)eremelther the
President nor Congréss. ¥, piesétibed a rule
to cover: &’ procedurfab qu‘es@ion,n probably - the
best.source of guiiatics Wallld be, the applicable
Federal ‘rulé, *HMerej#unlike: the sManual. state-
ment " exPrEsI ABPIIRE Gch & rule, ofi an’
emdenmaquuasbi@nwwmhe -Manual is silent

a8 to the APBUCIHI RIS s1 10y Tor procedury]

rules’ when neither the Code.nor . the ‘Manual

.........

Qmuwﬁm&mMallmwsmmppsa]snhgs shown. a pro-
PHRTEY, t gt fiest to-the Federal tule; and



-

then apply it, if it is compatible with the mili-
tary community.i® S o oo

¢. Code silent; Manual rule Conflicts - with:
Federal rule. There have been no express:hold-
ings by the Court in this area, probably because
it can “interpret” the Code!® to find an implied
limitation on the Manual rule; in addition, thé
undérlying concept of military due process sets
a minimuri lével that the Manual rule must®
reach. Nevertheless, in dictum the Court has
indicated that it would apply the Federal rule.
in such a case, where no cogent military prac-
tise would militate against doing s0.1 Such an
attitude seems to have at least some support
in -the pertinent phrasing of Article 36 which
provides that the President’s rules of procedure
“shall, go far as he deems practicable, apply the
principles of law . .. generally recognized in
the trial of criminal cases in the United States
district courts. .. .8

The question naturally arises as to whether
the emphasized portion of Article 36 is intended
to limit the President’s discretion in promulgat-
ing rules of procedure: that is, where the pe-
culiar ‘structure of the military community
provides no valid reason for a Manual pro-
cedural rule that departs from a recognized
rule of Federal criminal procedure, is the
Manual rule invalid? This question has not yet
been squarely answered in a situation arbi-
trarily labelled “procedural” (as distinguished
from an _f‘gviden_tiary” one), although the
Court’s approach to the problem raised by .a
Manual rule of evidence should be of equal
assistance. . . .

1 See United Statés v. Knudson, 4- USCMA 587,15 CMR 181
(1064), at 6BO: “We have repeatedly held that Federal practice ap-
plies to courts-martisl procedures i mnot Incompatible ‘withmillitary -
lnw or the special requirements of the military establishment.’ v

1 B.g., Unlted States v, Kraskouskas, § USCMA 607," 28 CMR
287 (1058): The Court interpreted the word “gouhel™ 15" “Avtidla
38, UCMJ to mesn a lowyer, when defendlng “beforg' o gatidral
court-martial, This holding was in the face of & Tong Dracticl of
permitting accused, in eddition to hia right to be represented’ by tn
appointed milltary lawyer, Blso to be represented by a Iy :ofﬁ&é‘r.

37 Unfted Stetes v. Knudson, supre note 16, '

1 Emphasls suppiied.

1#13 USCMA 106, 3_2 CME 186 (1962).

* Para. 140c, MCM, 1951

2 Ag get forth in Opper v. United Btates, 348 U.S, 84 (1868).

.13 USCMA. 106, 122, 128, 82 CMR 105, 212, 223, )

2313 USCMA 106, 122, 123, 32 CMR 105, 212, 228.
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. In this connection, in the landmark.case of
United States:v. Smith,1® the Government. asked
the Court to reject a Manual rule of .evidence?®
that required, as corroboration of a confession,
some, evidence—independent of the confession,
—of every element of the offense charged, ex-
cept. the identity. of the accused. Government
appellate counsel correctly pointed out that the
applicable Fedeyal zule*! required less corrobo-
ration. In refusing to reject the Manyal rule,
Judge Kilday pointed out that the particular
rule S o

not being contrary to or inconsistent with
the Code, and not conflicting with other
Manual provisions or principles of- military
justice is a valid exercise of the delegated
power [under Article 36] and has the force
of law.2

While agreeing with Judge Ferguson. that-the
military structure presented unique reasons for
rejecting the Federal rule, Judge Kilday re-
fused to adopt such a rationale as 2 basis for
his decision, preferring to give the Manual pro-
vision binding effect. On the other hand, from
his dissent, it appears that Chief Judge Quinn
—_absent compelling reasons to the contrary—
would reject a Manual rule of procedure in
favor of a recognized Federal rule: ‘

As early as my dissent in United States .
- v. Uchihara [1 USCMA 128, 2 CMR 29 .
(1952) 1 I acknowledged that the Manual's
procedural statement in this specific area
“ig binding upon us.” But the particular
command of the Manual is a command to -
follow the rule “of common application in
the Federal courts”. . . . That rule was '
gettled by the United State Supreme Court
in the Opper case. In accordance with the
- “Manua] provision and with the dictate of
. Article 36 . . ., that as far as practicable
.ithe' President shall prescribe “rules of
iiovidence generally, recognized” in the reg-
.1 ulap-Federal . courts, I would follow the
4 Federalruled.. . o0 o :
pohr de ednln ind

;-é:-:‘e4.liﬂypothemlc;alx pﬁbblems. a. During time of

wa, the President, by an Executive Order,
.delegated. to. the Secretary of Defense his pow-
‘eps upder Axiele 36. The Secretary of Defense,

pursuant: to this Presidential authority, then

3
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pﬁbmulg'ated ‘o Manual Amendment. forbldding |

. sll'glvillan:counsel from entering active combat

Breag i(Area A). Private X “gubsequently -ig:
pharg‘ed"-with & rape committed in- Ares A,
whieré it is essential to try the cnge:- Hisi request

for' eivilian counsel is' denied because: of the "
Séeretary’s  directive. As appellats’ ‘defefife -

counsel, what are your arguments' o réetsfing’ 1 Ve ral rules
X's conviction? Consider: The applicaliiity”of = PIo0oAral Tules

Constitutional . rights 'to. the ﬁiiliﬁgﬁ-‘;?‘, (860
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CMR. 244 (1960) ; the extent of the Codg right .
to representation by eivilian counsel. CM. Grif-
fithe 18 CMR 854 (1955) ; the legality of the
Priggident’sdeélegation of the rule-making au-
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- i:b. What would be the efficacy of an amend-
ment to. the Code (a) enacting into law those
DTORe! made: by the President and

«xeporied 90 days beforehand to;Gongress-and
. {h).making such rules “binding

.on the United

States Court of Military Appeals”?
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Section L

A trial is the adjudication, of a dispute by a .
court which had Jurlsd1ct10n over the partles
and the dispute. “Jurisdiction” is simply the
power ‘to -decide and- dispose of the' contest.
Bacause the dispesition of a criminal trial may"
involve jailing' a defendant or putting him to-
death: 1t is cruclal that the court havs power to
d:so.

Any Federal court’s power to try crlmlnal
ca.ses and 1mpose pumshment is the soverelg'n

'i'.
‘US Qomt nrt 111, ﬁ 2 “The Judicial Power shall. qxtend t@,
all"enbgs . . . arising under ... . the' Liaws :of the United: States®
U4, Conat Aft 1,°§ 'B. 'The estahlishment of: ‘godrtssmartial et
"necefssury and proper for oarrying inte Exesutio ':ﬂ regoing. :
Powers.” ‘It is possible’ that the Presideilt has-& grenran] “powsr’
to-establish courti-martial In. virtue 'of hix constitifioviel: uponsts .
bility as Commander in Chief. ee 1.8, Const, Art. II,:§ £; Un ted
Stetes v. Swalm, 28 Ct. Cls, 221-22 afd. 166 us. 88 (18 8y
(President had power to convene court-msrtln] without speciﬂc
Conjresaionel - huthorlention )+ - 1THE"  loous ™" of. poltdr “ 46" wstablish
courtseartisl may thus, lie on one|-of }hqsq hpgy: and;. undefined
bordeilines between Ieklslatf re and gg:acutlve Cf Younsstown Sheet
& Tibe Cb. ‘v Sawyer, 34§ USUE70 (1061} Ady such “inherert” '
Presldentlnl bower inﬂhls ArS, bowovnrn prgh];bly remains in.
sbeyance to the éxt.ent that Com:ress hias oecupied the fleld by
Jogislation, Gf, UGCMJ, At 86 providing hat-tHe Preaident’ ‘may

7

. presorlbe the rules ‘of “progeduyre’ -and. modes Of proof befora:peourtss

martial, so long 83 they are not contrary to or ineonsstent wtth
the Code. The President exercised this power in Executive Order
10214, February 8, 1961, by prescribing the Manual. Although the
Cotirt:-of Military Appedld ‘has attempted 4o i-ewnclle thé: Code
and Manuul proviajons whenever popsible, [see Untieﬂ Sthtes V...
Lucss, 1 USCMA 19) 1 OMR 19’ (1961),T lt. has judicia]ly reviewed-
erid i il figd: thode . provisibna . of ‘the Msnual. “that it Wes * folind "
inconalstent, ; with the .Code, See, 8y, United Btates v, Varmadope, -
8 USCME 71, 86 CMR 251 (1968} ; 1 Unitet; States v, pr}ce 7 Us.
CMAT550;/28 CMRB4 (1087); United Sthtes’v. Jentina/ 7’ USOMA ¢
261, 22 -GME, 51 .(}%6) T.Initeﬁ Etptes v, {Rogeto, 8, USCHA 148,
11''CME 143
LT *:fs* ‘Art ui[ 31, et
+ g Cohets LAI YT 3 2 Art ﬁl, g a.
s LIOM T fArtsu%v*afh s

‘Sef. Mpdel, Foim o r

4, DAPH,

a'igpnintlns Ge:\arsl 1Goqrt-ugrtlgl. .

%‘
i gd pﬂh’ﬂi ﬁb_ﬁqmn u ;;%" AI‘ G e o me ain sl
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Referenoea. Arts. 28-24, 25(&) @), 29 34 UCMJ, para 5a(5), 833,._‘3_

INTRODUCTION

,power of the United States, Civilian Federal

" criminal courts derive their power from Article

III of the Constitution as judicial courts of the
United States.? A court-martlal however, de-
rive its -authority from COngress power to
“make Rules for the Government’ and Regulh-
tion-of the ]and a.nd naval Forces "e

Clvxhan Federal cr1mma1 courts are estab-
lished by Congress.? The Judges are appointed -
by.-the President with theé advice and consent of
the' Sena.te, #nd have tenure during good be-
havmr.‘ Congress, ‘however, has delegated to.
the President, the ‘Secretaries of the military
departments ‘and varidis commanding officers
iri "the Armed Services the power to convene .
courts—martlal and appomt all the personnel
thereof L

B

‘When a- c1v111an Federal ‘court. is estabhshed
it remains cdntmuousljr in ‘existence. Whethér .
it is in: session or :in vaca.tlon, it may- ‘handle
various:aspects of any case before it, pursuaht

to its established rules of procedure. It.gen-.

-has-«power: to hear anddetermine . sll

T

erally:.
PEBHAL ¢riminia] ¢ass

aad

trict. The court-martial; hotvevel, Sigtan’ ad hoc
tribiifidl which' Es‘;jri;;gs“in’gj” gxidgelice ‘only. o
the Gider.ols commander authorized to convene
it (the‘ “dom‘feh?ihg“‘”ahthéri‘ty”) Although in
O T SRIREE litldtaIER 1y fhereatter,s in pracs
Aol ome .of more cases referréd”
wiw‘f& eEnen ‘:?Ziﬁz. éﬁfnhnently sdJOurned qt.
mugtb fé%}fhﬁcséd ofil
hﬁ%’fﬁe i’q‘fn Ny appomted to.it by.the.conw:
véféﬁxg‘*hﬁtﬁtﬁ-ﬂy’ Thidesd the "courtridrtial ‘i

%

AR

'srlﬁmaz‘thhmults dis-.

f‘-qualrﬁed persorns _y_tho’ ‘

SEai



that group of persons, no more and no less.?
Likewise the . court-martial has power to try
only the particular charges against an accused
that the convening authority refers to it for
trial. It is apparent that every court-martial is
a unique creation and that many factors deter-
mine whether a particular court-martial has
been legally brought into existence. All these
factors are potential issues in every case, Un-
less the court-martial was legally created and

the particular charges were properly referred .

to it for trial, it cannot exercise the power of
the United States to try a criminal case and
impose punishment, C

FRan

1. Convening . authority.. a. Genergl. Under .
the Code, only those persons designated in
Arbicles 22-24 have. the power to: appoint and
convene courts-martial . Before the. present
Code, following World War II, there were num-

*4Aa an entity, the court-martial in actual praotice thus resembles
the oivillan jury—a parileular group of persons appointed for ome
or more trials of cases that may be referred to it, brought to-
gether (“convened”) for the particular trial or trials, and then
disbanded.. - ) . . . .

? United States v.L.,Emeraon. 1 USCMA 48, 1 CMR 43 (1851).

W 8ee UCMJ, Arta, 22-25; MCM, para. 6, 86; AR 310-10, para.
87. (20 Bep. 61}, i

M See Vanderbilt Committee: ‘Report, para. 6 at pp. 8-10; House
Heartngs at 622-38 (views of the New York City Bar Association),
at 684-36 (New York County Bar Association), at 7T15-24 (Amerl-
ean Bar Asgociation). But see House Hearings mt 783800 {views of
Col. Frederfak B. Wlener), nt :1121-24, (W. John Kenney, Under
Seorstary of the Navy), at 1118-15 {Prof. Edmund M. Morgen, Jr.,
Hervard Law School Chalrman of the committee that drafted the
Oodd: a8 mroposed leglalatton, at ‘request of Secretary of. Defenss).

% Sea. H.R. Rep. No. 481, $1st Congross, 1dt Session at 7-8 (1949),
Sen. Hep, No. 486, S1st Congress, 1st Session at 8-6 (1949). Both
comtitittees thoight thers was no praotieable alternative,

¥Bes UCMI, Art. 87 (proserlbing unlawful command influence
of court-martial Proceedings). Whoever knowingly and intentionally:
falls: tg comply’ with Artiole 37 thoreby himsalf commits an offense
trighld By, .court-martial. See UCMI, Art, 03, . -

-1:. poﬁ. J}r}. a5{d) (2) (emphasfs gupplied). For qualifications
of ihembers,’ sed #irfra, thapter V, section II )

#Bows UOMI, -Art. 85(d) (2) ; MCM, ‘para. 5; United States v,
Alln, 5/UJOMA 1026, 18 CMPB 250 (1055) (dietum),”  , :

OM 400981, Qwens, 27 CMR 658 (1089), The board of review ..
stated thht{the decliioh was solely within the discretlon and respon-
albility of }the gonvening:;authority, end. so long ad ke ‘personally |

tad, the boﬁrd conld not presume to review his mental. operations, ',
no# ‘shodldf ‘ite' BAREH: spuculbte ‘thut e had' not- conaplentiously fuls -
m fﬂ' &Tﬂﬂﬂ#ﬁ‘ﬁ"”? AbAply, because he avalled; himaslt: belithe;,

i Iila

ponslpillty - simply. heceusé . he pveiled himpelf -of - ihe .
stafti WNalitarioe} ¢ mys?ﬁmuww .&-_*Mﬁhdﬁﬁwgfﬂﬁi

PUERORS. P Ipgtating S portormience: of Lis: dutien.: o7, OB,
e .

“It is generally true that military courts-
martial must be convened strictly in accordance
with the statute.” . . .* It is not always clear
what those requirements are, however, or
whether a particular procedure is required,

- or merély advisable. This chapter will analyze

the proper procedure for appointing and con-
vening a court-martial, and referring charges
to it for trial. Since the court-martial is the
personnel assigned to it, sectlon III 'of° thié
chapter will discuss the effect of various
changes in the personnel of the court-martial

-after its initial establishment.

N ey
vl Yot e b

 Sectlon IL INITIAL, BSTABLISHMENT OF '8l COURTAMARTIAL

i

erous complainty of unfairmess congerning the
mjlitary justice system. Many believed that one
of the only solutions was to take from the hands
of commanding officers:the power .to. appoint
and convene courts-martial.*. When enacting
the UCMJ, Congress did not go quite that far,
acceding only to the military plea that adminig-
trative convenience required retention of the
commander’s power to appoint and convene
courts-martial.2 However, Congress attempted
to insure that the system would be -operated -
impartially and reponsibly, and that its me-
chanics could not be used to affect the outcome .
of cases.i? A T T

b. Power to appoint cannot be delegated. The
Code requires’ that the convening* authority
shall appoint as court “members ., . such per-
sons, as, in his opinion, gre best qualified for
the duty by reasan; of age,.education, training
experience, length -of service; and judicial tem-
perament,”® =~ ‘U e S

“Thus, the. seélectioft. of members of a court
must be baséd ‘on the personal opinion of the -
convening. authority. Staff members or -other
subordiniates  'maytiot make the decision for-
him,’éﬁiié,lfhduﬁﬁdf’ they. tay make recommenda- _
tions, The' convetting authority may, therefore,
base his choice upon a list of prospective mem-
bers submitted by an impartial official, Accord-
ing to a board of review decision,!® if the con-
vening suthority ‘personally aets upon ‘such &
list, his exercise of discretion may not, be chal-

AGO.10004. -




lenged: on the grounds that his.action appeared

by one who has an interest, official or personal,
in the outcome of the case. A convening au-
thorlty s discretionary choice to accept an en-

presumably blased person, Thus, it was held
pre3ud1c1al error for the convening authority

sybordinate commander,’® This ruling supports
the spirit of the Code and is .consistent with

been expressly condemned as raising a susp1-
cion that the trial was ta.mted 1B :

5] e

c. ,Seléttwn ‘o f spemsonnel
nily General.

v command, he may appoint.a: court for
. each geographically: separated subor-

"‘.‘*-Io\ue\;er,. t;he 'neleetleu' ef a"court prbdouiinsntly compeseu of

of the proasouion, ias: ‘beefi beld pin, Rby

blé “&rror. seeﬁ tTnlred B&tes ? ;l

458: (1“30)" U A R .' 311 F o
15 ACM -8501-R, Cook, 18 CMR 118 (]0&5)( . S

¥ §eg United Htates v. Murphy. 224 Fpd., l NJ)
Patrtik vi. Commonwealth, 116"V, m}a, 8 ti 1 )!

M Gae.; MCM para.'df, Bde. % _’_!;‘
‘nsme ycsu Art, 2u(n). Wy T
"See UCM&I Art. 25(«) L R
' Bea’ OM' 808988, ‘Andrem, 11 CMR 265, 1088
E Gompnu GM 868294.
wha held reverdlble error for trial counse! to axcuee seven of the
al members appointed and not eali or riotlfy elevén' others. ..
® Bee UCMJ’ Art‘ 25(e) ; MCM 'para. 880(2) (a). " e

”Ibid It is the duty of. defense cou,nsel Yo, ndviae acoused of thln
rlkhi befors trial, and it gotused wlshes ‘to exéreise his right, “de-

g of ergt on - nd raveral-
i JEeH

2 Vf“ﬁ“ P

nesused, and forward it withnut delay through, -the trial counsel
to the donvening &uthority, or ‘t6- the court if trial 18 Imminént,
chtpnu. 48e, It aconsed dosp: not wish' to “exerelss his rln'ht.
the reeord of trial should shnw he wap. adviged, or otherwlie aware

_UQBN i MGM :App:. 8, at 804, . St

- Bee MCM. para,, 81¢; But soe WO, NOM. 58—01534. Rendon, 27
_CMR 844 (1958) holding- that failure to meet the _ong-third’ ratlo
uotl] ‘the timé. of Wiraighinent' wad’ not ‘uylsdictionial error, nor was
it prgjud{glu], g]uaqnt It}imoly qb;netioq ;Appsropﬂl" MOUM para. Glpg
t nlled the . a stbent on Iin RM i .

| i R i R

‘ e EATRL A kt RS

40 30004,

to be und1scr1:rn1nat1ng, or hasty.l? STIRERpY

A convenmg authority may not, however,
rely on g list of prospectlve members submltted '

tire list, althopgh innocent 1n itself, must, be
held suspect ‘Wwhen that list was prepared by a

to.rely on a list-of. names furn1shed by the
trial counsel for. the forwarding signature of ‘a

civilian precedents, in which the prosecutor’s .
participation in-selection of the jury panel has

Although ordmarily the:
;- membérs of the court are' members of
./ the «convening authority’s immediate.

petibin Whise dutled :afipear 6 fglvﬁ ‘them ‘a ‘naturdl bles in favor

dMA sz 29 cnm'

Y. 1915) ;

Mioees, ‘11 GMER 2615 (1958)5 in webleh' It—

" fapsd eounsel will ‘prepere: the written requebt,’ have It signed by

of ‘i, ' Bed' Uhited Stated v, Parker, ¢ Usonm 8, 1n cmz 201

--;dinate. command, composed.of person-:

nel of the subordinate command. The:

. court members are usually officers.?.
i if_*é; -If;:however, -an accused enlisted per-
- .~ gon-hag submitted a written" ‘request -
thereﬂore; .prior to the convening of"

i the . court, at! least one-third of the

. members:;of .the court that tries him

8% :\shall be ienlisted men, provided they:
pr uare aVa,ilablea‘wtthm the comma.nd .

(2) Lafrge panels The N appomtment of a
. large panel, ‘with;,subsequent: attend-:
ance of only some of fhe members,

sullies the.dignity that should clothe
the court-martial. It makes the con-
‘yening. -of . the : members. appear - a
casual affair bas.ed purely on conven-’
ience and expedlency 28 Mass appoint-
mént’ is also suspect since 1t could”
’ shelter a sub rosa procedure by which,
“from amolig the members chogen” by
" the convening authonty, soma subor-"
~ dinate officér'is actually’ selecting the
. particular composition of the gourt
‘ thst wﬂl try an’ accused 2

: u_(.B) Enbiszted 'members--—right to request..

U The Code ‘ahd -the = Manual - give!

. an . enlisted accused - the . . right

to: request -enlisted - members. on the
o 1eourt # He must make this request

. in’'writing prior to the convening ‘of.
.+ :the-court; #-1f he makes a timely re--

- quest, and if sufficient enlisted per-:

+*80RS 8Ie available, the court may not-

i P& convened unless at least one-third,

of the members then s1tt1ng are .en-

- Tigted, persons.”:m ) o

MEFTTRE £

T B e

d,"'@eﬂi@t of request for ewltsted, members.
When sn-accused’s request for enlisted mem-’
hers: is denied, the convening authority must
appand to the record a written explanation . why

¢l members could not be obtaingd:2® The only,
gv(mnds of excuse are “physical conditions or
mifitary exigenicies,”® The decision on availa: .
bl,lit‘y,rfshewever is the convemng authority*s
anﬁ so.Jong as his judgment appears reagonably .
related: : to: the- contmgencies noted “in Article!
26(c) (1 1t could not be successfully. challenged..,
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Arbivbaineshisisdleekéd by the requirement
tha’c»he* mplul@ g4 deoisio' in vt'ritmg 30
ey e lhpndr
- Ry Formt: and;: ,content of< appomtl',ng order.
a.: General; The-Codet does not.specify the form
and content .of ‘the order creating. the court,
butithe Manual-implies that for: appellate pur-
poses some ‘writing - is -needed to confirm the
appointment:of; the court-and the qualifications

‘of its personnel.s% Thus, there js-no mandatory

requirement - that-the order -essential to the
creation’of the court-méirtial be:in writing.: An
ora] order,:though not preferable, would suffice.
But"if a person participated as a member of a .
court'-t:o ‘which he ha‘d' ﬁot‘ bee‘n *appoi‘nted by

I - Coer i t

® See. CACME 20829, ’Rivem. 24 OMR- 519 (1957) -(ho abuse. of: .
dlsoretion. wlmn accuseds ship on 81 day patrol and convening
sutMirity stated no enligtéd’ peraonnel available from other patrola).
But 'd¢e- House Hearings ot 1150-61 (svatement of Félix Larkin,
quotlng commentary that aoeompaniod the proposed, 26 (e) (1) to' the
offéct that the una.vai]abilit.y oxceptlon wes to avold long delays and
great eﬁpénse «of .transpofting ' witnesses in’ connection- with offenses.
eon)mlttod on ahlps at gea or on Isolated unlts a.shore guch ss remote
weather stations): .

Now vwe.-intended thnt. ﬂ'm.t be & pnnb of the legislative history,

ag’ inaﬁruouonsn 10 ‘th¢. commanders and the people that write

the 'mahusl that’ it wolild only be in the most exceptional type
6f' case that’ they would proceed. and it would only be: after the
ecommander writes B statement of the conditfons: he has faced
which. made it impossible for him to. ohtain enlisted - men -and

this: statement 1z to go with the record, .

8o~ 1t will: not :Just  ba arbitrary or caprlolous’ convenlente of

his ‘which -he could. adopt in order to nvoid using enlisted men-

‘in the event he was the type of commander who wasn't sympa-

ﬁhdﬂo with this. provision;’ :

%800 'MOM ‘para. 263 of. AR 31010 para. 57(a) (21 Sep. 81)
(- rnl _appointing orders wIll be eonﬂrmed by written orders as
sodi’ 88 practicable”.) -

MiGoe #ifra riotes 37-41. .

» BOM -880022; ‘Petro; 18 OMR 802 (1954)

. 8ee, MCM app. 4. i e
.‘W‘See AR 310—1? pau san (21 Sep 81},

8 800 JAG MANUAL see. 0105 (eI’E 1 N'ov ﬂl)

%nlt&d ‘Btated V."Henrd, 2 USCMA 844, 8 OMR 144" mss) The
Naw Supplament: t4 the Manudl theni {n- effect fequired: the conven-
ing, authority to.addrass the letter of uppqintment to. the president
of tha, eourt, and the convening authority “must therefore have
intqnded the pddressee to act as president “It should not be—and is
yieLding eondttion preoedent to the lnwgul oonvent!on iof
) hat the appropiiate ‘Fform ‘be followad: parrotlike’ fn_

1i% USEMA 344, 446, 8 CMR 14, 146, */ i if

i A
] n:‘tggg;gpgzg ;l’adqlh,,l QSOMA 602, 5.CMR, 31 (1952), ;

. ar. two appointlng orders were separate and’
ing othiph Fhe-sedond wasd dii: amenidieht of the Ayt

T wm% gdrenﬂy attempted, ta add two. mo;\ci
. b‘ﬁ ‘but bésause of t‘ﬁe‘nmbiguity of tha *

rsriwwhuyinstony , 15 which eourt he. Had effoctively: -
d ) _mm « Appenls. co plgded he Intended
tdotittl which: Jaoﬁuu‘llz trkdd *the’ 300\:&&1
ey mguld;mét have:ihadcis qupguen Thig: |
y & nmbiguo 8- ordd:{ At Wou]d:
&ith’ﬂ @ ioum biddatist 4thi#
!91';'51 P mkmd:%* :

i BIRES Ppe

subs;}

fiffu

pra s
3

any‘order, oral.or: written, his'.;participo,tione ;
cannot be validated by ithe subsequent at-:

tempted . “ra.tlﬁca,tlon" of the convemng au-
thor:lty"2 o N o

b Oml order. In one caee,88 prlor to depart-

ing h1s command on temporary duty, the con-"
vening - authority (1)° verbally *selected the
members” of the general-court-martisl to try
the aceused, and (2) verbally directed his staff
Judge advocate to refer thé csge for trial by
g‘eneral court-martial”i!: Dur‘lng ‘his - ‘dbsence,
written letter orders wevg: ‘published confirming °

these oral orders.” I‘t Was“held that the ‘court-

martlﬂl ‘had jﬁrlsdlctlon and ‘that the verbal -
appoihting brdér “wa¥ lepally competent, the -

zaifién
\Jr; I ;b

o. P'referable ﬁoz’m of«omder. [ENA
(‘1) General. The Manual: contams model
“#forms .- for - Appiihiting ' drders.”s
arkii o rTheseare elaborated .in regulations
‘tbyathe Army.# and the Navy.’¢ The

 lation; are: preferable sinee they ihsure
: that:-appellate: agencies. will-be fur-

‘nished all the necessary information

... .concerning qualifications of members,
“a% wgounsel and the:law officer -of the ap-

Navy case,’” the-létter of appointment

7+ had been probefly, hddressed 10 the

"'president of the coqrte, but the body of

the order did notgctually list him asa

court member. This was-héld not to be

. error, sinte‘the" com?eningf authority
L clearly intefildf i gﬂfﬂ%é{ee o be,
" prasident, and as Suchig ¢ aou

(2) Ambiguoiis orgéry: Amblgdous' orders

o will e Ankglihy

* pointed court-martial.’ ‘These forms ,
however, are not mandatory In one -

_member.

it 1_etter ordér beihg merely a formah- ,

«i:Manual forms, as amplified by regu-..

it etfedtuate ‘the

apparent iThentmofsthe- zaonvenmg au- -

b dsfective. . Thig ‘can.
WHMQ

Corders, and.

Ni

1 WDIEETY; mew o der.fo.
mﬂeowchenfgenrm personnel, - .

| thono;,se::%gx’wqmﬁm biders mey, of
} Ilﬂf 1}1 wpleh case:
b}* lwleing duecare

famen‘dménﬁs‘ by ©
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d. Retroactive effect. Since, in legal -theary;::
the court-martial does not-exist until all essen--
tial personnel have been appointed to it; action:
taken by a purported court-martial—absent.
initial appointment of any essential personnel
—is invalid, and cannot be retroactively vali-
dated.®® For these purposes “essential”’ per-.
sonnel include the court members,® the law
officer,! qualified appointed defense counsel, 4
and, in the Army’'s opmlon, the trial counsel.s®

3 Power to refer cages to trial. The convening
authorlty must personally decide whether to
refer charges for trial, and the grade of court-
martial to which the charges should be re~
ferred.* It may well be that he also must

® This inoludes the case where espential personnel actuslly pa\'tici-
pate without having heen nppointed

# gee Unlted States v, Harnish, 12 USCMA 448, 31 CME 20
(1081} (two “interlopers’~—nonappointed persons-—partisipated as
eourt members; automatloally reversible error even though court
had quorum without them and in view of egregiousness of error,
rehearlnl' would be haragsment—oharges diemissed.) ; ACM FS-T588,
Camgaron, .18 OMR 788 (1068)..

In NCM 61 01188, Heddon (15 Aug. 1961) (unpubliuhed). no
error . was found: aven though -the cmse hed Inndvertently been
reforred to the court for trial before the eourt had besn appointed,
By, tha time of trlal, however, the court had been ful]y and proper]y
appoinﬁed Thus nd actfor was taken before proper appointment.

4 G . OM 302975, Machlin, 50 BR 348 (1048), olted with approvel
In Ham{ah mwa note 40 und ACM 8088, Wolfrey, 15 CMR 1]
(1884).

0 Gea MOM, para. 81f;- emphation.lly Btating that fallure to-appoint .
qua.llﬂed defense oolinwl ig !urisd{etiunal error. Quaere, however,
_whether: &n aoquittat seoured by ‘vounsel who lacked gualifieation or
appointient woild be held - n. nul]lty for . purposes of “double jeop-
ardy? See disousslon, hfre;, p Th. 41 of, | United Btates v. Kras-
" kouskns, 8 USCMA €07, 267 CMR 387 “(1988), in which the law
Dfﬂqel‘ of the GOM. .excused oualified appointed defense counsel at
socused’s ‘request, ahd perhiitted abbiused to be defended by selected
military ‘bounadl ‘ (see’ TOMI Ak 1885 Wfbﬁ was not ¢ lowyer.
The:court-martinl acquitted nceus - of; tw ﬁé’u;es while convieting
bith of two others, The Court' ‘of Mm - Appuly Held thet s
néilawyer Hd not qualified ‘to act~akl sileltdd-militniy wounesl, -but
merely reversed: and remanded for &, fehﬁ M{;}}kﬂ %o;the WO
offanses of which acoused was convlct&d— that it fﬁuhﬂ‘ :
gendral brejudice but no jurladlotional s AniptD IS Ladiipar

@ Sga Dig.. Op. JAG 1912-1940, sec.. 368(1); Thid \ oW 8 .
to be shared by the Alr Force, see AGMlz “14p1d, Gorsbes 2 én %sﬁlﬁ'
g48, 84050 ° (1088} - (dietum} ; of. ACM S%ﬂs;ﬁﬁﬂlﬁﬁmhllm@m]
788;-(1963) :(approving. opinion of Alr Fot«q‘J;AQ)-z B g,@yﬂ d
NCM a200722,, Erickson (24 Aug. 62) (unpublish&d) ; "NC
Galyon) T6' CMR 841 (19863, in which Nuvy bbdids! o mmm«uh
the, convening: suthorlty's ratification .of ‘the prigr’ pprﬂqpﬁn L
of nonnppointed trial counsel was hnrmlesn arror 3

Weo’ MOM pare. 387 88e: AR'8T0-10; pare: 867 (81 Hep'
The econvening :authorlty’s: fallure to:mpke.thepe: decisionq\;ppqqtupni«)
in automatioally reversible error, HSee United. States v. F.ohqrtn. 7.
USCMA 322,22 CMR112 (1986). Th United Stdted v,  Grdswit,’ 8
UBCMA 869, 80 CMR 285 (1885), the Court .of Military. Appéals: hall:
refuged tg- gommit. itae!t on; whether the error was autqmattaalir
revergible, Ity discusafon, héiaver, had intloated no prmtioﬁ]‘ly o‘on-
oa!\mhla ‘sltuation” in: whieh the erron would not be prejudiclal,:

“JAR 810-10, ﬁar& >50 (ﬁl Sepg PU :

“ MEM " para, - 0 )

8o MOM wpp, Aabiagr, .l

mq
"9
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select: the. panticular cowurt that will try the ac-
cused, agsuming he hag appointed several courts
offthdt grade. The Code and-the Regulation®
are: both:silént.on this last question. The Man-
ugal, howevgr,rs,tates that the charges are ordi-
nariy: referre@ to: a ‘court-martial for trial by
indorsement: on the.charge sheet.#* The charge
sheet form indigates. that, ;the reference is to a
partwular court by, Qrger of the convening au-
thority.#  Pre-Code -decisions held that when
charges were properly veferyed to court A but
then tried by court B, and the result approved
by the convening authorlty, the error; if any,
was harmless, and was cured'by the convening
authority’s ratification.s® The Court of Military
Appeals has approved the result reached in
these cases.®? The Court has, however, rested
its approval not on the doctrine of ratification,
but on the theory that: formal written referral
of charges for trial is not necessary; oral re-
ferral will suffice; and, absent any showing to
the contrary, the charges will be presumed to
have been orally referred by the convening au-
thority to the particular court that tried the
accused.’ Thus, although no case has yet so
held, it appears that the.convening authority
must personally refer the case to a particular
court-martial.®

4, Effect of trial by improperly. constituted
court-martial, Technically, a court that has not-
been properly. constituted, or to which charges
have never been properly referred has no ‘power
to adjudicate the dispute. It is said that a trial
under such circumstances is a “nullity.”
Probably; however, this is not entirely so. '

See, 6.0, United States v, Wilson (ACM 1047}, 2 CMR (AF)
262 (1940) ; United States v. Casey, 3 BR 189 (1982);: L & LB’
10-11; of. United States v. Grosnwalt, ¢ USMA 669, 20 OME. 285

Igh." he Ihv,-é?.g of Oonureas. which alldwed
t e COmMman nw o ey to’ retaln his power to'appoint’ and donvene
eﬁﬂﬁ&nﬂlﬁﬁwﬁiﬁ‘ veabbbarofiiadministhativeconvenience. The pat-
taptiep ghph \;jna;hlumveemw UQMJ -Arts. 25-21, 87)
isuto pp mw.qm #he. declélons in.an ldentifiabls
44331 mum; o A (HipakHally, and forbid him to attempt
Wme\qnﬁhhhm@y@pﬁmvm unlawfully influence the cutcome..
Q- Reriyaplas ., seaiian
"mm: gt UnitotloStatei vy Harnish, 12 USCMA 443, 81 OMR 2a
(ﬂﬂjﬂrﬂ(wzwﬂaupplpmgpelsom; At ae court members) ; NCM 28, ..
Sehmidti1 OMRBIAE.(10KL). (court.without quorum).;: United Btates .
v. Rbberts;'T 'WHOMA 822, 22 CMR 112 (1956) (charges not propers
lyesmvpppd:),amma wae .¢lesrly: the traditlonal: milltary, view. Bee
Dig.- OpleAG 211]1.'8-1040 48 865(1) at 180-70,. 805[1’) -(8), 86B(1),
40807y,

§1 ﬂ‘l}th“qgm. u(lmsliﬁeéht »
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w lg
. ‘Wﬁmﬂ 1 athidepitnation;desonibed: above, the result s 1éverdihle

While the ‘Court has spoken’of a trial before
anf improperly conatituted court, or a trial on
ifproperly: teferred charges, as a “nullity” and
“yoid; it has usually ordered such cases.re-
‘matided for a rehearing.5 In theory, a finding
'by the Court of Military Appeals that the
court-iiartial proceedlngs ‘were without juris-
diction should preclude the Coiirt from taking
further Judlcial action theredén. In addition, it
i§' hard to see how the Court can order the
rehearmg of charges that have never ' been
vahdly referred for tr1al

- By ordering a “rehearmg” even: when there ;

has been a “jurisdietional” defect in the first

trml the Court necesearllfy accords some valid:

[ : PEEEE A . zi':'

CHANGES IN MEMBERS OF coU‘R'rs MABTIAL

Qo

Section TIL

__charg‘e in question. _

ity to the first trial. This is because a “rehear-

ing” imports the protections:of . Article 63(b),
providing that an accused may not be retried:
for any charge on which he was acquitted at
the first: trial, nor if twice convicted on the
same charge can the punishment be more se-
vere than that first imposed. It follows from
this that a court-martial—instituted under .
color of law-—which purports to try charges
against an accused who:is subject to: military
jurisdiction, and reaches findings and sentence,

_has at least a limited de facto jurisdiction. This
de_facto, Jurlsdici:ion consists; of; the power to
(1) acqult or (2) set the’ max1mum ‘sentence
the accused may rece e\for 3 cohthlon of the

B

e

Refe'rences UCMJ Art. 29 f'MCM, para .87

1. General. Sectlon II of thls chapter dealt
with the proper establishment of the court-

)

8 Hee cages ofted supre n. 53; United States v. Stevems, 10
USCMA 417, 27 UBGMA 417, 27 OMR 401 - (1959) ; of. United States
v. LaGrengs, 1 USCMA 242, 3 CMR 76 (1852). The Harnish case is
clearly in line with thiz prinoiple although & rehearng was not in
fact ordered, In thet oase Judge Ferguson noted that "the pro-
ceedlnns againet acoused was a6 nullity, The egreglous nature of the
errqr :argués against subjecting  hitn again to the herassment of
enor.her tripl, I, therefore, join in dismlaeinz the Charge and its
spéeifications”, 12 USCMA at 448, 81 'CMR at 80. Judge Ferguson
_theraby:implied thet the Court of '‘Military -Appeala oould direct
tl,u-ther proceedings. In view of Code Art. 67(e) the only further
Drdcéedings the sourt ean direct Is s “rehesring” and this, of course,
ia: guliject to the acquittel and sentence-limitation pratgotions of Art.
4§(h). Further, Judge Ferguson's remerks indicate that the
harasement irilierent In further procoedirlce may be vlewed ag hased

on, acfualitics rather than the technica] legal distinctions’ ‘réggeiated .

wlth the traditionsl doctrine of double jeopnrdy There can be no
question hut thaet the Court in Harnish intended that the ncoused
ot 96 tried again on the charge {n question. o

"“"{;‘sn, MOCM, pare. 87, dlo, 41d(4).

+ 5 8o UGMJ’ Art, 20(a}, Ailthough this article literally apnlieal

) oply to: the exousal of members, the Court of Milltery Appeels hes
. hgld ghat the.same rule apples; to the addition of memhars .68 well.
Sqe United: States v. Whitley, 5 USCMA 786, 18 CMR 82 (19055)
(«%ﬂﬁﬂ on.] M.GM para. 876 and UCMJ, Art. 87),
{:8e9, UGMY, Arb, 81, \ .

(S Thetibysatanss. of improper menipulat.lon of the system’ is not-

+ ifdibasivitigralyshyr-the: seledtion of a court only for the trial of a
- pittdlilantagoused; Spe United-States v. Kemp, 13 USCMA 89, 82

i «.GMWG; 6ag2i tpdarances may indlcate,: however, that the con-
aRIOHR R Gty ihs mproperly < attempted to' produce en outcome:

ou’g‘:!:\‘ombleuforurthq cacoused, His. discretion in selecting the panel
Siabablutalalt, e e  roviewed, and if found to have:hesn

SErSpHESEeHUItedniitatan,
: =(19801)wm:osmw gy AU

dgda,. 11 USGMA 042. 20. CMR: 458

anwsr o! }Ms ’Gnmming

- A Bas wamarnIyi IS e\ A g
‘f.Authh‘ﬁw Mf“ ll%! %Mmmgm 4By Rewy: Aprily 1981 (DA an\-

27-100-12, 1 Apr. 81) at 275,
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martial and the referral of charges to it for
trial. This section will examine what changes
in, the membership of the court-martia] are
thereafter permissible. According to the statu-
tory materials, arraignment is a pivotal point
in determining the validity of such changes.
Befére arraignment the convening authority
may add to or excuse members from the ‘court
at his discretion.’  After arraignment, how-
ever, only the convemng authorlty may add.or
excuse members and then only for good cause.s®
‘The problem of “unléwful’ command influ-
ence' ig a -unifying thread: running: through
this" erea, ‘sines the! convening suthority’s' dis-.
cretion-is limitéd by- the'rule that he may not
ifally . dtteribt 'y N fnfluence’ “the * court-’
martial . Such undu‘e:mﬂuence inheres in any
aftempt by;th i cﬁvenin‘g atithority to select
the:court. mem é&fﬁ#xl‘m such a way a8 to. produce
a ) esult ﬂr‘% Hi‘al’*”to ‘thé - accused.* ~ Any
changes in: the»ﬁn"'"‘l érahip of the court initially
selected by ‘the dbn¥: mhg‘ authority are subject
ta the same e, Silag arraignment follows the
chiallengingpretedures; at: which the court
members, will’ 5;%% hiive given some indication
of their-inclinatlons; any excusal or addition of
menbir tithebttel sould be prima faéie open
to suspicion; For the-same reason, withdrawal .
of the oharges from the court to which they
were referred is equally suspect,®®. and cases

AGO: 10004




dealing  with . this problem will be mentioned
iherein. since they are closely related to the
.pnmary topic of thls sectlon. ‘

be'rs.

(1) Unexplained. The convehing authority

" has discretion to excuse members be-

cwhes - fore arraignment,t® . The;;unexplalned

“" ' but unchallenged, absence of a member

at the time the court convenes is pre-

sumed to have been authorized.® This

.+t presumption of validity, however, may

.+ be rebutted- by a showing that the
.+ - - member was improperly excused.®

{2) Who may exocuse. There is a question

; _whether the convening authority may

: delegate his power to excuse members

before arraignment. In the leading

. case on this question,®? the Court of

4.~ . Military Appeals was divided in opin-

' ion. J udge Quinn thought that the con-

.. vening authority could not delegate

* - this power because “the power to ex-

o
F: ,'P See gupra, note B4,
jd ® Hee CM 363068 Andress, 11 GMR 200 (1953)

‘1 See United States v. Allen. 5 USCMA 826, 18 CMB 250 (1955) H
', QM 86990¢ Perry, 14 CMR 434 (1954} ; of. United States v. wil-
adlams, 11 USCMA 459, 29 CMR 275 (1040) (improper withdrawal
' guj oharges).
: ‘d United States v. Allen, & USCMA. 626, 18 GMR 250 (1955)
K 5109 Bee QH 308204 Moaea. 11 CME 281 (1953) G&I 809900 Parnr

2 AM-OMR 482 (1964). The appesrance of evil i too kz‘eﬂt ‘WndeF these
vpireumstances, and the trlal eounsel ehould cert&inly oniy be nllﬂ'g{ed

T.iﬂ

lgtnw
I ot

A

i
rfli R

one peremplory challenze !
f4 Bee MCM para. 412(3) providing: thnt “ithe. pg&utﬁ
gof B.member . . . from a session ut”cv rt
gnﬁqme but his absenice prior o the fit,
g\ prevent the court from ‘proceeding: with; the f.rﬂ\il it &,:q B
Lpregent.” To forestall any. possibility of wq,jud}? ﬁqvﬁng\ ey
" ke edvisable in thig sit.untlon to appoipt gt 8 "Q Telil it
i wAcoused so requesta considering the numaﬂeal h of ﬁaﬁbé'; <
G ,,gj United States v. Grow, & USCMA 17, 11j
®gea United States v. Tellier,. 18 USCMA 58 s‘i
(1982), In Telller, the Court olted ns analoxoui the ' W i’tléu
Boyson, and Greenwll cases, discussed {nfrp potes '72. 73 '?5 ahd
(qqeompnnyinz text. B
#,Certainly the subsatentlal pretrial ipvol nt oﬂ
ble the oase for the defense is implipitly recon'nized in the ¥ rqla that
the mere appointment of a lawyer ae defense courmel is m“mu faoie
wildence. that he has "acted for the defense.” See MCM, para, ﬂa
£ ¢n 11.Hee. MCM pera.. 87c. .
v M8 UOMT, Art. 25¢d) (2) ; af United St.aten v Ailen, 5. UBCMA
6,/18-OMR 250. (1965). e
S0 ‘swpra mote 67.
‘Whether the pivotal point ahould be’ the time the anurt is .con~
mmle& ‘or -the time of arralgnment ia: diuousud 'l'n!m notes 87=88 and
anying text., . 0o
LN OM. 802088, Amndresa, 11 cun. 209- (1953) (exourml of 1 mem-
(withidvawal ‘oF dhargea): - o

Mo 10004

i Before arraignment . Absence of mem-

" ploviged;

bt United States v. Lord, 18 USOMA 78, 85 CMR T8 (1063)

cuse ... . is an integral part of the
. power to select”.. Judge Brosman con-
.-ceded  that the power was delegable
4 but enly: to an impartial official (such
a8 the staff _judge advocate or presi-
dent @i the; court) who could then
- exercige- it ,only for good cause. Judge
Latlmer, dlssentmg, concluded that
having ”p'rSOna,lly selected the court,
the’ convenirig‘ “authiority could delegate
to an impartial official the power to
excuse members before arraignment
for any reason. In view of this deci-
sion, Judge Brosman’s opinicn would
seem to be the law, although the re-
placement of two of the participating
judges makes the present status of the
law uncertain. The power to excuse
may not, of course, be delegated to a
~partial or presumably biased official
such as the trial counsel.®

(B) Member AWOL. The absence of &

member before arraignment without

. any color of authority is not charge-

ST able to. the convening suthority, is not

‘ '. reversible error, and does not prevent

.. the «court from: proceeding with the
" ‘trial if'a quérum is present.%

(4) Anpointed Defense Counsel. The ex-
- ..cusal of appointed defense counsel is
~an exception to the convening author-
b o, 1ty'8 . relatively broad discretion to
excuse personnel before arraignment.
.Probably, appointed defense counsel
':' may- not be excused -except for good
. cause.’ This seems reasonable, in
view of his duty to familiarize himself
.with the case and normally represent
the accused at pretrial proceedings.®

§ :-"f:ﬁi{'» 3

X '}fiidmon of members. Before arraignment
Mnb‘ gonvening authority has discretion to add
nemmemhers to the court.’” Since, however,
iy ti‘st persona]ly gelect the members of the
. i, the power; to add members may not be
delega.ted 6 Although this discretion may be
9. it 1s very broad, Thus, thé convening
autihnrity?s -unexplained addition of members
pricE%6 the convening of the court, at least,™
wlll ‘?probably ‘he» presumed valid absent - gome
howing’ of Impropristy.”

11



8y After arvhlgniment. a. Absenoce of person-
“nel, “Aftet arraignment; ¢ourt' members may
“only'be extused (1) for physical disability, or
(2) as a'result of c¢hallenge, or (8) by order
of the convening authority for good cause
. shown;,”? The same rules apply to the Law
‘Officer™ and appointed ‘defense counsel.™

b. Effect of improper absence, The improper
“gxcusal of a member prevents the court from
properly proceeding with the trial even if a
-quorum is. present.” When this situation oc-
curs, it would seem fo call for a reasonable
continuance to obtain the absent member—or,
if this were not feas1b1e, the granting of a
motion to dismiss for lack of speedy trial.”
‘Granting a mistrial over the accused’s objec-
tion would be proper only in exceptional cir-
_cumstances,™ If the trial is allowed to proceed
‘to a conclusion over the accused’s objection, the
unexplained absence of a member will result
in automatic reversible error.” Although there
are no cases directly in point, it would seem
‘that the above rules relating to improper ex-
cusal of 'a member apply equally to the situation
‘where & member is AWQL after arraignment.™

7 8ee UCMJ, Art. 29(8) ; United States v. Grow, 3 USCMA 177,
11 CMR 77 (1888) ;, of., United States v. Willlams, 11 USCMA 459,
-89 OMR 276 (1980) (charges Improperly withdrawn from court).
Likewlse. no member may be added, nfter arraignment without good
cause uhown. See United St.ates v. Whitley, 5 USCMA 786, 10 CMR
" 8% (1988},
. T S8ge Unlted Btates v. Boyun. 11 UBOMA 881. 3 CMEB 147
(1000)
i° 14 Bde United Statea v. Tellier, 13 USCMA 823, 82 CMR 828 (1862)
. -(by. Impleation).

B Y, United States v. Greenwell 12 UBOMA Bag, 81 CMR 148
~i(1081), Tt 18’ not olear whether the accused can waive this defect
. by . feling to object, See Unfted States v. Grow, 8 USCMA 77, 11
' OMR 77 (1088). The Grow onse Indicates that even when a member
‘has been preperly exouséd; if the nooused thereby incurs any numeri-
‘vonl :dusdvantage in the ballotlng, and makes timely objection, he
: mpy be entitled to appropriate relief In the form of appointment of
_an additional moriber. 'When the excusal was fmproper, however,
it obuld’ ok, bereured by appointment ‘of an ‘additional member.

""I'hll would: be: appropriate when the member was improperly

. and the convq ins nutlmrity indicnted hts intent to persist
4t hpropbety, - 1
| lﬁ!hﬂa.

= (" Bgel gamerplly
m Rfaht. Mil. L. Rev., January 1862 (DA Pam
. 1&?{#?&“&{\ 2y 81, 51443 Do’ permit the convening authority
ato;ine‘mwmmmwhr {ohyoyeply:excusihng: spsantial court personnel

‘_ '“ﬁg (elﬁ %Wﬁ%% t of' eontress ‘Beo UCMJ, Art,
o

ita ‘Blatha’ v. ‘Seringer, 5 USCMA

-vmmwwmmww &i ﬁwu 1I;MA 'seo RN

gg& rf%%%%% }u ot show ‘Slés¥ly 'on

»-e-,uhi:'m?smrfoﬁwm ja §mwwmmhm) ) ;’Eiﬁt
Pes Pawmﬁmg W f%&ng jﬁ eus&l‘ A

LF

mm Freapitys
The “Manual-técogilzes” that’ il g
s AWOL priok to avralgnmewwj
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gk o8

Former, Jaopordy—A4 Compamon of. tha.

vforttitonweeg i

¢. “Good cause.”” In all the situations that
require the convening authority to show good
cause for his actions, he must set forth clearly
for the record the specific reasons for his deci-
sion, and such reasons must constitute good
cause,80

" ‘The Code does not specify what constitutes
good cause for excusing a member. The Manual
iridicates that “military exigencies or emer-
‘gency leave, among others, may constitute good
cause,” and that the decision “rests within the
‘discretion of the convening authority.” 8 The
convenmg authority’s discretion is somewhat
“limited; however, His discretion will be sharply
_serutinized on review, and his reasons must be
eleanly sot forth on the record.B?.

© 1t would appear 'that emergency leave is good
‘ cau’sie,‘* Bbut ordinary leavé is not.3 Relief of a
f‘Inémlier ofy the orders of & superior authority
ma good caifse under certain circum-

general some’ sort of critical

Wd @), (4). The pt-uc’uual eftebt “of holding othicrwlse would prob-

: shly nullify the- positldn’ taken: in.the Greenwell case, supre note 18,
since the thrust of ‘that oase, and the Code, i to compel the con-
vening suthotity to justify the absence of any member after ar-
ralgnment. An unauthorized shsence cannot be justified, and, as

. cogently stated I')y the Cbief Judge in United States. v. Allen, §
USGMA 626, 641, 18 OMR 280, 265 (1988), the acoused has & *right
0 be tried by a court composed of members appointed ‘by the don-
‘wmlpg a.uthortty not lawfully absent or excused. . . . He s entitled
to be trled In accordance with tha requirementa of the uniform
Code. He was deprlved of that right. He le, tbsrefore. ‘antitléd: to a
reheartns.

&'Heg. United States v. Greenwell, 12 USCMA 560, 81 OMR 148
{1081) (nd cause shown) ; of. United States v. wilitams, 11 USCMA
489, 25 OMR 216 (1960) (lenieney of prior juduménta of parﬂnulsr

_sourt not good cause for wlthdrnwlnz ohatl'eu from i),
"4 Hog MOM, para. 870, 8 RSN
. % 8ee, 4.9, United States v. Boysen, 11 USCMA 331, 28 CMR
147 (1960) : Unitad Sr,atea ¥, Gmw, 8 USGMA ", 11 OHR ki)
(1068).

8800 CM 404771, Patterson, 30 CMR 478 (1960) The alternate
holding in Pattaraon that utiauthori!ea abisehoe 1 not reversible
error absent a showing of apedific “biéjlidice ssms misplaced since
the uuuuad in Patteraoh .ipingd the prwooution in reguesting exousal
of the member. Further, it 1 ;'roneous Bes United States 'v.

. Greenwall, 12 USCMA 860, w’&m 146 “(1e81).

' Goo AOM 12024, Hoahieats, '35 OMR 137 (1086).

®1In Uny:ed Btnm v.‘Grow. 3 USOMA 77, 11 'CMR 17 (1683),
rellef of & wietibey kit" thd Vediieht 62 ‘the Deputy Ohief of Steft.of
the Army onJ & H'&{iﬂ o‘ Ty, iaillgency wiis held to be wood
cauge. 'I‘he ?ﬁ‘% kﬁ TR ¢l 'ﬁaftfbulax‘ réagon’ was the strongest
arﬂfzhunt 1 vi SURDE 8% a) ek that ‘the relief’ was Proper
sinee: A1) zﬁs haaln.: \Wﬂﬂmoptad by the defénse at the trial as
dlsh‘ﬂdiﬁvd‘ : ‘tﬁe"‘elﬁﬂl\", ‘ﬂ\ﬂ a'/(2) no- ‘evidance wag ‘introduced by
elther party Indlostifip ' thet the 'convening *Kuthority's *setion “was

* tainted by iedy:abideofsdisoretion. It mey. be seen that these facta

L 2 811} Sihde’: Grow,: however, the court hes - held

?"ﬁtlihi*‘ St oNtiad’(MiniipirépFesentisome mmilitary exigenoy or emer-

comm ignd«the mdmnlmonditiom of military life do not-furnish

: fru avilpited Gtates v Boveen, 11 USCHA 931, 28 OMR 147

i 1(  Hdiigay ?tl‘n‘mfferrins the law officsr:to. 8 different
ke wommh‘hd \Wm"lieldi ottt ‘be: wood eausé in.and of thomsslves.
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ituation must be shown, as distinguished from
he usual and the ordinary.ss.

d. 'A'rmigmnent ag the pivotal point. In dis-
ussing the excusal, absence, and addition of

. key point in time, This is supported by the

ver, in one related case, the Court of Military
Appeals required-the cotivening authority to
w good cause for withdrawing charges after
he convening of the court but before arraign-
7nt.87  One major reason why changes in
mbershlp after arraignment present a spe-
1 potential :for abuse is that by then the
embers: ‘will "often have indicated their in-
linations with regard to the case. This results
Yoy the voir dire, which precedes arraign-
ent, In view of this fact it would seem that the
¢asons. supporting a requirement of justifiea-
for change after arraignment app]y with
al force to the time after the convening of
ihe court. In addition, if the appearance of: evil
5 to be ‘avoided, it seems illogical to allow: the
’mprosecution only one. peremptory cha]len’ge, but

------

dused has exerclsed hls sole peremptory
chal]enge 88 <

e Procedm‘e on a,ddztzon of new member

M ( 1) Geneml Whenever a court-martial is
: .reduced below a quorum, the trial:gshall

- -not-precéed.until sufficient new:mem-
- bers have been: added.®* The:Code and
- Manual prescribe -théprocedure :that
. must bé followed when':a new: menhber
- i8 added. Undoubtedly;:the sarme rules

' would apply when a new: memberns

et “G; AGM 7703“0!81‘,8}1"[!1, 14 CHR 637 (195‘“
o0 UCMJ, Art. 204), (o)., by e e
de mipri npte 78, AR U AL R "i‘:"" K
on . UOMJT; ATty 28 (b) 5 MOM, PAray; d.1e, o2d, ey e
1 CMJ. Art, 29(0) .MCcM pgra 414. )

;i I ’pnrn 2, Form nnd sontent! of nppoihtlns

. o
upp 4, gompare United stntes >
Blut 31" 1009y '

members, arraignment has been treated as the" -

s0de and Manual provisions discussed.. How- -

-added for reasons other than lack of a
-quorum,®?

(2) “Verbatim record of trial.® When the
“trial is before a general court-martial,
‘or a-specidl court-martial with verba-
tim récord of-trial, ‘the new member

.. must ﬁ;rs,t be-sworn. Then opportunity
" moiist” He given to challenge him for
. .cause, OX. peremptorﬂy, if the right to
one peremptory -challenge was not
-not previously exercised. Finally, the
substance of all prior proceedings shall

be made known to’the névw member,
 and the recorded- téstimony of each

- witness read to hint’in‘the présence

 of the accused, counsel; 1aw ofﬂcer and
-~ members of the court, - S

- (8) Summamzed record of tma.l o If the
~ trial is before a special court-martlal
w1th summar1zed record of trlal the
 new member is ﬁrst sworn, and,-sub-
 ject to challenge, as above. Then, how-
ever, ‘the trial must proceed anew, as

if no, ev1dence had been presented

4, ‘Manner of elfectmg changes in. court-
martlal personnel a. Permanent changes. Like
“the 1n1t1a] appomtmg orders,"“ permanent ex-

' cusa]s from or addxtmns 1o’ ‘the court should
be confirmed ‘in wntmg When, prior to ar-

"ralgnment, the convemng aythority desires, to

_change the’ compos1tlon of the court. it is better

practise to promulgate a complete new order
appointing a new court rather than risk in-
advertent error through the use’ of several
amendlng orders B R

b Tempom@y chtmg@ﬂ It is sald that apthor~
ity for temporary absefices from & particular
case,Qx series, of cases nged not be.confirmed
by written orders o Howeven, accordlng fo the
dqvqlepmg case, lavq,wwmgg “gqod cause’” is re-
quired for, the convening- authorlty ] actlon ‘the
record muat elear]y show that (1) the conven-
umgwauhhpmm (ﬁ)@addgd or excused the mem-
ber, (8), for O&d daﬁse *I‘n view of these
stringent requ;,rements it niay  well*be” both
wisest and- ‘most, convenient, for. the’ ¢onvening
authority_ to conﬁrm ‘his 1a,ct1ons by: written

-0rdens;-nobw; hstandmga the Manual’s perm1s-
“§ive: worﬂing‘ e aes boa
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CHAPTER III

. UNLAWFUL COMMAND INFLUENCE

" Re-ferenoes: Art. 87, UCMJ; para. 38, MCM: .

.- 1..General, Under the Code,.the court-martial
is an independent court. of law. It is not a disci-
.plinary board. Although:the. commanding officer
‘retains general. power over, and responsibility
for, discipline within his command, the court-
“martial is no longer kis instrument for achiev-
ing this d1sc1pl1ne 1The commanding officer has

a w1de varlety of nomudicml d1sc1pl1nary meas-

‘ures at his dlsposal but when he determines
that nene of these measures is a.dequate to deal
with an apparent offender, _he may decide that
‘the situation calls for trial’ by 'couirt-martial.?
‘Once this deeision is made, ‘thé -commanding
.officer cannot unlawfully,,mﬂuence the proceed-

“ings to the accused’s detnment The questlon
“of: guilt of inhocence is for the - mdependent
‘judgment of the court-n
" sentence may affect dlscipliﬂe in: the' scomimand,

miartial; Althdugh the

‘the degree to which the sentende 1fmposed ghould

“be deterrent-—-rather than " rehabilitative-mls

“the

¢qually for the independent Judg'meht 'of'
‘-:court. The Code prov1des L

- No authorlty convenlng any . oourt.- '

~ martial, nor any other commandlng officer
shall censure, reprimand or edmonlsh such

" eourt . . W1th respect to . . . any ... exer-
cise of its functlons . No person

f_fsub:ject to th1s code shall- a.ttempt to coerce
= or, by any unauthorized means, ‘influence

«u the dctions of a court—martlal . in ree_ch-"

i

. 18ee UGMJ Art, 871 House Hearings 1019-21: ‘H.R/ Rep, No.
101 7-8;.Sengte Hoarings at 87-88, 800-01. :
i *fea MOM, pera. 126. '
b aﬁom, Ar. 87,

“'4Bep ‘bupra oh. 11, ‘sbetion 11, pm e

,aswn‘n B,ep. {No, 491 ab T-8. . Lo, L o

>Ther1 wilke MDY w‘ho fadvisgd s anlress that thil provislon would

not Workw-that i1t- wab- pmﬂoally uneﬁfofualhle See .0 Houaa
Hearinga 11520 ;! Jennte Hearings' 172+114.: :
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| mg the ﬁnd;ngs or sentenee in any

3
S case PR . st pe i

Congress allowed the commandmg efﬂoer to
retaln the power to appoint and cOnvene tourts,
‘refer cases for trial and, review.court-martial
decisions; prlmerily fOr* admmlstrative conven-
jence,t At the aare time, Congress. sharply
restricted the commandmg officer’s authority to
influence the qutcome.of & trial to;the detriment
of an accused. The normally primary machmery
for the enforcement, of Article’ 37 wag, to be
Article 98 which- prov1des g

‘ Any person subJect to. th1s code who

. (2) knowmgly and mtentlonally falls to '
]'f_‘_-enforce or ¢omply with any provisién of

' .Q,thls code regulatmg the proceedmgs before,

durlng, or after trial of an'accused; eha.ll !
.. be punished as a. coyrt-martial ma,v dlrect J

W practise; however, ‘enforcemsnt. of. Artche

A k,l

eB ¢ Jhae nut tehen this course' There is o re-

.'.Ins‘tead, en:ﬁordﬂrhent dtas hbeenx effected jw‘.i't-
 ciadly; By, niiding dévérsible ‘error in'any conrt-

martlalfpnoeeedtngs»it}wt‘ ‘have -been ‘effected by
unldwful commstid {pAiiénice, Thus, the issue of
.unlawful.influenceiisinot - normally posed as an
1ndependent'dnquiry:amhether scmeone has com-
mitted a wrong-by: “atlempling” to exercise
such' influencs, Rather, thé issue arises colfa-
terally, when aw accused asserts that the pro-
ceodings 'fn ‘his’ '.'cake hﬁve béen prejudicially
affected by unlawful command influence. What
command ipfluence is “unlawful” has also been
developed‘ jud«ieiallys Since almost every case in
this; ares. hag’ bee “déclded on its particular
facts? it seems. most ‘worthwhile here to merely
et i’ort}t sen‘ie’ qﬁerjet‘al prmciplep a.nd guidehnes
in'the ‘area.

-
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-2. Persons subject: to unlawful influence. a.
Court members,

(1) General. No commanding officer may
censure, reprimand or admonish the
court members with regard to their
functions, and no person may attempt
to influence them by unauthorized
means,” If there is a substantial risk

"~ that the members were so influenced,
to the accused’s prejudice, it is re-
versible error.® The Code appears to
authorize only two 11m1ted instances
of “what’ might athount to “lawful”

command 1nﬂuence' the convening
R NS IR T R Co

.5 1Bge. POMI, A,rt}li'r,ix e

. 8 The Teqpisite quantum. of l‘iilk that must be ehown ie discussed
Hafra wh 4641 and wecompanying text,

¥ Compare MUM pera, -38h. That the convening asuthority-chose to
_rpfar the case to a zenernl rather then a. special court, however,
‘may’ Hét: be called to ‘the members' 'sttention, for their considern-
rHon: on the sentence.. See.United-States vi Carpenter,. 11 USCMA
18, ‘20 OMR 234 (1060} ; United Htates v. Lackey, B USCMA 718,
!IB OMR 228 (1088) ; of- MOM, para. 444 *nor will [trial counsel)
bripg to- the. pttention of the court:sny Intimation.of the views of
the mnveninz authorlty, or those of the staff judﬂe advocate or
legal” offidar,  with ‘respedt to’ the guilt of innocence of the mccused,
appropriate sentence, or any. other. matter exchisively within the
diseretion of the court. See Article 87.” )

® Sea UCMJ,” Art. €2.: But sve ch.'XI, séc. V¥, Actlon By Conven-
ing Authority On Rulings of the Law Officer. -

1 8¢e United States v. Ourter, 9 HSCMA 108, 28 OMR 370 (1968),

"See MCM para, 38; Unibed States v. Navarre, 5 USCMA 82, 17
GMR 82 {1054) ; GM 4045’1’1’ Padilla, 30 OME’ 481 (1080). Pretrial
"nﬂantation" ldotuies’: to . ‘conrt membérs, - however, have been or-
dered dlleontlnqed in the Army.

"See, ., ﬂ .+ United” Statal v, Kitchene, 12 USGMA 588, 31 CME 175
(1861} United: Stdteq X Zagbr, b UBGMA 410, 18 OMR 34 (1958) :
Uni,ted Stnt& v. Littrice, 8 USCMA 487, 13 GM§ 48 (1058).

i Sde Unithd States v/ Wood, 18 USGMA 217, 02 CMR 217 (1062).
.Gompare United Statea; v. ;Littrige, 3 YBOMA. 487, 13 CMR 48

1368), with Unlted Stntes v, Iebqll U SOMA '1'32 14 CMR 200
\wﬂ” ik PR B ;

1‘850 “Unfted - Statey ¥ {Ringhert,. 8 »AUSOMA 402, 24 OMR -2i8
{1051) H United States v, Estrud,a,l'f USC&I.A 3 UMR 98 (1987).

106, 6.4+, United’ States v, 'Oliof, 11; Usﬁhlf A286, 29 'OMR 102
{1960) ; United -Btates v, MoQapn;; 8, UNCGMA: 675, 25 .CMR 170
.(1055;, Urtlted Statee v. Fern'uqon.‘ﬁ UﬁOlﬂA Bﬂ. 11 OMR 83
(1054 )

;¥ 8gg, e.p., United States v. Kitohens, 12 UBOMD 580, B‘L "OMR
i78. (1081) ; United Btates v. Hnwthorne. 1 UBGMA 293 22 OMR
8% (1850). ) Ay

-1 Bee United States v; Hunter, 3 ‘UBCMA 407, 13 -CMR .58 '(1983) ;
Oﬁ 400008, ‘Olives, 26 CMR 886 (1988) In Olivas, the convenlng
" ‘authority talled meetings of ‘moit ‘of “the officets who. served oh
courta-martiel, for a “refresher course” in military justice. He ptated
to:the officers that he had felt such n course necessary because-he
wis “'horrified” ‘at Bome recent GOM resulte—thiit in half the cases
he. had experlenced conslderable difficulty. controlling his temper, be-
neupe the court members had “fellen flat on their faces'': -

. i ‘the first place, a casa 1s'referred to a general court~
: msrthl for one very impoytant reason; ithat is ‘that if the mar
. .i8 found. guilty, the proper sentence. should include a severe—
" & falrly severe senténce . |,
"-1-am-mot trylng to put any lnﬂuenue on you, All T am trying to
- wet .through your head: s, 1£-the mien is. Jound -guilty, give him ,
‘punishrment to' -suft the orfme, and n'et tbnt through your
hcwdl *- 26 CMR. 684,688, »: ' .

EAt AN
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. don’t just slap him on the wrigt.
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- authority’s power to choose the appro-

priate -gradé of court-martial to hear

tha case,? and his power to return the

record of trial to the court for recon-

‘sideration of the dismissal, upon mo-

~tion, of any specification—when such

dismissal‘does ' not amount to a finding

~of not guilty.’® In addition to these

+* provisions of the Code, however, it is

obvious that the commanding officer

. 'must maintain ‘good order and disci-

pline -in his command, and therefore

- must- take normal- general measures

s for” the' prevention of “misconduct.lt

i« Also, it is proper ‘for him to insure

¢+ - that the members of his command, eli-

- . -gible for court duty, have some gen-

-eral -and impartial understandingof

the operation of court<martial: pro-

cedures. and their duties as court

‘members.!2 There is. often a fine line

- between the proper and improper. ex-

- ercige of these functions by the com-

manding ' officer, however. In most

cases, both the lawfulness and the

probable impact on court-martial pro-

ceedings of any alleged command in-

fluence will be judged on the basig of

& combination’ 'of - factors. Principal

: -~ .among these ‘are:’'(1)' thé nature of

v+ the gct or statement R (2) its prox-

o - imity-to the:trialj - (8) ‘the rank and

~position of ‘the: péraon: acting or mak-

. ing the' atatamenbgl" (4) ity specificity

- with respéct' 0/thié‘particular proceed-

- Angs;® and'(5 thelextént, to which it

- iy addpessed érsonnel connected

4 Wltmtﬂe pﬁ&ceedl‘ngs, concerning their
g s funetions; W’ith regard thereto.!”

Jf ,22)‘ ﬁ)” 1ir t‘

KETE

ence umlawful Usmg the
ﬁﬁqm‘ f tors, it is fairly easy to
entify: a case of gross or blatant

N
RE I

g e ﬁi’l&ﬂﬁqulhess.“ Some confusion has

R 1N

P b@en ‘encountered in two particular
s A fypey of ‘situation, however, The flrgt
wrpia wedcOR@Erns the “policy” statements con-
AR *'cerning good order and discipline that

we .o . M@y, be- disseminated throughout. the

Cbmmand by the convening authority ‘
“‘or the éommandmg officers of syperior -
commands. So long as such communi-

[STE IR
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v vy c@tions. confine: themselves to the ad-
4t g_.mmlstratlon -of personnel:and the pre-
. ;-vention of misgonduct they are per-
o - missible .and proper.!?. To the extent
., they .intimidate or. suggest any
. “proper”. disposition .of offenders by
-courtge-martial, howevér, they are im-
4+ . proper and unlawful command influ-
3. . . ence, when. brought to.the attention
. -of .court members.?® ‘

. The other __del.i_cate problem area

-~ 7 . concerns . pretrial: “‘orientation” lec-
. ti .. tures;that have often been given to the
4 oot court members by the: convening au-
. .:;_thorlty__ or.gtaff ‘judge-advocate, dis-
..., eussing frequently. encountered legal
. ;.,;problems;;, a.nd”theu dutles as court
e ;. embers  No. ‘matter. how well-
G e _mten,ﬁmneq sych. discussions really
-; ATe,0F in.what general terms they are
.- --phrased, this,is a.dangerous practise.
1. -Theyproximity of the. trial, and the
'_ffa,ct t,bag :the remarks are:addressed

to. the 4eurt membersas such, gives
lmo;qtl a0y sonceivable general state-
ent. t]g,e&g@p@,gmme%oi 2 gpecific. ref-
_ \eg:e__ : blgpof heing interpreted
i 88 B cp,mma,nd desive:fox:gpecifio re-
i oo Sults in partieular .cases, For this
' .., Yeason; the practise of giving pretrial
. “‘orientation’}. leetures shggsnow. been
... ordered to_cease,sin, »thp Army2 The

: extgnt to.which it Temajnspermissible
.»in_ the other. serviees hagbeen judi-
svrine o Clally narrowed, OnstheGourt of Mili-

P tary Appeals, Judge Feyguson is con-
that, ,“,,ch;,ipretrlal instruc-
.itl,qn is, consistant with . the Code.2s
l_though the Court.has not yet gone
that far, it recently 1nd1cated that—

- Sjoe Wnitey tamv “Hyzt, 9 Uscw. 88,. 27.OMR 8 (1968) ;
fad tated vi Uatter, ¢ USOMA 108, 25 cmn 370 (1988).

: a ,gﬂgpe. ob‘f. Uriltsd Prates v. Tiegeld, 12 USCMA' 8, 30 OMR 8

lﬁlﬂl % tl} V Olqﬂn 11 USCMA, ISB. 29 OMR 102 (1980} ;
W(;i tod’ tm&a, 7 USCMA 885, 23 CMR 09 (1057).

s }S@M@I}I. @b¥d, 38§ Ullted States v. Navaria,' 5 USCMA 82,

il%dgbﬁ?t ﬁ%‘g’aw '8 mt{ ﬁt?m b L“bﬂ“ﬂv 3 UBCMA 487, 13

B system, and'’ properly 80.

. pretrial-lectures or’ conferene-
es should be carefully limited: to’
general or1entat1on on the opera-

_ tion of court-martlal rocedures
" and the. responslb111t1es of court
‘members They should not sug-
‘gest, directly or 1nd1rect1y, that

""',:-.i:'__-the ﬁndmgs or. sentence in a
partieplar | case may. .be based

. on matters outsu:le the record of
'proceedmgs before the court-
' 4mart1a1 24 ‘

"For alh prapfacal Durposes, this

. _pos1t1on would seem to invalidate most
- of the. Manual provisions .dealing with

points on Whlch the members. may be

o -1nstructed at stch & lecture.?s As mat-

;. .-ters.now - stand; . ithe delivery of a

" pretrial lecture to-a court is slmp]y
.meLtlng troubles: . ...t

" Needed: iristrudtion in thls ﬁeld.
-may be. provided without legal
: . impediment and - without raising .
«- . an issue:of .command: influence as
often as may be tonsideted neces-
© sary by courses which cover any
desfred-aspéct of militaly law, in-
luding, for exainple, :suth related
“gubjectst apt the logienl ievaluation’
Hoft evidenge oy the theory of pen-
olog*y. Bt when smlilar instrue-
Mon 'is .given .by. a. convening
udthorlty ‘of his staff judge advol-
" ¢lite 'to & group selécted for. court .
- duty, everybhlng and anythmg

" that 18 said is Subjéit to profes-

v swna] scrutmy and certain crltirf"
- ¢ismt, Théfe are féw more sensi-
- tive or delicate-aveas in-our legal .

& Even_When gyl ‘instruetion s
'? ':;j'.ceuchea?f pnﬁ;nely nocuous lan-
L ﬁcoﬁtrﬁVerbibly harm-.‘_-'
;0,08 almbst paintless, the.
St tl‘rat instruc-;:j

R l,read ;eeurbe siﬂﬂwemug*h"to treate» d1s—
ustor HRE mistivé behind it in

- gome wof wthe -more: - uspicious
Ml foib PButid atione, profest
sional advocates,-and & fear that
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improper subliminal' indoctrina-
tion of the audience may have
_ been’ indlrectly accomplished.?®

(3) Impact of unlawful ecommand influ-
ence, As has been noted, the question
of unlawful influence has not yet
arigen as part of a prosecution against
anyone who exerclsed such influence.

. Rather, unlawful influence is posed

o *collai'eral_l‘y 88 ‘& question of prejudi-

' cial error in proceedings affected

thereby. In several ways, this proce-

; .+ :dural pesture shapes the issue some-

1. what differently than it is cast by the

- literal provisions of ‘Article’ 87. Thus,

' the cages"hold' that the accused must
“not only show 'that there was error
(unlawful influence} but also that it

"\ was prejudicial, i.e., that it apparently
affected the outcome of -the trial?

. This is primarily a question of fact. In
. testing for such prejudice, the appel-
1. - late courts: will look to. the five basic
factors noted above,?® assess the ap-
parent. meaning of -the influencing

. statement,® and compare the apparent
tendency of the statement with the

i result .the . court-martial actually

., reached.® In -addition, the procedural

posture ;of- the issue .renders certain

f —————
"Bed t:.m 404877, Padl!la, 80. CMR 431 486 (1980} (concurring
opinfori by .Crook, Judge Advoeats)..

t Unlted Stated v. Davis,' 12 USGM'A 876, ‘81 cun 162 (1961).
§ © % Supra notes’ 18417 and. actompanying mxt ¥

b 129 Hee lJnihed Btates v. Goﬂleld, 10 UBGL:IJ@ 2’{ OMR 151 (1058)
[ % Bed Unlt.ed Smee v. Kitohend, 12

(1001) Pl Ey 4 fey
1% Exposure of the ocourt mamberl to- an unlnwfu}ly Influencing

PR

L Uhited ‘Btates: v. Zagar, b UECMA 410, 18- CMR 34° (1985) (s

22T (1967) (Prasident of court ukad for direot.ive, nnd Law Officer
apprwed ‘requdst) .

uoas)

“' tences of twe co-accuséd previcusly tried).

B “tuiibd, einod -defense ocounsel did mot deblst). -
b, & ¢ Compare, pM 400008, Olives, 26 OMR 488 (1988).

' (i988) 5 OM 404577, Pedilla, 80 OMR 481 (1900).
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i commpnd statement will produces error no matter who ls responsible,
i For Tringing 1t to thelr attentibn. See Unitad'$taies v, Leulo. 12‘:
[ QISCMA 8, 30 OMR B (1060), (trial copnsel); ‘Unjted States v,
Littrice, 8 USCMA 487, 13 CMR 48 (1858) (convening autho;it.y)

" _judge edvocate) ; United States:v. Walinch, 8 USGMA 8, 28 OMR "~

E' 07, Unlted States v. Kitchens, 12 USCMA 689, 31 CMR 175
' ; (1081) ‘(adeletant SJA tried to force. defanst gounea! to desist from
. pesertlng defanua of unlawful command influence; no nrejudlco ‘

37 B0 United Btatea v. Wood, 1§ TBOMA BIJ,‘ §2 CMR 217 (1042);

A'uso 81 CMR 1785

1M 8pe United: Btates v. Coffield, 10. USCMA. 77, 27 CMR 181
ACM 17019, Thompson, 82 ‘OMR (i062) (pfter findings,
{sourt memhbers recessed $n room where BJA's “Progress Chart” was
- posted, containing Information as to conviction and length of sen-

‘y ;‘m:: Al o ime&ning

g uddie poke -1
i rhlhbzdouih& }1 i

3, 'sF:M» :

agpects of Article 87 irrelevant to the
inquiry. Since the important question
. is' whether the court members were
‘unlawfully influenced in their actions,
it is not necessary to establish any-
one’s legal responmblhty for the influ-
ence.! Nor is. it essential to show any
.. actual “attempt” to exercise unlawful
influence. . The. accurrence of preju-
dicial influence is revergible error,
-even though it was unintended.? Con-
versely, no matter how blatant and
‘noxious an “attempt” was made, if it
was apparently .ineffectual there is
error, but it is not. prejudicial.s

The invalidation of trials on the

-grounds of unlawful command influ-

‘ence is not, however, simply a capri-

cious and unpredictable snare for the

-~ commanding officer. Although the real

- motive or intent of an allegedly unlaw-

-+ ‘ful-act or statement by the commander

“is not in itself relevant, it inevitably

has an indirect effect. Obviously, if the
statement could only have been made

"with an improper motive, its apparent
meaning will be very clear and the

RO courts would have little difficulty in
Lo oy ding ‘it Unlawful M On the other
ha,n.d, 40 the extent.that the statement

“ “hﬁd & logitimite motive' and ‘purpose,
i any appearance ‘of unlawful tendency
_ : will neturally be diluted.s
Liley s, dommanding officer’ Who exer-
b -t'***ciqesflﬂreatraaint ‘and CIrCumspectiOn
Sy '.:f,‘.\ﬁﬂgn“k famenting ‘upon the future or
res i Pest oo =(l:n*i:room behavior of any per-
W B, -"'fin g © dhd who attempts in good
nisd < =M‘m‘f11wirbh*ﬂto ‘adhere to the spirit of the
e !ﬁiﬁﬂWﬂ’l in the nature of things have
Ao W OV roblems with: unlawful command
3, His surest protection, in this

RECERERE:" .10 is & firm conviction that the trial

TP BRI

iy “court-martial is an independent
fprooeédmg-—not & tool for the enforce-
““"ment of his disclplmary policies.
‘Doubtless, this admonition is unneces-
sary to most ¢ommanding officers. In

Al

tweht Ty

.. this. ares, however, public and Con-

i ﬁ\* i A 'l
o Compare Tnitot Sttt . Hort, 9 USCMA To5, 37 OMR 8 ¥ gressioné] ¢onfidence’ in ‘the mtegnty

of the Army is at stake, and an igno-

!
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i dgmb or cdreless misstep by one com-
ntander can destroy what hundreds of
»f -Wwisermeasures’ and: falr trlals have
e ibutlt:

(4) Reqmmte strength of showmg of
RURE preyudwe. The question—what likeli-
“ " hood of prejudice must be shown to

" warrant reversal7—has’mnot yet been

clearly answered. Proba.bly something

“more than s1mp1y a “fair risk” of

preJudice must be slibwn by the ac-

“’cused. This has rémained unclear be-

dause the Court's test-of what is error
hag not dovetaﬂed with its analysis of
what does not’ amount to error: In
cases that.have been reversed because

" of prejudicial command influence, the
riomina] test has been whether a “fair
risk™: of prejudice- was shown.®® In

' cases that the ‘Court has upheld, how-

_ever):.this terminology has not been

used; R-ather, ‘on" such occasions the
il JRER

{100 goy Unlthd *Btdtes v. Kentner,i12 UBCMA 607, 31 CMR 268
.(1962) ; United ftates v: Cofflald, 10 USCMA 77, 27 CMR 161
(1968) ; of. Unitad atutes v. Martinen, 11 USGMA 224 20 CMR 40
{1960, : {

.M.808 United States v. Wood, 18 USGMA aw 9%, mm 217 (1062) ;
United Statea .v. Davis, .12 USCMA 576, 81 MR 172 (1961).

® Sed, 6.9, United ‘States v. Olsoh, 1{' URCHMA 88, 20 CMR 102
(1860  United Btates ¥. Coffleld, 10 USCMA f o,mz 151 (1058) ;

United Siates v. Rinehart, 8 USCMA 40 R 218 (1857).
"e'8kg Utitted States v Davls, 12 UsoﬁA 7, 81 fonm 172 {1061} ;
Utilted Gtates v. Danzine, 12 USCMA 860} 30 (MR 850 (1961).
In his diuenm, Judse Ferguson has referred- -ho prior. reversals es
Baged ‘on the showing of & Palt vkl b#l ‘prafifdlcial influence.
thia sgharacterization: may wengrate some; | !iop\}, gince it fre.
‘quenily eppeats to be wrong, in lighﬁ of the, t «and langusge
of tlioh eases. For Instance, in Awfted: Hinths 1 18kon, 11 USCMA

208; 20 CMR 102 (1060), Judge Eerguingn; »wr{th@’;bn thé majorlty,

m ted that. . “/the probability of imp ";;“ ipﬂuencea oy 08
d beyond covil by this record: in Bk, dlaidiiting An "Yinlted
Stitds vifsWood, 18 USOMA 217wt 238,92 CMR 217" PP
r(}ﬂﬂZ? Judge Ferguson comyla\ined that “whnt was left ‘pnly. to
}Mr 8k in theé Olson ‘casd Is here rhade expréf “In this cage
4iii. tho sethrd ‘before us ‘establighesbeyond; jquvil; thet [oertain
‘?‘:’%”E’P ware unlawfqily infijenced].” (Emphesis added.) Moreqver,
¢ Tudige Perguson tharacterized United’ States v. Schultz,
I3 UBEMAT 129,128 /GMR. 858 - (1987); and United Htates v. Walinch,
e 'pﬁoyn 8 28 OMR 297 . (1087)_ s “falr rigk” enses, although
6" Héve Involved & nomewhat griter probabllity of
wx&«:«iuﬁ«mﬁm iStates v, Riverd, 12 USOMA: 507, 511, 81
’ﬁwl B8 9‘! (1981), Judge Fergusoen, dissenting, appears to aimi-
ia grlze an entire line of analogous. precedents. Such
'tﬁlb'ﬁﬁl nfii’ﬁotepdninioh. +and. ‘submbguent’ bharacterization
l’!}g m

'gpprequﬁln auelity; to the law on this point,
ra, supra note 89,
-t u«sastmm.aum 6635 ¥ & 16bheins,, 2 USOBLA- 680, 31 OMB 176

"ﬂ'a ’i’;ﬁ% ¥i h+eny degyee of mesurance” that
J uld% hav %??mg ourtnmattlﬂl npt been exposed
A 55 nﬁﬁ{ﬁﬁw HORdtyada] 1 USCMA, 638,

?Q; @%W ?? “MQ""M‘WW’NM%O@?}‘M to exert some

nfluetice’’ oventcount oFs .
e TOMF it AHATE 78 w1 wornh will o
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.+..Court's. language has often indicated
. that it was . convinced. there was no
. prejudice, despite the showing of what
would seem to have been at least a
“fair risk.””” The net effect of such
decisions is that the accused must
probably show s substantial risk of
prejudice to warrant reversal. Al-
- though this confusion may be partly
~ gemantic, it seems to have arisen from
a difference of opinion among the
members of the Court., Judge Fergu-
~son has often wrltten ‘the majority
oplnlon in cases reversmg on the
grounds of unlawful influence,®® and
}}as dissented when the Court has
afﬁrmed 89 He clearly holds that &
| “fair rlsk” of preJudlclal influence is
o enough to Warrant reversal.® It seems
" probable, however, that a majority of
t'he Court ha,s concurred in reversal
only when something more than this
“has actually ‘been shown.‘!

b Other personnel.

(1) General.. As to personnel other than
court members, the Code provides:
No (convening authority). .

or other commanding officer, shall

censure, reprimand, or admonish

...8ny...law officer, or counlel

... with respect to any . . . exer-

else of LV Bls, anctlons ix the

SRR 'conduotiof *bhe'proceedmg#?‘ e
' Ma.ny of. the pules. discissed above
AN ’”"W}vl%mxéﬁipget dtqirgourt ‘members- also
fo unlawtul command influence
o sl r‘bﬂeﬂ]} monnﬂe’l( connected with the
e;ﬁma,pu o.disparity in. their
mﬁs’ end' in -the "applicable
s;,;gprwgven,Jrenders ‘separate dis-
_ w%q'gzgmentx It ‘may- be gen-
v, poted”. that, as d1ptinguished
L ,}ﬁs embers, the funetions

"and.alt{es of other personnel are more
’mexpllei@l wregulated by specific Code |
i Rr@@_ﬁm &cﬁ It 15 deemed thﬁt the de-
5 HOURE ‘fha/sﬂa re or less substantlal
T Mght, o Wave ' them perférm their |
e dut;e masweqmre@ by: th Code‘, This
S Y ¢ fi bled, the. Cgtixt, on. cttHxion, |

4 th
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w4i o, toDypass the collateral questions con-
- cerning the existence and effect of
. unlawful... command . influence, and
focus instead on the:broader question
i . whether the accused was afforded his
' ot more explicit rights under the Code.
. This point will be-amplified below with
. respect .to the. partlcular personnel
involved. .

~that the law officer assume the ap-
..proximate role of a civillan judge.®®
. 'He is obviously in as sensitive a posi-
" tion as the court members with regard
to his functions at the trial, and any
- command efforts to influence the in-
tegrity and independence of his deci-
 gl¥ns will be regarded with severe dis-
t#ist.4 The same rules apply to him
-aﬂ to the court members &

Certaln mechanical factors have
served to minimize ‘the ‘incidence of
¢dmmand influence concerning the law
officer, and promise to reduce the pos-
31b1]1ty of this problem to the vanish-
_mg pomt Flrst Congress requ1red

n ‘”'See United States v, Keith 1 USGMA 4183, 4 CMR 856 (1082}
"y Houad Heeringe 1152-54. The Court has enthusiastically furthered
; ‘.,Jthis polley. - See Miller, Who Made the Low COfficer o ‘Fedoral
: Judae?' MIL. L. REV. (DA Pam 27-100-4, Apr 69) st 88: Sny-
der, Evelution of the Military “Judge,” ‘14 8iC:L, Q. 881 (1982).
#'8ee United States v. Boyeen, il USCMA 831, 20 CMR 147
w:(1980).; QM 398680, Godwin; 25 CMR 600 (1958),
“Moreover, the ,law*uﬂ-leer is reapons{hle for the proper conduct
"ot the proceedings. See UCMJ Art. 5l. Indicatlons that he has
" ;been subjeoted to: command’ influence: may * therefore be tested not
plv on the grounds of influenqe: per e, but, else: by questioning
Vihether hs fully exercised his reiponsibilities for the proper conduct
_0f ‘the. trinl. Bes United ‘Biates. v, Kehnedy, 3 USCMA 261, 24 CMR
.819(1957) i Unit.ad. Btatoa . Knudson, 4‘ USGMA. 5‘87, 16 CMR 161
(1854)
¢, %8 Bee UCMJ, "Art. 28. - I S T TR
", " Bee Houss Hearings, 824-27. The agparate. Com:n Was est.ab]ished
for the Army by the Blston Act, as embodied by aandmant in. the
“Seleotlve:‘Bervive Aot "of ‘1048, sectiond 248-48; Htaf. 604, 648, 30th
.'Cong., 24 Bess. (1848). The value_of stich’ g sqppfate..Corps .was
disputed by the Navy and Alr Force, howevar, and %onm'ess dacided
‘hot to requize ‘it for those sérvices, ‘For - the itime ‘belng: Sea: Houae
Hearings 1299-1802; H.R, Rep. No. 491 af 89, ..\ o
‘Bsee letter, Adjntnng Geneml of the Army to. 'uommanderu ax-
dhitilsing genotal doyttsmurtia]l jurlsdiotiof, | AGAG-0Q- 210.81 (87
dbk 580 JAG,; Hq, DA, TAGO, .20 Octobor 196! subjeots. Law
difiter Program.
b o - lottir, mifirg- fivte 48 “iStanding ‘Oforallbs Prosodure”
‘Aiffimorandum ; of Flﬂld Jugitelary Divisfon, : Offies of - The Judge
Rtlvocnte Gm-mml5 (i dan 693 ; ; Meuql:ler & Mummey, Judges. in
/ trum, an Indepiidint Vadiclitey for the Aty 44 J. Am. Jud.
QY 46 (19860), ';f-Wlegbr‘ The Armi's Field’ Judicfary E‘yawm A
btable Advance, 48 ABAJ 1178 (1960). - )
ﬁﬂaed wphe L8, “Ariy- Judlolm‘y,'* 1460" u
Now 828). e oy
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,'Aqo 10004

(2) The law officer. - Congress intended

. that the law officer be.a lawyer quali-

it ified, to perform the duties of that of-

4 e ficed®: Secondly, a separate Judge

~rAdvoeate General’s Corps was estab-

dishéd:~in- the - ‘Army, -to insulate

=t . tadvoeate: from the. normal chain of

. sedmmand.¥.An. enlightened policy by

The .Judge Advocate General of the

“A¥my has:vesulted in further adminis-

-~ trative <measures: to effectuate this

" purpose, Thus, with the establishment

“of the Army's La,w-‘ @fﬁcer Program,

the funetion of law ‘officer was wholly

' agsigned to partlcular'<q1ia¢l1ﬁed Judge

- advocates, normally for . year tour

of duty.4® They were: fotmed into a

specialized  Division - withm JAGO,

 known ‘as'the Field- Judlclary, under

: direct command of The Judge Advo-

. v cate General. The law -officer is not

; assigned to the command of any con-

' vening authority, and Hls work 1s tiot

~ gupervised by any convelling authorlty

or staff judge advocate. He is. assug'ned

to a convenient. duty station: within'a

--“Judlclal circuit”. and serves. where

needed within that circuit. His. duty

- gtation must furnish his logistical sup-

- port, His ava1lab1]1ty is managed by

hlmself and the senior Judlcml officer

*in, the circuit—*Circuit Judicial Of-

_ficer.”% This 'separate organization

and speclallzatlon of function *in-

_ creases the expertise and, indepen-

_ ‘dence of the Army law officer and re-

" lieves 'him from - any . obligation

-inconsistent - with hls Jud1c1al func-
tlons. '

_‘ _ The Judge. Advocate General of the
S ‘A,Army ‘has promulgated 4 measure that
O nurtures, this).development still, fure
[ ssthery Tt provides ‘that~all judge ad-
b v ;'J;’”vbcat,ep iy the Cm;pq‘who perform trial
g o 0T 8D {gel]ate Judlclal ‘or - appellate
Pl Veofindel, Tipctions are orgahized into
B M g ,ausepmate Glass. 1I. Autivity-—-“The
anpwnttal buos mtbag';; Statés Ai‘my Jﬁdicial‘y”“‘“

St edt

eetitsand -t Winieh. isvlargely - self-supervised ahd-is
a e b g dhifiiigt¥atively reovdl from | the

~ direct.control ofThe: Judge Advocate
R "Géﬁeriﬂ 8 Thig’ s’hguld gerve to insu-
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*. late such pergonnel from any appear-
*i ‘ance of influence attributable to pos-
- gibly inconsistent: duties that The
R Judge Advocate General is required to
perform: Thus the problem of com-
- mand influence with respect to law of-
ficers should now be a thing of the

co.o o past.. '
L +(8) The defeme counsel The defense
counsel 1s also in as sensitive a posi-
_ tion as the court members, and the
...+ . same rules apply to: him with regard
.. to unlawful: command influence,” The
.. 'defense counsel, -however, has been
mechamcally ingulated fram.command
. .influence oniy ‘to the- extent that, to
o0 ,Berve as appointed defense counsel in
- & goneral courtamartialy he must be a
. lawyer, certxﬁed by: The Judge Advo-
_cate General ag, q,uahﬂed to perform
such dutleS' and in- such case he is

ﬁﬂae ﬂnit'é?t Btnt.as “iKltdmnl. 12 UECP‘A B89, 81 CMR 175
(1081) ; ‘OM ‘88902, Dobr, 71 UMR 48 (1968) OM 350489, Plant, 8
‘OMR 384" 11988), (Unexplained Fellef of appolntéd defense counsel
at: any :time may! wgll: amount: to general prejudice. Hee United
Btates v. ",l'ellhr. 18 USGMA 328, 82 CMR 828 (1962).

- o Bap UOMJ,: Ark} 87, Oonflict of iriterehts ariding from his prior

Tom lubagquent axproisp .of other !unnﬂom e also forbidden by Art.

ar.

e 'I“hlu w’u [ mdor mnso‘n Vhy' tha Oourt conbluded -that, although’

not - specifioally: ptovldod Congrésa int.endad that. military counsel
ldéatqd bs} thé aceused (see UCMJ Art,. 88 (b)) must also be &
tuslified hwye;' Bee United Btates v, Kragkouskas, ? USCMA 607,
28 OHR 387 (195&} ‘Compare U'nited States v. Powell, 13 USCMA
384, 32 COMR 804 (1962). For the’ functions and obligations of
p!e!cnse\ counsel, soe generally infra oha; V1, ‘VII, secs, II, IV-VIL

"ﬂee United Btatés v, Telller, :18 -USCMA" 828, ag OMR 323
'(1962). The meccused has @ right to be- 'represenied hy counsel in
hig clafengq, Sea UCMJ,  Art, . 88(b),; Ta render -this provision
effectyel, it has heon :aonstrued to- réquire -adeguate representation.
See United Btates v. McMahan, [} USQMA 700, 21 CMB 81 (1988).

% Compare: United States v. Horne, 9 USCMA 401, 26 CMR 381
(IPBS). with United - statea v. HIL, B10 F, 24801 '(4th Cir. 1962),

- ond Bnead v. Smythe, 273 F. 2d 888 (dth Cir. 1850), sert, dented.

858. U8, 850" (1958).: Edwards v. United States;. 2358 F. 24 70T
(D,C. Clr), cert. denfed. 388 U.H. 847 (1888): United States v.

'Purl,no. 212 F. 2d 819 (2d Cir.), cort. dented, 848 U.S. 840 (1984).

Bee gensrally, “Pollook, Equel Juetice ‘In Praoctice, 46 MINN, L.

‘REV..787 (1981).; Davig, Inuti?utq‘mml or Private Qounsal: A Judge's

Wew of the Publd'e Defendor Syctem, 1] MINN. L. REV. 788. But
tonipake Piapner v, Mnryr nd, 808:F. 2d 80T ‘(4th: Cir, 1062),

.2 5 Hee Unlted”’ Bt}tal v. Allen, 8§ USOMA 504, 510, 25 CMR B, H
(1057) {Letimer, J., dlssenting) : Horton, Professional Ethice end
tha Ml mrma O’oﬁmsl '8 MIL. L. REV n'r. 100-104 (DA

~iParn. 2T-100-8, dul 599000

e UOMJ, Art. 14d: 18 Usc noos. 1503-05 (1058) ; United

“Btates' V. “Lotits! 4 USCHMA €0;: 8 -OMR 60 (1052).

.. Boe. Unilted }Stites b, Kannédy, -8 JUSCMA 251, 24 CMR 61

(1007) 5 OM, 401024, Eaten, 28 OMR 501, (1959), Command influence

" gvar - wﬂ/rwndé‘ s not". brgil l'&o ¢

‘urals attribytes: ptr ibu cphxmandumﬂuw Inovedss: the likelihood
Y}?{Qn |I)lernngl;-{¥§u¢nep in exerted over &

arihid by UOMT, ‘Avt. 27, but the nat.

s’ubo ! ,

% figa Mb Ligg t }
"% Sea Uniﬁdngr%t;l V 19‘;‘

¢100) ¢ . xx‘v“* sats, " T1 iﬁr
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-generally a member of The Judge Ad-

vocate General's Corps,” thus some-
what removed from the normal chain
of . command. As a lawyer, he must

.adhere to the Canons of Legal Ethics

in regard to the faithful and zealous
representation of an accused.’

‘To insure against any appearance

" of command influence in this area, the

Court ‘has tended to' drift from the
question whether the defense counsel

‘nay have been improperly inﬂuenced
-into .a 'broader qilestion’ concerning

* - .counsel’s- adequate  representation of

the > acdused.s AdeQuate representa-

' tion doesiriot mean‘the “best possible,”

but, as developed by the court, it

-means- & -great. deal .more, than the

“purely’ perfunctory representation of-

ten held sufficient in civilian jurisdic-
tions.® The Court is sensitive on this

" issue and has inclined to make a fair-

ly thorough inquiry into the adequacy

" of representation. Regardless whether

such mqulry is a desirable way to
supervise the working judge’ advo-
cate,’ it will be- made, and it tends

- to minimize any search for unlawful

-command influence. If the accused was
inadequately represented it does not
- matter why. e

Wztnesses.- Inti;xﬁidatmg, tampering

‘with, or"influencing’ the testimony of

o withess is naturelly condemned.’” If
- it appears that unlawful command'in-

fluence wag. exercised over a. W1tness,
the result is reversible error.’® The
circamstance of a witness, however,

’ presents a somewhat different ques-

tion as to. what command. action is un-

R lawful. Thus, it is not ‘unlawful to of-

.fer immunity from prosecution t6 one

co-accused- in “exchange for his testi- .
mony in the trial of his partner.®® Nor

is-it uhlawful ‘to ‘negotiate a “deal”

with the accused himself (at his re-

' “quest) - m exchange for his plea of

guiltyee

“These-administrative .meas-

- ‘ures have thefr counterpart in civilian

p;nactise., The;re ar.e -8ome , ramifica-
. tions, however. Any person ‘who bffers
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L s witnessviimmunity g -thereafter
.%o barred fromuperforming any review-
Cvwoonw ing function: iniregard: torthe proceed--
& .t ings,~which: the Code:'requires to be
TR Ty performed impartially:¢! ‘With respect
to. negotlated ‘guilty pleas,:-the appel-

~late reviewing agencies are scrupulous.

e . to.examine such pleas for-any element
v,tr e300 af, incpnsisteney,-improvidence, or in-
b wxevvoluntariness,® Thus altheugh certain

. o~ forms. of ‘command action.are permis-
# . . gible-in relation to witnesses, they are
e g cohsonant.-with . eivilian practise, and
3 .y, the.integrity of military; judicial pro-
ey ceedings. s -extensively |:protected

. through.; related propedumal require-
Yo .ments.‘- o : :

) '“ Siee United Stnte! v. Whlte, 10 UBGMA 68, ‘2'7 CMR 187 (1068)
(eonven{nn authorlty) ; United States’ v Albrliht, ‘0 USCMA 628,
1287 CMR 408, ¢ (1958)..- (atefl Judge. pilyocate raview). He 1s not
ba Ted from reﬂerrinu the case for trlal, -since it is said that such

“Vask ' does not reghire ) him to pass - on ‘the ‘probable truth of the

mtimony. but only on whether:. B tﬂal( aqems  warranted, See
U ited Stntea ' Moﬁ’ett._lﬂ UECMA 169 2'7 GMR 248 (1959)
“Qulnéve ' whethir' thil detinetlon “is " wornd:
o519 Beo: UCMI ATt 1481a) 2 United! ‘States v, Watkms, aupra mote
aq Uniteq Stgtes v, Wplker, 8. USGMA 04‘7. 26 CMR 151 (1868) ;
'(f"nlted States v. Alled; 8 UACMA 804, 25 'CMR 6’ (1968) ; ¢h. XTIV,
‘600 IT1; frifrd s Melhori, Negotfated: Pleas’ in' Novdl:Gourte-Marticl,
17 JAG Journp) 103 (Bep 02}‘ 0
ECmgas ioma, A s, s
- 04 Hep United Btates iv.’ Docthr. 7 USCMA 1126, 21 'CMR 262 (1858) ;
Unit@dﬂstntm B Qlﬂon. 1. USCMA 2’&!2L 22 CMR, 82,‘(1955)
Y

% o United States v. Haimson, -5 USCMA 208;i17 CMR 208
(1854) (dictum).

12 9T Bompaie. NCM: 82 :00886,1 “Khchler - (l’f 00tr 02) (um)'ul!lishedﬁ
‘tip- which: nonlawyer triial cmmsgl ‘ln epacjal ;\equt-t) umed on sentence
that Aecusud deuerved the maxtmum for having wasted the court’s
“Hime by ‘pleadinig Wot gullty, Sush-dbvidus Bid’ bvéM “inconscionable
. tpotieq  undoybtedly : d¢ny- the, Acou’gad aj;fnir“:trlaghpp matter .who"
ia at fault,
s Thbonseionabla: tm:tiea mAy Be cd\iert. @i (\W*QH a: proaeuutor
. pftei. & witness . whose iteatimony. . he -hay ceaapon g iheliove 18- par
,Jured; or when he does not cu]l to the judge’s attention a-logaly
precedenb hé Knowa'to be ‘contrary to thé'lav he He'mrgues it to bes

. % 1n: United .States v. Keénnedy, ;8 USGMA..Q8y: 24 -GMR 61
(19577, whan the chief prosecution witness was hostile and non-
“éommittnl trial ‘counsel’ at first ‘Jotied with Acfen#e counsel In :a-

}'n‘!.‘.j‘.).

. «metion . to- dismjss: the -dharges “far Jack: of aumaient» :evidence. The.

staff iudse advocate ordqred trial coqngel to move !or a continuande
Ytp mllpw emough time for himself‘ and utheru to illagal!y throaten
. and- cogmp ithe ‘Witness into . testifying):: Althgugh - the Court, de--
nominut.ad this order "unlawful," there ‘vere BO ma.ny other aspecta
“of ' \thlewful' command influenbe if. the'oase-that 'it remains to. be
sagn whpther -even . the above, sthndihm alone, -would warrant Tee.
versnl i
W Bea” Unitél] ‘Btates* vl mimson, ‘g USCMAL zos ‘17 CMR 208
(4064)5' The_ Isgrie;of ;command: {nfiufnee in ‘this idardtext in. related:
to. but separate ﬂ'um‘ thg Au tlofn ‘how. far, =) ‘tﬁ? judge advocate
“ob* cbhivening “duthortly’ mny i: e poart 1o the' prcrsecution without
" disqualifitng:: hmeelf  fopbiccabsequehtly. ;reviewing ithe vese. Bees
g, At 8 itﬁd, ates. v, Ooulter 857, 14 CMR
"lb‘ﬁttlbﬁﬁhﬁ‘lg?i‘bi'mei'. B ::ad.. ﬁvﬂzﬁm%ﬁq};ﬁd{nﬂa or..sah-
“ener or hothy vwlille Hhe aam! antin Srivalldtest. el feview.
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i(B)ir Trial oounsel... The :Code forbids the
18+ o wnrconviehing authority to censure, repri-
;s“’r’, wuiwmand, ‘or admonish“counsel.”** Never-
SEREE ~theless;/ 10s pmperly asgess what consti-
; tma‘mn‘la.wmhmﬁuence .over the trial
sel; endyhow:thei aceused may be
ejuditad:herely;  one must keep
ﬁrmly@.ﬂmhfm;;xdmtha triak counsel’s
fuﬁdam&‘ma)}? dﬁtyhm? 0. pfosecute a
dagel ﬁalralw It g‘orbuswaﬂﬂ

. In cases: requlrlﬁkl%‘briﬁllﬂcounsel to
: be g lawye ;itvhasibeen’ mz;ted that a
b " lawyer {8 “bound,'by”ithé, ‘Canons of
f . Ethics not to’ iise undmisé;bnable tac-
a * tilcs. %8 This, of 9ourse ‘ !:0 ld be frus-
trated if ‘some n‘onlawyer rére -actual-
_ “ly conducﬁmg' the' prose dition from
’ /' helind the - sjceneral."0 ‘In ‘Buch. cases,
-t U-Héwever, -the” use "of ‘unéenscionable
UL taeties Would tdelf " be  prejudicial
'drror.#1 Tt ndight.be. that. the difficulty
7o detecting. when' this had, happened
: wouldwhe so-great that.signs of -inter-
iferenee! ! by nonlawyer : personnel
g riteeawWopld warrant some ﬁndmg or gener-
70 v ad prejudice. s There'do 1ot appear to
gt be;an.v cages. in. point; however. -

‘ In contrast, ‘to the. prpblgm of ins
r‘i L ﬂuence by nonlawyers is the: questlon
Pyt hbw ek infilieice, may. Jafully e
s “broughtto-bear on-the-trial counsel

b8 staff. judge advdcate or Gther
i supemora,]udge advocate offieer; affect-

N

8 conduct Qf the pxosécqtlgﬁ.

i f: ws"caff -udge ady@eate m"has oﬂicml ad-
e Ministrative. capacity, has 'some, "Po-
BT b spon&nbllityfto superwse ‘the work of
s stagn or 8 : mﬂ@b til%cal;gssrtql."‘n.

T, R w‘i. S Ak,
, that. ca s command- -are
. At L ; tgly i

bruej At has. lc;een nsa),d *that

avad by oy o ﬂéﬂ gli t?)’}' ’-@Q e ds ila’l C’Ounsel fOf TﬁS
sdbl] wups mwf _an@@@é must:snet be 80 detaﬂed
e ‘,Zﬁ%l lfmiflsoly 83 to redice hifg,to
s TR W 1g :automaton. s, 'Over: Judge -Fer-
woiion sty s‘mh*g“ﬂissent‘ however, & nzjority
i ﬁf.dﬁmtktwaourt has, upheld ,extremely
Codidgbaited i ggestions;” s lon By they

ER b i BT . LR &3 7,
“are’ dormally Tabeled. as: ‘sugges-

uiwi!‘ o bed
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b tion®"™ It is difficult ‘to . conceive of
ciie weany concrete prejudicial error to the
_w e docused by reason of.a flawless and
sz o persuasive presentation. of the evi-
7 .dence against him. Surely he has no
.+ right:to be ineptly prosecuted, This
: may-have led the Court to find that
-, superior judge advocate officers are
. authorized to exert substantial com-
mand - 1nﬂuence in . regard to trial
_eounsel,72. :

(6) ‘Fhe cum;enmg afuthomty ‘As an .ob-
Ject: of ‘unlawful eommand influence,
e ithe " convening 'authori‘tyﬂremams a
le§al ehigma.’ ThsuCollel forbids” any
e s atternptstos 1nﬂuencé=b""ﬂnauthorlzed
__ - méans, :this: condiiet: 'famﬁ’convenmg
LTSN & rewewingfauthﬁmty ity the exercise
wite o ofvhist*judicibl act§? 1 The major
e s SGudicial aots™ afd theidecision of a
_suborditiate icbmmanderrwto disposi-
1 tlon of icharfes, ke appointment and
cdmve_ni:ﬂgmf. the court,:reference of
/'t the ¢harges to trial, and review of the
Arjoovrecord of trial™ What constitutes
" “ynauthorizéd” inflience has, as in

" {-gther areas discussed above, been de-

"{“ Sea Unitﬂd Shtes \A Malliwbe 18 USGMA 19. 32 CMR a4
- 51988, ChE Tt
T Qo}'npate United Sta.tes . Haimsoq, aupm nata 0.

"”UCM..T ATt 8T,

41]:f4:Bée United’ States v.: Hawthorne, 11 USOMA 203, 22 CMR & -

(19 8). ;. United  States v, Willinms. 11 USCMA 488, 20 CMR 275
© (10 ) United States v. Roberts, 7 USGMA 822, 22 CMR 112
,;(1956) v United. ‘States v.- Greenwalt; 8 USOMA; 580, 20 OMR 285
vi(1088) i,
i Rt gse .'ai., Unﬂ'-ﬂd Etates v. Fotl, 12 USCMA 808. 30 CMR 3808
1(1‘061)._ nited 'Sthtes v, Greenwalt, supra nots 74,
J® 8¢¢i e.0% United: Stetea v..Plummer, 7 USCMA 630, 28 CMR 94
195'1’) Unitad $tabel v, Masne'y. 6 USCMA 814, 18 CMR 188 (1855).
CAT BN United ‘Btates" v. Rlve.rn, 12 UBCMA 50’i’ 31 CMR 08
.!(190_1) United Stabu v, Bette, 12 USCMA 214, 30 CMR 214 (1961).
) qu UnI St.qtel A Hawthorne. T USCMA 298, 22 CMR 83
ioney Uﬁitad‘ statas v behdm, & USOMA. 287, 17 OMR. 287
L LINE I ‘
™ Goigpgre Un{tgﬂ .states v, Wajlnch 8 USCMA §, 25 CMR 227
s {1087) ' (error to 'bring o’ oourt‘ atténtlon & SECNAVINST ocall-
gl for.; allminatiohsbbhomanexualm). with United States v. Rivera
ap nd U&ir:di 3tam ¥ t"i supra mote 77 (no error when con-
%nlné LRGP eonﬁide samé direotive) . Thée same resulta have
Ubean - darurated by b Hrilar  divedtive on: thleim Compare United
strad us +0 QMR 89, (1867} (error to
.mwﬁio’ r%ﬂ g;é“g % gﬁﬁ"iﬁi“‘am v. Fowle, T USOMA
- 34p, l2gs GHR 1894 (1 6? (Ma)i,“w‘ﬂh‘ﬂmited States v. Webster,
Bn pﬂﬁ,ﬂf»&uﬂl&. 26=QMB ngm{(wqw} {ng e errqx! ;pr: ppnvening author-
ity 40 conslder).r ,1\
‘h' 10 46 Wilttad Braiehe %'BGW "up“xﬁ’ou' 7 3(éonvenin¢ suthority) ;

‘“’“ﬂ'ﬁ“‘%"ﬁz“’s"ﬁ&?‘&“"% oty 19 Aephirk mmembers) .

ora, ie usou m, _809, 81 °CMR: s,
BTGNS © (Qlsadnbing i T A VLD TIDY R
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- guson,_ however, Has

“.veloped judicially. The case law may

be - fairly = summarized as follows:

.command -influence ‘over the conven-

ing ' authority is.-lawful wunless it

- amounts to control, 8o long as the
‘convening authority is.net deprived
-or - relevant - and “material informa-

tion,” and.is not misadvised concern-

- ing his legal duties,” he may be sub-
.Jdected. to..general ‘policy: declarations
.by his superiors which. are so influen-
‘tial that they persuade—but not force

“him:to det to- the prejudice of a par-

e tieularageused: ™. - Error: occurs only
~~when ‘there-appears. a fair risk that
+the | convening “authority . believed he
:was forbidden: to exercise his judg-
o ment on the matter,’

- On the. question of what constitutes

command influence, ‘there: is thus a
- drastic-line ‘of demareation between
- the. convening authority .and the per-

-8onnel -of the. court. The very same

policy directives, (concerning elimina-

- tion from-the service of certain types

of oﬁenders) have: mvarw.bly gener-

--ated prejudicial error-when brought

to -the attention of court. members,

~but 'not: when they have obvioualy in-
. fluenced the. convenlng authority in
- his actions™ -+ .

- Thig i.clear d;lstinction has in part
developed because of a d:ﬁ’erence of

.opinion among the judges on the

Court -of ‘Military  Appeals. J udg'e
Latimer was generally of the. opinion

- that command influence was only un-
lawful (as to any personnel connected

with the court-martial proceedings) if

" there appeared a fair, risk that the
~person .-subjected {o the. influence

thought he could' not exercise his own
judgment-on the ‘matter.® Judge Fer-
continuously
maintained that -reversible -error oc-
curs when.any, person connected with

:the procee@angs was-prejudicially. in-
j‘ flaenced By matters extranequs to the

& arincular ¢8ge,51 -Chief
i y88olved thig, difference
by. zudmg w1t & udg‘e ‘Latimer in cases

)
AGO 10004




involving the convening authority,
himself, and with Judge Ferguson in
. most -other cases.® . This. dlstinction
- promises to continue.®® ..

‘Regardless how it cambe about, the

distinction seems justified. The con-

st yening authority is the foeal point of
“ " the basic antithesis betweéen discipline
-~ and justice in military law. It is argu-

i "able that the ‘Cole: stekés out for the
“convening authority a greater sphere
~ of mdependence than the Court of
E : "Mllltary ‘Appeals is enforcing .3 How-
“irs ot ever, such. an'interpretation of the

5:'?';‘ - 77 .Code would seem unrealistic and un-
tl 7wt enforceable. The primary function of
¢+ ' the Army is to fight wars, not to con-

duct trials. The commanding officer is

+ . necessarily charged with the mainte-
.nance of good. order and discipline in

. his :command, This is true of all com-
smanding’ officers; ‘including those su-
-perior -to the convening authority in
\-question. They must form, and en-
courage the ‘execution of,; general dis-
. ‘oiplinary. policies within'-their com-
+ - mand, It-would be unfeasible to rule
that; charged with:the enforcement of
i .o .those policies at all .other:times, the
“U+o . convening - authority could not -con-
gider them when :exercising his re-
.. sponsibilities- for. the: ‘reference - of

B 1
[ e

e 'nge, XM United States v, Betts, awpre. ,pote 'I’n‘,‘and Unihd
(Stntau v, Estrada. supre note 'TD In United States. v, Plummer, 7
USEMA 630, ‘29 OMR 84 ' (1087) CHlet * Judirs’ Qiinm +wrcte" ithe
.;mejority -opinicn, and. slthough . he pointedly ‘condemned the im-
proper, influence exerted over the eonveninn‘ s.uthortl‘r, ‘the :ﬁa'n'
‘putsage of this opinlon indleated that reversal wasd ‘wirrantsd be-
+gilee the convening authority: might have thdu:cht himselt'imtﬁd
by :the influencing statement.
™ Although Judge Kilday has now replaeeii Judke Latimer, ﬂw
alsttmtiom remalnis. «{Compard. United: Statéss v, "Riviéfs; ‘suprd’iifote
(oo;wenlnc au,thority), with Unjted -States v. Kituhens, 12 IJS-
MA 589, 81 OMR 176 (1061) {court members).
;L8 On- td facd, Art. 87 treats the ‘convening authority 'the ‘sEtie
;gltho eourt, mamheu? Also,, Art, 84 seems to.contqmplate ‘that mo
J of the sentence is v-lid excapt what the donvening nuthorlty.
ni his  disoretion, determines should ' be ‘approvéd. Judge F'erﬁ*uton
- ‘I,p.terpretl this tp memn thet the convening ?uthm;ityn diseret
Yyfuld be eompletely unttammeled; and that he should be as {noulat
fyom: policy : condlderations (whan reviewing)'ige tha court: thombera.
United Stnteq v, Webatqr. 9 UBQMA 615 ﬂl’i’. 26 GMR 895. 849‘7
{Yoik) (dissenting opinlon).
5 Soa Unlted States.v. Wise,.6 USCMA 472, 20 CMR 388 (1084)
teonwenins luthjlty nnnonnoo@h polley. Ahpt he would not consider
vabahtlbn in der uuod aaﬂtnncéd s pun\ithré dii-
?P’”m’n '-" "l j'\'i oy : {

'_.s R

e v §otpi dg-they: would in
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.cases to trigl-and the review of courts-
martlal proceedmgs.

U . The'@ourt of Military Appeals, in

R respﬂn‘se to the major ‘thrust of Con-
i gressiéhal ¢oncern at the time of en-
setmehiti‘of 'thie Code, has been zealous
ety ifigure tist  acsused persons in the
1 mihtaﬁy Peceive 48 fair and' impartial
“clvilian life.
- With respect to pretrial and posttrial
matters, _however ' ‘the ‘military ac-
- cused enjoys domewhiit ‘greater pro-
. cedural protections than:he would in
i civillan juriadictions. Thid may be an
additional explanation why the Court
--hag not'been as sensitive to:“influence”

SR problems in relation té: the convening

o authority After all, in addition to the

1 “justice - of the .particular case, the

needs and circumatances ‘of the com-
S . smum-ty are: considered! by civilian
it progecutors in - deciding: iwhether to
‘.. iproseeute, -and by eivilian. judges in

410 ¢, imposing sentence.: ;
Many cases have involved the con-
< o3 yening: authority’s  review of the ap-
s oivehopropristeness - of the -séntence. It
v ghould be remembered that, under the
Code, the sentence is imposed by the
court-martial. The accused has no in-
“I'Herent right to heave his sentence re-
-~diced, All the cases-hold ia that on the
"j basis 6f disciplinary ‘policiés that he
w+#yi gonsiders  desirable- to-effectuate, the

“ i gonvening authority may -decide not

to reduce a sentence that a fair and
- impartial court thought appropriate
Reversuble errar will be found; how-
#aver, if the pohcy is compulsory, or if
the convening . authority “was led to
believe that he could not exercise his
,judg’ment on the matter. If he has not
exercised his judgment, then of course

i i

e e
14 A
AL

s 3.‘% W

e 'he has not “reviewed” the record as

o -requlred by the Code; and a.new con-
" vaning authority review . is neces-
- 8BTY. 85 :

) Concluswn Obv1ously the neods and
clrcumstances of the eommumty ‘have
e legitlmate role in ‘the, admmlstra-
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AR ‘ﬁidn‘ Of “ahy systetin of -eriminal Taw.
Fot e Clompared With the: ¢ivilian commun-
. cin ity ‘however, the military has a tradi-
/ vtion-of obedience, a greater semse of

. community- needs and goals, and the
' necessity for ¢oordinated effort‘to ac-
. complish 'a ‘miission..'All" pose' an in-
jhprently grea.ter ‘danger in the mil}-
1.7 tary that'an accused may be convicted
.. and . severely, punished as’ s’ deterrént
example, with less regard to the jus-

. .tice of his particulap. case.. Conceding
... the general va,luhty of . pol1cy and dis-

. ..:ciplinary. considerations:.in, the mili-
~ : tary, the Cour}. has.struck a sound

. ters from the couptroom, but allowing

v them fairly. free  play. oupside. The

cougtroom.phage: of. the court-martial

| .. . proceeding.determines.: the findings

; L and ;senfengs~—-whether the, accused is

: - guily ang how. much .he deserves to

. be punished, under. the facts and cir-
cumstanqeg .of :his; pg,rtlcular case,

<+ 4. Thg convening authority’s function
¢ - - - iswnob to, try  or.sentence the ac-

' ... - cused...He is empowered to exercise a

- .. lenient, discretion . by nof referring to

. trial the charges against an apparent

< ... - offender, or: bm reducing or vacating
. .- the sentence, or.findings that an in-
! +» - depepdent court-martial thought just
-and \appropriate. under the evidence
-and-the circumstances of the particu-
lar- case. The. convicted - accused is

"See Un!tad StateP v, Hardy, 12 USCMA 513 81 CMR 99 (1081);
United States v. Fei‘zuson 5 USCMA 68, 17 CMR 68 (1054),
" 8 Sea United Statss v, Olsoni; 11 USCMA 286, 20" CMR 102 (1960).
“Compan United Btat.es v, Wood 13 IISCMA 211, 82 CMR 217
(1088).
1" Bep  Wnlted. States v, ‘Kite‘hens 12;: USCMA 6§86, 81 CMR 176
(1961,) United States v, Zaqar b USCMA 410, 18 OMR 84 (1955).
" Corpare Unlted Beates'v. Talbott, 12 USUMA 446, 81 CMR 82
(2961) (Jofr :dfré on. mattars—-not coneerning “‘éommand influence—
_that:, coyld, cuqumlnute other members of the court). In Talbott,
the altarfative’ "of" an oﬁf-of couih conferenee wIth the Jaw officer
Wall :puggeitod, on: "the ‘hypothesls that. this latter. conld declare a
iutd If_thé magter were too prejudieial to be digelosed in open
et A thli-d uéErae of action—not proceeding with the trial until
the memher was vemoved by the law officer or ‘tonvening authority
—wal not msntloned‘ €f. Art, 29, UCMJ ; Unlted Stntes v. Jones,

‘CME J& (13 . ¢ Sy
atén s,f 12 UBCMA 530 81 OMR 175
elgg A 4#. 21 OMR 172 (1058).
'st A '265,22 CMR 73 (1058).

;. compromise by ,excluding, such..mat,.

‘aftédted miphified

- ‘prejudiced not by the convening au-

7 e ssthority's fallure to exercise such leni-
-7 “eney’but by his failure to consider it.
This “is* why command contrél over

- 8uch, decisions is -unlawful, but com-
mand influence is not. The Court’s im-

. plicit-distinction seems both Just and
z workable.

3. Proctical probléms. ¢."How tsstie ‘f ‘corn-

‘madid influence raised. Unlawful command in-

fluenice is such & threat .to the fundamental in-
tegtity of the proceedings that it probably can-

not be waived. Thé'issue:may be raised for the
first: time 'on~appeals If"the defense counsel
has kitowledge; before ‘or &t the trial, of the

factalon ‘which the-allegation o0f “influence is
based;: he ‘customarily will utilize “voir dire to

‘detérmine whetheér-:and: to- what extent the
‘metbers - have been: unléwfully influenced.®?

This proceduré has-its pitfalls; however, since
only some of thie members may have previously

‘beeh exposed to the alleged influencing state-

ment.’® If this is' the case, then even though
the accused’s challenge to those members is up-
held, he will, by the normal process of voir dire
and ‘challénge, -have contaminated the rest of
the members. Again, if the influencing state-

‘ment is patently unlawful, the member’s dis-
‘claimer that they were affected by it may be

giveriilittlé weight on appeal,® rendering the

challenging process ‘somewhst ‘irrélevant. In

such cases, voir dire and open court challenge
do not meet the need for relief, and an out-of-

'court cbnference w1th ‘the law officer to secure

approprlate ‘relief may be 1n order o0

“b“ HQM é_ﬁ‘eét of unzawfuj influence’ cwred

g

If the. statements: constituting the- alleged un-

lawful influence .are known before" the trial,

error may.he: a:umded by: a-complete retraction.

A partial’ ;reﬁrp@tiqﬁ of explanation is danger-
ous .since it mayvslmply .aggravate the situa-
tion,® It ‘prly somg: members have been infln-
enced error: ,mam,,also ‘be avoided by challengung

them- frof the cotirt, provided the rest of the

members-are notacontmnmated in-the Process.®?

‘The surést: way“to"aveid such whalesalé icon-

tamination 18 for-the law officer to excuse the
5.4t the request of 'defense
counsel.®® If the trial proceeds to a conclusion

‘K60 1604




whioh scoused convioted). -
. Eoe Unitod Stltal v, Kitehenl. supra nots 01
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and the impact of unla.w:l’ul influence is not dis-
covered or correétly assessed until that time,
several steps may be taken by the reviewing
agencies to cure the error. Generally, only so

K

™ Hee Unlted Stum v, Olnon. 11 UBCMA 283 20 CIMR 102
(1960) (effect of command influence concerning one oftende desmaed
50 pervasive mr to require reversal of findings on ofl offennes of

much of the findings and sentence as A&re
judged 1o ha,ve been affected by the unlawful
‘iﬁﬂuenee will be-disturbed ; if the Andings have
been! affectéd; a coinplete rehearing is probably

% uired# Mors frequently, it is the sentence
tidt has ‘beén ihﬂuepced This may be cured

by a relidaring on the’ géntence, or by reassess-
“rheft  aridf eliminatfon of so much of the sen-

tence as is deemed fii)utabls to the unlaw-

ful inﬂuence:.6

npde oty 55;“ O
Feopomn o

P AL
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CHAPTER IV
THE LAW OFFICER

;

Referenoes Arts. 26, 89,61, UCMJ; pare. 49, 89 57, 58 MCM, 1951 Canons of"
Judicial Ethics, American Bar Assocmtmn, Canons 2-11, 3—15, 17, 18,

2L 24, 29, 32—35

Sectlon I. IN TRODUCTION

1, Historlcal backgroun' ;A'rtmcles of War
From 1920 0 1949, under the Articles of Wa,
the conven‘mg author;t,y of A general court-

jufred fo. appomt as a voting
member of the go rt, a law member who, if
ava.llable, was a: mber of The J udge Advo-
cate Genera.l’a Depar’anent If such an officer
was not available’ then 8 “speclally qualified"”
officer from’ a.nother branch was to be appoint-

ed. The law merber voted with' the other mem-

bers.! His rulmgs on interlocutory questions
(other than challenges) except for those per-
taining to ‘the’ admissiblhty ‘of evidence, were
not final and were subject to obJectlon by other
members of the ('Jourt2 -

b. Articles of War, 1949. From 1249.to 1951
the .law member was required to:be a ]egally
quahﬁed officer; further, the law: . .member’s

krulmg became final on all 1nterlocutory ques-
;tlons (other than challenges) except those rais-

ing an issue of insanity or on a motion for a
finding of not guilty.? Nevertheless he still con-

tinued to sit and vote as a member of the court

on the- findings and sentence.

¢ Uniform Code of Military Justice. Under
the Uniform Code of Military Justice, the law

'lhember was: redéswnated the law officer, and

3.M'tlul¢ of Wg‘: 8 gy S e s

+MOM,: 1928, Doxa. ss,nws,m o

' AW. 8, 81, Artloles.of, Wer - 1049...,

‘HOM' 19‘9‘ PAT: ‘o At i )

+UGMI, Arta, 26, 289, 51.

* Hearing, bafore the . Hwaa Nﬁ.m;:eﬂ serv,jup .Oommittee -on . H.R.
2498, 814t Conmus. 16t seaslon. lmké 807 {ted States. v, Renton,
8 USEMA €07, 25, OMR 201. (QABBY pe.eu o 10 47 n

7 United States v. Biosak, 8 UBOMA,. Ty 14 cun 1az um)

e

Ji’or the first time was separated from the mem-
bers of ‘the-sourt, No longer ¢ould he vote with
t‘he‘ court or éonault with thém Iniclosed session

(excépt for assisting' the members in putting |

the findings in proper form).' Additionally he
was required to instruct on the elements of the
oﬁ'ense charged 5 2

, d Legtslatwe intent. Congress mtended to
make the law officer as nearly like a civilian
judge “as possible under the circumstances.”s
Some of these “circumstances” detract from the
“civilian judge” concept: The law officer, for
example, may not (a) dispose of challenges
(b): direct.a judgment of acquittal or (c¢) ad-

judge aisentence;-also unlike a civilian judge,

he may. closet. himself with, the “jury” to put
the, “verdict in proper form”. Nevertheless the
“civilian Judge” analogy was apparently adopt-

‘ed by 'parag-raph 39b of the Manual, wherein the

law officer is made responsible for the fair
and orderly conduct of the trial.

2. Aim of the Court of Military Appeals. The |
Court of Military Appeals has announced its
aim “to assimilate the status of the law officer,
whenever possible, to-that of a-civilian:judge
of the Federal system’”” In;carrying out this
aim the Court-has frequently iapplied Federal
practise to courtssmartial: For instance, it has
conferred on the law officer the pewer to de-
clare a mistrial; to-defer ruling on a motion un-
til after verdict, and to-challenge a member. of
the court, On the other hand, the court. occas-
slonally has strayed from its announced intent
and curtailed the powers of the law oﬂ’lcer For
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example, it has denied-him/the authority to:ex-
cuse & member - after arraignment who is sub-
ject to challenge . for cause; it has allowed the
members the right. to call. for ev1dence during

the trial, subject, only to the law ofﬁcer 8 rullng ‘

on admissibility. . In; any. case, however, the
Court has been quick to uphold the law officer in
the exercise of his- proper functions and to
strike down even the appearance of an unlawful

. influence on that officer. L1kew1se, the Court has

1. Statutory competence. ‘a. Lega,l reqmre-
ments. The UCMJ requires the law ‘officer at
any trial to be an’ officer who is a member of
the bar of a Federal ¢ourt, ‘or highest court of
a state, and who-is certified as'qualified to per-
form his duties by The Judge Advocate General
of his service, The Code provides he shall be
appointed by the general court-martial conven-
ing authorlty," and the Manual gives the con-
vening. authority the dlscretmn to,. ,select the

ﬁcers, ass1gned to Department of the Army, are
command for appomtment as law oﬁicers

fied are. ordma.rlly not to be a.ppomted as law
ofﬁcers n

b. Military reqmremernts 'The law, oﬂicer
must be an officer on active duty 12 There is no
expressmn of_pohcy in, the Manual as there
s in the case o ember, that he be of the
3 sa.me armed force as the accu,sed 18

- ,‘ 51»4
3 2. Effect of statutory incompefence. : f the
\.! appointed law:officer: does not pessess the qual-
1ﬂcatlons specified: in. Article: 26{aj, i;he pro-
E; edmgs would be .void; accorddngato the Man-
E ual,-ds. these requirements. are Jurrlsdlctaonal 14
i Onthe other; hand; the-instances:of dual par-
| ticipation, also enumenated in- Article’ 26(:1,),

--h-—u—l—p—-

-‘Bee supra, nh III nohe IB" nnd aecompanyini taxt

o Y UCMYT, ATt 201a). i

i mMQM 1e81,, DATa: dj', ‘Q}c ey
1 Sugprt, note 8. v )

# MOM, 1961, pbra. dei;

b WMo, 4 a., 4;;(1) L
s '._;1431(5% Zil, paEa de; J '
5 MCM, 1951, para. 62f.

“'.‘;:‘ :

N

‘@-ﬂ&ﬂ%’_.

‘dent judiciary.t.

Section’ II, PARAGRAPHS de, 39, MCM, 1951 QUALIFICATIONS OF !I‘HE-;IMAW.(OFEICER

partlcula.r law ofﬁcer,‘“ Nevertheleeg the Army_
has lmtlated a pohcy Whereby carger law of-

regularly attached to the convening, authority’s, .

other officers’ who have been prev1ously certi-,

unhesitatitigly: ¢condemned the. appearance.of
unethiealonduct.on the part.of the law officer,
using 'as 1tdi:standard, the Canons..of Judicial
Ethigs,andrequining the law officer to conduct
himselfowith: judicial - discretion, -impartiality
and. independenceiThe image of the law’ officer
as a-“fedevaljudge? has been emphasized by
the: Army im: ité! establishment of an. mdepen-

I
o I
(e g v accuser, w1tness for the prosecufslon, etc )
pertain to eligibility, as digtingui hed.
statutory gquialifications, (appointme

duty status,’ certificates). As" su(sh pr

the officer possesses the’ ‘Tequisite qualiﬁc&tfbns,
his ineligibility. under the statue does not affect
the jurigdiction .of the court-martial. Thus de-
fense counsel. may expressly waive the law
officer’s. ineligibility, although, in view, of the
statute and Manual provmions,lE ap me!hg).ble_
ofji,cer should ot be. sppointed to: the court;
if he were, he. should excuse, hlmself from pat.
t1¢;1patlon in the. trial, If the defense counse\l
doeg not expressly wawe the 1ne11g;b11ity, a re-

hea.rmg, as distmgulshed from anew tr;al,, me,y
be ordered to remedy the defee;t, Cie e

. ILlustmtwe Caees v ‘i :
Umted States V. -Lagw; 10 USCMA 5'73
' 28 CMR:189- {1959) -

"Prior to’ nrralgnment followed by a. plea of '
guilty “the Jaw officer’ dlsclosed {hat he had
hélped ‘draft the cha.rg"es ih ‘the case end ai%o
had presided as law officer on two dompamon
cases, The defense eounsel extgresely welved l;1s
rfght, m . l’l{enge' %)[ gy i

e law.
Ay P SR Ay ; (x
Q:mmp A}Sﬁﬁmnﬂ\ﬂh%a&ﬁivi‘bw of the 1aw oﬁ-
figen:ing menﬁrmsﬁﬂhmhmeea sconstituted - him:

a.rounself o1 th‘ﬁ" gommmnt, ithe- 1nel1glb111ty
s ¢ ) Bt Jn&‘:n §

o FeNE gt ‘rﬁe Gty ot the Court
oo T ted teites v. Morteueen, :
< Fy8CMA 1288, 24 CMR 48, there s a dif- ¥
- udPNEE Bt Hlaet & Tack bt dtatutory quialifi-;
cation as dutlngulshed from eligibility- seb -
‘sut in’Article 26(a). And it is-clear that -

ar



‘the prior perticipation by a law officer in
- ‘any' activity listed In the relevant portion
-'of that subarticle does not raise such a bar .
“to his acting at trial that it cannot be
‘waived, for in United States v. Beer, 6
"USCMA 180, 19 CMR 806, we held the
Fight to question a court member’s eligi-
- bility to participate could be cast -aside
by ‘an intelligent and conscious waives. . . .’
Certainly there ig no difference between
the pertinent language of Article 25 and 26
_of the Code, supra, and thus there is no

quedtion but that g low" officer’s ‘ineligibil- .

ity, like that of a court member, may be
“dimilarly waived. |, i et o
T T TR S P U U VU PRy
.. Aecordingly, . the board: of, review
.erred in holding that there wag.no properly.

mn’titUted conrt. mart];al*v NS

R L L AR T RS

" 1. Geweral, Many of the prinéiples contained
in the ‘Cénolts of‘Judicial Ethics may be found
inthe Manual.’ Fo¥ “itistance, Canon ‘15, con-
demihing unwarianted ‘interference with the
trial; iy incorporated almost verbatim into the
Manial. 'In asgimilating the status of the law
officer to that of a judge, the Court of Military
Appeals has often applied the ‘Canons of Judi-
cial Ethics. Particularly it has stressed the
application of Canon 4 in emphasizing that not
only. evil, but the appesrance of evil must be
avoided. It can be'said, therefore, that the law
officer is required to.comply, as far as the mili-
thry situation permits, with ethical principles
emnbodied in (1), the Canons, (2) Manual, and.

(8), the Code,

"8, Applicable Canons, 4. Generql. Either by
express provision of the Manual or Code or
by :case w, theCahonsi of Judicial Ethics,
Amerioun: Bar: Asavciation, have been - applied’
to.eburtimartinl 4s closely as the military situ-
ation will allow. Of particular importance are
Canon, 4 .(Avoldayoe of, the Appearance of
Imnropriety), Canon.14 (Independence), Canon
15 (Interference in :the' Conduct .qf  Trial),
Canon 17 (Brohjbition of.

"Hﬁﬁ; 1961, | pare,

R

/8%, Darte communica:

United States v. Renton, 8 USCMA 697,
25 CMR 201 (1958),

Prior to accused’s plea of not guilty -to two
of the charges, the court denied defense’s ¢hal-
lenge of the law officer, based on the latter’s
admission that he had assisted in drafting the
charges. During the trial the law officer made
several rulings favorable to the accused and
there ‘was 'no showing of actual prejudice to
the rights of the accused. L .
Opinion: His participation constituted reversi-
blg error. The law officer should have disquali-
fied himself: =~ = |
- 'We;loqk,_.;with_ complete disapproval upon
the, conduct of, a Jaw officer who actively
-Assigts the progecution. prior to trial and
.then, subsgquently attempts to. sit in the .
case a8 a diginterested arbiter. .

e el Section III. ETHICAL CONCEPTS

tion with counsel for one side) and Canon 83
(Bocial Relations During Trial). The establish-
ment of a separate corps of Army trial’ judges
has strengthened the independence of the Army’
judiciary. The Court of Military Appeals has’
made it clear that except where peculiar mili--
tary requirements maKe it nécessary to depart
from the actepted ethical standards of a judge,
that no deviation therefrom will be tolerated.

B ‘R'égu-latw'/ngi conduct. of trial.

1 General, Canon 15is repeated almost
- 'verbatim (with the word “law officer”
substituted for “judge”) in the provi-
sions of paragraph’' 895(2) of the
Manual ; ‘ T
The law officer‘may. properly
intervene in a:trial of 4 case to
prevent. . unnecessary ‘ waste of -
time or to clear up some ob-
- 8curity. Howeyer,-he should bear
- In mind "that his:undne. interfer-
ence or participption in the exam-
inatlon of witnesses, Or. & .8evere
. attitude on his part towards wit,
nesges, may tend to. prevent -
. the proper presentation of the ™
“case, . . 10 : C
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%:‘ " (2) Questioning witnesses. Thus;while;the
law officer in his. proper control of the
proceedings, may questlon 4 witness
" to-clear up-an ambiguity and develop
- material testimony which - is - appar-

" ently-within “the knowledge of the
wrl:ness, in doing so he must be care-

Tof partisansh1p whmh could’ improp-
erly influénce" the members of ‘the
‘court, Any appearance. of bias against
‘the -accuséd on the-part of the law

. particularly fraught with the possi-
. Dbility' of prejudice ‘becauge:the law
" officeris by his very nature;. suppOsed
-to-be “ghove the fray"::His'contrary
-attitude, ‘therefore, colild have an un-
. - fair impact on ‘the: members of the
~court. In deciding whether the law
officer properly was questipning a wit-
~ ness merely to clear up an apparent
5 qmb1gu1ty in  the- test1mony—-or
' , whether he,,1mproperly, was seekmg
to erfect the government ; ‘case—the
Court of Mllltary App 'lsjhas apphed
1o partlcular test, resolving the issue
7 _on some of the followmg factors,"”
J‘ none of whlch by itself is i}ecessarlly
govermng (1) the number of ques-
t1ons (2) theu', phrasmg, (3) their

* purpose. Merely asking a single ques-

tion that would normally be ‘asked by

a prosecutor 1s not by itself sufﬁclent

R bo ralse the’ spectre of 1mud101ous

" United Statea v, Flal'x. ‘11 USGMA ﬂﬂﬂ ¢ g? (1900) Re-
versed for improper quedtioning’ by membaets d 1mb officer.
# Usitted States v. Lindsey, 12 USGMGA- 28854 OMBI 285 (1961).
¥ United States v. Weaver; § USgMA, 14, &itﬂmr\}ﬁ? 7 (1958). Ac-
cord, United Btates v. Bishop, 11 PeeMa 11170 341 (1960},
. Quaere: The dew officer; befoye trial,-hip; read, _wmnm pratrial
! inveétigntibn 19 his motlva in auestionti ¢ e ip i Bl gde
. -ouR" testlmdny riore ‘opén to suspicion? Sde t.és- W+ By,
‘" TSCMA 482, 28 CMR 146 (10267); United‘._ rba,”
USCMA 28, 35 CMR 238, 10 May 1088, '
 United Btates. v, Lowe. 11 USCMA Elﬁ, "GMR LN
k. MCH ‘1661, pars. Bdci-see &lso see, TI ch.‘-”‘X"" Anfrad it
i gf., United States «, Jacksoh, 3 ‘UBCMA 6465514 GMR 84 ('{.QM)Q
"‘Unite’d States v. Smlth [} USOMA 521, OMR 287. (1&55 i ted
¢ ‘States V. Blankenship, 7 USCMA 826, 28 cma 1 I
n:Unlted Btates Vi "Lows, mpm nota’ 18
® United Statas v. Smith. 6 USCMA 521,20 M. 2;1;.'
W
47 Hga - Uiited Stn{es v, Mamhell 1 ﬁse;m ﬁq 5 éun m
(1961). ' Iy
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: o ~ful to avoid creating an appearance ‘

"oﬂi-Cer—iWhéfhef ‘ot not ititended—is °

RN Py

jas1®  Likewise, .t is. -not..improper
to ,ask. several questwns of & prosecu-
tion withess. whese prior testlmony is
ambigueus;the fact that the subse-
quent. aNEWErs  are. damaging to the
accusedi.dogs not.show .improper mo-
iy ta»ve#"nnn*rthgsother hand, a law offi-
o veeris azcusstw ane _;omng of an; 180~
S Wwhosh emlmne,d pre~

- kusly m B

.. petent.: mannery’ ]gy .zbb,e p;zosecutor-.-
. creates an. lmsprsssip,m of::prejudieial

S Judlcm] bms tOWal;d%;,\‘ «;'accu,sed 20

(8) Controlling questiond. Dbiyhidount: “mem-

bers. After examiitatitm. by counsel

and the law officer’, the: meéx;bers of the

Tt

7 court-martial may, if recesdhry, ques-
‘“tion the witness st “I‘h 15 ‘officer has
a duty, however, ‘to asstive ‘that the
-“trial proceeds in ‘an orderly manner

. with-a record free from ‘védundancies

and repetitions questions.- Therefore

-, . he: properly may:preclude:such; ques-
. . tions, as he may: other .questions -calls
-+ ing for madmmsuble replies.?® Pary.
T tlcularly must: he: .control-a member s
i questions. that indigate a desire to per-i
', fect the prosecution’sease, rather. than-
ol b clea.r up. an.. amblgmtyr Lor to seek
.o .88, yet- .unelicited - information. - The
"\, .members, as is;the. lawiofficer,? are,
. .. forbidden. fram- aovertly siding . with.;
" .,!  prosecution, The stated reason for this,,
R prohibition. is- thatgsuch sla,nted mter-,-,c

. rogation:indieates:a. prppenalj:,v to.cone;
. viet the acctised before. /. 4, all.of the .
- avatlable mater1a1»~ev1dent1ary and.-;
-ihstructional-*has been presented for’
v hié consideration#e “Ar.defense chal-
o illenge 140 Imtntheﬂmlwremedmfor ‘such
emm mblas,a *‘bﬁﬁhﬁ&‘segrfﬁhi}m progedure mlght
. prefiidics' thelmeoised’svepse. Rather, -
Ve ig wn’ ; ‘déﬁendsnt duty of the!

. '“ w&ym m&ﬂm ;
. the it

I'r s i.+; ko7
}wup’v‘é i ﬁwﬁm ﬁi‘

'iufgw
.‘. (

! ; j-.w
- without .expressmg surprlse a.t :
.. g continued-existence of Behav-' ™




Wi fbwof. this - atu#e on.the part of
#edurt members: To be sure, the
‘military fact  findets ' have the
.~ right and, indeed, the duty to ask
- duéstions  which clarify matters
o presented inevidence ahd tend to
i fupnish further information: rele- -
Sk vant-to the charges on which the -
7 -accused” has been ‘arraigned. We
v have. continually recognized this
" - privilege. United States v. Blank-
-enighip, ‘supray United. States v.
o Srvith, 8- USCMA! 521;:20: CMR
-1 2873+ United." States. v, Flagg,

o supra ‘At-the same: time, and in

- the same calzes, we have pointed

-y ~outithe: nedegsity for-maintenance
C ol ane impmmlwattitude through-
a1 v outd-the trial igind., have not hesi-
ST tated. to ,,re.velz'se1 swhen ' members
- abused their-right, ,Lan eﬂEort to
'-alsmt '!'.h@IRJ va,alzmngm: ‘
oo Tt meemee Ahat, bfts ?bhq estab- -

ST hshment 0f/ 80, man ppeeedents;

- win this ' ares, ‘aetion: Wold haye

- been taken:to eldmma,;:g&hw sause-,

. less tendency: o) A ‘)gnggf;ﬁo rt;_

- members to-ally thg‘_’ \lugﬁ wi

- o0 the prosecutlon. In- hmrs{oneupﬂng‘. .

«i' 7 opinion in United States, v :
. enship, ~gupra, - Judgé

élﬁ.mhmer
. drew ‘attention to theisy . issmn o

. of written questio; Ahe Taw.
officer as & means»qf mbatting_"_
" this evil, We reslize thiat this pro-
" cedure. may not: prove. Nvorkable"
- inppecial - courts-maﬂtnal Jbut we
sl »‘-f--‘w\a,re certain that equally effective
o +.means may be -devised whereby
etk 9these lesser tribunals can:be re-
: “ minded of the proper limitations
RINERRY upontheir nole e

G AU , . ,

“Supra no};a 15, -

5 Uhited States v,/ ’éayni.*u U'SDMA 486, b1 OMR 4z (1061).

S ARA Q:m;gn oﬁﬁ\}y ;glfmg}a;op. flanon’ 11, -y

2OM. 890282 R 1058 ; “saq: United Btates v.
Subléd 14 UséﬁA «‘2 (1$o 3} “Althodsh the Manual
at paragtaph lob(l) pémltﬂ l‘glgqt 10f) the : gourt-martial
to preséribe thd uhi e o b ‘the’ participants, the law
ofoer ‘Tiag overrild | him i%vk&‘p‘ ha {gorm’ the. president, orders
intertores: with; the. ﬂlwniy om,imngmul cohduaf Df the trial. United
States v,

s ABA gdﬁonﬂ o Jﬁdiﬂﬂ‘ﬁthfoa.lﬂxm{f 4 (ﬂﬁﬂmsts supplied).

30"

(4) Assisting ‘the- prosecution. Naturally

- the law -officer. may not compromise

i his ‘required impartiality by consist-
“vulently and actively assisting in the
~:. - prosecution ‘of the case. But an ap-
-+ i pearance of partiality is not created
by a few isolated questions des1gned
i to expedite the proceedings, rather
. ~than'to" conviet the accused. Canon
.16y itself, as well as' the Manual, au-
~thorizes the judge or law officer to
“intervene in a trial of a case to pre-

vent unnecessary waste of time.” 28

wb Thus ‘a-law officer: doés not: abdicate
.. . his position-by -twice assistmg the
" . prosecution in establishing the predi-,.
- cate for admission of this evn:}ence\.f
... Sugh isolated and :occasional assist-
' ”._‘ance to counsel who are uncertam of
- . the correct procedure. does not _make.

) the law officer a partisan advocabe 20

L (5)” Censuring counsel. The law - officer, as
. a civilian judge,?® has the ethical re- -
Y sponsibility. of criticizing and correct- .

ing. .the : unprofessmnal conduct. . of

| "u;nsal It has. been held improper: for |

‘hé pres;dent of .a .general .court..

‘_ a;rtia to upb;rald the. law officer and

coiit set for' the latters’ bickering dur-

ing PHE* oAl “tHeir ;professional “de-
é’ortﬂfﬁ iﬁéiwg “Eh ,resp()nsibihty of the

"uém
law officer

X Reiatwm}th wtth partws

(1) Geneml “A Judges oﬂ‘iclal conduct-
.. should be free from 1mpropr1ety and
. the appearance of impropriety . '
‘his = personal- behavior, not only
upon the Bench and in the perform- o
 ance-iof Judlelal dutles, but alse in- -
“his everyday, lli’e, should be beyond'

" reproach,’ o X L
o e

"(5f' ’j"ﬁ'cﬁdcih imprdjjrx'éty
must be conderhne‘ “in’the- cage: ‘where actual
proof is. lacking.ﬂ ‘f'fhe judicial, system gains -
its' respect and’ éoﬁsequent eﬁ'ectiveness from
the support 6f “oul:llders‘” who have no knowl-
edge of ghe Qer;wx;gl guahtie,s of the partlcular
Judga. co -

The . “appesratice”
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a2y Ex parte communications: A judge
s+« should -net permit private inter-

‘¢ views, arguments or communicge
o i tions designed-to. influence his judi-

v . clal action, where interests to. be
... r: . affected thereby are not represented.

., . before him, , , . Ordinarily all cqm-
.. munications- from coungel tp the
. judge.intended .. . to.influence ag--
-+ tion should be’ made known 1o oppos-
1ng counsel.” 3. : ‘

, Illustmtwe Ca.qa L
CM 891199 Brown, 22 CMR. 471 (1956)

the court denied the defense’s challenge of
ie law officer who disclosed that before trial
s"trigl counsel, without the defense counsel.
present, had conferred with him concern-
ng (1) ‘the’ poss1bihty of 8 contmuance and
the law officer's view on a questlon of
mpeachment The law officer refused to give
ounsel his views and denied. that the ‘trial
cuhsel had tried to mﬂuence him.

'pa}mon The conv1ct10n was reversed. without
égard to whether the accused had been preju-
iced by the impoper. conduct of the law officer
nd“che trial counsel:

;.. Paragraph 5, Department of the Army
_Pamphlet No. 27-9, August 1954, “Military
Justice Handbook™ provides that the staff
Judge advocate or counsel may pinpoint the
legal questions 1nvolved to give the law offi-
cer an opportunity to conduct his. own re-.
search but the merits, of the case will not
be mentzaned It is apparent from a read-

b,

Yes, once the court-martie] is convened. Chapfer XI, infra. See
para. b, DA Pam 27-9, "The Law Officer’’. (1958): which iph
toureges counsel before triml to pinpoint for the law offlcer legal
en : (b9 distinguished, from - the ! ilerits - of ‘the case)/dn  order
o ‘provide an oppentunity “for. eapeditlpus- pretrisl legal, reaegreh.
he same ploviaion states, howeaver, that oppoainc counsel: ghould,
afforded: an opportunityto be Drekent at’an- oral gontarehes, or,

"gttemptéd ‘Gonfidence o‘f defenie ‘dounidel "Who - approachsathim
: I!\\Yould likg to advise you,.¢f. perfein gurprise;, sompli-
uated lewal is
éqvieat tHAE Vou Promise 76t tos diviilge. thet: to"the' prosedtidn*

mg of the cited paragraph that whenever
“counSel” is mentioned therem, it refers to '

¥ [d., Canon 17, See ihilso 'ABA 'Canous’ 'of Professional Fthics,
Capon 3. Cf., suthorized pretrial, practice in the presence of all,

hq isaues are. presented. in writing,, that g eopy: thereof ghould.be..
rovided t.n opposins wunsei Quaera: Should & law oﬂicar reapaqt‘

ues I am n'qing t.o ralse at tvial, but first T oy st_

ARA, Garions of Judioin] : Ethicd;;Canon_d3 (emphpss: supnlied) .

‘both-counsel, and not solely to the advecate ... -

4-for-oneside only. The Board - recognizes
. thet this: pamphlet.is-advisory only, but the-.
- prgcedure suggested-thersin should be and .-

8y miogt -persuasive to those actively par- .

whigipatingin the condugt of trials by court- .-
anartial, i HAidawyer-should not commu-
nicpteand avgupsprivately with the. Judge
.-a8:40 the 'merits of - iending cause . . "'«
- (Gamon, 8iiof Pyofassidhal: Ethics of the
American . Bay Association) ... .. .

. In.regard to-the conduetiof a:txnial (das- ‘
tmgmshable, from:. these: pretiial - maneus -
vers), the Court. of Military:-Appaals said:

. In addition to.the-specific:prohibi-

tions, and other regulations;:set forth.

in the Manual for Courts-Martial and

- in.the. Uniform Code, there exist cer-
tain, basic. principles which -underlie
the. conduct of trial by court-martial—

or any. other sort of tribunal. Not the

- least of these is that the court’s action -

.and ‘deliberations must not only be un-
ainted ‘but must also av01d the very =

, ’appearance of impurity. . . . (United

“ viStatds'vi Walters {(No. 3734 4 USC-

MA 617, 16 CMR 191) ;
co@du,ct o,f tr1als must be similarly appllca-
ble, to .the, conduct of pretria] procedures,
es,pq a}]y when, .the prosecutmg attorney
am;i e trla,l Judge are involved, in the ab-
sepge,qf the acqused or his. counsel “When
sw;h B0 uth«Pp;V appearance is. present,
ppgpor J,ud1c1a1 administration. often re-
awires; reversive action.” (Umted States.v.
Walbers, supra) ... - . |

168): Social Ralatwne. “It is not neces-

v % 8ATY to ‘the.proper performance of-

. judicial duty.that.a. judge should
sits mﬁlra In ret}xemem or geclusion; ... .
o ey navanv in, pending, or.
o pgqspec }y 1g:atxon before him be"
- qug ;c‘ul ywca;;gful to.avoid such-
_ aci; n as may reasonably tend to
awaken the suspicion that his social -

i estyptigis énées ielations or ‘friendships

Srtani insl B wos

ol ebtoed -Gﬂmﬂ lﬂie an element ll‘l lnﬂuel‘lculgh
Antst o m JHQHRﬁa] cOnduct ” 3‘ .
b

e daane

- Agningethe appearance: of ev1l 13netressed as
distmﬁifisheﬂ frofh' the actual eXistence of im-
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propeietsh DLl tethipil:chiution: as to. socisl Pe-
lationgrappliestoribb Jat officsr’s: contacts with
bothitoutsal andmembers: ‘Such communica-
tionsy:ifk dhallengetd; résult in- & ‘prestmption
of prejudice:that must be rebutted.®. It:is par-
ticularly:a dangerolis ares in the:military where
old--friendships ‘and. sometimés: limitdd: ‘living
conditions -tend: ‘to ' throw together} moré- fre-
quéntly than in' the ‘civilian: sphere, ‘all parties
to' the criminal ‘triali: Yet the military: judge
must ‘live with this: restriction: on' his' sodial
activities,: remembbritig that- his actions mugt
be: weighed ‘ot by: higmilitary: assbeiates - who
havd-no- doubt: as torhigsintegrity, but:instead
by the accused’ afnd-* ciwilians who are not so

n%% ;  ~£*

to defense counsel :i[ 'j b

cowt’s actwns dmd delibé%aﬁéﬂs"wr 0
only be wntainted; but st g o

- guch on wnhappy appealm/nce i p%eéé’fht
proper:  fudictals adrnumstmtwn oft’;‘en 18-
quires reversive aetiom s L vt

We ne&d not—snd do’ not—-queshpn the
motives of ‘the law officer who' ‘furictioned
.at'the trisl of tHe ‘ease béfore 1 is; The point
1s ’that he " sadly ‘ﬂeg]eeted appe“arances

s i"'"" e

rﬂ ,(',!.

Mg ququ Maqloqm giﬂ QMR’EP! (19;55) gv;btch was" reversed
for the gppdaranoe of irﬁyraﬁriety The recorfl!; owed that’ during
8 hungh¥iraveds bintbbhdbi: by iHe! T e, " idoifrlsal ‘For-both stdes
and & member of tHadepurt; ¥ }]{’,9; a8 18 PR Wmpynt of - Jesting.
When “trial -counge] - nakud -Jefenne - counsel ‘why ‘he did " not - veoslt
aogused 601 Winas: \Eliqrflnv{mmc‘émintormwd, HE dondt: ehttyk 1

.

kA

coyld atand anothpr *h 'lll nf jt u ;erring tu tha 8 \lgeds M=
H;Brii £ g g gl a

p]e&mnt tody

32"

The Uniform Code purports to set the law
officer apartfrom dourt’ membersc—much
as B judgé iy set apart froni the jury. Ads
mittedly; -this ‘segregation is - difficult to
méintain &t times in ‘the ‘military’ milieu,
since law officer, court members, and ‘trial
personnel may be thrown together—occa-
smnally but’ necessarﬂy-—dn the’ perform-
arice of eSSent‘lal mllltary dut1es Qulte un-
related to ‘the" trial bf the tase, This Court
—one may be sure—is fully aware ‘of these
necessities. Cf. United States v. Adamiak,
>4 USCMA 412, 15.CMR 412.:Yet we do not

' feét required: t’b~ sanctionttlose cambraderie .
~ between. trial personnel and members of
the court: fwh@n noth/ma n. thew military
dutws demam,ds the,,devplopment of such .

.Q, mlartwnshz;o during trigl. Although there. |

be no. express rule in the, Manual——,or else-, .
where in the tradltlonal sourges of military,
law _gﬂhng with, gonduct during a recess,, .
.a.law officer must exercise sound. discretion.
~in the avmda,ncq, of behavior at such times
_inconsistent with the proper and dlgmﬁed
operatlon of' c0urts-mart1a] or with gen-
“eral conﬁ“dence in ‘their 1ntegr1ty Accord-
“ ingly, we ¢bnsider that, in the instant cage,
the law officer’s behavlor during the two "
recesses; Qonatltiwted /GTYOY., [Emphams sup-_
Dllﬁd»]!%!' O

1¢§ S

'_'82”G}MR 501 (1956)

“ﬁje Iaw ol’ﬁcer lunched
A member of

ﬁ Qﬁ%aﬁ’ aﬂfggn“l: of jesting,

! LT E)
: ‘..%l%“ e:l:‘ense _coungel

Ky )R'i

Ase ’ih‘hd'éi“; ‘th‘e’” eifeuim

m :crestes éhﬁﬁgﬁ-;m
-Qi_l’_itself And: should

besth, uged, but,

o Ih!;

i1 Rel oY is’ eounsel a.sunf
"teawnoontbime%ubje@t rof gest ‘at ‘such lunehw. -

AGE ol

' 18d.¢ dlictéd a notlceably part1-.‘

o




eon exceeds the bounds of propriety to the
extent that the only way in which we can
show our condemnation of such: unjudi-
cious conduct, is to vacate this proceeding
and order a rehearmg untainted by-such
misconduct.

d. Independence. “A judge shoqld not
.swayed by partisan demands, pulilic; éiaxh
.or. consideratmns of  personal popularity
or notoriety, nor be apprehenllve of un-
just criticism."3s

Because of the command structure of the

SeCti‘on IV‘ PARAGRAPI‘I 396 MCM

91‘

BT D

# ABA Canogk of ‘Judicidl Ethigs; /Canen 14)'
91 Bee supra ch., 318 not,q 48 nng accompanying t.ext
%R, Unlmd St.atae v. Knuason. ‘4 'HCMA 887,16 cun 181

ST IR ORI SRR P L AFBAH

.ﬂv. This. moylsipn authorim Telief: for, “ood ressun.”

#1867 Blsousefon i -ohaprer)T1L, Buraii2b (2, eupra,

L ¢  v-.Blgsak, eupra-pote T, .

A Pam 2149, “The’ Law 'Officer” (1088), contalns a detailed
thise dijties we: tindevatood: In 19884
-'H‘ﬂ"x;‘“xni' Anfroc ooengely

LA

o hefore thinn Aeyvines-

The many and varied duties of the law ofﬂcer are as»aimilated to those

of the' Federal 'judge.#* They are set forth: generally ‘in’ paragraph 395 ofi

o the’ Manual ;* they aré not diséussed in this chapter; but are-set forth in .-
" the particular chapter desling with an is¢lated procedural aspect of the

‘trlal as for example those chapters dlscussing rdlings on motions.“ SRR

i Pars, |
“Un‘imd States v, Boysen, 11 USCMA ‘831, 20 OHE 147 (1?00);

vulnerable than his civilian counterpart to at-
~ tempts to influence or compromise the 1ndepend-
ence of his-decisions. The establishment in the
Neavy, Marine :Corps, and Army, of a corps of
law officers indépendent of convening authority
t'Ygel Fomoved -this possibility of a threat to
judicial indbpetidence in -the services.’ Even
acted, the Court of Mili-
tany ‘Appeals-was sensitive to-any appearance
- of -a--command.-attempt-to~interfere - with- the
law -officer's perfomance of ‘duty;®8 the Court
also’ haw Intbtprated the Manual #:to preclude
the relief of a law officer during\ trial for any
| Peason:: othar than “emargencyé o,r; pmig:ency ndo

1951, DUTIES‘ OF THE LA‘W OiFFi‘(:‘ER
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| : CHAPTER v
MEMBERS OF GOURTS-MARTIAL

-

Referenaes Art¢ 25, ,UQMJ T Para. 4a—4d 40, 41, MCM 1951,

Sl : R P T I Cot e

C Sectlotn I

1 General.}Tshe qsmo.r menjber: prqsent at the

trial is the president of any court-martial.l
“The president .qf aﬁgeneral court-martial, with -

a few listed- exceptmns in- paragraph: 405(1),

is assigned a' pdsition:similan:ito that;, of the, -
foreman of the: jury.%/The prﬁmdent of 8 spe-:.

cial court—martlalﬁenemtea in & dupl-status in -

thiat, in addition to his duties as a yoting mem-
ber of the court, he, also makq" jpl rulings
on 1nterlocutory ‘questions, and instructs the
court. His final m,structlons to’ the other mem-
bers on the elements of the offense and (follow-
ing convietion) on the authorized sen‘éence are
not, like other interlocutory’ quéstions,’ sub]ed:
to the objection of other membieid of the court.s

Although the" president of & speclal eblrt-
martial (as distinguished from & g‘enera'l court— :

martial) does have the right to
Manual in open court, no other member may
do so. During the deliberations of 2" special
court-martial, however, use of the Manual is
forblddenls ’

2. Diities. a. Pretrial. The president sets the
time, place, ard uniform for trial after consult-
ing with thetrial counsel, and lawofficer when
appropriate;“ ;Ailfl:hough" the Manual. provides

Pk

1MGM’ 1'951 pnra JOh ' Co

1 Liegal nnd Lwislative Bas[n Monual for Courts Martial,
p. 88,

’MOM 1981, pares ,(Ob (z)-.f'-.,:';

+ Uhited” Statéa v, nrmm, ‘mscM'A 98;- ao oMn 28 unan
art,’8 ’ﬁdcgm 49;‘ Ly cmn 214 (1987)

1851,

“Unlted Btatea v ﬁlige
| OMCM; 1851, pata. mﬁ"‘ )
T MCOM, 1051, pave; 674 -
4 MOM, 1861, pard. 485, .
" ®MCM, 1081, para; 40b(1) (b}.

8

ARAGRAPH 40, MCM» 1951 PthIDENT OF COURT MARTIAL

that; pretrial :ohjections; will be- refexred. to the
convening authority,” it also states that the
., president of‘the ¢ourt may obviate ruling on a
«party’s pretrial request.for'a continuance, by
. postponing the. convening of - the court after
- obtaining: the adv1ce of the law officer.8

b Tfrwl

(1) General, The- premdent subject to the
rulings of the law officer which effect
the legality of the proceedings, is re-
sponsible for conducting the proceed-

“ings’' in a dignified, military manner.?

- 'The "professional decorum of counsel,

" ‘however, is not the responsibility of

¢ .the’ ptregident of a . general court-
- martial |

Illustf.' ative Case

CM 399282, Cannon, 26 CMR 593
(1958)

. It was prejudicial error for the
. president of the court to call a con-
Tference during the trial, in absence
of the accused, in which he upbraided
. the law oﬂﬁcer and counsel for ‘both
“,s1des
'[jndoubtedly counsel . ... were
' tyrof unpizofessional ‘behavior

# MW @ gﬂ jgri?fes,gmﬁgl ‘déco,
M Was

i3 ‘responsibility of the .

D e JES OO DAY the ‘gltions
;%1 S “amﬁ&hﬁmmt prbsiﬂent, in calhng
5.“~;i.;i.§4;l-;n whﬁ%r ") : ‘wé %ﬁCé‘WLthout‘Ehé ag- \

euseﬁg eonati te(all such’.a deﬁar-l.-_:;
“tiire from' his  ¥éspotisibility a8 an

KGO 10004




* impartial : trier - of fact -as «to"
render the proceedings invalid by
-reason of unfairness, intimidation: . -
of counsel and the wrongful. ap~
plication of command influence.

: 1“(2) Relatmns with other tembers, Slnce
“ " epch member has an equal voice i an

' “forbidden for the pr‘ésidept of 4 cotirt-
rr;a.rtml to' exéréiée ‘g ‘superfority of
" " rank ‘to influence - the independent
" judgment of othér ‘members.1® Thus
where the voir dire examination of
i+ the president ‘of .a -general. court-
.4 martial revealed, among other things;
o1 -that he had erroneous ideas as.to the
. :applicable.law, that he instructed each
...new court. on its functions;, and .that
;. he rendered. fitness..reports on some
- new members.of the:court, it was held
preJud1c1a1 error for the court to. deny
. the accused’s challenge for cause.l!

Administration: of ouths The presi-

“-dent administers the oath to counsel.!2

Article 42, UCMJ, requiring counsel

- to be sworn, applies only to-the trial
. proceedings proper; hence. counsel

...~ need not be sworn to take .a pretrial
. deposition.t® The oath is admlmstered
o 8t the begmnmg of the trial. 14

\'(4)" Continuance. - The law officer rules
“  finally-on a motien for a continuance.1®
< Paragraph 40b(1)(d) -of thé Manual

.. ‘glsorallows ‘for law officer to decide
findlly, when counsél hias so requested,

. ... that- the proceedings continte; or be
. .suspended, despite: the dlesire of the
.-~ president to thei contramy.;/But the
. --same subparagraph: el not; niake ‘it
. entirely clear. whether: thelgw officer
‘may override the president’s suspetic
. -sion of the proceedings when counsel

a
ipil

. 1Y
MCM, 1081, para! AT A HEERIEE
Liinited: Btates vi: Denin, 5 UBCMA . 4a i, CMR <4d (J,pm
MCM, 1851, para. 40b (1) ().

nfted States v. Parrish, T USOMA "88, 22 ‘OMA a1 {id5e)"
51, ‘Dara. Bih, i1126) For -thib; eﬁ'odt iof fatlura to gdminisr;
unﬂel see ch VIII m!m. Prel{mlnary Organlne;!

bay /
| States Boluk ‘:(
e 40601 (8 135

' guestions submitted to & vpte, W

.. -have ‘not objected : thereto. It states
. “whether a matter of recess or ad-
s+ joubtimiént ‘'hasbecome-’ an -interlocu~
! tory :question : will -be finally deter-
aingdby the law officer. {6T7d)." Para-
: ;ré:ph 5% proyides that the law officer
i1l e;fma&lly ‘on::sueh: interlocutolty
i‘yet fhes Court. of * Military:

oy

ppealﬂg; nsdictum;has -stated, in a |
aseJWheﬂéi counae] did net .object.to! |
* the: ﬁremdent!&s;aﬁnouncement of - :am-
.+ w gdjournnent,y-that.itirwas: error for:
-+ the law:officer toloverridesthis “‘pre- |
<07 rogativel of .the ‘piesident!tsby -declar-
. ing & vecess for: “the «pufpose ; of:
~changing: the- .president’s' mind. as R ]
' the rieéd for an: adJournm' W

_(5)-'Spokesmam for ‘other members* Thﬁ"

- - president presides over closgd S68-

~ 'sions, speaks for the court iw'é)nndunc-“

. "ing result of any vote and«in -eonfer-"

' ring with the law officer on any’ ques-

_tion of law and’ procedure 17 Because-

he is the .spokesman of the court,

... ynless his:remarks indicate otherwise,

. . they are- iInputed to all members of;
B '-the court e _ _

: Illustrqt(wy:!Case e
“Umted Smtes Ny Sm’tth,)(i USCMA 521,
iz@iOMR 2817 (:1955)

e o W&S;
't !!a \%
@mmon, S .
SR Tl@iapﬁﬁaﬁa usqd by the presi- |
dept Jgnparticularly open to «chals . . -
'“""‘ ‘ﬁi Q“t}iaﬂ\e ‘purported t Tep-
§ q;w “ eqent, the court-martial, not in. .~
irppartral role of a- jury fores
iy -Q,n, but Virtually ss ah assistent
sprosecutor. ‘We are,. therefore,"
“sure that the members ‘of -the |
,;_,-court-martlal deserted their, o
tomary “and - -proper ..Yole: and
oined the rahKs of portisstn advo—
o an: o cobes. .,

35»



Bectlon II, PARAGRAPHS 4a-d, MCM, 1951, QUALIFICATION OF MEMBERS

1 General 18 Artlcle 25 UCMJ, specifies
which persons possess the statutory-tiualiﬁca-
tions (as distinguished from eligibility) to sit
as members on the trial of a particular accused.
All'members must be on.active duty. Any com-

missioned officer-is qualified to sit as.a member -

of any court-martial;1® a. watrrant ‘officer is
likewise -qualified; except for.the trial of an
officer.2 An enlisted man may-sit,as & member
only when an enlisted accused: hae, prior to the
convening of: the court, made a-weittén request

that the members of .the: eourt inelude enligted -

persons. It has been held; however,.that a dis-
charged -prisoner :serving a military: sentence,
is not an “enlisted man’* to be bntitled to have
en-l-i_sted memb'ere on'his _'eoixrt-martial' 21’

2 Clvlllansi No cmhan a.ccused is entltled to
have civilians or- enl1.sted men as members of
the court, for the reason that there is no such

: a—uthorlzatlon in the Code 22

3. Legal olﬂcer. Nelther .the. Manual nor the

-Code prohibits. a legal officer -of the services

from sitting ag & member of the Court; in fact,
the-Manual encourages the appointment of such
a-member on a special'court-martial where com-
plicated: issués of law are: antwlpa.ted 28 Never-
theless it has been stated that in order to dis-
courage the practise: of crea.tlng professional
jurymen, the part:c1pat10n of a legal - officer
member will be closely sérutinized to insure
that by v1rtue of hls 1egal background he has

18 For the procedure in selecting, adding,.ut excusing members ses
eh. II, supra, and subparagraphs 4le, d(1) (8) (4) 4le, f, MCM,
10581,

9 MCM, 18581, paru 4a; Art, 25(5). UGMJ

» MOM, 1851, ‘bar. da; Art, 25(8), UCMY.

LAOM: 18086, ‘Ragan, 82 CMR 818 . (1962), :

2 ACM- 7081, Covert, 16 CMR 405 (1984), rev'd, on other srounds,
] UHCMA 48, '19. CMR 174 (1956); then dIsmidsed by grant of writ
of hébeaa' Gbrpus'-for lack of :]urledietlm o

- % MOM; 1081, pare. d4d, :

® Unifted Btatel v. Beurs end Lenzinger., [ USCHA 861 20 CMR
977 {108B)Lt el e :

"UGME. Aﬂ Ba, e

"HGM 19&1 perﬁ: da, .

“HGM 1081, pnu de. ' co

u AR 1h5-&l§ 1 No¥:-00; BEEE RTL S

”MAo-lgzumov &Qﬂpuhnera- [ L RS T

a0 A 8 .

. Uﬁu rj’s'}w’f,fg" it o P AT

muom, 1981, para., 18 Aty
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not. lmproperly usurped the :functlons of other
members of the court.2

4 Grounds of inelig-lblhty a. General. The
Code dlsquahﬁes a member who has acted as
aocuser, w1tness for the prosecution, investi-
gatmg oﬁ‘lcer, or. counse] for either, side in the
spme, cage.? 'I‘he Manual makes a member in-
ellglble to slt on a court-martial if he is in a
status of =e.r:re.et conﬁnement or . suspension
from rank

-“b"iS'ermoe fregulate'onsx “The ava1lab1llty of
certain’ perions fot: detail ' may be restricted by
departmental/régulations.” 27 Some restrictions
imposed by :Army: regulations are as follows:

(1) Chaplains) Ghaplalns -are not available

for appoirtment as g imember, investi-

- gating officer, law- oﬁ“lcer or counsel,2®

 (2) Medical and” 'Dental ‘Corps Officers.

- “Except when regulations specifically

stipulate to the ¢ontrary, such officers

will not be detailed as members of

courts-martial. . . .7’

“ (8) 'Officers’ of Veterinary Corps, Nurse

oY Corps, Medical Specialist Corps. Al-

" - though the regulations pertinent to

o the utilization of these officers encour-

’ age their assignment to'duties most

~olet - -compatible with their: - specialties,

... +.~there is no express prohibition as in

~ip 0 the case of Chaplains, physicians, and

cwid, sdentists, against- their appointment as
i »members .of courts-martial,

@) Women's Army Corps. No restriction

©oue cexldts Hgainst the appointment of

JURTE iWA(G membets of courts; when the
i /t{{! ueed isia, WAC, the ‘membership of
' ‘ceourt should “include WAC per-
B &mﬂm iavailable 80 '

w0

5. Members from other armed forces The
Code provides t?hat one armed, force may -exer-
cise- covrtuy ‘ ‘ddet on'-gver -an accused
of anothe;;hgfmed f'org_ ul&j ‘!‘i{; to’ the regula-

3
- tions presor) 'be%%y the'I’reeident 81 These regu-

lations dise ‘m’ag “the exefcide of guch juris
diction exce;i)t when necessary o aprevent 'herm
to - the " sefviEdie “Hvén” “Hien,” only the com-

" AGO. 10004,




