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Refere'Me8: Article I, Section 8, Clause 14, United States 0ollstitutiolll Articll\ 86. 
140, Uniform Code of Military Justice; Executive Order 10214, F.ebruary 
8, 1951, page IX,Manual for Courtil-Martllll, 1951. 1 ' , 

'.,·b· 
",>1. General. This text is designed primarily 

, <JtIr·,the lawyer participating in a general court­
mairtia!. It is· entitled "Trial Procedure'; for 
want of a better description. Perhaps, "Legal 
Administration of Courts-Martial" . would be a 
more accurate. title, since it is doubtful that in 
criminal trials there exists a tru~ dichotomy of 
'~substance"and "procedure".! The subject mat­
ter does cOncern itself with definite rules affect­
ing . the presentation of the case, however, 
rather than with suggested tactics and tech-

'niques. Because the law is a seamless web, 
there is some unavoidable ovtlrlapping with 
other, arbitrarily-drawn compartments of the 
general subject of military justice: Evidence,' 
Substantive Criminal Law/ Jurisdiction, and 
Appellate Review 8 and Penology. An under-, 
standing of. ·these other areas. is nec~ssl!XY to 

j.,.. '. ' 

1 For Inatanoe, 'onW ",Qonartb' oen deMe .'0ri.M-. ,Defenaes thereto 
are ,~hUfJ "eubstantlv",';.'c'~Th.",I~"lu,.t~ 'tk8l;"n ,[in '~be ldlmua11 of 
any auoh statement of subatantiv'ti law laefu~r'.tes" no VD.lidltY' for 
the same; Suoh Ie QultedunllkeJ,tbef miA\1ttv'ta)romullra~l)n' of, a 
mode therein, PU1'8U._.J/. __ . to"tlI.e .• ¥~. o~I.~;V ~~. erud bY.~qqy.l;'tlla in, 
the Uniform Code. United Statea··~: Smitb', f8;'lJ'soMA:' \ tot .. '$2 
OMR 106. "United Stata' v;:'801Itl, '18.TJ'I!IGl~A{.!4'llj;) .. $ i)~U4~! 
8 (1968), at 47&, 478. Yet Conareia Indll'ii,oUy ~ 'p~rmf' the 
Preeldent to' deflne' ~l'hn" tbro1J&'~ m~\'~~4G~{". \ \ ~~ V,' ~~ 
il"l1l~a dlsoipllnary and admlnlstr~tlve:, r.ea~ia't1ons~, ... ,~, ol?i 
92 UCM.t •. While Oonlr88a; 'under 'Arttbi.""86, Yit.,l pY'MI ' ,,901., 
Preatden~':to ,presorlbe ru1e8 of pro4edU"jl·~J:t~r;lilJla.. ~tMgt-Wt 
Inqons.'e.~t with ,the rules of procedure', ,..~I~h 06nlral'ltieit,lhi\W: 
enacted (See. 6.fJ:. Articles 40-47,' UCM.1')', ")tn~M- '~ma.'\ffitij1idW 
baaed" on the. Oonstltutlon; [Bul'lne v. 'WPaQn, ,~'46 . VI.)' 1181 A('ltft\lt]~ 
anf!, which c01\stltutea the framework ~f. mllltar¥ due 'p:tlolklifr~'i" 
the rulea whloh lruarantH' the mUlta1'1 "ae,('Uled,' .. ':fai~· q~~~r!'fcf*J 
example, the rl8ht; to, be . represented, ,b1' 'ani) ,.pp¢~W\i\ J,IP"l~J:),'\ 
l,wVel'lat tl1~, trial ot a .erlo,ua offenae-are ·~.,roSl,.dural" In ,n,ature' 
allbouah ,they 'confer .l'dbst.~tlve·" 1'Iahta 'Upon' 'the ,Ucili4d.'!· d: 

IbA P:~m a7~172' (1962). -, ",;. '(~;\I'i' 
~DA Pam 27~1176":1' (l~62). . f,,; '/V1<1 

"F~r a' d.t.aUed~! dlsoUailion 01. ihe ·Prealdent,la: 'tulf.omaklna; pow&r1 

He W~Il,:' ~~h. ,Rul~~aJc'~df0'\¥~,'" .n, iunl?lI.bI,lJshfd, theal/i" ,8,IJ~., 
mltted to The Judae Advooate General'a Sohool. U.S. Army (196'8)'. 
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appreciate the reasons undelllyjng; the; rule~ 
governing the trial itself. 

2. Format. This text takes up the proceedings 
from the time the cllarges ate l'~ferred to trial. 
After dIscussing the appointment of 'thE!' cOUrt, 
several chapters are devoted to the duties and 
qualifications of the actors in the drama that 
is then, in subsequent chapt~rs, developed in the 
chronological order thateverits normally' occur 
in a military trial,and ends with the sentence. 
This organization necessarily posed problems, 
because the Code and the Manual for Courts­
Martial, which are the principal sources of the 
law of military criminal procedure, themselves 
are not set forth with a view to suclldevelop­
ment .. Thus it is hoped that one principal ac­
complishment of this text has peen to collate, 
at one pertinent place in the· text, the various 
rules scatt.ered throughout the C~de and the 
Manual, together with relevant case law. 

The case law itself is, wherever possible, 
within limitations of space and relative Im­
portance",cited verbatim to i\lu~irate the propo­
si,t,~~1! .ofthe, te~tual'ri1aterials;' Often, to save 
theJawYer,~iin\ll,th¢~e" qe,Sf)!1 ,ar~:.', ~mi;el!~d'. In 
IIre~$'~f1dllvelo])i'llfr"IQl\V ths"t(!ll{t ,poses frequent 
n&RQ~~~t;JiM~@,t\I)~~:;~~\\ft; 1~ri:41lJ.ijtsel:f ,as' a 
te~t~b.dlllt!" ~e;,\wllev.lew"'M'tlcles,. germane 
tili:~tii'e1(?Ajj.'Ikj~!f6l~~~~':,~!i\tn";,¢t~ed to assist· in 
further researqh.vt;I::1 ·",.Wi'I"oh,,;·· 

J~=j!~.J~.It .. r~'It.~;:.~~.:,~.,:~~ .. ~.' ..• ~.'.p.~. i.,;:~i:.~;:.: .:d 
~M~i~~: ,~t!?~"'~,~'1~ge' of'~herules of pro­
ceau:r~,al),d"\ll",:~lienat\lre .. o~;,the rule.,makbig 
power. ('jnly in this way can the, reader begin 

1 
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to assess the validity of the rules and prophesy 
the outcome of cases. 

Although Article 140 of the Code apparently 
authorizes in broad terms the redelegation of 

Initially, the "power" -or physical capacity the Article 36 rule-making authority, at least 
to make and enforce procedural rules-must be one judge of the Court of Military Appeals 
distinguished from the "'right"-or legal au,.." "bElliell~S that Article 140 permits redelegation 
ihority to do so. The latter is derived from t~'e df'6i1ly administrative, as distinguished from 
Constitution which gives the Congress the right judicial,functions.' The President has exercised 
"to make Rules for the Government and Regu-" 'hiS '~uithoirity under Article 36 in promulgating 
lations of the land and naval Forces ... • AI-, ,the ,:M;,alU!al fo}." Qourts-Martial,' together with 
though some writers argue the contrary,' unless various subsequent amendments thereto. 
Congress itself hils used this'iluthority in gillen 
area, the President !hay act under the authori,ty , 
delegated to him by Congress in' ArllCle 36 'tif 
the Uniform Code of Military Justice.' This 
article provides In part : 

(a) The procedure, including modes of 
,proof, ,II) ca,ses, i;1efore courts-martiaJ , . 
,may, be pr,\l!l~ri~~d i;1y the Prksidimt by" 
I(eg'lllat)on~ which,siJ,a~I, so faras'h~ d,eems' , 

, practicable,ap,p)ythe principles of law and, 
"r,uleg,o;f evidence gMerall~, recognized, in ' 
thetrili-1of. ~riPljn8.1 cases in the Unitell' 
States, district ,qo\\rts, but Wllich, shan not ' j 
,be contrarY to,~r inconsistent 'with this 
Code. ' 

" nu.s. CO~8t., Art. 1, 1,8 .. ,01. U. 
& See Snedeker. "MlUta'ry'iu.etiee Under the Unllorm 'Code" (1953 

ed.); 'at 89: The eomplete :n:tle .. maklnlr power Is'ln ,Congres8.,and the 
Preeiden~ ,lP.,.y ~ake. rules; ~~vernlnlJ procedUl'e8 I;>~ore courts" 
martial only when' expressly' authorized to do 80 by CODlfress. 

;Unfied States' v.'·Smlth, is uaOMA 105, "82 o'MR lOIS (196Z): 
ana, see Everett, "Military, Just!oe In ,the Armed. Forces of the 
U~i~d. S~tes" (191S6 e4.)~, at p,' 8, The President. as com~anaer' 
in chief. may promulgate 'oertain orders relatlnQ' to mitttary justloe, 
Bu~h authority 'belnr based. on' Art. II. Sec. 2 -of- ·the ConBtltu~i~n. 
The Uniform Code of Military Justice will henceforth be referred 
to as; "l:JOMlT" 'or th~ ",(llpdJt." 

':288 Jlldie Quinn's Qplnlo,n in united Stl\-tes V.' Ho~~er: 5 USC~A 
891, 18 CMR ~~ (1956f'. ,. ' 

9 The Manud.f fo~ 'co~hk .. Marti.l, 1951, 'will' hencefol'th be referred 
to &II, the ·"Manual'~ "or ''l'J4.0M,~· )9,51. , 

10, For ,n.st(mOe. PI'I,'IJ.. ISIS of the Manual allows the court members 
to seek' the' c06\18nln'8- \luthorlt,'s advice- o'n the' question 'of' whether 
the, _~vld.hce' Is at',fa\alIYiU'lan.ce· with tpe .Uegatlon. 'J?bls .provision 
o! t~~: Manl'~l_ w"n~\4, W, con~~o~, iI1~!i'f!olly, ,wItb Article 51. of the 
Code, II'lvInll' tlte 'law ~moer the'tJ'gbt to rv:le on, interlocutory ques" 
tions ... Unlted S:tatW;~t·l1ohI\PI..t;;12' US014. 9Q" ,0· C)f!R 90, .(,1961),. 

1\ E.,.,; ,~~~cll! 87,rJ}f9\lJl>ttJp, .unl~")~~ ~mlt\a~d, ~nfluence, i, Art. 
as, guaranteelnc lin adClflWd «1lbYlnted ;~(!Ounsel": Art. 'In. requlrlnll' 
the law 'officer to make "Interlocutory" rulln ... ,-

13 Burna v. Wtlson, 846 U.S. 13'1 (195h. 

"'l1o~ In",n';, '* 'IUnl~\9"" IhlHtfllll! .1~.I!iCII~'l6l!!; 31 
CMR_ 99, (19,61) the Court dtrectea, a. n,.ew .P9,t-fotft1"'revlJlw I)~ause 
th'e, krniy' 'h'a'd,1 not t 'bHJ\l a:'I):ti £b( coml\1Y ~lllf' t1ri (Wd:~(!.Hp\i."IWL 
''0<1.'',1 to,: ,:,' O~jtll', "n .'I\f!I~,"I' fY!, ',!'l'!\'l~t., !lrp.V~~'1r~!~»A.", 
pos""trlal review was lb.ellljl' atULek!d on aAlleal. e court; ~M:t; 
o~ ~e('urh',' '1iaM.! no tAlililtieiPtot1o'i:Wa'iHludhf1amd'''~lt 'Ht~ !,) ',( n" 1<;) ') 

'H"~.ri... 18'1~.;M<1lM.'jjjllil}'!L'·: i,,:i:fJ ni '/.,(.10.'1U-\'ifnq 

"d,. M(1nual contrary to ClJde. Since Congress 
, MS P~kh,ibited th~ l'resident from making rules 
of proQedure "contrary to or inconsistent with 
[the] dode", such rules are invalid.lo In decid­
ing wHether such conflict exist~, eertlllinCode 
articles j 'which 'are written' ;In broad terms,ll 
pe'rinit correspondingly broad interpretation ,by 
tne'Oourt of Military Appeals. Here!the transi. 
tion' frdm the rule"making "right" to the· rule­
making "power" may begin: There Is no direct., 
r~vieW' '6'f' 'tWa Court's decision;12 if the Court 
decfd'e$"t6.Jreve~se' a"conviction, by/'finding, that 
tJtifM!triukprovfslbn ~Ii qtiiistion conflicts with 
tIiW'O~,1 the' Gbve~nni'ent'h'48';no· remedy! from 
eveli: ali"arbitra¥y frtillngi:' othei' than the iin­
ptiiic'fic'Ii:J"blie"Of 'refusirtg to release 'a confined 
pt\s6!ler"Mrd" tiefend¥ng'a' sUbsequent habeas 
cot-buTs' pioceelling, 'Thus, in practicaleifect, 
the 'cburt' of 'Military ApIJeals has the rule­
tiiit:king' <)ibiber, 'lit least where It can enforce its 
edNJtg;rthhi\.igh the negative device of reversing 
~()nViMlorls whi~h come to it for review uil:del' 
provisions of the Code,l' Where, howev.er, af­
firmiltive, cGllateral administration ,." action 
WQu.ldoetM. 891e methodof'4tfem~~!r,.~t~:~n" 
force its 'rules, ,such power,is . Jacking because 
the Qllur,t d9Eis 1lQt possess th~',;~~Se,'I1~ia:1 adl'nin­
istrativemachinery and, personne!,. 

,;Ji ,- I" - ,,' <.I b'i ,I)';';' , , 

b;M'(JJnual and Code Mtent •• WherEl'neither the 
Pies'ident nor ,Colli~~s~;fw.'~"'p~~§er,,bed II rulll 
ttl .~over a' proc'edur'a:I",(\],tfestionl'''proliJabLy the 
be$t,:sourcilo£ gl!i~u~e:.wp.Ii1Aj:)~Athe' ap~JicS;)lle 
Fe.~.eral' Tull!. '''Nel'iill''unli,ke'> Ithe,.cManua1, state., 
meht'~~p'~II1~:W'W'm'f.'"WcJ;t!(tul~, on .. an,' 
evitZen~"''filuesbi0n!",M,"4ln.e "Manual. is silent 
as't8~·tll "lfliWn'JI!ll:.m'-;;W~~& "<P'r"w fbI' rdced.u.r~,' ,k\ieMWWJ.~~§Yt¥ '1~IM*J,.,ft'J~" "-,il"'P" ' "'-'-,,,'1, 
ruleswhen neither the Codedwr ,theMllnual 
provide express guidance., ,N everthelesSI . tile 
QO\lil't..~U~J,..A.PJleals ~hll$, shoWlI,a Rro­
J1m~~,9P,"m:::!)l's~,:t?thl! .'F,~deral·' ~lel ':~nd' 



then apply it, if it is compatible with ~he mili-; 

tary community." 

c. Code silent; Manual rule ConjUct8w·it/p 

Federal rule. There have been no express hold-­
ings by the Court in this area, prooably because 

it can "interpret" the Code" to find an implied 
limitation on the Manual rule; in addition, the 
underlying concept of military due process sets 

a minimum. level that 'the Manual rule must 
reach. N e~ertheless, .. in dictum the Court has 

indicated that it would apply the Federal rule. 

in such a case, where no cogent military prac­
tise would militate against doing SO.17 Such an 
attitude seems to have at least some support 
in ·the pertinent phrasing of Article 36 which 

provides that the President's rules of procedure 
"shall, 80 far as he deems practicable, apply the 

principles of law ... generally recognized in 
the trial of criminal cases in the United States 
district courts .... "1' 

The question naturally arises as to whether 
the emphasized portion of Article 36 is intended 

to limit the President's discretion in promulgat­
ing rules of procedure: that is, where the pe­
culiar structure of the military community 

provides no valid reason for a Manual pro­
cedural rule that departs from a recognized 
rule of Federal criminal procedure, is the 

Manual rule invalid? This question has not yet 
been squarely answered in a situation arbi­

trarily labelled "procedural" (as distinguished 
from an "~videntiary" one), although the 

Court's apPtoach to the problem raised by a 
Manual rUle. of ev~dence should be of equal 
assistance. 

1~ See United States v. Knudson. " USeMA 58'1, 16 CMR 161 

(19M), at 590: "We have repeatedly' held that 'Fedel'lil'praetloe .p_ 

plies to courts-martial procedures if not tncoltllmttble 'wtth'--rntlttary 

law or the special requirements of the military eBtabll~hm&nt." u. 

10 E,Q., United States v. Kraskouskas', 9 'USC:M:A 607, 26' ''CMR 

387 (1958): The Court Interpreted the word "Cotttl'et'" Ih",Ai:'ttlSle 

38, UCMJ to mean a lawye'l', when defending "before: a' ~.'Wer~1 

court-martial. This holding was In the face of a long 'praetlce"lot 

permlttlnll accused, in addition to his right to be repreaented:bY'\a;h 

appointed ml1ltary lawyer, also to be represented' by a lay' 6mee'r. 

1'1 United States v. Knudson, supra note 15. 

18 Emphasis supplied. 

19 13 USCMA lOIS, 82 CMR 195 (1962). 

20 Para. 140a, MCM, 1961. 

21 As set forth in Opper v. United States, 848 U.S. 84 (1969). 

=-18 VSCMP,.. lOIS, 122, 128, 82 OMR 106, '212, 228. 

23 18 'USCM:A 106, 122, 128, 82 CMR lOIS, 212. 228. 
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In this connection, in the landmark. case of 

UrWtedBtates,v.,Smith,19 the Government asked 
the Court to r.eject a Manual rule of evidence'· 

that required, as corr9boration of a confessiolh 
some eyid~\lC<l:-7indepengent of the confession. 

---9£ ~vet:Y elemellt of the offense charged, e,,­

cept th,e id,ll~tjt¥ ,of the accused. Government 
appellate c(}!ln~elcQrr.ectly .pointe,dout. that tl1~ 

applica~1\l. Fe<j.el"II), flul!:",. f,e\l~h:ed lesscorrobo-, 
ration. In refusing tOJ:eJect the Man\lal rule, 
judge Kil#ypointed· out tii~t the iiatticular 
rule . 

not being contrary to or inconsistent with 
the Code, and not conflicting with other 
Manual provisions or principles of military 
justice is a valid exercise of the delegated 
power [under Article 36] and has the force 
of law." 

While agreeing with Judge Ferguson that the 
military structure presented unique reasons for 

rejecting the Federal rule, Judge Kilday re­
fused to adopt such a rationale as a basis for 
his decision, preferring to give the Manual pro­

vision binding effect. On the other hand, from 
his dissent, it appears that Chief Judge Quinn 
-absent compelling reasons to the contrary­

would reject a Manual rule of procedure in 
favor of a recognized Federal rule: 

As early as my dissent in United States 
v. Uchihara [1 USCMA 123, 2 CMR 29 

(1952)] I acknowledged that the Manual's 
procedural statement in this specific area 
"is binding upon us." But the particular 
command of the Manual is a command to 
follow the rule "of common application in 
the Federal courts". . . . That rule was . 

settled by the United State Supreme Court 
in the Opper case. In accordance with the 
Manual provision and with the dictate of 

. Article 36 ... , that as far as practicable 
• i ,the , President shall prescribe "rules of 

" :i0vi<ilence generally. recognized" in the reg­

. " ul81t'lF)ed/il\al ... COUl\ts, I WOUld. follow the 
'1 l'1$deraL~ul(j.~~, .,. 

~, -, 

. iAiilWPDth~cal\ p~Qblems. a. During time of 

i walt., ,11M iIl'>t'QsiciJent, ,by an Executive Order, 

'.<ilele~ted,to .. t4e!$eC1letary of Defense .his pow­
epsu,oaqer Arti~l.e 36., The Secretary of Defense, 
pursuant itO . this Presidential authority, then . .. 

3 
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promulgated '81' Manua>! Amendment forbidding CMR,24i!1 (1960) ; the extent of the Code right, 
to representation by civilian counsel.C~, Grif­
fiths 18 CMR 854 (1955); the legality of the 
Pl:t\lsident~.s\'\'Mlllgationi"of therule.making au-

, a4hiivUlancounsel from entering active' cbmbat 
areas d(.!Area A). Private Xsubsequeritly is i 
charged withe. rape committed in' Area A" 

''''ltei'eit is essential to try thecase.'!lHs:request 

for' civili)m coUnsel is deniedbilcause of '~he i:~:i'\¥})I\~: ~9uldPe the efficacy,of an amend-, 
Se~remry's directive. As appeHatil' I:I\;feJlile '1'llmtAq ,~Ii\e C!)de.(a) enacting ,into law tho,S\!, 
cO~h~el; ':Vh~tare YOu~ argunientsj!d~ ~~~e,~~,I~V , ,pv,0I1,~d,ur1l1 rules mllde, by the I?l'esldent I\n~i' 
X'sconvlctlOn? Consider: The e.Ppllcalmfty' oft i ,repor.te~ 90 days be, for,e~and t.9rqomrre~s~l)d 
Con~titu#onal rights to th~ militl\~.'($~e,' (l:!l,lIj.ak,ing suell rul~s "binding,,(:)p,the United 
UnitedStaU;~ v. Jl\eob~, 1{l:f~ciMAi~28;'~~'Sfla~es ,Court of M:i1itary AppealS"? , 

th~lti11y,) " 

"<' ;, ., , , 

';'J.,1 

'·,,'1 

;,,'" 

" 

, " 
i',I.! -,': . i;; I, :,j,.,; .'C,,_':\.! iJf.!It1.I;jv'i 

.'/ , 
". i,I';Jmt& :i, ': '1!,~"r'lftKl;,:' 

; II, -, '''';:.' , ~ J:~';j'!fl. ",~J J;lir;' ",.it,uMtJi'S$'l.fa '('1~rl';!Jl'i 
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Section I. INTRODUCTION 

A trial is the adjudication .. of a disput~ .by a . 
court which had jUrisdiction over the parties 
and the dispute. .. Jurisdiction" is simply the 
power to decide and dispose of the' contest. 
Because the disposition of a criminal tria1'!naY 
involve 'jailing a defendant or putting him to 
death .itis crucial·that the court hIIvepower to 
dIY,·so. ' 

, Any Federal. court's ... power to. trY criminal 
cas~s imd impose puniShment is .the sovereign , , " , , ' , 

.. 
~ u.s" <;l0nst., art. 111:, § 2, "The Judicial Pow,r ,s~~~ (t.~l;end. t?b) 

all"caBJ!8 •• .' arising under ••• the'Laws of tlte Urifte:d'Statell:/~ 
~ U.S. Con,t. 4rt 1,' 1 '8; The establlllhm.ent of;,J)Q-cirlfdiul.1!t1al Is:d 

"ne,c~sary and proper for oarrying into _Ex"o~tl~, :tA4j' ,Jpr~9,1f'~ ~ ;. 
Powers." 'It Is possible" that the Presiden:t has iJ.b'rW6 ,ltiiie)!iM 'power 
to,.Q8t&1;I1Ia:b ,cour~~martla:l In" virt1,1e ,of 1;I.tJ.: o'bnstltU-{Unta;11 tW~()tta,{", ' 
bllity as Commander In Chief. See U .. S. ,cqnst. Art. II, F." ?..l,,_Unt~ < • 

States v. Swaim, 28 Ct. Cis. 221-22, afr'd. 16~ U.S. 5$8" '(1886) 
(President had power to convene' co,i~mt!o_rt1al ':wi'tMut B~eoltle 
CODlr.essional authorization )"~ ',)lIh9'~ 'l~'oui ", cit·:, po)t'r "'to' 1 establish 
court$~Jll"Mhl.~, ,may Fhus i Iht, :'?t'! onel of ,ttJl~'~ b.aZ)', ,and" pndeflned 
bord~rllnes between legtslatt~e ~?~ ,'fee~~ve., .of., ,Y9ungstown Sh~ 
& '1fUb. Co. ·v., Sawyer, a4l!' '0.81;"1;'19 -(1-9111')'; Any ''such '~Inherent" 
Presidential i P:0'Yl,fl!i In~~,~ls (',A;t1I:a •. :bow,v.er,j'_Pfflb,bJy:" replains llJ. 
abeyance to the ij~tent" that Congress has' oocllPled the fl~ld by 
Jea'idlation., Of. UO:M:J., A~ .. 'M/' p'r'ovidlng".tiha~:ffie ptesident.' 'may 
prescribe thE!: 'l'ul!!!il~ 'of pro~edq~' -alld, ,mo;'dEtS :o~' ,,Pr,~t before.- J!l)urts .. ' 
martial, so long as they are not contrary to or inccins\stent wtl~", 
the Code. The President exercised this power In Executive Order ; 
10214, February 8, 1961, by prescribing the AoJanual. ~ltbough. the 
Court. -of MtIita:ry App'ea)s .bail !ttempted :to': r,eeonoUe the' OOde 
and, "Ma\lu.l, P1'O:vl,jQnl 'wheneY~r, pQt1,slbl,e. ':', [s,ee,;' Untitd ~til.tes, v. 
Lu~as.l, 1 tiSCMA 19j i CMR'"'19, (1951) ,J' It. ,has judict"alh· ~evleWed 
arid-"tfulllfhid :tho:;e Pl'Oviillbns ,of ·the ,M~nual :that if -has 'found', 
inoonslst~m~,w~tb. the .004e. flee, 6:g ." United I;Itate6:.y,_ Val1nadore. 
9 USCMX '"471: '26 CMit 251,(1968) ; Unlte4 St~tes, v. Pr"ce, 7 US~ 
CMAtnQ"1j'28t:~c:l:¥K?1S.& !(:l{1~''i)'; Urilt4d Stdte:atV.' J&filHn'1I/7"USOMA ,1 
261w~~'-lQ.M~,'~~ __ (}Q.q6): .11nt.~8j)!St~~,,\;. :Ro.~tp., 8, tJ~CMA 148/ 
11' 'bMlt 14:8 -.d95~f. -' '.' ''',' ! 

lfro!~;Y¢'d~~t!:i,~~t.i.'iti, I 1~' ",J"" . "rl"" \ ,:), '--, " :.:, 

":Unfl,~)Coh8t.IAi,tiV~I~' t -2'; NrCill. :1"1. t 'i" 

~llQ14J)"!lkrt,~i22~"\;">, ~,'\:;. I', ~ .. ~d 

~',S'l'( .MM<' ( ~q<!I' t~, (Aia~llj "~'pp.'.ntln.<l'"" .. , lQ9""'1oI,4,il,l!'; 
Me",., fPP, .j! ,pa)ii, (11)-(0 at~ 462. -, \ .­
'\idMJ,~AW.OI6.4t.'1l! i\' ,·,~'.·'n'l f, ""I,.",'. 

I power of. the UnitedState~.Civ.ilian. Federal 
. criminal courts derive 'their power from Article 
III of the Constitution as judicial courts of the 
United States.1 A court-martial,lI.bW~V'er; de­
rive its authority from Congress" power. to 
"make Rules for the Government and ,EeglXla­
tion oftheland and naval Forces/'s 

, 
Civilian Federal criminal courts are estsb­

lished by Congress.' The Judges are appointed 
by the, President with the advice and consent of 
the ::jllna:te;~nd' 'have tenure during good 'be­
havior:4,CQhir~ss,howeyer, has delegated to 
the President, the Secretaries of the military 
departments' and varldUB 'commanding officers 
in"t1\e Aiimed SerVices the power to ce>nvene 
courts.martial and appoint all the personnel 
thereof.8 

When a.civilian Federalcourt.is establish.ed 
it remAins 'cdntinuouslyin . existen~e. Whether . 
it is in' sessio~ orin va~ation, it may handle 
various" aspects of, any case bef6re it,pursuaht 
to fts established rules Q{procedure. lt .'gen- . 
el>a,jI~' ,has"power, to hear and'determlne All 
FM~~fll ~lm.ililLJ':~!ls~~.,/j.ti~i'Ii~~!wi,t~ii\!:tt$.· diik. 
trict: The court-martiltl,ihdWever;jill'anali h6e! 
trlbbft1l;lwH1eh'.~~t,1.#lr~)h~;~14~*.~:(»lI*. oil 
thl!ptl!llr,ot,~ ~OJl)mjll).ije~ lI~t)i).Qrized to convene 
it ·('tItEi , .. lici6rt'\ie111:ni"ii:!itItorl'ti' ') . ':Although .In 
~~f~'f\i~.i~~¢glY::tb'el'ea:r:ter, '.lii pr~c" 
trs_;i!~a'CW6l\1Wi"oll"~ne6tmore cases referrlld' 

t.<f,f\~:AliIt~f~~~~!'s;;.;P.'~, .. ·.anen'.t!.y.. ii:d .. ,J"oufrll .. , ... ·ed.: ,It, m\istl1b~i_il'(!f~'d ot\l~of'·ql'lah'fied:RerMl\S'v.rho··! 
hilfe~~~r.~t!~r'lf' ltPP91titedto. It.l,y"the,cot\.:"; 
"~l1'ItNgl'iltlotifi()\;i~ .", Ihdei\d, the "cdutMnl1rtilif" '18" 

5 
,i 



.1 

that group of persons, no more and no less.· 
Likewise the court-martial has power to try 
only the particUlar charges against an accused 
that the convening authority refers to it for 
trial. It is apparent that every court-martial is 
a unique creation and that many factors deter­
mine whether a particular court-martial has 
been legally brought into existence. All these 
factors are. potential issues in every case. Un­
less the court-martial was legally created and 
the particular charges were properly referred 
to It for trial, it cannot exercise the power of 
the United States to try a criminal case and 
impose punishment. 

j, 

1. Convening I\utl\ority.· a. Generf!,Z, Un<ler· 
tha Code. only \thQS.ll Jilersons designated in 
AJ;ilicles .22-24 haye. the power to appoint a!ld 
convene courts-mllrtiaJ.1o Before th.e. present 
Code, following World War II, there were num-

I As an entlttl. the court,..martlal In actual practtce thua resembles 
the alviUan jury-a pal1Jou1ar croup of persona appointed for on .. 
or more trials of calleS that may be re:t~rred to it, broucht to­
aether ("conVened") for the particular trial or trlals~ and then 
dllbandtd. 

'United States v~,_.EmersoD, 1 USCMA 48. 1 CMR 43 (1951). 
10 See UCMJ, Arts. 22-23: MOM, para. 5. 86: AR 810-10, para. 

67. (20 Sap. 81). 
11 Bee -Vanderbilt Commlttee'- ,Report. para. 6 at Pl>. 9-10; House 

HeM'in118 at 622-88 (views of the New York City Bar Assoolation), 
at 684-36 (New York County Bar Association), at 7111-U (Ameri­
can Bar AssociAtion). But Bee House Hearlnes at 788-800 (views of 
Col. Fi"Gderlck B. Wiener'), at :1121-24, (W. John Kenney, Under 
S.,rflt.~, of the Navy), at 1113-111 (Prof. Edmund ,14. Mor~an, Jr., 
Harvard Law School Chairman of the committee that drafted the 
Cbd'~, alJ proposed lealslation, at 'request' of SecretarY of Defense). 

'~See.,lI,R.,Rep. No. 49\. 81st COD~ress,llt Sss&lon at 7-8 (1949). Sen: :Rep; No. 486, ,81st Conaress, lst Session at 8-:-6 (1949). llotb 
committees tbourbt there' was no practicable alternative. 
~ See ,UO,MJ, ATt •. 87: (proscrlblnl' unlawful command Influ.ence 

of eo~m~l'tla1 proceedlnes). ,whoever knowln~ly and intentionaUy fatll', 'td colD))I;' with Artfele 8'1 thereby himself commits an offenB8 
trlt\~J" br,.·,«fQury.martfai. See UCKJ, Art. 98. 

~. yow, :~~ 2~ (d) (2) (elDPbaais BUJ)plled). For quaIltlcations of ~emiKt1'8.' Itt IhIN. ohapter V. section II. 
2.'.1Iee-" UOIl3,' ·Art.:'21S (d)"'(2). MOM. 'par"~ II: United 'Statea v. 

AU,q. ~!Il'O""I16lI •• ,. OUR '50('''') (dlotum). 
1'014.400981" Ow, .. , 27, OMR 658 .o91S9). The board of review ' IUtet\\"th6.t fthe cUcbllt.n \v .. solely within the discretion and ri!spon­

.1~JIJiJ"}OfltJI~ 'c!'C?JJ,veJ;l.'nl"jliLutbOrlty, and· so Ion&' as be J)61'BoHallU 
~, t1)e board copld, not -Pl'til1me to review his ~.ntaJ opera~ona., , n01. ~sbcniur 11W f6h.hlt:·'8p aJulate that 'he" had not' conlJCterltlously luI'; 
fIIWI. I\}.umR?\1 .. " !'\tjl':I.~tmP.Iy;),b4lq!JU.~ 'lie "'V~IJ~.,'; .. ,~~,',.~ft~e:l ftJl,IIi ,bJs :rep~oriil' U~ almplJ b"ause, be ,..vaned hlm!~lf '# tbt .taS; f_latAJ{o'eV. { iohtlliWl161ln I: ibs/~ ~w and' )~iatJd~':'-'tor }t!W. 
P~""-rMMljlto1lf!f";~rp,ort~~: of bf~' ~~If: .. !j""7<:'i';lqh 

"It is generally true that military courts~ 
martial must be convened strictly in accordance 
with the statute." ...• It is not always clear 
what those requirements are, however, or 
whether a particular procedure is required, 
or merely advisable. This chapter will analyze 
the proper procedure for appointing and eon­
vening a court-martial, and referring charges 
to it for trial. Since the court-martial is the 
personnel assigned to 'it, secHon III' 'Mthls 
chapter will discuss the effect 'of various' 
Changes in. the personnel of the court-martial 
after Its initial establishment. 

.! i: J 

"j' 'I' ','.j. 

erOIlS 1l0mplaints Qf,unfahmess ccmC)erning the 
military justice system. Many believed that one 
of the only solutions was'to take from the hands 
of commanding officers,.tlJ,epo;Wer ,to appoint 
and convene courts-martia).l1 When enacting 
the UCMJ, Congress did. not go quite that far, 
acceding only to the military plea that adminis­
trative convenience required retention' of the 
commander's power to appoint and convene 
courts-martia)." However, Congress attem,pj;ed 
to insure that the system would be operated 
impartially and reponsibly, and that. Its me­
chanics could not be used to affect the outcome 
of cases.'. 

b. Power to appoVnt CQiII,Mt be delegated. The 
Code requires that the~0n.ve!lhl~"a:U~orlty 
shall appoint as court~'mj!mbers ...• litich pel/­
sons, as, in his opinion, Ijre. 'best .qu~IItied for 
the duty by .:reason, of ageweducatlOD, training 
experience, length 'of service; and judicial tem-
perament . ."" .. ",.,'" 

Thus, thesei~~IQh,:~fnlembers of a court 
must beba~~d'on,'th~;p~r$o)1al QpiDion of' the . 
convenhig:: aut!i6rib{',Staff members or other 
subordinates' 'maY"liOt"make the decision for' 
him,1~,;~lihOlliti'~tI1,jym~y make recommenda­
tionsl TIre' C!oDveffing'a:uthOl'ity mar,therefore, 
base his choice upon a list of prospective memo 
bers submitted. bYAID .impartial official. Accord­
ing to a board of review decision,'s if.,the- con­
vemng 'aullIrGri~pe1'8onally acts 1,lpoll,sucha 
list, his exercise of discretion may not be chal-



lenged on the '/!'l'oundsthat his ,action appeared, 
to be undiscriminating, or hasty." ',' ',' 

",A, convening' aUthority may not, however,' 
rJly on a list of prospective members submitted 
bY'Q1\e WhQ has an interest, official or personal, 
in tile outcome of the, case. A convening au-
thority's discretionary,choice to accept an en-
tire, list, although illnoqentjn it~elf, must, be 
h~ld,su~pect W'henthat ,1i~t w~spreparedby a 
pr~~un,illbly biased person. Thus, it was held 
prejudicial ,error for the, convening authority 
to rely on a list of ulIP:les .furnished by the 
trial counsel for, the forwarding signature of a 
subordinate commander. IS This ruling supports 
the spirit of the Code and is consistent with 

,dinate command, composed of person-' 
nel of .the aubordinate command.20 The 
court members are usually officers.'\. 

l"" If,',however,an accused enlisted per· 
son: lha~ submitted a written' request, 
,there:ilallel prior to the convening of. 

.' "the, lcourt,at l 'least one-third of the 
meml)er$l :of tile court that tries him 

I, ,.1al\.a11:1 be' Jehlistedo>men, provided they.l 
,c." hare availabledWitMnthecommand," 

',' , 
(2) 

civilian precedent~,,~n, wh~c\l ,~\le ,prosecut.or's ,,' 1 ',," 

participation in'selection of the j'ury panel ,has ' 

Lq,rg~ panels. TlleJ appointment of a· 
large panel,with,,8Ub,se,quentattend-· 
ance of only some lO~ the members, 
sullies the dignity th~t should clothe 
the court-martiaL It makes the con-
vAlning,of, the. meml)ers appear a 
casual affair based purely on conven-

been expressly condemned as raising a suspi-
cion thlllt the trial was tain:ted.'· ' 

'I' . ,),;: ,! i'l ",'. \,', I· .. 

" c, (3elec~ion,of!'fJ,~?,sonnel.", 
:," 'Cb) General., ' Although' 'ordinarily' the 

, , members of, the court are member~ of 
the ,convening authority's immediate 

,;;t< '0 command, he' may appoint a, court for 
" ' 'eaC:hgeographicallY'separated subor-

-"" ',:,.' ,:,.' '.;,.,'~' '-- ' i.; l' :,-', 

\Nll~~~er 'the', ~elJettdrt' o~ 'a :~oJri p~Omin~1iUY' llomposed of 
perilb.ha i\Vh();e dUtic8')atbu!af toYalti:Citlient' '. 'l'latultal' bl" In favor 
o~ .$~ pt:~ltCu~lqn': ~118: ~~ ,he't, f'P,i, ,;~,,~ .,of: <lI~QrAt!.?n "p.~~: r~~erB(" 
ble·'eri-ot."'See' United ~tate8' v. ·)t:~es. 11 U~C~A: 842, 2~ ~~~ 
oI581:\(f96~)'/ """'! 'i. ,,,,I '.. ,;g)"'l\':<:,:l)(;.H f'.','" ,.." ,:' .:'", 

18,ACM 8501-R. Cook, 18 C}J;R 7~B, ,(195.ln" ,~,;rx '.r",.' 
18 ,s~ United Statea v. Murphy. 2~4 lj'jJd., M~'" fl'l,~ .. ,~.Y., lallS) ; 

PatJ!liilk '1/1 .Colll~o~wealtJ1j, ll~'~V." 9~8; 1:8Jil;.~;, '6.Z&,:',ti'9~ah" ,,'., '" .. -, '. '" " ,Lk :,,')r,! _ ," 
,,~~ee,;MCM- para. 41. 86,c. l;t/ ;'-, ,'"'' :,'" ".',') 
t Bee,UCMJ.Al't.21S(a),'(b),. "f 'j' ,;1 i 

'''C (",j" ,', /c' .;:1' 1'1,1 
III See .oeM-lot. Art. 25 (c). 

"9 See pi!: -8~891SIS, 'Andreaa, i1 eM-'R 299 H958) .. , " ' 

~ ciom:p';~ OM- '86,821:14., 'M~se8. '11 C~lt 28'1- (-195.8,)-' in ,whloh,,'·'t 
wiUi held reverdlble error for trial counsel to ,excuse Beven of,the 
81 Members appohl.ted and not oall or notify 'eleven' ot~ers. 

:16 Bee, UCMJ, _ Art, :26 (c) ; MOM ,para., 8(1""(2) (a). ': I ;' 

~ ~b(d. It Is ',the duty 0,( det:en.~ ~ou,nl3~ ,~ adv,ll3e, ,aqcused, o~ '~hls 
nthi l:iefo..e' trial.' bnd If'- aocils8d' wishes 'i'o' exercise hll3 rI~ht. de,~ 
ttl'lIe COUilS_~ ::wm ,prep8r'" the written:' requelt,' baV'.', It fd,ned by 
nco\ised and forward It Without, delay th~uch, -the ,trial couustl 
to 'ilie "c'orivenlnlll' *-uth:Ol'lty; or' 'to the court It i'rlal Ie Imminent. 
MCKfP'l'a. '4811,-- If, acoU8e(l':d~elll: n9t ,wlsh-, to'"ex,rcl't bia r1cht, 
the record, of trial ,shoula show, he .wa,p, ,advised,.' pI' oth~wlse awa,re 
of:n~. 'See\'Uiltted StaW v. Parker, 8 tl'SOMA 71S, 19, CMR 201 
(19nU M..C:M:App.,8,at' 6M. ". ·':i ,'" 

~1,~,M9M- P.f,~j,~ll1~ B~t 8.II",W9, ~CM:, 6H1684,_:Rendon. 27 
oi4n 844 (19li8)_ hold~nc, thr"t tan~re to ~~ ~e ,one-third l'jltlo 
wo~1I "the tirne" o't'J:1"r.tlntnent' Wd:' Mt Ij'UtISlUOUtl1\al error, nor .was 

'It"lfl'jjud\~~,al~ '.1;la~t:'It},IJ:u~IV-' c:lb~II,~~~. l.$.:pparep,tJ.f, MOM para, 81g 
was not' oalled to the ~r<ts ,attentl,on In ,R~o/'-, " 
::A;'k6~':\!i~14l':'jA:;',2"G.(1,)t'(N:'j':{I.,~, !J,' ),~ ~I !}I" 

,$!lblil;", ' , ,':;i::{~lj""I";((' 1',,\ ,.,'/' \' " 

ience and expediency.'s Mass appoint. 
ment is also suspect since it could 

. Shelter a sub rosa procedlire by Which •. 
fromamohg the members chosenb~, 
the convening authority, some subor-' 
dinate office1- is actually selectingtlie 
particular composition of the court 
t~atwlll"try an 'accused." 

. , . (8) "E'1Ii;iJJted'oIm~mbers-right .to request,. 
1'he' Code . ahd . the. Manual ~~v<1 
an! enlisted accused the right 

".toi'requestenliated members on the 

'i. 

• \ ;1': 

.. !". 'court.a• He must make this reque~t 
,in"writing prior to the convening .of. 
the court; "·If he makes a timely re­
quest, and if sufficient enlisted per~: 

" ,sons are available, the cou~may llot 
",,,, '. ",' .! be ,cq#Yened unless at least onecthirq , 

,: of . the membells then sitting are en· 
l'i~te,d»ersoI)s.27 

- [j ,. 

!;?ti:;;1iN~Hfulit request for enliste~ members .. : 
WIl'llh an' accused's request for enhsted mem~,. 
,berS': is denIed, the convening authority must 
ap'll,nd,iQ the record a written explanation ,why 
su,~1l:,rft~nil'ier$ .could hot 'be ob~in~d~2S ~?e only" 
gvo~Cils of excuse are "phYSical conditIOns ~r, 
m~I)~~l:Ye*igehci~s."2' .The decision OIl avail~~; 
bt}ityi'''~owever, is the' convening authority ~'") 
antaoe1ilng as his j udgmentappears reasonably, 
related,te the' contingencies not~dillArtie,W; 
26'(cj'{l) tfcouic:l not be successfuUychallengect" 
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Arbi1lil~lIiii~s~h4S<.!&¥e'ekl!d <w ,the "reqUirement 
tMli1h'eWilllplllltfi';!1iliJcfe'dlsiort'.in,··wrlting. ,. 

,',r' ,;'!Ll~~:&;>t1 ttf#~.~i~.:(' I.n " ,,', -"'_ I 

'2.".:( F'orml.andi'·.content <of "appointing order. 
a .. (fJ,~rp&ral;. :il'he',Code! does .. Ilot,specifythe form 
and c,Ol!Illent:of~he .order .creating· the court, 
but •. the Manual implies that for· appellate pur­
I>oses some . writing is needed to confirm the 
appoin~menkof1 thecourt·and .the qualdfications 
of it!! ·pers~mnel.81'·Thus, there is no mandatory 
requirement that the order essential to the 
creatiol1'of'tne court-mlirtial be' in Writing .. An 
oral 'Order" though not preferable. would suffice. 
But if a person particip'ated !IS a member of a 
court to which he had not been appointed by 

;,; . ! 

8(1 See CGONS 20629,'; RIvelr'A. 24, OJ4R ,1S1~ (1.957) '(no abulle. of 
dlscret,\on,. whc!l aceuped's< ,8h~p ,on 8l ',day. patro. and, convenin8' 
Butir«i'ity stated no enlisted p~h'Sonnel IlvBJlable trom other patrols). 
BUt','Bd6 1I~6 QIJGJrlnga at'1150-51 (statement of· Felix Larkin. 
qU?tl~ ~omment~ry tllat !l~~~l!lpanfed, the, _proposed,' 26 (c) (1) to' the 
eft'ec_t that the une,v.,IIabiUty ~xception WIl8 to avoid 'lone d~lays and 
ereat 'eXpenSE! 'of. tranr5poiltine' witnesses In conneciibn with' offense8_ 
cot»ridtted on shIps at ,s.~, or on Isolated units Il8hore "uch as remote 
weather stations) : . . ", 

Now we -h1tended that' 'that tbe a, pal1t of: the legislative history, 
8J' instrulltion,j, ,to thf com,manders and tbe people that write 
the 'm~nual that ,It would only be in the most exceptional type 
of' case that'they would proceed. and It would, onlY be' after tbe 
commander writes &- st"tem<lnt, of the conditions' he has faced 
which made it Impossible fo; him to, obtain' enlisted 1l1en and 
this; statem.ent Is to eo with the reoord. 
80 it, ViUl not', just' be arbitrary or capricious' convEinlen'ce of 
his wplch he could adopt in OI;der to avoid uslna' enlisted 1l1en 
i~ "the 'event he WIl8 the type of commander who' was~'t sympa­
tlhfUo' with tlds provIsion.' 

81,$ee'140¥ para.",86b; 0;. AR,810-:-10 para. 67(&-) (21 Sep. 61) 
('tpral ap~ointin,i" orders, will be corfirmed by written orders as 

sOdn.' as pril.ctic~bje".) " 

,Ai 'See' ffi/m rio~ 37-41. 

"~iOM .~69622j 'Petro; 16 CMR 802 (1954,). 

~,'See. MPM, app. 4. I 

~~ee AI\: 810-;,ltp,arfl'; 67r-!i9 (~1 S~P .. 6l).. , 
.. ;~ ~,.e ,JAG MANUAL sec. 0105 (eft 1 Nov 61). 
bt-o~ftM"Stateli -;";"Beard; 2 USC'iifA 844, 8 CMB-!44" (1968). The 

NaV$" Sup~lG:mel;tt' t6::the MllI1ugl tbtn ,tn effect required the conven­
I»" autbol'itv to addreJJS the letter of ~.pp:9intment to.;,the prestl,lent 

i~~~i~~;~i~i.~n~dtt~h~. ~;';1oniVJ.~nl~n.~:.~uthorltY 'must' therefore have to act as president "It should not be-and is 
to ,t~e, la~{ul" ~~mvel.ltlon i"of 

be followed' parroUike' in 
'C¥1t 1'-44, l46, 

IS ,Q;MR .. '31 (l~~~-~, j 
were separate and 

ot1 the -t\'tist. 

any' order, oral or written, I his.participation' 
cannot be validated by .. the subsequent at-; 
tempted "ratificlltion" of t\le. convenil)8" au-
tliority.8' ' . . 

"-~ 

b. 'Oral: ·order. In one case," prior to depart­
ing his command on temporary duty, the con" 
vening authority (1)' verbally selected the 
members of tire genei'alco1!rt~marti!il to try 
the acctised, and '(2) vllrbally directed his stair 
judge a,dvocate td"refer the cs;i!e''fortrialby 
"g'e~eral court~martial":' 'Du~,nir 'hisabsence, 
wtit\;en letter orders ''lYel:~pijbIishM confirming 
tHese oral' orders'.'l'tw3s"J\.eld' that the court­
mirtla:l had' jUl'i~diction artd' that the verbal 
apvoihtj!ngordevwaWle~aUy competent, the' 

.sti)j$~A1,Ierl:t I\;\tttir 'oti:l~~ .beflig>mel'elya formaIi-
za~tht't1'telfeof!'.'" ,; .1.," .",y'. '" . 

< ,'~m,: n ','(f,P',' ',' !(: ,/)I!!'i',O_f, 

c. Preferable' jO'!Jm, <o,/:'.f).m.fY/",· .• , 
(1:) Gene'l'al. 'Fhe Manual contains model 

"forms for "itPJj'ol'lJiiting 'dfders."" 
)i. ) rI'Mile ',are, elabora.ted ,in .reguilltions 

,C !.by"the Army" aJidthe Navy." The 
,,!, ;", ,-,Manual ferms, as, ampJi.fied . ,by regu­
".)~. " latlon; are.preferable.since they insure 
'<\", that·,appeHate agencies will be fur-

nished all the necessary information 
, ,., ,concerning qualifications of members, 
.', . "' ,counsel and 'the law officer 'of the ·ap­
", ",' pOlllteqcoljl't-martiaJ: '. Th\lse forms" 

however, are not mandatory. III ,one 
Navy case," the· letter of appointment 

. ,., '.' h3d.bee'1l pro.perl~j)<j~~~.S~~,Jd tJ;le 
preSident of the coq~, ,~uUhe"J~'O,dy of 
the order dl(J not ~qt~l!y ILlst him as a 
court member. Tills was'.'held .nottobe 
errol', since "thl! .'. c~ei\in~ia;uthority 
clearJ~ lilt~Jme~t~ifllf~~~~~e . to D,El 
president,. an~ asJiucif;,a; 'oouJitmember.· 

(2) . orders 
'1ihe 
au­

may, .of 
they. be­

'Wl?f~h 'ca'se 
l!l~~td:WE,(?,ti've .. This' ,can, 

'. 

dueca.re 

,,,,.j., .• } 11!~i!irJ~~and ' 
.,."., ';i"~ 'A ' 



d, Retroaotive effect. Since, in legal· <tJhlloryj ,>; 
the cQurt"martial does n01l'exist until al) essen­
tialpersonnel have ,been appointed, to it. action' 
taken by a purported court-martial-absent, 
initial appointment of any esSential personnel 
-is invalid, and cannot betetroactively vali­
dated.'· For these purposes "essential" per­
sonnel include the court members," the law 
officer," qualified appointed defense counsel, .. 
and, :in the Army's opinion, the trial coul;lsel." 

3. Power to refer cases to trial. The convening 
authority must personally decide whether to 
refer charges for trial, and the grade of court­
martial to which the charges should be re­
ferred." It may well be that he also must 

19 This Includes the- case where eBsentlal personnel actually partlcl­
pate without havlntr been appointed. 

til See United States v, Harnish, 12 USCMA 448, 81 CMR 29 
(1981) (two "lnterlopers"-nonappolnted perBons-participated as 
court members; automatically reversible error even thouBh court 
had quorum without them and tn view of qreiliousness of error, 
rebearlns would 'be haras8men~hari'etI dlsmis.ed.) i AOM #8-7688, 
Cam,eron, 18 OMR ,'788 (1958). 

In NCltl 61 01166, Heddon (16 Au&,. 1961) (unpubli8hed), no 
error was found, even thou&h the oa8e had Inadvertently been 
re(erre4 to the oourt for trial before tbe oourt had \:leen $.ppointed. 
D¥ tbe time ot trial. however. the court had been fully and properly 
ap~'olnted. Thus no action wail taken before proper appointment. 

fl See OM. 8029U. Maohlln, 59 BR 848 (1946). -olted wIth approval 
In 'Hu.rnieh. aujWa. note,40, and AOM 8088, Wolfrey, 16 OMR 768 
(1964). _ 

U See MOM, pil-ra. 61/" 'emphatioally statln& that failure to' appoint 
qualified defense o~~~,!l, If. Ju;rl~dlo~l.onal error. QU(WIrtI. however. 

. Whether an aOQuitttit secur~ by oounsel who laoked quallfiQatlon or 
appointment would be held ·8.-·.i).ullJtY ,for ,purpOSeB of double jeep .. 
ardy?' See dlsQUS810n, itl./f'f'I, Iilpra.' 4.:. qf~, Vnlteq Sttltes v. ~ras­
ko\i'skas. ,9 USCM.A 607. 285 dMa ~87 '(i~t8), In whlQh the' law 
oft\~.r ot f(lte GGM., .ex.Qus.4;'9uall~eJi" app~lnU!d delens&: coun~~l at 
&(loused's 'request. 'and perMitted ab-b\ited to' be defended by seleCted 
military' counsel,' (see .'t10M.'OI'A=rt'.tta8'(-~): i~(I(\We.a not a laU/f/6,.. 
The:eourt-mat1lal acquitted, aC~9~",,?(:'..-t~fr'N'f'~!ler :'YhllJ!: ~o,nvictlnlir 
blm of two others. '1'be Court· of t-Mlllt'«fY' :&~pwallJ '1\9111' that a 
noiilawyer ils not, quallfted 'to a'ct' "~"s.tt6~d~;MUlt~ ~o~)UnMl, ,b:ut 
D!~ely ,reversed, and remand$d for _" fehelWtlJf;,lIM~d:' t,Q j ~I~e, ,~w~ 
offenses of which accused was, convltlted....;IM1t~' that'.It"'fMbn 
le~Utl'al 'prejudlQe but nO jtirlsdtctl()nll.JI,ijl't<itl rl!'fuf'> ,14, f,:/,j )'1 b': r~ 

'48 See Dt,. Op. JAG 1912-1940, ,sec.,. ',~~~;(1}t'I:'?'ltl(.~YJ'4rf'p~AY",~ 
to be shared by the All' Force. see ACM' 1491" nentKi~., zA "taU 
8~IS, 849-1SO' (1958)' (dictum); of. ACM. ,S...:1bllSj {0'i!lh\'\>ohpt8~'!o'lMl:l 
788, (.'1968)', '(apJ;l~vln.&' opl~ton Qf Alr.-FO:J:(I~!f1'i4A'):1 'BtHt'~'t.~dH 
NC!4 6_266722" Erickson (24 AUIir. 62) (u~pubUshlfd), t' NOM !S~(i1'0321 
Gil~'on; 19 CMR :~41' '(19IUS), tn whioh Na:vY"bi)ltt'd'JdJ",~~llOIla:) 
th,e, convenin&, authorlt)'/s ,ratlft~at,19~, "of 'tche 1l,rJ91' lJ~rt'J9P"»P~H 
of n,onappolnted, trial counsel was harmlesfl, erl'Ol'~ , "', ' ,," 

f4 'See :MCM' p'aro:. 88i. 8lia: AR :'810.:1'0;' ·para:,.' 116 '\(11,i'~epH61d-1J 
The oo.nvenlnlir ;autborlty's' failure to-~,mllk., tbQlle, d~ls,lo,ll;~ :'l?,re,4t1""b 
Is, autl»lt~~(o~ reversible error. See' United Sta,tea v. ;~'?~,.~~:j._ ;'" 
USOMA 822.- 22 OMR"112 (19IS6). -tn United StateS v,' Grdenwalt,'6' . 
tiSCM'A Me; ,20. OMR 286 (11;11$6). t"e CO\1~ ot :M.lU~ry, .Appe~: }lalt·, 
l~U,Sttd ~,·~ommit, I~elf OD': wh,ethefl' th~ 01'1'01', was autqmatiQallr 
reversible.' lts' disousslon,' ho'~evel',1 thad Indloated no praoticedl)" c'on~J t 
o~l\"abl. sttuattol'r in; -wiUoh ~the 'el'rol.1 WOuld not be pll8judiclal" 

~A~ {lt~-:,1.0, ~ar~.~156 (2tSePli-~H·U 
"I MoM para. 8ai. 
'~f'See MOM app.""a: latI461. 

select<1!he pOJrlticulwrcourt that will try the ac­
cuset, :assumi,ng he has appointed several courts 
offinthlt1;::g1Itade'. 'l.1he Gode and the Regulation'G 

arar both,'sHelil:t:don this last question. The Man­
ual" h@IWeVl!r,~atesl that the charges are ordi­
na,rily·~eferX~lIj;p: a court-martial for trial by 
il\dor,seI)len~, on t.4~:cha~ge sheet." The charge 
sheet form ind~q~tes .~h,at"the reference is to a 
particularcoum ~:,Ql;Mr, ,~f the convening au­
thority." Pre"Goll,6 :,ijecisionl!. held that when 
charges were properly ,refe!r~d to court A but 
then tried by court B, and the result approved 
by the convening authority,the erior, if any, 
was harmless, and was cured'by the convening 
authority's ratification.·8 TheCourt of Military 
Appeals has approved the result reached in 
these cases.'. The Gourt has, however, rested 
its approval not on the doctrine of ratification, 
but on the theory that: formal written referral 
of charges for trial is not necessary; oral re­
ferral will suffice; and, absent any showing to 
the contrary, the charges will be presumed to 
have been orally referred by the convening au­
thority to the particular court that tried the 
accused.GO Thus, although no case has yet so 
held, it appears that the, convening authority 
must personally refer the case to a particular 
court-martial.G1 

4. Elfeet of trial by improperly,· constituted 
court·martial. Technically, a court that has not 
been properly constituted, or to which charges 
have never been prQperly referred has no power 
to adjudicate the dispute. It is said that a trial 
under such circumstances is a "nullity." G. 

Probably, however, this is not entirely so. 

fS' S~, e.~ .. United Stat.,~., Wilson _(AOM. 1947), 2 C:MR "(AF)", 
262 (1949); Urilted StateS v. Casey, _ S DR 1159 (1982) I L & LB 
1o.-P; of. United States v. Greenwalt, 6 USOMA 1i69, 20 OMR. 286 
(19#&i)J;' >II. "" ' ':L,' 
"W!S~>O''lhHte~f' 'St*"~ ~.'"'GrltBt1. 'iii' tiSCMA' 218: 82' CMR' 218 

d9'O'2') 'i ;l1nl~ States 'V'>E'~ijl'sbn:, '1: l:JSCMA 48. 1 CM-R 48 (1951) .. 
'8iIf~b~.,!t;',5,,""i! ,'11 ', .. ' .. d~f ' ''':'., ; .:~~ ,!r~~,~" .. qm ,~~sl.i8bt :NI~~::i1ie:'lb4t\,~ ,iit <bQ,n8'l'es~. Jhlch allo~ed 

the commandll1& oltJcel' to ~n his power to'appoint'and convene 
aM1i\itMl._{~fblW ,1'ta~6"n.)'~f4.cmunVit.ailv,e) Cl()nve1).lenoe. The pat· 
~n1'~~f:'''~~'1n~bJ''I''fl-reaH(._.UPMJ ,A:J!ta. 25-27. 87) 
Iss-'Ito ' iill"'~ U'l8jj.pJ:i'l~llltY, ~~pt,~<th ... , deotsiolUl in ·,an Identifiable: 
{ddi+. lI.~~h\~l'fo .. f.At.:.tm'PaWldly" ana forbl~ blm to attempt 

~:=~:e~:!~"~~~0~~~~,unJawtuu)', Influenc~ the outcome 

'IMIt'ko;tgl. ,T:Jhltednllt'l1tef1),y,' atrnl*b, ,12 USCM,A 448, 81 OMR -29 
(~4~~"(ttWi·q!1all~PIP~\~Pet •• onJ~isat- all court m.b~rs) ; NOM 26, .. 
~(j_hrntdlsi'\$, &\: .. 98"-1(11-951-) ('ooul't"witbout quorum), I ,United States, 
v.':Rbl1ertiJ~)'l~ ClttA.'S22, 2-2 CMR 112 (19156) '(oharges not propel'~ 
IY(!\1tter~),,~!t,-?1t1I,< wae 01"-1'ly, the ,tradltlon~l, mlUtary ,view. See 
DI&.'OPIJ.J,JAG-'!lQl-Q ... 1Q40,'" 8615(.1), at 169 .. 70,,866(7)-(9,), 868(1), 
.08'(7}, , 
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"WhlIe the .(l)ourt has spoken of a trial before 
a'nf'il!irtpl!@pel'li\' constitutedicourt, or a trial on 
iillpl'opel!ly, referredr'charges, as a ',nulJity" and 
"Vbid',":"!!;' has usually ordered such cases re­
manded'fora rehearing.G' In theory, a finding 
by the Court of Military Appeals that the 
cOurl-martial proceedings were without juris­
diction should preclude the Court from taking 
further judfcial action thereon. In addition, it 
iii' hard to see how the Court can order the 
rehearing of charges that ha VEl never been 
validly referred for t~i!l1. 

. By ordering a "rehearing"even·when . .there; 
has been a "jurisdiotiona!." defect in the! first 
trial, the Court necessarHy accords 80me valid~ 

ity to the first trial. This is because a "rehear­
ing" imports the protections of Article 63 (b), 
providing that an accused may not be retried· 
for any charge on which he was acquitted at 
the first trial, nor if twice convicted on the 
same charge can the punishment be more se­
vere than that first imposed. It follows. from 
this that a court-martial-instituted under 
color of law_which pur,ports to try; charges 
against an accused whoris subject tor military 
jurisdiction, and reaches findings and sentence, 
has at least a limited de facto jurisdiction. This 
de facto jurjsdiction con~ists. of. the power to 
(i> acquit, 'or (~) setth~max~qlUm sentence 
the acpus~\:I'may recej"~'f\l~ acoliviction of the 

. chMgeinqU'estlon;' , .. " 
I, ',' , ~ " , 

Sectl~nIlI •... ClIANGES IN .MEMRERS·· OF cOll'RTs:MABTIAL 
) I:',' '( 'j, " 

RefMerwea: UCMJ, Art. Z9;{,MCM,. para. ,87 .. 

1. General. S~tion II of this chapter .dealt 
with the pl'operestablisliment of the court-

t.a See oases cited 8Upt"G n. 52: United States v. Stevens. 10 
USeMA 417, 27 USGMA 417, 27 OM-R 491 (1959); c/. United States 
v. t.aGrs118'e. 1 USOMA 342.,8 OMR 76 (1952). The Hami8/1, CRse is 
olearly In line wltb tbis prinolple althougb a rebearln&' was not in 
fact ordered. In that oue Judie Ferguson noted tbat ~'the pro. 
oee~n88 a&,alnst acoused was a nu1lfty. The e&'reglous nature of the 
erJ'<t~" ilU'8'Uea aaAln/lt subj~otin8' him again to tbe harassment Of 
41J0ther tri,.I. I" therefore, join In dlsmlssln8' the Charge and its 
st)ei:lflcations,j. 12 USCMA at 443; 31 'CMR at 30. Jud&,e Ferguson 
~bY.;·htlplied tbat the Court of ~Mllltary ,:Appeals oould direct 
~l1rther prooeedlnp. In view of Code Art. 67 (e) the only further 
ptoceedlngs the eourt Can direct Is a "rehearing" and this, ot course. 
la; subject to the acquittal and senteno .. Uml~atJoR PrQ*tiona ot Art. 
6Q,(b). Further, Judge Fer&'U80n's relllar~a Indloa:t;4 that, the 
barae:sment Inherent In further proceedings may be vi.awed 8S bued 
o~" aoeualitk. rather than the technical lesaJ dlstinction~' 'alisQolfl,~. 
w'ltlt the traditional doctrine of double jeopardy. Tber~ can be no 
queetion but that tbe Court in Harnish, Intended that the accused 
not', & tried again on the chal'8'e In question. 

·'\~!:~~!).OM, para. 87. 416, 41d(4). 

"M.See UOMJ, Art. 29(a). Althou8'h this article literally ap:pUp 
~\\ly" WI t~e txcusal of members. the Court ot Military Appeals has 

. 1l,,144i)lat tbe,~~~me rule applies, to the ad,dltion of memh~ ,as wen. 
n S~,:.vAlt~ States v. Whitley. IS UaOMA 786, 19 OMR 821 (1955) 
~~~, cm,~O~ para. 87b and UCMJ, Art. 87). 
,il'ilIOjl.UQIIJ •. Art. 87. 
'i,'M(U1bCtl1aPIL.~"tI_ 'of Improper manipulation of the system' Is not 

i'tt1dl~aMl"itilt1'b:',b:r~tbe's.le<ition of a eourt only for the; trial of a 
"ptl'UAilllit1~~adi S .. ·,Untted·:Statw v. Kemp, 18 UaOMA 89, 32 
"I~~V (~tlJ?~ tsnl1.Oal'anc.' may, indioate.: however, that th& eon .. 
,,$l~+'\ltlt6l!,'Wt:l!Jt,",lilm"prdpel'l,.,:attemp~ to' produce an outcomEI-' 
c'~'~6vonbley.to~'1.tht"faoll;\1sed. Kif!: dl,s,cretion In lIelooting the panel 
111~6WabJlblq1ll!)d~\·~.W:'"1;l,.·lr.e~I"'«d,, and' It found'to havEI-'·been 
: ·.~.aW" '~lilthv.U\1at1qn\ld~~b~I:4boV •• : the 'result ,Ie loeve~"lbl. 
,.n6"JSk:wt4t1<.lfl$t1\~!'~Y;',::K'~~r";"u USOM,A·' 642,' 29 CMR',41i8 
'U960i)'1n:"'..t'''Cl;,_.lJiI,d~/.tIiI~!!,,:.j& :~1:,'" ." " 
:"·~H,'i.:J'~~iiAl._ff,~~~~p'~ ?lfow",. of'lMe. 'Oonll6t1.(tig.· 
Adt~~1IJIli .M>lI1/lll.'liMi'b,'I~ ,M'Il>'Zl. ll"," ,,»toIJ, 01901 (DA' Pam' 
27;..100-12, 1 Apr. 61) at 2715. 
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martial .and the referral Of chlh'gesto it for 
trial. This section will examine what changes 
in. the memberShip of the 'court'Jnll-rtial are 
thereafter permissible. According to the statu­
torY materials, arraignment is a pivotal point 
in dlltermining the validity of such changes. 
Bef6te arraignment the convening authority 
may add to or excuse members .from the court 
at his discretion .. " After' arraignment; how" 
ever, ol)ly the convening authority may add. or 
excuse meJnbers'I!:Jld the.n <lnly forl/ipodcause.G •. 

Tne problem of "unlawNr ,comlna,nd, inf)uc' 
enc~:' . is a u'llifyin~'thread,. running"through 
this ~I:ea, sil.\c~ tM.; <;OlJ.y~jilng~uthoritY's dis­
cretion"is ,Hrnited' ''by" tlrll' 'mle' that he' may not 
4i,\tii~IY.:'4~n~;~W:"1:fh~\l.IlM~ 'the court-· 
martial. 16 Such uildue"tnlluence. inheres in any 
a~~~mpt:'~Y:,.JiI\~~j,~d1!-t~l\!!i~allthority to select 
the,c@uDt mem\!).Iil1SI'IIl!.Such a .wayas to. produce 
a'.'~reS\lI~,P~~U~m~~'!A·(~ .:the a:ccus~d.:' .~ny 
changes.,ln;t~em'l$ellShip.o£ the court lmtiaHy 
seleeted 'bY. tl\:~. ,~n!.~~.4~ll"ltuthority are subject 
to the·$amelIuXIlIJS,fA'iIl\!:. II'rra\gnment follows the 
challel1'~iTrg"'!1Ir!M!a\l~es, at which the. court 
l1lemb~~$ )\'\>'1tl~~~ :hayegiven some indication 
ol'thei'r,IMIIIJt!.'lVtlol1sj'anwexcusal or addition of 
m~!)i~,~t~,~~~e~~~f',SJ:lMrd be p1'hna fa¢ie open 
to suspr.ciolll·«l'or the'same veason, withdrawal 
of. the dhatig~$' fl'om' the' court to 'which they 
were ref'erred is equally suspect,!' and cases 
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,dealing with this problem will be mentioned 
iherein since they are closely related to the 
',primary topic of this section. 

,2. Before arraignment. a. Ab8ence of mem­
ber8. 

(1) Unexplained. The convening authority 
has discretion to excuse mep1bers be­
fore arraignment." T~iiunexplained, 
but unchallenged, absence of a member 
at the time the court convel\es is pre· 
sumed to have b~n authorized.·o This 
presumption of validity, however, may 
be rilbutted by a showing that the 
member was improperly excused." 

(2) Who may excuse. There is a question 
w,hether the convening authority may 
delegate his power to ,excuse members 
before arraignment. In the leading 
case on this question,·2 the Court of 

i! Militll,ry Appeals~as divided in opin­
ion. Judge Quinn thought that the con­
vening authority could not delegate 

, this power because "the power to ex-

" ,; }f. ,$e:e ,UPTa. note 54. 
jtL~6?'S~ CM,S6S955 Andress. 11 CMR 299 (1958). 
-w .1 See United States v. Allen, IS USCMA 626, 18 CMR 250 (195:5) : 
j, ell( 869909, P_ern', 14 CMR 4$4 (1954); ct. United States v. wn. 
;IJJ~1l.lIJ." ~1 USeMA "1S,9, 29 CMR 21li (1960) (tmprQper withdrawal 
Il tJt charles). . 

tltUnlted States v. Allen, IS USCMA 626, 18 CMR 250 (1961S). 
~) I,,~-See q~ 868294 ~es. 11 C:r.s:~ :281 (l96~1hC~; .. 869_909' ,~erry, 
A~' OMR 48'4 (1954). The appearanc,e of evil is too &reAt under, ~hese 
1"pA~oum8~ane68,. and the trial, cOlJDsel ~hould\~ert,~I.n!y,:,of'l,~:~et.Jl~"f,ed 

one peremptory challemre. ' ' ~,'" ' 

I" See MOM para. 41d(8) pr.oV.ld. lna: .. 'h'.' .. ''-ft.h.' .. jl,~,~.l#M~ .. ~.~.'\t.~. 
HPJ ,a., member" " • • trom., s~sll?n ,.O~,,'l ffl,~r:\. m~'''be), ~ ~.#iJl~tary 
\')o~'l\..e but his absenee prior to the, ~g~~'n~, t\l;'\;,~::-:pfU,,'1iot 

prevent t)le court from proeeedlng-,wtt.hi the.itithhtt .,Iq"?~~*ht~ 

!-,p~.' .~n~." To f,or.tall any" -:'. O'.SI~OI.'. Y ,Pt.';"~ .• ~.u .. d ... 1 .. "''' .. ' . .l\~.,~1IY,~~J .. ', 1 '\;;. '~f 1'~!1e: advisable tn thlJ situatton to ~ppOI1!~ a1'l., ~~4~'~~a~)m~~, ,')t 
~""Ci).u. sed so requests eonslderinl' the nuJll.. eriC. a1~. e4te.r, ot Jia1J~ ii' '. 

' I,Qt •. ' Vult." Stat.. v. G,ow. • USCM" 11, i\ .9111'" 'f¥" 11b~ ) . 
• v CIG See United States v. Tellier, 13 usoM:A 8:~8i' 8~~:'i~}(h/,. 8 

(1,962). In TeUter. the Court cited as analogous ~lte' ~'_,~M~i 
BOYftln. and G~tItm-well cases, discussed Infrfl P.Q~ 7~!, ,~1I~:'1~:,~hd 

, .(~I)o:~panying text. ", ",i ll1 " ,"t , 'v ~,C't;;alnb:, the sUbstantial pretrial lnvolvement"o(defen'se coun,el 
: M9' the ca~ tor tb,e defense Is Imp~I,.,dtly rOO08nl",4, it~ th~ }""e ~hat 
h~jt(,~.re a;ppolntment of a lawyer ._s defense coul},,~l}s ~m~jooUt 
1~J~n~e that he has "acted for the defense." See )lOll. ~ara. 6a. 
p PUlse, MOM PlIXa. 870. , . '" -,' ! ,"'< 

~ .... lIU"IJ, Art. 21S(d) (2) : of. Unlted States v. An~n, 1S"ll'SCMA 
, OMa 250, (19511,.). ' u, 

,""""'\Wh,'h .. the' pivotal point should be'the time the ·cpul't Is con­
time ,of, arraltrnment Is: dlsoussed, Jnlm -notes ,S7....gS· and 

r,~ltJ!!!>i!'p.'u'lu8 te". 
AndreSs. 1'1 OMR 299', .(-19158) (exou.al' of mem­

v. Lord. 18' -naOMA 78, 82 @MR ''78 ,(!1962) 
IYlU"'d>"wa] '0'1 oh'a'l1rft)'~ 

cuse . . . is an integral part of the 
power to. select". Judge Brosman con­
ceded" t.bAt the power was delegable 

, but ~nly..'to an impartial official (such 
, as thll, staff judge advocate or presi­
dentl,~,:the"court) who could .then 
exerci~e·it .pnl)' jor good cause. Judge 
LatiIiler, gissenting, concluded that 
haVing . pet~oI\l\llyselected the court, 
the convllniIjIf'authqtity could delegate 
to an impartial offiCial the power to 
excuse members before arraignment 
for any reason. In view of this deci­
sion, Judge Brosman's opinion would 
seem to be the law, although the re­
plaeement of two of the participating 
judges makes the present status of the 
law uncertain. The power' to excuse 
may not, of course, be delegated to a 
partial or presumably biased official 
suc4as the trial counsel.·' 

'( , 

(S)¥ember AWOL. The absence of a 
member before arraignment without 
any color of authority is not charge­
able to the convening authority, is not 
reversible error, and does not prevent 

, the ,court from proceeding with the 
'. . trial If a quorum is present." 

i, (1;1) 4fP/fointed Defense Counsel. The ex-
clIsal of appointed defense counsel is 

. '1/":,· an exception to the convening author­
i'ii'," ")" ,Ity's relatively broad discretion to 
'" . ' "I:" \l~c!lse personnel before arraignment. 
, ."" '),' Probably, appointed defense counsel 
"":',;::,, .,,'" may not be excused except for good 
ii." ",' cause.·' This seems reasonable, in 

"ji view of -his duty to familiarize himself 
, .. ,·"....witn ,the' ease and normally represent 

""oP' the' accused at pretrial proceedings." 
'i!'f'-''\lj)1~' :,. i ",,~. . 

"]"'ig;: A'ddition ofmember8. Before arraignment 
.,~~A~~vening authority has discretion to add 
"ne,w.,,,I\l$mQers to the court." Since, .however, 
:~~"mg~t~ers~llallY select the members of the 
.c~uiill. ~,P9wer; to, add members may not be 
,4el~Jated.·8 ,Although this discretion may be 

: aQ\I3ed;~~,it!s VerY l:!rolid. Thus, the convening 
authGl'irtlY'sunexplained addition of members 
prrl:i$!~~~ coiivening of. the court, at least," 
·woHl 'Probablybs;presumed valid, absent some 
si\:()wttl~' o;flmpri!l:irHity';71 
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"S,'Afte'i' mMrlllnent.'a. Ab8ence of per80n­
nel; 'Af~r"'iirrall!'nment, i eourt members may 
'onl~bil 'eliiliused (1) for physical disability, or 
'(ln'as a: result Of ehallenge, or (8) by order 
of' the convening authority for good cause 

,shown.72 The same rules apply to the Law 
Officer" and appointed defense counseJ.74 

b. Effect of improper absence. The improper 
exeusal of a member prevents the court from 
,properly pl'oceeding with the trial even if a 
quorum is present." When this situation oc­
curs, it would seem to call for a reasonable 
continuance to obtain the ab$ent member--or, 
if this were not feasible, the granting of a 
motion to dismiss for lack of speedy trial. 76 

Granting a mistrial over the accused's objec­
tion would be proper only in exceptional cir­

,cumstances.77 If the trial is allowed to proceed 
to a conclusion over the accused's objection, the 
unexplained absence of a member will result 
in automatic reversible error'" Although there 
are no cases directly in, point, it would seem 
that the above rules relating to improper ex­
cusalof a member apply equally to the situation 
where a member is AWOL after arraignment .. • 

USee UCMJ. Art. 29(a) I United States v. Grow, 8 USOMA 77, 
11 OMR 77 (191S8) l. of. United Statea v. WUllams, 11 UaOMA 4!1iD, 

'29 OMR 2715 (1960) (oharaes Improperly withdrawn from court). 
Likewise. no memher may be added, after arral,mment without' good 
caUBe shown, See United States v~ Whttler, IS UaOMA '786, 19 OMR 
82 (1956). 

'1& See ,United States v. BOYsen, 11 UaOMA 881. 29 eMR 147 
(1980). 

I· uS .. United States v.' Tellier. 18 UaOMA 828, 82 OMR 828 (1962) 
. (by. Implioatlon). 

fII CI. United States v. Greenwell, 12 uaOMA 660, 81 OMR 146 
;:(1961). It ts' not clear whether the accused oan waive this defect 
br faUina to objeot. See Unt~ Sta_ v. Grow, 8 USOMA '1'1, 11 
QMR'17 (1918). The Grow case Indicates that even when a member 
"has been 2)ro2)erly exoul8d, If the accused thereby'lncurs any numeri_ 
cal,dlsadvalltaD In, thct ballotina. and ma}J:es timely objection, he 

. _mM::~ ,en~Jtled to appropriate relief In the form of appointment of 
an ',~dltIQn!al membu. 'Whtn the exeusal was' tm,pr(2)et', however, 

1;'lt';'~\tld.'not>bef:C\lted by ,appointment 'of an additional member. 
. ", Thla: Would: be' _appropriate when the member was improperly 

"'~:'~~~~;~~~~~=:"r,i',~. autho~ty indicated his hitent to persiat 

,J601'~A. Compariaon oJ. the 
L. l\ev., January 1962 (DA Pam 

pe~mlt the oonvenine' authority 

:i;ml~~;~~;ii~'1;it:i{:~i~;~~::n~~:~~ person1)el 

c. "Good cause." In all the situatiolUl that 
require the convening authority to show good 
cause for his actions, he must set forth clearly 
for the record the specific reasons for his deci­
sion, and such reasons must constitute good 
cause.'o 

The Code does not specify what cOlUltitutes 
good cause for excusing a member. The Manual 
indicates' that "military exigencies or. emer­
'gency leave, among others, may constitute good 
cause," and that the decision "rests within the 
discretion of the convening authority." 81 The 
'convening authority's discretion is somewhat 
'limited; however. His discretion will be sharply 
scrutirilzed on review, and his reasons must be 
eieal1iy set forth on the record. ,; 

..... 'nW<!!llda~l!earthat emergency leave is good 
, ca\l~e,88 bu~ ordinary leave' is not .. 'Relief of a 
W~titbE!rolj t\\e orders of a superior authority 
inay'ib~~60dclI(fse under certain circum­
st~~fef~~~'!; .Tii,,~~ri~ral, some sort of critical 

'4111'(1): .. -" (4). The pr~JtttU\l elr~t-'of': holding' otberwlae would prob­
ably nldltb' ,tbct~'P08ttldn';takeJl':in"tll' Gt'eenweU Cl/.8e, fUP~" note ·'18, 
since the thrust' of 'that ~~e, and the Code, is to compel the ,con­
venlna authority to .Juatify the abaenl'e of any member after ar­
rallnment. An unauthorized absence oannot be justlfled, and" as 
cOlentiy stated by the Ohle( JudIe In United States, v. Allen, fi 
,uqPl:f.A 626, 641, 18 'OMit '2fiO, 265 (196fi), the accuaed has. Urlaht to 'be_ tried l;lY a court composed of members appointed 'by the o'on­
venlp,. ,authority not lawfully abaent or excus~ .•. " He I,s entitled 
to b~ tried:' In aQcordance with the requirements of the uniform 
Oode. ~~ wa,a deprived of that rlaht. He Is, therefore, lentitled· to a 
rehearltll!" " , 

8O'See :trnt~, States v. Greenwell, 12 USCMA MO, 81 OMR 146 
(1961) (no cause ,ahown) : cf. United States v .. WnliRmS, 11 USOMA 
41S9, 29 OMR $'15 (1960) Oenieney Of prior j~~lm.ntli·:Of' particular 
court not I'ood cauae for wlthdrawlna char&'~ -trom It). 

"1' See' MOM:; , para. 8'1b. . 
Ii Bee, e.lI .. United States 'fl.. Boysen, 11 USeMA 88'1. 29 CMR 

14'1 (1960): Un'lted Sta~ v. Grow, '8 UBO,MA ''1'1, 11 eMR '1'1 
(19'.). . " . ' , 

S8 See .oM 4M'17,1~ Pat~rson,' 80 ~ O~'~ ,4'.8 (1~60l. The alternate 
holdlnl' In Pattet';on that UrlautborlWi,it absence Is not reversible 
error' absent" a showlni ,of, sPt,~nte:'p'feladl_ce seems, miaplaced alnce 
the aeeused In, .Pattl;lrs;on j()in.a: the prq.tcut'on In re(luestin&, axcusal 
of ,the member. Furth9l';' It I~' '~'roneous. See United States 'v . 

, G"onwon. 12 USOMA ',00: .1"OIUI' 146 (t961). 
'84 See AOM 1-2~2~dJolh~i1~;'~2IfOMll""8'1 (1966). 
861n Un,lted Stat4!s v. Grow. 8 USOMA '1'1, 11 eMR '1'1 (19.88), 

'0. lief ... Of' ~:·tti~.".~~.Ii.'e·.thi .. !' 'ea. f'of,ittiit Deputy. Ohlef of Stat!. of 
th~ ~rm~' ~n(:~r, ~~~~';'f ,\ r~~.t1i·~I.~noy w~ 'h~lid to be &,ood 
aau"e. Tht"qo\{f.(Ii~~(t 'i~ 'tWs ~AiiH'Cular reason 'WllIIi the atronrest 
ar*abtent' 'I~ ltfulnf'6rt :6'I'1f~t i~lj-(a,)"j.b'd that the relief was J)roper 
.In:ce: ,(U . ',l)),Ie:' '1>411. ,\'tYii.~ ~.pte4"by ,th. defense at the trial as 
dJst*hll~'y4!i!.~\tli.~iijjft\~, (~,~&:,!,(2\)' 'no' 'eVidence waa'introduced by 
either ll'irty 'Indle"tll\g' thiC'ij 'the oonveniq,' authority's' action was 
talnt:etl" b~\'MrlluU.i,01WI.oreUo1). It m.ay be aean that these facte 
"'W~',;PJp~\IJ!~AA~~"U,t,$'(l~'."G1'9w, ,however, the court haa, held 
1iftb'WU~WU"~J~fftbit'liriP'r'e8ellti.()me ,military exl&,enoy 011 emer-

,', a.ri~n),ia·rtd'il-;the itiOmudloonditlona of military life do not furnlah 
, . r"9~''''''''Wpl~I,I\\l!''''\!II.,,!,on. IIUSCM'A 881, 2'. 01'11 147 

t f(ttOW )ji~tb:!dili,", ,6tdt'Ntno-.lilIterr(na the la.w pfRcer to 'a different 
\'J'·~~m.m"'l'I.'d i'tVJr4Jll;beldi not! 'to "bel Irood cauae 'In'-and ,of thel'Daelves. 
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":Jlsiitu!lticm must be $own, as distinguished from 
usual and the ordinary." 

,d. Arraignment M the pVvotal point. In dis­
". cussing the excusal, absence, and addition of 
" , members, arraignment has been treated as the 
: key point in time. This is supported by the 
, and Manual provisions discussed., How­

in one related case, the Court of Military 
"!'A'llfPe,ll,ls required' the convening authority to 

good cll,use for withdrawing charges after 
convening of the court but before arraign­

One major reason why changes in 
"n1[linlbe,rsllrip after arraignment present a spe-

~i:~~~~;::~~~~111 for abuse is that by then the rn often have' indicated their in-
II!l1atio)ns withl'egard ,to the case. This results 

the 'vClir dire, which precedes arralgn­
In view of this facfit would seem that the 
, supporting a requirement of justiflca-

, : ,for change, after arraignment apply with 
force to the time after the convemng'of 

" ,court. In addition, if the appearance of evil 
be avoided, it seems illogical to allow, the 

:w,llros,eCllti<)O only one peremptory challenge"but 
time permit the convening ,authority 

",ulllimi1ied (liscretion to excuse members. Like­
seems unfair to allow 'the convening 

',',jluttlOrity full discretion to add members' after 
ac,cmled haS, exercised' his sole' peremptory 

"', 'e. Procedure on addition, of new member. 
" ,,, .. ' ,f (1) General. Whenever a court-martial is 
.r' 
~; ~~'f " 

1.*.d; '"' 
j:' ,,', 

,reduced below a quorum, the trial 'shall 
not' praceed'untU sufficient new' mem­
bers have been Il,dded.'9 The;Codeand 

",Mallua) prescribe the' "prace;dure:that 
Ihust ;be followed whell':a new tnerilber 
is added.' Undoubtedly,ltihe same ,rules 
would, apply when anir\\'),memberi,is 

g h '-Vi t.[:J ! 

";1 \i~)<I'!:8; 

.(,)"rr,." :g~ited' ~ta~, v. -B.OYBe~. Bffpra note ~5,,;! ';'-, _".'.) '.-,"fi,';}' 
United StI\te& v. WiIllalnB, 11 USCMA 45&. 29 -ONR 275 

:ttil;",!, .. ,'", ", -,~' " "" ,-_'Lf\~Vc"'\ 

''''''i~·B.t,H'f' AO.', 7,7,03')O~te)lum.,,14 CllR ,637 '(l964'}."-~, "'< i\:. 
Vp~~_~ ~r.t': 29«.~). (c.) '" ' ('_ I 

a1tpt'G' nole 715. 
U;O~J;:)A:rt-o,0,9C.b) 1\ '!lie. p_.ra.-,,41~1 '6,d" ,II, :"" i 

,-!OMJ,_ ,Art._ 2.9 (c) : 'MOM »,ra: 4,U. " , - , . ; 
1f!;,Ii,s ... 1tU~ ,~eiOtton' :-j,I, ;P'-1'.: ( Fo~m- '.n~ eonUmt!'of 'appoMtthg 

'_ 4., 9.'~ll1pa,~,~ l!~Ite4- ,~~tfS ,v. 
31 '_h9l12)l;' -" , '" "I -, 

,_: :1 . ~ , 

~ded for reasons other than lack of a 
:,quorum .• 0 

(2)'Vetbatimrecord of trial.9' When the 
. trial is before a general court-martial, 
or a special court-martial with verba­
tim record of trial, the new member 

,I!lq~~ flr~t:ge'sworn. Then opportunity 
'must HI! given to chaHenge him for 
aause, oJ;t,pevemptor,ily, if the right to 
one peremptorychaHenge was not 
not previously exercised. Finally, the 
substance of all prior proceedings shaH 
be made knowntd;~helf<lw"member, 
al'lo the recorded t~stim:ony of each 
witness read to him:' in 'the presence 

,of the' accused, counsel; law officer and 
members of the court. ' 

(3)Summarlzed record of trial.i • If the 
trial is before a ~pecial court-lJlartial 
with summarized record of trial, the 
new member is first s~orn.', and,sub­
ject to chaHe'nge; as above. Then, .how­
ever; the trial. must proceed anew, as 
if n,o>evidence had been, presented. 

..•. , ,4. , Manner' of elfe~trng i changes in court­
marmlpersonnel.'a. Permanent cnange8. Like 
'thei'niiial appointing orde~s,98 permanent ex-
c\lsalsfrom <n' a4ditioristQ.'tJle ,court should 
be confirmed in writing., When, prior to ar­
. raignment/ ,the convening, authori~y d~sire8 to 
change the, composition of the court it is better 

, practise to promulga~e .acomplete n~w order 
appointing a new court, rather than risk in­
advertent error thl'ough the' uSe i of several 
amending orders," 

b.Tempora1'Y chang,~~., ,It.is said that aI/thor­
ity J()r t!l91po~ary abse}\cl/s froIl\al1artlcular 
c~~e ,Il),' ,serles"pf .c!!S~~, I)~ed not be~orfirmed 
b~., W</iip~ep?r,<j,~vl!' 9tc; ijoW"";V~li' :~c~qrdin&' ~o the 
d!\\l~\\l/jlljr; casl!"l!ltxmW~jl!l '~I\"I!Aq,)~l\us,~:' is re­
quired for, JJlecopy~ningall.thorjty's a~tion the 
record Il\\l~t cl~\Wlr,}!po,w that (1) the conven-
,,~ng"lIu1lh\>~lm l(#),\,.a~~e~",Ql' excused, ,the mem­
ber, (8)(t<lf,,~l?'6~);'~ails,e.'''I:n' view ,of. these 
stringent(,teqI!V\lIl\~nt~, It \fiaywelj' Qe ,both 
wisest aud mQ~t."il<Rnyel)iellt. for. t4e~onvening 
authorit~, ,!\O, cQnllrro.hi~ 1I),cti(,ms,.,PY, ,written 

':Qrde~;'0J¥l.~i.hst~din8', the Manual's perrois-
sl'V'e,wort}!nlt;""'.'·", "", ' 

~ . M' ,t , , • ,'\ "i'.' 
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CHAPTER,'III 
" 

UNLAWFUL COMMAND INFLUENCE 
; " 

, i 
, , Reference.: Art. 37, UCMJ; para. 38, MeM. 

I., General. Under the Code, the court-martial 
Is an ,independent couft of ,law., It is not a disci­
,pJinaryboard. Although IJljjo commanding officer 
retains general. power ,ovep, and responsibility 
for, dillcipline 'within ,hiscommand,the court­

'maTtial is no lon\!'erhis ,instrument for achiev­
ing this discipline.! The commanding officer has 
awide variety,of'nqnjudicial disciplinary meas­
ures at his disposal,' bUt 'when he determines 
thatuone oftliese measures is Mequate to deal 
with an apparent Offender, hI;! may decide that 
the situation calls f()r trial'by: court-martial." 
Once this decision "is ,made; the commanding 
officer cannot unlawfully,influence the proceed-

"ings to the acclised's 4etHme~t. The question 
'of guilt or innocence is f~rthe :independent 
:' judgment of tMcolirt'lilArtliUo .. ' AI~!lpuwhthe 
sentence may ajJect discipline lntheiconimlli1.d, 
,the degree to Which the sentenrle irilpiYsed should 
,be deterrent-rather thanreh.abillta~!ve-is 
equally for the independent jtidgmenf(\f'ithe 
:court.The Code provides: " " " ,', ": 

No authority convening II" • • court.. 
mart'ial, nor any other commanding officer 
shall censure, reprimand or admonish such 

'court ... with respect to ... any ... exer­
clse of its '. , . functions.. . . No person 
subject to this code shalJattempt to coerce 
6r,'by any unauthorized means, influence 

'i' the lictionsofa court.martlal ... in reach-

' .. ~ 'See UCMJ, Art. 871 Hou86 Hearings 1019-21: -K.R; Rep, No. 
:~91: 7-8 ~ ,8enll'6 ,HB~,!\98 at 87-88. 8(10-01. 

" • ~ :~10}$._ para. 1~9. 

.. J{ airoMJ. _Art. 87.:' ' 

/'4'S~ '.up;~ 'oh,'U. 'jj~tlon 11, pal'&._1«. 

.1, {e,l!IfI~(a1:R:'")\e.p''''::N:O. :4.!U Itt '1-8,-
: _:'~~T~~ w.:.te'M¥f-,\1Ibor~dvls~,.(iJq~II: .... , that' tl;iI. provision would 
'not '\fork-that -·it -'wal -.praettoally 'uneftfOi'oeablEt. ,8", e.g.. Hou8s 
'H.af'mq.- !711S"'20 :t .soSftlI..., PllM'ln08' 172~lIlA., 

illg • the .ff~~in~~. :Pf$eq.teMe., in any 
ca~e. . . . "L),,): i l' : ' 

Congress allowed the commandingoffi~er. ,to 
retain the power to appoint and, cbnveneeolln:s, 
refer cases for tri&l Ilond. r.flVleW courj;.mllr,t4l1 
decisions, priml\rlly 'for:8.dministvatlve conv~n­
iel)ce.' At the'i~allietW.e, ,Collgil,'\lS$:sJiarpjy 
restricted the commanding' officer's 'authority' to 
influenc.e the uQtco,me.ot a,trial to:th\! d~tril:ne~t 
of an accused.· The normally primary machinery 
for theenforceplent, of Articl~:S1 }vlI-srto "be 
Article 98 which provides: 1 

Any person subject,to this cod~ who:.': .: 

(2) knowingly and intentionally fails, to 
enfqr~e or comply 'Yi~~¥y provi~\6n; ill, , 
this eude regulating the proceedings ·befOl1e,., 
'during, or after trial of an' accused /,shll;ll ' 

; •. '. " .' - ,:" ' .. "', I;,.,' ':-, ",,,. 

be punished as a,court-m&rtlal, may di.rect.~ ) 

oIn"pr~~~iijei 'hdwe:v~i,~nfor¢em~iiti ol" ArtiCfe 
,87iMhll&.,nbt,·tal«mthls,cOUl'Sl!'i"'l'hEl'l'e is·no, re­
i 'pOt\tlid;{~se otabn'ljction'uii'der Articie 98 (2) . 
Instead;., enf<il'demeiM;. ,dtas· i"been, :effected ' juAii­

. I1tl.!<ltuJ' fiYi,fl'ddl~~.i~~v.~~s$ble (~l'ror' in! any court­
m'a:rtia;I!(pvoee,e~gs~thM1hlllvebeenajJ ected by 
unlaw:M.eol\Uhal1dlniftu$rtce .. Thus, the issue of 
, u'nlawfuidndUI!UIil!i.ishn0t ·Mrmall~ posed as an 
independent'4nqu{IIY;l\\!lt~ther someone has com­
mitteda wrong! GY! "attempting" toexe.rcise 
such influence!~atl\;er, th~issue arises c()lfll­
terally, when'lln' accused asserts that the pro­
ceedings'fn h't'J"cak~!nave been prejudi!;ially 
affected ,GyunlaWfUJ.'commandinfluence. What 
command blflu~nce is "unlaWful'·'. ha~ Ilisd been 
developedi'j,u!ilt~ialli-.Slnce almost every case in 
t);l.I,s.,,/lr,e,a ~~',,~~,~,:'d~ade<i .onitsparticulllr 
factsr itseemsmost.worthwhlle here to merely 
~et~fhrtll!'~O~~~~4!tal'priilCIPle~l\ndguideli:nes 
m.hearea. ' " ' 
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2. Persons subject to unlawful Inftuence. a. 
Court members. 

(1) General. No conimanding officer may 
censure, reprimand or admonish the 
court members with regard to their 
functions, and no person may attempt 
to influence them by unauthorized 
means.7 If there is a substantial risk 
that 'the members were so influenced, 
to the accused's prejudice, it is re­
versible error.' The Code appears to 
authorize only two limited instances 
of' wluit nii/tht aniount to "lawful" 
command influence: the convening 

"I~jt,llCJ4J. ""',\.7.,,, , 
~ the reqllisite quantum., of qsk that must be shown Is discussed 

llt:.tn. n" "361-41 lmd aeeompanylne text.. . 
, i ~ Oompare MOM para. aSh. That the convenlna- authority· chose to 
~~:r the case t.o ..• ,&',eneral rat~er ~n a, specl,al cQurt, however, 

'may ii6t' be called to 'the mem'bers' attentton. for their considera_ 
rUOD' on tlle_ .entenee., 8ee" Unltea ··States v. Carpenter.- 11 uaOMA 
'418, '29 CMlf. 28., (1960) ,j United States -v. Lackey, 8 USOMA 718, 
~t"C)lR 2~d (196$); cf .. MCM,'pal'a.'440:' "nor wUI' [trial counsel] 
,brb,18"to the. J'tten~oJ1. of the court ;any intimation of the views of 
,the eo:Dvenlnl' authori:ty, or those at ,the .staff judl'e advQcate or 
I.a! ~mce~, with 'resp~t to'the 'Iluflt or h~rioce~Ce of the accused, 
appropriate sentence, or any,' other. matter exclusively witbin the 
discretion of the court. See Article 117," 

-See UCMJ; Art. 61!:. ' But ,'ee ch.' XI, ,sec. V, Action By Oonven. 
in, Authority On RullnllS of the Law Officer .. 

u,See :United ,States v. Oarter, tCVSCMA: 108, 26 OMR ,370 (1968). 
~See .MOM para. ,88; United Statea v. Navarre, 6 USeMA 82, 17 

CM.'R." 81!:, {i91S4) f' (:M 404677: P~dmaj 80"CMlt 481 (1960). Pretrial 
"orfenta~ioil" llectui'ea::·to"icourt members, however. have been or. 
d~- snlcontlnqed in the Army., _ 

ti,'gee,'e.~ .• Untied"St..,tH'v.-Kltchens. 12 USCMA 689. 81 OMR 176 
(19:61)1j,.'tlrlited:Sttitett',v,! Zala.r., .... ~ iJS()MA 410. 18 CMR 34 (1966): 
Un~ted $tates v. Llttrice, ,8 USOMA 487., 18 CM~ 48 (1958). 

: i U,S" UnltM States ',v'"' Wood/cIS 'USeMA '217. 82 CMR 217 (1962). 
.,q!>fDpare ;1Jnlted :Statea.! ,Y. i:J.!l-~tl'lptiA vedMJA 487, 18 CMR- 48 

.1;:;::; Wi~'\ U~I,t~ ,~~~,v. :~s~~I;',~8,pSO,,!,~ 782.14 OMR 200 

'\S ,See ,Un"~ Sta~ ,v. ;Rln.e,ll.art,> '~8~-i-\USO~A: "402, 24 CM;R 218 
\1967) j United Sta~ ,v~,~~trl}d,a.r7.U$C~ 6~~f~8 OMR99 '(196'7.) • 

• , If Bed, ' e~i1'~, 'United' States" '1/; ~'O:lsC)~,'"l1: lJSdM'.A: 286. '29.'OMR 102 
[,(~_96'P): United ,'Statei 'v. MeQa.nll.i:"S'_,:uf3¢MfA.i:·,671S • .-215 OMR 179 
.(~951S) J Un,lte~ States" v. Ferl'W!_on. 6, U~~:A., 68, 11· 'OM'R 68 
(1054), '. ,. " 

1f See. e.(I., United States v. 'Kltohe)ls, ,12 USOM9 1S891 "81(:-OM:a 
176 (1961) j United States v. Hawt~orne, 7 VSOMA 298. ·22- :OM'R 
88' (1966). ' .... , 
i ,1' S .. -;l1nlted !:Itatee'v. Hunter. 8 USOMA ",497,' 18 ,OMR 68 '(191S8)' ; 
_0""" 400008. Olivas, 26 OMR 686 (1,91S8'). In ()l~~(l$, the eonvenln, 
authority ca.lIed meetina's of, most of' the officers who lJ6l'ltfd 'bn 
eoul'ta.Q1Artlal, for a "l;'(Ifree:her course" in military justice. He stated 
to,!)ae officers that he bad f4llt such a course ne~essary because he 
wa. ,'''hotrlfied'' at some recent GOM reBul~thil.t in halt the 'eases 
be bad eJCperieQced' eonelderable, dUBetiliY_ controlIlnl his temper. tie. 
~.\l'" the court members had "tallen flat on, their taces": 

", .. In the Arst place. a case ts"reterred to' a general court.. 
martial tor one very -'~po~tant reason. Ithat Is 'that It the m~n 
I. found Ilullty, thfl!, proper "p~nce ,should _Inelude a Bever~ 
a fairly 'severe sentence •• " • don't just slap him on the wrist. 
I, am· )).ot,twlft&' to'put any'lnfluenae dn you. ,All I am tryina' to 

. let.,thl'Ou,r:h yo~l' ,l!.ead Is,. If tb, ~ .. n·"I,s:,foun~ ,.unty. lrive him, 
bunl'sbm'ent to·' suit the' '~~Im~. and let that throUl'h your 
hew.'" 26 OKa 686 •. '688. J" ' " 
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authority's power to choose the appro­
priate grade of court-martial to hear 
the case,' and his power' to return the 
record' of trial to the court for recon­
sideration of ,the dismissal, upon mo­
tion,' of any specification-,-when such 
dismissaldoes not amount to a finding 
oillOt guilty. I. In addition to these 
provisions of the' Code, however, it is 
obvious that the commanding officer 
must maintain good order and disci­
pline in his conimand, and therefore 
must,take nornial general measures 

. for the prevention of misconduct.1I 

:Also, it is proper for him to insure 
. that the members of his command, eli­
gible for court duty, have some gen­
eral and impartial understanding of 
the operation of court-martial pro­
cedures' and their duties as court 
,members. I' There is often 'a fine line 
between the proper and improper ex­
ercise of these functions by the com­
manding • officer, however. In most 
cases, both the lawfuhiess and the 
probable impact on court-martial pro­
ceedings of any ,alleged command in­
fluence will be judged on the basis of 
a combination" of factors. Principal 
among these are :"(1), the nature of 
the act, or statenieht.;~"(2) Its prox­
imity to the,trlaJ-f*:(8) the rank and 
positioll of< the' person"actlngor mak­
ing thestatemehttjl,,' (4)' its SI\ecificity 
with respeat'1;(!,the'ip~rticular proceed­
!n~;i~,anal'~M':\:hel~tentto which it 

','is' adq):tlllisedto"v4rsonnel connected 
,'Ii" '}Witfu:ilfe~it(1ceijdil\gsj concerning their 

),:." g ; "'i/!1,lncti'O)l~i;wlth' regard thereto,!7 

·JI"i bi):wk$~! i~;W~~~wnlaw!~I. Using the 
• ""n,,~. ""i!It"~"f~b.t~~dr~, it is fairly", easy' to 

,,'d,l}t; ffl't:'~1f" : .... 
, "w,' "R Y W~ntlfy, a case of gross or blatant 
",'" 't" ''UttlhW:fulliess. l • Some confusion hIlS 

(',', ;!! ; "i;~ :;. ~. , ',' .' 
, '''00'' ,Ij~n" encountered In two particular 
,,' AH"'-ifypes' Of situation, however. The flrst 

"."""".,con~erns the "policy" statements con. 
.. "", ;, '''Mrlling good order and discipline that 
" ' ; !l\/iy,be' disseminated throughout the 

command by theconv()n\ngl;luthority 
.' ",J '~i'~he commanding officiel!s,ofs~perior 

commands. So long as such communl-

15 
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" 

, 
", 

I 
'1" ill 
!' 

",' ',.,' cl)&iol),s, conJi,ne themseLves to. the ad­
',I,," ,;' ! ,;m\l.I.istrati9n o.f p,el;'sonnetand the pre­

"I. I ,ve,ntionof misllonduct theY are per-
,;,'" ' 'mis~l)leand pro.per." To the extent 

, , ' 

'",\ 

';, ,they intimidate or, suggest any 
,"pro.per" ,\lisPo.sition 'of ,offenders by 
courts.martial, however, they are im­
proper and unlawful command influ­
ence, whenbroughtto!,the attention 

,Of ,court members.'· 
Theotl1er (jelicate problem area 

concerns ' pr,etrial '~orientatio.n" lee­
tures,that,havj!,oftenbeen given to the 

, court ,meJ;!ilJ:;)(~I'S "by the convening au-
,thority' ~r, 'Altaff jl\dge,advocate, dis­

'"}" j, cussing,:f/,'e,q\,\en~IY; IlncQuntered legal 
" ,i ' prpl:/le1W1'lanq, I t/leir ,fll!ties as court 
';"'U,' " W~m9'l,fs.~~,,,;Np ",m,at,ter, how well-
'd ,inte~~\P~eqc ,~Ij~fliscussi()ns really 
I'J, , M\\!"9r in,w-~t:g,el).er,a,l,teVt!ls they are 
''''" ".ph!;~~q!, th),slis a <ll\ng~~Qlls practise. 
, : ,:," "T.hebPr,0lfiWi~y ,9t" ~l;1e, trial, and the 
, ,,', ,,,,f~,c~,!J~Il:~i~4e lr,!lUJ.al"~S, "are, addressed 
'h' i ,to"tqe(~<ilIj:~,'1MlJIl)~fsna~, such, gives 
, ",\l-1m,9l!t ,\\lW,,,Slfl.I\<;l\i)Vable:g~peral state-

; ! ,m,ent;):l),edf1l11%l1'Mfq~'IQ.;ka ,~pecific ref-
'./' "e(!l~l/.p%>l!InW',~~~g,J~terpreted 

, ",as ,1\ ,c\\lllml\nf;lld,!!II~il'~JI>fRI<!,:~ecific re-
Q, , h' 
i" '" ,slllts ~nlpar,~i!\\I!1!iIL'~l!.~a'l For t. IS 
t,,',' "r\lRllon.,tl\e'{Ilf.a,cijJl~! ~,gi;v~I).g, pretrial 
:,1,' !, ~'orient!lt~p,n"ide,<!t!lireS'I~~"nOWbeen 

'I.)" ',', '" prpere,dc,t() ,e~as~,!,iI\,,:/l¥jht:m~~2 The 
'" .. e,1't~nt ~O ;.vpi<!h,it" I:eID,/!ij~sil?,ermissible 
", l ,,' h" t/l~ ot4llf<.,Ii,~rv,~e,e~:t!ill\ll'ljbeen judi­
ii, "" 1 !!ial\y n,a,ri:ow~d, ,q'MhetG.p,urt of Mili-
, ."" I ,,~a"'r , . . J,\ld!!'E\F\l~!!,jl$on is con-
:,,;,:1 ,', i.' . ; ,no )1,W:1;I., ipretrjal instruc-

. consistent ,witl1 the Code.'" 
A!1;l\qtlgh the Court, has not yet gone 

'far. it ~e,cen,tly indicated that-

'f::~I:'~~~=i~::;H~\Jrt. \1 V$pM,A 78~t 27' C;MR 8 .(1958) : useMA 108~ 25 CMlt 370 (1968). 

v.' Leggio, 1'2' useMA' 8, 80 CMR 8 
11 286, ·29 OMR 102 (1960) ; 

'CMR 99 -(19157). 
ulilie'dS"" ... v. ' 5 useMA 82, 

i!,;l'iiHIl~Mi"!<' v •. ~Llttrioe! ,8 .lJ'SCMA 487, 13 

... pretrial lectures or conferenc­
es should be carefully limited to 
general orientatiol), on the opera­
tio.n. o.f ,co\!rt-martla:\ procedures 
and the responsibilities ,o.f court 
members. They sl1oul(1not sug­
gest, directly or' indirectly, that 
the findings' or selltence in a 
pal'ficlllllr I ,c~~e ~,ay ',' bj! based 
Ol]. matters outside tl\e record of 
proceeaings . before . 'the court-
martiaU' ' 
'Fpr /,II~ prMti()~t llllr.poses, this 

',' ,position 'Wpu)4, seemtp illvalidate most 

) " 

, o.f .thll' Manual provis;ions, dealing. with 
pointe on wl1ich,th(!.m,embtars may be 
instr\!cted /It slleh a leCltUl1e.26 As mat­
,ters""noyv standiJthe delivery of a 
: pretrial lecture to a' 'court' is ' simply 
'inviting tV9uble ;, I,' ,:", 

, Needed iriStrUci1!i6n . in this field 
,may be, provided 'without legal 
, impedimen~and' withoUt' raising , 
an issue, of command' influence· as 
o.ftenas may be. consiile~ed neces­
sary ,bycciurses which cover any 

>" l ,desi'r<j'd'as:l>ect pf. llIj1illai'y law, in-
".,';" ."dudhlg"foI' eK'attlpiei,surihrelatelil 
.:, ",,')"'" ("slfbj'elltl!LliS/ th~ r~~IIII'evahlation 
,,'r ·:':.Qf'e;vi<ilen~\l&t'he;.1Jhe0.tY' Of pen-

I,!' , 010&0/; 'But when similar illstiu~-
,H' ",' fe' ".tfoh 'jl\, .. give~"by" a,·· cpn).lenmg 
':, a~horitY'ofhiss1lllff ju:<jge,adv'oi 
":,, elite 'to !J,: ~oup s~iec'ted for. court .. 

dut~'Ieverythin~' and . 'anythin~ 
,\ tq;al: issll,i~js'$ul>j e~ttp profes. 

si@nal scrutiny and certain eritii. 
clam. There are 'U;'Vtinore' sensi~ I 

tive ordelicll,te'lIlJ!eas in"our legal 
s~stem, and'properiy'.so. ' 

'" \Eveh,~he~:'I!):I;W~ti~~,r~cd(>fi,is .• 
CQucl1,e.c!;in,,jIll,ttteW,innocUlilus,lan. 

'",. guage, \se('inco:t!t1'1Wer~ibly"harm-
. ". ·1~~S:~~~o~~.i ltlhlii~t:PQintless"the 
, ,JlAel'6>"'oi:pell¥ns1lM¥ce,hthat''''instruc-' 
"d~i\\'~~~l~16 ~:l:iewly'itpptint- ' 
',,;ed ·.e~iil'tJ,,~~'!~lt(\)tigh'to'Crelite' d,is­

'··".,'~';,1I¥'t'tr'»r'Jl!l,~':in'lJttye'be4i!id:'it,in 
, :,',' "d', ISOll):$<·",of"""lIhlH,,,more'susplC!OUS 

, ;J:,::;r;'~~,~~:r~np!s' ~U1'bt~~ut,\fi': ilh10pg Jirpte&f 
" .' " ", sronal advocate&,,"anda' ·fear' that 



improper subliminal' indoctrina­
tion of the audience may have 
been indirectly accomplished." 

(3) Impact of unlawful command influ­
ence. As has been noted, the question 
of unlawful' influence has not yet 
arisen as part of a prosecution against 
anyone who exercised such influence. 
Rather, unlawful' influence is posed 

.) I' 'c6l1ateraUyasa ~uestion of prejudi­
cial error in proceedings affected 
thereby. In several ways, this proce­
dural pestureshapes the issue some-

. ' what differently than it is cast by the 
r·. ; : literlllprovisions of Article 37, Thus, 

, , the carses' hold' that the accused must 
not only show 'that there was error 
(unlawful influence) but also that it 

iii was prejudicial, i;e., that it apparently 
affected theoutcollle of the triaL" 
Thill is primarily a question of fact. In 
testing for. such prejudice, the appel­
late courts will look to the five basic 
factor,s nQted above," assess the ap­
Plilrellt I meaning of· the influencing 
statement,2'andcompare the apparent 
tend~ncy of· the statement with the 
result the court-martial actually 

. reacl)eepo In 'addition, the procedural 
posture .of the issue ,renders certain 

MS": Q:M·40467'7. Padilla, 80. CMR 481, 486 (1960) (oonourrlo8' 
o»tn'ol1 by qrook, .:r:Ud8'8 Advooate). 

I[ See tJnlted.Sta~ v .. Wood" ·ltUSOMA 2l7~ ~2, CMR 21'7 (1962) ~ 
Untted'Statej v. Davla/12 USCMA '878, '81' CMR 162 (1981). 
~ \~ SUf)rc£ 1\otes'ttS"'!'17 and, acoomp&n.ylna ~t,.," I' ,j 
1\:,3 S~ V~tted, Sta,tea y. 00,f6e14,_ 1~ VSC~;\, 17,,~'l. O~R liSt (1958). 

iii) See' United State. v.' kltCheni; 12 'tfSCMA 11$89, 81 C)lR 1,", 
\1961);' ' . l." I· '<lq~', 

.; f~l Elj:,osure of the, court ~8mber., -to- an :'-!-~1A-wtuJ)y Influenolnl 
command statement will produce erl'or no, m,a;~~ .~~o la r~l)onl.1b).~ .~ 
tor 'brlnllnl It to' their' attention. See '0'tt,lted·'Sttite., v. tel',IQ, ,~2 ' 
~JrSOMA 8, ,0 OMR 8 (1960); (tlial cOl\1'!~e~LJ ,Un'W .:Stat,. '~.i:' 

\ ~I,ttrlce, 8 USOMA 487, 18 OMR ,48 O~58,), (convenlntr autbo.~lt~) j •. ;.,: 
·'ttillted .Statet', v. Zalar, I) ,USOMA:: ,410,' 1'8· OMR 8" ,(19I)tI) '<StNJ,l(,,-I 

; .. j1,Jdle ad,voca~) ; United Statetl, y. Wallnch" 8, USOMA 8, 28 O~~, 
~2r '(196'7) (~reel,dent of court asked for directive, and Law Officer 
apprO'9'ed requat). , 

;;"t,tS .. United States v. Ooftl.eld, 10 USeMA 77, 27 eMit 1t11 
, ,,(1~I),$) : AOM 17919, Thompson. 82, 'OMR (1962) (after ftndlnat •. : 
, 'court members recessed In room where SJA's €'Proarfis Chart" was 
~llosted. eonialp..nl Information as to conviction and lensth of sen .. 
,tencel of two, co .. accused previously tried). i . 

-01. Unlted'Statel v. Kitchens. 12 USOMA tlS9, 81 OMR ~7G" 
; (l961) ·."(ustltt-itt SJA tried ,to fONe defense qOUnsel to desist from 

, ,I'BJe~thilir d.~ense o~ u~l~wful comm",nd' l,nIlYenee: no prejudice 
'ftnihd. alnee 'detense counae1 did 'not d.lJist). 
'~.I" OO"»''1'~~ .. jQ~OO8 ••. 0\1~ ••• ~'QIt'1l 666 q'''). 

~'OQ~p"',l'e tr,blted ,~~a'~ v • .ijurt!,,9 t!~CMA 78G. 27 OMR a 
"(19t18}YOM 4011677,1'adln., aO"'OMIt "81' (U60o)., 

aspects of Article 87 irrelevant to the 
inquiry. Since the important question 
is whether the court members were 
unlawfully influenced in their actions, 
it is not necessary to establish any­
one's legal responsibility for the influ­
ence.S! Nor is it essentlal.to show any 
actual "attempt" to eJlel'clse unlawful 
influence. The. o~currence· of preju­
dicial influenoe is reversiQle error, 
even though it was unintended." Con­
versely, no matter, how blatant and 

,noJlious an "attempt'", was' made, if it 
was appaD.ently. ineffectual there is 
error, but it is not. prejudiclal.66 

The invalidation of trillils on the 
grounds of unlawful cOmllland influ­
ence Is not, however, simply a capri­
cious al;1d unpredictable snare for the 
commanding officer. Although the real 
motive or intent of an allegedly unlaw­
fuhct' or statement by the' commander 
is not in itself relevant, it inevitably 
has an indirect effect. Obviously, if the 

'~I statell!ent could: only have been made 
with an improper motive, its apparent 
.meanlIlgwill be very clear and the 
courts. would have little difficulty in 

: ~ ,fl,~.~!ll'!' It . unlawful;" On the other 
'. ·~nd'lto the eJltenUhat the stjl.tement 

. """""M<\a legitimllte motive' and purpose, 
. :';,:." '"liJwappealiaIlCti'of un!aWl:ultendenCY 

',',' .. ;:.,;";::;" or,'.,m~~n!!l~,,1ril,n~~ral\:\' be .diluted;·" 
)""'''!' ,.tllJ:i~ •. ,A,.Q~lI:U!\liIn~hng officer who e;er­
~,,"'!,' ~,," cliles!'i'restraint"and circumspection 
:~ > "i '; '·;,7i~\~~lqfufu~»~h).~ 'upon tl).e fut.u.re or 
'I,,, .'" II', 'PA~ttcotlrtroom behavio~ of any per­
'::.~'"'.,,"~~:,, slfuu:~t J!lidwhO attempts in good 
"""'" 1''''llIaijili''toadhere to the spirit of the 
~,':[:::;',',~"',: ;:t:~.d~il1;in the nat.ure of things have 
,d""iI,W .' "iB&"li:pi'oblems with. unlawful command 
:~,;~::~.,,;:;~:i\).#:!I'~~ei!,.His surest protection, in this 

.W ~\". area'; ·is a firm conviction that·the trial 
;,'.~::~ ::t, .. :;"'l?f:~qJ1r.t-martia\' Is an independent 
""l; .. ,~)",.,.,,,,,prooeedl>ng-not a tool for the. enforce­

I,i.~ "lnent of his disciplinary policies. 
,n "'<:1 Doubtless, this admonition isunneces­
:~~'" '" sary to most commanding officers.' In 

this area, however, public and .COll-
n'''' " ' gressionlH 'confidence fir the inte~rity 

of the Army is at stake; andanigno-
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,Ii J ',l'Mij},',or carele's.smisstep b~ one com­
yi, .' ICC M8iI11!i$l"cimdestvoywhat hundreds of 

<WdSl!llmeaSures' and· fair trials have 
,I .1','1; '~bui1t,; 

, (4:);' ite'quillite strength of showing of 
"" prl!J''lidice. The question-what likeli­

hood of prejudice must be shown to 
warrant reversal ?"""'has 'not yet been 
clearly answered. Probably something 

'., ; 

'r" 
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more than simply a "falr' risk" of 
prejUdice must be shown by the ac-

'i' cused. This 'has remained unclear be­
"'cause the Court's test'of what is error 

has not dovetailed with its analysis of 
What does 1I'0t· amount to error: In 
cases that,have ,been reversed because 
of prejudicial command influence, the 
nOminal test has been whether a "fair 
risk". of prejudice" was shown.·' In 

,,' ,casesthat the ,Court has upheld, how­
ever!, ,this terminology has not been 
used. Rather,on such occasions the 

, Courfs, language has often indicated 
that it was .. convinced there was no 
prejudice, despite,the showing of what 
would seem to have been at least a 
"fair risK."·7 The net effect of such 
decisions is that the accused must 
probably show a substantial risk of 
prejudice to warrant reversal. Al­
though this confusion may be partly 
semantic, . it seems to have arisen from 
a difference of opinion among the 
members of the Court:. Judge Fergu­
son has oftlln written the majority 
opiniOIl in, ,CllSeS reversing on the 
groul)qsC)f unlawful Influence,'· and 

i~!l:~, dissentedr~4en the Court has 
, II-fli~ed.··;l;lec~early, holds that a 
"fair .fisk" o,f.'pre}udi¢ial influence is 

. . enough to warrant rever~al." It seems 
. ' , probable, however, that a majority of 

the Court. hilS concurr~d in reversal 
only when something more than this 
has actually been shown.41 . 

b. Other personnel. 

(1) General. As to personnei other than 
court members, the Code provides: 

No (convening authority) ... 
or other commanding ofllcer, shan 
censure, reprimand, Or. admonish 
... any ... law ofllcer, or counsel 
... with respect to any ..• exer­
cise of.:".'~ls,:/'qh.!;tidti~fn' tile 

"conduet'ot the,'proceeding. 4~ 
'-",Ii) ',. ',11') iF ,'<1;"'1>"",-"," ' 

M:any, !lfl~tl:ie:i:~ule$., dis,cu,Elsed above 
,~,:''';",{ ',il 

I ,,:'\yl,lmt~,II'nI.t(!.j;'it~~I'lioUl':tm~mb. ers. 'also 
, .... , . a~Nw'~t~eJwtiil'aOmffi~nd'influence 

"P,j'\'q,"t:1I1 'with: the 
:;1 .()il~~i".J ,.~ in. their 

""", applicable 
sElparilte di&-

I);: , 
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to bYpass the collatel'alquE)stions con­

.(' 
cerning the existence and effect· o.f 
. unlawfuL·. command influence, and 
focus instead o.n the, ,bro.ader questio.n 

'!' ' 
-~ ; 

, :~ 

,. 

',-,:1 

·whether the accused was affo.rded his 
mo.re ;eKplicit rights under the Code. 
This po.int WHlbe·amplified belo.w with 
respect .. .to. the particular perso.nnel 
invo.lved. 

(2) The law officer. Co.ngress intended 
. that the law o.fficer assume the ap­

pro.ximate . ro.le o.f a civilian judge." 
He iSo.bvio.usly in as sensitive a po.si­
tlo.nas the co.urt members with regard 
to. his functio.ns at the trial, and any 

. co.lnmandeffo.rts to. inflUence the in­
te/rrity and independence o.f his deci­
sll'lns will be regarded with severe dis­
ti'Ust." The saine rules' apply to. him 
a'to. the Co.urt members." ,". , 
:ICertain mechanical factors have 
s~rved to minimize the incidence o.f 
~dmmand influence co.ncerning the law 
o/llcer; Imd pro.mise to reduce the Po.s-, .. 
sibility o.f this pro.blem to. the vanish­
ing po.int. First, Co.ngress required 

".,' ~'-----" 
I~: U'$ee United 'States v. 'Ketth, 1 USOMA 493, '4 CMR 85 (1952): 
;:Hot(.t Hearinq • . 1152-54. The Court has enthuslflBtlcally furthered 
'!.~I:B ~QUOY. See Miller, Who Made ~he Lrw Officer a 'Federal 

-Judge?', MIL. L. RElV. (DA Pam 27-100-4, Apr 59) at 89: Sny­
der, Evolution of the Military "Judge," -14 S.C.L. Q. 381 (1962). 

U See United States v. Boysen, 11 USOMA 831, 29 CMR 147 
~ , ',.-(1980),_: OM 898680;' Godwin; 25 ,CMR 600 (1968). 

4lI,M.or~ver. the )a,w~ofllcer. is fesponslble for >the proper conduct 
i>f the' proceedings. See UCMJ Art. 51. Indications that he has 

); ;&en subjected to command Infl.uence -may' therefore be tested not 
0. o~,ly on the, litrounds ot, Jntl.UCi!nclf~: 'fer, .":,' b~f ~so by questlonlnsr 

'whether be fully exercised his responslbillttes 'for the proper conduct 
,of ' the trial. See'United States, Y. KerinedY. "8:·t)'SCMA 251, 24 CMR 
,~l (1957) t United StatQfJ"v. ~nudson, 4: 'VIiI,9~J\,NJ7' 16 CMR 161 
(196.). . " 

!' '8 See UCMJ, ',Art. 26. ' ''" 'k 

41 See HQ'U86 Hearinos. 624-21'. T~e s~pa"II:~,C~})PA'lwas established 
tor the Army by the Elston Act, as embodied by 8IPltndment In the 

-'-Selective' :Servlce Aot' ot '1948, seetfong 24S ... a,'9j St'il:1i) 604., 648,- 80th 
.. 'c,~n,:" ad, $66S. 0,9,48}_,. The value.; of -s"C~ ",t\' \S\P..Ml;\te : COl1JlS -;WaS 

'j' disputed by t~e Navy and Ah', F,orce, however, and Q,onffl'68S decided 
I ' not· to requlre'lt'-for those 'lJervices, 'fOr -the (time' ,:b'et'ng~ Bee, UQJ'ee 

lleM"hlos 1289-1802,; H.R. ;Rep. No. 491 a~ ~-9., ",':~ , ',' . 
48,see letter, Adjutan~ J~eneral of the Army to eommandeJ,'l ex­

slnl ,enei-a!" rlo1.1t'1;.inartJld jurisdloti01'1): AGAd ... Oo .. 2l0.8l (27 
5,8) J,AG,,> Hql DA:), ,'r~GO, 29 99~~r 1~5&'i;' subjeotl Law 

cer :fr08r(llD. '. ' , 
See letter; ;uiiM. ttbt' 48 'j '''Stll-ndlnt': O~ertl.i1be Procedure." 
orandum: Lot rUUd J,~~ll)lariY, Dlvts'On. Omce ,pf Tbe Judie 

• ocate Generai.,t,l jan 59) i, M~a~l;\er}& ~u~~e)', J1/,~oes, in 
~fYJf'm;' 4n Ift4,jt'Wunt I1ft"dtoiiit1/ }Qr t1ie A~, ,14 J. Am. Jud. 

I 9:y 4_6'" \19fSo.)i"",Wle~.'1'j' ,'l'~e Annil's f-ie~d' Jutjiomf'l/ System: A 
tq,ble 4dvcmce. 46, AnA" 1178 (196Q). " 

-";~:S~~;'~'I~_~e '~':~;~;Arfft~L~idlota~,j, ,;~'~,~,b·t~~,~;~ NQ. 10-4 (27 

, .~Go. 1., •• ' 

'I .that ,the law o.fficer be,a lawyer quali-
"fied, .to.'.perfo.rm the duties o.f that o.f­

,,'flce.I~,j3econdlY, a separate Judge 
".,."AdJvocate·GeneraPs Co.rps was estab­

'j, :lishM,' in. the . Army, . to insulate 
: l'adll'.C»Gate:ifro.m the, no.rmal chain o.f 

· ,cotnmand.',1 ,An, enlightened po.licy by 
The .Judge Advocate General o.f the 
A:mny, \haiHwesulted in further adminis-

. trativ~ 'measulles' tdeffectuate this 
purpo.se., Thull; 'with the .establishment 
o.f the Army~s. L1lw-,(j)fflcer· Pro.gram, 
the funetio.no.flaC\V:'~hI-~~r,was wholly 

· assigned to.particulal': '!!,¥aiU/led judge 
advocates, no.rmalIyfo.r"a,~! year to.ur 
o.f duty.48 They 'were:,.fdrm,ed into a 
specialized Divisio.n within J AGO, 
kno.wn as' the Field Judiciary, under 
dillect ·co.mmand o.f The judge Advo.­
cate General. The law officer is no.t 
aSSigned to. the co.mmand o.fany co.n­
vening autho.rity, and !Us work Is, fto.t 
supervi$ed'bYllnyco.nvehing autho.rity 
o.r staff judge advo.cate.He is .. assigned 
to} a .convenient duty statio.n within' a 
"judicialcircuit'~ and. serves where 
needed within that circuit. His duty 
statio.n must furnish his.lo.gistical sup­
po.rt, His aVliilability is managed by 
himself and thesenio.r judicial o.fficer 
in. the circuit-"Circuit JudiCial Of-

· flcer..... This' separate o.rganization 
and speciali~atio.n of functio.n· ill­
creases the expertise and indepen­
dence o.f the Army law o.fficer and re­
lle.ves him fro.m any'. o.bligatio.n 
inco.nsistent with his judicial func­
tio.ns. 

l'he Judga Adyo.cate General.o.f the 
"Army ·haspro.mulgateq: a measure that 

, .'!)'u(tll,t'es, . :this';deve)Bpmentstill. ~)lr· 
" .j. "" '''ther.lt, ::.\lllo:videS·lthat;"all judge ad­
~:", '.;: ;.,,"'V.9~~\~~ln:~~ QO:tll.s.who. perfo.rm.trial 
, ...., ,Q1', a.'ppe!late .)Ildicial, Or appellate 
, •. II"n . ,\ "cC?~~l,~i':(il,\~tJo.hs are Orge,hized Ihto 
ti. '''''' " ,1I':-S&PWIlMe ·,0Iass II AIlt!vlty-"1'he 
,.""","" b""'!'~'tlfd'J' ,dtllfeAi'fit"' JfIdl I ,,11_ 
,,7lllt "'.<1 "f'.i ,'!oi,~Ir~" ,v$f,!Il? ~'6 s~ ~ , e ,ar .... 
, ,,,,'Il,, .. ' "'''wl\Il.i.ehil!vlallgelyself-llupervIsed aM is 

"!'"",~dh!fi\:l§tl?'atively relt10vllti from, the 
diwect co.ntro.l o.f;;The' JUdge' Advocate 

, "'i' "G'el)'el'a1;&o Thi~ ilh.\>uld .. l!erteto. Insu-
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late 'such personnel from any appear­
'alice of influence attributable to pos­
sibly inconsistent. duties that The 
Judge Advocate General is required to 

.. v' perform; Thus the problem of com­
mand influence with respect to laW' of­
ficers should now be a thing of the 
past. 

. ,,(8) The defeme. coumel. The defense 
counsel is ·also in as sensitive a posi­
tion as the court mem\:lers, and the 

:,' same rules apply to him with regard 
to unlawful, cOl;I)mandJnttu~nce.'l The 
defense counsel" ,hGwl!1f~r,: has been 
l;I)echanicallyin~ulatedfrQm, command 
jnflu~nce yn)y'to. phil extent that, ~o 

.. serve as ap.pointlld:.defense:counsel In 

. a general. Coul',t;<inarti'al\, he must be a 
laWyer ,certified .byThe >J u!ige Advo­

.. cate Gen!)ral as' ~ualiflerlto perform 
such ·duties: . and. in' such case he is 

-.'iii'1.S;,: .. :-VUr.:ni:It;d::'l' Sta~::'~\'K~~n8.·12 USC14A ,689. 81 CMR 1715 
(1961) ; 'OM -8891592, Oobr",21: .9J4R. 415- (l(U~8). Q14 868489, Plant, 8 

·OM·It,; '884' {l9l1a)'. (Un.xplalned ""ltel' of appointed defenss counssl 
at' .nF. ,ttlne'.,ma).! w.lkablOunt to lI'ensraI prejU:dloe. See United 
Stalu v. :,:roll1 ••• 1$ USQ¥A 828, 82 C"UI 82$ (1962). 
. p S"::UOMJ~: Art; -17. Oonfllct of hitere,ta ad8lna' from hie prior 
o~ '.~h;S~~"~" ·.¥~cJs" "of... other function. ·Is . a.iJo, forbidden by Art. 
2~..: , . 

118 Thll WU .. m8Jor reaibn why-the,Oourt' concluded that, althou.h 
n~' s~lKIltl.oal)y} pr~v!d.d., 00n&'l'fI8 'In~nded th~t" military counlel 
' •• Uotlj'cr br ~h. aocUled '(see UOM'" Art" 88 (~» muat also be a 
QI,l,JIJled ,la~ye:r. See Ulllted ~tates v. Kr.,kouakas. ~ USOMA 607, 
24 O .. :a 8~7 ,(195a>. :Oompare United Sta~a ,tT. 'Powell, 18 UaOMA 
-ae4, 82' OMR 884 (1962). For the tunctlons an4' oblt.ationa ot 
~~n8e1 counl.l. lee &,enerally mIN, _obs" VI, :V,II, a~a. II, IV-VII. 

,o'-See United Sta~ v. Telll~r. :18 "USOMA" 828. 82 OMR 828 
'(1982)~ The accUled: bas: a rlirht to .. be 'repreeen~ by counsel In 
hi. d.ete~ .. _,li1ee UOMJ. Art, 88(b)", To ,l'cm;der"tbll provision 
.,r~~'Q,al. it laas bee~, QOn8t~ed, to -r;q~fre 'a4/!1l',lUaJ. ,repreeentation. 
See United Statts v. McMallan.,6 USQMA,70&. 21 '9:rr1R 81 (19156). 
~_,Oomp .. "..' United Sb..te& v. Horne. 9 ·USOMA 60i. 28 OJr1R 881 

(lP58'h with untied -State., V. ~1lI. ,810 '1<'. 2!1::601 '('4th Olr. 1982). 
a~'Snead v. Sm;v:the, 2'18 F; 2d 888, (~th Ol~. ,19.69). o6ri. Mnl6d. 
858 ·U,S. 860 (19158): Edwards v. Unlte'd' States;, 2156 F. 2d 707 
(D,O. Olr), em. denied. 858 ,U.S. 84'1 (19158) I United statell v. 
P-.rrl,no. ~12 F. 24919 (2d Oir.), (let't., d6ni6d. 848 U.S. 840 (19154). 
'See llteneral1y, -Pollook, Equal Juetice In Praotice. 4& MINN. L. 
Rrm.v.·1~7, q~~l,)'i Pa:~'d, In~~1~t(<mal ot' P1i1Jarte P'cnmsel: A Judoe's 
V~ 0/ the l'ubUe De/eedet' S,lIdem. 45 MINN. L. REV. 75S. But 
!!out'pate Tbrl'ler' v.' Maryan'd, 80S 'F. 2d 1107 '(4th'Ctr. 1962). 
. i" St!&', (tnlted 'Sy.,U!i v., Allen. ,1:1 USOtfA 604, '510, 215 OMR 8. 14 
(~951> (LaUmer. J •• , dlalentlna) i, Horton, PM/e.donal Ethlo8 a1ld 
tIU: 'MllittwV ''/)11/.''' •• COUM6l; IS MIL. L. REV. 6'1, 100-10' (DA 

'.l?am:'27-.,1_qg-G, ;Jul 61i)J.,,~.:.~i' , 
118ee trOMJ. ,.rt. Uj4 i 18 USC ,8$01. '150S-06 (19&8); United 

·Statee"v;·'L.W.,12· usdlffA 60;: 801411 60 (1'02) • 
.. SM 1,I.\t04) etil .... ~ .. ~,.,,, .... , : •.. cYSCIiA 2'1, 2. 010111 ., 

(190~) ; OX!,*.pf91!4. ' tI!,,,.,As, c. ,~~ ~t, (19P9)~ <?ommand influence 
over ·wtttui .... t. not 'P~.ortbt((, ,b,' 'deMJ, Art .. 2'7. but the nat. 

'U~. :l· .. "attrlbp~~ .". f}. ,h .. fJ.·w~~a. ~.~j.I.~Atu~. ,lllQI;Iets,., the lIkelibood 
\:b:;;riitf~1 ~~~tt, \,.~!~ ,1,'~~~,1S _ht?~q~~ _; ,~I ,!~xerted over a 

'Z :::t:~t!f.:u!·!~~!~&titJt~~1'f~j;r,~. OIiR 29 m 
"(tMO,):;>l6h;'--Xl\r~i'.eii:<lrti!1/M;A.::~ .. 1 'll{<-l-\'" 1Yj _ 
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generally a member of The Judge Ad­
vocate General's Corps,'2 thus some­
what removed from the normal chain 
of ·command. As a lawyer, he must 
adhere to the Canons of Legal Ethics 
in regard to the faithful and zealous 
representation of an accused.'8 

To insure against any appearance 
of command influence In this area, the 
Court has tended ,to drift from the 
question whether the defense counsel 
may have been improperly influenced 
into AI . btoadel1 question' concerning 
counseFs· adequate • representation of 
the' acc\used," .Adequate' . representa­
tloJ1.' doe$,tt1otill)ean'the'~best possible," 
but, .as· developed by the court, it 
means a .·great deal , mOre, than the 
purely' Pllrtunctory representation. of­
ten ,l).eld sufl)cient.i,q ciyUlan jurisdic­
tions." The Court is sensitive on this 
Is~ueand has inclined tli make. a fair-

.. Iy thorough inquiry into the adequacy 
of representation. Regafdless whether 
such inquiry is a desirllble way to 
supeJ;'vise . the working judge' 'advo­
cate," it will be made, and it tends 
to mini)l1ize any search for ,unlerwful 
·command. influence. If theaccused.was 
In·adequately. repr.esenteo, it does, not 

,', . matter why. 

(4) Witnesses • . Intimidating, tampel'ing 
W'lth1Wlnfluenciligthl! testimony .~f 
a witness is .naturaJ.ly ,condemned."·J:f 
itappeal'sthat'unlawful eommand'in­
fluence was exercised over a . witn~ss, 
the result is reversible error.'" "he 
circumstance of a witness, however, 
presents a somewhat different ques­
tion as to. what cemmand action is un­
lawful.Thus, it is l1-0tunlawful to' of-

. fer immunity from prosecution toone 
co-accused' in' eXcl1.ange· for his testi­
mony in the trial of his partner." :Nor 
iait uhlaw'ful'tonegotiate II "deal" 
With tl1.e accu~edhimself (at his re­
quest) .. inexcha'Iige for his plea of 
i~iltY:!r'Thli$eadministrati:ire ,meas-

. . ures Imvetheir counterpart in civilian 
,p,li~ctl~,,;' r.h,ed: at-I! 'soJ;Ile 1 rariliflca­

.. tions, however. Any person who offers 
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a witness'(limmlllnitu ,ds., .. thereafter 
barred "fro!l1;"perfo~ming any review -
ing fU!llchlon ,in;negard' toMilie proceed-· 
ings,which theCodB'i'requires to be 

, perf0.l'med, impartially.. '~W<tth respect 
to neg6tjated'igllilty pleas, the appel­
late· re¥iewing, agencies are ,scrupulous 
to.ellam\nesuch pleas for,any element 

/.1; , ,j i,Qr, ill¢PlisisteljcY;'im,PrQllidence, or in­
i.' ,I: ", !,,·!,voluntallin~,'~i.i[.hus;al/ll)Qugh certain 

forms of i aomrp.ll;nd act\oll,ape permis­
sible\n'relation.to witnesses, they are 

f' ;'" consollll,n~"with.~\vilill,!1 pf:\tCtise, and 
l' 'i., tlte . integrity of. miIital"\YI.judicial pro­
i ".: ! , ' ;, ,ceedhilgs,.is "e,:s;teil\sively,[ ,protected 

'tl)rough;related \ pr~edWlll require-
'-,' .me:Qts. ",')i~,' 

\ <-,.. 
:" j 

',ii I '; '. (. i'" _ ! c-' , 

" ~_-S.~ U,nlt,ed I3tat~~ v. ~hl~e} l~_ U;SC.MJ\ ~~r ~7,H¥R 187 (1958) 
'(COnven/ok'; aultho'rlW) : nntted' StateS -';.' Alhfittht, 9 useMA 628, 
lsil~r,9M~ 408\{(1,9Q8,)" (~tJl.ft 'judie, AAvocaW' re,vtew.). He is not 
,bnr,e(1 ~rOI!l.r1!~e~r,nllr ~he __ c_a~e, for ,trta1.,8,ince .. ~~ is, said that lIuch 
a" 't':sk 'does not- require 111M to' pUS' l:m 'the 'pMb~ble truth of the 

·:1jeI!tlmol;lS" ',but,uAb:', on wlJ,jjtMr:;_ '.' ~\!I,li 's.ems w#i.rranted, See 
}fl\ited ~~ate8:_,~. ~ ~ofJ;~t, ,10" ySO:rd.A,_}6~~, 27 .. P~R 243 (1959). 
Qultt'rli r wbeth~' this' distinction 'is' 8'01.h\d.' ' ' 

c', ',,02 SEe UCM'J:, ",Art. ~ 4ISj(a.) ;~, United: StA~; ,v. W.tkhis, supra note 
~Q,j ;U~ite<\ .s~te:s v., ~Flke~, 8" USCJ4A-, ~4,'l.; ~5 }?MJ!. 151 (1958) j 

ifntted'Sta"tes 11. Allen,' 8 tJSCMA 'IStr4'; -~IS C:t4R 8 (1958) j ch. XIV, 
itc~ :111, infr4.,':tdelhorn,'· Negotiated: PltlUl; in' N,twiU·'Gourta.Martial. 
)1" ~AfJ. ,,1,o;urn"',I. 1()$, (~p, ,62)., " ,),nl ',j 

, 'ell scici tiC'MJ; A~t. 8'1'.'-' -' ", 
"i/,9~.$eifUnlted 'Statei:v.: Doc.tbll', 7, U8CM,A'126/:2-1':-OMR 252 (1956) j 

,V"lted"Sta,teBiV, Qlljlon, 'I',.U~C~_A 2.42 ... 2a Q~U~ 8~"P956). 
, e/j Ibit:l: '.' ' ',. --" , _ .. ",' ': <' 

66 See United States v. Halmson, 11:' ~USCMA 20g;,,1'1 CMR 208 
,(1954) (dictum). 
2',,~ M'r'Oo-mpare', NOM,: 62 'O'0836,;'-,Kuchlel' ('1'7' -Qat:· 6i) ,; :(urtp~1flished'-)', 
't\v-- whl~h, n~1)law.~r ~r!al ;c';lu.~s"I __ M specf,.l.\eflui'!'\,!,-~ed on sentence 
tlJ,at accused deserved the, maximum for haV,hlr, wasted the court's 
''time bY('pleadtri.' 'riot gulltY~ Suoh' -dbvlobl "'k!fttf.' 'b\i~ft ''llneonsclonable 
.~~,~, un~oubted1Y,: ~eny. ,~e! ¥et{~ ,aj."fD:ir;W1Mh:P.P· matter who 
isat,tautt. '_,', _",,_',:,' 

: ~ '~·08 ,tJhconaclonable' tactie~; may ':lie'~cMert/ :ti6.!.,f\w'heW a' proaeoutor, 
, pff~r's, ., _:wlt.nes8~,who,ei i~_tl~O:N'; ,~,·,)l.tql'!'WI.on B~.'-Ij~Uev. 18",'PG1'OI 
"j_ured;, 01' \yhenhe does not call, to tbe juclJ,e'. atltntlon",a"lerai. 
: ,pNlCe<J:e'nt: 'he know8' to be" Contt~ry tJ tM"·la~:,K' H~rliri'ues -it :to beo-

~ 'I!: V"I~ ,States V,_ K,ennedy;, _os. lHilQMI\:"!~&:1Ii' 24 'OMS 6], 

(1957)" wben the c~lef prosecution ,:witness, W!l8 h(lstlle and non· 
'I~ommlttal,t tMal'COUri8el" at ANt 'Jdhtetl with "dMe~~' counsel In '11" 

!~9~ipn. to ~lsJn.lss' the "qharg~ 'fQr : Jacl('; of sUft\tlient,;,evidence. The 
}taff ju4a'~ a,dvo~_ate ord~red, trial ,c;o;~n~e,l, t~ m~Y!3 ~o~. a continuance 
"(tb ,allow enousrh tll'ne for himself 'and oth~rS:to 'illerally threaten 
an,. cotl'9~: ~he '1Vitn~8 into, teJitlfyJ;t)r) ~) "A:l~hq\i-JJlt' the Court, de. 
,.no~ina~. this order "~~lawf~J," Jh~~~, _'rere so, ~Ptqf other aspecte 
'of" 'Uhlfl.wful command Influence 'hi the' casE!' tlia~ 'ft- remains' to be 
8J!qn' :WP!lther ,,tYe.'nr,th.e :$b(lve, standi'llil' .... ~nt!. ,;wpUld warrant re_ 

r~~I'I. , " '" , ",,',' " ", ,,:~" I ":"" __ ,' 
" "to'See' ,UnlteU:'- State8' V.' H'ahtuioH;~6"'USCldA"' 20$; 17 CMR 208 
,(j,1:95~ ~'" ,The 1'''U6:'lot .cQlJunaiul {nflit,neE! :In --t)lts ":dOdtext Is related, 

"to,,: bU,t s~'par.ate: ,froJ,n, ,the:.-,qur.tl~fl: 'hQ\Y' fr,J;., '1- .,fJ.tj',/t. juda'e advocate 
'01' c6nvenlr'lir '-'au'thortlyJ may alte' patt in the' )J,'roseeutlon without 
fiifqu~i!tll1,tg: ;,M~8elf. i ~it1rfll~s~u:,:iI.~lY':_ ll'G\l1eW'h'lit :"the 4lase. See, 

. ¥!?~tb~t"!(~h~l.t~rm~~if~l;~!:fl.~':.\'ira';!j~~~d::!; 1:, C.~! 
jJn~'<,or ;),P1:b,(I'\\ih:lI. ~thtf·:1~1lWl\,. a,tu; 'ifiValla6.\eall t1W~:~eview. 

ii" ",,!(6)\(,Tr.ia! IO,Qu?;l.8I1I., The Code ;forbids the 
i[(l'Q.j."j~·ic.'Qn~enitl~,au¢hority to censure, repri­

\ ,r(~ '1"",lwlllan41;b~ aidmonish.:" coun8eli~'6S N ever­
v'! 'J1iJ.th,~A~~;!,tQll>~0:P~rlyassesswhat consti­

I' ,i. '" i't~$IAAJ,!1IWili1\~Ii:tULuence cover the trial 
,'" . 'k.,tlC~,ll,~~\,_liow;l.thei aceused may be 
"rf",;pM,¥lij~dii~*bl'eI?Yi ',.one: i must keep 

,fi~1]lI~~dnb(j;)1~do 0 t)lat:tr\aJi counsel's 
"" t \ " f,thlda:t,tt$)\,1l/!J;Iy,,:dPt:l" \\~.'ltol~roseeute a 

" C'aB~'fair',l(\I;blil1h:i;litorbu8l>Y;~4: 

In cas~~'r$<l!lit'irlllk~iiU!l "eounsel to 
. be .. p;··law~,~ri+t;'1i.fii!~$i~n'.,~.'9ted that a 
. , hlwyer is ~und;'llY:kth~ 'Canons of 

Ethics"not to \is~~"u.uc'IM~Jibhable tac­
ti'cs. "'~~ls,.?:f rQ,ur$;~. ~O. ~I. 4 be frus­
trated Ifsome nonlawrerlWere actual-

, ~ , 'Iy ilohducting the \ pros(i<i#ion from 
·.hel\.ind'.th~: sCt\h~S.6.:tnis~;ch cases, 

,l\6we'v~rjthe'use 'Of .un6Qnscionable 
. , , . tactl~,wo\lla' ,its~Jf. be ·.preJudicial 

, ,,'e~¥pr.8'.Jtniight be'that',Ut~, difticu!~y 
·:,j.P:t,Il~t~cting .. when: thi9l),M: h:a,ppen~Q 

" .,': i·)')·'·I\V(i)Ullhlile so,greatthl\.tsigns Qf.,.mter­
\ , 'i;if~~eJl~e\i' by nQnla'YSllr' ,p~rsoh!?:~' 

"',' !'fl."'" ""wowld warrant some finding. or gener-
i', ,;, lid p:liejUdicie.··.There'do'hot appeal: ~9 

.<'[) 1t>.".",be,~niY' cases, in· point. ho;W:e",er. ",. ' 
;, IiJ.;cpntra:s~ ;tp jpe: probl~m ,or,!'i?,; 

., i I' fiuence' by nonlawyers is the 'question 
'''''''':::", ,~,' :~~:WIAtjG!j, iiinli~!ice:1l1~y,)a~MI¥~e 
,"~ "'. ;'bl'ollght,to'bea'l'on,·the;trlal'''counsel 
'":'"i):;.;,,~J!¥',;Ili-;~tif!'. j,u<l~¢' ,a,dvq.~l\te'··QF' .' 
'I., ,";;, ",i 'Sllp(~l:'ior,jlldl~e a~:h'oc:at'(H)fti:cer;,'alfl'ec't:­
lii,,_ J;(~,:, ' ' 

i~.'r'RM!5 rill 
.I,,l;',l,:lkr-\$! E 
$if HMt:, u. 
·don) Hf.', 
R8 • .»MO .. iI,r, I 
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" ' 1'4ion~.!'71 It'"isdifficult ,to conceive of 
," ')" 'any concrete<)!)rejl\dicialerror to the 

accused by reason of "a flawless and 
persuasive presentation of the evi­
dence against him. Surely he has no 
right. to be ineptly prosecuted. This 
may have led the Ceurt to find that 
superior judge advocate officers are 
lIuthorized to exert substantial com­
mand, influence in, regard to trial 

, counsel.'" 
'(6~'7'he convenmgllJftt!lJority.As an ob­

ject' of 'unlaWful Min~llrld: influence. 
" ,i ".the 'conV'ening', 'a~thol'i!ty, ,',remains a 
", Iegaleliigma.'The,,<ljo&~'f:f6rbids any 

, ,; I ' 'attemPtto,'Inftlielil1ii:,bf\iln,!utIioriz~d 
',i,i " means, :th~icoi1.dM1fd}~i'ia'nydconvening 
'",. ,'iorrevit\Win~,'a\ltll,~~itYiin',tIie exercise 

"'i ' of'his!':"juaici~jI'ract$;I1~J;f"Fhe major 
II ,i, "\'judicial"'IIcts"ilttl!l'thei dec'isiou of a 

, ,i, ' ,sUbol'dina~e)c'Ommahd~l'(,a<g'to disposi-
I ilion 6f'dhai'A'es. ,lIIlte.1appointment and 

"'" ",' oonvenfuig"of, the court. 'reference of 
, "i the:;i!hlllrges, to trial. and review of the 

, "1 r.ec@l'd,of trial. 7< What constitutes 
Ii;" "unau:thOrized" influence has, as in 

, :' ,other areas discussed above, been de-

· r-'--nl"S~ United" states v. M'allleote. 18 .'~SOMA 19. 82 CMR 874 
"\{li96S).! .' I; ,"\ 

~, ,';,Q9p;tgaN ;United States,Y. l:Ialmsoll. Bupt'a. note ,70. 
18'UCM.T. Art. 87. 

-"iJN.-see Uritted-"State. v.' Hawthorne, \'1' uaOMA 298, 22 CMR 88 
· <l1:9~~),;, u.nJ~,atates. v. Will(ams~ 11 U$C~A ,"'6.01 29 CMR 271) 
, (19~O)': United States v. Roberts, 7 USCMA 822. 22 CMR l12 
)/iioliM ':"'lTrtlttd, 'States Vo :Green'Walt,', 6 USOMA,6tUi, 20 CMR 286 
\,\q9.1S~).<'i (l. " ?,' , " , 

,'~"S~, -e;g., United Stll.tea v. Fotl l 12 USOMA 808, 80 CMR 808 
.' r('il61.)'/Urtlted 'Sta~' v.' Greenwalt, supra note 74-. 
, _, J8 S"'; .;,,1, Un'ltod States: v •. ,plummer, ., 'OSOMA '680, 28 OMR 94 
('l91S7"'lynlted,~"ta:tes ,:",Mass8Y,1S USeMA 1514; 18 CMR 188 (1966). 
-',nSte' United. States'v. Rivera, 12 USeMA 607, 81 OMR 98 

r !(l~6.1)+.vn'~,State8, V" Betta, 12 nSOMA 214-, '80 ONR 214 (1961), 
" 't S~ ,Unl~~ S~Mi v. Hawthorne, 7 USCM~ 298, 22 CMR 83 

")(~.SO'); 'Uldlod' ~t .... "Vi 1>bhOh,.. , '(JSCldA,'287. 17 OldR 287 
· ;'(4)>'6').~!1,> ~,</I (.,' , i 

. ",,",G~~!lt'6Jl~\~~ ):I~~ V'i W~~eh, _~ .:oSCMA 8, 28 OMR 227 
)('(1'96'1) (error to.brln-k to court's-attention a SECNAVINST caH· 
.,."tnil-itol",J.UJtI;lnatIQii.(bt).hom:off~$UaJair, with United States v. Rivera 
~*d llBi~ .S~m'.}y,. ~e~W.) supra: note 77 ('no error when con· 

<"'~filll; abtti61'1tY'-conelditi-efl' aabie ~dl~tlve). The same 'results have 
~~n".t.~'ratttl b)t',!a,/th~lal' ,al~v' on~:tbd,\res. Compare United 

'.~"."'I).,.,.!!.~,tr 4~,'7~' US9!. '/". GI\I!'o~&;\QIdR" •• ),\"'7) (om, to 
,"b.trfj Ito 'oou .• ,atWh O~h:-ailciflrfjlted states v. Fowle, 7 USOMA 
-.8",D,;T2-{;tilMR U$j;'-(~ 6Y' ,~.)r,Hwilh\~tJritted States v. Webster, 
",fJ! Ptt9~)l.~1~. 2~r~~"~~lH(1~q,~}"-,('~qJ,rl"9r,'fpr<¥pl},,enlnll author~ 

.: t~y 'ki,.-oonslder)t-' I L, , "."'" "", '),,; ""-', .:' 

!,)I;, •• 'r,.'tdit1t'ed Stti,U_W;IBdti',1uJ;liiote' 77'j(~onvenln&' authority) ; 

iN~~~ .. !~.=!s~~r::~,~~'trf~3r.~;j1J\Io':.b:7)cldR .8. 
· 'n*M.,n.'i:'!) '( (dllSiinttnlr)r;!'''': N~i)' L{,"l,,Q.'; i' ro·~ ~ ,,~"1r 

" 

.veloped judicially. The case law may 
be fairly summarized as follows: 
command influence ever the conven­
ing . authority is"laIWful unless it 
amounts -to control. So long as the 
convening authority is, not deprived 
. or relevant lind, material informa­
tio.n,7' and.is not misadvised concern­
inll' !his Jegalduties,7,Q he llIay be sub-

', .• Jecte~ ,to,gimeral.policy' declarations 
/>y. his sl\periors, which are so influen­
tial that they persuade--but not force 
..,.jlim',to. aot ,t6the prejudice of a par­

" ' ; ticltlar: ,aqeu:leq.71 Ervor, occurs only 
, '\""w;helJ,:pll:er':'appe,ars,a.fair risk that 

:,,'~h~ i,~n.vtlni!ng'autho1lity, believed he 

,~I." 1 

,;was .torbidden,to, exercise his judg­
, llIe.llt on the,matter,78 

On tht<l.u,es~i~n of what c?nstitutes 
commani;1; ln1!\lence. ther!3' IS thus a 
drastic ,\ine of demarcation between 
~e.coniVenlng allthority,and' the per­
,sonnel of the. court. The ,very same 
policy directivel1 (concerning elimina­
tion from the service. ofllertain types 
of oftienders) have, invariably gener­
ated prejudicial error when brought 
to the attention of cOllrt. 'members, 
but 'not when they have obviously in­
jfiuenced the convening authority . in 
hi8 actions.7' 

. This, clear distinction has in part 
develeped because of' a difference of 
opinion Ilinong' the jlldges . orithe 
Court of' Military Appeals. Judge 
J:,lItimer was generally of the. opinion 
that command influence was only un­
lawful (as to any personnel connected 
with the court-martial proceedings) if 
thereappeare~a fair. ,risk that the 
person 'subjected to the 'influence 
thought he co~ld'nQt' ~xercise his. own 
judgment,·on'the'matter.so Judge' Fer­
guson,)16W~vet. ,'Ilas' continuously 
maintained that ·veversible errol' ec­
curs. Wh~r,aJlY.Ilel'SOnc.Qn1;lected with 
the proceedings',was"pl'ejudiciallyin­
fllj\lnce4'.B~'~~~tel:~eJtttarieQus to the 
justiee, o:f!i,the')!)articularcase.81 Chief 
:Jil1J~n.QW*P:,tW§,<!)\yed j;jl1~dl\l'ereIice 
bysidhlll" with J.wdge,' Latimer incases 
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involving the convening ,authority, 
himself, and with Judge Ferguson in 

,most other cases. "This distinction 
promises to continue." 

Regardless how it came about, the 
distinction seemsjustifiM. The con­
vening authority is the focal point of 
the basic antithesis between discipline 

, and justice in militarY law. It is argu­
Able that the 'Colle' stRkesout for the 

· convening authority a greater sphere 
of independence than the Court of 
Military Appeals 'is· ellforcing." How-

· ever; such an' interpretation of the 
. Code' would seem unrealistic and un­
~nforceabre, The primary function of 
the Army is to fight wars, not to con­
duct trials. The' commandillg officer is 
necessarily' charged with the mainte­
nance of, good. order and discipline in 

, his 'command. This is true, of aJlcom­
,manding officers, including those su­
perior to the convening Il;uthority in 
question. They must .form,· and en­
courage the 'execution of,' general dis­
'ciplinary· policies within their com­
.mand. It would be unfeasible to rule 
that/charged with the enforcement of 
those policies at aJlother times, the 
convening authority coUld not con­
sider them when exercising his re-

· .gponsibilities . for· the reference of 

'ii.,j"rSee. ,.p.~ ,'UnJted Sta.~ Y', Betts,,' .~pr&'_}\"Qt,:', 77, ,,~d- Uni~ 
States v. Estrada., 8Upm_ note 79. In Unlted,Jltates .. v. ,Plummer, 7 

;,'nSCMA 680; {23 OMR 94 " {19ts7) , (lhlef', Jdd~e- Qillnn" ",rote, !'tbe 
<~,jorlt)' opinion. and althoulh he. pointedly :qO;nd,emned the Im­

:. ~~~er}nflu6?'~e exerted over the convenlnl,:~\1t~o:rHf",·~~e c~8In8' 
i~'a88atre of this opinion Indicated that reveraal 'waa warranted be­

. -~Ot.UBe the convenm&, authorlty-, mia"bt have' thdU'trb.t. :blmaelf! ..bound 
:' . ,1>r ;tl1e influenotn&' statement. _,' _ if ., ,",' :' 1 

i.:' p" 8a Although JUda-e knday has nov.: repJaoed\ .Tud~e Lathn~, the 
'" .:81rt\netioni remil.lna. ,OOtn-pM6, United 'State.I,\', 'lUv~a', -.'uPht"'tt6te 

.. ~~ JC,09v.entnir au,t~ori~), with U:nJted Sta~ v. ,~'tch,ns!: 12 V.~~ 
;"rcjM::A:"'6'89, 81 O:M'R 175 '(1961) (eourt menibm.s)." I, 

, ,w d.·'On itS faee, Art., 8'1 treats the 'conventn., authority the ;'sWft1e 
", .• " tbe court: tpemhfr9l' ~t.o~, Art. ,64 aeema to. ,cp,ntllmplate tbPl~ illo 
" -'tim of the sentenee la vlllld excep_t what the convening a,l.ltborltY, 
,S,~lInllhl.B '; diacretlon, determines ahpuld be 'ap'prov4d.! 'Judire Fel1tUiJo'n 
" _<~~rpr," ,~s t? ~ean ~at" th~ col1:vening .'lJt~Q\'ltY'8', dls,~r.t~~n 
'~ould he (!ornplete)y' untrammeled.' and that he should be as InsulatM 
~i(~oml p,oUcy' eonell:leratlons t,tben revlewln',)fla:s the ',eourtl ib$1t1bthi. 

;; __ ~~ ,:Un~ted S~t8.l! v, ~ebs~r.,~ l!~C?,MA ,611S,,~1~, ~6 C¥~,89IS,. Bp'1 
" .~ ('l9lSiU ('dlssebtina oplnloli). ' , . , 
:"i{h,1$4i Set 'United Statee"v., :WJse. ,6 USCI4A ,4n. 20 OMl'i. 1$.8:' <l9MJ 
". ~eo,~~!pl,~' .. ~thoF~~~ d~n~o"',ll:~ ,poU~f, ,t~"t J\~ ,rop.ld not ~ne~der 
>!-tttenhlon' tn jeriICe' of an,.acbused "se.\teneed to 'a punitive dl ... 
.'(9M~l., ,J, "" \,'~l '.,> ,', ., '-',;!, (~. 

'caseste tl'ill1llnd the ~eview. of courts­
.' martial· proceedings. 

'" The I€ourt of Military Appeals, in 
.i!eilp~Il'se to the majorthrust of Con­

, !, ~e~$IQnal cbncern at the time of en­
,! 'ilQfmelft 'o'Nhe Code,' has 'been zealous 
, "'to iHsllre:'liIrataccused persons in. the 

.. ~ i Ihl1itltt\9''tecei'V'e'M fa1r~l\d' impartial 
'," . ) 1i,'tri.itl'ilI'"theY' WoUld'in Civilian life. 

. , 

'," 

Witli l'esp'~ct i 'topre'trlaland posttrial 
matters, however, the . military ac­
cused enjoys 'someWhlIt 'greater pro­
cedural protections thAn !i.e would in 

"civilian jurisdictions., This 'may be an 
additionlll explana,tion Why 'the Court 
has not· been as sensitiV'e'to, "infiuence" 
problems iIirelationt0' the Convening 

. authority. After all, ·in addition to the 
'dustice . of the particular case, the 
needs .and citcumstanceS'of the com­

'munity are' considered' .by civilian 
" : prOsecutors in deciding iWhether to 

" • f proseeute, and by Civilian judges in 
" imposing sentence .. 

" ··1,\, Many cases have involved the con-
." veiling authority's retiew of the ap-

'.'. 'f" 'pi'6pri~teness of . the sentence. It 

,. should be remembered that, under the 
.,:f; Code, the sentence is imposed by the 

court-martial; 'The accused has no in-
. , herent right to have his . sentence re­

·f H, , ••. '! ·dilced. All the cases·hold is that on the 
basis 6f disciplinary poliCies that he 

·"lv,I',; 'considers deSirable to effectuate, the 
convening' authority may decide not 
to reduce a sentence that II> fair and 
irhpartial court thought appropriate. 

"i' ,':Reversible errQ!' will pe found, how­
ivi ··"ever,if the policy is compulsory; or if 
, Sf'i' flie convening authority'was led· ,to 

,." ,','," believe that he could not exercise his 
, ::~" :Judgment o~ the matter. If he has not 
. "", f" . exercised his judgment, then of course 

.1'",,,,,, 'h~ has not "revieVl[ed" tliere¢ord as 
required by the Code, and a·new con­

I"~::" i,' ." vening . authority review is riec~s-
.',.,," .' ·sary.a. 

"'1'[. 

, (7) Conclusion. Obviously the needs. and 
,1\'\ '-,;:,''', ,~',' ~'. ' " ,,; , '-", ,,, " 

, circumstances of the community ,have 
,ii "·.a legj'thtilite rol\l ,i~the ,1J.t1lninistra-
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',.;;' 'C', '''tNlM'''6:f'aftY>' systemof'erilninal ,law. 
, . COlilpared!>W,ltitthe' ci~iIilln commun­
~W,:,hQwe"eI', the military has a tradi­

,0 htion: of ob~pience, a greater sense of 
· c0hununitYl!eeds and. goals, and the "", 

" ',., necessity ,for 'eoordinllteQ effort'to ac-
, complislt. it 'mission .. All pose an iri~ 
~~rentlY: greater danger in the mili-

'tar1 tJl:at:Macc:ils~ IllaYM convicted 
anQ severely punished as' a' deiterrent 
example, with less regar,Q to the jus­
tice of his particular. case. Concedil\g 
the general v!J,li<;lity, of policy and dis­
ciplinary consideration$[. in, the mili-

, tary,. the c'oul1J;, ,11411« sPrUc~ a sound 
comprolni~e:,bY' .. e~~lqcijn8"J,su~/1 ,mat,: 
tel'S' from~p.e:Sl,pQll1;~,()IIl"'pjlljt allowing 
th~ Jairly" 1lP,~e.\}I~"ol!Asjde. The 
cou)1trC!om"p!w,fjl qt.~4\3 court-martial 
proceegm8':~,Q,~t~rllljl!eS' t!l.e findings 
and ;~!1PJj~Il.9,lMr:w}:lether,the, accused is 
,guil*y; a~how. muchg,~peserves to 
be Jll1,~sh!l~\ :\IlJ!ler thefac~s and cir­
'cumstanclI~"o:e"hjs.· p~l'ticular case. 

.• ",l!,'hlltcon;V:!ll!il\g lIuthority's function 
iso,J)q$y/:Q" ,pfY:arlsentence the ac-

· cused •• iije iii! empowered to exercise a 
1~nien~J:d,isQlletion.by nQ~ ;referring to 
,~!lja~the o~rgesag!\inst an apparent 

" offerulef, gr .by) reducing or vacating 
· theslInte!l,C.e, qrfindings that an in-

,', d~p~dent .,cQurt-mlll'tilll th,ought just 
and .,laPPl;'oprjate under the evidence 
and the circumstances of the particu­
lar ,,<If:l,se.' ;rhe convicted accused is 

"i/ i" , !' ,.' , 
MSee United Sta~ v.,~ardr,,12 USCMA 518, 81 CMR 99 (1961); 

untted States v. Feteuson,' IS ttSCMA 68, 17 CMR 68 (1954). 
, 8f,See Untt4ld'Sta:~'v. Olson, 11 USCMiA 2:86.,29 CMR 102 (1960). 
(1~6~~~pa~,_Uhi~ ;I;!tates, v\ Wo04, 18 YSCMA 217. 82 CMR 217 

'89'Bee Unite(\., States v. !R'iitebens. 12. USCMA 589. 81 CMR 175 
(1961,),).u~t~ sta",,'fI',Z.~a,r, ,6 l!SCM~ .~O. ,18 OMR 84 (1955). 

""90 Co'ttl.l)al'e Untted Stltes'V. TalbOH, 12 trScMA 'U6, 81 CMR 82 
'(·1961;) ,(iJcd1",dtre on ,mattei'~not concerning 'command influence­
~that:,,_c~~)d,_ ~o1\~J'l'J.lnate, o~he.r trte~ber~ 0:' t~e",court). In Talbott. 
the alt4Jrtiatlve'" of an' otit.ot~eourt conference with tbe law officer 
'"all::,BU"eiit:lId,' on: tbe "bypotbesis that, the lat~r, could declare a _ ~t~~~n lethe J;))M~jitt~ere .Joo prejudicial to be disclosed In open 
~W1"t: A tbti-d 06u.r-.!I'e ()f" action-not proceeding with the trial until 
the m.ember- was re~0V:ed by the law officer or. 'colfvenin&, authority 
-was l-i:Ot' mentloned:~' 'Cr. Art. 29,' UCMJ; United States v. JOhes. 
7,1iSO&."J,~&I,jg'CloII!;7~·,,(~~I~)' , .;, " 

It'ate ttnlt\(rmaUsf<v:""t(ltchert8~' 12 UBOMA 5~9, 31 CMR 175 
'(U$1h .. ;,JJ;::;:tf'J.r,~"li·)·; ';,<;,-fJ ,>\:: ~;>O':"'. :,' ,j'1 '-~ 

n:g~:~l;1ntjp~;;s'li~i".;RI''''',!I;,,7 '1l~9~,\ ~Pl CI4R 172 (1966), 
" lNI'ste-'t1t1:,ijci"StiWi,-v .... .tones. '7 US~A 288',- 2"2 CMR 78 (1956). 

prejudiced not by the convening au­
'thority'sfailure'to exercise such leni­
ency but by his failure to consider it. 
This 'is' why command' control over 
such, decisions is unlawful, but com­
mand influence is not. :rhe Court's im­
plicitdistinction seems both· just and 

",' wo!-'\tIl.ble. 
. i-i' 

13. Practica:l jiNlblems:ii,"1!dw iSsUe "iJf 'coin­
mafuf illl,fluence raised . .unlawful command in­
flUenCe is such a threattcthe fundamental in­
tegrity ofthepr<!lceedings that it probably can­
'nO't be waived. The! ilisue :maybe raised for the 
ftrs1)· time' on"'appeal;8G'Ifl\the defense counsel 
has ithowtedgElrbeliol'e 'or at the trial, of the 
facts,jon,wYi.ich tJtealhegation of influence is 
based, »he customarily will utilize 'voir dire to 
determine whether·/and towhllt extent the 
'members have been' UnlawfUlly infiuenced."' 
This procedure has its pitfalls; however, since 
only some of tl1emembers may have previously 
,been exposed to the alleged infiuencing state­
ment .•• If this is the case, then even though 
the accused's challenge to those members is up­
held, he will, by the normal process of vo{", dire 
and challenge, have contaminated the rest of 
the members. Again, if the influencing state­
ment is' patently unlawful, the member's dis­
claimer that' they were affected by it may be 
given,ilittle weight on appeal,.' rendering the 
chaHengI!ig process somewhat 'j.trelevant. In 
such cases, voir dire and open court challenge 
do not meet the need for relief, and an out-of­
coUrt c'Onlierence with,the law' officer to secure 
apptopdai;! 'rel{e~. 'may'be inerder.'o 

b:!J.9,'t)Ji:::~lJ:e¢J'N""ntiiwf1J}, influence cured. 
If theA.tatell\l,ents,censtitutiag the ,alleged ,un­
lawful ill~,en,~I1"iil!:re, kn\lwn before the trial, 
error, ,may"b,e ,q/j!Qided, by, a ,complete retraction. 
A partilH' ':I'e~~~«1i!~il;"ol: el\P)anat~on. is danger" 
oussince .it" n.t1\3lV,Bi/nplyaggravate the situa­
tiOI\.91 If:~;1f~~~~PW,~ iX\enibers' have been irtfiu­
enced, errol!,&~also 'be avoided by challengling 
them fl'<>~,;~!t~;;C~tl1't, .. pf,!>vl'de(i the test of tl\e 
members"are,t)<!It,centaminated in the process.·2 
The ~ure~t W'af'''to,';u\rOid' ~t\c1;l wMlesale .. con­
taminatiou' is ;for"the law officer toeltc:usethe 
a/fec~~p ni~,h!li~~~J"Hllt ~hereque$t ofdef~ns.e 
counsel." If the trial proceeds to a conclusion 



and the impact of unlawful Influence Is not dis­
covered or correctly assessed until that time, 
several steps may be taken by the revlewlnt 
agencies to 'cure the error. Generally, only so 

H See United State. v. _Ollon, 11 USCIlA 288, 29 _ 0148 102 
"(1960) (etreat of oommand Influence coneernlns one oftenie «.-med 
10 pervasive 6. to require ... venal of finding. on aU oftenlea of 
whloh acoUild oonvlated). 

!i(S .. ·,:t1n1ted States v. _K.ltchen •• 1UJIt'a; note 91. 
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mijch of the findings and sentence as are 
jU~~dJ~Ifuve been affected by the .Unlawful 
ItiHuence 'Will be disturbed ; If the flndmp have 
betlrt' affected;'a'cofuplete rehearillf I. probably 
requlred:o• Mo~e frequently, it Is the sen~nce 

, !b1\4:e;}las been ilifluenced. This may be cured 
by arelil/arll!t' on the sentence, or by reas ...... 
rilei'it altdreli~~Il>n 'Of so Il1l!ch.of the sen­
tence as Is deemed a~t~lbi1tableto the unlaw-

, ' ""':' "<~'-I,," ""(r'-~- ~"_''''''M' , ... "',,,,,.,' .. ,,,., . 

ful Infll!ence. I 

" 

I,' 

, i 

, , 

II") ! :U-:.:' .' " J J l' '1', • .,.-~ ,\ '{' ,p,y', 

)~~ j -," 'lf1,t ,f, ,',):, "',~ .:.. ;-; , ), r,_', 

'i~:():r~H('\~\~~iM'< \"I,)',\)\\-j\' \ri '~>li<'1 t'.- r,"" 
·Rl1Ii.lft.)i9~JllfJ' yttJtli.M fl'6!?ti,,:I' "i'; ,. : iii' i'", ' 

J'Jimf. 'l!IlllJ\O<'Mli"l1fI:r 'hb;I\aI~'"j~;ljh', ' . H,(i P . if": , ,. j 
-:(JHl.L:,~t fo} ~ 'h,·~' :": <~ in: 
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1i'HE'LAW OFFICER 
""', ','! ','> 

Referenoe.: Arts. 26, 89,61, UCMJ; para. 4e, 89, 57, 68, MCM, 1961; Canons of 
Judicial Ethics, American Bar Association, Canons 2-1~, 8-1p, '17, 18, 
21, 24, -29, a~36. 
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Section I. INTRODUCTION 

'1. Histbrical bac~it:ClU,/t, 'a. Artictl!8, of War. 
Frain 1920 to' f9{9,C\;lniler the AHlc)eso{ \IVai'. 
the conyeningl1,uthorlty'Q( 'ageller)l;l' ,court­
martial ws:sr~q~,~r~C:t]~appoiht;,,'~a, votil1,~ 
membel" of the /;<l\\rt, ,a law melllber who, If 
ayaiJ'able, WAS ~,lPeipber' of ,The' Judge Advo­
cate General'a :O~partmeht. If ,such an officer 
was not available then ,a' "Specially qualified" 
officer from lInoth~r branch was to be appoint­
ed. The lawl'neinber voted with the other mem­
berS." HIs rulings on interlocutory questions 
(other than' challenges) except for those per­
taining to'the admissibility of evidence, were 
not final and were subject to objection by other 
members of the Court.2 

b. Article8 of War, 1.949. ;Fr<,>m 111.49 to 1951, 
the)awroember was required ,to, ,be a \!lgally 
qualified officer; further, the law ,member's 
ruling became final on all interlocutory ques­
tions' (other than challenges) except those rais­
\lilt an issue of insanity or on a motion for a 
finding of not guilty.s Nevertheless he still con­
tin)led to sit and Vote as a member of the court 
on 1lhe"filidings and sentence.' 

c. Uniform Cod,e of MJUtary J1/J8twe. Under 
1!he,Uillfot:m'Coqe of :Military Justice, the, law 
!hember' wasredssignated the law officer, and 

" I, I, " 

", 
~Artlol. of W..:r·,,8.,\~.~ i,'~~ ""." 

J.140)l,"l928."p~r ••.. $$lil~~bAl." , 
• AW. ·8, 8it .· Al'Uol ... <,o,y WtAl' 'lP.49,,', 
'~OM. 1949. ,pa~a. 40. '~,t. "i.' 
"U.OIIl. Art~h ,2lh ·891 a1 •. " "~'-h) 
,. U ... rin,1 \ bQf~ ! tllit .. Bon.'~ ~~Wed"! Stm'J9.m!"".Op~mlt,~e, ~ll: .. Il.R. 

2498. SUt Oon~8; le:t $811810n, JUlh<60"l; ttnlted: States v. Renton, 
8l!JBeM~'6.&''l'.i2~.,QldR.;eOl,-',<:lAI's,~:.~\,.tt:\\ L: .\i i'-'.-: , <,j .• j 

't)'pltetl,S",teev. BI"~,~" ,S ,US~""7\~,,, 't, C!llR 'Si (~ ... ). 

• 1 " , ,~ 

forthldlrsttimewas'separated from the mem­
bers'ofitllecoUrt. No IOrigercould he vote with 
the"e'ouH or' eonsult withthel'n ,in' closed session 
(except' for' assisting' the members in putting 
the findings in proper form). Additionally he 
Was required to instruct on the elements of the 
offense chatged.· 

d. Legislative intent. Congress intended, ,to 
make the law officer as nearly like, a civilian 
judge, "ae .possible under the circurn8tances.'" 
Some ,of these "circumstances" detract from the 
"civilian judge" concept: The law officer, for 
eXIj.IIl]!IIl, may not (a) (jispose <,>f challenges 
(bHiirect a jlldgment of acquittal or, (c) ad­
judge 1\\ sentence; also unlike a civilian judge, 
he may closet himself with the "jury" to put 
the, "verdict in proper form:'. Nevertheless the 
"civilian j,udge" analogy was apparently adopt­
ed by parag,raph 39b of the Manual, wherein the 
law officer is made responsible for the fair 
and orderly conduct of the trial. 

2. Aim of the Court of Military Appeals. The 
Court of Military Appeals has' announced its 
aim "to assimilate the statusaf the law officer, 
whenever possible, to that ,of a,:civilian,judge 
of the Federal system\''" In,carrying out this 
aim the Court ,has frequenUy,applied Federal 
practise to courts-martiaL For :instance, it, has 
conferred on the law (!)fficer the' pewer to de­
clare a mistrial. to defer, ruling on a motion un­
tn after ''lerdiet, and. to chaJlenge a member, of 
the court. On the other, hand, the court occas­
tlionally has strayed, from its announced intent 
and curtail~d the powers of the law olncer.. For 



example,' it has .denied·him,·the authority to I e){­

cuse a membe!: ,after arraignment· who is sub­
ject to c\lallenge .for CaUse lit has. aIlo:we~ t\le 
members the ,ril,!"ht tQ C!\l1 for evide.ll-ce dUl;'ing 
tjle trial, ,suJ>j~(!t,onlytQ.the law officer's ruling 
on admissibility .. In any case, however, the 
Court has been quick to llPhol4 the I~w officer in 
the exercise of. his p~()per. fUllctions and to 
sfrike down even the appearance of an unlawful 
influence on that officer .. Like:wise, the Court has 

1; Statutory competence.a. Legal reqUire­
ments.The UCMJ requires the law officer at 
any trial to be an officer who is a member of 
the bar of a Federal court, or highest court of 
a state, and who,is certified as qualified to per­
form his duties by The Judge Advocate General 
of his service. The Code provides he s\lall be 
appointed by the general court-martial conv(m~ 
inl!' allthority,· a~d}h!l:Manual j!"ives t~e con­
vell-ingauthority ,the discretion to .. ls.ele~t the 
parti~ular law officer,lONeyer~hele~s t)le A~y 
h~s il\itiated a policy.wllerllllY',car~~r law of­
ficers, assigned to Depat;iment 9f t)le Army, are 
regularly attached to the c<>cnvening, authQrl1;y's 
command for, ap,p\>intme,nt as law ollicers; 
other officers' who, have, be~ pr.evillusly certi­
ned ar\! ordinarily. not. to be appointed as I,4w 
officers'.l1 . '. . . . 

b. Military nequirements.The law,offic.er 
must be .an officer on active duty. I' There. is no . ',' - ':' '. -- , .,:-.,. -'; ",j ,,; \' " 
e1Cpressiop. of: I?qUrcr,~in; .J;h~ Jl4;anllal, .as there 
is in the case of'a merli.oer;. that' h~ be of the 

. , , , ' , " '. ')i,,-," "~ I -."~'I: " ' , .' i' 

8!\me armed forci(as" t!J:e accllsed. 19 , 
'j,. ',. < {\!';;,1)',' '\!" " - ,; 

2. El1'ect of statutory Incofu~ieii'~e. If the 
apPointlld l!\wofficer, does ,'ndtpessessthequal­
)ficatiQns .specified·.in. Articla,1.il6,(a~;· 'the :pr,o­
ceedings ,would 00 Noid, accordi,ngito thl1 :Man­
lIal"asthese, J:\lquirements aile jlil4'fsdicHoh~I.!~ 
On ,the 0ther;.hand"the,jnstallces:'of dUal par­
ticipation, also "enumeI)atetiiti.Article 26 (a), 

unhesitatingly'condemned the appearance of 
unethie8lli:eondue.t'.on.the .part.of 'the law officer, 
usingdasl~IA!1iaildatd,. the Canons, ,of Judicial 
Ethi!ls,!andrit',eq'Uitl!Jngthe law officer to conduct 
hintself,),'MItW, iiltdi'cml'" dtsCl'lltion, Impartiality 
and,. indepettdencell'/:f)le' iiM~ge of. the laW'.offi.cer 
as a'l~edel1ajid,udgeflhe.s ,peen emphasized by 
the AVmy,in, Itsle(ltabUshment lof. an. indepen­
dent judieiIlW.~,'i, i; •. ,,' ,n';,:, .;ii>!;; ( .,. • ",,' 

,. '_., OJ'( ,·f ~i I 

, . ., !' 
(e. g., accuser, witness for the.,pr,()~,~cllti,()n,etc.) 
pertain to eligibility, as di&tingMished, from 
statutoryq'lildi/icatfons, !appdintn1.~W; '. a.eti~e 
duty status; certificates). As su~h;pi6~4ed 
the officer possesses the requisite'quitlitfch;Hon~, 
his ineligibility under the statue doe~ not affect 
the jUl1i,9dictionof the court-martial. Thus. de­
fense counsel may expressly waive the Jaw 
~1Ac.~r's ineligibility, .although, ill view. of ~he 
sta.tllte and :M,arua1 provisiolls,!' ap ineJi¥~~~, 
otp,c~r ,shou~d .not llelM)po!nt~d to t)le cll,urt,; 
iUle were, h~ l\hoUAd excuse,himselffroll) p~rj< 
t~<;}pation in tl;le tria), Jf .the .defllnse coup~e) 
d<1e~ not expressly Waive ,the ineligjbiUty"a ;1''1-
hearing, as distinguishe4fr,oma new'tria.I",m,II1Y 
be Qrdered. to remedy ,tjle qefect, '" 

, WUBtrative, C(!,$8S 
, UnitedSfJates v,Law; to USCMA;573,' 

, 28 CMR139 (1969) ., 

l;'rior to~rr~i~meht, followed bya.~lea:~f 
~uiltythe)'a W officer ~isci<ised thM"he' fui~ 
liMped 'draft the clie;rg'es in the ~ase .~rid lii~9 
had presided as law officer on two"d~mp!lnion' 

~(J~t )~~~l1il~W;:~i~~~ir~:?~!~\~1ti,y~d Ijis 
'fO ~ih0:,,' ':(i 'Adf~~/tvr l\f1:) (0 fi:ll,r."'-'_'C·H~ \:,',' , 

QIR,iwW/f): !~liminr<'~Ili\,A!l1iI).iI1lvLofitlhe law o~·. 
Jt~(~~l Ih1!t~1',~gji1l411(4lIM.1lfea I'consllituted.· hiri:I 
a.rll~ul\~If.·~~ ~(th~i'.~0.,WI .... ,.~lIilt, (1!hed;neligibilt.ty 
~,a, Mladt..lfl1f ":r~lfJI"j'1'~'" ~ \'~) ''Imh, l' .:, I' -:,' 

'jo ~6W~&~ .. jflj ... · ... i'J.,.Il.··~ .• ;ij."~ :~.iil.:j.'t.~ot, .• ll.jI1 •... )~. the.". 'co.urt n·.' H<tIb'tn1te ~Il't~~\;:¥lm~ed~t~sv. Mortensen: . 
,(8'~C ' 'A j2S~ii24 c:M:ia4B, 'there is a dil'- " 
!!f\iflt!tffiU'I!1ilt~iii. i\i" R'~l\il1t \)jl'$t'afll"o' 1 'rl1{aIi1l.- . l< .'. ,,,"\1 . . .~!7,", 
cation as. 4istinguished .from eligibility, set 
out in Article' 26 (a). And, >it is,.c1ear that· 

!I 
Ii 
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,the prior participation by a law officer in 
anyl activity Ustedln the relevant portion 

I,ofthat subal'tlcle does not raise such a bar 
'lie his acting at trial that it cannot be 
wiaIved, tor In United States v. Beer, 6 
US'CMA 180, 19 CMR 806, we held the 
right, to question a court member's eligi­
l>illty to participate could be cast aside 
by 'an intelligent and conscious waiver ... .' 
Certainly there is no difference between 
the pertinent lanl'Uage of Article ~5 And 26 
til. the Code, SUpra, and thus there is no 
question but that a low' officer'~ llneligibil. " 
ity, like that of a court member, may be 
'llimilarly wllived: '. ;.1 " ",", 'il 

, " .,' I" ':," ,', 1,\)< ',\' I,,' \' .. ' :'; \"! 
, ' Aecort,ti;l1,.;ly"" the\)l?~,r,<l., "lllf," ~y,i\lW ',' 

,erred in h()l~ing that t4\!r~,'~I!I\,rO IVl'op,erly" " 
c;onatltuted court marijal .. " "", ",' .' .. , ".' '.'" -., 

, 

United State8 v. Renton, 8 USCMA 697, 
25 CMR 201 (1958). 

Prior to accused's plea of not guilty to two 
of the charges, the court denied defense's chal. 
lenge of the law officer, based on the latter's 
admission that he had assisted in drafting the 
charges. During the trial the law officer' made 
several rulings favorable to the accused . and 
there was no' showing of actual prejudice to 
the 'rights of the accused. 
Opinion: His participation constituted reversi­
ble errol'. The law officer should have disquali-,,-' . i .,',' ," . fled hImself: 

"~,' "¥Q,lookwith complete disapproval upon 
the,ppndu,et o~r a ,Jaw o~cer who actively 
assi,sts~e prol\~cutiOJ\ ,prior to trial and 
t4ell"SubseqllentlY attjlmptsto sit in the 
case, ,as" a disintellestlld,. arbiter. 

I" 'Section m. ETHICALCONClilPTS 

, 1. athral. ManY of the pril:u:\lplescontained 
in th.'Canoli.sof'iT'litlicial Ethics may be found 
iathe MMlual. F'o¥ 'Instance, Canon 15, con­
dMI1nii'lg ut\.Wa'tranted interlerence with the 
t1'ia"., 1~ Incorporated almost verbatim into the 
X'filuah 'Tn wimilating the status of the law 
omcerto that of a judge, the Court of Military 
ApP'lals has often applied the Canons of Judie 
cial Ethics. Particularly it has stressed the 
app,lication, of Canon 4 in emphasizing that not 
only eVil, but the appearance Of evil must be 
avoided. It can be said, therefore, that the law 
olftcer is ,equired to (jomply, ,as far as thll mqi­
t~tf s,ituation permits, with ethic,al pl:'inciples 
einbodied In (1) ,the Canons, (2) Manual"and 
(8) the C\)(ie. ' 

" ",.,- ," " 

't.' AlJIiHeali" canons. a. Gel'lerClI. Either by 
express provision of the Manual or Code or 
bY 'CAM. ,WW"tthB"Ganons' of Judicial Ethics, 
AJIiIfrlcal!,a.,r::A!sso<liatlon; . have been applied' 
tG,ebll'rti;.martlllllll«'lllosel;y; as the military situ­
ation will allow .. Of particular importance are 
Canon.,~ ,,(~V~d4g.~e9fn tije,Appell'f.p.nce of 
IlI'lll~JI"~;v, ),' C,a110I\; ~4(l,t);4~pel'ld~nce,) .J:;al\on 
16,qn~~e~en.~jl JllJ4~'; ~QI1~\lot /oi' ,:Frill!), 
Canon 1., (Itro"jpt~l~n :!/~.',,'lt,P~~J~Q~tWqa-
___ ..,.,. ... :", l' ",1'1,\:;'" 'f<. ';".!,-.:V~' >··,d: -~I'. ",",'::1",' 

. ',' -' 
• - ,I 

tion with counsel for one side) and Canon 88 
(Social Relations During Trial). The establish­
ment of a separate corps of Army trial jUdges 
has strengthened the independence oHhe Army 
judiciary. The Court of Military Appeals has 
made it clear that except' where peculiar mill" 
tary requirements make it' necessa/:'Y to depart 
from the accepted ethical standards of a judge, 
that no deviation therefrom will be tolerated. 

b. Reuulatimu' conduct of 'trial. 
(1) General.' Canon 15 is repeated almost 

vet-batim (with the word "lawolffc~l'''. 
substituted for "judge") .in the provi­
sions of paragraph'39b (2) of the 
Manual: 

The law officer 'may properly 
intervene ina. trialof ,a 'case to 
prevent. !Innecessary> 'waste of .' 

,time or tocl!,ati up some 0b. 
scurity. Hi0w.e,Yeri' he should bear 

. in mind 11:iliai~hll!:undue intel'fer­
el)c,,! ?.:r l!~I¥cl""f!-t!OI\ in the exam­
ina~lonof witnesses,. or, a severe 
attitude on hisPllrt toW,ards \Vitc 
nes,e~,'. max, tenil, to prevent 
the proper presentatl(ln (If 'the' 
CAse •••• '8 

AGO .t0004. 



(2) Que8tionirIJg,witne88es. Ti1U&;;w/l~~ithe 
law .officer in his·. prqper <:(lntrol of the 
proceeqings, may question a.witness 
tocieal' rip an ambiguity and develop 

. material. testimony which i$. appar~ 
ently within the knowledge of the 
witness,.;in doing so he niust be care­
ful to avoid creating an appearance . 

, of 'partisanship whi~h could imllrop- . 
"erly influence the members' of the 

court. Any appearance of bias against 
the accused on the part of the law 
officet--"wli~ther '<* not ilitended-is . 
particularly fraught with the 'possi" 
bility' of· prejudice because· the law 

. ' 'efficer,is .by 'his very n-atUire,' supposed 
. to ;be"above the fray"; ; His, contrary 
attitude, therefore, ~ould ,have an un­
fair impact on the members of . the 
court. In deciding whether the law 
officer properly was questi?\ling \I wit­
ness merely to clear up an 'apparent 
a,mbiguit~ .in the .'. testimony--:-or 

.wh~ther lie, !imp,ropeilY, Wl;ls seekmll', 
, .' to ,perfect tl1eg?Vernmellt's case:-the 

Court of. ~ilitary. ApPeal~IiM applied 
no particuJartest, reso,!ving the issue 
oilsomll'of the following factors," 
none of which :by:itself"isn~cessarily 

, .goverpi~g:(l) 'th¢ nuuibe~ofques­
tiona (2) their, p\lrl3.sing, (3) their 

. purpose. M~relyasktng I\sillgle ques­
tion that would normally be 'asked by 
a prosecutqr is nQtbyit~elf.sufficient 

g tq raise' the' spectre of '. in.] udicious 

~~!: '\; );n{:~t';~,f(Wl~~.t,:-" 
l1 'lfnited Sta~es ,v. ~Iue •. 11.,P'~PM-A .~P~L\~Jh'?~4~~JJ1&~O) : Re­

vened for improper questioning by membets'l1nd 1aw. Q'fHcer. 
18 United States v. lJIndllaY,_ 12'-'USQMIA 'IUtll!?@' C~ 285 (1961). 
19 United,States v. Weaver; & USGl)!.A" l'ft. ~q.tCM~,nJI (1958). Ae· 

cord, tinl~ ,statee v. Bishop, 11 USC:rdA 11'tr~8 'c'!4tt 841 (1960). 
Quaet'e,: Th~ :law .officer; bE!tQ~:~ trlal.-.'~',II,',,~a(t.~hG'~~lijt'e p:1<et'rlll 
tnvedthr,IlWm:,la his 'tnotlv,e'ln ,ql1estiont~, ~ th~ ,W!t~~"""','''aritbletl~ 
(lusH'teaUmdnY more 'ope,ti. to susJjicion?"See 'tJnfted ~lates' v~, try, 
:'( ,USCMA '682, 28 C~IR 146 (1957): ',Unl~d"S~!'~'I'~1 '~:I'Odl~<:l4 
USCMA 23, '33 CMR 235, 1'0 May 1963. ','" , " 
,_~ U,ni~d,. ,States v. ,L0-.ye, _;11 VSCMA u,l~', )2,~<, W!f.J:,l, :33 ':.Up~i)'). 
;~'MC~, 191H, para; 'l\4'a: see also' see'. U;' ch. I,1tiiJ'; -ifl/1"4t..J 

, "~'tC1 •• United Statep!,\ JaeksQ,b,. 3 'I1SC~A 646{14i C)f:,R ,6~i (~~M'h:J 
1/3 United States v. smith. 6 USOMA (i21, CMR 2~7~, ,(1a5ll):: lJnJted 

'States'Y. Blankenship', 'r, USCMA '828, 22' 0)41(.118 1(196k,)\. "}l, ,'H; 

In(U''lted',S,~Mas v', t;ow.!;\, ;"P1"~"note, 19';-' , '.:"'- :' " 

:,~ U)lltej:l States. ,v,, ,Smit~, ,6 USCM'A' 521,' 20 C)4R ,2~1 0,(,111'9,51. (: i 
~~J~1d., ::', _\: '.,- ,: I:,'" ':,,: ":_",,'::, ",'~'" 
'J'7S~ 'Uriited· Sta~es! v.::,MarsbaU: '12'~t:fs0)tA, 1!r1,' 80 CMIt' '1.1'7' 

(1961). " ' ·LI,; 

p~a~,l.' ~ik~1Nisa, "it is not improper 
JtQ.,as~:s~yerahq.ue~tions of a prosecu­

"niit ·.bi!l!\' wi:tlless< wh<!lse prior testimony is 
''','l3.~j.i"O,us .. ;tlle filet that. the. subse­
.".;;,qUel\t,i'.WIIlls ;.!We,.dlllllagingto .the 

. ,·,ac.4lISJ;ld!,;dQts 'Il!l.t, show il,nproper 1ll0-
ti""<t,W'rI~Il'!~h§"Qther.·haI\Q, a law, Qffi­

Hl\lf\s,~\I~~1tm, q1ile,stloll~llg of a~ ,{l9-
, :C1l.e~".,.w.!1i!\~Sl\'Pjl6A"i!p>tlmille.dpr(;l­
:viQuslr j)\, !\,'mQst ,jJ\lo¥,Qil$h. and' .com-

· petent, :n;tll.nne~r(bY'~l~e.;PII.!lsec\ltor~ 
creates ,an, i~;p~~"rtJp~0;fi:PJleN4ie~l\1 
judicia)' b.ia,s,tpw,al.J%',tqeS a,~<lus,ep..20 

(3) Contro/Ung qU~$fiohA ,W~iill>uf1t:»!>em­
bers. After exafnirtlltli>l)\,;byi".eouIlsel 
and the lawofHclll', th!lm~" ber~of the 
court-martial may, .~{tie ' 'i~jii:f; ques-

( t\onthe' witness.2t;'tlie'1!1. "'offlcerhas 
a duty, however; 't6a:s8t1re'that the 

·trial proceeds in' an orderly manner 
:with a record free from 'redundancies 
an:d r~petltious questions.' Therefore 

· lie, properly may •• precluli\e' s,\l<;h,9u~-
, tions, as he. mllY'. other, ,q\\\l~Pio);lScallr 
ing for· inadmissiblll replie~},~ ,Parr 

. :' ticularly. m\lst he!;co)l.trola, member'Jj. 
questions, thllt mdicl3.te· alleilire to per-.! 
fect the prosecutiP~'.s cII~,e, ~~~her .tAAll' 
to,clellr, up IIn,ambigliityl,olf to see~f 
as, yet. uneHeitedinf01"li!latiqnJa ,T,h~. 

melllblll'S, as is!t\l~ li\W1offic,el',2' ar~., 
,forbidden. frOID 'o"'Il.rt1~sidil)jJ.w~th"i 
prosecuti(>n. Tl),e stated,reaspn for thl~.,; 

.·Pl'o9.ibiti(m, i$t~~~!l!uGh ,$Ia,n~edf~nterM 
r6gati<m indi(ll\t~.~1\ .pJ,'pp~n~itr,.to ,col\" 

· viet the aCCused bllf(>r~j'".;,' •. allof tQe ,. 
available n mllteriaJ-,eYldentiary and' 

, .. ·"",ihstrilctionl!lldlhas.been pr.esentedfor . 
• •• :hiS:considilranohl:'¥' A',defense chal-

'. :\<.~ei%l~~"J!t(:\tJ:th~:~}~)renm!lf\tel!r such 
. an(}iJ~hi£t$,i''b~~e!''tl9iill',. :mt01I~.dure .might. 

P~6jiitdie\it tl\:6~Il\;C6l.i\led'$1«!p,se. El3.ti).ell, 
'v,:;"i'e' li;WII:fitU!!~ilhdimt, dl)ty Qf th", 

. lllW',Jtlfli~e:W to''',fu~il\!Y,ene.2 •. ' Thetefore.: 
,,,6#1) .. w~.l!t ,~iC.iW¥.,.,tj);. ·e:1aw .. ' ,offleer .• h!:Is, 

... 1!h(j\lu~Itl!'lYPit'¥"'ttH.equire amembet'si, 
;:.:~~'·,:~'4¥lIDI~if,!~~ I~~ 1&idMitt!!d ,in ,writing,; 
tnH',(f:\ji,~"hUl)t~-iWri1rt!S.r'·lapp~~:a-L27, '", ~< _",~_i '.i,': -,:-:-', 
.1.> ,., '''''\'It'~ ~.\1.l" ft·· £ ' " .. ,;; .. , .,,~. " 
*1'-~\'I"i-~(t:H~"";,,; ,'idpi~qt~l\ ,~ d~~~Y;'J(',~"'~~: ,J¥l~~"l.~:r;1-i"i,J 
b·.f"i·', ".i"WIdi~II1l.'· :ll~pressing, surprise 'at" .. 

,;,.J!l.~,c9~tiip)ledextsten~e, of1i~h~y~ , •• 



:'1 
" II 

';'\l/'lit1ti.l{)t<'of t1iis ,nature on, the part of 
"'cOllrt' mernbl!r~; To be, sure, the 

'~I"" 'military fa:ct ftndet-s 'have the 
rjghtaild, indeed, the· duty to ask 

,'questions which "clarify matters 
'\' ')" presented in 'evidence and tend to 

furnish further ·information rele­
vant to the charges on which the 

, ," 

, ·accused· has been 'arraigned. We 
have, continually recognized this 
privilege. United States v. Blank­
'enship, 'supr8l; United States v. 
Smith, 6·USCMA 521,,20: CMR 
287,;' Unlted',Sta,tes, .v. flagg. 

,suP1!a. ,At;·thC!,saple',time, and in 
the same causjl8., w\\ have pointed 

, otit\ the,neCe/jsity ifQt,rnaintenimce 
, ,01' /!i~" i~PWrtI\!i)i,attltude through-

",I .,' out :the1 trlf!,l('~nd'rjlave ,not hesi-
tated:, tq);r~vel:'se,i\Whenl'Ilembers 
abuSl'Iq ,thei;r~rig'ht,Jn~ne,ffort to 
assistthe~qll\(jlllttl'Il~ll<t. ' 
" ,I~ae,'lIls'jllJ:i.ltI'#f~~:~hei~~t~1>-

• Iia4ment;,al!, :S(I)) :W.I?-AY .,~f~cedellts 
, , in this, area, ;a~t~!>n;!woWd ,,4*ye 

been tak;ell to eI41!\?-~~~:tI\iiS»~e:, 
, I~s t, en, denc, Y' 9,1\ !t,h,e,~l,!p!p,,'+ ,;t! ;t!, jll~,',~, ffi,'Jl.I" r,t,,' 
mjlmbers to' ally thdill~.:, ~i~l};, 11 

'" T 
the, prosecution. ~nr b:i,Ii!40I}~wrt)I\~<,. 
opinion in UIlitedSta~~ Y,\\iJ;}IMlt;,j 
Emshi p, " supra, "J,U~gef'i ;Tpa,til'Ile~: 1 

8lr 

dreW' attention to ~h~,,$~~~i,~s!~n!, 
,of written qu~stio~" ,~q~e J,W'; 
, : officer aSa 'lhellnsqlfleomb,atthig , 

"th:is:eviL WereiilizeitliilJ,tthispro: 
cedulie" may not pl'o"'e/Nbrk~\lHi 
inl '~peclalcourts·ma:rtd~l, (but' we 

""lj.re cel1tain that eqUally effective 
, " 'means may be ,devised whereby 

i,th~se lesser tribunals Call ,be re-
minded 9f'the proper limitations 

'>I' '>"uPo:l/.i!;helr"l\ole. 

" '(4) .Assistitngthe prosecution. Naturally 
the law officer may not compromise 

" "his required impartiality by consist­
" ently and' actively assisting in the 

, prosecution ,of the case. But' an ap­
il pearanceof partiality is not ,created 
" by a 'few isolated questions designed 

to expedite the proceedings, rather 
,than' ,to' convict the ,accused. Canon 

11>, itself, as well as' the Manual, au­
thorizes the judge or law officer to 
"intervene in a trial of a case to pre­
vent uIinec'essary waste of time." 2. 

")IThus 'a law, officer does 'not abdicate 
hi~ , position by: ·twice assisting the 
prosecution in establishing the predi-", 
Cl!.te for admission of this evi4ence., 
Sijqh isolated ando,ccasionalas"sist-, 
ance to counsel who are IIncerta,iri of 

,thll correct procedure, does not make 
,the'law officara partisan ,advocate.'" 

, (5), Censuring counsel. The law officer, as' 
a civilian judge,.' has the ethical re • 

, sponsibility, of cti~icizil\g and correct-
;.> .ing, ,~J:1e' I\nprofe,j!sional, conduct., of 

• ': ,cQunsel. tt has"been hElJd improper: for 
. . ',' "f ~,' I j ',' J ". : '. ,'. ' ' • ".', " .. ;. • 

" , " ,:i tire "presjdflnt of a ,general court. , 
":i::!::"'~Yn~i'#al;to'~pb;taid~he law officer and 
'," '}',n'! "c~Set ~6,i',tlie' IA:tfers' blcJ{ering' dur-

, 1'!"l,Iil;j!,,#~ ®IW~~t~1i'tl1eiT,iptofe,s~lonal 'de­
.' i" 'fj(i;\b'oi1iM{~~IW~ "the'ti!$p6nslbhityofthe 
"'\'1': !%\.W6'flf~e~~,J81 ," " ,,' 
\i ~.)h,(;":,,I·.i"(! "iTT!.".-,. ':1:-' , 

c. :R~tii.ti;{;nllhip with partieil. 
i '/';' ,\1:, "'" ' 

, (1) GenlJral: "A judge's official ,conduct 
IlhouId be free from impropriety and 

, ,the appearance, of impropriety . . . 
his personal behavior, not only 
upon the :Q.~l\ch and,in the perform­
ance'of judicial duties, but also in 
his ey~ryd'ayJii~, sI10liJabe lIeyqnd 
reproach."'ss, ',,' ,'I 

' ~I, . 

The "appe~r~ce41'9t )lli\i,da)" iIllPt'opri~ty 
must becolltlemnetl' in 'the' case where actual 
proof isl9.CI{lhg;;:~&¥~\i:~:,j,uiiic~QLsyste!U gains, 
its respect and~onsetijuent, effectiveness from 
the support of "'orttsid'ers" :w.h6have no knowl­
e4~~, ,9t~e:'J?er~jl,~~r..iiit,tYiJ:i~j! qfth.e Pllrdcu)ar 
judge., ,,' 



"iiH!)' Ex parte communication8: ~. ~ judge 
(i should not permit private int~v. 

views, a~guments ()r communica,., 
,,';' tiona q,esigned to intluence his judi. 
; II ,cial action, where interests.to, be 

" ,affected thereby are not~epvesented 
before him .. , . Ordinal/i1y all CQm-

d' munications from coullf!!ll til ,thf'l 
',,;;,; Judge intel)de~ ." .. to, ~i}uel)ce,ac. 

tion shouldbemade~nolNn t~ oppos. 
ing counsel." 88 

lllustratl;ve qas~ 
., lflJ£M891199, Brown, 22 CMIt ,47lc (1956) 

court denied the defense's challenge of 
ltIli~na'w officer who disclosed that before trial 

'counsel, without the 'del'ense counsel, 
leitllrlire,senlt. had conferred with him concern­

the 'possibility of a continuance and 
, law" ()fficer's 'view' on 'a question of 

11:i:~~h~~~t;' The law officer refused' to give 
!o ' his views and denied that the 'trial 
ipoll!ls,el ,had tried' to intluerice him. 

~,piini,on: The conviction' WllS reversed, without 
"'I!"LU to whether the accused had been preju­

the impoperconduCt of the law officer 
trial counsel:' , 

, Paragraph 5, Department of the Army 
famphlet No. 27-9, August 1954, "Military 
}'ustice Handbook" ,provides that the staff 

bjudge advocate or counsel may p!npoint the 
lJegal questions involved to give the law offi­
"cer an opportunity to condud his own re- , 
r)earch, b~t them~ritsi of the case will. not, 

'Qf mentioned. It is apparent from a read­
'fl~ng of the cited paragraph, thllt whenever 

, ')'''counsel'' is mentioned therein, it refers'to 
~:~" ' 

Slid., Canon 11. See IIlso 'ABA 'Canollll"of' Professional Ethics, 
3, OJ" ,authorjzed p.~,trial, Pl'actic,e in the presence, of .~ ') 

• o~ce the coul1;_martlal is c'onvened. Chapter XI, infra. Sfa 
Ii, DA Pam 27-9, "The Law Officer". (.1968h;whtohi.n~' 

counsel before tl'ial to pinpoint for the law officel' legal 
dietlnlrul,hed,' from the 'inel'lts 'ot the ease)/'In order 

':,,~~~:'!~=~:, for ~xpqdltl9uS ,pretrJal leaal, l'ell~ .. r~h. 
PI however, 'that oppoetnll' oounsel ehQuJfj 

opportun'ttY::to be ~re8'8nt at' an· oral tlontel'entle,' ';O~'. 
. pr~ented, i,n wrJthnr" ~hat ". oopy· tb~reof ;ehould ,:be . liI: ... ~,;r~":!'~~.:"':~UI,1~el' QUa6t'e ~ S4ou1d, a law o.fflc8r r~».Qt, at o~ L defenSe 'courtsel \\tho' apPl'OMtiea!<-hlm 

'"""'.,"10 lilt,. to ,~v,le~ ):'Q~.,~,t, ~el'$aln l\\n'Pl·iee.;ltO~g"lI~ 
I am aQln" ~ ratee at ,tl'i,IlI, ~ut, first .I J.n¥st 

,pro~IBe ,riol: tOhdlv-u1&. 'tbJitt, to I,the f proseb'ut1orl'~: ( 
ut A~:Ai ,(i}anons o~ Judiolal E,thld. :Canon" aa (,emph~t." auPltlle,tt). , 

'bQ~k:,cj)un$el, ,and not solely ,to the adv@cate' 
i":tQ,I""lilRlli,side' 1')1)1(11. The Board reclilgnizes 

. "thaMb·ja'PlIlIlPhlet,.is,a<WisoI'Y only;but the 
i'P1;'~",,\!I!IIl'e,sUggest!!di,ther,ein should be and 
,J$rn'losJ;pe.l1lllWliveto those actively par-

,.,tiR~p8i11i:ng'!I'n'ith~1 olilndu!\tof. ,trials by court- " 
Im~l'tl»l.;<;; i."\1Aitll!.w,)lel":shouId not commu­
'l)icate"lIindflW.g~I,t;lclv.~l~ withithe Judge 
"'a~,,to1illll';,mtfl~sliX6 .. iar~i1endiRg,cause ... ", 
, (<iJl!m,on" S,!ofRllof'l!sSi6filll, iEthics of the 
Am.eI!l~an, ,Bar, ASSQllie.1;icm'~1i .;. . 
,,In'.~0gal'd to, the 'ool\dU&\HQ:fl. '~i1ll\ial (dis-

tinguishable. from" these,,' P,'Pe1>l1ial: maneu­
verskthe CO\lrt, of Mmtllir~'Appellls sMd: 

In addition to, the sllecificilpl'lilhibi. 
tiona, and ,otherl'egu1atlol\!\j!,set forth 
in the Manual for Courts-Martial and 
in the Uniform Code, there exist cer­
,tain,. li>/ilsic Principles which.undelrlie, 
the conduct or trial. by court-martial­
or llny other sort of tribunal. Not the 
least ,0f thol'se is that the court's action 

, ," .and :deliberations must not only be un­
tahiteq, 'but must also avoid'the very 

'll:preal1ance ,of' impurity .... (United 
"StaMsv. Walters (No. 3734,4 USC-

MA 617, 16 CMR 191). 
":r)1.~SI!: ,"PlIsic principles" underlying the 

c<>;!Hilwt or~rials ,must be similarly applica­
~,~, (I:p ;~he, ~o'lduct of pretrial procedures, 
e~~emaJI¥, when', the prosecuting, attorney 
II!l~AJt1e: ~rialjudge are involved,I,n the ab. 
sell$e.!)f,tl1e ac~Used or his ~ounsel. "When 
sJ,l,ch W,n; uphl\PllY appearance is, pres,ent, 
P}(!!i>6~ "j,\ldiciaj,.adminis,trationoften reo 
~\Ii,~Ili\!;l'lye1;~iye:action.'~, CUl,lited States v. 
\l{!lktn:s, suprl\,) , •. ', • 
.L431hSocialRe.latw~~: "It is. ,not neces­
.,'" "stW¥.to 'the"pl1opev' performance of 

judicial duty.,.,that,;a, judge should 
gil; ".Iff~tl},\!l rl'ltJi\'em.~I;\~d!r,~~cl~~iop. ;',' . 
h,',',,,ou4,' ~Ji!hp,H.lf,',4!li)'i,i~,v'!i,r",:, il,l P, end,i~g, ,or 
t""",1 ]JW~sp.!!~1iH'$tIMI~~t~Ql\.before illm be 
.I"'.")(lH~R'~~ifplBtf:lr"H~~~rul ,to avoid such 

actfbn as may reasonably tend to 
awaken the 8uspicion that his social 

""'''''n '"'Or"b\!,sl'rti!i!S i',~la!, tiona or' friendships 
!::~:;'):'J:;~~:li~;ns,ti£utei! an< eie'meni"in iiifluencing, 
i'~f:~~,:"I~u~:) J3~!~',"r~~dl!f11"~'~n~.~,e~.';',, 81' " ,"",1\' 

J Agaill9"tl!ea-ppearance"of ev.f;J is"stressed,'as· 
dt§tI!i'jtll'l'shea' frofu the actuille'xi~t~XicaQfIi#::.· 



pr0}Wtetstlfmlti&" IllthiliMbcll:uti'Gni,: as'io,.'Sc)'Cllil' .re­
latmll.~il'to'!tI!J.\)!ll\1W· officer's' contacts with 
botlIltc(l)u(!lise}'IlliIt!\Hlnlltinberst" 'Such, communica­
tlobsv.i1'<: dhlll1\engeii>;, re1!idt ,tn' a 'presumption 
of pl!ej udice ' that 'must berebutted.~' His par­
ticulavlYJ B! dangellolls area'in thil'mili>tary ,where 
old:£riendshipsand,sometlrnes' Iimlted.'Hvlng 
conditions 'tend ,to throw ,together/, more' fre­
qUEiiltly than in' theoivilian sphere, 'allparti€S 
to the criminal trra!;: Yet . the miHtaryi'judge 
niustlive with this'restrtctlolV.on' his' soCial 
activities, 'rememb~itrgthaitl·,his' • actions must: 
be· weighed:Iibt:'b¥his:~1i4l!WY: assbciat!iswho 
havElllO' doubt .'Il.s}td,"h':bj<ililteg'll1lty, butiHlItead 
by the accused and"citVliliMls wM are not so 
well acqllainted"'lVi1;l:!{h~$~Vjlp:\1i~tion;: " 

, _' ,; ,) -'x " , f~,! ! .. " ,i' i" ~t i.' 

'Not thtPlea8ltt'~~lz.e~~~:~~~: court's actions and d 
only be 'untainted, but"'t/ iw.,t'.1dl18ii"(J)Vo~ftP~rh: 
very appearance of 
suchanut!hap'l1Y aPlped:ri1ll>ice M'w}'eiJ6~t, 
p1'ope.r judieiat I adJmifl,istration!ufte.n r~-

quires;rev.er8illJe aC,tio,,,,,,,,': :,,' 

We need 'n:ot~andc\o'nJt-:-iille~tipn the 
motives of:the' ,law 6fflcer' Who' 'functioned 
. altlia t~ilil of tile 'c~se oefure us; 'Jil\:e point 
is"tllaf lie ,sailly 'neglected app~lil'ances. 

,_; j;\,;' ';,";.: 1 1',1.:!!' 

,1.<'", ;,,~.,.: 'I~,q, .. ·"., ;!" ,1\.; ,( ,I 

M C¥j il!"j~'.,¥!ll'~~'~,~\ ,9M~ i ~PI PO~6h,\"I>I'h ,...."m"d 
tor the' 4i>iufara,""oe ot ~1'fi\,l'OiSt1ety. 1.'he 1'eCord',llJ"lowed that dUrin" 
a lun9hHr.o"il.aUMldl1d:'-liYJ.'tII.&11lt.~I'bm.'cer/,.!JoW''*d~rtor''·botb aides 
and ft, member of tHe<i®Il~;}nt~'fl~ft81'!i ~r~~t:ialn~Q.\l~ of jestine. 
When -"tl'lal coun.e! asklld-1 "aef4l'lB& COUffilal Why 1le did' not 1'e0611 
aoO,U8e,4'.-Rf~:''':-w.Jjl}!..: ·lnGl!1aYi(rMl\@rdln:t.).'j~~i 1}l'4,do~ti ~-1 

;~Jl~:a!~:d:raA~~.;}~~t'll!' -n:,: _ (,~~~~r1·p,~i' ~ol, ~~~,' f~~~'~~~~1~~n) 

'J1he,Dnif()rIn'Codepu'rp'Orts to ,set ,the law 
officer apart 'froJjjiMurt"meJrtbers-much 
as' !1:JUdge\is set ap!1rt'froln the jury. Ad· 
mittedly;thiEi 'segregati61l is difficult to 
m:liin~aioh ltt timesiH the ,lll.ilitarY'Jrtilieu, 
since' law officer, cQurt'·members,· and trial 
personnel may 'be thrown together-,occa­
sioilllUy butnecessar\1y-4n the perform­
adrle 'Qf' e~s~nt1al military' duties :qu'ite un­
related to 'tl\~ trial of' the case, This Court 
-on~ may be sure-is fully aware of these 
necessities. Cf, United States v. Adamiak, 

:',4 t:J'SCMA412, !5',CM'R4l'2,:Yet we do not 
, feel 4"equir,ed ,t6' sanomottcltJ8e cama1'ad,wte 
betwee", trial personnel q,nd members of 

Ii' th;~ ca¥:?:t1fh~fn:mqtrl!(n,g. it! tltefrmilitary 
,dutie? demW!'lds. lhq"l1ev(!.lopment of .such 

,q,Xftrpt,i??i1,8/1W dy,r,:in(l..tri'l/o ;Although there. 
I, ,~,~ nq~lIpll~~~ ruAejp t,lJ,el ~anu~l.,....,or else-, . 

.J "v.l\ere.in ,th'i t~a~itio:nal ~our,f8s of military, 
JIlW"lTd,eali!lgwith'll</ndqct durjpg a recElss." . 
:a,lllwoffic,er 11\Ullt exerqise sound discretion 

. (ntlle avo\dap~'iofBehavior it such time~ 
inconsistent with the propel' and dignified 

, ope'ra'tion of' courts-martial, or with gene 
"eraJ' cotlfi\iEmc~in 'their integrity, Accord:' 

'. ing!y,we cbnsider that,.in the Instant case, 
the law officer's behavldr'dUring the two' 
r~(!e$I'eB:,c:onB1;it~tte~' lerror. lEmplaasis sup-

.,' 

AGiY"lodo~' 



eon exceeds the bounds of propriety to the vulnerable than his civilian counterpart to at-
extent that the only way in which we oan tempts to Influenoe or compromise the independ-
show our condemnation of such unjudi- ence of his"decisions. The establishment in the 
cious conduct, is to vacate this proceeding Navy, Marine Corps, and Army, of a corps ,of 
and order a rehearing untainted by such law officers Independent of convening authority 
misconduct. .lU. i;''iI,IS~I!t$mQV.d this Jjossibility of a threat to 

. '...... '. '. ., judicial indepetldetillein ·the services.·' Even 
d.lndepender;ce. A Jud~.E< ~oll~~not~H;'/l}ettt' ~~K~a:cted, the Court of MiI!-

swayed by p~r.~lsan demands, puBlicitairtilr iary.APpe~I$,;wassen$Jtlve', to, any appearance 
"Jlr,c,onsi.?eratlons, of perso!.lal,poj)J!lll;r,i~y." '.' ,0£".jI-.oommimd',llIttel'ltptl.l.to.Jntel'fel'e with, the 
~r no~r~e.ty, ~~r be apprehensIVe of un- law officer's perfoMls,nceo:l1duty ;88 the Court 
Just crItICIsm. aleo'hasllftt&!1>rlited thtl".M<anualllQ'to preclude 
Because of the command structure of the the relief of a law officer dllring, trial for any' 

the law .. ' officer /origina:JLY. ,Was . more l'eaao:!\l.otb,el'.!I;han ,f'eme1igencYi, OXdll!ligency."·o 

'Section IV.' PARAGRAPH 3911, MCM, U51,DU1'fES"OF THE LAW Qifj'J,i'itCER' , 
, . " ' 

. The many !1nd varied duties of the law'officerare assimilated to those: 
of"the' Federal'judge;.' They aNi, set forth 'generally'in paragraph 39b of' ." 
the Matluil.i;42 they are not diseussed in this chapter; but 'are set 'forthi in 
tne particular chapter dealing with an isillated pl'ocedUralaspect of the 
trial, as for example those chapters discussing rulings on motions." 

" 

t'._ : i., 

, , 

'." 

. q: 

d_~ d:' 
, '~'ftf~ 

1 (')11 Hie">: 'i 01:)", 'i~' _'" i - ~h, ''i ,l~"'~ IHfu'~- i;.~1 -\ ~",-- r).-:. : ~ :' f ,'" 

,~ub-!V(J'1q ~~:tA~,_td'li 19jJ;1'~-'d;.~)_nd,H,/\' "',','d'h1' , 

118 ABA CaMn, ot JudietaI":lCtbI91i11,'Oanon uJ,'" I 
" ~7,~ee -?tpra (lb .. III" ~o~,:48 a!¥l acco~p, .. nylnl text. ' 

:",E.g", United Statet· v. KnUdson. 4 \rSCMA,'~87. ,16 CMR 161 
• ~ ';., i> _ .. ,II, '", \ ),' '. ,: • '1' I :'; 

• ,'aD ~,ra. tl9'~ Tbts. Pl'oy~~lpn ,'Ill.pthorJ* "rt\let f:qf ,- "Rood 'l~alQi\.~· 
40 Urilted States v. BOyien. 11 USCMA SlUt 29 O)lR l'47 (11980).~ 

. . hi c1l.ap.telY'lIt. parai.,12b(ll<))j . .u1lN. 
~?,'!.a'i~~"'I'1\.v., ~,.,.a)c:,-, ~"V"a:~~o.bl 7:. _, :-

.dTh •. Law' Oftlc:er' (19M), contain. a cletalled 

11::~~~::~;~~~'i;d:~ij~tt~;"I; ... t.'~ ti~l/d~:.:\i,"'di l~, 1~8H 

. ""-,,(,.!t\, hh' I~, I 1J, 

:_:.;",:"l: _;!.J ~).': l' :.'" :t! "~' ',: .t::q'; ;" 
~1'IIIQY"$"IU!1tI}"kTJ ':e:I""'j (,'!t. 

11t'{j,:" ',:\.1 !{'i 
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" ',. . CHAPTER V 
:' \ 

MEMBERS OF '(!;OUR'tI3.MAUTiAL . 
, J" ,j,' _ ' " '" 

. Referenoe.: Art. 26,·;VQlliJl,,para.4a-.4d, 40, 41, MeM, 1951. 

"; , 

Section I,' 'PA>R:AGR:APH '40\ MCMr1951, PRESIfiENT OF' <lOURT·MARTIAL·. 

1. Genera).,'l',b.!! !\~l.Ii~rol!lllber'pr~sllntattJ:t!l that .pretrial ,oQjecti9llS will be ref~re(j to the 
trial is the president of any court-martia!.' convening authority,' it also states that the 
"The president·ot' a'2'ilneral</Q,ur1;,mar.ti!llJ."with.,.president oft\le ~ourt.may obviate ruling on a 
a few listed exceptjl»l:sinp\trag~ph,4Q!! (1), ,party's ·pretrial ~equest for' a continuance, by 
is assigned a' PPl!iitlioJi"shnUII';tlutodJ:l;lj;tof the,' pos.tponing the con'lening of the court after 
foreman of t41l1Jur~':''''rT.heJmlsident oi..1/r,;s,pe-;. oQtaining,tlte .a(jvjce oftha laW officer.' 
cia! court-!p.a;rtia~'op.~ll\1<tea jin 1!!;,dUW··stai;us ,iu b.', T~ial. 
that, In addition to .. nis. dutie~ .as a yqting mem­
berof the court, h~alsoroak~s,il)iti~l rulings 
on interl?cu¥>I;y.qUe~ti?n~, al)d JIW~rl!cts the 
court.' Hl~ fin!)'l In.structlOns to·theo'tber mem­
bers on the elements of the offense and (follow­
ing conviction) on the authoi'lzed"S$il~~nce, are 
not, like other interlocutory qu~s#ons.s.ubj'ect 
to the objection of other membejl~ of tl\.e court.' 
Although the president of' a specie'!'· court­
martial (as distinguished front l\'generalc6lirt­
lUartial) does have the tig\it to i6'6nsiilt the 
Manual in open court, no other meiriber' may 
do so. During the deliberations or a special 
cO!irj;-martial, however, use of the . Manual is 
forbidden.' 

2. DUties. a. Pretrial. Theptolsident sets the 
time,' pUtcl!;arid uniform for trial after consult­
ing with theirial counsel, and law officer when 
appropriate •• ;A~though' the Manual provides 

1 MOM. reg1, ~.ra. Jo~~ i ' 
2 Leeal and Lqlslatlve Basis. Manual for Courts Martial, 1951, 

p. 69., 
I MOM. 19151'. para"""Q~(2j~'. ',<,M <i, 

t United' Statdl!l"v. BWdr.,Fil~'VSCMW 9S;"31;i OMR 96' (-1961). 

8 United S'tatea ,v'."'itl~e.Krtl;0-9 etfoMW'!',r02;"<2~~ o-M.n'-21~ (19'67). 
, " ::_\ J,,\~«!1 w.'" l', ~'P':_' " j'," " 

,oM-OM. 1961. pa1'8"40tl(-Ut:fA)".;,, ",.',"tof' ,,'1;, '\), ,'; ',,',' 

~ MOM, 1961, ,parllt,67a-.-, '1,..-,\,,' f.w~ 

a MOM,' 1951, P'&t'8.. (lab. 

~ MOM. 19l11. para. 40b (1) (b). 

(1) General. The president, subject to the 
rulings of the law officer which effect 
the legality of the proceedings, is re­
sponsible for conducting the proceed­
ings in a dignified, military manner.' 
The 'professional decorum of counsel, 

.• however, is not the responsibility of 
·the· president of a general court­
martIal. 

Illustrative Case 
CM399282, Cannon, 26 CMR 593 

(1958) 

It . was prejudicial error for the 
president of the court to. call a con­
ference during the trial, in absence 
of the accused, in which he upbraided 
the law officer and counsel for both 
sides: 
" 'Undoubtedly counsel . .. were 

gt'l'iliyioii\ urtp1!ofllSsional ',li>ehavior 
., Hi .~;,:'~'~~t;t~m:;P-~~s~!.o4~1~ecol ' 

i'Ufu~a's,ti!eresP()nslbi1itY<if the 
.""" if "".,." 111~lI8i'!">Ii"~~'k<1T,e)l'e!tc'tioh' 
(.i'),i:ll), -j'~l\S.j,~t.~' .',rt~'·M 'i ~)1"f "'fll.:r.~'~h"~:'"'fJ~~'_"I\:d, ".,'- ';- ." .,,~ . 

,',' ",.,,,~. k ". t· ... Iii . t" '11' . . ''''''~. ,;~O.\l11 , ."s· &n j m ca i mg. . . 
'. 'i .. uch : CiYifJ'~ire''iicl\'WitJto t'tJieac-

"'''1''''' • ""),,.I.L. ""~':": " ".C'I , .. , \I " ..... ' ,,'f" . . Cuse, 'aonat it· ·illa· suah' .. S;c;depll!r •. 
'. '.' 'hIre rOnl his'ill!sp6tislbmtY'asan . 
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impartial' , trier df fact as' to'; ,; have: not6bj.ected thereto, It stl',Ws 
"wh.ether a matter of recess or' ad-

render the proceedings invalid by 
reason of unfairness, intimidation,.," 
of counsel and the wrongful< sip-.: ,; 
plication of command influence. 

11'1"'(2) ilelations wit.hother#Wmber8.Sin~ 
: ~t::" each~ember h~s !lu, eqUlllvo!ceirl:lIll

l 

, , .. , questIOns submItted to a vote, It, it! 
, 9" 'forbidden for the pr~sl'dept6~a coUrt.; 

. npirtial to • exert:l~e"hf$"supet'forltf'df 
rank to influence' t~e . Indeperldellt 
judgment of othelo mem6~rs.lbThrts 
where the voir dire examination of 

, ,.the'president:ofa general court-
. martial revealed, among other things, 
that he had erroneous ideas, as, ,to the 

'applicablelawi that he instructed each 
new ,CO\1rt ,on, its functions, and ,that 
he, rendered fitness"reports, on some 

'.new members, of the,court, it was held 
prejudicial error fOr the cQurt to. deny 

, the accu~ed's challenge for cause.11 

Administration of oaths. The presi-
: dent administers the oath to counsel." 

Article 42, UeMoT,. requiring counsel 
to be sworn, applies only to the trial 
proceedings proper,; hence counsel 
,need not be sworn to take a pretrial 
deposition." The oath is ,administered 

, at the beginning ,of .the tril;l1.14 

Oontinuance. ,The law officer rules 
finally on a motion fer a continuance.'" 
Paragraph 40b(1)(d) .6£ the Manual 
'also· allows :for law officer' to decide 
TImllly, wlien counsel has 110 requested, 
that the prooeedingscontinl1e; lor be 
suspended,tdespitil' ,~he ,deSire of the 

'president to thei:cQntr~.i'iBut the 
, same subparagi'aph,Me~,nott make 'it 

entirely clear, whether"j)h~,1l!iw6fficer 
may override the, PDesilil.en~".' suS'penl' 
sion of the proceedings when counsel 

~'J~~:i'- i', ,:~ 

p.r'a:'J41~, '74d. ,-' , ' ,r :~""~l 

:l!,ljllp.It,.d'S\!Itoo v~-llealll, 5" l1SC¥A' 4~, 1.11, CMlh44 <W.!i:4) . 
. 40b'(1) (0)., ': ,; , 

Parrish, 7' USC'M.:A ~-837. 22 'cMif1t:21' 'ii9661:~) 
'6'1h, ,,112t!j' Ji'Qr ,tbtljeffeqt ;ot f:"UUl'e to, \1Jd~tJV.sfj 

1iI~ cJ", VIII .. tnfrl.l-. I'PreUminary Orsanlza- r 
,: '" ' - " '" ';~ , , ',". "-11,;, 

~," jouilhmenthas become an interlo.cu­
,,,y' ,. i ,,,/torY; ,question. will ,be finally dewt'­

I.,y, .,: );iJliinil'd:iIIly; ,th.elaw o.fficer, .(57d)." Para­

l;,;';'';) 'l8'r8!ph "57«h!royjdes ,that the law oaicel' 

"1'\;;,:, 4W\llJl'U\e>.fUIwll)1on suehinterlocutoiJy 

",t:\;\,:l'(\lill,:~~tl~n$-J i¥eMtlhei Coqrt of 'Military; 
I: ,;,;;:.!I'Ap,IIea'\!t>N\np.MUctUm/"has 'stated, . in a 

. ,u; ].")': rina$e;)whe11l\i;ICOJ,lllliel did:, I10tQbj ect,,;to' 

" ,'i'l, ,i.' the'ilil'e,*dentl~;armQuncement' of ,an' 
.. ,;,9;djourr1ment.:";thM"i~tlilWaS" erro.v for 

the ,Iawioft}i:lel' tl11.oVellride"th.ls'·~pre. 
rbgativei oithe ,pilesiden't!l.tlby.dectar­
inga recess' fo.r"tlie\',Jjjui'p.ose; o.f 
changing the, president'S'lllll1d, I;IS' ,to 

,the need for an ad.J(I)urnment;~~ . '". 

(5) Spoke8man' for other nieml¥:rs.''1'HI! 
president presides over clR~,~d i s~s­

sjons;speaks fo.rfhe cour~ 1ti.':\l~n,Qunc­
. ing result Many vote ana incllnfer-', 
ring with the law officer on any 'ques­
tion of law and procedure,17 B~cause 
he is the~pokesman of the court, 
unlMs 'hlsremaFks indicate otherwise, 
they are itriputed,to all membersofl 
the court.: ' 
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Section II. PARAGRAPHS 4a-d, MCM, 1951, QUALIFICATION OF MEMBERS 

1.<; General.'. Article. 25, UCMJ, specifies 
which persons possess the statutory qualifica­
tions (as distinguished from eligibility) to sit 
as members on the trial of a particular accused. 
All members must be on active duty. Any com­
missioned officer is qualified to sit as.,a member 
of any court-martial;, 19. a, warrant 'officer is 
likewise qualified, except for; the trial of an 
officer;20 An enlisted man maw', sit, as ,iii member 
only when an enlisted accusad,has,prior to the 
convening of the court, mm!ie,amittell request 
that the members, of, the '.collrt ilil,61ude enlisted 
persons. It has beenheldi"however",thata 'dis­
charged,prisoner.sel.'Y4nga, Illili~) sentence, 
is not an "enlistecl/man'!; to be ,ilntitled to have 
enlisted rriembers on his coqrt-martial." 

~. Civilians. No ci~ilian accused is entitled to 
have civilians or enlisted ~en as members of 
thll; ,court, £0.11 ti).e,):eason t\lat there is no such 
aJlthorizationin thll Code." 

," ' 

,·3. LegalolDcer. Neither"the,Manual nor the 
Code probibjt$.; ,a legal, officer of the services 
from sitting as .a member of theCQurt; in fact, 
the Manual encourages the appointment of such 
a member on a speciarcourt~martial where com­
plioatedissuas 'of law are,anticipated.28 Never­
theless it has been stated that in order to dis­
courage the. practise, of creating professional 
jurymen, the participati611 ·ofa legal· officer 
member Wil) be closely scrutinized to insure 
that, by vi~tue of his 'legalbackgtound, he has 

18 For the procedure in selectlne. addlna •.• or excuslne members see 
cb. 11, SUj:lt'4. and subparagraphs 410, d(l) (8) (4). 416. f. MOM, 
1931. 

19)(0M:. 1951.,~ar8~ 4a; Art.,25(a), UCMJ. 
aoMC., 11l51, 'Para:: 4a', Art. 25(b), UCMJ. 
11APl4,1803d, R..-an. 82< CMR' 918 (1962). 

2i 4C)h7081. ICovert, 16, CMR 465, <1(154) '" re,v·~. on other II'rounds, 
6 USCMA, 48. '19_ CMR 174 (1955), then dlsml.i!sed by grant at writ 
of Uheas t ~orpU8i ,'for la'ek ot jill'l.dletion. 

u MQ~,f ':,1931, p~ra~ .d. ' . 
II Uniw. -Statea 'v. Sears and Lenzlnll'er, 6' USCMA 661, 20 CMR 

377 ('988): "o"~::,, ',., ,0 

.UClMa •. "A>'l't., 24. ~,;,f 

M ~P¥', 1~~,1. »a,~""f ~a. 
aT'MOM, alSl, "para. _',4!l. 
M AiIl'i6oJtei '1 Nbvo,eo; 
lIP ~ A(h.l0~uN.~v 'QQJ-f'~~~».rll. i.~p, lIS. :', i) (. 
"Alb.Q9f·1.!~. • .i/i!) 08'~Bl!'. ,J'., , 
8qj6"':f;'Arl::_~n"'~'-!{; :Y>lJ, .' ,'il:· 

112 M,q:M. ,19,15.1" para., 18. I.' ;,1 ":, 

not .improperly usurped the Junctions of other 
members of the court.S< 

1 .. Grounds of Ineligibility •. a. Gfneral. The 
CodedisquaJifies a member who has acted as 
a9cuser, ,witness for the prosecution, investi­
gii.tin~,~ffice!, o.r. counsel for either side in the 
sl\jUe, Ila$e.~! .'.l'he +VI.anualma~e~ 8. member in-. 
eli~i~l~ to ,sjt 011- a court-martial if he is in a 
~~lItpt> ,of, ~l'rest, yoni!!lement or suspension 
"rolll rall~.'· . 

:b.'<6erv.ioeregulation81,"The availability of 
celltai~).! perilbn/i 'i'llrl detai~ 'may be restricted by 
del1at'1llnen1JallflrllgIWla1Ji:C!lns}''47:; Some restrictions 
impo'Sedby ·Army: r~g1ilations are as follows: 

(i) ChdPla~'n~Chiliphliinsare. not available 
for ap:p()irtt~eht lis a inember, investi, 
gating officer, taw officer, or counsel.'· 

(2) Medical and Dental Corps Officers. 
"Exceptwhel1 regUlations'specifically 
stipulate to the eontrary"such officers 
will not be detailed as memb.ers of 
courts-martial. ... "'. 

(3) 'Officers of Veterinary Corps, Nurse 
Corps, Medical Specialist Corp8. AI­

. though the regulations pertinent to 
" , the utHizationof these officers encour­

age their assignment to duties most 
i, c(m~patlble with their specialties, 

,there is, .. no expvess prohibition as in 
the case of Chaplains, physicians, and 

" ", qde~tis;bs, 8.gA'inst their appointment as 
>i "members :of courts-martial. 

't4),,)WOmen'8.Army Corps. No restriction 
", "e~stsl\gainst the appointment of 

':" 1\V1\I(!:hnembers of courts; when the 
"n~pelis~(Fis:a. WAC, themetnbership of 
"l)iIie'·'/)Oli1't'sn'ould'include WAC per-

" $&~Ill'$\\ 811) <6.-valJable.80 


