
iII1lil''''",i''~ 'j oitltcommarrd' or" task 'force wht!l 
1lI"Iir,ean: expllesslyauthorized by the ,Ptestdent'· 
Sel~retaI'y of Defense to do so may appoiI)t 

fo try an accused froinanotlHlr service~'" 
, 'possible, at least a majority of"the 

'should be of the saine armed force 
>~~j'''''~ 'accused.·'· , 

'Rank ofnlembers,' While not mandatory, 
senior' inerrib~F' Of 'a' court-martial orflie 

court officer should be at least art 
captain or his equivalent in .the other· 
services." 

'llus~rative CftSe 

"",t;,v, 349258, B;ranford;.2 CMR 489(1951) 

, 'IWhere,in the geri~rai'cburt~martial of i cap-
, . a member of the court was a lieutenant, it 

be assumed in' the' absence' of a' contrary 
!l\d:l()a1;ion . that, the convening, authority, prop­
e~li~,:exe:rcised ,his discretion in'this'matter; and 

is: no error; particularly' where the ac­
declined to challenge the' lieutenant after 
given' the' opportunity to,do sd. 

Enlisted members. a.General. If an en­
'accUised has', so· requested, the special or 

ige:nel:al" cou;rt,martiaL ' which tries him shall, 
at all possible" be composed, dfat least one­

of enliated,members from a unit other 
accusedis." While . ,Article '25;(c)(1) , 

)lJCMJ,states that an enlisted member of the 
. shall . a "member" bf the accused's 
the ·provid~~.:,~ha~ . ~~,. canI)ot be 

".'''I!'U~U .>i'."", sam~ unIt. Un,der the law in 
prior to the Code of Military Justice 

was a similarlimifl\tJ,9~,Il~ ~o enlisted men 
I "a,ssi:gnEld" to the same umt.·' A)~hqug.h \he 

Of·' thelimitafiorliwRs' t\flf)'rgvenf ill 
in. units, the wor,fl\'a~sfg<ned" was at 

time restrkted to. its tec~ry9,~lj mT~Hifg 

:~lKCM/'l~/j:ll,~'paia;".tD: ,''I':,'' .~t;' " ;,Y", ' ';!).')Wl.:) 

}~~c~. 19~~{ pa~,. 4Q':(l~j , . _, _'! ' i!':d,"'~\~'iJ'i;1 

"" ':.~~:tit~:~~',·ii.r~.~;~~. "J~n6erht~\g th~' ap~~I(,{tineli't of i 'eh1IZ~:A:J 
'm.\,.""'tb.~).'t." -', fl':,":' . i" /iq- :"'Ll 

.~1,~ yt l~~f'~~\'tn(!Wie .. e,' _41., ,S,ta~. '\ ~~7. ,q92~~). ,/\ " I -';'N S 
38 dM 836866 ... ·'Quim6o, '2 Blt-ip 297 (l9~9) I. 
.'1ll,:MdIt].-:-1961. parj~':4a.l t;.' J., L. ' :':, ,; : :",. 'r)!j'j 

~fhl;t;j~~.JH·lh UI·J1UI-61J"':,j"~,,,>·,,_'r>< H \, ",'- "~~ )"d' 
'!;t,f.iM ~98'8i~.; S~Qtt\. 25 ~IQ~'n 686: '~~~j !Sa) ~,(dhlmJ"S!!~·.ior. )~ltm~'1 

oletiW{lfth{~~t'denee).: t ,1-_"jf;" .. " ' .. q. ' ,>,., ' 

and Was' thus 'held not· to ,apply to attachments 
or presenee"on special or temporary duty.s, 

"'1)"/:. ' /" . ,', '; " 
b. ,Definition, of "unit." 

·,The,word "unit" ... shall mean Il,ny 
:~€iuiIWI,}~f~a~1ztld1!lody,as defined by the 
~e(itetar~lb'f'~'15e]l~rtni~nt; but innocase . 

'sli'alniflYe' a"bcidf hillg:~'r,'ehe.n II compl1.nYof· ." 
, the A,~mY,'i:a, Sqnadj;o~ of W~ AI~ .,;F,?!ce, 07 

. a shiti'~'cr~w:[W'~}t6ld:ycorr&ilpOhaing to 
one (jf th'em (Art. 250 ("2) ) ." . 

, ", jo,'" ',' '.". 1 ",.: -, 1- ''",' ',,',_, " \ 
In the Army a dlstillC~ljJi\W!p.a4~ I:!~t~e~nr~g­
ularly organi2;ed :'To'li!":un:it!r~~$If~Mpfl\!lll,ry, 
tactical rtlissionsand "TD'''''urljlfs, concerned 
principally with aiiministrl\tiv~ ..• !lji.t!es:' While. 
the forrtlef can M'desiglj.ate,<j on!YJ>y alj,thorlty,' 
of the Secretll,ry oftheMm:y., tll~l\ltt~l' h Illb 
cording 'to regulations, can be desfgnated by the 
head of a Department of the 4rmy agepcy',or 
by a commander of any Army field"CP,\ll'll!l-)ld.1'? 

The numerical strength of unit is not con­
trolling, provided It·falls 'within; the;:'~cial 
definition of a "unit."" Despite the 'large size 
of, '. a 'particular' organi'Zation', enlisted mertlbiits 
of it are disqualified frolil'sittlng'on the COUl'tc 

martiabof an accused who ,belongs to the same; 
unit. For instance,' in one',case,<.,two,enllstedJ 
members ot the.'couTt were assIgned ta the Ilame' 
administrative . company,'composed', of ' over( 
1,000 men 'and afficers,"aswas .the accused; The' 
,accusedi,howevel',"for' all'duty purposes'.<was 
"assigned" fa ;a seplllrate"pl'ovisional company • 
Nevertheless <[twas held;that the two enlisted' 
members were';.disqualifted. for'thereason\ that?· 
an individual'cannot"be '''aSSigned'' to a '''pro-' 
visionnl" unit. Nor did the fact of the' large' 
size' 'of the campau;)' to which fue accused and 
the'ttleriIbevs'wereassignMnlake it any le'Ss the' 
U$atne-;unit"';'I. "lei'·; 'I" ,','I' 'T<f, ,,,;.1.)' J, 

'f':';'; 'Wffh l-e~Jil&i tSJtlifl 'ke'cilHi'd'1!<\rtt~'n: 
tion, as the. size of the A~my units is no 

'''tOIl.~~l'''i>jjl'.UlatEitl i1W'stlttu'te,' we do not at" ' 
i!~"i'. ~.~~ rt.~ !I!!!'!!' 9'\~;"","""""" '''te' "f"t" I'" 
."q'~ , \\ji~MiIIl! \oi' ,1l~1i\"l\n ,~n "m. 0 app y 
'>4ihehtl31linll' \'·ttnWI"bt, \\cotnpany" to military 
'llb/l'ie~'b¥lja'M'upartic'i1iar 'strength or,com- , 
position. Obviously, as it appears" here, 

~coit'lpah1~~h Ifg' ti'ow;Q~ganiz'ed in'pin: ,~~rvi(!e ' 
m~y,:':V~IIY" '"wi~e1r.'ii,i,~,their aut~~r!~~ 

. ,!\Ji_W, lM"jt\ep.:actual.,s.trength "QIj,~ 
fluctuate from less than that considered, 



~.v 4IlIq!l~4J!>i,p'~tbon,i(!) mor,ethlln 
bai1b\lil~Qn).,illl!l!' ,<ile~en4ing ,on operational 
elligendes,' and the, desires of a com­

" m:allde~. 

W:#~re;,h~wever, the accused is te~porarily 
at~plj;ed,to a ,unit, for administrative conven­
ienOIl, 4l1dn", the t;rial o,nly, it has been stated 

that, enlisted memb;e~s of that unit are not, 
disqualified from, being members at his trial.42,' 

8. Number of members. General courts­
martial sllall consist of II law officer and not leSs 
than five members; special courts-martial, of 
at least three members, and a summllry, court­
martial, of one officer. 4. 

S~~tion III. rARAqRArH 41" ,MCM, 19lil"DUTIES AND CONDUCT OF 
MEMBERS OF THE COURT 

1. General. The president of, the court func­
tionsllssentially as .the f()l\eman of the jury 
and()t.b,er members act as jurors. Consequently, 
with the Ilxceptionsspelled,out i,n the Man\lal 
and Code, which are discussed elsewhere in 
this "teftt, their duties' and condUct are' regu­
lated by the same standards applied to civilian 
jurors. 

2. Duties.44 

, 3. Conduct. As in the case of the, president 
of, the court, a, member may not become a 
"champion of the prosecution" ,for the reason 
that ,such partisan behavior casts, substantial 
doubt upon the fairness of the, trial. 4. Private 
communications between a member and a wit­
ness during the trial are unauthorized because 
an accused may thereby be "depri'led of. his, 
rights of confrontation and cross-examination. 
Whenever such communicationS' cencern mate­
rial aspects of the case, a rebuttable presump­
tion ofprej udice is created. Likewise personnel 
ofllcially concerned with tile case"should,hold 
no, Qff4he-record conversation 1.\Ijth/court mem­
bers. In one case while the cOllft Was recess,ed 
fori ,an out-of-court hearing, (!)n" a, mot/Un :Il()l'"a 
fi'ndhlll' of not guilty; the staff, judge"ndvocate 
flll'llished the president of the court, with, a legal 
au~~,r,l~iige~lI1ane to the motion anll"lIiscussed 

, ',:1 

"I""NCjl14','2~",Ol)()k, 16iCMR 404 (1964).,(','" ..... l1ttcJe 2lio Je.l)ot 
.• xIl.O~ !',I"tOl the\ID'le when membership In ,t)J.e same unit I~, dtequall­
f)'Iha1(lIHV;(lll)l:. at/, the thne 'of corliiilisslo'n." of til'! oftlh1se. or '. (2) 'at 

t1!1ll;;~~~'~~;~~!t:;;. times? Qufte qlearly. the -Article- pro-
~, ,i,~, r'e same unit at tb~ time _of trial 

" ' (1 

on the ftndin,s .and sen_ 

the principal of law InvolVed; thereafter tile 
members used this information to overrule the 
law officer's grant of the motion. It was held 
that the conduct of both the. staff .judge advo­
cate' and the president violated Article 87, 
UCMJ, prohibiting unauthorized influence of 
a cou1-/Dartial :'6 

. ; ,[T] he accused is entitled to a fair 
and. impartial trial by a court uninfluenced 
from outside sources. Every officer serving 
on a court should know that it is not in 
keeping with the spirit of the Uniform 
Code of Military Justice for a member of 
a court-martial to discuss with unauthor­
ized persons a case which is pending and 

.. which he must decide. His sources of infor­
mation are those which are recognized as 
part of the military judicial system and his 
decisions should be predicated upon infor­
mation obtained in the courtroom. 

For the same reason, trial counsel should 
not hold an unrecorded conference with a mem­
ber of the court out of the hearing of accused 
and his counsel. 47 

'. \ . ; '. Illu8t~ative. Case 
lIlU'flftedStat~8 v. AdI),m~k, 4 USCMA 412, 

, 15CM~A12 (1954) 

~'if'he~ccused ~a:scharged with dishonorably 
failing to maintain funds in his bank to honor 
checkS uttered bY' him. Some of, the ,checks were 
presented for"payment very qUickly after being 
ut.~~V~d;, »'.;pa!\lll',,9I1o.hier,, wheA~d testified for 
the proseoution, ·during a recess conversed with' 
two members of ~11~ c~urr~qll(/~rtilng the time 
required for and the practise of.,clearing checks. 
The details of this conversation were disclosed 
for the recorll'of 'tri'al and on ?Joir"dire el(IIIJl-. 



of the members, following the reCl/Ss. 
defense eVidence on the merits w:as pro-

t\onand the right to aIlpellate review will 
become valueless if witnesses may com­
mUl)icaj:$ with court members or jurors 

V ... ·~.·.nion: The action of the ~~mllers of the court ,0)1tside"thepr,esence of the accused and· 
1" . "otl!.t\l.e.reool1l\.": Rules of evidence fly out ,n conversing with the witness was ImpIToper, . : (i'1illJ.:*-lndow d)111ill,g, such private consulta-

... The Uniform Code requires that all tions. Of cours~"t!)e impartiality of court 
court-martial.I1roceedings "shall.be. made .•. ' lnf!i:lb611Corl~Jilft!tiM!)jeb~.1I justly sub-
a part of the recOl;d and be in the presence je9t to s\!spicjQn If"t\leY ~J;'~ per/llitted to 

""of theacoused; the defenSe' counsel;' the 'consultext~i:islveJy;wftlnlie-witnesBes of 
trial counsel, and in general court-martial, . one 'part yOi' the otllel1",Ai1!ld~s courts 
,~ases, the law officer." Artlcle,89, 50 USC have often elriph~sl~ed ...... not only must 
,,;li1~, ".,.., . .wrong be, avoided, \(pubUQ contidence in 
ro,.;, , ," .. ' • . •. * the judicial process is to ,be 'maintained" 

(0 It is:obvious thattheright Of dotrl'ronta':!i but tlre'appearance ofwrong,k$lwell. ' 
,\i. 
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CHAPTER VI ,I " •. 

\; REQUIREMENT OF RE'PRESENTATION, BY (JOUNSEL " 
';'" 

,'! )! -

, ",' i'i ' 

. R.fe~."ces: Arts. :2~, '86, 88;",46f.il7, UCMJ { par";· 6, '42~5:1, 61 (f'.) r 1i5, 1i6,' 
MCMil~6~; PA. :Pam ~7,,10, Trial CdUil!ieUialfdi!;P.f~n.e_ CO)lIf$ei.; 27-172, 
Eyid'-e~c'e '_' - '.', " "!,",,,)- ;,',- I.,; '-" "~" , 

",.;',:' H ;;,,-Z-"~'-"",:J" ,', ,_<:,:,\~;,'t";,\1 '" ';.,; ~" .,-.';,; 

;:1 .t;lti~,i~'iJ!tl(:, ',b,t')' , 4;, 't,:, 'I .. .'.,(' .. ;;, 

: ".""" :.,':"1d:."·1."",~!st!lIn:J..I!tiINTRQV;JJ~;o:ql'll)i~.' :'9'''~'' 
-' ,":,;,,' 

Th:~cQ,lj.~t~~·\vU~·,;re~tthl;j .~electiqnof· apPointtl4:co\ln~~1 for both 
sides, an4 ~hia\r,.];'eqJji.it!\4 ,q,u~liftqlj.tions, as, weI! as the'right .to representa­
tion by individu~1 counsel. Generally speaking, the discussion in thjs 
chapter is limited to the right to counsel from the time charges have been 
referred for ttial until the completion of the posttrial interview by the . 
staff judge advocate Or legal officer. The law relatillg to the retention of 
counsel' beforiivthe tefel'ral of charges to -trial is discusSed in more detail 
elsewhere.! 

.;SejltlqnJiI.PARAGRAPHS 44a, 46a, 61f, MCM, 1951, APPOINTMENT OF COUNSEL 

PAR'AGRAPH 6a, MCM, 1951, QUALIFICATIONS 

"hReq1;lire~ent. The convening authority 
must IliPpoirit military counsel for special and 
gapera! courts-martial. For a general court­
niartial,fue appointed counsel must be a judge 
1\~~o<;atE! or law specialist who has 9.ualitled as 
it: cl'Yili/m lawyer~r has been graduated from , ,J" ,,", " ,. 
,Ilnacyredited law school-and has been certitled 
IlS competent by The Judge Advocate General 
of hili respective service. A member of the serv­
'i8e'wijoljJ Il<>t a jUdge advocate or law specialist 
&"~$tli¢quali1led as a civilian lawyer (member 
of'- a'bll.r )';2Altho\lgh these provlsiollS of the 
Code require higher legal qualitlcations of the 
nonj.ud~e,' MVo'cate, Army regulations relating 
til, a'PP'ol~ttit~~t:,tn The Judge Advocate Gen-
, (, ,"~'''',~r ,,~ ,,',)1<, < ' 

fii~l>r ,,(-,,;t ;,".~r,,~,,-), ",: 

l'nA"ip"~M,.,:i"'2''-''EvJdenceJ (1'962), pp. 102-118. 

.'&oilil jjft'~ " ,,~~J'~ 110 l 'It,t ..... !:!.-' :'-:'-' ": I " '\ 
.~~i, ll"~R9~'!, 4~\J'\'II'!''!fr~8''.J;J.}I i40-!OO (. Ap, 61). 

,. ::t1,Cl14IT.J~.r.471\4"av:#j\I.){Jtt./J:'~r.no_, 11S.,'.~G,:--1\JI.4 HlC®mpanylne 
teJ;,t;',c,,: '(;" '>;';;". , ;,' <'f.~t, ~:, ,!,I;',1' :fI-L\.,_ ~',~,:'. ,'~, -' ' , 

"tre1a1f·(A¥t\i<2.iJ't.\)'JI"li-J, ';h,r):; lot t-lY \ Hi' "'. ' '. -~,~ 
'tl-MOit~· lin, para. 611'(1) (smph",. added). 

ez;aI's CorJls re9.uire the applicant to be a quali­
tled!lliwyer,' FOr 8p.eci(l,l courts-martial, counsel 
need possess no regal qualifications; but if the 
prosecution is legal!y'qualitled, then the de­
fe'nse"col1j1sel' 'df' th~~!tpeclal,COlil't-martial must 
possess 'the 'eqllivalent q'liallftciltions.4 

2. Elfect of nonappointment. "For each gen­
eral ... court-mfWt'fll;1/iflheauthority convening 
the courtshltHr app'tillnt"a trial counsel and a 
defense couns!ll".~,.~thl!r with such assistants 
as he deems ,necessary or appropriate!" The 
Mafiua'l'·ltatl~i til" 'theseCodal requirements, 
with 'respe'cu't@ud:efensec()unsel, are "jurisdic­
tion!!I,"'!' MI'i!I'l :s:ta.itles' that a "general court­
martial' 1tM~1 :'l'lUlllty c(l'niltituted unless the . 
aippo1llted~e'1'~n§e'''M'Unsel has been certified. 
• .;0' 6 !,Tfi'ei·<fiAi\r; ':JFbi'de and the Army differ, 
howev~1';'6ti:it&te ~ect of failfng to appoint an 
ex4$t'fig<'l;tt~\4'fi~.htle1f!el\se counseL at the ,time 
the cou~jht~'h~ttei!i;{t1Te Air Force according 
itltis,j\V'''j-IIi1WI!tHllliolfiW) llffectvoiding thllentlre 



ij~EidhlgS,' and the Army, Qn·the'Qther,'hMld," 

'the . .omissiQn as ,an. error Qf.lproc~dur.eJ' 
·Qr may nQtprejudicel the a¢eused's., 

adequate vepresimtatiQn:' In "iew :,.0]' 

prQnQunced reluctance .of the United ,stateS' I 

of Military Appeals to. deprive the ac­

of the many prQtectiQnsaff,Qrdedj>y r.e­

.Qa!~i'lll~, as distinguished from, '~anQther trial," 

:ll,lmQst \inthinkablethat· the CQurt will 

the Air FOl1ce view.' This may be so. 

when, thequestiQn QffQrmer' jeQP-

sentence limitatiQn, .or sufficiency of evi­

to. authQrize a second prQceeding is· 

as a defense by the accused at any sec­
for thesanie .offense. 

the CQurt will view; the etr!)r as 

a questi6n' .of specific rather than 

prejudice !sunClear, however. lii'Krlts­

R~ii~a:8, 8upra, the. Court vIewed the rilpte­

llIttltion by $el~cted nQillawyetcQunsel as .one 

lIeneral prejudice-autQmatically reversible 

That was a ground-breaking decisiQn, 

"'''mAr', _.m e~ample, .of the CQurt's, "rule-

ma!j!ipg!kpDWel'-...4I\ld. the ,general-prejudice ap­

p:Vril)ch.!mll.~.thus hai\\~been i.ntended .only, to 
stabili.ZE!i,~vh~wAnterpret/ltiDn. When,uPQn, 

theneii:et'~f ~polnteddefense cQunsel,accused 

has· aons'lirftedmto: "btl; Illepresen ted, by certified 

app6i!lte4,a6&iBta'!1ib.def~n$ercQunsel(absent any' 

indicatiDn :i·'il~,!"JPl'l~i!llhle .. "illommand influence 

thrQugh' manipulati~~eojjjlll'ing ,Q£.,relief ,.or 
apPQi\itment~~O . the' ·O.bl1r,ti.imliy, [lwelL ,apprQach 

the mQre familiar'M-ea ;6:f!'~~elerlcies in ap­

PQintment .of cDunselaS' io,rtilYtin'viiivlng.,specific 

prejudice .only. ,i •• :' .,.... 

The accused's right ~ ,b,e .f!~Jlr~~en,ted: W, cer­

tified military cQunsel if' im,.PIl~mnhr~QW:j!Y¢r. 
AlthQugh he way make an inf?rmri1:w~ly,~~ .of 

this, right, hts.excusal.of aPWII"'~r~ 'eertlfied 

counsel wit~o,ut bei~g IIdvised()t,~I~,;\'l$hts by 

the l,aw 'jIffieer." mIght wellgive,r~s~to gen.-

era) prej~~i~e.12· , 

Rank. io1'; cel'hllied cQunsel as sue\ii, ianDt by 

itsel!fan@velll'idingfaCtQr in legal qualificatl.on., 

All certified. c.ounselare .pres\imed. c.o)ll;petent". 

and' ,accused has no. right to', appointed defens.e 

A:CM' 6164,/But/eY, 8 CMR 692 (19()S) .(appoin,ted defense counsel, of par.ticulari '!rank' or experienc.e.13, 

decel'tlfied prior to trial, accused excuse'd assistant defense' M h d . t db' d' 
arid was,' represented by certified Individual ,military, cQunsel ,:9reQy~r(1: I' , ~ ,~n 'ac,CUSe."l~\,:represen, e Y In )-

~uesU!d). A ,'rpa,~orlty 'of. the ,board found this. "jurls- V;~'~M~.ilf.iL '~Ji·'.·'t·, .t~~; ,,~?u.:,p.'S .. ,e.:,~ ) .. ,t :A'~',' p. _~~~s. s. ~b. I,e, .•.. ~o~, 
, a,1l~fl,1.ll; c ·.~I»!r,J ~?NJt~r :,?, , e J umQr . ? an el'l'or." The dissenter' thoulJht It' was only "a-eneral preju- i ~ 1 t b t d 

eM "'972, M,C.r'hy, ' eMR 329 (19631 (appointed d"en" the. sf!).· ,su· oJi(finate,Q~ trial cQunse\." Under 

separated from service before trial, accused consented to other· "cj;fcllll';lsta.nces ,however, the official reI$.-

'~\;.~ntau,~,n :by ~~t:I~:~~ ,:~~O~;t:' 0;8;!:~~'~~odt::i, ~~;h~~:\ \ d~~ioot4imf:-Ji)'&~~~lf!~~d~~ft\ci'ei's 'irttth1H~ff~et the 

the ,h'oum"'n,". It wa. not.d that UeMJ, Mt,. fre~dQm ()~,a.ction of thesubQrdinate; and seri-
~ef~nSe counsel t9 pedorm poPy of,(th1a, 'k'lI ,t~~\(\:l-""·':. '" w,_·., ",.', " 

.0un •• I· and' tlie '''.',iI· ,Ull h.d • "hib\;<i'~" QII .. \~) "'lJ!eUI,,,.,,e~ll6~ 'h~s ·'pro!f~gsr6nat'oudgn!telJt. 

!~;;~':,~b~Mun8elofhtll':OW'~'ChoJC"e .. , ·'n:.'-I,I ~qH 'r-i'.tn rh
h
,,-"'9;-{(d""'; I 

,,~ .Ul\lted Sta~ ,v. K_~a$~,~\l!kas" !~, 1J~GA 6Q7,J6: ,q~(R,. ", 4t ' 

(accused ~pl'eBent8d' br, Wot(J,awret Individual: mtJI",f~) . O~" ,a, 

he had requested'~,a~<I,Ulf~aJ~n! \,\V0'1 Off t~ .IIlui,q~~'''r-' 
convicted on the oth(U' two). The Court held 'that stich 

at a /Jenel'.1 ~I.Ir~m"~lt'~l, an,,~t; '~F ~ r.9~!tIJ.~.~~tw:ye~)! lbpt' 

of, findln$" the proceedh1a-s, vold~ It l'evj'!l'sed pn Y, the con· 

alnd allthorized' a -l'ehearin.t' hh those 'lIp~cl'f\&llti d~ 1 )~,~" n 
'g°:S,ee ,Ul)lted Stat~s v. Tellte,,,, 18, \TS:f!1~A! 82~f'~':~~!,jA~'H'1~lh 

(1~\~ 'MCM, 1961, parti. 611. antt' iii •• .'appi"'Ba ; at t6'11. '(.tu :Jl1Hl-B 

, -~!$" A.CM 18585. :JOhn~II;>n, 24 Cr4,R' 61181: P_~~u4fJlj~~;p,h5914Jb31110 
N1i6,'I'),i,ACM 1l220~ Gudohba, 20 CMR 864 (19,51i). _, 't' 

il\' V'i;-Unlted' StateS ~,'Tellle'l" 1(1' USCMA 32R, 3'2'eMIt,-SU{ (Hi~@O! 

I~jee Unite? State!l v. Haynes. 7 USCMA -477, _ 22 CMR( 26~ 

'('1~1S7).1' "',' ,;:" , _ '~ '(;'",.;}JU'!(~HtJk-'d 

:\JI! ,~d~n: ':." W .. illwrlll~t, '~72_ ',l! '~', :335'1'; (1.D68 ~ ',:-eN"; _c.~~ )~!~f .• ~l 
In~(cate If tbe rllJht, to assla-ned counse depe~ded, on wnttU\'el.· 'the: 

,'oftlinse oba1'led' Was 'mI8demei\nor' 01' a felony.,:1_ i r \,'1., .tsrij: 

004-42, Cu}p, .3~t14 .. ~¥, ~D. n.' (u~pl!~1I8~ed)." W);-;".'I.:il:lf.r..t 

;~i~~~'f;:~;:'.~:':o.;~'d Quip, 14 USCMA 19,9, 33 CMR, -411, (~~63)' 
.t1 ' ," thati.tile'6th '..tm\irldthei1t'dttlin!o~'ap~,~ '~l,4ti 

Quinn ,tboua'ht i~ did apply, ,but th~t Cons-ress', Co~a.1 ,~~V.v,'tr 

eonce1:l)lna- ,000unSe)- before sp~~al' coul1:s~mal\tlal welle -. 1 .... 01\. 

bb"ritpll'a-nce' with,' ·tM; ,Afnertdmefl't., ',J udlre Ji'8t'K'uBOn 'Ind~ted) 

, that t1i", Ame~dment-a»pJlea"iahd_+th8"Coda}1'P1'ovI810n81Were\ 1n;\1 .. Ud\ 

, tliel'eUl;ldel', but that the aoou8ed"had, 'oohdbted"torl1'eJlte8entMIOti', by 

nOnlaWY61' counset" and' had tbereb)l wa'lved,·the 18sue h~),thls.:"oa8'e. 

a 
,,_ .• _, has 

'state 
'll'''cQnstltutlonal 

r::~~~l:i~~~~~!0~~~~~:,~~, the'state>! One 
1'1 1>'<\\ti"w cQncluded that thel'e"tsno 

r:~r:~~t!,~:";'~ ~! Amendmen,\; tQm~dQn-
Pi "ill'terp1'et!l'd· 'by the ' Supreme" 

.not ef,lliaJly'; allply'~o ,i!P\icj~L 
, it· therefore held that' in­

, a~c'lj/;ed, h!1ve' a":;tfkllfto ~p~', 
'c.ounSel who·isa·lawyel',16 '11he i 

~~~~~y~'mI1~r~'~p, div"e' ~1.'gP.elPll~tli\"l(s)!p' ,fi\1()llg" beln~!y~~~' 



, 

!" 
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i. 

,·\tI1l1tllll'!YJlI6h:lIq1l.q~emeiIts., of the. Code. and 
l\MnuldlJ ItIiJWe.Wr,i if<.the ~l'ial cQunsel Qf aspe­
cfM~iUQUi!)t4ifltrtfllllds" a judge advQcate Qr a 
I~W\l'e1'jetlie,.'defense 'cQunsel must PQssess at 
le'a:sti llq:uivaIE!lit legalqualificatiQns. Where de. 
flMse'uounsel:ddes. nQt 'PQssess such qualifica­
tions, '.~he' Mimual states that the jurisdictional 
requirements have nQt been satisfied. With reo 
spel\t'to this' equali~atiQn Qf CQunsell, the CQurt 
Qf iMilitary Appeals has expressed its desire fQr 
cOlilpliancewlth the spirit, as weH as the literal 
meaning, Qf the Co.de. 

• F~r in~tance, the Code does nQt expres~ly 
require thatc'omIilel be anofficet,"ajthQugh 
the Manultl dQes)' The Court has held that 
this reqUirehtentls consisttintwlth the'spirit 
oHhe' C<>de, .expres~es 'the clear . intent' Qf' Con­
gtess, !ind shQilld becoinplied with;'" MQreover, 
when trial cQunsel was a certified lawyer, and 
apPQinted cl~ense cQunsel a lawyer but nQt 
certified; an A11''>FQrce' 'board held thecQurt 
nQtlegaHy cQnstitut~d within the letter lind 
spirit Qf Allticle27,' DCMJ, and the cQnvictiQn 
subjeet to', autQmlltic revellsal. 21 

In' Qne' case, . however, bQth trial. Itrid .ap­
P!lh1.ted defense 'counselwete noncommissioned 
wllrralilt officers, but befQre trial, the' defense 

. .. 

cQunsel was. CCilll1missiQned. The CQurt held thllt 
althQugh the apPQintment viQlated paragraph, 
6, MCM, 1951, under. the circumstances the 
errQr WIIS technical bnly,and did nQtprejudice 
the accu·sed.22 

4. Appllintntent 'of assistant counsel. The 
CQde dQes nQt require the IIPPQintment .of liS­
siatant trial IIhd defense cQunsel,' but merely 
stlltes 'that the cQnvening lI11thQrity mllY IIP­
point "such assistllnts liS he deems necessllrYQr 
IIpprQprillte:".,' The' Manual cQntllins II per­
mIssIVe provlsiQn' thllt: 

.... It is ~esirable .tl1l1tll.s manYlISsist­
lint defense cQunsel,as IIssistant trilll CQun­
selbeapPQinted,· IInd"tl1l1t .officers be IIP- . 
PQil)ted liS. assistllnt.deiense· cQunsel lind 
IIs~istllnt trilll,oQunsel.wh6 ,hllve CQmpllrI\­
bl~militllry experience lind: legal qualificlI-
tiQns." . 

If the IIssistllnt trial or defense cQunsel CQn­
ducts the CIISe, his qUlllificatiQns must be the 
slime liS if he were apPQinted cQunsel. HQwever, 
the IIssistant is nQt cQnsidered to' "cQnduct" II 
cllse if' the apPQintedcQunselIs IIlsQ present 
during the Qpen sessiQn Qf cQurt."' 

Se~tionHI. PARAGRAPH 37a, MCM, 1951,.A.PJ.>QIN',l'MENTOFlSEW CQUNSEL 

t1nIike . .t:he restl.·ictlon Qnllppoint!pel)t of neo/ 
members to' the cQurt,pllrI\grllph '37dQes ,nQt 
r~quire IIshowjll,g Q{ gQ<\4 ~lIusefQrrelief Qf 
counsel after arraignment. 

TO' the extent. this 'implies thllt gOQd clluse 
need nQt beshQwn fQrrelief, Qf cQunsel lifter 
arraignment it is errQneeus.2• The cQnvening 
lIuthQrity must show goodcllusj). for tlle relief 
Qf defense cQunsel litany time after IIpPQint­
ment aU.d I\Ccept~ijQe .Wereof'J>y the a~cused." 

The rellSQnS fot'this 'llremllnifest. Al'ticle38, 
UCM~, /ln~'ii~t~~t"'l?I'\.;6,~t~f t~~l\fanu~1 imply 
. that the IIppomt&chCQUUSlll:. shall .CQntlllue. to 
l1~t~~~l\t tl,l;~"~n~~~~'t1r)ftluglleut the' prQceed­
. inllls shQuld, IJle',]jtll'l!iso,deSil!e;28 The,lIttQl'lleY­
.t"\~ql'!I"';!,');': WtfJ.q','ih't 
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client relationship between counseLand accused 
arises upon appointment and acceptance." 
Preparation for trial is an. integral part of 
representation. Effective .representation is. one 
of the keystones of ·fair cOllrt-mattialproce-

duTe.OMe the attorney-client relationship has 
been· established. any military tampering with 
the<retati()nshipwill be judicially regarded with 
a. jaundiced eye. 

Section IV. PARAGRAPH 6a. ililISQUALIFIC'ATION! OF APPOINTED COUNSEL 

.. ,1, GenllrliL.No PIlrsoll. who haS iM:ted'Jl~ in­
~~s.tigating Qfflcer; la~" officer. 'or court, ~ember 
hi any case shall act subsequently as .trial coun­
sel. or. unless expressly requested by I the ac­
cused. as defense counsel, in the same ,case; nor 
shall any person act for both the prosecution 
and the defense in the same case. ~o These last 
provisions of the' Code are undoubtedly based 
on the ethical' prohibitions against a counsel 
representing conflicting interests. except with 
the consent of all concerned'" 'and against 
divulgingthe,c<mfldences of aclient.82 Further. 
the quasi-j udicial nature of the office of prose­
cutor demands that he' conduct the prosecution 
impartially. witlroutpossibility'of a disqualify­
ing personal interest ·in the outcome of the case 
whichcould'arise·fromlhis, prior representation 
of theaccused's accolllplice. :In' addition to these 
declarations of inel,igibilityl)y ,the· Code. the 
Manual adds! that "no<pel;'IIOn who. has acted, for 
the accuse<Jlat a pretrialin'l'estigation or other 
proceedings' involving .. the,~ame,general matter 

. shall act· .thereafter fOli.;th~ prosecution. Also. 
an accuser shall not a,ct as. defense counsel 

" I ,'I' .' 

un,res~ expresslYfN),ue~t~d,~y,i~4~I)~fll~~fL8B Th~ 
i~elig,l,bility, . o.~ cO,,!I, .ps. iel,r,.es,,)jJ~,1,9~lt,9 .. m, ',.Pt,iOr" ac­
tivitY. as dlstmgUlsh.~~f:t;om.NSjlll~~ .. of,ll.uali-
fication (i.e .• no ceriti~c~t!~p,;) .;m~~;r~g!!~r~,r.e­
~~rsal. ~ut do~s .note'flef~ .i~h~;'~ll:~!~m~t,lqn,pf 

e ·cou ., ,j' '~\,:',d,:H:df'.:.; J~/i 

Illustrative Case 

UnitedState8 v. Green.5'l,l.§~~~iI~i~l: " 
16 C:M:R 234 (19.~.~J/;,< r.."ii>'&i; 

. Captain X.· who had repl.'esent~d(thl1JItc'\1ctsed 
at the formal. pretrial investigation\.pli$paneiil 

.",,', 

,~9,8e.' United States v. -Brady. -g,'-USdM.t\,-'41S6, 24~O:MR 2'6.';\ifQf)~;)-. 
~,;U~M,J. ,Art,,, 27,(a). ,H~)\'{~ve~.: the an,ere 1~ot-,tlj."t., ~er~}\q"~'1J 

.cied ,tor the prosecution' subsequently repree:enta)hfado~~~"ft"-the 
lattel"s expreas requett,_ will ·not in ltaelf elve 'rl.et 1;O )Pte,tUdiot61 
errol'. See ACM 11107, BeU, 20 CMR 804 (1958). 
~l:~; ~~Ai . .oa~o~B' Q-f.-"Pl'Ot~io.t)a,~ l!l.tbi~; ~anon' 6. 
?2 See Id., Ca.non 87, ' 

"8aMdM.'19111'''lhita~6~.-· '"",' ;",',,' 
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at .. th~·;directionof his staff judge advocate a 
w,ell !,0lIgani~edand complete summary of the 
evidehCeas;·ascettained from the pretrial state­
ments.oD prosecution witnesses. tog.ether with 
comments ,on.how this testimonysuppotted the 
charges against the accused. The trial counsel 
consulted this memorandum. 

Opt'i,,~b'n: There was a fair risk that Captain X's 
action m~y ha'l'eprejudiced the accused'sright 
totheij,ndivided loyalty of his 'colmsel. 1\1-
tho1ighthe~e is nil express showing that Cap­
tl).hi X .reveal!ld "the confidences of his client. 
he mlJ,y have'done so. aibeitunconsci6usly: 

" " , '_,r·, 

~ut th.eobligation8 of such an attorne'J/ . 
exte~dev~ .. further.; Indeed. al)d apart 
frOm \!ategori'cal divulgence of any nature 
~fof~1l1 or infqrmal,.compelled or. volul)­
ta~y,. conscious pr unc()1I8ci()us.".,.it is not .. 

.. permitted that. h~assi~t in the .pJ;'o~ecution . 
of one whom he. repres~nts. or has repre­
sented professionally ,in the same or. a. 
related matter at 'Imy prior time. [Empha-
sis supplied.] . 

• • • • 
Not unnaturally. we have been met with 

a vigorous Government argument to the' 
, effect that the X meIl!orandumcontl'ibuted 
nothing-and could notposiWbly ,have 

'added anything'-to the later prosecution 
'of the accused .. ~ . Captain X was a li-

'~;"'ellsed,c/tttol''II\lvr .$htl"ln "adtli+iona lawyer 
~:; ~&iltlfte<l:;,bi.1JI,h~ JAi'~~~':AdvoC;~teGeneral of 
...• fl'tlt. iI. 'A,'t.·. m~F'illid\'$el!'iliItW'Jt)t'a legal assign~ ,t~dfw y; ~r;;t"f': )",)"1,1,>., M'l~.'f';" ,i ~f'" , . 

. ,,,,oa)l.t/i'Il!<!la'.;omlUl .. ·of .. his. c.ammand· s' staff 
:j·l~!P.'.t}~&~ ~~,?~.;.:,~;?efen~~d ,the a?cus~d. .. ,,:dlIl\_, F(luII11ngi.,.the ",jilr.atrIal . mvestlgatlOn 
:;:~'~;~!,tI!:!~t~~'~)oa~e; Tl'I~rea!tel' hepfElpared . 
\'IiAlW,t!()~~8fftoiUU,document .In . .which·he set. 
i 0 ollt'aild Qvganized carefully and·comp.etelit­
Y~/!It·."'~u!tml~~ ·.'<?,r. ,th~. ~es~ilri<\\1Y77toieth,er . 

.' wJthi(lts. $$MeI1alsources.....which,.wQ.uld. in 
i" .!tis ·o.pinion, suffice' to "establish' .that, his 



~ .. ci~'ntL\,ji8id'illomniitted, . the crimes with, 
, , : w~!ih, '\uewwaJl cllal!ged; the very ones 
"'agairnst,'whiol\;,heha4 been defended ,by the 

Capte.inat the pretriaiievel. 

Certainly, the author of the challenged 
paper was better prepared than any other 
to pell'torm ,this prosecution task promptly 
and efficiently-and it must be. apparent 

,·that· he had acquired this· preparation 
',through familiarity with evidence acquired 
:while serving as the accused'slawyer.Cer­
. tainly too, he performed' no mechanical 
task:; what· h:e'dld ,he ididasa IQIWye'l'; 

, [Emphasis supplied\] '. 

,2. :' Actblg~', ~~:!,~,ril~'3[. ,a, General. Whether 
,t~!l couAsel hilS .!;aFt.e~'~1 for the opposingsi<:!e 
appears to depen(.upoll,. the faf;tl' of each case. 
H;oweyer, inaR~f1p~~ 9{,anl\tllrinative showing 
t;o the. c!>ntrar.r, .llbtM. I:e,cor~ ,of trial, iUs 
p'l'esu~e¢tl)~t.~.~91m~el)ll\~. f'act~d" in the 
capacity to which he' pas. beenappomted after 
the cas.e h!ls"b~en'r~f~tl''1:0trhiJ;8' The pro­
cedure.! gUitiefot:t~fai"11i .the.')i'Miual, suggests 
coun$el aftlrm:8;tMl~WsMt\!'1!h'eif'1iligibility by 
announcing' tha~'i)()':'be\l'i!$ellltTie¥!"appbh\.ted to 
tile coum: has lIetetl 'In'8;pw~U;iit\lli"ca:l>acity; or 
fe.r the other·s!(!e.~s SUc1t,ja"$t~1ie/n~i\b''Was gen­
erally been held 1:6 be siiffi'ci(\\\.t,/~lidWing''oi\. 'the 
record oftrial to r~b\W1J\e"irtter,i'tir~~~~1'bf a 
previously appointed ·i i:!ocltise'TJ ' 'im1ilili'" also 
"acted" in that adversecapacit~i)i'.MtYi tS':not 
the case, however, when prlortl! ~r,I~~; .. ~ri~,in­
ellgible:·counsel has been s~ooeedllC!lr!Q~{kx1oj:)).er 
appointed' counsel, for ,the reason" i~P;M ~,the 
former Is not then a member of; thefliefertlleor 
the'prosecutlon, 8.., ", ,;) 0' 

, , , ',-" <; . ~ ,{!., 
"':l\U;M, 19151. para., 6a. A~ JnteMStintr inte~pretatiO~'Pfl~~l,P~ 

Bumpt!on occurred where the accused's charges were re,ferred for 
trial' W sumntary !coul"t, b~dre ~ Captain C. Accused' -ttppllllred tor 
trial" ,drunk. a~!l noi Pl'OC"d.lntrB Were had. The oharges, wer, with. 
drawn' and ret'erNd tor tria'" to special court:.martlal, at whlah 
Captaln'_: 0' wile :appolhted trial counsel. A Navy board ;of -tevlew, 
notll1fct,he :provJs,lons· ()t, .para. 79, 140M. 19,51, (tha~ t~ Burnma,l'Y 
court officer shall represent both accused and the government). 
pranri'uid:' 'thit","ab$eht .ny' i\iowtniJ to' the ~I!ontrary. Captain: C by 
rt88QP., ot·, h,ie .p~qf c_paottY",h,d: ,Iac~·.:, tor ,tht,accule~ a1\~, was 
~here'fore 1<{laq\l.alH\ed from' subsOQ.uentb-: 'aqtin&' al tri,.,1 counlel in 
th. 'OaBft: WOf NCll1ll: 62001S00/ J6h:n.tbtt,' (118" Bep 62)" (unpublished), 

,·,:H9141'",l:&nf ,,~pil~l$CJ. ;,1, '.1 ,~,~; 

'_ ;~'Pt1".jAA.9P21.N.y.r~",~~,:P14Rd~87 (!,19"9), The board O.,f ~vlew 
l'etusea '''td''b'onsldet an 'alftdavlt' or 'ponpartlolpatlon, . 

";t"oiMJiA'OI.!.}s;lt:;!8li; J.,MIM •• "~ aliR' .'o:.(Iijo',),;' 
i'! A~M'!~JII. gl«MPli'Ar;o.lIIR'119. ('1908.)" i :" 

b. Rebuttal of presumption of adv,e'l'se repre­
sentation. 

Illustrative Cases 
CM 882964, Betts, 19 CMR 429 (1966), 

pet. denied, 20 CMR 898 

On the day before trial, the case was re­
ferred to a new court, whose appointed trial 
counsel had been the appointed defense counsel 
of the court to which the case had '6ti:gilia:ity 
been referred. At the trial this' trial counsel 
stated that he had not acted as a member of the 
defense in the case. 

Opinion: This statement Was sUfficitmt to 'rebut 
the presumption of p,aragraph6a, MClI:J;, 1961, 
that he had a.cted in an adverse capaclty.87 

ACM 6777, Bishop,6 CMR 719 (1962) 

Captain L, who actually represented ~ccused 
at the formal pretrial investigation, wall sub­
sequently appointed as the assistant trial coun­
sel of the court to which.,accused's case' was 
referred. He was absent from the trial and the 
trial counsel. announced, in accordance with the 
suggested wording of ,page 602j appendix 8a, 
of the Manual, that uNo member of. the prosecu­
,ti'onnamed in' the appointing orders has .. acted 
as ... a member of the defense in this case i •• 

lor as counsel for the .accused at a pretrial in­
vestigation . .., involving the same general 

,matter." . 

'Opiiion: This stateinent was patently erroneous 
,When' iiPpiledtorCa~~a:ih LFul'ther1'it was. pre­
~Ufued; absenta r~cotl'd s40wing to the contrarY, 
·tlil\t''6r~¢'hayfliIil'Re~na:i>p<?iiited. as. an assistant 
'B-1i:t1'c:!6UII'ilJI''captarn:' L.' continued to"act" in 
'1inatcapacity prior to trial. [Emphasis' sup­
'plied';] 

. ': .. 8~!fht~i~~ili~ cas~.h The term' "sant~'c~se," 
'iI~'used'ln' Artf~t21T'fncltid~s not only the trial 
rib'~ldbb.U4l:ifIItiPJtIlS),to'ltl,l1.pveliminary plloceedings 
'iln~lWhrI$,.a(n\1ilalilk!a~tedin an advel'se .capacity. 
The dtticell.:who·, represented the accused at the 
Al!lIicilt18-Q,.iIDv:estigation, is' prohibited. from.sub­
. ~~~')i~!1~~~'tm.~·a:~·,It~~ista:fit trial cOtlnsel prior 
torrtb.e"tl1lai.l8:",. ,.,' 'i " 

, .', "~, ,<;,' {,. -','!ll.,,', , ,!,'; ',:< ' , 

In one' case' cGuf\sel' had been"·desl~nated" 
as defense counsel by the staff, j)l~g~.:,e,dvQcate, 
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although not yet formallyappoilited by the 
convening authority,and had conferred once 
with the accused,although stating that he could 
not discuss the case \mtil h~ had 'more time. 
It was 'neld' thathehadnevettheless "repre­
sented" 'the' accu'sed. The ittt;o1'lley-client rela­
tionship was formed, for pilrposes of all policies 
concerned; when Lieutenant A offered his serv­
ices as counsel and the accused'accepted.·· The 

')1eed1'or public confidence in the iritegrity of the 
'attorney-client i'elatiori~hi'P" ,requires that i'n 
'questions of' thisaort, even the' "appearance of 
evil must be avoided. 1 

;When thll defense counsel 8,t~he ori~inll-l,,~~~al 
,'l'i"lls later, appointed ;IlS, tr~;llcou,nsel i fW' the 
rehearing, it waspresuroed, absent)l.contr;lry 
showing in the, recordoftri~l,that.,he,';cted 
for the prosecutjoll "at, t,~e ,t,eqearilW'!. e-';en, 
,ti).qugh jle,w,a,s IIp,srll;t froll), th,ele~,e~~I~'!~'i.Tl1e 
dua~ Pd~rti;:pati(j!l wa~.I;iN~)o,resul~;\~ ~~~ef,~l 
preJu ICe. ' " 

art'Air Force board 'held the pr6sechtionim­
p~ope'i';sirtcecounselmight be improperly moti­
vated lis 'ltproseMtor, and it was unconscion­
abte':to' 'let' the' Go'V'el'riment-:-through its power 
to appoInt, c~urrsel-get a "pipeline" to the 
defense's 'case.42 Nevertheiess, absent any show­
fill!' bf\joint atltion by the two accused' (which 
rela'tiotlsHfpmight enable the government to 
obi1l.1n;:(),~herWfsepi:ivileged matter), the CoUrt 
OffMtlftd:rf Appeals hils failed to reverse' con­

'"ictions ii'i' w'hieh'the prosecutor formerly 'acted 
as"e6tijis~J.,fdr the 'accused's "associl\te"in ad­
vi'Sing';~l'te l'8,tileron the i advantages' ofobtilining 
imrtl.,Urllty"froth 'prosecutiort 'in return' for his 
testimony." 
i"'Ashli'~WeE!h'Mted'above, While gelieral preju­
'diCll'Wlll't'eslU'tf'#ohen the prosecutor 'has' previ­
'oU:I!W,ltceetl~f6'1"the(defehse, the'same result does 
(h()t'l£lnlbwoin'fu'~d6nverse situatioh.Inthe'first 
elta:m:pIEflthe&'i'S'll.lwliSs the p()sSibility thllt the 
P'¥6~ti~u:tbl'riut~'l,Otoliited hisprivilegetlrelation­
shtrrwlththe'lIccused. But'where the prosecutor 

Giving legal assistance to ,,}c~1;I~e(J,,*en~e~s 'djubsequehtll1l,t~i!llseh1Jsthe'Mcused,"at the lat­
counsel ineligible to serve 'as trial cOl1Jl.slll; pn,. t&WS'llii<'lllless r~quest, it maybe assumed that 
criminal charges against the accusing arising the, Government has thereby waived its privi-
out of ,matters discussed eve~in avemote l~glii~elati()\ishl\l'with'the tlOunsel,who there-
fashion during their prior relationship.~1 , aftel'i'ffiay represent 'the liceused tothe'fuUest 

Acting in dual capacities with respect to two 'extent, utilizing whi\teviifopl'ivileged 'cllmmuni-
or more accused charged with or st'lspected of cat\t>llS'may have come 1 ,to: his, attention while 
committing joint or related 6f1lelisespre$ents acting' fdr 'the'Governmerit:,.." 
a somewhat more elusi'le problem without any 
real civilian analogy. When, couns~l defended 
Qne ,aecompljeEl, aadthen ,prosecu~ed, the other, 

89 ~CM. :1786'1. Chieribhet~'t; 31>oMR' 52',S,' q~82);: ; 
': ~ACM 582$, Ma(l6",5 cMJ,t.jnO:dl91S~,)jo '-,'\;[(i} j 

;41 ':('hus, COl~llS?I., ~ho ,a~y!se~ ca_~c.us~~f q<!~~err,~~' his domestic 
dlfflcutttes could 'n6t late\' 'prd4ecute" hirrt1ior i:fiiamy)and maklni' a 
false claim. 'United ~tates v..- M(jQlqs_kwf # t,1S(:Jl4ts.'.;JiAlS. 20 CMR 261 
(1955). Nor could trial cpuns~1 lue kri·oWled~<tte_. 'had gainedHn a­
p1'lor legal assistance relation8hHI'\·~tb' lin~6ad!i,Qt~,t~Accused'8 credl~ 

,bilJty .01,1' crOss-ex,ahli1,lation.,See United )$~A,Wa yu@lit!fily",8 ,pSqM;A 
262/,24, C:MR.7~ 0957>, " ","r I,,, "r -,,',,1 )'-,': 
, fi"$ee' ACM 4612 'Homll'l'l. '6' CMR '60{' (WIS2) ,r:~'.~~' ":_ ,,"_, 

43 ,See t1n.1.ted I States 'y'., Patric~, 8' Vfl:9~A -!21~i~.~,l\ ~~;Jl_9,5:7);; 
United ,'Sta~ v~ S~rinll"~l'~ 4 :U.SO~-A., 49~f,/I.~, C,M~ .6B.,<H~IiU,. ,.;,f'e"'-' 

It See 'ACM '11107, 'Belt; 20 CM:R ao4 (1"951S)T,' :~?}<) ,f ' .," 

"I~Jn, NCM 62 0834" A'{U8iat (2,~ Jun 62,~" .(,unpu~Y~~~)/ro~',!n~rn,~f\1,' 
" Qt, a ,special court-martial w.ho ~ h~d' }Jjfefj, c'h~llll'OM~: If,iWPlJtml~¥t. 

with, .flQ' disc~osurJl of '.U8~.~0I1' t~e ,'~ol'!d, _ oti '1,'~.I'!.rlW~,equeJ}U~ Y(:~ 
apPoh;ated defe~8e counsel ,at ~,l'eheaI.1ng of th~ sayne, C!~fI~" a~':fh1p9, 

r\h,;, allcused -pl~it:ded guilty., A' \I(~tde~ .,bo~i'd, ,~j)hel~ t~~ ,c~nv\c,ti,~J.!-I\ 
o,n~ me:I1I~.el' ftpdiu.i', ~o ,e)'l"ol' in ,t~"~,, t,h..tt i!'1\'{Nll;f) . .pp.,d, ,tlqt !P'r~yt;, 
~\t,Jy ,"ac~ed,~' ,and~ anofp~.", m,e~?~.r fillrtl!If' error b\lt n~ IPl'~4}1~,Ip-, 
under\the·,bltcl1mlltati~ef.! '_! [,.\.11 \' i,)f" ~f)- ii, \ 

1 4~.,W9~.r~;,.\;Al,'tB~,2,~H;26., '< 'IH,: ~!,;r.;r,t.;'l!.J' ,'1"'-'l 
41 MClM. 1951~, para. 6ar 611(4), "a'pp. 8a: . 

,j , .. It"Se~rMCM/\9~t\pai'a)'4'i'b, '1~' .. ",~':.':,-;',:i"":'!!,. ,,.:~ I, ' 
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4. Otber, ~cts ot prior par~icipation. The,Plie­
cedil\g parl\g,raph,s have. discllssec;l ;thei\neligi­
bHity of couns~l. arjsingfrom, pr~vjQus.adve~se 
repre,sentatiP)1. ~n addition, l\r\icl(j;27 ·ll,rQhi~its 
one. who has .previously . acted as jnllestjgatjng 
()ffic~r, law office):', or cO\lrtme1Uber from,acti~g 
subsequently as tJ,'ial coun,selin the same case; 
vthe4\c!lUs~Iit" ,iJ.Il'f,ever",m%\ '~l\ive. : such ijleljgi­
,);>;il!w,f!oLt\ile.c;I¢:~p.&~,(jI!u:nl!~I,. 46, ", "'.1." . Vii' 

·(!tiWhi:l~j1!M·;Cdd~jlleltd@"t<S';;ariil.itcC\ltiei:'i1'ielj;gible 
t6"MtHM)J~irnem.bei' or II:tW'idftlcer '{jf'acourt' 
nYal-t1i\1J1,i6 'IA.'iltfftilE!'; B'i"ellmMl!fl#>'no such' prohibi­
~r(j!l,'} 1~!lf1!l1o 'i(\(jl1rt$e.I*'~PMP1M', 'alhl~d, 'o,"es"r{rOVide 
·NtIMl'{r~~a$~~L~tig~~ll~"inerMbleiiS def~~8~ 
\,&1.~1Ii IUIII\ldasHr~uestwYto .. so. act ,by the'ac­
I a\fs\Mlll''TJ\tt8}i'~ldiles 'n~ilppear el'r61', in' itself, 
t(j'llI!1/!1ointilh accuser as' trial cpunsel, illth(;mgh 

,fi>i'IMIlt)IIIdtl'<lt' il;j) ,.the t~lillmight ,be ,scrutinized 
,(;)~,,~Vf~W;;~~!w~ '!)ossJpl,e disql,llfjif:\,il\S' • over­
ZE!It)~tr811~8il' '61' personal interest,48 An early 
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~1!~fAAg~I;.!*Q.,QG~$,mvpl¥\lc;! a trilll couljsel 
·~.I~ll~II~PrliaQ~Wl'l\>'w~sthe accuser. The 
.1P.9;t;pj:,i'MJ4.1J4~t/iisinve$tigation of the case 
8,Ij.!',~\lS~l(rdjdnot render him an "investigating 
,111Jl.c~r"~9, ~(to disqualify him from being trial 
C)onn~~I, .notingthat "wi).ile this duality of func­
tjoll;,do!lS.)lOt perhaps reflect the very wisest 
and ,best POlicY ... it is recognized that a simi­

'·Iar' practice is, often followed in the criminal 
(:O,\l11;s of the civilian community." O. The Court 
recognized, however, that in certain cases an 

,I\c,c\l~erfo,holjld bedis~palifled. aspros<;lcutor, 
.l~1j4\.th!1-t '. in s.ome cas!ls, /!qch.,disqualifiqll,tion 
,~pulA be, ljIase4 9n his prior con~ection 1Nith .the 
case .. 

,. When,examining theo alleged ineligibility of a 
,Wial 'counsel .pecal\seof .prior participation as 
.!aI)!!'oinvestigating.officer," the Court of Milita,ry 
,Appeals, appelil'S ijn~lined, to give the meaning 
,of.the term,,"inv,estjgating'officer" a mU.ch.nar­
.rOwer interpretation . than. when it is applied 

to such prior activity by a court member 01' the 
law officer . .It is apparent that prior knowledge 

· of the fact,s or ,plleClonceived opinions of the 
case by these, officials. would have more dam­
aging impact .on. ,t)1e accused's right to a fair 
trial than would the prior knowledge of pre­
conceived opinion.of the trial counsel. Investi­
gation of the facts of a case is a normal incident 
.ofthe duties .of trial counsel. Nor is the situa­
tion. changed;. because .the officer, was directed 
by his staff judge adevocate to conduct such an 
inquirY in unticipution of his appointment as 

.trial counsel." Mo~over,. i~ .Isperll!isMble for 
· trial counsel to appear at the. Al'tiCle32 investi-
( .-,', -, "- ' '. ' '. - : ' ~-' ,) 

gation either'as·prosecutor or as an "adviser" 
to theinv~stjgatin:g otllcer'-:';to assi~t in exam­
ination ,and c~oss .. examhiation of. witnesses-

· ~ffuoughJt . t,s,p'ref~rabje f91' hi~., to appear as 
'prO$e~!itor since Jhe inve.stigating. officer might 
9,th!!tWise ~~ !Disl~d .concel'n,ingthe .impartiality 
of any advice tendered.o, 

. "Se'ctioi'l V; PARAGRAPHS 42a; 48a, b{Ot'l\lWtM,1951,RETElS'TfON OF 
,!.! 

, I~DIVIDUAL"COU'N'SEL'" ., , . 

· ,;~,: G\ln!lr~> The. term "individual counsel" 
· in~1j.descqun.el, Qoth military and civilian,not 
. 1~apll\liI)fled" Jlr "designat~d" to represent the 
.l\cc!lse<j,iiJ, .ac~ordance ,with sllch statutoryre­
,qtiirements as Artic1e27 and 49,; .UCMJ .. For 
;nstance; '. A:rtic1e27 ,requires counsel. be "ap­
poirii;ed" 'to rePl'!lsent the accused at the trial, 

'J lmd Article 49 calldor thecorivening authority 
·'t6!ldesi'gnate" an otllcerto represent the ac­
'dus~aat' the taking' of' Ii 'pretrial deposition. 
)~: additr(l)i to' these GOYerinnent-furnished 
'.c<lutisel,Articles 32 and 38a.llow the accused 
· to 'be 'represented by his;' personally retained 
civ'ilian' counsel and by partfcular "military 

· counsel requested 'by the' accused; who will 'be 
,lfurnisl;J.ed by the' Govtl,rnmf:\ht if i:Feasonllbly 

" 
'i ~ ;r~):ll~d Statea V,- Lee. 1- ,'(JSOMA 2~2. 2 Q~""148 '(19_5~) i 

, <~i 1;, U.~OM:A ,2_~~.- 2J,.7~ . ~_ ,OMR, 1~~ .. ' 128. < - I ' ' .. \, '1 

(1;4~r.."p~~ted Statee v. :Sebrelber, 5 ,~S~~'~I:~q~, '\8', ?,~~,\~~6 

·:"""Se.f:JUntted (States v. Weaver. '18 USO:M:A\:',t''7l,l '8i::'-'~\;_1'47 · ft~:r:\: t;un~~'rStatea:_ .~. ;Y()Ul1iJ. 18, USCM~,\18,4,.·~8~-:"~~il~4 

':·'''i6'Si.!~,''.\ok 82'(6).' " ""'li1'\ 'It 
~\·, .. ,IIilIt~i'~tir ;v,"Tomu..w.Id,' 8 ·usc>!"· 28<1, 2, i 'OMI\! rl. 
i~;~\~~~ :~~;t~'j)! k~t~ j~; 't-MdFe:;~I~, 11 UBCM~- .31, ,2~ C~R )2'~G 
,'(1939.). :)'1', ' _"~:') ,- (- ,f. "" 'JU ''.'Ci .1_ :;~.',~I :,:.' 

, ,: 

avaihible. These individuals act as.\'individual 
caunse!)' . 

· lI. Jrieji¥iduaJ' military . counsel. u.' At Article 
'82 mf;,estigation. 

'(1)' Advice ti 'thi accused. The pretrial 
investigating officer' must· advise -the 
accused of his right to be represented 
at the investtgation by "civilian coun­
sel ifproyided \lY. hi/n, or. military 
counsel of his' own selection, if such 
c~unsel be' re'asQniibly .livJlila,ble,or by 
counsel appointe'd by the office exer­
cising ,g\lnElJ;'al C.QIlr.t-martial jurisdic­
tion over,· theraecused." .8 . Thus, ac­
cused, i\1Q~~ J?~ :!i!iyise'd of his right to 

,·Gov81'nment.furnished . counsel quaJi_ 
. fied'ut)'~~t';*i1tl~le 27(b), VCMJ," 

(2)'jjl~p~~~iri~9J,;reqUe8t for counsel. The 
:';i,"",;"in,Xt!~M~~t1l)~ ,~ffieer wi~1 allow the a~­
.. ". ". ,.,.'C'U'.~' .. ".a.",,,'rll.,aSQ ... nab~e . tim. e to Qbtal.n 
.,." ""oi:v!ffflin'llounsel; If the accused re-
· " ," '. 'q~esfsinalvidual military counsel, the 

i'nVII$ttgMing ofijcel' must so advise 
thallOl!:Ilnand(jrordering,the'investi-

'AGO 10004 



gatlon. If such counsel Is not available 
in the latter's command, he will take 
action ':to ascel'tain---from, another 
command--theioounse!ls':, availability, 
'and ' attempt, to, secure· his· services 

. without unduly' dllla~ing' 'theinvesti­
,gation." If the! officer requested as 
counsel. is, not avaHable, the' com­

i mander exel1cising 'general oourt­
martial' jurisdiction' will be requested 
to furnish counsel, who must be quali-
fied under A,rticle 27(b), UCMJ.'· 

, ~ 8) Appeal, from denial Ii f request.N either 
the Manual' not the Code expressly 
provides an appeal from denial of the 
'Moused's request for: IndividuaYmili­
talj collnsel' at the pretrlalinvestiga­
tion; alth:ough'the Manual dciesstate: 

;,1 1 

. :., -' '~, ; ) . 

[' 

','I', : 

"The principles stated in .. '. 48 apply 
':equltlly·tothe:counsel at ,tlie investiga-
tion." Baral!'r.aph 41W of. the M'MlUal 
provides: "The .decision of tne cOlI:ven­

'ing authority;asillP tlle;avai\abHi1;yl. of 
requested counsel is subject to l'evision. 
by his next superior authority on ap-

. peal by". i the,accusedY 'l1he Court 
of Military Appeals apparently"be­
lieves' that this Manual provision au­
thorizlls an appeal from. the denial of 
requested counsel at. the Article' 82 
investigation. But a deprivation of 

N'MOX, 1951" para. '8!ld(2). 

I6,MO)l,,' i961~ para. i 84~~$) ;' U~tted ·ata~el'· v -Tomaezewskl, 8 
USOMA ~66. 24 CMR 76 U~IS7.) •.. 

at ~ee United Sta~. v; Wrhrbt. ·iq, :US~MA 86, 27· eMR 110 
(1968). . 

N UCMJ; Art. 88(b). , 

"MOM. 1961. para. 4ed. , 

8O!!Jee United States v. ,V.,ndel'.1l99l., ,i,' vscjdi P,6J", 16, QMIt 185 
(l91S4) : AO:M 14918. Geneaee,'2!f OM:R 84$ (t91S11'). 

Gl MOM, 19151. par.: '48b (empliaits: .dde~),;;.',rh~dLts',ari·'ap~arent 
am~t.w~)'-whether ':'bts'" _~te~.. tq.:! tJt~; _~eqp~~ l~C~tf~"l~'?le~t 
superloi'. or the auperlor ot the convt!lnbig authorlti!; It- litem' un­
Jlkely that the 'appeal waa Intended"'to l'un' do,*nwai'\l(.Qi\' !l_IlUtl41IY' ,'n 
com~.nd chJ!,_nnele~, ~he JDoat, re~ona1>le, ,I,nte~~,\",~i~~,. ;,~,~~re, 
would be that when requeawd counael is In the comment(, tli'i'aecll. 
.,on.-on avaUabtllty t. ,the flOnvenlnlr "utbol'lty·s~,.and theJappftlfI8:,W 
the convenlrilr aut~r.:It;y·8 ,next, a~perlo~. 'When ~ou~.e! Is )I~, ~tbef 
oomtia .. nd; -lbe- decl.lon shbUld 'be made 'by the' commlih(ter tH~Wi wbt.l 
ba, at ..1ea,Jt, :the, .. equiv.B~.~t_ ~omman~ status,,:IJS t,hft--:COp.ven1.n:a{ i1.u~ 
t~ritY. (where"the two connnands, are .In ,t~~ iaw-~, vlo!m~.), •. li~1)d 
the apPi8'I'l.1-'ls to' kw' next .uiieriol'.- 1ft» eltliet '~alEf.' ap-pcrltitea,t-d~~nse 
couneel i,b9pld ~v~~ t~e, ."~\lae4~ Of, hla :rhrht to ,appe~l a;t}d. Inj'orm 
blrn to whom the a~peal be directed. 

.. ~ OIi"'8,j6R~.r ,:"tbtt<.l' ~'cr.m"i0'8\ <i.8'). :,; , , ':'" 
ea·see:~OM"8688n,:'1I&N.ulrio;'9'·CM'R'::801l:· (19113H)! 'i:: i 

'this right' to appeal. 'although it is 
error, may be waived by failure to 
,object or move for appropriate relief 
'at the trial. 07 

,b. After c,use referred to trial. Ill, special and 
gener,al .courts-martial, the accused has a rignt 
to ':mili~ary counsel of his ownse\tlction, if 
reas\>nab)y available." '8 The appointed defellse 

, counSlll must inform the accused of this right, 
and of his right to retain civilian counsel." 

Any request for individual military, counsel 
is usu~lly forwarded by the appointed defense 
counsel, through the trial counsel, to the 'con­
vening ,'authority. The latter, if the requested 
counselis reasonably available, in his, command, 
details the requestedcounsel·and issues "any 
ntlcessary travel orders. If he is not in the com­
mand; 'the convening authority takes necessary 
action to obtain his service from, the com­
mander of the' requested counsel. If the' re­
qUested counsel is not available, the convening 

,auth9fltymus't. so advise the accused, 

; "Tne decision on availability of particular 
,military ,counsel'is, otcourse"a command deci­
~lon., Absent, ,some" ~ho:wing 'of abuse of discre­
tiol1,this decfsion.:wi)l,nO:tbeovertljrned by the 
cO~J:t~, 60 ',Ole ,~~~use~'s ~i~h~ to, b~ aef~llde~ by 
cO,unsel o~:his oWn ch9ice is fi,lildamentlil,' how-
,ey?r; I\n4th~iMa~,~#t'p'r~"i~e~' t~at ih~ j'd~i­
SlOn ophe con,venm~e,utll~~~ty:as to t~~ avaIl­
abIlitY ,of requested counsel 'is subject to 
revision by his next' superior' ~)lthorlty on' ~p­
pealby ... theaccused."'61. Su'ch a review of the 
decisiQll withi'O commaM cha\l'nel~ an~i' and !le-

,fore'the trial ffi'ight' weH' be broader than that 
whic)Cthe coutts 'ftil.d'fe,aslpie after the trial. 

.,.H ,the, iM/lused's requestf.or particular coun­
Sill, ,il\d~Jl,jedi"and,:appfil'inted;ldefense"cQunsel is 
u~~c~~Pt~~?I~}q:~j~! ~~~. ~~$use~,:mus~ b~,give.n 
t~~' ;op,pq~~n,',';,~!,~ .~,"",f1(911Ige/lt~y)" ex~rclse hIS 

~~~~~~fk~,f,~t~~~,;',riRIP,f.",q,~,':r~",,~', b~!n~;;~~,~~, !~: 
trl_~;re~" ," aP.'l~WO,j},on tb,is a~peal amou!lts 
to" , "I, P ~'( .L, ~g~tw l;l~ def~,I,ld!l,d)Y cqunsel 
of"d J~Pl,$.,?~ee:1'-nd Is automa~lcally,}'e­
vel!$i)3~e\er,ror;6~ The same result will follow if 
hl$ l'equest.fof particular counsel is denied and 
IWill' iltotllfforded ll/reasonable opport\mity to 
obtalnanothet .• a " " " ,',', " 

47 
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, ~. Q.~tlllAI~\p/i!,II\<li;vI"l!al military coun­
,,,eLi,~ler,e8i~iJ,~I>:Ii .tll:~. 0,Qcl,e entltles the ac­
;ql!s,eli,t~pl!fll~P,l\eSente~LaMhe special or general 
court-martial by "military . counsel of his own 
selection if reasonably available." This article, 
hbWcWCll';,dMs not define the word "counseI." 

J"FhitMallual,on the other hand, dOes imply that 
;i:ndi:Wdualcounsel need not have any legal quali-
ficationl!::' . . .' . 

.. , .[B] utif no memb~r of counsel for. 
the·defense present, including the indilVid. 
ual.corutnsel, haslilga1 iquaUfieationsequiva­
lent to ,those of .' .... 'the prosecution, ,the' law 
officer~.I .. will advise:the ·accllse'd of his 
right to such. counsel and. ·will: ask . him' 

. whether he· is W4!1ing to proceed to . trial . 
'1 ' with()tltcounselso qualified." .' 
"~I ',", : _, - .;,,: ,_, ",,' ' . 

. This proyision. of the Manual has l;>,een,o",e:r;. 
ruiled :by the' Court. of Military; Appealsdn 
KrIJ-8kouskas,QU where the cOllrt statedtllat!Ad!­
'vidlialcounsel must bea.lawyerof a "recog­
,nized bar" in order to p,ractice before agelleral 
,C<lurt,martia1J .. 
;(!',' '-,'" <, . \ . ";"." '. ~,' 

, L , ',' '. ." . lllustrativ'e Ca8~ . 'i 
!iUndffrid:,Sta~8'V;'Krft8k(JU8kas,9USCMA 601; 
.;,,,.,' !I." 26J'CMRr387;(1958) 

1.;At';~fhgin,~~nir' df Ithetrial 'the accll~e~ 
~~z:?~~1~ f~1 yed,,~lie ~ig~tt? . the ~s~i~t!lnceQf 
the' apppmted defense coun$el,certlfted under 
Ar~~I{~M; • '1J!1f~I.iV~!vidfial~illtar~ . cou,ns~l: 
tllPfailf T, "anri6upced tliaft.ne accuset!'Vis/).~g 
t9be represe~tedbyh.im; a(tlieaccused'sre­
'i~.e)ltW~: ,'~~~~\~ted defel)s~ cQunsel 'Viis, e~j 
cused' .froin ,tM proceedblgs. Captain T. maw­
ag,at! to ol;>tain an acquittal; of two o.f,the fOllr 
charges. The Court of Military Appeals, Judge 
Latimer,diS'senting' ordered a reheartngon the 
'two charges,of'wnichaccl!sed' was convicted: 
, • l,. j ! __ : ~ , .', ' '. " ~, " _ ' ; <, .' t, " 

'The preciseJsslie J;>resellteqtherefore is .' 
. ,. whl!ther "military counsel" s~lected I;>y 8.1). 

'. accusei!' pllrsuant to Article 38 (b) .must. 
'likewide 'be a lawyer.' Appellate defense 

'couuseI'forcefuilycolJ,tenas tnat onlr Ii-' 1 

"'c'etifi&11l.tt6rneyS who are members of the 
;;;~t~;~~~ur~ .~~. P.~tinltt~d. ~o', P~~cti~e' b~fore .... 
})!- ""jH~';<t',~11,,'f:;: ",'I-:n:.,(l';' , ,),; , "i 

IiJ;j~~11M.li.r"'hW,\I!'~H' l!.'1'~~·II. ,.~?ed) ','~' "".0"". 
,""'9"VS(lJ¥A'607"~6'OMR:3B7 ,(l9118).. ":-",~ .: "pJ:r,.' 

. ,Ill general count,martial. In support of his 
contention he· argues that, the basic policy 
reasons 'which . underlie the prohibitions 

, against ,the unauthOrized practice of law, 
he., to protect the administration of justice 
against unethical practitioners and to safe-
guard. an accused against incompetence, 

. ,are 'liS· fully applicable in courts-martial as 
in .ciVilian· courts, There is merit in coun-

' ... ,sel's argUrherit.' .'. ..... '. . '. ' . 

.,' Witliout regarq to the . situation which 
exi~ted pri6r to tHe C&de;'we believe that 

. "tb,ed,ay in, which, the mcmla)\':yer Play· prac­
tice<'daw before; a 'geneval, cOllrt-ma:rtial 
musitdraw,to anlend, .'; , Lawyers have 

i'laiways' .eeer\dcOIlsi'diired officers' of; the 
·;c!6liT,t.h~:"laYn1an 'could not becousidered 

.' fsuelh',\lJhe iCG.de ,bf'tlthieswduld not apply to 
. ,,:them\)rtla~e:r,· A.lb.wyer 'is' held ito' a high 
"'i;\ltand8i1'c:v.@fl'professional capacity and his 
, "jJ~(j~ioll$ On l~w are ,binding on his client. 

,"l1n<i& clear.' that 06ngr/iss.in. enacting the 
,Q~'\t~1iIjj1tg;llil\t(j, ~li!liin8,te many!>! the ob­

'Jq~:<IqtiQll'~~\e., 'prac~ices which. had e:s:isted 
q.'lp)1illll: therl)io.,...not the least @f which was 
, ';'I\liil;;lt(jiihs~W~; reJ!>re~entaiiQn 'byone' un­
>{.~leNfti(jiJ1tll"~heppaotice Qf, law. It is. incoll­
·;J'.c~i;"aible'.tQ"t,;,~orll!'ress; woujd,on the. one 
'0 ~,p#li~!llib~';S\1fa!lilng legal.qualifica~ 
,{: ,tip~1!'~J!>(\iit~~d: cqunsel,' while on tl).e 
!" o~b;+ll~\"I?''lmihan.,.a4.Su~edby hIs own selec~ 

ti9JLto9.~;};epr!l~~!IJed by a nonlawyer. T\le 
;stake~ \lJ,y,~IX~~ in .·.age~eral ~ourt-I?artial 
"£ll.,~l'l$lhll~.<l"tl),~, prHle pald for,mcom­
J;>ete.nce ~nl1)ac,k " of professional ability <is 

"'1;l')1!II'd~~"n~pe!mit an accused's Hfe. and 
liberty to rest in the hands of one un" 
trained Iil. th~ law. . . . . 

d "'We' ar~~t, tinlIllpdful that in the past. 
", .. tl)WlIl. ~(I\p~~s~ntipgithe. adversary interest 
':,,, ~~t?rft·"t~~!!.~a,fY ()ourt-martial w~re of tell . 
,;,~w.lt$l\8J,wh('hperformed very creditable· 
;:':~~~~~~))i\l;lf bf their clients. Neverthli- .. 
., ,les~~?"Ql!lYil>ustruth-with whkh none' 
.::~:C:«n:\1i\\,4't~itnrst4.l).~ ope. ulltJ:a)ned in. the 
'II 11\\W'..fB~Bel;il:>usly handicapped by the lack. 
::'~I?~lW9~1!&~Q.lil);l~ill ,and legaiabliity whieh '. 
""'tsi S0' fletle'$$9.rY"il) adversarYJ!lrO~eedjng's, . 
',. e~~ec(all'¥~/ill'fplyiD:g:, criln,ina,i Natterli. '1;0, 

the nonlawy.er'.l1ules of "evidence mean4lttle" 



and instructions are but unimportant tech­
nicalities. To the lawyer, however, they are 
tools whlch oftentimes spell the differeRce 
between success and failure. 

, The constitutional right to effective as­
sistanceof counsel is not concerned with 
merely a' procedural requirement but also 
demands, a professional and reqUisite 
stk'nd~rd' of skill. A fair standard of pro, 
fessional competence must be a necessary 
condition precedent with the professional 
undertaking of the defense of a person On 
triM fbi' a crime. United Statesv. Horne, 
9 USCMA601, 26 CMR 881.' ' 

We, con.cluqe, therefore, ,that in order to 
\lromote ,the best .interests of military jus­
tice, it is imperative that only ',qualified 
lawyers be, permitted to practice ):lefore, a 
general court-martial. 

Our holding is not to be cQnstl'ued in any 
manner as prohibiting an accu$ed, from.' 
insisting upon the right to conduct his own 
defense should he so desire without the 
ilssistance of counsel. As always, an ac­
cused can waive his right to counsel, "if 
he knows' what he is dOing and his choice 
is maae with eyes opim."Adams v. United 
Sta~es, 817 US 269, 6$ S Ct286,242, 87 L 
ed 268, 275. All we now hold is that an 
accused, even at his ownirisistence, may 

, not be permitted lilY representation before 
a general ciourt-martl~L ,Of CO\lrse, this 
does not in any man'tler lllfringeupon his 
right to conslijt.\vlth a nonlawyer,or evep. 
to have a nOnlaWyer presen:t.ilt bial and . ,,~~, , 

seated at the counsel table. However, con. 
cerning ,the actual trial proceedings before' 
the general court-martial itself,only law_ 
yer.s, may now pal'ticipate. 

,,' Accordingly, we direct that the practice 
~f i>el'mit~jiJg nonlawyers to represent Per­
son~on triill before general courts-martial ' 

, be com»)etely discontinued. In view of our 
holding it is unnecessary to considet 'the' 
rema.irilng issues raised. The decision 'of 

',the"board of review is reversed. A rehear­
',ingmay"beordellEld .limited to, .those \of­
'fenses;of which the accused 'was convicted. 
Iln "tew )of, the ,foregoing action, the; peti­
tion 'for .new trial is denied. ' , ' 

'Judge Liltimer' disilented on the grOUnds that 
(1) the Court'sdecisiOJ:l ignored the 'intent of 
Congress'which had been familiar' withi,the 
long\.standingmiUtliry ,custom of, allowing lay 
militarY'c'OunseLlio '~epresent an accused, before 
a,genel'aleourt-martial;, (2~ paragrapa 61/'of 
the <Manual ,is nouinconsistent with the Glode, 
and (thevefore; 'hav,ing been promulgated ,by the 
President under his rule-making powers con­
tained in A.rticle 86, has the force of law; (8) 
althou.ghtheCoul't'of! Military Appeals ,has the 
statutory power'to presoribe the qualification 
of individual counsel practicing before that 
Court, it has .no s\lch elCpress ri~lit tos\1t, the 
qualifications, forp~ac~iee,' befo;r~ , ,qQurts­
martial; (4) thll error"ifany,was induced by 
) , , '" " " I" I .' - '" , _ ," " , 

the dllfense; anq (5) it sho,u,ld ,1l;0t:b~ll:!vep. 
retrospectiveeffec~. ' , " '" ' , 

N ot~. I~ a 8ub.equel\t,decl.iol\,..th~ 'Court ~v1!q1d. 
the right of an accu.ed to defend' hlm.elf, citing Kras-
kou8kas. . , ' ) . , 

,'Section VI. PARAGRAPHS 46dF48Q"MCM, 1951, RETENTION OF CIVILlAN COUNSEL 
., \ ,~.~,.,,. ";..:, 'i" .'_1~, , ' .-, ''''- .' 

,.-\; ""'l.~· ,~, ,":,,~ "" \,', ,',' ",'f,", 'i) ". _\ t.!,' . 

1. General. As with individli,~mllidlaI1Y;00~n~'soria:hlY;""a",aHal;>\e'i ,at the':·~Im\l of'tl-ial, or 
sel; accused is guaranteed aright, 'to~ept,isent~':DtfM~t~i~~,;oit';th~,p1!QJie~lii~,:;',' '0 {, " 

.tion at the trial by retained c@unseM~"m,he \." ~~'lmaib\t!Ull#,\l a'lvliltlibl'l!\'" 
"availability',' of the' civlliancounse1411I,")of , ,.,1,..,-", ,,' :', " ", , 

, course, decided by thatlawyer,;asi in,.the"case '" ;~''',>u'',? ", i 'Jl'lits't;.at'we'Case " 
of individual mHitaryc@unsel, ac<iusedoamillt ",~,,\.\~'i~;7~~D,.~th8,,:l8 CM~ 854, 
complain of being .forced",to trialwithoutilthe .1'\v",~"Jpet. :~\l1l1ed.,19:CMR 418 (1955)68 

t, Hj fl'!'L1'I~)i.\ ,.,n i~it.r t',j) L ',"i d,,;,, , , , • 

services of tae civiliancouRsel whods 'nottl'el\- "'.A!'tnonthi~l'\being retaiRed by tae accused, 
uil';lled s •• 1i.. v,' Howell. UUBOMA hz. ". CIoIIi "s"H"O), his~h!jltllnattorney acceptedemploYl\l.ent"'~o 

:, '\1101(1,.,4"" !8(~'h" ", ' I , "'I" ; , ',,',,', ,,' "', ;. 'j ,'" ' d~fml(l';i1'F~q,el', al'"C,r,lm,!n.1i1 prbbee"'inu, t,o, 'l>e,'gJn, 
.. Acoot'd. <MtBthl Y •. Unttfd _sta •• l'fB, 11'. SlJPP, 69~ (Ot. 01. ' , 't:':: ~ c' 

, 19m',""'" ,f ,,'" " 'c,x ," , """, '" ,', two months after his"retention by ,the accllsed. 
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Tle:acrcuslild'tI' .\!ou~a!l'tilll began on 3 May. 
AlihO\!lghlbhlHaWot!Icer was then requested by 
theeivtU~obumieJ.,td grant a continuance until 
early 'in July, the estimated date of completion 
of,vne,!!;ederal ,court proceeding then u?derway, . 
th~ law officergranted a delay only unt117 June. 
On '7J'une the. trial proceeded with appointed 
defense couns.el acceptable to the accused, al­
though the law officer denieil the latter's objec­
tion to the absence of the civilian .counsel. 

Opinionr The lawoffieer. did not abuse his dis­
cretion in overrullng'this"objection. The state­
ment of the Court inVnit'ed States v. Vander­
pool, 4 USCMA 46!1.!,' 16 "CMR 135 (1954) is as 
equally applicable to, civman' counsel, as to 
individual mmtary ~ouns.el;. 
,. ' . ;,. " ' 

: Of course, d;lu!:tlight.t6. choose counsel in 
'the first instam:e'may no,tbe insistedon,in, 
· such, a inahneras:.to .pbstlluct either' othe» 
importantoperatiolll8f,of (~he' sel!Vice ,con •.. 
cerned,··or ithe (or,der!y.; .. 'administration of 

. military. justiee;i.i£t~lis',alsciLeleal' that, .'both' . 
· the ;COOf!' and)'t/1e:'.Manual,;distilll~tlyeom_ . 
· prehend' the possibiHt31" that..rilf, the, '.re- . 
quested·couriselfs~l\o,t'lr!i1i!i6!l.ab~\a"'lIi[able 
__ the accused will· b'e1(eqll:l~1!G!lStandhls·, 

.. triall'epresented .lbY;Coulill!lel.jap~.pi'UtelhbY''' 

the convening ;~~~:t~;~~~.\ ,~,; =~~:~~~~~. counsel 'may not be 
:," 

the accused .• 9 

" In this. Case, profeSSional i eri:tp.lj~trJ 
wliere,frbm which heco1,tI!l, . 
rendered accused's civilian cot'rn' ,sel 
unll.v,ailllble." 70 

811 United States v. Vanderpool, " USOMA 561, 566, 16 OMR 186, 

14:0I~1:::~~d be kept'ln ~Ind. ~wever. tb'~~ In G;i~ih~; 'th;!';acb~~~~; 
had Indloated a wllllnirnesa to eo to trial with appointed ,~efenBe 
(IOunlfel. BOd In, V~rpool. the u~del'lyl~~ hbldlnl' was t~~'{,~"wall 
automatically reversible _error to, refuee accused the op_p-ortunIty to 
appeal from t11.e oonvening authority's denial of requested cotin.el. 

'b. United Statea v. Kraskoueks8, 9 USCMA 607., 26 CKR 887 
(19'8). .' 

U United Btatet V" Nichols, 8, nSOMA. 119, 28 CM~ 848. 849 
('9m,' . 

18 United states v. a.rria, 9 uaoMA 498,' 26: OMit' 274 (1968). 

"llut ~6~jh; remarks 'of 'olitet 'Jbdse 'Quirin In 86.i$t. John's L. 
Rev. 223' (1961) at 281S, 286 In whioh he stated that the 8,«lused bas 

" :a~',fli'bt: 'to a~ toreie'n lawyer' !oxcept" in: easel 'atf",h)&' behind, tlJe Iron 

,.;Qurt.,'(t."" I /,:" ,'I'! '", ,." I,,'" 

"UOM~,Art;~8(b): '. ,. "'~' 
!: ' 'tt~" iOrti:?114I1iSi "tierl~ee. '6 OM~J ~4~.' (1',9~8')',. I ': • i F~ "! 

. "·S"AOlh062:' nli"".i'8' OMR61·j ('918). 

3. Qualifications of civilian counsel. Neither 
the Manual nor the Code purport to define the 
qualifications of counsel, practising before 
courts-martial, although the Court of Military 
Appeals has stated that he must be a lawyer 
of, a "recognized bar." 1i In dictum the Court 
has.stated that the Government "can for proper 
cause disbar the lawyer presented by the ac­
cused from practice before' courts~martlal." 72 
This of course presupposes fhathe is already 
a member of a "recognized bar /' Since Kras­
kousk'as there have been no decisions defining 
what is a "recognized bar," although in the 
past the Court has' el\pressed no opjectlon to 
representation by a member of a foreign bar. 
The Court, for instance, .did not disapprove of 
joint representation by appointed certified 
counsel and civilian counsel who was" 'a Solici­
tor in the Supreme .Court' of England." 78 

Nevertheless, because K raskouskas requires a 
counsel familiar with the "rules of evidence" 
and possessing a high professional competence, 
it is entirely possible that the Court in the fu­
ture may restrict the definition of "recognized 
bar" toa State of Federal bar, or, at the very 
least, to a bar requiring detailed knowledge. 
of the .c6ilimon law rules of evidence and Anglo- . 
Sa%tiprlnciplesof ci-imin~1 procedure'" 

~ I, , , . ',' , . .1 " ~ 

':4."jl;~tll>itSl.,bet~~en Inliiyfduaj (military or 
cl~llilin),iU,td ·,iippolnted. defense counsel. a. 
a:k\l4~~' WJ\en' 'tl\e'accu$e~' is represented at 
t~~~U~w~'ft.i~I"~fl' ~ou.ltse16f ~ig 'oWn selee­
ti~ J;~·~~\1oi~,!!~~.l~o~)l:S~ .. l~klll:ieeXCUsed by 
til!k~;~ lf~iRt!!iW!~J)h l1foc~ed1hg$unless th!! ac­
cQSI. 'i~1Ite~.;;rcr ~'i~.it:,he,:,r~~ai~, as "associate 
CIi''W ~~ '1~,'i1i.fI19lbe'. presumed,' absent con­
tl1ary.indi~ation,tp.at if the appointed counsel 

,1d~Ir~i'iul~tbA$ '81l!li0I1iate Munsel" that he does 
so as lin assfs'tant;to the individual counsel who 

-ds,ib!ien,illI'jIilhii:th(:@unse:l in charge of the 'case"" 
·.i[llfs1liilIt19ll¢lilleW,1Ite,dlltiesof, .defense c.ounselas 
;a~sol!iateitllJ)Unsllhal!e,those;which the. individual 
:;oo~tiselom'!l}1i:ilnJlect/'. It has been held, however, 
.,tha~lthet, i$d;~vid~ak' counsel. need not· be in 
! ,chal'geil:dkbhe'.CI\Slil; d£ .. .the accused expresses .sUoh 
axdesiit6lMn iW:MblDsituation thE! "associate" ap­
pol~tedrc;ellUhlel<:could 'act as chief counsel,77 
,In. afl1.l!~~llt, ,4pw~v:,~r,. ~t wfl-ulds!lemt/.lat in 
thedntet\!skof !>rderl~ proceedings' and fixing . 
the'ultlllilttijtesP@l\sUlility .for theconliu~t Qf 



the caSe" the law pfficer (or president of the 
spe~ialcQurt) c~uld require accused to state 
whom he Ilas s~l~cted to act as chief counsel. 78 

b. Disagreement as to tactices. Although the 
Code requites Appointed counsel' to 'remain as 
"associate'" counsel' to the indiYidual counsel, 
when, the a~cused so requests; it 'c'ontains no 
express provision authorizing his Withdrawal 
from the case when he opposes the type of de­
fense conducted by individual counsel. Never­
theless it is consistent with both the rights of 
the accused, and the ethicai duty of the ap­
pointed counsel, to allow the latter to withdraw. 
Canon 7, Canons of Professional Ethics, ABA, 
provides in part: 

When lawyers jointly associated in a 
cause cannot agree as to any matter vital 
to the interest of the client, the conflict of 
opinion should be frankly stated to him for 
his final determination. His decision should 
be accepted unless the nature of the dif­
ference makes it impracticable for the law­
yer whose Judgment has been overruled 
to cooperate effectively. In this event it 
is his duty to ask the client to relieve him. 

While the appointed counsel cannot take af-
firmative action, on his own initiative, contrary 
to the direction of individual counsel in charge 
of the case, he should not be compelled to take 
action in accordance with individual counsel's 
(or accused's) desires which he, the appointed 
counsel, considers ill advised and possibly 
ethically improper." 'l'he intent of the Code 
that accused have counsel of his own' 'choice 
should not be interpreted' to 'libOUahtil:e'p~d~ 
fessional and ethical concepts! hf 'tlle"wtfl'd 
"counsel," by requiring appoiftted'C6~rl~liIi ,'til 
remain as the unwilling servimtl ill' tile ac~\l§ed, 
once he can show good cause for withdrawing 
from the case. Therefore, it would apPall!;' (In, 
tirely proper, once the appointed counsel has 
shown that he cannot in good consCience con­
tinue in the defense, to allow law officer discre-

,~ .", 

18 But 8'&e OM Hanlon. supra note 77. For an excellent discu8.lon 
of, th'e -relatlonsblp between civilian and mlIltl\.1'Y defense couniel, 
see Wilder. Rel4tionehip Between AppOinted and Indtvidttcd"'beJtm86 
Counsel, 21 Mil. L. Rev. 87 (DA Pam 27-100-21, ;rul 68). 
~ OM 899458. William ... , 27 CMR 670, pet. denied. 27 OMR Inz 

(lOll9). " . 

~o Of .• United :Stat. v.' Waiker, 3 USC~A 31S6" 12, CM]~ Hi 
(1'68), .' 

<loop 1000. 
lOfw:, ':J 

tion to, ov~rrule,thea~cused'sobjection to his 
reHef., lna,ny ~\fe)lt, if accused is aware that 
his /lQunsel (iifl;'er o/ltheir own views of the 
defense and ~till jnsist~ on active representation 
by his appoinJ;eq,counsel, he cannot later com­
plain) th/il-t II<PP9inted counsel's actions. were 
cO!'ltrl/-.I'Y· to,.,in,lIjvidual counsel's desires. This 
pr~~unpo8es",'«, ,llQ,ui!;se, tlW.t appointed counsel's 
actiq!)s constit.lItt~ an, adequate defeMe;nbt by 
i tselfprej uqici!llto the accused.80 

Illustrative Case 
CM 399453, Williams, 27 CMR 670, 

pet. denied, 27 CMR 512 (1959) 

On a rehearing on the sentence Lieutenant S 
was appointed to defend the accused who had 
also retained civilian counsel, Miss D. S did not 
agree with D on the advisability of introducing 
certain collateral matters and in his portion of 
the conduct of the case did not do so, without 
objection from D. 

OpiniOn: S's conduct of the trial did not deprive 
the accused of the benefit of counsel: 

... It seems clear that in such a situation 
individual counsel, acting with the consent 
of the accused, is in a position to take full 
change of the defense of the case and to act 
as leading counsel. Individual counsel's as­
sumption ofauch a position and responsi­
bility, howeveriicannoll affect·the appointed 
defense counse1's. pro)fessional position by 
depriving hilllof or diminishing his statusl 
dignity'or responsibilities as an officer and 

,an'cj;'Mtorlt&yrHe does not thereby become 
'tvsUbordirllitlllor clerk of individual coun-

";11181',1, i~4tliiJ:lild as an employee might be to 
h!jjofJdW iustru'ctions and do another's bid­
:"" 'dI'liit': ih' all things. To the extent that 
,"hiMivldual defense counsel desires the con­
i i"titnulld" assistance of appointed military 
"ol~'Ounsel;,he should be prepared to treat him' 
n dus' 'lin associate, an equal and not as an 
ft'q.lI1d'e'l'lhlg. In this instance, individual 
" ,t!(JUilsel could have requested that ap-

,p(lb).ted defense counsel be eJl:cused or re­
t b (iaved from. further participation in th, 
" ca~e when it became apPltrent that they 
',,',</ol/Id not resolv;e their (iUfer(mces of opin­
r,)pn with reg!lrd ~o Jriltl tactics. If instead 
. .of following . that course, individual 
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< i ,tfiRlf'llit«ft:f!eH'.tnlllI~\J!tos\\r;lfu\ccontlnue 
jJlltg}._~tlBhl!!\l\ll~j$'~io:f!·''liIi\l'' 'setvices' 0'1. 
'jJiI~~!Iit_I{c!lt!'tmsiJIlc'6\/nS'el dEls\:liteobvlous­
'""l~~~~~\1iewilV'JtheY"should 'not' now 
-n:t&jJl11ltdMod('JtI6'lcompl~itf that hiscollabo­
yi·Ya'ttIJ1t'wlICS less thancsatlsfalltory to all con­
,i'!l!liritedl,' '~lso:'they' are in 'no position' to 
: r~t\f4!lllize'aj)'llol!lteddefensec6ui1Sel's failure 
i'ft(i\"~lIk 'cer1;aln questions or to eliciteertali1 
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accused' alf'awitness when they called'upon' 
him toa!!sume the burden of actively 'con" , 
'ducting 'the examination. We cannot con­
side,r that the, accused was legally preju­
di~~d ,pecause 'appointed defen$e"counse) 
ac~d in accordance with ,his own profes-
. siol1\11 judgment in determining .wh~t, w,as " 
jl1at\lrlal or relevant insteljd of ,adopting 
,the views ,!)f indiv.idual cQunseJ.8'. , ._ , ,_ 
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" " 'I , ' : ',I;' ,_, ;". 'r";,_.' ,"', -, . ',:; ,-< 't.I'" 

neterenee.: Arts. 2'7, 35, 38, ~6, 47, UCMJ; .p~fa. 42,.51, 6M, ,115,116, MCM, ,1951;, 
, Canons 1, 3, 5',0-9,1'5-23, 25, 29, 32, 37, ~39~' 41, :American Bar, ~ssoei~~ion, 

Canons' ot Professiol1a!i' Ethics; DA Pain 27-'10; 'The Triai' Counsel aM the 
Defense Counsel (~ov.,.02). :"" ,; 

Sectlopi. ' INTRODUCTIQN 
1J' 

The previous chapter dealt principally with the 'legal qu~lific~ti~ris of 
counsel, including 'ineligibility from having':p1'~vI6u~ly "act'ed" in an 
adverse capacity in. the "same c~s,e." Thisdhapt~r is concerned more with . 
the general subject of adequate representation df one d(jfend~ht and t/te 
possibilitY,of inadequate representation arising from a co:tif1ictof interest. 

In the defense of two. or more accused. Also discussed are the' lega( 
and ethic~lduties, and relationships-to each other,and to the'accus~d-of 
both the trial counsel and the defense counsel. • 

, .' , ' , , 

: I"~ 

, . " 

Section II. PARAGRAPHS 42, 43, MCM, 1951, ,ETHICAL CONSIDERATION~., 
, ,; • , , '/ E' .! '. ".,'f' . '. i ,"" . !"t 

1. General. Paragraph '42b, MCM,1951is but5,''Prlnll\!.t;~ 4a~Y"6f ;n~$eb)Jti~, tP' see iMt'jrls­
a summary of Canons 1, 1'1, 18; 20;1.\11.([ 22'()f 't~~e}J~p~21i!fiIJl~~').$~r~lyjthA?~yt,C~~.t.~uhon'5, 
the Canons of pr6!f!esslO~j(I' EiJJiic~, :AB:A. ~t'flgJfe!~liNel~M;)k»tl~9 \il1ei\!£\ r~llll'diess of Jler-
states that C6uns~I" Sh.6Ul.~\ 1b~1Y~~t~~\)~~"I'»d ·.~h~lt .. l?c.,.~hWj .. ·lltl\>. ~!'.Rf\g.~tr£.,,;. s ....•. c~~fm.', . '.,6, .•. p~ohibiti6n 
respectful to an. parties to ·tll~· 't,~tl\:l;~(~'tb'!d, '~~1.n .. sg"~.4Pt~s~htinlt .. Jc\bllfl~c~/hg. mferest8;' 
wrangling, exhibit candbr~~d\:r§.fi1~'ASliji>'ejfi'~!1l,\ a&a~~I,if7du~Y."tti"'iip~n':fti1i Jl,liowled~ of'the 
from knowingly misquotin~ o~ .. ,cit~nl/:;blldJaVI'J'" • cas~b~fore,givingcandid opinion to the client;' 
and refrain f;l'om diSCUSSJll.lt~h~!.q. a.".~.e :'Y .. ~.~"ttl >qa"1lll.··1t,Il?f)!)il!ql:\.~l>i1;i.Qniagainst dealing with party 
allencies unless so authorized by the, COl1,y~n,~g" exc.IlF. through his counsel;5 Canon 15, pro­
j}llthority. O,ther Canons:p! Prf.1fl¥i~joQ~~~~~S) IMl!jt,i9lfra~IDs~!alJserti\1,g;' during allg')lment, 

,/llle ~et forth .elsewhere in the MllrllU1.\1 : .. Q,~JI >I/.I\\'IIJlJllI'l"b,elief in. ,the . <;Hent's .. innocence ;6 . Can-
I " "","',,,,; on 106, duty to restrain client from imllroprie. 

"l?ttCl4;' 1951; '))a1'a. 44g('1). "S'66",8:lso 'Alcorta; v. -tte~;~t~('8'«6 tie's*;'1.",'Oanon ·28, prohibition, ~g~il1st "ptriyate 
,u.s. SHI9,5,7), ; .,; ,,', ,,'.i. "l, .~<lWJ1HlWiclltiol).s with,tl1.eju~y;8 Ca'lion 39."pro-
i,';: ~o~~l"~t:~c~7 ~M~c;~1Il~!tP::;~~, .-c::o~ .. ~~l ~: d~~e~f~', r,d :roi+liri1flil~~ '"h8;~~n~'~rr,.-:'sU~~~~tine;.:_ "w~tnes~' , , d;e~i,lt~~ 

'ld .. o.i.: 48f. . ,. .. , j'i ...j frdfu ~tm1'l,.;8,. Canon 97, duty .to preserve··con-
lId., para. 44h. Compare United States v. Ma8sfah"S67 II':'2d \82 Menees of,,'~li.ant.l0 

(2d OIl'. 1962) "(assumed that prohibition applies only to prosecu. 
~r'i l'O~"~ aovern~'tJtal, 'llyellthratlna: ,ak.fiJ;lele~.) 
, . e MOM;' t951, para. 44g (1 L' 480:' ..' 
" \! 1{l;i -ltal'a:. '4~c"'(itnPrl:lper ,to_lttiret«te 'any' tlb11l"rie 'bi t'ratul1)li',':) 

8'ld.", par,.;_ G8d., ' " ' )'_ (.'\"" . "j, 
"ld.,!j:ttara:}-I,.tiJ.' ;', "".", "" 

, to,!4"''''Il4r~, 1I51'1(2'');,e,:' f~)' "') i"~,.:)-",<. .,.4\,-;,' ~ 
USee.-QM"Q9119Q, B1\b,wni_:122<C~_i71 (196(1).:", ' , ,.' 

('\, "11 S .. " t1t1'ltM~'iJt'tf8,,:~; 'ijf.d'9it}Jii''{}SOM:k''iSr; B2~'ctri'R! '52) '(1982) ; 
tY"''foI~~!,.t!14.q.p'''r''9 1:l~9*,,'1'6>f~' ~" a'.' <lIGP);: 

"O~htll""O€I'IY6hS"\of Professlpl'lal' EthiCS . even 
'£h'l>ligli"'n~~;'$~t :(QB;1l ~~pr,esslyi • In, the, Manual ., 
"h~!e, 9~~P ~~!d,~~W\'!!t ltJ?JlUcllbl~:t~ ebtil'!sl!l oe­
'!'Ore courts-martial: Cwn(Jn ,'8)" .prohibited ,com. 
munication' withjudge,n 0l1no1t"19;'dptY,t9 
avoid testify.ing:in case.:&'O" ',"', ';/",, ' .' ,,' 



.. 2., ,SlIspelllllonof eounsel. a. General. The 
ManuaL purports to authorize the respective 
Judge Advocates General of the services to 
announce in departmental regulations rules de­
fining unprofessional misconduct that may dis­
qualify counsel-military or civilian-from 
practicing before courts-martial. •• There is no 
eonfiict·betweenthls provision of the Manual 
and 'Article 87 of the Code, which prohibits a 
convening authority from cenSUring court­
martial personnel, because' Article 87 protects 
only counsel who perform ethically and legally. 
In any event, a drastic procedure such as the 
suspension proceedings authorized by para-

, . graph 48 of the Manual would seldom be taken 
'against military personnel, since military coun­
, sel can be decertified at the discretion of The 

Judge AdvocateG~neraI a:nd th~reby prevented 
from being appointiidto act in general courts-
martiat" AtM, ,al).d'(mo~eimportant, the con­
vening au~horitY' may 'relieve an appointed 
counsel,althOugh 'itwoaldprobably be.impro­
per for hiIp,'to, ~~~l~re a.' requested individual 
military counslit'ililhavailable" because of the 
counsel's prior, and as yet unproven, unprofes­
sion~ conduct. 

b. d;~~:"~~~~~!I~t~th~ autho~ity of the 
¥1I1ll!1l!, Nmy {tJl.I1WI\RiJW:p~na::'IlA:)e~!l, Pfi\m).ll­
~!lt~4 )ajllloJl.!l-~i!llJ. fue ,.~mJ!.lli'lff?»"Il1-1s\1jlnsion 
actiQl\ .• ' of!i:-;;'~"'''.''A.YnlA,fIQnA do, n"t ,",npea;r to 

c '" ,,' ",,;;;tWt'f~9f:::i"'~r.r'\.ml,J~, /)!,~;J'f'~'t ", ." 

IH>I!Iy:}o 'l!l~,pM~q~q\l:W!~hcPfj<ft~~.~",cRIIJ.:1;S­
ml!Xtl~I' ; pro.il~p~XI ; £fl' Wll":V'~I\\\,,!th~~,, th~~e 
coun~e~l\!:jl }lfI~ 1l~,I!aHM.t!~,"I\¥rr~qlgel/,~I~~ ,as 

professionally competent. The "grounds'" are 
couched in broad terms based on demonstrated 
professional or personal misconduct (e.g., con­
viction of an offense involving moral tUrpitude), 
as, well as, incompetence. The grounds for sus­
pension specified in the regulations "include, 
bu,t are no~ limited to',' those unethical practices 
proscribed by the ManuaLI6 It would seem ap­
propriate, therefore, to set more specific rules 
of conduct-as have various "bar assoc\.ations 
-which rules would be peculiarly applicable to 
military criminal practice .• ' 

While the regulations purport to suspend 
counBel from practice before courts"martial, 
prettlalpl'actice is nIlt mentioned (nor is it in 
the Manual)" although the regulations do speci­
fy that the grounds nlayarise from unprofes­
sional conduct or incompetent performance dur­
ing the pretrial and post-trial stages. 

c. Procedure. Suspension proceedings will be 
instituted only when all other measures, includ­
ingpunitive action against military counsel, 
have failed to reform the attorney. The general 
court-martial convening authority concerned 
may then appoint ,a board of, officers, certified 
under Articles 26 and 27 of the Code, who may 
not, ,oyer :accu~ed's. 9bjection, be j"nior to him. 
The con;vening authority, after considering the 
boartl's findillgs and recommendations, may dis­
Jll(ssth~ cpargesorJqtwal'q thep1 to The Judge 
iAp,;v!l~a~ ,General conc~rl?-ed"who will take 
;4pa!fH~pto,priatElj!l9tion.18 " ,. 

,"; 1(t,'"Jd;)\('iij'I}~r},!)}!)d:.~i~,,;~i ... \,,·f.·:·;,'...,-',l·'·'f'; ,,', ,"',,- '_ ' , 

'Section, 1m r'PA!R'A!GBNNS' ,~~'ntlS, MOM;' l~li;l"'lJlH'E !TRt'AJiiCOUNSEL'9 
'1 'to ·!hdJ'T0.;, ;)(1.9?jX9 ~ .. ;\'fdf'W-'~H'Y,~ ~", )~:I'\.';~.'!".' ,j , . 

kRequired action If'lneJigllil&i "'l'Wei,: mill ~ftiiblfbili't~')lreftJrg''tl'ralariY'' disqualification re­
counsel has a duty to report to:thi!"cOiil.'lili.lfhg i,/!lil1lfilli t'fl\tlmt p'llbYlbugl'hontrection ~ith the 
__ --'-'_' _ ,.,', r,' case.so If the grounds are discovered after the 

"MCIi.! ...... po;a. 48. ',' I" ,,"ll' "!M>¢"ltla$4!I~~bWl,,,~he, ,~rialcounsel wjli re-
'''1M ./. MR. Taylor .• S UBOMA 421.'3. eMR •• ' (i~ill'),"ln port It,to the court and immediate action will 
wbloh it w~ nqted, that lucb d~ertltleatlon would npt P~~G)llt be t'al.~j:e'·n1')['to"J l'::~e~lI,i"~:v' 4,b"'~"I;~ 'fr' om any partl'cl'pation ' 
'counsel from Bervlns as Individual wUBBel If requested by ,1\0 K I. Q :<\lJ n U'.l 

a~~. 22-.80-6 (S' Mar •• ).In,}h~ i~rl~~l~,~" ' 
l'rd., para. 2 (emphasis added). . '''',':'j 'iJ)' .J'w : 'flQ;(I<1 ".,'-;1·" 

.. ,,"~ H~rton"P"'~"!i<?!'aI E"I .. ,..d'M MUI ..... D.! ..... a .... · 2. Dutles."'Il';'&en~ral. The duties of the ,trial 
.el. 6 Mil. t.. Rev. 6'7~ at Ill, and appendix. "A ProP08ed Code of 
~111";'" TrIal Co.41..t" (DA Pam "-\OO..s. 3uI59). . , counsel &rensimilar ta"those of any prosecuting 
" "s.,',f\R. 22-...... ' (" "'ar 51). ,.' , . ' attorney, .. He prosecutes in the name of the 

It flee (. pner,.!);·,. cha. 1; 2. DA Pam 27.-10, "The Trial Counsel 
ari~ the (JU!"",",'Od"n •• I""(NO."), ., ,", United' States, not the convening authorlty.s2 
,".S~;"I0M~ .•• 'h, Jia1.'a'j '.b. .' N.e\1.~rl,hr'~s~i'\f,,·11i.~nh8'thiri.ksthe trfalofa. case 
at See' Id.. para. 616, .md ·8Pp,. 8a at 602. ~ 
.. MO,". 1.'1. 'ara. 44d. . . . isl,nadvl'sable,"he"shauld report'the ma:t'ter to 

I, '.:". 
AGO 1000. 



the Convening authority, since only the latter 
.' can withdraw a.casefrom trial. In .this. r~sp.ect, 
trial counsel ,does not have. til-e noll!! pr08equi 
powers of a civilian prosecuting attorney. 

b. PrepOJreB- the record of the proceeding8." 
The trial counsel, under the direction, of the 
court, shall prepare, or supervise the prepara­

,tion qf, a verbatim !ecprd of tli,alof. eac1tspe­
'cial court-martial in which. a bad"conduct ,dis-

• ,i charge i~ad.i~dged,. ~hd of each' general court­
martia)." Although be does not authenticate 
til-e record, il-e is required to check it for ac­

" ;CU~IiICY and; J))IIY" Ill!I,lte appr.QPriate initialled 
.corr!!C,tions,. in tbe .record.1;l.e:f9re.it is .authenti­
, 'cl!:ted.'·,Re~ords of, trial Qyspeqiai ,court,mar­
i Jti~l, i,n whicb ~o bjld. cPnd)!ctdischarge is ad­
. Judged, may be,summa!1iz.ed.s,6 

'.' c.1tepprt~: r i " 

,,;., ' 

(1) St.atus of ease80n hand. Tbe Manual 
. 'requires trialcouni!el to make a week­

, ·lyreport of casellon band to the con­
'venlng'authority; . througb, tbe law 

. officer ' (or president ofilie special 
court ),1 unlesa' directed otherwise by 

): '/ the ,convening authority." In tbis re­
port be must explain: tbe del!lY'in try­
big cases on 'hand for more ethan two 
,we~s, 

, , ,I " :" ,"-"," - '." ~ ,,>', ',', .-. ' I 

(2). R.e8utt.4t~ca.' Tria1·:counsel must 
. , ' ' Ii~t,ilf~ ',t¥I\~a~q}!~e4'~,~\1}medi:&~1l ~9,m­

mandmg offlC'ef o( t)ie, result. of,trIal, 
and send 'eollf€Sbttlti'Sie~'oitto Iidth 
the convenillg ,a'Utho1'i'tlY'a'M, if the 

. , accusedl is) in '%6:f1'ftD'IlfIfeftt\,l 'The ":~i'lf; 
mander of thli :con,ft!letf(ej,' £aoility"ii 

" '. 'As a matter dfI16licY'fltnl~·~~u.~tJtl~#)~ 
)-5/,h)~n l ',i"., \ 

":'11,'-:-' ;ri~; ~~!_{ I,j-, 

. 2I'~Lee lI'eJl!r",I.1Y }"O~.,~1951, ,p~~~. ,~4d'" 4.~f-9). f~"'I'."""'" <.,", 
24 ucMJ. Art: 88(a)": MOM. ~19Iil. p'arai silt. '~3",' 
2IJ 14 .. Jiara,',89tf. '-." H;' , ~ji 

28,14 .. para. 88b. 

.. , 
" .' ' , \ )~ r 

,,', \' ;1, 37 14 .. para. 446'(1),. 
2'. Itt. p':ra. "'4eUi.' . ,;;' I' , )'," 

ti,UCMJ. Art;' 81:,(15 ~YII. in, caslrof ;'trlal' by cener'al cOui~ 
martial; 8 dftrll. when trial III by special cour\-.martlal').: ' . , 

, , ,', -, -, .' ')I,,' ,,- '-" ",',~" .~-: 
30 Bee MOM. 1961~ para. 44h. . '" ' ," , _<'" , 

III eM, 8997$9. G'J!ant. ,Z6 dMR 692., ,69'6: (19&8-ti rhe" ~uJ, ,J\PjliU:r 

~l)tl¥: ~., otbe:r~l~ "!~: ~b".,F$iI.ral ,courte~, :,S~~ U:~,t~d ~ta~ v., ,"',~l· 
. Blab., 8.07 ,F. _2d,,62 .old Clr,.,·19,62)., In .wliJllh, ilia courLu~held ~ 
, Gove.-n~ent:.~efit'B pOlt'.lluIlotment,: 'httel'Mlatlbn' of the ·defendant 

, hi tb~ ~bll~n~e ,of ,hi, cou~Bal. and .. ,-u~e~,,'Wl*1!-o-uc,~ d'prldujl?!~ that 
It_ w01011d,be'lmpropel! for, a pr08tlc:utotJ £0",40 t.bi.'aple.,··""~l , 

, - i, '" . - . 
l':'~~:JrlOM~ 1~9~1'(p"r~~~4~, !.' .. i;" . ,1\ " ::':~i\' J.';", ' 

is very important· that., the accused's 
immediate Ilommander be notified 
promptly. 

3 •. J1elatloJ;ls with accused and defense counsel. 
a. D,~""/~i with accused through his oounsel. Im­
mediately.l,Ipon, ,lleceiving charges which have 
be~n re~!lri\'~4 to trial, the trial counsel serves 
or '~~q~e8 M ,be ' s~r.ved, on the" accused a. copy 
,thereot, and, notifies the defense counsel of the 
seWice.'l'his .date of service begins the running 
Qf ~he J)eriod for preparation ofa defense, 
within'r'WWcA, accused may object, to being 
tried.~'.AIJ,· other, dealingswitbaccused are 
tbrou,gb,! bis ' counsel. so It. ,has .' even' beeR il-eld 
tbat parl;\graplI 44h of the M/1.nual protects the 
accused from ,questioning,withOqt bis counsel, 
by any o/Acersor agents baving an official in­
terest, i.n, the case, To tbe government's argu­
ment, that the ,Manual was intended to restrict 
,Gilly t~e .~~ial coun,8el\ dealings with the ac­
cu~ed iI~the,absence!>t his, cot:\llsel, an Army 
boar<j. ,of review noted. that, wbile it did not 
preslIme, to say how fllr the pertinent provision 
of Pllragrapll 44h extends, 

We do not believe the rule or. principle 
should be .sonarro;wlY,:a.\>.plied; ,to do so 
would tllwart itspur.po,Se\· We, think that 
the' prohibition,.l!lul\t I(Ip{lIy,.to all officers 
and"age!lt~9f,ttie ~oi\!tilrn!llentwho are of-

, fillialiy ,jn~tE!~te4i!il\: an4 ,acting with re-
"ga'1f1.,tO'~r!l~sliqktcase.and, that it would 

"'.r,b'l\\Pa~»~l\\i\tjmprp~#r' for, some other of­
I" ,4cj~I;}~ilf.v11!g,~I),(),wledg«io:f the .. ' ~tatus . of 
,[/ilf p.\}§l'~E!~J1c4 aSIan assistant staff judge 

advocate/,01'i"the accuser, to bypass the de­
fense counsell. and communicate directly 

'~~'i'wtm~t~~~:!fCeUsed' ... B. 

:':,~;L. Aiio~a;;th.e, defense to examine ,paper8ac­
companyitng charges.BS 

, , (1) General. Paragrapb 44h of the M'anilal 
'" ,.,; :. p~6v4di!stnat "Except"'as 'other;w;ise 

,., JI.n",directed by' 'the convening,"authority, 
;::::':~::, .. ' ""he, LtdaL counsel] will ,pemiitthe de-
,,/,\ ',q ",,' fense·,to, examine from' time ,Ito, ,time 

.',n,"" 't\h~ paper :I\ccoinpany'i~~ ,tne, charges 
,':, 'H'" '~".' ."~Il'hts 'iappears to'su'\Jplement'tlie 
, {" ~r.;et,rial "dis\l~yery~~, pr~~~)U',lliM!I!Qtd­
, .. ",,,i,' "ad by-the Airticlei821tnvestlgatlom In 

additiQII", it)lM,ilee~. sti\teq"tlli.\tpnee 

JiG 

Ii 
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,', !,li;"p pl'1vileged.matter ,is'cQrrsidered by the 
1"'ii"'YI pnetrlaUnvelrtJigatingofficer, its privi­

leged status disappears and the ac­
'cused may 'examine it." Further, the 

)'.,. . ; accused is to be furnished a complete 
copy of the pretrial investigation." 
If,however,materials were not ex-

!,;", "amined by the investigating officer, 

./-, ., 

.,d·' 

'but'subseqnently,have',been furnished 
the trial counsel, ,it appears to be 'as 
yet an open questiori 'whether these 

'materialsi are, ' "papers accompanying 
the charges'!,withirr;themeaning of 
paragraph 44h. Even 'if they are, it is 
. further 'debatable ,to what degree the 
'tria:! counsel must 'silbmit ,to the de­
'fense's'demand 'por' discovery, when 
the convening authority 'has "directed 
otherwise" against, such disclosure: 

, Regarding the first question, iithe 
paper has been transmittlid to the trial 
counsel thrbugh the staff jUdge advo­
caib,prior to the pr~trial advice,pos­

, sibly the convening authority would 
have to conseht to the trial counsel's 

'I·', 'ffelEl'aS'eli 'bi"'the privileged document 
.' "i'. (~~\iI')iI!\Qefe';lse demand, under para­
I " ••• I:~b.rn/l!44h;1 01'" beaT tlte risk, at the 
, , !'jl 1'" ~e~Y;<lE~a~i'Qf Iia.,ving the witness' testi­
,.} 9',' ftil>it~;~w!OO:O!inat the trial\ 'Ph!)' staff 

; ':'! '; I'~U ! 'at~lItn'Hill"'tjt:etri$!i' 'l+d'l1ice 
, I"',, I ifn ~!fl\' lIlte ~~r~'es· at-I)' war-

lin ,,~&~i\~~~iI1!~~~d\i~' >the 
, : ;r~pb"'~ iff~~tO'it7~'tlJ.UBjlllthe~CJdurt 

.; "i6J!el'ifln~f!l!i'$/Ji A"1!lteaJ~JlHs8',~<tl3d 1that 
• ,':,.i<,1lt.J 1,""*llflfl.,r'II$*Rl'\tW)~*' '"", 

~"""'~"'rjl'- ):11':,;; 'rlilf'ttf.tl/J" hrt2 iel1'fi(Jo"1 f)Bn-:!11 
• , S .. PM,'.918!.,Or~I~~~.p"9l' '~G)~i.utI'IA.!.6""i 

at; IUS ;' 'set! "sner-ally, Boysen, 15uMberY' In '16H~ ~Aii ' 41; ~~, 
Pll:~.'." ~.'d. ;. If,ee, , .alil.o, Le,II:,1 land . ~~.,~i.,IJ~Jatatrv vee,,_ v"'.G,: ',,'" i&5,1). 

M •• , ,~ • • 0 ............ '· 'llO" •• It·,t'1Ir·~~~bi"b'id)"tiOi'lat . ,illudae 
Advocate ,General's School, 1962). ; .... ,'/\\'.",-.),' b ~'~')."\~'~'CNl:5iH)~ 

a.8ft MOM. 19151. para. 846, ' " 

'.' 8I!~1Jp'¥J. ;A~ .. , S:',(a) :"(W.:'~Phas. 11"aAAe4).'\.1'.';~:-J N'~\::). ~N \HI " f _ ." 
" 88,See Uplted Bta\'38 v. a.,~~tY~, ~O . US,ql!lA·,. 8H~ 27 d)f:~"J\alt~ 
'(l9~9J; ',.>: ,':'.' i" .'-"H-;,)\J'5:~.!- . \(,~ 1,.1t "1 

rr Bu~~ol, •. 'Vnttfit: Bt'~i,V~ ,Sho,t.r, 12' UsO~t.A(~~, 80 C}lR" 288' 
(19fJl.)......a ,case in w~icb matter not shown to the Investigating 

0'ftU;'81' was' itWei{:'tO tb~'::ataff :,161":1' dffic~t;iana, tllil :convenlng. au­
,'t~qriW,t,,~Oi: l~r$j\ldl~ :~ •. IJ" ;~O,u,lJ.!Jj. JIJJl.Il!J ftllt aqcWl'llCl knew "of tbe 
material, It w:". ,not:ulJed; at the _,trlalj and the other 8vldenoe,:of 
';liilii'i1Vaa:\ 'Q6b\peil{nlr.': ,"\.~"~!,-;., :'t:;'i!.q ,I'n::, 
'.'!;",S";;-J1nl~l{$ta~'·i-.v; ,~~n~~r;AO .;liTSOMA 171. 27 OMR 246 

'(ll~~"tiulll~\jtatJ.'v'.G.bd" /.('<IS61.1" '~':'2"OMR 186 (1'&8) , 
-,,/; ;:q-N.~~$1~I'~l':t'll~::'l)ia.1:JQpl\Il~I,:ati,4 T,mt :Q«ttense Coun.e)." 

, ?'~la~'~rf;~:~~}JJ:~i' l~""(.":i>jjAi'.'~ddJ.j)'/!· ." 

paragraph.44h ',og'ives,the defense 
cOunsel a pretrilll right to inspect the 
pr.etrial . advice.... R might be held, 
'therefore, that ,if the; staff judge ad" 
vocate based his recommendation on 
matter' not available to the defense 

. counsel, the latter was, practically, de-
. " nied his tight to Inspect the pretrial 

., .,·i . advlce,'7 , 
'this possibility is rendered less re­

mote by the decision in United States 
v.SlJ.rhueliJ, 10 tJs0MA ~06, 21 CMR 

'280 (1959), where grsat importance 
." wils 'Il:ccordellth~' pretl'ial investiga­

" ' '. tion; becai\'se"jto'pel'kte~as a disco'\'­
,': .'. ery"p'roceedihg ·for theae~used and 

, 'stands' as!ii'birIWllrk against baseless 
charges'!' 'One"mfglitconclude that the 
pretrial advice is intended also. as a 
"bulwark against baseless' ch~rges" 

. "'and that the accused should have the 
right to inspect the "baseless charges" 
of potential witnesses considered by 
the 'stafl' judge advocate 'lhhis advice, 
'even though they were not ·considered 

, "by'the'illVE!stigating officer. This pre­
supposes, of· course, that 'the prQSecll'" 
tion intends to "utiliz'e the 'statement 

. " at the' trial,; for there. would be no 
obligation to disc1ose:an' 'informer's 
,~tliltement wl;licll, i~,nof,to,1>e, tj.jled to 
cO)l},ict' the \lc,cuse4:o17,~'S' !;lot "ellsen­

' .. " '''' tial to thE!' e<",e",'''l8 :;, ,.' .' "",,4 t,,·lA~~, .'"J,. ,", ' . 

• : I '. "'.!';;i~~ ,~)i,M~f~~,J.sf~llMt1ed!,to inspect 
'JIb " ,h.,~lir\III);I\rt"l.\l.lle~t.~4,,,AqsYlll.'1!\ts beforjl 

'!;tti)'j .'';;': tll\W4~~1jl';09Jl}l;'I1~e~~'I>411!.jIJlOuld first 
;."('! H;;;i± <lii!',~t~P'fhll!jq·liMt lt2.·f9,'1, i~ri{\l. counsel, 
:ti"i.!fiWfI'li!~!ilf(~',(~:'IIPge,is" .. to,·the con • 
~,iJ1P;ii~~tlg jl!i~tbQl.1tty.'~' , '. 
'\'}!\~·i'(i?lVohunvem8"J; !,' .' , 
"~l'<iH··rll'~~iMl1~Wnj:rwru.c~, ar~ t9 1:)e. 
,.>c,rti!;' tu liJlidl'r0:4lMlIcddni evidence are ,in the 
bq'ta:~Il"wusirl1sv' and, control of military 
m'th~ tttall1ilthorities, the trialc.o.unsel, the 

,",m,,: ,.;;;q,~,co.~~;!,oil,thecolivening authority, 
·1!., .. )!I~''ijtl~lI' p'ro.pe~" ,request, take' 
·'ru.i~r>jQ'_lWMIY(,~c~ion to effect the, pro-. 
,:'~~~, ~l'11fu~tI~{~1,f<!h ,l'!b<iUme\its,' with­
"'~li"'lj~:id'~'l\1Anr~.jl~IIi!Ssit~of furtbllr legal. 
,,,,+,~",j>~~>.P\.' .. '> .. ,.. ....'.. .. ' 
. " ';, :;'!,·:;~ip~f~~FJ;hiai of':4!lf~ri~e'~req"e~t 



(3) 

to . examine material statements or 
documents in possession <If the Gov­
ernment is without prejudice and may 
be renewed at the trial·'ltself." A de­
fense motion to produce; being an 
interlocutory question,·2·, 'is decided 
finally by the lawdffi:cer;·'the defense 
being required to support its motion 
by a pr~ponderanceofthe evidence." 
Unless' a request is made, however, 
trial counsel has no affirmative duty 
to disclose pertinent material, because 
the Manual states that "he will permit 
the defense" to examine papers." 
Failure of the defense to .request in­
spection at or before the trial, there­
fore, constitutes a waiver of what­
'ever such right existed. ,6 
Extent of right of iMpection. The ex­
tent of the right ~o jiis(!overy has not 

---
41 14 •• para. 6711. 
u Id.. para. 60a.. 
4s 1d .• para. 67. 

, ,~t;See United- States v. Frene:h, 10 USCMA. 17 •• 27 CMR 246 
(1969) ; 8111!e a180 MeM. 1961, para. 67e. 

u MOM. 1961, para. 44h (emphasis added) ; 'liee" al80, id •• para. 
11lSo ("Upon proper' request" the Govel'nment mUlt produce for 
prellmln~ry Inspection its essential documentary evidence) (em­
phasis added). 

"See United States v. Gandy, 9 USGMA 866, 26 Q~R 185 (1968). 
41 JAG Chronicle Letter, JAGS 260 22/157 (6 July 1967). 
4~ See Untted States v. Helnel, '9 USOM:~ 269, 26 CMR 89 (19118). 
.'01. ,Palermo v. 1Jnlted States, 860 U. ~. ;l.~, (.1969). M~u'ely 

beeause an item may theoretically be admissible In evidence does 
'h~t inean 'tbat ita production may be eOUipelleil. In United Statea v . 

.. Fran,chia. 18-"VSCMA 815, 82 CMR 816 (196,2), ~wo accused com­
mitted larceny ",hUe In contlnement as 8entenced prisoners. Havins 
pleaded sullty, and bfto\'e' -sentence, aceused moved' to compel pro­
d.uOtion· of that, patt,. of ~~et~ ,~·col'r.tio:nal tfe4L~~!i!nt" lUes which 
~~d pot yet been ~t~f,l,08e~"t<!:.~he~, inol~dlns ,R~d Cros, reports on 
their civilian lit. -and tamil,. ~ blUikaround, 'FlU Vaporta on their 
Pl1evlQu, crlmlnall mol!de, -' .P;~_ ',ttl., eQJlftl)4PJ\l~A1j- :tac(lItY'8 clll.Baiftca. 
tJon B~mmariea" cont.ai,I~*'I(, -fn.t~.!:. ~~', .,-OP1~1~1l~, ~-pd comment on 
the accused by' twO' :DsyJhtatMst8 -"lin'd" tll.e -Cftill1Ja1-h. Even thouah 
theae' dbou'nlimta were i Hheatt6Y'--'twlot'.: te~<tYfltU'l( 'tl:Jey mlaht have 
hB1tn admill8i~le in mltintlpn. ,~ij, ,th, .. lut~nAA., __ lJ_8vertl1-elesll, the 
Court held that the law of8cer' did not a.1M.~!hf.' tUUretion by' den)'~ 
Ina a' motion to;;l1Otnpel production, 'Blrtnartb.CG.oWhment dlaclosed 
the namAA of, the Inf~r,mants on ~hoBe, ~pi~iq.p'l ~e reports wet'e 
basad, and the law otB'eer twice oltere(l keeU,ed' t 'eontinuance to 
tnter-view such' httormahta.' whloh acoused rejtHIt'fdti'" 

IIOJAGJ ,19611.6921.,(12, A~ 69). An "n~~'!"~t~'{'r.arlant on this 
a'ituation oce~l'S when the Govel'nment, without he") cence, destroYIl 
ftle,ntlal 'r6tU 'evlden'~' and Is tllereli)' tlnabll!!, ttl' !1)l'6tiuce It for the 
a9cUs4ld'lI, ,nllileetion. In OM 4,09098:" Mayel', (at ~pr '88)\',~(Urtl'e. 
ported). til-til 'probJ8m arose when a sMail amount 'Of'matel'iall"ta:ken 
hom' ,the ac'oulleil. and' usetted' to 1Se, he,'oln; was Jelt~lrelv' ill'llpated. 
.by :tbe G?ve~n""eJ1t, Jabe~a~l')I' I,~, the, Pl'<?qCl8~ of (~!l~~\tatlv. '~h.mlcal 
analvals. The' 'te8t1ns prpeeilul'8S uaed by the Gf)vernment', 'were 

f'clentUlc'':lIY neo".arYi and the accused 'w~s' held' to! Ilave no absolute , rI.~* M. the p~d\1~~lon o~ ,th~ 8ul?at~nelt, when th8~ ~,ort of analysis 
olearly ,lIhow,ad th,e _8ubs~ance ,was hel'qln. , . 
'~l"Oompare ft!R' :940:-10,-' pan,' 15 ('8'0 '-~u&',,5-6) :(flstrletlna dls~ 

,~J,,:,,~re ~('~,:,g~iBl"reJ)'o~iJ.or ~,.~lni~~u~~.m.rti"I), which was 
involved'in Untttil'States 'v; Franchi .. , '"pro' 'note 49. ' ' 

'; 

. !I 

yet been clearly· defined by military 
judicial.decisions.An advisory opinion 
from Office of' The Judge Advocate 
General of the Army has stated the de­
fensemay not only examine any paper 
accompanying the charges prior to 
trial. but also may inspect any items 
iIHhe, ,custedy of military authorities 

, .' ",upon a showing, that the items are 
admissible in. evidence."'· Neverthe­

. less, it should not be necessary to show 
.th~ item's "admissibility in evidence" 
as a prerequisite to inspection." What­
ever the right of inspection is, it de­
pends o.n a .procedural, not an evident­
iary rule." 

The JAG opinion, however, pur­
ports to broaden the scope of the ma­
terial subject to inspection-from 
items in' possession of the prosecutor, 
to those in the hands of any military 
authorities. A subsequent opinion of 
The. Judge Advocate General of the 
Army follows this policy in, respect to 
the release of the files of military 
criminal investigation .reports.'· This 

·.Iatter opini@n Would allow military 
. ,defense,' C:()lllisel y,llormaliy" to have 

"Ull,re$tl1icted,' access t.o. these reports" 
(when nQt .made part 01' the Article 32 
investigation). .. Civ.iUan defense coun­
sel would ,have .similar rights, except 
that he could not: (1) examine ma­
terialfllrni$hed by agencies outside 
the Army; (2) determine identities of 
confidential informers; (3) examine 
confidential reports; (4) examine 
medi¢al reports,,. such as autopsies, 
VIIithoutthepevmission of the Adju-

.. ~al),~:,9:~P,'lI'a,~i. ~l',uf~)"~~~/l\ine~aterial 
'which, <w@ullil·al!i<.4ll.~he"pl'osecution .. of 

"1\' :'Illliitb ~"~"Ii!i'l\'llt:it~e. "Uniteji Sta.tes, !»A ,")"l;';,'l1:1h: ,c"," 1 .' i', "; 

",. ".",,. ('''lW~~\\I!U~I')J~tpv,~ppr@valof .The Jlldge 
"",j o",i " .1\;'JI\,)j"li~4)~;m,,".'1 bf the Army 
)n~l~jj ;.jjr ~"J~1' .. t:4(4);l,,(S'~-.Jd,,:f~,rr;1,~, _" , ., " 'I' 

m,,,,,," <I)p'~~.$I\"elliceptl()ns are' based' upon the 
l'i., i,;If/lJ}llral restrictioll?aga;inst release of 

(," )1M ''',~n~~Ij!WtM!o1).';·Mntaliled m Armyregu-
'li~ijQ~"rather, t.hanany distinction 

'''J''''.' "",,~l})etwfen thedisc@very .rights\of roili­
"'":,''''' )""" ... (~'tl:i.i:'\'L ";,' ·i'/·li'· .• ' ··.·0..··1·· ~.I. '~"'. ·."' .. ·.'~rI1 .• . ('" • ,1, .. ~!1<"~,AU.,,, C .,.1 an. cOIlI's.~.·. .~ .'1",. V. 

. ian' defense counsel,. for instance,'was 
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'I." d~t,m l!I»~ft~if{~l!ll~ed ,acc\l~s to classi­
""I, I'd qi} '{'!J'AM,RP.~WY.lh;th,~, ;vjlliatioll of his dis­
'.fb)l!hA ;,,~,.llMatI1liht W'9uld, on, appeal, be 
d, edJ 1)("t'.IIQIlJltil\~; tl;te ,same effect as a denial 
'.(".:{,m, v,,,ullt';.r:&b-e; ;,~!lme, right to appointed 
"}""'! .·<l1l1l1l~el.G2 
PC'!!;;; (4)\ Federal tJl'ovedure. Prior to a Federal 
"';).1h{ criminal trial the civilian defendant 
"J ,; , may iivail himself of these statutes: 
.,,' (l) " 18 USC Sec. 3432, requiring the 
,( '." ' Goverriment--in a capital case only 

,; -to furnish a Hst of prospective 
witnesses. G8 

(2) Fed. R.Crim.,P. 7(f), requiring the 
Government,' in answer to a defense 
request for bill of particulars, to 
provide available facts (not evi-

C' dence)essel1tlal to the preparation 
of the defense.a4 

(3) Fed. R.ClIim. P. 16, allowing in-
, ' spectioll ;of :teal evidence, obtained 

il'omdthellS or; the ·defendant in­
voluntarily 'bYiGoverpment agents. 

" 

(4) Fed; R.Crim.··P; 17(c), allowing 
pretrial subpoena 'of documents or 
materials optailled voluntarily or by 
solicitation when the Government 
does not intend to use them at the 
trial and the defendant in good 
faith believes they are necessary to 
his' defense.·6 ' 

At the trial thesesameJ rules may be em-

"f r~ See Unttfti States v. Nichols" 8 tJSCM~ 119, 28 OMR 848 (1957). 
• 53 Oompare para, Uk. MOM, 1951 endUing the defense counsel­
· i~ ' .. Ill easeS-to be 'Informed of the probable proseoutlon witnesses. 

'~,ThI8 requires the G~:vernment. intsf' al~. to, divulge the name 
and address of an essential defense witness. 'See Novalro v. United 

's:tiI:Wi{,' .. SISS U.S. 63 (1967). 
e )"''''!I)~owman Dairy,qo. v. United States, 341, U.S. 68 (1961). 

· r(~f'iiee UnIted States .y' •. Murray,' 297 F. 2d '812 (2d Clr. 1962), 
'(6)'1;1 ,'denl~,r 869 U.S. 828, (1'962'), ("doouments" 'does not Include a 

j:,j'\\Mt~IJ:,~~,etrtAl,iltAtement ·n;aa~e by, the accused,)' 
",,':},~,'$"~' 'Sowman Dairy Co. v. United States, 8UPra note 66: United 
~£U,.~·V:J.J'iTencka" 81S8 U.S. 667 (1957). 
\(dtt\~;.Y'S,.C~" ,BISPO (19~8)~ fI~eeIfi~p.Jly ,enacted to limit the rule 

ot"l(1m1ed States v. Jenc}(s, supra note 66. 
')'g~!kd. »lilermo' v.-lTnlted iStates,- 860 U.S. 348 (1989). When an 

" '~urn~ari~ed ,the accHIsed'l _f- ~nf~lt~on, it hal been 
MOUled may examine the IUmmary, after the aaent 

~~l;;;;[~)Il.;;;;~GPvern,or ot,'Gua~t,187 Ji;.:SuPP. (D. C. Guam 

plpyed. With one important statutory 
,exception, a failure to comply with 
these rules-denying the lIefense ac­
c,ess ,to. what may, be essential infor­
mation-will call for dismissal of the 
pertinent count of the indictment.·6 
The exception is the so-called "Jencks 

" ~ct," IIn\ler which the defendant is 
, ;, entitled to see the prior, statements 

ll1ade by a prosecution witness to a 
Government agent only after the wit­
ness has testified.·7 If the, Government 
objects. to .4isclo~lIre; of such state­
ment, .011 the g!.'o\ln4~ that it does not 
pertain, to thlil. subject matter of the 
witness: .testimony, thetJ;ial judge de­
cides the question after ex,~mining the 
statement in ,camera. The United 
States Supreme Court h~s stated that 
this statute provides'the exclusive 
procedure for compelling inspection 
of the statements of a Government 
witness to a Government agent,'· 
Failure of the Government to. produce 
,the statement, once ordered, results 
, in the striking ·of the witness' testi­
'mony, but does not automatically caJl 
for dismissal.·9 

" ,,(5)<·Application of the J enck8 Act to 
" ,;" 'co'/frts-martial. The application of the 

",Jencks.,Act tocourts-martil\\ is as yet 
"'undecided . by the Court of· Military 
"i:APPeals.60 The .wpt;dingof the statute 
"sliPI?0rts 'an." 'argument,that it does 
""',::Wii)W,W.;9Q1!i't~~mll(&lvl;. i.e" "any 

. ,iI(}l'lmin:al'proseC1~tion'br'l>Ught by the 
, "tt,pI);~~!;~t~t,p~;:~lJ\')'(~~:lI'\ir~\l).'~, the in-

, " ,.. ..ten~';'o~"CQngll1ess.,was ,to restr,ict un­
L, •. 'W!I'i'~\'i~~Gl':":!1~Ii!JJg;';"exl>eaitions into 
, ""·"G0."';1jlllUlllent,,lUes;,6~Alth0ugh the legis­

,1~tW.~;~~MMtY::'of'the Act does not 
sh~aj~.cml!'Jltlssional intent to include 

",,;,:~H~_II~i~rih its scope, . it is rea­
, ",,,,,,,s.cmablei.toOllnclude that military con-

, , ,;,,',c,,:'1t~f,I},~t~n~lesneed at least as much 
, ',' ," "'''IJIlI!OOi~cti.cmdromunwarranted inspec­
" .:,::;,~J,:1::00fi.~\I!!i;.ttq' clvi:lian invest\gative files. 
'" J" 'w ",,'J/heOlA()Ldid not, however, expressly 
"'" ,,, ""'I'$J!1Sll.I"ilny'provisions of the ;Manual 
,,;'pi,,' ,,,,,tJmt,j~¥e~1iheaccusediights expres'sly, 
" " ;, , ';"demed'''bythe Act;"' Thus the M"TI-

,I! '~I-"l 1, '~', -;', -" , , 
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ual should stilI have 'legal effect until 
the' legislative intent' of the Jencks 
Act is clearly establiShed by either 
Congressional action 'or judicial de­
cision.Fufther, the Courtof Military 
Ailpeals has expressed a preference 
for the rule existing before the enact­
ment of 18 USC §3500.'8 It is unlike­

, Iy, therefore, that the Court will adopt 
the new statute completely." 

In the meantime, some board of re­
view decisions have taken the position 
that the Jencks Act applies to courts­
martial. 6~ An Air Force Board of Re­
view overruled Combs," which said 
that the Jencks statute did not apply 
to pretrial proceedings by holding that 
the "policy" of tlw Jencks Act applies 
to Article ,32 iuvestigations as well as 
to the trial jtself..67 

4. Presentation ,of the case.6• ,a. Presenting 
legal authorities. The Manual states that the 
trial counsel will, after the pleas, present per­
tinent legal 'authorities to the court "to the 
extent required by the law officer (president 
of a special court-martial) ."", The Manual also 
implies that this is an affirmative duty, to be 
accomplished subject only to an objection by 
the law officer.'· NeveHheless, the Court of 

"See United StateS'v. 'ae~l~~; g!tJSC:MA 269, 26 OMIt 89 (1968). 

Ii At least In its IImltlnlil asp.eta.,f<qll"U~I_~ ,~~t~8 y. YIlla$enor, 
6 UaOMA 3. 19·0MB 12~ (1966.)., ' ' '1 ,-I ',' 

&lNCM 5800089, Parks, 27 C:M.R 829 (1959~. 

&I ACM 16867, Combs. 28 CMR 866 <i'959f.' 

"ACM 18488, Jaekson, (19 Jul ga. un~eported). 
'08 For a eomplete dlscU88lon. :see DA Pii.m' 2'7";'10j ;'The' II'rlal 

Counsel and the Defense Counsel," cb. 3 .(Nov" 62i).." ,'.' 

"MOM. 1961, PUR. 44g(2), 

to See Uf •• 'app. Sa at 510. 

1i See United Statea v. Fair. 2 USPMA 1S21"11~: ,(,l,¥R' ,)9,~(+iij;;):~ 
1aMCM. 1951. para. 44g(2). '" 1 . .',''\ ~.' 

18 fd .. app. Sa at 510. .~ji,\\" 

".' fd., para. 44g(2). To refer. to mattel'S. Wh.IJ~ are not .•. 4~ll.)>>1~ 
II not miscondUct unlelis It' a))pears that trial c,ounsel did so Jell.h .. 

, el'atei)' •. In the be. lief .tbat'ith,6Y VI.,.re not •. Eve.n "so, :~.i.tc~ ,~ef., .. ~eh~,,:,,:, 
will n~t ca~se reyer~aJ ab~e~t., a . show. Ing of !II. peel.fle p. rejudl~Wl"l4 
the accused. See' ACM" 113'42,' .Moore. ,81 CMR"~47, J)6t1twn d6'f}lsd. 
81 CMR 814 (1961) •. : r '., . ",'" '" ,n :,'", 

",I,'" '~, ~~A 9anoIl,~ ~f ,Prof~~l~na~: ~thic!I,,,,<J"PQ,n':22. ',\ " 

1~I.M.q:M, ,19G~., iP:IJ-ra.! :44g,(-J. )'" ,',' :!' ,'!' 
'f'Ild .. para. 44g(1). 480. 

o',See" l::rfit'Wtl' StOa~'·v."\McCaht,II~'l(f USO¥A 846~ ~;7 'OMR "47~' 
(1959). "" l' "." '", " .. ,:' ii" i", " ',,' ".,' ,,', 

Military .Appeals, following the general civilian 
rule/'ltas held that such authorities should·be 
prEisenuid6illy when requested by the law of-
ficl!l', lIWd then only rarely." . 

~. P'l!e'(tfinfJ,8tatement. Trial counsel may 
m~~.e;~p'oP~hil!g statement to outline. the pres­
el'\~MiRll:,qf:hi~ ca?e to the couH membe7s." 
The. :p,ro.c,Mural. gUide to the Manual cautions. 
agaihst' ~n opening statement "unless it will 
clarify the procedure to be followed by the trial 
counsell.",.a'ltthen gives as .an example the situ­
atien W1h~):!e'a prosecutor, relying principally on 
an"a®)llled!s'confession, announces in an open­
ingstaten)ellt that he will first introduce cor­
robl)'/.'~tlltgt'e$timony and then the accused's 
conJfessioli. $uch a iltactice unnecessarily could 
result in reversible Ilvror In a case sustainable 
on evidence in4epell4ellt of an inadmissible con­
fession, and should be followed with caution. 
TtI's.1 '~~u~s~', 'fhis .9Pe,ning stat~ment must 
avoid 'liibiuc1~jtg matters as to which "no ad­
m!iisjbie~y'idence 'is aVailable or intended to 
be6trereij,"'4 . 

" i'll: /(, 

c. Duty· to present competent evid~nce. 

d) General. "A lawyer should Ilot offer 
evidence which he knows the Court 
should reject, in order to get the same 

.• 'before the jury by argument for its 
. admissibility ... ' ."" The trial coun­
sel a)somust insQre thp,thi~ papers 
are • protected.~gll!,.n~t. in!Mive$nt ex­

• ' ,amil\l\tionby :lII~nJ\?'II:\'~ 0,f,,tqaCourt,'6 
While it is ~\IIi\\Uy, WlethiqaUor trial 
or defeIJ,Se .cO)lnsel t,e assel1t.his pelt,.. 

.' " •• ' , ;IIQllal ,~pi.ni.on (o:\"j;b~,gUnt <IV -innocence 
::,', 1\:~~:,A'f i;~£;~~\\~~,lm'~~Ii¢~,an: bllproperly . 
,.,,.,Jq~', 'elili>lI,eSSQQ,orifiUOOilJ<>by"the trial couns'el 
'\W4ll;'li~ift~~"b~n!\/I#jai~jalfor the' reason 
t; .... »!td,f,.~>ltihfitl.'ao"IJ(jIW1l.)4$'iprone to give undue 

'ffl~". Yj mMP. ';aliUli.4jf·'" ~1:' '. . . "'~oH,,"1IriilxJYal+~.t'~k;t~~M:I~,l(t,e I$~ 'emerits of a prose-
" ,~"tt'\I·,<!tIlj)!ft~lIIOOorneY'whose impaHiality is 
~m".x!) ,OOIH~)lI.!.'_,!3 jfl'.;j".¥s· ,: " ' 
,""Nl<i>Jl!il';\\lIAIJ.Imllf,j,,""" , '", ,. , 

;1!J~'~~~f'Qj.~1;f8,~n~ing. moompetent eV;i- ". 
"J"~,t';.l.!'~c~,,'!he~het,denb,~ta~, or .in·.·/tiYl>.d 

,'!!~ltlt'ii, die ofl'er,or.presentatlon of in-· 
(~~,;~,c~~w~te~t.e.v,ii:t~n~~Is efrilr:·In.~~q;y; 

",,,,,' .• 10 ,,' howeyer, such conduct· must 'substan­
, .. t1allY prejudice the accused's righfio 

IiiI" 



, ridiY .. i'.Aj.;~ .. I&.l. 1;$ ...... ·~ ... Jg.l." .. ffto warr~llt reversa!." 
f . J!',~XmJ1.~l"§!l".the ~ore, It appears that 

'Ii •. ' ~~:e~{~:r ,w~not made in good faith, 
the less likely the Court is to. lQQk fQr 
specific prej udice." 

d;"ExaJrriinatiQn Q/the file. AlthQugh the trial 
co.litis~l·$hQuld CQrrect and initial any minQr 
errol:'sl:n the charge sheet Qr orders aPPQinting 
tlie CQurt, he shQuld report substantial'errQrs 
tQ·the cQnvening authQrity.·t 

e. RepQrting inoovisability Qf trial. If the 
trial cQunsel discovers matters which he be­
lieYes makes trial inadvisable he shQuld repQrt 

. this. to. the CQnvening authQrity, if the,latter 
hadnQt cQnsidered these matters .. " Only the 
cQnvening authQrity has the PQwer to. with. 
draw the charges frQm tria!." 

f. N QtificatiQn Qf per8Qnnel. 
(1) CQurt .persQnnel. . After ascertaining 

frQm the president the time and place 
Qf trial, and prQper uniform," the 
trial cQunsel wi!1 so. nQtify the Qther 
members Qf the CQurt, the officer reo 
sPQnsible fQr the custody of the ac· 

. cused, the repQrter, and Qther perSQns 
concerned." . . 

(2) Witnesses. It is. the duty'Onrial CQun­
sel to obtain the ,presenCe.o~ material 
witnesses fQr bQth .si<les." He may 
sUQPoena and compel 'Il.tfehdance of 
any material civilian witn~ss in any 
part Qf the tJnite(fSfates:1itsterritQr­
ies and PQssessions." Fiti1utellf· a wit· 

Ii~'("J ',<'j;, ' 
'Ii . 

HtW", " 

!J~,,"~.j\jloe •• S ... 't .. 'v. Valenoia. 1 l,JSOMA 41&, '4 OMR 7' (1952). 

~~;~~~~~~~ McCants. 10 USCMA 846. 27 CM;R 470 IIPElChll court-m'8rtial tI!stlfl.~ and 
.QI1(".,n.j .. '~m('.Y): Urlited"State$ v. Johnson, 

60. 
'I" 

nElSS (who. has been subpQenaed and 
tendeved fees) to.. appear and qualify 
as a witness is a Federal Qffense." To. 
Qbtain the presence Qf military wit· 
nesses who. must travel at GQvernment 
expense the trial cQunsel shQuld make 
a fQrmal request thrQugh military 
channels; where no. such travel Is ·re­
quiredhe need Qnly nQtlfy the military 
witness, Qr the latter's commanding 
Qfflcer. 

(8) Equal QPPQrtunity f()'I' the defense to. 
obtam witnes8e8. The defense has the 
same right to. Qbtain Witnesses as dQes 

'. the trial counseL Thus, he may nQt be 
cQmpelled to present the defense testi· 
mQnYQf a vital' witness by a depQsi­
tion when the GQvernment refused to. 
Qbtain the presence of the witness fQr 
the tria!. 89 When the trial cQunsel dis­
agrees with the defense as to. the ma­
teriality Qf the requested defense 
witness testimony-and thus as to. the 
the necessity Qf obtaining his presence 
at the trial-he will present the de­
fense's written request to. the CQnven·· 
ing authQrity fQr declsiQn." 

g. Preparl'rng for trial. The trial.cQunsel bears 
the full admillistrativeresPQnsibility fQr pre­
paring thecQurtroom, cQpies of the charges and 
specificatiQns fQr the court.members, and secur. 
ing.theattendan.ce of the· ~~99~ed .. 91 

I). DUties afte~trlal.9':' ., '0' 

(f .', 'H' Jei, '.,' hIt 

'r' ,'" "il,'r4 .mfi:~ 'I\;~ :";.~.<~ ,{",.,.. 

,.:: ':1' , ) ~ I~' Ii~, 
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Section IV.i PARAGRAPHS 46-48, MCM, 1951;, DlJ'-TIES:·OFTH,E DEFENSE COUNSEL 
PRIOR TO TRIAIL·', 

.1 •.. Consult!ltioB' with the aqcused. As soon as 
hejs .apppinted, the (jefense counsel 'will con­

with theacyllsed with a view to preparing 
.,the defense, unless. individual counsel is re­
quested.>' "Counsel should endeavor to obtain 
fll)lkno'Wled~e of all the facts of the case before 
adyisin.g the accused, and he is bound to give the 
accused his candid opinion of the merits of the 
case." 95 The defense counsel will explain to the 
accused his testimonial and other tights, re-

t "!l,arellas:s ~,f 'the' accused' $ intentions to'exerCise 
. rights;99 'When ~hete are joint accused 

. the defense'counsel shoUld e!i:amhitlHhe cltse file 
before . consulting the acCUSElC!', to" determine 
whether there may bnlny disqualifying'bon­
filet' of interest;.7 In' this' \vay';' 'shoul!1 . he "be 

,disqualified from' Tepreserttin~,the.'a~cused 
~Jo'intly, he is' not disq~alifj'ed' ;froin'"l>,eipg ·.ap­
pointed·to represent' o)lly!\ne",of the'li$fen.dants 

'L"""~~ he has never consulted with the 'others." 
the' possible conflict of interesh-in the. de-

'~~~::~~'; O~~f~.the .respectlve jointllccllsed is not 
,I until after the consultation,the 
Md~lfel~se counsel must so advise. 'the accused." 

2. Preparation fo~ ,trial,lOO 

• ·3i Securing Witnesses. The triilY counsel will 
O:r"CUlre the presence of mlitel"ial'dafeftSe·' wit­
nesses."1 If trial counsel' dlsagreeswith"de­
fense counsel as,tofthe'necessityI>L,the,defense 
witness' presenCe aMhe t~~al",th~l;llliltter.~J1I be 
submitted in!wl1itingto.'theilonvening iauthority 
for the latter's peI'sOilalid~cision" or ,to·the law 
dffil!er if the,' court Jll\s."aJlFeady.!'cGnv~rr(ld."2 
According to t~e ,Maml8i~i ifr'eith~ll;pemty ,ptyers 
to stipulate to the testimGuy iofthe,Md!I\ness 
whose presence .. is requested i bYt"the,r,o~1Ibsite 

':F' ',>~~~" 
9.'I,~e~;generally., DA Pam,:~:~,,~O.,,~h. 8.,,'" 
94 'See :MeM. 1951. para. -46'd.' '" 

".JIIIldi;.pal'a; .481. n , ~.'! .' J~1~V1\ 
JI6,~!)id~ ,J • __ .'-, '~", ,~ 
't.?'See' 'DA Pam 27-10';'-: .,al'A. ~J2r. 
ijl!liSee "i'e.-,,;\". :,irifm., .. '"" , . ')'~' ,>; ,;';:t 
,P!.S~e, ~q.~( I~~rll •. p,at:a. -48ct "'i " '''''', I, ',i; .', ,;F',. 
d1lO1S"ee-- MdM, "1I'Jril, 'para. 48Ur DA Pam'';'~-lO'~'' 'lt4Io.sB-;·",--,,,l , 

1:9A1;, p_rtli 44/(2)" 48d,.·115th :<.~;;J~,;'f'" 
116a. 

Id: .. · •• ".:, "B/' , " • ' , " . 

pallty" ,the, latter; Msthe .burden of showing 
that,his,case 'Would' be clearly prejudiced by the 
witness';'absencefrom the triaI.I.8 
'rhe 'legality of this provision, when applied to a 
'ma1i\\l)i~);defensewitnesi!i is extremely doubtful, 
for th~·bode provides that counsel for each side 
'!s~~lh~aye equaj"opportunity to ,obtain wit­
'n~~~s'" ,10', The Manual allows the trial counsel 
to make his own decision as to the necessity of 
,th~,,#~4~Me ()f aPl.'osecution witness,IM but • 

., a,s,§t!ltq4;1a:,~QVe, allo;ws hifil to object to the 
d~~~il$~ 1i~!aN.~~tfor a witness' presence. Pr!lc­
t~~wl,Iy,,~P~~r~fdre, tl).e trial couns,eI.cannot be 

,f<\:rc~dntO!i,~9;rego Jhe presence o~ his witne~s 
" t)\j;q1j.gll,.;.liI. defellse offer to stipulat~, whereas, 
':-accor~\'!ll\.to, the- .l\:l;anual, the converse is not 

tlill ..... 11 .•..• li1Wl~..\\~,,'.,t .. ,OO. n d.!I!ense can. show prejudice 
ithe.~~/t~!lr,'ijJ,i,~ ,dge,IJll!)t s'eem to be "equal <)p-

P9,!i~U'W:t.Y4~qJ:l~a\lh'Wi~ness~s:; • 

; ·Jt:1s·'l:itlro'i' "tl'f Ni£use to subpoena a material 
'arrd'rl\!c'i!'ssli;l'~WItrle~sieqti'est~d bythedefllnse. 
lri~the" l\!ll:dhigclJ.se' otl tlils point;i.8 accused 
was the"offlcel' In' ch:arge' of 'a post craft shop 
And had filed false overtime reports on enlisted 
employees; to receiVei~l1di:reetly'overtimepay 
to which he Was not e)ltl,tlild'by' 'regulations. 
He maintained he had he1in doing this' in re­
liance on the a/sstirances 'of his predecessor that 

, the 'J)ractice Was custOinary and· proJ)er.The 
accused requested the ~resence of another offi-

(by tilen .miles awa,y) who he said 
tiistlfy' this tec1b.nii~tie 
':6:' ge~ted' . .t ~, imi(lecEislsor .. Accli~e~:s'l',eq'l.\eist 



tllQl:Yi!heis entitled to have the ,witness 
testify directly from the witness stand in 
the courtroom. To insure that right Con­
gress has" provided that he, "shall have 
equal opportunity [with the prosecution 
and the court-martial] to obtain wit­
nesses." 107 

The witlless, however, must be materlal and 

necessary,' and the defense has the burden of 
showing that this is so. Thus, in an, assault 
case,lOS when there was no admissible evldence 
raising the issue of self defense, witnesses re­
quested by the accUsed were not found mate- , 
rial and necessary when they 'were expected to 
testify only to the violent character of the 
vidtim 'of the ltssault;>o. 

Section V. PARAGRAPH 48, MOM, 1951, ADEQUACY OF REPRESENTA1'IONOF ' 
JOINT ACCUSED 

1. Gerieral. The accused in a general court­
martial 'is entitled' to defense counsel who will 
represent him in a professionally adequate 
manner, and with undivided loyalty. 1n the pre­
ceding chapter it was noted that the mere 
appointment of a lawyer as defense' counsel 
raises a rebuttable presumption that he "acted" 
in that capacity and is thereafter ineligible to 

" prosecute the accused in the "same case," Di­
vided loyalty may also arise in the defense of 
accomplices when (1) at the, same trial, counsel 
qan, Qnly strive for, one accused at the expense 
of the other, or (2) at different trials, counsel 
may feel restrained incross-examining a, for­
mer client who was the accomplice of, his 
present client. When. there is even a fair, risk 
of prejudice to, the accused on these grounds, 
a conviction will be reyersed-cSo important is 
the right to 10Yl\I counsel. Whenever possible, 

"therefore, separate counsel sh9Uld be appointed 
, ,for elWh joint accused. ' 

2.Atseparate trials. Whenthedefense coun­
set,Previ!?Usly defended the principal prosecu­
ti()n, witn,ess,; both, records of trilll will be 
reVie'r~d On appeal, to insure that the present 

j,\\Cc~ii~~,r£ge~y,e,'~, fP,Il, representation,' I,f, there 
{~. 11" i1?o~~im.h~r .t~",t ~?unsel d,ld less thap. he 

I,t 

could have to defend the' present accused, by 
reasonof;his,'~u8l1'role"then the ,Case will be' 
rev.ersedeven; ,thollghthe,.defense was, otherwise 
,apparently'adeqvate. 1i'heundivided loyalty of 
cQunseb,is'sq', important that, even' the.appear­
ane,eof eyil must be avoided.110 

'Thus, in.()rieCase,111 W alidL I\.adjointly 
assaulted C. They' were' both charged with' as­
sault,' 'bUt tried separately. W 'plead.ell 'gUilty, 
pursllant to a pr~trlal agreement, and was <:on­
vic1!~d. He 'then became the "star witness" 
against L. T4esame lawyer who had defended 

'W also defended L. The conviction 6f L "was 
re~ersedbecause of the risk of inad~quate rep­
resentation arisillg from a possible conflict of 
interest. The record of trial 'did not show 
who;ltl).!lr,thi~, conflict of in~e,rest had bee\l dis­
closed to, L. ",fter the Court considered the 
rec9rds of ,both trials, it stated: . ", '. 

Counsel must. not represent conflicting' 
illtereSts. So strong is theprohibitio};l that, 
despite the unquestioned purity of' cou·n. 
sel's motives, any, doubt :concern~ng eqUivo­
cal conduct on his part,\'mustb,e regarded 

. as having been wntagonistic ,to "the best 
interests' of his client.": ,[United States v. 
MeCIIISkey;f6';USCMA 545,550,20 CMR 
261. 



there can be no, doubt about the prejudicial 
,nature of the . relationship. Presumably, 
counsel was attempting to establish the 
accused's inriocence. At the same. time, 
however, he was under an affirmative duty 
to protect Walker's rights in a situation in 
which the interests of the accused were 
directly opposed to those of Walker.ll2 

In a similar case,H' the Court emphasized 
that the appearance of evil must be avoided, 
and again stressed that the record of trial did 
not· show whether accused was informed of 
his counsel's possible disability. 

. The Government .vigorously contends 
that a ,perusal oithe record mustra~s that 
defense .counsel effectively represented the. 
accused and that. his trilil tactics r.and 
strategy were proper and cor~eCt. 'T\rls 
ar~men.t falls short of th~ Tark})ec~use 
the test IS not whether counsel c~uid'liave 

, done 1II,0re by way' of f~rther) c~$s:~1'aliJ;, ,', • 
ination or impeachment of nis' fortn~r . , 

I - , . '. ' " , -, .' " ; ') "" Ii! ; ," J ~ , , 

c,lient, but whether he. did iessas" a re~ult: 
()f his forl1ler participation. W e,have o£t~1J",. 
said thatt)1e interests of ))Istice ,requir~ 
that "the appearance .of evil should be . 
~voided as well as the ,(;lviJ itself/' United 
States .v. Hill,. S USCMA 699, 20 CMIt 315 ; 
Vnite4 . ~tates v: .. McChiskey, 'supra [S 
;Ui,3CM4646, ?O CMIt 261]; United States 
v. 'Walters, 4 USCMA 617; IS CMIt. 191. 
It is unnecessary to don 'presbyopic spec­
tacles' in this' cRseto find ,the 'appearance 
of evil~it isroiadUy appliririt to the' naked 
eye'. . "_', ,",I" . 

Other than,' the single:disc:19fl\lre by 
Fields [the prosecut\onwjtnes~ji~t~~ ~Cl) 
defense counsel had previous'~J,r!\llre~~I\Eed . 
him before acourt-mar~ial, ~h~, ~~pOli4j~,~"" 
silent a8.to any indicltti.on th~t tl;le,a.~F4~.I~g" 
knew prior to trial of counsel' s .ccmtli~ltg " 
interests, alld that he c9nsEmted t<i' be ~\\jj~"":,, 
sented by this. ,counsel. l'/lragraRh 4$Q~, 
Manual.for, c,o,urts-l\;Iartial, Ul!ite4' ~t~t~~i' 
1951, ip,4i~cussing the dutie~ of d.e1\jns¢ 
coqn~el, requires that an accused be in,,,,. 

,; ,', '-. , 

,111 7 trs6MA '~~4" "70i,"'ai OM~ JGS/'ln. 
III Ub'lW,i'Statei: v.VThotntbb, '~'ut>+"' h. ,-no:-' I' 

114 8 "OSC:M~ "67;J61iJU:; :CMR iZS1,12S5., ' i' 

!i ';: 

.. ~. " .~ 

.formed of any interest his counsel may 
have in connection with the case, any 
ground of possible disqualification, and any 
other\matter which might influence the 
accused in the selection of .counsel. Good 
practiC.e d~J!Jands that such disclosures be 
mad.e a matter of record and brought to 
tlieat~~nt\oh . of.' the law officer prior to ' 
arraignment so that the latter may assure 
himself the' accused is fully cognizant of 
the limitations and restrictions placed 
upon hiscounseJ. 'With the benefit of this 

. information an accused can make an en­
lighteried:' election whether to . retain ap­
pointed counselor seek a replacement. 

We conclude, therefore, that the accused 
'was denied ilie'eil'ective assistance of coun­
sel' isa result 'of defense cOUl1sel's prior 
represe:ritation' of Fields.lI' 
t ! " ,," 

This;,wholeprQblem is normally avoided,by 
sound"administration--eounsel who may have 
acon,fiict.Qfinterest is not appointed to defend 
th~,~qCl1sed,: or ,is re#eved, at his own request 
an4 b!lf,<)lIe,.th,e, trial" as, soon as the, possibiJjty 
a1:j,su~h, II c()nfiict,is,apparellt .. 

Thelilri:gua8'e iii' the, casell above, however, 
seems to Ii1dicate thl\t'ffthe record Of trial 
showed that tlieacllused,'had,be,en infOrmed of 
his co~nsel's"pp~sible dillal;liiit¥, there would be , 
no problem-the accused wO\l)d ~hen have made 
an "enlightened election". if he chose to keep 
his appointed counsel. It, may be questioned 
whether this is so. It is impossible for an at­
torney to kllow before trial the exact extent 
to which his obligation to a prior client will 
hamper his service to the present .accllsed. And, 
if :counsel canno1;lI:now, hOw, ,call, th.ea,cc\\sed? 
TJ1ue,t\le a~Qused ~an, be lII,a~!l a~are ,\<It ,tlle 
ri/llD rthati.he ! w.IR ge dn!jB~\la~el~ ,repre,ented, 
b\lt '1l~~!I~po,tJ ,~;\'1I\\hl/on4N'P6c1b;abl~ £()\l1cll).ot 
appreciate' 'the" ext'en~ , 6i,therisK. Under such 
ci~9\1~I\~o~iii!Wd*ii~~;, .. ~!> see how he can 
make'1litli "enld'tthrtl6ned' election" .. On the other 
h~mI:.Ji;l~p~»~~p~&e~,'kn~~ ,of specific r~asons 
wlij!'4i~:,~nn'01!,;rully 'serve ,the aC0usedwithout 
bel!l~(~I~~"tO:!1\:i~ pt1pr~li~nt",Jt W?u1d'se~m " 
. b.IMl<~Gl'~,h.ilm.l!ot<.aimplyto inform> the, accused, ' 
but~,~,~,et~~te"e4 .• , 'Fh~ C!lmoqlt~ WjtIH\rl~ 
reaic!illWliris;<that the ac~used mightprefedo"be 
defe!l,d~4"byan 'exc\lll~~~ .. lawyer ,with ,s~tne. 

68,; 



disability rather than:a journeyman wha has 
no handicap'othtit than limited talents,· .,; 

Pi:~~uriiabl'y'! p~ra~ra~hA8p 0{theM;a~9!\1~ 
providing only th,at counsel illJorm the' accu~ed 
of any. possible dislIbnlty tlui.t might influence 
him in the, selection ofc?uns~l~rests o.nJlte 
assumptio~,thanhe d~dsion is, be~t lef.t en'ti~l!lY 
to tl\eaccUsed, 'the ?Ilem1pa IS that If~ounsel 
does not know the exact extent of his litititii­
tions, the accused cannot make a truly'/en.­
lightened election," and if counsel does know 
he ~i1I be ~e~n,itelY limited,then"by ~ontin\li~~, 
he IS permIttIng. ti)·e .a,(lIlUs~dto b~ incoIl\111e,te~· .. 
-perhaps inadequately~defenaed. . 

, " j j . "'I_A! 

, Possibly a. ,u,seful dfstinctiQn may be draWn' 
between appointedd~~ensecolly$el, e,ud cOIjJ;l.s~l 
retained. or .sel~bted by, ti),e Mcused; It w6!,1.td' 
be unseemly to allow the accused to;\!POoslltli' 
be inadequately and incompletely defended',b$" 
appbil'ited corinsel. Notohly the' accu~ea, "bU't' ' 
arso the bar, the courts; Congress !l:n.dthe'ptlbli8'" 
have an interest in ihsul'i1ig :that counsel' flill1Y""'; 
arid 'ethically represeAt· the .. , n'lili tarY 'a'C(\u§e'dcb 
whom'he is appointed to defend:'tf th'e·"app~a¥"l\'; 
ance of evil" is truly tdbeaVdiMd;cau11sl!ltt. 
shtlUld withdrllw from a sitUation in ~hich ;Ire 
ca~not giVe llndivi<\ed lOYalty to his client. .." 

\ " ' .' ',!,-~ 

.The lllck of disclosll.te. on the redord 'oftr\3i:!:" 
i~.~he'Lovett '~nd Thornton cases gave" th¢(N 
Court ail. easy W4Y'out.Even if there. had ))ee~'( 
disclosure,ho'rev'er,t~e,' re.sult .might ~.ell. ha,Y,e:t, 
been. thesame'fo1".tlte reasons rioted' above. I , w. r.. ",'-" -. ' 

's. At sametrlli:I: When arr.accusedat a joii:!.t~', 
tri~l mo'Ms fora:seV'eranoe of trials on the basis' 
that his defense is' antllgbnistic to that Of'the 
otliei' accUsed, he may' 'be tElquired to esfubligh j 

totheiaw officer's'sa1iisfactieu thaHhe defense:!!''!' 
ar~,'irl'fact,' antagonist,ic;115 Even' though'the: , 
severance Is properlY delifed, 'howeVEir, 'if fliers'" 

c/o ;- ,.' - ( ,.:,~r"":;_\,J!' 

isan\\h1i8'1t' that, an laccused will be prejudiced 
by"h'!iv'lnltn' single defense counsel represent 
aU·jjji~'atlQtised at the.sarne trial, then separate 
cOW\nlI/I;.IlMU1d·; be appointed, and in any .event 
the:tl~~seg'~ts'en~itled to.acontinuimce to ob­
tain!SI1fji1i1!iil\l~lcounset116 ' 

i:lih~riJr"tJrhU Itgreemeht ' 
Uf"1on'th'il sentence was ' 

~~~l![,~(iA~ll~t of intere~t . 
amply dell1-

v. Lovett, 7 
',.;I"!,MJJ:{,. 168 ; Glasser v, 

6'0'; 62' S. ct. 457; 
. tactics' of counc 

'llhl"·i>1H',.· b'f totally 
iuan at­

witli ' the 'need 
~lientle'ft the . 

:14'iiquiiitely IIni! ifreffec~ 

a~'~~~~~~~l~ 'e'Vi~ 
,,' oltha' 

1<'.,,,J .. ,,. as 



priv~d of the undivided loyalty of his coun-
'. sel. Although coun~el may .not have been 

aware of his Impropriety, a proper under­
standing that he must at all times serve 
the best interests of his client would have 
served to avoid the conflict. lls 

The mere fact, however, that co-accused's 
defenses are not the same does not mean that 
their representation by a single defense counsel 
was inadequate; Also, the result of the trial 
may in some cases reinforce the inference that 

counsel did not sacrifice the interests of one 
client in favor of the other. Thus, when, in the 
face of overwhelming evidence, defense counsel 
conceded that one accused knifed the victim 
after being hit on. the head with a rock, but 
maintained that the other accused could be 
guilty of nothing more than simple assault and 
battery, nopl'ejudicial error was found. The 
Court laid great stress on the fact that botl\ 
accused were given identioal, fairly lenient sen­
tences.ll9 , 

Section VI. INADEQUATE REPRESENTATION OF SINGLE CLIENT 

Initially, the Court of Military Appeals pre­
sumed, absent evidence to the contrary, that 
apPointed defense counsel performed his duties 
diligently. The Court took cognizance of the 
unfairness of '~Monday morning quarterback­
ing" trial tactics in the calm, unhurried forums 
of appellate proceedings. Thus, at one time, and 
even in a capital case, the Court had stated: 

After appointment of counsel, as re­
'quired by the Code, an accused, if he con­
tends his, rights have not been . fully 
protected, must reasonably show that the 
proceedings . . . were so erroneous as to 
constitute a ridiculous and empty gesture, 
or were so . tainted with negligence' or 
wroniful motives on the part of his coun­
sel as to manifest a complete absenc'e of' " 
judicial character. . . " ,'l, '.' 

, ,1 , ~ ,," .), . , \,", L 

Many reeordsl'~fI~¢t,e'fa~pl~~·.?:('A?~~~~., 
ful trial. tactics:but, coun$<!I"()a1!~otbe:' , 
censored fOr not atlopting 1;hi~e'dt.'H :must 
be remembered thatlliPpeUeA1$1,¢0Un'ieli:ftli).d' 
the Court have the advantageHlf"v!ewinll' ' 
the record after the . . .'lerdlct.l~q" .!, , 

. ~he Court thus beg~nb~,!t;~~r.~,it~'~~~ 
CIvilian test for adequacy of,' r~1!te,Nenf~~!p4 .. 
This approach, initially taken b:Vthe~~~M.ti,~~s. 

118 9, USCMA,1S47, 6408, 2~:CMR 827, 828., ", , ,,'~l '\I;,lo',I:I'I-'l,'-I'; 
IlIlUnlted 8t-,tes v. Yaunl. 10 USCMA 97, 27. CMR"171 (.1968), 
WI United states v. "Him'tei-; 2 USdMA 87, '41 ... 4~~!iI'jblt:Jt:',h.;jd(J4'2\\: 

(1~~~2~.:e\,lnlted ·States v. Bllr~er. 2 USOt.tA 29'C8~(hdR;!M\i~~M; i! 
, (death' oaSe) i 'United Statei v. Wileon,' 2\(tfSO:MA 21&:41 ',6int:fd8, j': 
, (1968:), ,(.",me). In WU.~" J~; ,!aa, h'ill" ,that ,tnM~qt1,lI,~ "AA~.Atft_". ,i f' 

tlon :was not .ho~,n almpb; beoa~.e counsell ~ad' o~~Y -:~I\e' 1"0' ~l:nV.te:, ! 

conaultatlon wltb,1 the acciuaed prior to ttal~ ','_'), .. ' " t~;;:',L, I) 

lH$e:e.tJOMJ •. ~~t. ~fJ. "",'" 

soon followed by other decisions in the same 
vein.'2l Perhaps it could have been foreseen, 
however, that while the form of this doctrine 
might remain the same,. the actual operatlQn 
of it was bound to change. Any viable system 
tends to respond at the point where pressure 
is applied to it. In civilian practice, the attorney 
who defended an accused often represents him 
on appeal as well, and might naturally be reluc­
tant-before the appellatec9urts-to vigor­
ously attack the adequacy, of his own perform­
ance at the trial. In"the military system, how­
ever, entirelY, <iilfeI;'el},t IIPpellate counsel is 
appointed for the accused. I " This counsel was 
not at the trial an<i generally .does not know 
the()att6~rl¢sT whO defended accused below. The 
militlll'Y system, therefore, tends to invite the 
cliliti/ll"bf:'hIMequatl! representation as olie 
motir~fringfn the bow of 'appellate defense 
coillIsel. Pressure was applied at this point, and 
the Court responded. 

Two years after Its initial. decision, the Court 
radically changed its approach to this qu'estion 
in' 'United States v. Parker, 6 VSCMA 75, )9, 
CMR ,201 (1955)-a capital Case. The Court 
gavelipservice to. .its llrior decisions"but found 
inadequate representation under circumstances 
thlltwoul<i. have sati$fie~Jts previously' IIP­
nounced standards.: In the' Parker' case, the' 
CQll~-t ,1,lsed 11 te¢hniquethlJ,t it has since foJ~ 
lowed in simillllr cases-that, of seizing on, one' " 
critl(!t\l shortcomln~ Ilithe\dE!f,ense,. ,and rein­
forcing its decision with other shortcomings in 
th~,:d~f,en~e":WN'ch, ta~e!'it9gether with ti)~, 
priilcipalflllilure, deprived theac0used ofade-:' 
quatEi representation. In Parker,the Court.WA8 

I _', -,' ,- _, " _" ,'-, " 
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m~st severely critical of counsel's failure to 
attl!mpt to avoid the death sentence. In addi­
tiim, however, ilhe Court retlited other factors 
to bolster i1ls 'decision: 

(1) Although not conclusive, there was 
80me evidence that the defense counsel 
interviewed the accused only once, fot 
30, minutes, and then only 3 days be­
fore the trial'!" 

(2) The Court "sense[dl from the cross­
examination of Government witnesses 
that defense counsel had not consulted 
with them prior to .tria~ as their. an­
swers to his questions, for the most 
part, str~ngthene<l rather than weak­
ened the prosecution's ca.se." 12( 

('3) The defense· counsel did not conduct·.' 
a voir dire examination of the mem­
bers nor did he exercise any challenge 
for cause or peremptory challenge, 
even though the court was speciallY 
appointed and unusually high rank-

" ing.' " 
(4) During the taking of testimony only 
"'two abjections were made;l'O 

"('/S) 'No instructions were submitted and 
'tio ex~e~t!orls Were taken. to those 

',#~veh;l~f .' '.' ." .. ' . . 
(6) .r~f' (4~~,JkiJc#~reia. :po, test,imony on 

". ,~d~1'1iM:~ ~~H ',Vk)" '\<' " ;', 1 ,,' 

(7)i~" [~!1ht,MIiP~"!!~,, thfi ii~lI\lb ~)j.llt. ,4efense 
.! ,COIH!l\illr{l!uWeljj;,t},q 'ill:p~"e ij,Wf!,lIence 

" .,,, . • 'i! AAp§'lhf,l,l"""~«}l~ll~,:tg·Hf}j>Afe~s.the, . 
_ .................. ,m' f:"lj:; I. I" :; ~1J>t:ib{1'J,v,,'frl 'f";H': .. 

tn, ~ 

66 

(8) 

Govern!rl~nt'l! ewa~n'<!e was'td the con-
, ti'ary kiid tlo' \l~flJ.ellce was offered to ' 

refute this." ,.9' , 
Lastly,the Couli Ci'iticizeddefense 
counsel'~ fai1ure~o niqllestacontin­
uance to properly' prepare the case: 

It would be unfair in every 
sense of the word to hold:against 
an accused the fact 'that' hisap­
pointed counsel·did not see fit to 
demand the time necessary to 
prepare properly for the trial. 
The. attorney is the. advisor and 
the a~cused must necessarily rely 
on him. When the records)j.ows 
the forme; failed, we. are' not 
prone .to let..~.· death .'. sentence 
stand.l.~ " . 

Parker was a :rape case, and the dissenting 
judge took the ·Court to· task on >its ptincipal 
objection to the defense-the failure to' intro-' 
duce evidence in mitigation to avoid the death 
sentence: the dissent noted. that. any attempt 
to Present miti~ation would only have invited 
rebuttal· by the prosecution, to the effect that 
(1) the a.ccused'scommander rated his service 
unsatisfactory,. (2) the accused was mar.ried­
one of his children having been born, .prior. to 
his marriage, and (3) he had contracted vene­
real disease le~s' than 6 months after his ar-
rival overseas: . 

I have a feeling that the majority i.s dis­
turbed by the,de!tt);1 sell,tence. They would 
like it reduced but are ullable to accomplish 
thatpujopose short of a rellearin~,181' . 

Nenetlieless,'subsequentcapital cases.involv-
ing the',issue' af,,jnadeq1l.ate,,repvesentationbe­
gan,foHowoingdrtl'jlh:e .footsteps af Parke.r, . with 
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counsel presen~d no eVidence 1/1 extenuation 
or mitigation, nor did he make any argument 

or statement calculated to lessen the sentence. 
After the court's 5 minute deliberation, it re­

turned a sentence to dishonorable discharge, 
total forfeitures, and 2 years confinement at • 
hard labor. On appeal, the accused' contended' 

that his defense counsel was negligent in failing 
to illform 'the court that he had absented him­
self, as a last resort, to provide for' his pregnant', 
wife. The Court held that inadequate repre~ 

sentation may be found when the accused , 
plelids, guilty in accordance with.a pretrial 
agreement, and no matters in exten'uation and 

mitigation are presented although the record 

and allied papers indicate such matter and are 
supporied by the accused's uhrefuted posttrial 

affidavit. In this case, however, trial defense' 
counsel refuted the accused's affidavit, and the 
case was therefore returned to the boal1d iof 
review for the taking of sworn testimony and 

determination of the issue. 

In. another case,'" pursuant to a pretrial 
agreement the 20 year old accused. pleaded 
guilty to charges of a 3 day AWOl;;, failurefu 
obey. an 'order, and separate larcenies of a 
Government telescope and rifie. Afte~ the find­
ings'it'was stipulated that the rifie was stolen 

by another soldier who told the accused where 
to find it. Defense ,counsel presented no evi­

dence in extenuation and mitigation, and made 
no argument on the sentence. After 5 minutes 
deliberatio~' the court adjudged a maximum 

sentence of d~shp~<!table"~lscharge" total for­
feitures, .and conflpeirillnt'at l],llrd, labor for 10 

years and 7 months. 9£ld:'l;'~e' hl\arge of lar­
ceny of the rifie dismi~g~\1I~~lilJigj~!I~~ ~~~urned 
to another court-martial ~?r ~ '~~i'1'f9.r!~fr,?n:~he 
sentence. " ' .,. '", II" . , 

/. c'U'{ 'Il 'i,l~Ll}).(! 

TWQ things stand outw~th;,sp~i!\I,>il!}N'~i;, 
ity. First, thE! aecused's plea'i9:f1,!lU~U)!ittA!> 

the theft of the rifle .is p!l~ent)~ ,jn,c"!lil.§~~"k 
ent with the stipulation as to the "fac~s,,,,, 
The latter unmistakably shows that the' a~l:!, ' 
cused did, not ,steal the weapen.lndts 'wPrswtoh 

184 United 'St"te~' :v. Welket,' s' tJSCM~ 647, 28"CMR'1&1 (.tdIiSS(; 
1,DtI .. 8 _V~Q~'I at, 648 .... 9, -26, ,·,C:MRrJ~2.-63 ('p)J:!ltaB.,"\ a,dd.a~,~ '~f\ 

also United ;Stat,a v. WIiltklnB. 11 USeMA 611. 29 CMR 427 ,(1960,) 

(Ohltfi.Jtiaa. Quthn; <idricurringdn: tb'e 'result, -JtidlB F6'r~80'l\.('~:) 

Inl': wt~,~~~9bl~~, Ju~e'At-~~~rlo1,1~; rel\~rvatlqns .<:~noel'nlpJ' ,~h~ luHt~ . I 
plea' Prdsram).: ." 

light, i~ ~ws receipt of property known 
to be stolen. , . . .. 

The second matter which is especially 
noteworthy is that the circumstances sug­
gest "the court surmised from the ae­
cused/s' plea of guilty that he had an agree­
ment 'wi11h the convening authority as to 
the .. niaxilliulh sentence and abdicated their 
fUnc1l\onof adjudging an appropriate sen­
tence in the case." United States v. Buck­
land, ,aM("S945~4, decided February 19, 
1967, We need not make a specific .ruling 
on ,this ,point, but it is appropriate to pOint 
out that there, seems to be a . disposition on 
the p'llnt efcourts-Ihartial, incases in 

wNr~J.lit" plea of guilty is entered and no 
e,}j,d,41lce:in mitigation is presented, "auto­

IllMr(;\1tlly [to J . sonc1ude that the accused 
'~M;i¥:'de' ~.I!retrial agreement as, .to the 
sente,»'Ce .... [therefore, they] see no real 

"~_'I :-; '1\',7'_" _ - , _ . ., 

, Rut.Po~e in their devoting time and effort 
:t,~'con~fderation of an appropriate pun­
'fshmen't'.' ... " This disposition appears to 
be connected with II tendeni:y on the part 
of, d&:f!ensecounsel to present 'no' evidence, 
illndto make ,no argulhen,t, in mitigation 
when' there is an agreement with the con­
vien!ng authority on thei plea and the sen. 
tence. The 'latter '. practice has already 
brought a number of cases to this Court 
on a claim by the accused 'that he was 
inadequately represented at the trial. See 

United States v. Allen, S'USCMA'504, 25 
CMR S;United States v. Elkins/SUSCMA 
611, 25 CMR 115; United Statesv. Armell, 
S USCMA513,25 CMR 117. The issue has 
also been raised in this case. A continua. 
ti()n"ofAhese, trend8 mwy require 'l'ee:!)(llm­

i'Ml(tiqt;l ,qf, ,the, pr91l~fc.e .01" 'YI:e~O,tjtJ,tinfJ 
ag.ree.ment on the, rpw,u"a7i4the",sentence 

i.mJ:fi,I!i;~I'!~ i:~'11:.~~!'If;q.;u~~~q,?;flt1f";·: 18' .. ;. 

'>'~iil,j:~~\){'~~i~'~y J~1~;~(~c~~~s,'~~hen tne record' 

flJ;i~l~1~~~~~':~'~R~:?,r~~SOh . whynlJ~hln~ 
WlIlf1iW:'~,~,n .. t,i. ,d,llQ~'Il.~. a.,~/;l<l.e"tlJ,. e CQurt to ad.JJ.ldg .. e 
a7:jJ,l~tu~r,t~!!;~!.:',~e: ,Government has . the 
buv~~n, ofshowiJ;1g.Qn appeal, by af!idav1t,of 

C9~~); <!~;':~~1);'~rWlse, wl\t SUch matte~s were 
n!l~.",p'vesented. This burQen",iho,wever, may be 

dl§~~illd,lf . ~he:G.9".~rN'he!l~ :sno:w~.th~t,XM 
defense;,,'despite lack of argument'on"the sen-
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tenc~".mll-~all'~,!~e"l\b~~il}(,4"st~pl\llffAQn qf t~sti­
~(lnymQI:$favorable to the accused than the 
actua),faots,18G 

. ''"1,:"",-",>:-,,;. ':,J,,! 

'Fin.IY:I,the,'Court: critically appraised the 
tactlcso:!" fappointed defense counsel in a con­
tested,"in,Qnca;pital case,187 In doing so there is 
some indication that the Court has modified its 
holding in Hunter by emphasizing the higher 
degree of performance eJlpected of appointed, 
as distinguished from retained, counsel: 

:By that broad language [the opinion in 
Hunter] We dAd not intend to be under­
stood as saying that the highest degree of 
professional competency, is not to be ex­
pected of appointedJdefetulecaunsel.188 

The Court's principal criticism of the appointed 
defense counsel in Some ~as that he failed to 
raise the defens~q{entrapment, although 
Judge Latimer in his:di~sent argued: (1) it was 
a questionable ~aCt{c to raise that defense on 
the merits, and (2) even if it might have been 
raised it would"haye resulted in a more severe 
sentence if accused '~ere convicted. ., , . , 

Because' the' problem: of "adequate representa­
tion" has become a potential hazard for every 
military 'law~er, it, seems wise to attempt a 
broad assessment: of the current :status of the 
law ii! this: area. The Court has been concerned 
chiefly with errors of omission rather than 
commissioll.Whileit has found illadequate rep­
resentation : Ina failure to act, it: .J1!I:IS :seldom 
criticlzedm·consldered action(such:,':asd~el1$e 
counsel's asking, the witness a qullstjatH :tlRtl:t' 
elicits an unfavorable 'response}.18~r'Thbi,ldiisc 
tinction may be seen In one fairlyextl'emll,cllSe, 

18t1 Set Unttfd States v. Sal'iouta. 9 USeMA 148, 21S\(t1l1rlR: 410 

(1:!~~lted 'Sta~ v. Hor~e. 9' USOMA. 601, ~'6 CMIt 88if\h9k~'). 
188 g" USCMA 601, '604, 26 CMR 881, 884. ' ,l;i _" IJ', 

1811 A series ot lIl.conBI~ert'l4 <lu~tlon", .nd '4-aroa,ln,r~>, 're.~~~~, 
however, ml'ht Indicate to the Court that counsel had not prepared 
hi, ease adequately. Oompare United States v. Parker, 8upra note 
124: ' "(; . 

140. 'Qnlted, State, v. \V'J;\cheet8r,. 1~, U~OMA 74, 80 ,OMa' ,74 -', (1~61), ' 
_1f1l2 ~SCMA 74, ,79, aO OM~ '74, 79. Note that this, case Involved 

Inadequacy ot individual counsel; The' 'Government 'aP"ru';Uate Clounsel 
ar.\1.~ft f~~:,-.mrmlmce on' the .round, ':that" the ~l~w scrutlnl£efl' the 
co,?-due\" ot aPP,olnted counse.) more closely than that ot coun.el 
oh6Jk\fJ»of tlie" muHd I the accused muiu bear the burden ot errors' 

~~t:~~~$::2;~d;::!~~~.~:t~t:hlt, trial; couniel ')jut 
c:otu.,.~, 

inwhi~htwo e,cpq~e4='Xin.cl).e~t~r and Weems 
-were chargea !In.!! tried, at a common trial~ 
for )arceny.140 Winchester pleaded guilty, but 
after the Government and Weellls had presented 
their cases, Wjnchester took the stand-against 
the advice of his (individual), counsel, and ov~r 
the objection. of counsel for WeemS-lind testi-· 
fied that he was the leader in the wrongdoing. 
and Weems WllS an unwilling participant. Win­
chester'.s own counsel then. told the lIiw officer:, 
in open court, that he wished to be relieved of 
his duties as counsel because he had reason to 
believe that "this witness has perjured himself 
and I will n<,>t be !I part and parcel of it." The. 
law officer, after probing counsel's attitude, 
denied the request. The Court reversed; for 
inadequate . represen.ta:tion,· but not on the 
grounds of tbis statement per Be: 

The convening authority and the board 
of review merely considered whether coun­
sel's allegation of perjury led the court­
martial to impose a more severe sentence 
than it would have otherwise adjudged. 
That is not the real question. What is at 
issue is whether counsel's· belief in the 
falsity of the accused's statement so under- . 
mined his representation of the accused as 
to amount to an abandonment of the cause; 
What better. indication of the answer' to 
that question can we look to than counsel's 
own words.Jn open court, he represented 
that ,while h~:WMwiIJing,try befllir, 
it was, . ,be 

The '~~;:;~~~~~~~~~~;;;;~I~;:With defens:: fer a lighter 
W'larc:eny case, the 

whi;ittl!l)~ltrl\~y~r cQlJnsel had 

~~Jaa~. th~ accu.sed . 
"l'liistlt:rttitl'ff", ~~,,~dfu~ $l;~~~,;t~,~" 

Ag\l, ,)000', 



Simi1arly;reverse;1 followed'when, during pro. gto.unds' 'of, his previous conviction· 'for'deser·; 
ceed,j,ngs on the sentence, defensecounsel·faiJed ti0n\'Cbn~ronted with this action, hedesel'ted' 
to appraise the court that the accused'had al;;' , 'agaiitii,\'Aifte)) a ',long Ileriodof absence, termi"' 
ready' been tried' and, puntslled for the' samet': 
offense in a civilian 'court.l4~ These'casesi.:i!al1;, 
into a fairlY intelligible pattern. They,!ndtaate' 
lesstMn full effort on the. ,part of counselld 

Inaction has also, beencri.We.ized' 'even wMn; 
deUb~r1J)/)e,however,' su<;h:a$Whert counsel,did, 
nM .allow his client tot.ltll:e '1l):il!iltanil; 01' present:.' 
any evidence in mitigation,for, fearb!lltt1his 
client t:llight for' the second time tepudiatea' 
negotl,atetl'plea'of guilty: This So disturbed the 
Court, thivt l~ stated: ' . 

\":".'" '. ", '-,' . ' ! ; ,',. 
, It, is ... astonishing ... td find at this 
J~vel a record ~ttriaj ",hich not oilly cl~ar~ ,:' 
Iy (lepicts impropeqeprese)ltation butlil~o . 
blatantly proclaims th~t it wil~motiva\ed 
by a desire'to' avoid giving the accused an 
opportunity to contravene his plea of 
guilty. 

, Unde!' IliI1 the cirmlmstllnCeS, the error 
goes to, all the findings, Qfguilty and the 
sentenceifor'the conduct of counsel is such 
that it impugns the validity of the entire 
trial:144 . 

Th,~s, the attorney'~'~cti9ii on the sentence 
may be taken. to ref!~Gt the. attitude with wh,ich 
he the, " at Ilrevious, stages 
of . ". de1iberaten~s~ of, . 
hi,S insure its, 

~r."" YOllH. Moreover,: 

n!litewlbY<:lIpp~ehension; .he was tried £or,1:4is 
deserti.on. He pleaded guilty,pursuant to., II 

P~\f~!I') 1I.~eEl~entan4, during the proceedings 
ori,t~.;~"nV9~ce,pis appointed couns~1 clJ-QseJo 
intfR,qH~Il":nqey:id\lnce ,~flI\cerniI\~ the, *~Ilm­
stll'!!-<llls,of;#I~,otfense. Instea4; coun~e!p)lt. f.~~, ' 
accused on'the~tan4J\nd''''1icitedfr.01ll J;1iw that 
tJw,8WA\liI,t,.~l'ade)leh,lId attained,. ~as th/ilt of 
S~w4" ~r!\,\j~l)t ,/,Ind thllit, subsequ",nt todese~t· 
ing, )W\qP.f!,: oIjtai)l~d ,lL luqrative, .civilia,ll; j.qb, 
at~hi~,}J;iliL\emp)oy,e~. ",puld rehire, hhn. 1),e­
;fens,~~\\'AA~h~onGlupedl;>y ,arguing. to ,the cou,rt 
tlwt,tlWrMOtts,e,d deserved. special considerati0Jl" 
be~p.us~f~~Y!WA:;l\t~lIined "hi~hstandi~g in, the 
ml)l!tl1l\'~/ c,~mmPnlt¥"by virtue of hlsStl1itu~' 
a~:\l'd\9Jle9~ii;siol1ed officer~"an office nQt.to 
beta~~1\}l~r!JlYi ian oft1cll of honor that demllirtds, ' 
resp;ec);1~f'f&#~c94~t.rnartia) to?k .11, minutes.to· 
retire,/A~)ib~atej .y:ote, re4f1ce the' ~e!1tence, to' 
wril!i(rl'9i:4wl-: a.mWHnce' ih.open court that it had 
a4illPlliep "tM;,;l'l!I\'ll;~mllm ,Jlunlshment for the 
ofl;'\ll)s,,"," O&IlP~f;l~\1;,~RP\>,i:nte,d 4efen~e .coullsel 
fil~~ ~l\i\\:jfi41\~,t, al!serM/ll!'~he Gorr\lctn,ess (If, 
his,IlQjlJ:JI~ oil\c1ion';!~r,l\tated that he had no,\, 
in~l,'otjIlF¥"" ~yi;d~lw~~pl1cerjl~ng the ~jrCUIl\T" 
stl':I\P~s "q{ tJ;1e ,\>~ ellse! ~or, feal: of ~xPol\ing ,tl1e\ 
aC<;Il~e4's I)1jiQ~i \qA~y:j~tio»., (I).n4 sU~Il~nded,4ist, 
honq~abl,e<:\\~ph,~rg~) ~Qr deJl~r~ion. All\ajQrity; 
of t\le,r;;ow,'t,r,ejected defense counsel's expla)!!l:,-, 
tiol).,,,and re'l~rsed for ij)i1deqJrla.t~ repr9senta,,) 
ti9;q: -r: ',,;..:;' .";,,.:' :,,!,,{~)' 

It n\lIy be tha1r,the selecti(')n'o:f the,al-;r:n', 
ternatives of .'6vl'dence' is the 'Ia'wyer';s';stlr.,,, : . 
,est test; . this lawyer faUed"th,evll.,ellin' ' 

'llIisoo~,ei~iJ~'g . ,tille ,; 

"to; 
<if, t;~ 
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This ila~IlU/l.ie ,app-ear~ . very 'strong, . and· may 
seem to,oontra¥ene the Court's :own prefatory 
remark'that,'.'Itis not our purpose to supplant 
the,d.ud8'lllent of counsel with our own ideas 
of . sound trial tactics ... " 

It is quite possible, hOwever, that the Court 
assessed the situation as one in which counsel 
neg'ptiated'li. fairly lenient sentence if the ac­
cus~d pleaded guilty, and then simply "rolled ' 
over and played dead" at the trial. 

It is still true that "adequate" representation 
is not synonymous with the "best that anyone 
could have done." N e\iertheless, 'it must be ap­
parent that in courts-martial,"adequate" has 
come to mean "~ealous"!!nd "reasonable." 
Counsel who is la~y or acts in bad faith will 
be deemed "inadequate." Diligence alone will 
not protect an attorney, however, nor will the 
mere deliberacy of his tactics. To some extent, 
the correctness 'of his judgments will also be 
considered. This poses a serious problem for 
military defense cotinsel, especially when, in 
good faith and in his best judgment, he chooses 
a course of' limited resistance. Some of the 
Court's language might indicate that an at­
torney must' fight all-out on every point, to 
avoid the risk of censure by second guessers 
wh6 were lint at the trial. This cannot be so, 
of cou,rse," The lawyer must, as a practical 
mafter', gaIn a measure of credibility in the eyes 
of the' court menlbers. He needs this to per­
suade"the court that his case is valid or his 
opponent's'dubious, and, if necessary, to per­
suade the court to impose the least severe 
appropriate sentence. To gain this credibility, 
it is often wise' for him to concede the incon­
trovertible, and concentrate on the weaker as­
pects of the prosecution's case. Even more, he 
may be wise not to object to every' singl\! item 
of questionably admissible evidence. The,lawyer 
who spends 'a great deal of the court's,timelin 
objecting to minutiae risks givingthe'impves­
sion :thathe has nothing better toarpe'about. 

.. "., 'i': , " , ~:d,~ 
A ,,~ptp.II-SGIII~ ',' but, knotty examJ;lle .qfth\! 

point~'ll,l~ptloned above is the CaSe in :whi~~r/l' 
small~~eni !It in,.lIC/:rnissible and d\lmaiing' te~l;l" 
mony:~r~s,es JIj"tA~ Course of aJ;lros~cuti9n 
witness'.ji,!1~~t\r.~~e· itep! its\ll{ ,was linrllspo,!l; 
sive ,t9: ~\l, gq~~ipn~sJted., If ~efen,s.e~?u!1~~) 
thinks tfiattlie court members, mllY not hav~ 
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heard it, or. IIPpreciatl!d its damaging character, : 
should he nevertheless object to it as inadmis­
sible? Presumably, he might also ask the law ' 
officer to instruct the court members to disre- , 
gard the statement. If he does this, he is tech- ' 
nically correct, and will never be criticized for 
failing to make a vigorous and zealous defense. 
The fact is, however, that if the court members 
did hear the statement, and, it was damaging, 
they will not be able ,to forget it.-certainly not 
just by being told, to.' And if they did not hear, 
the statement or appreciate its impact, objec­
tion'by ,collnsel and the I~w officer,'s instruction 
to disregard it will undoubtedly call their at­
tention, t? it,a!ld magnjfy }ts ,damaging effect 
in their minds'. In this situation, however, the 
attorriElywho delibei-atehfchooses to "Iayiow," 
in good faith;',~nd with a~iew to the best 
interests of his client, rimy open himself up to 
censure. 

A largllr example is in the area of guilty 
pleas-thecontllXt in which most cases Jnvolv­
ingcharges of inadequate representation have 
arisen.!f the ,evidence of guilt is incontroverti- , 
ble and the possible sentence is fairly severe, 
counsel may be well advised to recommend to 
his client. that he be authorized to negotiate II 

guilty plea if he can get a guarantee of a fairly 
lenient sentence as the maximum that the con- ' 
venitlg authority will approve. Guilty pleas 
are accepted by the Government because they 
save the time and expense of a trIal on the 
merits:' A reduced sentence is guaranteed, to 
encourage the accus~d topleild' guilty, a;nd be­
cause; ,aside from oth~r ~nqet!en(!el).tly' miti­
gating or, extenuating clrcullJ~tallces t~~t may 
be present, the very fact of a' gu'jlty plea indi­
cates sOme element of remorse.' lnl1ddition, 
the court membersapi)1'lIf~at,e i Q'~lIty, plea­
~f the ~qcus~d c?hside~~,~i~s~lfi~i~tr,-:-because 
ItS~Y,\ls thelr..t1nte, It,qo.,~q~po,~e!,hO'Yever, that 
deilpit~, in,.~ontr.o,~e~~j~I~,'.~V;!~~l).~e:lI:~d the ac­
cu~~ws ow, ',' n,', P, rlv;a, t~ l):"'~",W,,W,~Sl{~'.\, ?f"gUllt, ,defe,nse 
cotir~eli .reqornjilend!!, ~~~~ t1#~'l1~llusedplead not 
gq~/fY, ,!\lldgjll!ef,at~~r'llfPIf~t".a<;ted but futile 
trilll, ,replete wlthchaJ.lenges to the court mem­
b&rs (even thouih,weak'and groundless), uses 
everYl':p'0$slbIMlslayl~~ctic 'and makes every 
posllil51e:,,'(fbjecijon'l~! 00'" evidence, regardless 
wheth~:~~~ ~a.~~K~'~l'e'.i!'lPol't:ant, oJ:' 1:)).e 'ol>~ , 
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jectionswell·£ounded. After the accused is con­
victed,and counsel rises to argue for a lenient 

. sentence, he may find that nothing he can say 
will persuade. the court members to adjudge 
less than a severe sentence. This is not because . 
the members are cruel or villdictive,\>ut. be­
cause counsel has persuaded them only that he 
is a' man who will Illake any argument, just for 
thesalte of putting on a shOw. He lacks credi­
bility. Unfortunately, It is unlikely that any 
claim of inadequacy would subsequently be 
made, under these circumstances, since the ac­
cused woulq probably feel that everything has 
been:<l:~~e for him ,that could, po~siblY have 
been porie. M:0reover, it would be, very difficult 
for appellate defel)se ~ounse.lto mak!) out a case 
of inadequate representation on these facts. Yet 

'- , ~ 

def!)nse .counsel w)1odid "less," .in an effort to . 
make the best of the situation, might be open 
to censure for lack of zealous, wholehearted 
representation. What should an· honest and in­
telligel11i'lawyer' do; to give his client the best' 
possiole service and yet protect himself from 
censure? ". 

" 

T4ere ·are,no.pat answers to this question. 
SOlllegeneral 'guidelines can be suggested, how-' 
ever. ,First, appointed defense counsel should ," 
make running memoranda of the number of' 

. times .he consulted with the accused, for how 
1011g; a)ld a summary of what transpireli. Sec-
ondly;counsel should insure that any guilty 
plea· <the accuSed wants to enter is provldent. l41 

Thi;rdly,' if. counsel decides upon any overall 
coursei of limited resistance he had better write . 
down,~or his own benefit and use, a very good 
reason for· i~uch matters should be covered 
as the' decision to enter a plea of guilty, or not 
to raise 'ar"possible affirmative defense. If a' 
plea of guilty is entered, pursuant to a pretrial 
agreement on the sentence with the convening . 
autholllty, ,counsel hils not yet fulfilled his obli. 
gations·to the accused with regard to the sen­
tence: kndwing he can do no worse than the. 
negotjated- . sentence,counsel should go all-out' 
in court. to ' d<l better, presenting every known '" 
matter' in' 'mitigation or. extenuation. If the case . 
is a capitaV'ease, counsel should be wary of con-, 
ceding anything, and must make every possible' 
. effort .to.avoi!\the. death penalty. 

Section NIl. ' PARAGRAPH 48j, MCM,1951, POSTTRIAl, DUTlJ!lS Ol" DJ!lFJ!l~SJ!l COUNSJ!lL 
) , 

1. Clemenc)L matters. In the.event of convie-' attitude. toward the Army, and whether he 
tion,.as soon las possible after the sentence, thinks he was fairly represented,and tried_II 
defensecounse\.should(in'anfappropriate case) of w,hich are to assist the sta/fjud,geadvocate 
attempt to secure the'courl' members' signa-' in .preparing the portion ohiis review dealing 
ture's·to·a clemency 'p~tition~l'epi!;l'edby him.as with sentence recommendations. Thls,il)tervie",,' , 
This'i'petition 'shoutd not),tmpeaeh'the"sen" is not an adversary proceeding, and, unless the'''' 
tence',t49 Anotherpro\iedur~h\)1i'h!lated,'td the ,. acc,t;lsedrequests counsel's ,seJ0'ices therellt, <le~ . 
clemency 'petition (sighe'd'by e!l1l.i't'fuehlberS)ts· . fense counsel has little to do with it. He should' " 
the so-called "clertlenClyin~e'tvil!W'. ,j'Ili" geil'l!rill' ad"i~( the,llc9u,~ell p~th~'elit~t'ejj,~e"and. '.nature . 

. courts-martial, in the event of corlViction:'tlll!il of the proceeding, and of,!Msl'igh1rtoJsaynoth-'" 
d · '1 ff d d th ing! '~~igivel,§l\'i4\. A't4~/.',.M"t(iil'.'IIS.the accused' accuse IS customarl y 1\ or e ~i ,O,p,QW:tIlR/l1lr 

for a personal. interview with .the,.II~ll~t~}l~l{fl( r~~~~'~"';'I;:" ';;',;::," ,;"', ,''', ' '.:: .. 
advocat\l, or his delegate. lOO

· Th,isinte~Y~~Mi,jj!,J:~;;".f~bil..te:Illi'~f;"JTht Code ,.pro'lidesthat.· 
designed to develop information cepperlliIYr,tl)llifl defense counsel may "forward for attachment' 
aQcu~ed's perJlon.al and family background,:,hilll' to the '~~~*li':P~.;p~~c'eedirigsa briefof such 

,.. • • '>:'1 ,I, mat_ "liS' l,1te'''ieels' 'shbuldbe "considered' 'in 
... ." .... . ,,,jo'iel beKA1~ b!ft'l\'~' ~Qcus.e'd on, review, including any",.'. 

1t? For the., munlnl'. etteo,t. and, proVtde~ce Q,( th, 8''''Hty:'f!l~i_h~ , , 
••• ".Jlt Ut''''' .h, XI,,; M.lb.,d; N.g.l/ok.d '1>1<1" • fu' . N~Id" ob~,et!tio~; tt?:. ~~e 'c~ntents . of t~~ re. cord 'YNfh, " .. 

. C"'!,.. .. M~'tIGl,. 26. ~A\l ~."~~.I 16~' (Q!J'~AG,N4"'" S •• ,·62).c), 'Ii h~~ oj.j';;'I'. I ... b .• te" 1.1 Th C . t f' 
•• ' •• 481(1),. "',,~~~ "J.I\:I<lm., !lPproPfla . .' e our 0 ;'. ". 

'1 •• ':' •• , •• ' 77., s •• c .... l_t .. ," .b.' XIX. ilec. 8: "); . Millj~1 Ai>peals ·has held that this brief .'is to' 
~ .... ,., .. ,~U.,.?,d'I .. UjI.' •• I. fI,;" F""'il~7"11··-I, 1_11/<I1~1."", be(~I(a:r,d\\9jtsa ,part of the J:ec.ord oftriaf, for' :'; 

'l'!>Ioiol,'loi, ""~:;'8i(2( .,1.4,> "purposes of consideration by the Court and' the 



advocate and. ,the·. convening ,authority ,to ,can •. 
sider it 'in their actions., lin any: event,.,counseldl 
would do well toexpl9.in inhis·brief why. 'any 
new, matters of;:fact,therein were not raised 
sooner .. 

In .rtaaition todefenile counsePs brief'to be 
considered imrErView,he may be afforded the' 
opportunity to make oral arg\lment thereon 
betbI'Il tM convening authority. This,'however, 
is withih the discretion of the convening au-
thotity.108 . .j 

,;.; 

bQlli'Itda,'o~;WJi:vtew.13~"':l'he!,Cou~ ,has';,str.angly 
el\c~u~~e!iJ~p.e uSe of this'lbrie1?3~ It is an 
eJCtlle~)Y;.\laeful vehicl.e for calljl)ll' the ai;ten. 
tio.l\: ·.of :~ppellate authorities to errors· of law 
thati.Qccufl'sd ·.at. trial,; tonewl:Y .. disc~lVeredtlvi· 
dence relating to tlw findings 164 ·andsentence,l," 
an.d to facts th.at might impugn the integrity 
of any phase of the proceedings.i"Jn thE!0ry, 
there is no limit to the. matters that, defense' 
counsel may Include within this brief. In prac· 
tice,. however, except when the matter goes to· 
the fundamental integr,ity of, the proceedings, 
appellate authoritieswilJ be reticent to consider 
matters of fact that were not brought to the. 3. Advising accus~d of his!'app~lIate rights. 
attention of the court"martial unless there was The defense counsel must advfse his convicted 
a good l'sason for it. Again, in theory, thebr\ef ,. cliimt, .tlp~cificalliy, 'of hi a i'ightsto appellate 
may be filed at any .. time during· the pendency counsel ..... not ··'.generally," as proVided by para­
of the proceedings or even until the time for .grlllphA8j(3), MCM,.19MV" This same sub­
petitioning for a new trial has run. However, paJ!agraph.:;of ,thee ... M/anual provides that a 
the longer cou\lsel waits, the less likely are ;the.,. requllst'<for;.appellate counsel must . be made 
appellate authorities to give serious considera- "within ten days, from the date of the sentence" 
tion to. his brief.1~; This is. entirely. sound. OI', to aVQjd waiver, in the event that the board 
dedy proceedings can only. be had if, all of,reNi~w has taken nnal action before receiving 
pertiqent matters ave considered first at th\l hi>s.requ~st for counsel· The Court of. MiI~tary 
lowest possible .level. Or<J.erliness of proceedings Appeals, however, has considered such a short 
and substantial justice often are competing in- time objectionable, because the accused cannot 

fundamel\t~I take informed action until the convening au-
the 
lat\) 

72. 

it is that appel- ' ;,' thority has .acted on the 'reaordof trial. Accord. 
it, even at the ingly, the Court has established the date of the 

I ;il~~"~;~~'~~;'l' NEiVlirtheless," convening authority's actlonas the beginning 
B 'hastosay; of the.· 10 day period,16°,In 'an appropriate case, . 
~~~d'i'Jiilr15rle{..,,-thr9\1g'h the de:f)ense counsel may .p~operly ,gtve.,hispersonal " 

opinion as to the inadvisability; of accu~ed'si l. 

e~;~~~:I~~)~~li~!~~:~~::~ir~ .. ~e~ql~IU:jI:st!l<1!lP.eJla1le :defense . 
c. • l d@ing!iIiO'.CQunsel .' 

t~)~~gie~;~~~~~~i~;>i:;ti~iIS;,,::hti~ .. ~s:,: advice, aud . paaed 
:Iexercis .. 

JH ,fH 



stated that he need not accept· any responsi­
bility for appellate representation.164 

4. Examination of recor •. 165 The trial counsel 
"should" allow the defense counsel to examine 
the record when "undue delay will not re-

" 

:': 

, '\! ;, l(, 1-:'" ! ,<" .. : " 
~\ \,1('; ";u}:!;,,,,,<'{ri:l'i, ii" '11\~:";:'f-r1'l 
":'1'/, '. ,,;C·:..I",jk - SlV~;f.'lC(\ lilt: !.i ~ I 

-'1':,1 If; tllW-h(.,J\ :,l,(l,\ill.t{ 't( 

,~'. .;., -1tt.ft'.:.krt': ;~J'id, '.";j;'W{V,-' 

l LH!-: J';,,!ttJ~ftlJ'ii'd'; (';1(:.,;," I):' 

':.'Ot'.'I,l }lfflf 'M1d \J"_" 1 't", 

\' ',; . , : \ :'\ i-I,' r, ,',' ,\ 

'l'I'Jiih\ '11/1",: 

"'.n f:.( iJ ,,-'j 

, (,>'\ ~!") n'! I : ii I 

suit." 166 If defense counsel, In his examination, 
discovers errors or omissions he should suggest 
appropriate changes to the trial counsel. The 
latter, if he does not concur "should" call these 
to the attention of those authenticating the 
redbM;l61 

,. >,", 
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CHAPTER VIlt" 

PRELIMINARY ORGANIZATION OF THE COURT 

fleferenoes: Para. 11c, 59-61, app. 8a, MeM, 1951; para. 7-13, DA Pam 27-9. 

Section I. PARAGRAPHS 60, 61, MCM, 1951, ACCOUNTING 'FOR PERSONNEL' , 
,,' '",' I :' 

1. Time of assembly. The court assembles on 
the date stated in the appointing order, or 
any time thereafter, at the call of the presi­
dent.' See section II, infra, as to the effect of 
holding a trial during unusual times or at un-
usual places. ' 

2. kttendance and 'security of accused. a. 
Attenddnce\ ''l,'hil'~onvening authority, or other 
authority'1'Ii!:vlng''Pretrial custody or command 
of the Il.ccullell iSl'esponsible for accused's se­
curity and'Attendance at the trial in the uni­
formpl'esci'm'ea' by' the president of the court.-

";tl 

b. lil.miormuliesides, being in the prescribed 
unifol'lIl" thIll1~\llledmust wear his ribbons 
and 'decoI'atidl1s'j~) [t .. haseven been stated that 
in certaiu,eiIl1GUmlltane,es the failure of the pres­
ident to insuteLthat"the" accused is in proper 
uniform may amount to a denial of due pro-
cess." l"'ll.g!!:,',, 

c. Securit1/:,~1jrtFi'~'Yl\ilen~ither the court 
nor trialcounse!ifS:1II8a]),Qnsible for the accused's 
security at th~.m,~:::tlJ;e~":,m~y make appropri-

t MOM, 1951, 'J)al'a~ '8&'!t¥f . ."' g\;"iJ,1'[< '-"-' 

a MOM, 1951, pal'a:~, ·'ed. ire lfuIlP4d.~ ,para. '1St as to the respon-
sibility for provldtl18' and orderlies. 

3 MOM, 1951. p,&1'a. 1· (1' ... 1 !.Itl, '" 

4 See NOM 5802691, 09~9). Accused's 
appearance in ~~~9'ce of armed 
&,uarda patrolUnlr 'accused of & fair 
trial. United States 266 (1962). 
Cf. Untted States v. " \,' (1968)., 

: ~~I~:cl l:::;:~~a~::~~~'~n;' irJi'~Q~~:i~,Q~j'~':~~~::.72, J196Q):. 
',MOM. 1961) para. 110, 60. 
~ Unlted,Statsa ,v, Hou'htft.llna·l'2:~l1a<V14A,,"PI~ Qti 80" (1953). 

See chapter X, inf1'a" . ,',,",), ,t'ltft~ 
'See'Klnette v. United States, 28'0' JI,' 2d 1'49 (6th Olr .. 1956). 

ate recommendatlcms as to his res,traint; fur­
ther, thecourf 140es :Ir~ye' cOl1trolot the per­
sonal freedom 0:1' theac~used while in the 
court's presence." Thus,if the law officer deems 
it necessAry, he Iltliy require the accused to be 
shackled in the court room.' 

d. Absence of accused from trial. The accused 
must 'be pl'~sent at all the proceedings. He may 
waive ,thi~ 'right, however, by his voluntary 
aM unauth6rized' absence after arraignment, in 
which case the court may proceed with the 
findings and sentence.' This' Manual rule is 
similar to Federal Rule of Criminal Procedure 
43, which,however, applies the waiver only to 
nondapitai cases, 'and even then does not au­
thori~ethe imposition of sentence (cf.,verdict) 
on an absent accused. Nevertheless, the Court 
of Military Appeals in approving the Manual 
provision, has found no differences invoiving 
due 'process between it and Rule 43.8 

3. Preconvening procedtll'es. a.l· Informal in­
quflry of law officer. Before the court is called 
to order the law officer (or president of a spe-" ' 
cial court) should ascertalnfrQmthe appoint-
ing order if . .ii'qtioruIn of mem-
bers, and the .. . In determin-
ing the where 
the accused's disputed at the 
trial, the unobtrusive in 
his . 'n;\~mb(jrs . 
hearing Q.: r.QID~~~I 

mem-' 



quiry" the president may call the, ,court to 
order.l~ 

b. Seating' qf per8o'll-nei ,an,tJ,~he accused." 
The law officer will sit' a part from the court 
melnbers and acc1!sed ,will, b~ p~~,mitted to sit 
with' his counsel. 'Memllers r)Vill' be seated ac­
cording to rank. All otlle:r. se,ting~rrangements 
will be as directed, by the'presldent of the 
court.'" "" ",' 

I .. , 

c. Announcing personnel of the court and 
the accused. 

(1) Initially. After the court 'is first called 
tb ord~r ' the' trial' counsel will an­
nounce: (a), the alleged name of the 
accused; '(b) the appointing order, 

'(c) the nllmesof'the law officer and 
members present'imd absent." 

(2) During, trial. DuriJlg trial, the trial 
counsel announces ,.changes in court 
personnel.l~ , 

(3)' After' adjoumrrte#f<?rrlrece8~. After 
any other' openirlg" of) 'the cOllrt the 
triaI coullSel' aluiollll.ces' whether al! 
parties'to tile 'ttiiin';'hO were present 
before are again present I. 

do' Swearing, reporter. 

(1) Generat. AftEihccOUlitilig for the per­
, 'sonlie!' of the'court~martial, the trial 

counsel will administer'the oath to the 
official'reporter.lo 

(2) ;1ut,hfliit'v hQr"wppointment. Article 28 
'of the CodelUlthori:1les, the Secretary 
of aDep~t4n~~t to: prescribe regula­
tions IlrtderwhiCh, 'the 'cbnvening au­
thorityshal1 ,detatl"6r employ court 

10 !tlCM, 19151, parA ... ,6Ia. 
11 MOM. 191H" app. 8, P. 6Ol. 
11 Itti'; para: 6Ibl" " 
l8Id.. 'pf'ra; «Uc •. 
14 Ibid. 
111 su,wa., note' '18. 

,iln· 

" 

181dCM,,,191Sl. P&I"h. j~ld., 114, ,apl>. Sa, n. 602. 
i7,14CM. 19fi~ •. para;·'!7,. 49. . _,1 

~\, li'~R' 22-14'!s,' 18 -Feb J 'l957. 
I, ,181S':;' ldO.¥:" 19l5l, I.n .. r.,,')8\!'b,' ,88a., tInited!·lItatee v. Neleon. 8 
".,iI~CM~ 48p .. 18. ~M~}~~\~91S1l)j ,r~~J;dlll8'; requh'ement of yel'-
, baUnt' ree6fda 6f' tflal. ,. 

-,2t!'Saei 140M) '19n; ro-r",')'4-9b, ' (, "', p' 

p."Zl{d:. ,P,ll'-r"l'j,824!" . t'; ,,,11 ' ; -.!~,r:.' 
<I, ,'lI21J1 .. )p'rl'.,,<8z/~··· i.' , " 

,1".;,1\8 AOM aa9~. ;~'lU~.;· 16liCMR' -74ll'j' (nlS4-). ,,' 

(.) 

,'I; 

reporters. Absent such regulations to 
the contrary, the Manual provides 
that: (1) "unless otherwise directed 
by the,cQnvening authority, a reporter 
will not be appointed for a summary 
coul)t-martial", (2) "the convening 

, , authQrity ',' . . may direct that a re­
'iporter not be useq in a special court­
mar1;ial!'17 The Secretary of the Army 
ha~ i published regulations directing 

,that,nQ official reporter be used at 
, ArlllY 'summary and special courts­
mlj,rtial, without first securing, in each 
instance, his prior approval.18 

Who practical effect. of this regula­
ition.!ha:s been to preclude an Army 

. s):lecialcourt-martial from adj udgin,1l' 
II 'bad 'conduct discharge, since It 

, ., wo~ld ,be virtually impossible to obtain 
a legaiIy,satisfactory verbatim record 
of trial without the services of an 
"appointed" reporter}' 

(3) Dutie8.,~Q The reporter's duties are 
sol$ly ministerial and mechanical, 
since the, tria1'counsel of a general 

", !(I! 

- r' 

,r , I ,coulilt , is. responsible for the prepara­
;tiolbof ~e,j!lecord ,of trill:!,'1 and the 
law ,0ft!dell"and a member of the court 
for its authenticati@n." Therefore, 

, th~dfailwre to s1l\lear the reporter, al­
t\lo)lgi). v,ioll1-tiYIl ,o:e;~rticle' 42(a), is 
nO.t in, itself, prej.udicial.·' 

, (4) Qualifications.' 
(a) General. Neither the Code, the Man­

ual, nor service r.egulations eiKpress 
any minimal legal requirements as 
to the skm ol'quillifications ~f the 
official' J1epol'ter. 

(b) Bias. 

,~ ',,1-', 1',;'-;4 i~H~·(J)!h" "1"'),'''',:1//, ", ''''''':;M' II ' 
r :.tt) .hM .. ,) H,J'< '", i!iJI,,;lJimted,·g·tate.8'-,VII" oe er, "', 

, "a. :i~SCM,A ,279,,~4 ~:nVIR. 85 09'6'1) "'i" \" '\I)f(d/ 10'J ' .• -1,It",ifi>llt, ;'l:1i ,.", . 

"""ilq'''''' ·~'f'A"SPeb'i:a1. eourt;::lnal'tial cOINfctM 
c·, the 'accused on chargesswqI'U .to ,by 

'<" the ,repl:)l'tev who·"halii. no"pel1sonal 
•. , interest in the outcome' ojl,the·case. 

He also: (1) entered'~ s~ci:et'ses­
"llsiQn., 'f>fI'J!l,llcoUr,kpl~rtilil'1vtii\~:it 

i"'"" ''':;~;was,>aetib8rathl~;.£on, ,the "sentenee, 



and (2 ) failed to record the pro­
. ceedlngs' therein. 
Opmwn: The net effect of these 
errors require reversal of the find­
ing8and sentence. It is contrary to 
the concept of a fair trial to appoint 
an actual accuser as reporter. 

Likewise . . . statutory, or 
what we shall designate as 
nominal, accusers should not be 
detailed as' reporters. The po­
tentialities for harm . . . are 
great if one who appears on 
the record as an accuser can be 
a key party to the preservation 
of the rights of an accused. 

[Accepting the fact that he per­
forms essentially' a ministerial 
function, "it Is impossible for any­
one but the reporter to record all 
of the testimony".J 

In many instances, it is im­
possible to appeal to ascertain 
the true status without some 
sort of hearing, and posttrial 
,hearings. are not desirable. . . . 

" . ,We,therefore, believe it er­
,1.r j" t10nellus to, commlne the two as­

, :' ·/',I\:"P.'I. :'·~.Hstanlll1l'~nts~'f :'f; 

,.':'1O<I):jj"t)JH:mUe· ;d. :,"~lie:'last' two ir­
:; I, r "bl&:~llli~'fi.~I"g0"ti~i'lf,t<tlo . the 

,'If, '!I_n~411imjll:tApl)oilfl'tifnent 'of 
, an"'a(ldu~~1is\'.iI\\.V!!J1ttl' ~ects 

di;: ",:rtl,tNI_~~~~tl:ttwAi~~\t.~p'ole''''i4 
e. sweliJtue!P_~¥lita~S,!,')/l ,Ii' 
·<,1)'p:e"'~.J.·.IIll:! ·~.I . .IUlli . J;,!. ~I:df«$t'be sworn." . \ ,f\f'll\\l;\tli; lX' ~~~I ,~,!5'1' , 

(2) A uthori~'V1t.p,;II)lqrp1!0'i#Wtent. 

(a) For' the' 60urt: The 'Code provides 
that the convening authority of a 
court-martial, under appropriate 
Departmental'regulations, may ap­
point an interpreter to interpret for . 

. the court." The Manual provides 
that this may be accomplished per­
sonally or through a staff officer 
(such as the trial counsel) and that 
the appointment may be oral.27 

(b) For the accused. Although not pro­
vided by the Code, the Manual re­
q)lir~s the "court" to obtain the ap­
pointment of an Interpreter for the 

. accused, UPOn the defense's showing 
of ,t!).e need theref.or.28 Such a re­
quest is decided as an interlocutory 
question.2• 

(8) Duties.so 

(4) Qualifications. 
(a) General. Like any other witness, 

the testimony of the court's inter­
preter is subject to scrutiny. The 
right to challenge his accuracy may 
be exercised either through his 
cross-examination or the calling of 
other witnesses to test the interpre. 
tation. The 'colitt also' may allow a 

".d,.fEtIl.~··cQtll)ter~lnterpreter to cor­
e 1 'J)I;'$At, th' offl,clal interpreter's mis­

.,1,1 ,',:li.)tak~.,41. ,f 

,I 

:f 

;' I 

(b)' Bia8. 

Illustrative Case 
United State8 v. Martinez, 

11 USCMA 224, 29 CMR 40 (1960) 
Major G, accused's commanding 

officer, was the actual, although not 
the nomInal accuser. After the ac­
cused was charged wit!). cashin,' 
worthless checks in the Dominican 
Republic Major G .acted as. Inter-. 
preter inobtainiilg the dEtPositionon 
written .' j,nterrog~tories· of n, a 
Dominican, :W~liMr' the "defense 
counsel oNb:.'generalco.ut't-martial 
;....Or"the' de.tensl cJ;)~)\sel At the re­
hearing by !lpecial court-martial­
objected to the reCeipt,.in. evi~ence 
of this, pl'osecutionexhibit on the' 



: specific ,.grounds ,of Major G's dis-
'; . qualificllltion.: ;:;. 

"" Opinion:' 'The lIeposition should not 
. hlivebeen: 'adnlitte'd;in ·evidence: 

. The' Peasons' Itdvkitced for 
olirdecision'in United States 
· v." 'MoiiIlel',srtpra;"'are even 
more stronltlyapplicabl'el to' in­
terpreters: '.;" .1iI"'the case of 
a rei>3rt~¥laf!~(I'~~r',; 'counsel is 
at l':'ast tasorne l'tegreefamilillr 

S: i .' :",~ 

· with the proceedings .... Thus, 
" . 'J\>e hllll'lIItol\pbrtum:ty upon his 

I examination 'of the'record to 
;'deterlriit:ie lwh'eth'er,the report 
. ·'of' triltF ,is: l!'ros'slyilnaccurate. 

'WhUel:w""held: 5that; possible 
safegual'di'nadeqUiite in United 
States v,Moellel',;' supra, :.even 
thatdegr~e,\lfprQt~cti~n is 
totaHyabseirt hi the case of an 
in.tei-pretel';' I' 

'~~ . ..l ." , t :-

":J'( 

, i· 
[A]n; a&chser;\vhether ac-

• Wal. or, 1IoqJ.ina],.· ~s ~jsqualified 
fro~ . acting. a~.arl interpreter 

.,inthe.Qllse in. whi~hhe is in-
i . t~restect. .' . . 

, '. :,' \ ,'" ;:,' . 

• 4: IntroJ\.uction, of c0!lr!!el., 'fI: fgl' the prose-
.cutw'(!. .' . . .. , .... . 

. , . 
(1) An'nouncti.nent. Trial: ; counsel an­

noun:c~S!'(llrwh~he't ,llil! legal quali­
fications"'are, uov.rectlY'istated in the 

'. . app<:\inti#~{~l)a~.dand ,(Il ),;whether he 
.. ' ! '. has; actel'!i;itil'1\1:1Wo!:iit>it~%,.capaclty In 

<, ' .. ti).esllroM\(lllll:r~t'il;mi \i;~'i:) " 

,\' . (2). p,ow:t' ~.~qti91'1,piiip6~~fJ{I#,~~~IX~i~i!itll' 
*,~ere ,;\~tPl?~HIl:'.b\lat(lfm,Al}ouns~! 

," . p1a~ h'ldl$quah~lid as, ~1~~1~1t' ol"P'ftOl" 
.' particlpatiO{) the9Q)I~t.l\il,jt~~~fllffirlne!f· 

... '" ,," . "~;', .. ~' , ~""')kJ!A rlt}d'" 

'-:.-: -.":-.C" .. ....,.".:f : "j" }i' . '-'<1(': ,', !ii>-d \,(~ ,_U'c\ 
~~{~~,~. 1961,. »8,1·8l .6;le. ,See ch. YI,.\ IV,' 1,~~1'a., . ,.' ~," 
ooLId,', para. 81'e.'-'· -,,!, i, ,{" .',,~' .,!- ",\,,~1,2· 

" :It;~~; ACM: ~71'7(' BlshoJl. ,~,OlfJR 7:19 (~.962),;'{.c,~. ",~, .y:pra.; 1';.1 ii~ 
~i~9¥1" 195~., pa~i' 61~." ' ''lII~ee chao VI, Vit,'8upra,'" c, ";'-)1 1 ",-;, 1'1",-' j,'f,jut! 

3T'MGMi;19IU)J))ba~ 6lft.(3:,),,(b'): f'AC~: {i)t',!O\~,:'Gudobba, 2'0' -CMR .. :~WA', 

~1~~~).~,1_ "IL$lb",.,V:~il81fP(,~." .' ....... ,' ',",'" .... ' , " . WtMCM:; 19111; parii.' 61/fa). ( ,'. . 1\"' 

~·Icl.;' 'PA"Ai" 6lI~:4h/:"·" :\'. H\. 

~/~itl!',; .',"1;(' q\ ':.I',-t':- :', l hh',',1/*ll)"'ti ,hk 'Md#d:, , r.,1 palft. OJ g. 
, 'f~ See' Unt~l $t.tfaj.W,-~.GlllJ).~ka1;t!J$e~AJ:lfft:.JIFOMR '(01,"'(1956,>;.' 

".': ;) ":n.!(a} if, in-iact,..:he.is disqualified and, 
,Y ",. : ,if" slil~hIlS" acted;· If'. he,..is disqualified 

II." ;;·.i l."'·i<aniil,'kd8acted;'the ·court ,must adjourn 
;; j'" J'lwflpen(\iIl!g,.,appa\ntment .of 'quali1ied 
·1',"'.' [(:1 .wollllllseh""~n 'sllch acase'it.seems that 
;,.,ll /),.,: (I!rlJhe"l!nil\l~mum corr.eatf.:ve action' that 

. """dJ<',:sh61i1(\" ,be,' ,taken .by.· the: convening 
. . .authoritywouldbEj,to i'lllieve 'all mem­

,[iil HI<I!Ij:)ilr~.!>£.tb!hP/:08ec.l/~il?n anI'! appoint a 
')'i' '. :c'H1J\eWl'tel\l'll,. d\.recting .thattheynot con­
i"" ,}i": ~l\1:dw~th:, the, otd prosecution. team. 

This action is n\l~e&~arypecause of the 
' .. " b""l?.Il~~iWj.ity that,all., members of the 
"J' !!:() ,W;9~~c\1,~\\>l).w\!]lI~'l)e:taint¢ with the 
,.,i" 'dlj:n':l}VW¥gl!iq:fone.'~Where. the' dis-. 

,,' v'ei\):l!IlJ!ti~4I,n.\(jlPqllr ,has not acted,. he 
" ',i:, mjjlrQ.~"elf~~e4! ,and, if there ill no 
/". 'Jji'i, . .rem"iiN;~,:Vlualifie!\,'l:»eJP.per of, the 
1'.,."\'" ~MWi~$iPQ. ,We ,f:llurj;, will adjourn 

.Wi ,.!l:!1d'I1~~ .. '~~ .... !p..a~.t .... e.r ,to. the conven-
ing'authority! \9~II~rwise it. ",HI pro-
ceed.'!, , . 

,':',i,(.','.(llb.t ~'(:~~:';7,'> \ '!"", 

Ql oli?w }1J,.,~k;d.C'llflIiIIfI'ite",,:. •. . , 

"'(1):"~i.¢~flt~i~b~8ef"'w Allcused must be 
"""". 8Jdv,i~'d;'irl'~jjen t!odtt,' of his iightto 

. ~ i'1ih:e'p~el!~n~e'6f 4i1poliife'dcounseI." 
"\',' 'i- h.'" ,~"",(-',<t(j_.l;',,;,I_,_,,:i ;., ,', " 

. , 

, (2) '~~asons .. fo,r,.,ewl¥ii~g.fr,th~}IP~ointed 
defense'cou..nsel IS not. legally qualified, 

, ,t\lll ,COU·llt. atHourns, ·and a r.eport is 
,,·:W!lde1to othe cQnyen:~g. authority." If 
'dl,e.b:Ml\cj:~d:. fO.r th,e'prosecution' he 
. must pe excus.ed:" similarly: if he ,has 

.. acted· as a member, investigating of­
" . '\fI'cer;'Oi"I'l(W'officef iii the"Jsamecase" 

:' " " , " ' . ,( he' must "J;j~:: excused'itiilesB':1iI\'~'il!c-
_:I: ccrsetj, !\*,jtli~kMWle\:tge . tit' blis'.1ft'eligl-

.\I~i1~!!itf~ i'~~Il;),.\;e~~)~~\I\~gll\' ~s.;:Ii~< serv-
lees. 'f:j ,.,., ;,t '<! 1\" 1 &~" '(, 

jj, Ii: fi"},)d 8:t;\l( JEU')I,; Ilt(~Ht~ 'l):,}~'r('t: j\,f', ' 
"t"!1~I\~lhiM4 ~.iit~Jl!$~ !.rust prior 
,totheswearln&\llilfj!htIfC<lOO'p'E!l'$onne,I;.the"ac­
cus~d is. ~1veti1!.'1\' .. ~. '~1i~R.(QI'~Il~d,t~,'~b'.'!Ve.<luest 
;~MW.4i.'\p~rIiIl'liW\llil.$!~l.#~,.tl' ,tt. is .• better 
prac'Hse to ha&1i;pite:i$lIo,rd::Q:f'j)ria:l~ito }shQw that 

.!lmui • .!I.~Mlb<W.ll;<Il~VIi,~t(I.,~£ h,isrikhtto ~ilf~ted 

.lIIIIill1lii&vs,ir ,evell,;'luJa9,ij.g>h",appelildail!' .:Sa ,of" the 
''M~'!\i~~t'~~~: sJj.\m' SMWji\g;' " . ,,,.F 
1M 11>-1 6 W Ii" f I ,:~ ",,;.,' ':,<'P,-, , r>-~~ '('" ,~ .. : I'::,:>':;",,;; " ' .~'t",~, ~~.~ '.~ 

. ,~. A?m.!~lstIt'!r~!~1.l;~J: ,ot.'t .. .h.~;l\II.': ~fi~~~ih.,;~~::~.h. e 
present Code l'e'!!.ij~res-*"jJ,p~~on»ehto,,\j)e'&W!lrn 

8TI7 ... 
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· j,];)." thll . ~lIlj11a\le'.io1\ l,fhEl>;,Accused. 4JI. This is ac­
:compllshed~b&fol!el,cliaUen'ging pl1ocedures, and 
'I' in this J ll1eapect, ds ·.difllevent from preexisting 

I miil~tal\Y law where the' court personnel were 
.notswQl1nuntiiafter,the,opportunity for chal­
lenging." This former Article also ·implied that 
this oath was necessary to ,give the court pow­
er tOI act in' the particular case: 
"The 'trial judge advocate .. : shall ad­

'. minister 'to ,theniembersof'the court, be­
fore' they proceed upon any trial, the foI­

I' ; lowing oath .. ; .4' 
,,., :No "slichpriiCe'dure is'/'recognized as 

'sWearing Ii. coufti '/jetwrliliY"llt the outset 
'£6r all the' cases tb'be 'l!riea'by(it. The court 

, must bequaUfted 's~~lira:tely'fo~ every case 
.;. precisely as if 'tl:\iih\"erll'tli:e only case to 
"be'adjlldfCllted'!'such'il'uatifying bemg an 
; "'f388entidr'p~eU#j)inlJ)rlJfoiirbeing authoT-

izedto "trij<iJ;'fI)['deterrnine" the same. 
[.EInPhlisiS''stlp'1llfetl]: " 

. While the present Code does not contain such 
,a "Juri~dicti(>nal" . statement, it does, where its 

. "l!r,~~~~s~§13;U~. no~, ,,;r,~!lujr.~, thll-t the oath be 
,adrn;lAlIist1l~e4 ,~n'l~he pr~s.ence of. the accused." 
F\U~t;».Wi,o~~"l1r~}I,1).~. 'Ma~!lal pr?vJdes: "After 
,t/jeoaths M'ie.·Ile!ln"adtlUnlstered, the conven-
· 1,##;!Ji~lt:1,~~~t.ttJ~9P,,1~~ei" 41' 

'. \ 'b\oj1'l1r'l'll101lilliit/t8,tij 'tr~e legislative' history of 
I the'. 'l'W .' ,~:t: 'A:rtldfe '42 :dlscloses that 
,thfl'l,W.li.l< ..:I~!,"\jnlb.ilde¢:,Jto include the 
~""'j'~" »";ii,,"":t'.'1 'I" , ",u,tnll~, u,!\ J'. " , 

':;,~'Jl:a~~g~~)~~~e#~g .. ~aths." The 
lW~l~MWw.~~~AAn~lll;.and the trial 
~~~lIt*'YR~:I~~~I!!t~,~nJlel of the court. 

· ,'d: IJff/l~Jl,eH.~18(;1¥~~ri4,r8onnel. 
(1) '. G~nel'(ll; Although it has been held 

". ,~;,1,,~~~_)~J',,!~\l.rJthe,.m1lmberS 

~··~··:.rI_···~~<:;.·\·~;.\",I,"" .' ~'~w 19, 11149, O&~'li, "j MUlW-i1 J;~ui atld flt-eee. 
'10,,1' ('4"od;.'l~2M;/.'IJI: . ~$"": 11 ." ". '. ' 

'::,'.f9ldJ ••. A>;., i~~(~)~fr~ '''' ...... h~(1.1 "[,)9(1 , 'I; . ",., 
MOllr. lois!. ~ ••.• l~. S~lIlt. .. •• ,~. '1li1b. wid,h ,t .... 

·~prlor\!to, fui)otloidnlY.,Iq_lno. ItnniJQ.WIIl bf(;iwbll~. Th_e 

:~~al:'Tcl~t\~;u:~. l"A't."'lftt:\i~~:!~q~:' ":; 
&' 8'etle).'ai (lOurt.martlal) are:. ,wC)m,.' ,"'-', 

'·'S .. liICM.' 10.1. 1> .. 0,;111 "liil" eM'" ,'" ' \~'MO"LW. ,1Q'p .... Uoi·lil. ClI. _. ·.,'ip-I.nhn!" .. ' 
,~',,:~,:aut·s".pmJ."16'OM!~i 1): ,~,\V Jil:)"'I'1 , 

of the .eourt<isa'jurisdictional defect, 
rendering the> p17oce~dings void, the 
bette,l1,.yje.W ,would ~eem, to be that at 
the l.!lo~.t it l~\>uld consti.tute a revers­
ible, erro\',,/'-uthorizing a rehearing. 
111 this ":N,ay .accused's rights would be 
more adequately ,protected. 

(2) Members. . ' , . 
LI , lH1f~~t;a.t.fv~ Case 
NC1\! . 58, Stii;en,son, 2 CMR 

.571(1951) 
,Alfter' the:,speciilloourt-martial had 

. ",beenHlwornAt"wllIS'Il'EldUced below a 
quorum"as"a1rellult O£!Q peremptory 
challenge. "T.he'; convening authority 

,! " 

. : ' then"'appol'nted ai n:ew,court with the 
same'lriembership "as the remaining 
members of' the oldolie, with the ex-
ception of thea.ddimon' of one new 

'metllber.> The 'personnef of the new 
Court; with the 'Elltception of the new 
member, were 'not I sworn. 

, Opinibri,' The failure to swear the en­
tire court, ilicludilig counsel, was jur­

. ,isdlctionalerror, voiding the ensuing 
prqceedipgs. ,'.ot\nother trial' was au­
thori~ed,'o " , 

(3) LQlUJqlft~er.: 

I ',,,' llJlI,st,ratiil!e Case 
" .')) ,·AlGlI4,'j)27.4>,IPino; 6 C~R 543 (1952) 

'The 'l'ecord'6f trlal'failed to show. 
.,' the.t tlle'la'\\i'ofll~er wits sworn, nor 
~6ulddri '. app~Ol?riatecertiftcate of 
corr~cti~h' beobtaineci:' , 
Opim!ton: Rehearing' authorized. In 
view of the mandatorypr<'>visions of 
f\.rtkle,421t, 'and'pabigraphs 62h, 
1l~6; ~,'!a.'tidM,'p£tU~' Manual: 

1'he;e ap~~~rs t~ be, little doubt 
ttla,t 'taldn(,tn~;,'pres~liibed oath 
bYI'~ J'l'wt:~\>~CI1; •. 'even though 
PII()C~!.I:tl,I\f ,In.j.\a(\I~~, is 'cqnsfd. 

le~"a'i~ll!!!i>fliJlu/cl.damentlll ,require. 
l.!le,lilt •. w,h\cw; m\l~~: :be .. mef.' before 
thllj;"olll<lilil can'ie~ily p~rform 
,h-i~·)dutle$", I.; See ,aC1\!S3()lSl, 

, .' 'j' . VI I, >!.viVI1I:m4n)'li.,GMR,1i98." I . ' 



l. t. I 

'.j.'.' 

However: 
Iii our Opinion, the failure to ' 

administer the oath to the law 
officer dtd' not deprive the: "court" 
9f its jurisdiction to try this ac­
cused. As was said by the United 
States Court of Military Appeals 
"it is not every provisi'ori 'of the 
~ode that reaches the level of a 
jurisdictional requirement" (U. 
S.vs. Goodson ... , 8 CMR 32) 
and we are not disposed to so 
label the: ,Code re(J!uirement that 
,the law oftjcer be· sworn. Not only 

" : ,will the accused. be ~ully protected 
jf, we order' a rehearing in this 
case (MCM,195l,!par 92; UCMJ, 
Art" 63) but, additionlllly, from a 
practical viewpoint, such: action 
will . obviate the possibility of 
future difficulties which could 

. we'!l arise. should '.another trial' 
. be ordered ,(see U.S. v. Padilla 
a11d Jp.cobs •.. , 5 CMR 81). 

(4) Defense counsel. 
(a) Appointed defense counsel. 

Illu8trative Ceise 
ACM S--8051, Nyman, 

5 CMR 598 (1952) 

Th~ recorli of trial showed that 
: the appoint~d' . defense Counsel of 

the, specjal. court-maJ;tial entered 
the 'cou~tr~I:t1'aM:' seated himself 
at the defense taole/liftet' the per­
sonnel of the !cour\ lfud'been 'sworn. 
Opinion:' Rehearihg"'liutlroriied. 

'FailUre to swearan'.appofrite&de­
fense counsel,who'tlien'p9!rtieiplites 
in the trial, 'is rev~rslbl~:eyl!\)r/'fn 
absence of a record showl'lig 61fIlb!\.­
participation,' it Is presumed' Jill'di'd 
participate. Prior to the Code itw~s 
the hnanimous opinion in thE!' rilfU­
tary that failure to swear tmHii)urt 
members' or' the prosecution COil­
stitiited a jUrisdictional defect. 
C,ongre$s, in enacting Article 42,ln­
tended to place 'defense counsel on 
tJi~l sairlll' plane as these personnel, 

. AGO 1000< 

and a violation of such a Congres­
sional mandate precludes the appli­
cation of "harmless error" under 
Article 59. 

'\ , (b) 'OiviUan defense coun8el. 

Illu8trative Case 
. ,ACM; 6499, paniel8on, 11 CMR 

, ,: ,6,92 (1.9,53), pet',denied, 12 9M:R 204 
., ,The record did not show. that 

ciVilian defense counsel was sworn. 
Opinion: The error was non,preju­

'l!icia! .. Paragraph 112b, MCM, 1951, 
requires individual defense counsel 
to be sworn, but apparently Artic.!e . 

i ,~(a) does not. The Legal and Leg­
islative Basis, MCM, 1951, at p. 95, 
supports this conclusion. Accord­
In,g'ly, since no mandate of Congress 

.. "YI'lIsyiolated in the instant case 
[as it was in Nyman, supra], the 
effllCt of thE! error can be examined 
Jqr ~i:>ecific 'prejudice. Because' civil­

" iangeflmse colinsel represented his 
cliellt adequately, reversal is not 
required: ' 

Individ.ua\ civilian defense 
counsel is sworn on oath as al) 
attorney to protect .the ,rights 
of the accused. He has no obli. 

, .gation. to the military and is 
not subject. to the Code. Fur­
thermore he is expressly chosen 
,by the accQsed and, in most 
cases, receives remuneration 
:for his work from nim. His 
loyalties are therefore e,lltire1y 
,to the /lccuse~&venin the. ab-

: .,'. ":, ,),: sep~e 0~.~1l/9ath.~~to:# the 
'"" ,,:i;, , I', M Il,W~IP'l'~!~II' In ,;thl,~ respect, 
"j', II', '):IJ'hfijlj'M~~~r, %YI'e.:d~i~?t Intend to 

,,,,,,i" ii, ilil·.:'b,~j~~~t."~P.~:),Wlp~rSIOnSpp?~ the 
I d9y~lty"m~grlty and abilIty of 

:rn".mii~tI!r¥".~ounsel" and we be­
, i '11\isye't}:lat"'Congressexpressly 

,,,,,.,. " IIM.l "";'" "'" 'd f "th . d' t ' ", ,,. ,J,.,,,,t:It)l.,,.e " ore man a ory 
. 
" 

'," .,s)\', ,ear,ing '. of .appointed couRsel. 
(·'j,LH.::/'It ~7> , ," t9 pb:\llate lUiy pOssibility of 

, criticism:: rather than· because 
~ey ,doubted ,thee'ltls~n.ce,<lf 

. those'llualities" where' such ap· 

''79 
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.. p.ointed 
..' ... ., '4~l'Iled. 

(5) 'Reportet'." 

.,couns~b, were con- aged, however, because ot.the possible copfu­
s\<;>n .attendanton;, (l),\'ell~esentation by sepa. 
rate counsel, (2} a request by one or more 
accused for enli~tedi;n~n1bers,.and (3) tran-

7. Sbigle convening for several accused. If scribillg sep~rate,bu~ .identical 'records of the 
jeveral acc.used are to »e tried consecutively preco)wening procedures." Nevertheless, a re-
before the same court-martial, the Manual au- el(\'l\l)i~a,tion of the feasibility of this procedure 

· tjlpdz,~s oPJY ~,.s!:tigle c?llyeniti~procedure in f01,',,/!"ellera,\courts-martial is indicated in view 
the preSenCe of all accused. After the court o!: .. (. ,1).,·.th., ... e .... lac~., .. 9 .. f. ,~.xp.r.es., s, a.ut. h.lprization for 
personnel are sworn, ilnd thecGurt-martial thus pri\t)'laL 1U9t1on practise," and (2) the estab-
c.onvenedi the remaining accused are excused, li~hln~llto{a perm;m~~tlawofficer cadre. 
t~e ,court pr@ceedtng '011 with the first trial. 'These' twofactdrs- could make,~t desirable in 
Whim each Of the -other ac~used's turn for the properJ'e,trctlmgta)lce:S':"~J'o,II'\SjJ08E!' of pretrial 
'trial comes; the court need not be resworn." mlltilllis' 'on "ii, mtlti'lilll:Ytt!Ol1$~nslllil, basis, with-
,In,such it, case, chilrges '9annot be withdrawn out<i'e~Uftillg'lii\.ell!pOrlldtciiJ~esehce of members 
~rom that. parti9ula~' couTo ~martw, except for . . . .r.." 'J. '. . 

',O'oP.,d, I c.ause.S8 ,.,' oflf~u~:"~I:ci'J~n\lat'tji~Ji:?ttheil1 immediate 
'!' .. ..' '.. aya!1i1Mlty'd\!t!'~'4:nUrt1!!r.ous lout-of-court hear-
" Xbisproce411.r~),hi\~\ b~~1J, ofl\\!il\lly discour- in~~;?'e!i~~~~}~~~,~~~$~i~~s.,·· 

, ,~)e~tiori~I7' PARAGRAPH 53e, MSM~"t¥9'g~t:;"B,~r9,_:TR1ALS' 
'."'1. Historlcaf'backgrouitd. The Code and its ,for. thei'>l'efl~~ltion"1ihat,.the constitutional right 
I~ltisll\tiv~',history!lfesilent 6htlie right of a t<!':QiijJub>li(!',tt/illllildoos not apply wcourts-mar-
military 'accusM to a" publfc 60urt-martial tim!." (:::;' I,: '.. . ' .: . I' 

!~ltho~gh"'eraditionillly, '&&urts-martial hav~ . ,I'... , . 
been open to the public. Winthtbp points out . 2. MIH.1.ul\l, provisi~ns. .Thepresent Manual 
that this custom goes back "to the earliest mili- authorizes. the court or ,the convening author-
tarypractices":' ,'under the administration of ity toclo$~the 'liel\ring, to the public "for se-
.ClWJevingian , kings! and ,the code of Gustavus curityor . .etlier!good ral\sC/ns/'" rne 1949 Man-
:AdolpbUsY'~ Hethenstate8', but without any ual hadilncllldM. as an, illustration of "other 
citathln' of 'preconstitutionalEnglish legal au- ,gfl(j)(t.v~!i\sons': the w~rds ~'al\! when the testi­
,th/ll1itiW','that the. ceurbroem may be closed at '.wony~o ,ob~cene~atters i~ e~p~~~ed." 6. 

tbe··,d:i$0l'l!tion ofthe."court."07.)j/c,!'h: \ .. ' . , .. , .,....' j, 
:JTKlj.~~~~~\~!'t a's.!o the extentbf an accused'si,i'~":i~xel,uding, thep,,"Ii~~q·.YPf\8ral. If, as 
'~~~1'i~tit8;h~ .',~~~l.f,c~~t1;-ll1artia,l WI\S not an- Judg'Cj, Ql.\iIfn ·~tated. ·in '{fnit~~Btate8 v. 
s~~~~:w.\t~~:tl:hi~ea,State~, Supreme Court in .Bt'pw,n!?I,,~hey~tp. AI)l~ndl1l~*~;BIf~tto a public 
E~.f'jJ'drll£e IJUt-A~, :Sl'7'U.S'.l (1942), because (t,t;jll-l~. gpara:nt.AAd Jo,;/llllj!\~W:y(;()cused, then 
·cif.~p~~'4~ £lr,~~'tn~;ii~t th~t tiI?e a. military .thi!! l,'i~.ht . .j ... ll .... c.ouvts~m~r.tip,. .. .1 ?~hIW~.!!ilr.', 'Ji>e tested by 
.e.O.¥I.'. ~~1?6ji9~iH .. #.y. .. ~~n.~m,,~.o .. tty :a ..... VIOlatIOn, o~ a ~ederll-l~e,ci~ion.s"w~,cJ}:iM~_~ngs. There is 
!~~&l,;htfkl ~blj}j,l1a:.'~:v;the. then exlstmgnojn.dic.atiP.p. ... ).~t,.,tb .. e. ,.I~tpt8P~,.f\f the Consti-
p. r~.~ .. ~.lilf.,.~.,#.t, ..... ~.,t ~. a¥a,s '.'. ~ ... ~.'.p ..... 'i.t .... C!!. b. Ie to courts- tu,tiop. ey.elkco~~~~d/ ~Jil1lln~,rAhe right ap­.m~ft~~t,~'41tfh~~;~l',~f~,je~;~lted, in dictum,lIlied to ,~h~,nMl\~!l'1I¥",{il.<i!I:;+~i,~hi Mutiny Act 
"---'-----' . .' '1,. 'Iff< I' ,.,. i~i,e(l'ecta~ tim~9f~~n,f~;~ur,Consti:uti<m, 

.I!!'';'· "';;""~6W'10'>l.W.~Iri~~MW·li6XI,·· d. Iq,no.t pW'~"..t.' ."9., ·,""""llw.Olur.'1aP. t" the right to 
· '1.)I<il1tI'n9&1\'·~"'fS· p~J?I;j.t ,,0,1~.i!.0', '<W1l'fl" '1\lm!I1 .,n_7; 

· "lI,~lte<\,Stl\'" ".W: la1u,,!li t<Il.!~~J~~2' CMR 2" (1960), ra ..... PUblifl b~a .. JIJ..iIi' !IDi~.Y:'~ ... t .. ~ .. u ... n.,.ti1 tho e right . "·s ... 'L.,.I'''o'-l.d ·Mla o1l<t~a1ft1ilI'/4!i1'M~"", at 61, l' ' • 
• ... S .... h.xt;'%NIiJl(jl(lI' 'OO!'Wk~e" . F,o,. ,e'lf)}il}i~",\iR,~R .... \tt}Iis'M~H,~~W reasons is 
., .... Wln\~~p,~IU,~rr ~w..·And~~.tIl" l.l:lll·e<\,jiI920,,l61. 162, pl!!I/-:r.1,Y ~!\~ . ,mh!l1 lWi9ffiy!\r .. should pro-

M Id .• at ,161. J 1.. ,,):t~ i,~Pt1~'I,\W~ ~t!.J,' ,,,,> FE\\' t ~t1 
: ,/l'I\e,(>IIV"', ,aaa;, Ju'il', j¢I",#~.lItlt.tpj;l~w . <;.e,~l~'tjMh~.n.«IR¥i,l!~,t~e ,court for that 
,!1~~Hl~li~~~:!.{tt t"~hlllllW:.r,~: !1(!lI\~l\'iJ!l.9'4_:fa~~np~l\t ~l):<I\j)d be required 
""!.vsb_ m;)22"O~II-.;4t!'(;ljI'f\WI~4;t ,t.o,lWW~~IlI_liWl!il~9!1:1s\l,Fbj,p):<I~edure., 

, • I \ 
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b. Security reasons. 
(1) General. In dicta in .United States v. 

Brown," the majority opinioli took 
pains to point olit "w~ are not con­
cerned with any ~!lcurity. question in 
the present instance," but it noted 
that the. United State$ Supreme CQurt 
had never, be~n • f~ced. wi.th . a' case 
"where .public, disclpsllre w~>uld seri­
ously endanger this nation's security." 
In a case' involving .the national se­
curity, as distinguished from a case 
merely dealing with routine "classi­
fied" .information, it is doubtful that 
the VIth Amendment Itself would re-

• quire a. public. trial, nor should any 
reqb1irement of militllJ'Y dlleprocess. 
Qne Qf, the most iIllPortant ffjasOnS 
for guaranteeing a public. trial is to 
have the wlmess.' .tes,tiJ:nony pres~nted 
to. spectators among whom, to the 
witlles~'kno:wiedge, may be a person 

.. I who can. detect' the witness' false testi­
mony." Such a rationale is difficult to 
apply to' an espionage case where the 

. , , . . last persdli in the worldtd come . for-
., I ward' to 'contradict' the Government 

witness'would· be a fellow spy-or any 
. individual Who, for. that part, was 
legaliy'foi'bidden to examine the clasc 

sified' mattet'o Asfo,r the possibility 
of . having a defetlse witness contra­
dicted, the ~ccused would be benented, 
rathe,~ th~Iihli.rmed,'WAclb$ed hear-

• \ < ) 

lng. 1, '/I'! 
, , , I 1) ' ,'< ',; -;',_ • 

(2) Proceau'rMlor' !co'f!duttino~108ed 

e~ Jbid. 

hearino. As~ulnlnlf thall, Ith~"nailonal 
security (tncludingthels~qre,lly 9;("Qom­
bat operations)requ·ires'l8, CI9!\%4,\l;ear­
ing, still the accused mustl;>ll,pJ;:9!11ded 
a. fai,r,trialbehlnd t4~, clgs~\\IS9.urt­
rooII\ door, and he mu~t,be'iIlP9,~~.p to 
eXllmine the Governmel).~. eyi~~nC!l ,and 
pres\lnt. ,his contentions:" 'r~e},o,\low-

, 'j:; /l;I S1fJ»% no~ ,61.,' " , . 
,a~ OM ,889629. ,DO~l~. ,21 CMR 41S1 '(191S6). 
'hnSeeCM,n6bl'"iu,it'4,u:ote64;' ,i· ,/{,) .'".!q-

",," U~~t.d,'~\~~ >. '':It.ho)., 8, :gS~¥A P8.W9~:R.,!j,,8 I,U~~P,' 
mn~· ' '.' -, ,. - " '_. 
e.~MCM, 19M; parai. "151'6:(B). 'I' 'Ft,(,' 

IlDMOM, 1961', Ilara~ BB,; (1!hnphaela eUPlllled). 

AGO 10004 

ill~ alternative, prOcedures are avail­
ble 'to Insure secret, yet fair proceed­
ings: 

(a<). S~rurit'll olearance." The burden is 
on. the Government to obtain the 
necess~ry security clearance for in­
diYidual defense counsel.·· If the 
interests of national security pr,e­
clude the necessary security cleat­

. ance, then the Government must 
'either "disbar" the lawyer or dis­
miss tile ptoeeedings." (Judge 

. ''tatlmer,ina 'separate opinion, 
st.ated that where national security 
i~i'ati~slle,a lawyer Who is not II 

,. ""good seeurliy rIsk should not be 
. 'cOnsidered' "reasonably available")' 

(b) C(,l,u~iqnino pa'f'ticipating personnel. 
'"' ':l:'tle.e,oulI'troQm having been cleared 

o~,spectat9rsduring presentation of 
,thf;l clas~ined eyidence, the court 

shOllld .. :warp ,the,personnel whose 
,c;luties ,require them to remain that 
"they'are not to commllnicate such 
confi.dential' or s~cret informa • 

, ",f! :~iop.:'" 68 

(8) Pos~ponino hearino. The Manual pro­
vides that -where the' prosecution of a 
case "would. probably be detrimental 
to the prosecution. of a war or inimical 
to the nationa\'security" the .charges 
may be so certified tethe President 
by the; Secretllr~,1l0»C!lrned" £01' ,pos~ 
P9nem~jlt; ot.\1i!i;i~hm!ollc.~.OI\Qance. witl1 
Article. ~S, :qPM,"~~I,I;\~tj,*,4a, in such 
a case, extends the statute of limita­
tions six montliii\\after the 'formal 
cessatiQl'flof'hostilities; but Article. 48, 

. ,r ~'1 t.hy);!!t~ ~'w!l~i,~erp1.s, .. auth!>!,izes this 
acti~n<lI\l"\Y !~1l )ti!lle .of war, and not, 

W!iJW)i.fI!J!,fN,(wia;~t .R~,!.mpliedbY the. "Y0rdi~g 
JiJoff .'lOJ1\~i~;~8~~~~rallh 33f

h
. of tthhe .:I4tan~>at!' "m

f time or peace w en e meres s 0 

... "h'''''',H h. ,JI,I!-,tj,IlIlII,l,,security might be. com,pro­
mised. Further, it is questionable 

':~ ':.~::;,:;:"::.;'~~t.lJ,~I'.'intjI:ll~\'Qt 'Y1i.;r tl),e' a:ecuse,d:s 
.,.,,, ;,,,,w, l'i~ht,to lli speedy trial would allow,t'lie 

govel',\lm,~nt tQ . ~<1.I\fin4!' ',illi' tl.~¢)\Slld 
" '., "., ",,' with0ut trial until aftell. the hostilities 

have ended. . 'Ii." 



(4) Army PQlic1l. The opInIOn has been 
.' 'j.;, '-' ". t .' ',': " 
~l\press~d; 'that, only in ,rare cases 
should the record of trial ~ classified, 
and that the staff judge advocate, at 
least when reviewing the record, 
should attempt to 'have its coutents 
declassified. He should justify his 
failure 1:0 do so by a letter attached to 
the record.7• 

c. "Other good reasO%8." 
.(1) Ge%erq,I.Th~fprese'ttation of obscene 

or scandalous matter, by itself, does 
no(constitut~ I a gOod reason for clos­
ing the cOllttrO,9l,ll to spectators, over 
theobJei:tio;!l ()(the accused; 71 how­
ever, fO,r II"W., 'p~, the following rea­
sons 72 t4e'90urtroqm may be closed 
to all, or certain classes of, spectators, 
Over the ob:lection of the accused. 

(2) Ove1'crowdi1tg;', Persons having no 
concerti :;,vlththe case may be removed 
to' proviqe room fOr those who have 
gobd"reti!lib'n'toremain; 

" {~i tJ~Jr~~riil (!OMltuct.A~ unruly specta­
" '" 'i8r 'lhliy b~ ~itin!lved., 

j" "',t'll) dMzd'wi6ne88.'''Where a child is a 
willness'!md'cMlnot testify before an 

,"'1 i;,ll' "rtMlli4ll/lce/I,"!:tll'l'lis ~((!)el'mlssible for the 
0' rj<ii:tIJI\lllIW1!k~IIYJ,td,lexahjde the pub­

",I;,,,.,, ,'!l@~d&"Ii~~l11tfhl'omlletenttestimony 
,.: )h~'_ji.t'i: _d.\'M'J7~'~.ltf'(H ;. ' ., 

,j'j""ltl5)~tlfb~, ,~~, WUllhIN, "I'~iYecta­
, ,'" ,r"'J,.il! 't!ti~'s'ilftM&~Jttclw1tl#i1\l the pres­
IV ,.)'\ <~i~:m1d~\II_f1~~c\iw:eUrd 

ifuj,\I'e\f.:ande'iW.~ olw1mma­
tUlre rtrliridd\f'~ :} if l:1l <I/f!liilffi" Como!. ; H 

.:' ,:, ,;d_~ ~~'~ "}:'-:/'t .(';t~n~f·\(~, bf'{'aU$t~ 

d, Obst;cne .. m(ttter.s,'i·'" 0l! Yil·~ i }h',oit frtqa.ll~~Y 
Illu6trative,)a!J,/Je,:'~"!)'>'", oj H 

f;Tnited States v.Brown/7 tfScMA '25ID,,,g 
" "22 CMR 41 ('1:956)" ", ',I'::,' 

Accused Was cO\lvict~dbf communicating 
'9b~c~}le langpe.ge tqa telephonf 6Jl~';ator. Both 
'.". ,I. - , 

'to'l.tr. jAGJ. 14 Feb. 1952. Subjedt: 'De~ia~8i1\eatlon of ~ol'd8 of 
'lIi'lal. . , .' ,_, 

£, 

",'" T, h,. ,1:1aM, "to. a D~~IIC, ··t~laJ, ,b~I!op8'8; ,rnoJ.:e, to t~",' accused titan to 
t ~ p~bllc'" ~b'u8~ Jt .Ceu~ed'8' 'request. it lJl\.ould \ti~ perrni881ble to 

" :'olu\lt>:the :public. U'rilttiltlt S~atea, v. Hendltraonl '11 USOMA IHSS, 

;"~, Q¥-l\, 892.(p9d~)i " '" ," ;~),:.,. , :, 
,',~'Vnlted ,Sta1;9fJ v. -n:rown, BUpra, , note 61: " 

''''11J:A-ObOrai! AOlfi Ults3'6~JFrye.~'2its tJMR',769'H~67h pet denied, 29 
OMR 486 (,191l8). - "i 

the victim and her supervisor, the principal 
witness, were mature women. Prior to the 
convening of the court; the convening authority 

: had directed the courtroom be closed to the 
public, but informed the defense counsel that 
the accused could have anyone present he 
'Wished. At the trial when defense counsel ob­
jEictedto the closed hearing, the law officer, who 
considered the convening authority's order a 
reasonable exercise of 'discretion, denied the 

. objection. Opinion: The overruling of accused's 
objection constituted an abuse; of discretion 
and required reversal because it constituted a 
dellial of "military due process of law." [J. 
Ql1inn, concurring, stated thilt' It violated ac-' 
custili's'VIthAmehdmeht right]. 'The right to 

, a publi'e trial is baseii on the following reasons: 
(1) "it impiOVi!S the 'quality' o/'testimony ... 

'['I'ot] it produces In the witness' mind a disin­
. clihation to falsify", (2) it has a wholesome 
L effect on the 'court members whO' will be more 
attentive to their duties, and (3) the public 
respect for and confidence iIi tlieprocesses of 
j ustfce will be thereby increased. 

The law officer or the, convening authority 
has so~e cliscretion in excluding some specta­
tors or classes of spectators, but in this case 

,0 the' exclusion order was too broad: 
may well be that"under some circum­

Stli,hc'E lS 8: 'btird~n i can be shifted to the 
del!ig;ljal;e those who 'may re­

IBlid'tlh his shoul­
,D0%iliii;:'.lil1.';,i;iktg ',tY':!lW;<if())fertse' ''is alleged 
:,~~~l~tf'Wtli~!i~c~::~it~~'fi,F!lou~liilr;Of neces-

insist. 
)1.fci'(~ICi\i1mi1ltE,dlis to raise 

~=ii~~~~~~::~~~te;:stimOny by in-
to be 

~~~~~~~~l~~,;;,'i the' accused 
~ ,those persons 



e. Unusual times atrId places. 

(1) 

(3) Place. The opinion has been expressed 
that where accused is entitled to a 
public trial the cOllvening authority 
cannot legally, in holding the trial at 
an isolated place, do indirectly what 
he is forbidden to do directly.79 

General. The Manual provides that as 
a general rule the public should be 
permitted to attend courts-martial." 
Although the president of the court 
selects the place where the trial I~to 
be held," he should do So with a view 
to permitting the public to"att~hd.: i' '4. Publicity of trials. a. General. Advance 
Likewise, he should select ,aconven- ,notice ,of ,trt~ls ,sh()Uld be published so that per-
ient time of trial. sons subject to the Code may attend.so 

, ,'.' f" ,. 

(2) Time. 
A court-martial may hold ses­

siop.s at any hour of the day" but 
should not meet at unusual hours, 
nor should the . dUration of the 
sittings be unusually protracted, 
unless the 'court is informed by 
the convening authority that the 
case is one of extraordinary' ur" 
gehcy and that such a measure' is 
therefore,W'arran~\ld)78 .. ' 

b. pre~s, radio; and television coverage. Pho­
tographs . and J:>roadcasting by radio or televi­

, sion ial'en6w allowed to be taken or conducted 
during sessions without prior approval of the 
Secret:I:l'y"6£ the Department concerned.sl This 
provision . 'of 'the' Manual is based on Rule 53 
of the :F'eae~al Rules of Criminal Procedure 
which in turn r.eflects the ethical standards of 
Calion 35 of tile, Canbns' of judicial Ethics, 
A~A. 'J'he provisl<,>us of par~graph 53e must be 
adhered to scrupulously dudng I,)edods immedi­
ately prior to convepJng. the court, following 
adjournments an4 ,during ail recesses. S2 

T\le forego,fnW' n~Qv~~16~ .' must "of 
nece,ssity ,be ,adVisQ!;:f I btll},:". as ,the 
court ha~ dlscretiO'Ii 'tQ determine 
whe~ it sh~)'l rece~,,~',,)f.,·, dj?~'f ~, .• "IJ.r~ra.,nt, contmuances." Thus, ~'fiat ;dlrectlon ,,5,W~~!leas~s ahl/uld be,,!!xcluded from co~rt-
by the convenIng auifuol!ity", that ,;allf,r~~;, ;Th.~,l'1~n~a1, ,~~qUlr;es that "ordinanly" 
general and special,coulltS'<IDllrlillil' be ,,'W'~~~~s~~ " ~~i~;f~!~de~ j!'?Tf!;. tlle courtroom," 
convened after 1900.hQu1lsd8 ,considf,1v, a~,t¥H~~~t~;th.~~ u,\,a'pp~gPt:I!\i:e cases. the law 
ered to usurp the ;functlbns,> of"jfue~ ',d9~,)~~~);m~,t~dl, f~,;~pe. ;,''Y(~~~, 8S,' ~o ,refram from 
president, law officer, a:nd'IlOllilll!'ijklo'''fWFf~t'~~IP ;~st(n,lPW: wit)l anyone except 
Further, when done for animprQper coulIlsel'for,the' accused.s" This provision does 
motive, such as censuring the .past not."bydtself;.appear to preclude the law officer 
,l\ctionll. of courts, the; or~rlSi~I}'ill~- • [i;jf(i)ml;l}'YH.w:!n~i~n ,~xpprt'Vitjl~ss to hear pe:ti-
gal attempt to exert unlawful. com- nel\~;t"l~~'!fioJj.ymQraer to aVOid the subsequent 

,mandinfluence.7s", ',. '.. 'J p'psb~~j,\lt!\'!IRn~ 1)~llothettcalquestto,n.s., 

ft MeM. 'tIUS1, para. ISSe. 
'II td .• para: fOb (1). 
~'.Ido;. 1961,. ,'para.· ~9. 
'f1 1d.. 19ril, ,para. fi8. 

o .'f8'JAGI 1961;/48G7j 0,1· June 19157~ 
, iY",J4PJ, 19158/610~j:, ~,8 Allll1,lllt t~6~~ ':" 

.~ MC14. unu. para. 68e. . 
',laiXGM:;::'UHS:t','para;'p76j:,1 ,:,,' ';, ~),jt 

;.,':1 = Ur,. ;JAqO" 1~~?!42P7~"0 ,,)fa,~,.\~~J1 
MO¥. 1961, p,ra. fl&/. ' , 

'\" 

,,) 

I( .dIkSet'.'apj)f',84. 'p'i ISh; M,d:M:,.;tJlI1,~,il;,.!f-:,( ,\'r ;',\; 
. ,;," ~ ",~9~!!,!.t~~ •. E • .t~'nl"'i ,U.~~~!.rl, "~:"~.', ~ .. :.\s."'OM. 

1961,1, para. ,188e. Se, _ Blanc, "Tile' ~xpel'l Witness ~n.· .,drln\l1\al 
, TrlaUi"i,ISS'u,{,Oillmi'U;O;'(8z; ',~SL'81~',(\Q6),)iJ: ~": (:/\:;'>-:<'" 

UI'1J\ fl,"YH,; 

<b:;(}:t'1/ t: .. ; ,J:; .. 
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CHAPTER [X 

CHALLENGES 
,-',',< ' , , 
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References: Art •. 29(0,), 41, 51(b). UCMJ; para, 62-64, MCM, 1951; app: 80" pp: 
506, ,507, ill. 

. .'! 

Section I •. INTRODUCTION , 
, , " ' , , j..' ~ c , ,'" I I,', I 

After the court personnel have been,s""orn),Qoun~el\aJ;e :gtven,oppor?, I, 

tunlty,to exercise their rights to challenge.',a'h~ g,ellElf31 civ)lia)};r,ule, is 
that a party,may waive an undisclosed sta~u~r)f g/:ounq fo/,' a JllrOr'~ 
disqualification where such anobjection.,could, hay!! befn ~IiIilCOV!lred \>y thf" 

, exercise of due diligence befot~ triaJ.2 This. r,ldeds not ,eoI!lplete!y. al?plicsble 
, tocourts-martjal, Aowev~r, bE/cause: (1) .,t)\elll~ officer, me1llbers, and trial, 
coun:s~(have ahaffirmative duty to disqlose grounds ~o~ cha\lengeQf the 
titenibers arid the law officer, ahd failure to,~I\~ry out t\lis sMy,is er,ror, allji 

. '(2) i~ the undisputed facts'show a person is, ineligibl~, fOIj . lillY of, ~he, ~~a~u~ 
tory grounds stated in subparagraphs 62/(1) through 621(8) of the Manual 
. [henceforth refe1'l'ed to as "grounds 1 through 8"1, he must be removed 

'. :i'or~hWithl by.:thli court,.even, though he ,has not ~ee,n fo~~I,ly! chaHen.lfe~. i , ' 
. ';!:' Th~';~ ~Wo re~uirements probably' arise. f~om Alhesystem .peculill-r' to. . 

' .... ~.~~ihtUmI~\~t~~~:~lri~~ffi~:~e~~;:~::t;o::;h~r:c~~~:~~~I~~~~:i~::~ 
, '.c.ft.9. mn.'6.'.:)~.~I(K~e~J.";~Jtij).) .I~.kt.·.jO~OO.he stJlicter.civUlan.waiYer, rule might n .. 0. t 

I ,. ~ft'~~:', tttl,~!C:II~'d."i1\1:8!de:tuate ,proteettori'againsta biased or ineliltible' 
-'merHb~r.,'·-"$-H~~.')UM ,)J1l,·tm, ·'d;.:, ,'n) I ' ".'1 ,J 

I, 
'~"nfr',*~'Hr.:':H'~';'lJt~q1~® yjbl!l:,hv ~),i~: ~.;'~;(i ,,',!,,', ,t,:,.' IN.,;')' .. ;c< "H: ,,~,..:," I t,) 'I 

I 

, ,) 

',1' 

Section II; :P:ltR~VGR~'~. 'bf'b. ';'4\1r.at(91)1,Dt;SCLh·SlNG(''~ .. IfOO. '.~m.s'. '·FOR<.·'.·.· . .£.HALLll:N'GE 
.', ".', l' ".t,,\I')~r'.,(l:l'~rrt~I~>,;t,~f~f~!'lfit\ ""JH"~)i"l~ih'Ii:{ir-'t,i h'j)(-j~ 'n "j ~al('t,~.-:;h-', ,J" " . 

1. General.· Th'tfailb~e.l o~li 'ml~w;\jer;i~'llhedirit~~~~$~e4'~rQip'~'~t\~~l\itl~!lb,~, th,ereof~t1J.e 
law officer, in a contested case, to di~close any boar'~Qtreviewi incohtested cases, have de-
ground for challenge generallr has been held cli)i~a:t~:s~artiiIl'tti~tecord of trial for the effect 
to constitute reversible errorb~cI\J1.s(l jtJ!l.!lds oftll.e (errOli!'ot'n(indisclosure.' The Court of 
to interfere with accused's right to chal1illlge,l\ti(filj,w.;"~~~8,'l~'~asilot. as yet· appl!~deli:­
"one of the important facets of military due presalfithe'diictrl\:\'e 6f"genel'alpreju<iice" in 
process." 8 Therefore, because of the possilmiw' this"Wel\~3'lJ!iffv'el'tl1~!liss,iilviewof the Court's 
of prejudice to the rights of the accused~& emphufjr!on'liWti'i'voldancll of ':~he veryapPElar-

anoetllOflJ~iIIU;rIW'Flt,4s; ',likely. that ,the, court 
wHi'1t(\'ldl\lion1!l4liGI0'sUl'~ 't(j"~9hstitute"reversible 1 See MOM, 19151, app. 8a. at !S06, S07. 

t See 81 Am. Jur., JU'f'1/ I 119. 
80M 890706. Lackey. 22 OMR 884 (191S6). 
'OM 860188. 'thorpe, 9 O:MR 81S1 (19iuS) (law 0181381' faUinil" to dls­

clote'pretrall action In draNnl chArtr.' and other aid to trial Cloun­
.~62/Ul). OM, ,48889. Gordon. ,2 CMR 822 (191S~) (member 
to'rwaldlUI" chat1tei-lrld:M, loin. oj,,Jra.' 62/'(9)' ~nd (18):). 

'is •• 'ypIWd.eta~ v,, ~chull,r. 5;USCMA 101'. 17 C)lR 101 (19154). 
'OM: '401181. Harmon. 27' OMa 879 (19iS9). .' 

el%.r. .•. '. ".'W. ;h.' ~ . .re ... ' ~Il .. e, ~.'. ·~~.\l~~dhas,·~le.'1/:4 ... e. ,IiI. not.· •. gUl .. 1. ty. Wliert ~ccse(f l~t ~uilWi~l1iieffect of the 
l~w. ~'#fcXr!8rl,o~~I.~bIOS,Ul'e 'pf': ~ :n~nstatu~ry . 

" ... ~~llH:tlf,l/~~-~h~',l~~g,~;\\vI1l"'l)e '., ass~.~~ed fo~, its 
speCifiC prejudice! )iflany, on, the',·sentenceIQ,· 



2. Effect ,of accused's knowledge of uudis- result af nondisclosure by an ineligible mem-
closed iufQl·matlou. The actual knowledge of ,ber, the' effect of such error is limited to the 
,undisclosed grounds for challenge, by a quali- sentence.ll, ,The 'same, result should follow from 
fied defense counsel, neutralizes the effect'of nondisclosul.'e' of ,grounds for challenge against 
the error of nondisclosure. It should be, noted, ,a ,ltl;w;, officer. Even though, this official does not 
however, that; if the grounds aie'one\'of the '''''ote''on the sentence, his rulings may ,influence 
jirst eight, there still remains W~i~d(l)JeIld~nt ,the aentencingprocedures. 12 

duty on the court to remove theineligiblei lIidi-, ' I 

vidual "forthwith.'" Therefore, mere silence by '4'"Di,s, c,lo,sureo,f, p,reJ'u,d, ieial in, fo,pUIa, , tlou. As a 
''die' defense, 'as'distiii~J1{shed '{roJ1l a'ri'aBrrma~ di~closure by the member' of the facts forming 
tive waiver; should not cure tlie error of failing the 'basis of the challenge may be so inherently 
to eliminate .the individual, disqualified on these 'prejudicial as to require a' mistrial, the law 

: partic~lar group.ds, from further )Jartici)Jation officer shoU:ld limit such' disclosure, insofar as 
in the )Jroceedings., The knowledge .cii a quall~: 'practicabJeito the pertinent ultimate grounds 
fied defense counsel is.imputed to the accused,8 for challenge." 
but such may' Jlotbe the case where' defense' ' 'i ' 

, counsel is not 'a lawyer.' AlthoUgh ,the Court' ' In som~cases" this may admittedly place 
"stated in one' case that It wm impute'to the the la~officer,and counsel in a dilemma, 

accused knowleqge of. disqUa:1i£~irig facts dis' which !)lust be solved through a balancing 
coverable by his' comiselin '''the exerCise' of of the interests 'involved. Whetlrer the ulti. 
ordinary dililtence," ,0 It 'may b~i'n'ter'rea ftom !)late disclosure 'will alsO require declara-
the opinion i'n the sairle'case~ha'ta.etual know1l tion of a:,mistrial canno,t be determined by 
edge of thEi'defense,' counsel' W~s 'the,' basis 'Of' , , , 

any, har,c\ !\nd~as~ rule" ... In any event, the application 'of :Waiver of(tM er'tMOf non' ' 
, disclosure. ,', I ' ' ,,' , ' ," d,:' the ,law officer, is empowered to eJl;amine 

, , " ' , , ;, I " i ' <the m~mbei' in an out-of·court hearing in 

3. Effector g"uiity ple~.Sinrieanacetisedcouid 1"otdelltC)as~ertain,whether the challenge 
not suffer any'preju<\ice' on',the,,1\ndings, 'JIS,th~ I" i'r • .'PI:Qci!dW1e;@,lI,de~la.ration ,,!if a mi>l\trlJl.l will , 

"',, , 'Vest, l\l!tl;e"tij~\i~d$i>fjj\.tstice: His this 
'" "I ,i'I' , !, ""SI"tj\Ii,'tio'ri,~$':weI12aS"6ther.eljtih.,1Iy,im)Jor~ 

'MOM. m', is,;., 6,4" 'Vnl..aSI.t;,.lvr gouDd,' iUSOMA "'i " ," tani :hOJl~id~fatfon$:"whrJit'iecf thi~Court 
C~R 180 (1962) ~',b~t ~~').1tl~t¥- ~"'~>':'. I;)ye~~"-f~ Ul3iC~~, 480:~ '<L) , -,u_, ii~", _,: ,~_" j.,'" " 'L,;, ,,' ' 

.. OHR 240 (I"'), " , " to recommend the enactm.ent, of legislation 
8 ACM '7124, Meadow, 13 CMR '788 (1958) (law officer acted 88 ' . 

law omcer in closely related -case-MeM, 1951;'para. 621(18», and requiring the _law ,officer r~ther th,an '~~u:rt 
,.lthoPIJI) faJ1e9· ~ ,d~$clos! t1:1at,f~~h tbe_"bo~~d'lhe.!d t~.~ ~Ince ~efense _ ',m,embe, ,r, s to' pa"s, S, upon c, ,h,', a" Ilenges f, or ca, us, e", 
eounsel'hi the present 1 trlai waS 'alfio, aefense counli'el'in tlte ,closel1 .,. .... 
related CDSe:, the error in fallln. to disclose, was nonprejudlcial. See Annual Report of the United States 

, ,,'01,. ,unl"., St.'"I", v,, >I.Btl~~, ,8 rU$Q'IAr,!'O' 20 CHR "6 Court of MI'II't""'" 'A'ppea'ls and "' .. ~, Judge 
(1'966), where a member' beca.daft a1 "wltnesis ,fbr"the"prosecutlon" ~ ... .,. _, ,PJJ;l 

when •• document sllirn~d- by blm was .lntroducM' into evidence, thus Advocates' 'Gen~ral of the Arrned Forces ' 
. subjectln. birn ,to challen,e -on the around ,of ,:para. 62/(4,), MOM, 1_ -: " , ' 

1~61. The failure of 'nonlawyer defense' counsel to, challemie the and ",-th, e ' Gen,eval,' Counsel-" of the ,:bep,art~-, 
'member was not-Imputed' to tbe~-' acc\laed and' no waiver enforc~d. ". .. , ',,, 'J. ' 
:Jt"shoul~ 'be-,notlc$l;: h01N~lVer.:_tha~ l,sl,noe"t1,le; Jr~,u~d Involved was ". :.'melit:,of· the' "T:re'asu,ry; 19'60" pag({ .1t,.in': 
a statutorY l.round,.;....Art. 25(d) (2). UOM:.r; -the member should ! -: , '.- "-,',,",, ;" " ' 

'b'ave been excused' "fortbwlth') hil any event:- See 'MCM,' 'i9ln, app. 'li~~t Of,' the' p!,ese:n~' c_ase~; _ We) strongly;' r~~: 
8.",j>, '08, : ,h "3f1!tm 'that :recQp:ih1~ndation,1' 
(:-OU~~ted.States v., Wea~,r, II 1]S9¥A ,18., ~IS CM-R 27~ y(968). ,,-., ,>, :" ,", , , 
ll1JM 890706~_J..ackey,-2~ C;MR 884 HOIS6)'. ";t.',·'~",,, ~.'.t;;,', " -: 

r j'CI .. b.ite. St .... v.' Bo~n.: r WOMA '12'; , riMR "0(1952), ,~;:,,~t'~lf~pIlnI' disclo~Ufe. a. Fir~t' eight 
" ;, UnIted St .... ,~, W.,hl.t.loli," '8tisCMA" ,s'8, , .. ".aHR" gro'tllnll;s.. When a' person discloses' UndisPUted 
;(1968,) :_V"lted States v. Richar~. /1;'P.QM:';A.'4Ili 2f.CM.R l72 (195~). - ' . " 

, "H."lleU"'" y"T.I"'tl,.;12Y~~!I'A !"6, .~,,'.~O, SlOMR 32,factli"',maklnl" ;him ineligible under the·firllt 
;~: .~"'~~~~) s::,!~ ~~;~::~~ • .:.~;~. tcc:;~:~:1< ~:I~::ei~4t ,~f~lI,n4~;,\Vhl~har~ bilsed ()l). '$tat)lt~.l· 
trnlto"" God" .t, 11111\81'1', Ju,tI",,;!1<>'! •. 'PI~·'r~. »1001.11;;.10 the the M,a".,n" ,~,a,l,:~e".q, Ui,'r.)~,!t~'1i>e:~,~:lt~,Usfl,<i', f .• , Of, .. M'!, .. , "',1,), Ill' :.' A'1'my, (1960),-at"lOS and 12S.' ';, I 1 I,., ",'.'" 1 

"UeM., A"te, 2.;,28, SO, ,i", ",' I. bythe;,law!oftil!eri '\Vhet,hero~notheijs :ch/ll. 
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lenged.'~ If'a. memb!!r is challenged for obvious 
nonstatutory ineligibility,. the Manual author­
izes theilaw officer .to excuse the member sum­
marily, unless a member demands a vote." 
Nevertheless, the Court ·of Military Appeals, in 
a broad holding where the first eight grounds 
for challenge were, not involved, stated that 
these Manual provisions violate Articles 41, 51, 

, and 52 of the Code, requiring the court mem­
·bers. to vote on all challenges. " In a subsequent 
opinion, however, the Court did recognize the 

,right of the Jaw officer to "disqualify" himself, 
where he had assisted the· p~osecution before 

, !trial.'· 
Waiver. While the Manual draftsmen con­

'sidered t~ejirst eight~rounds listed in para­
graph 6~/(lH8), of the Manual, "jurisdic­
tional,"'o the' Court of Military Appeals has 

'distinguished between: statutory "<lUalifi.cation" 
("juHsdlctf6n~1~') 21' and statutory "Ineligi­
bility",'~ whicH I~ "nOnjllrisdlctionaJ" and may 

,; _ _ ' ~- h" 1 ~. .' ' . '. I" 

18 MeM. 1951, 'par~. 620. "rb~ drafters of the- Manual considered 
, aU thei~ 'ground.. ~_llle' "jurl$dlatton~1#(_l;I"-al ,and_ Legislative Basis, 

MeM, ~9~l .. ,_,p. ,6~.',J3u.1i..,t<P.:e ,~ourt. of}rtm~ry(\Appe~18, has drawn 
'a I dlathleUGh bMW'qti Jsiil:t6tbrv' "(j~alf1leation:U! .'(Mfectlne "jurledie-

tio.:·)c<~~a ;.~I~f~t>l'!tQ.,'!.\~ •. YJIlN. '.JI .... ::l.!;l'b/!'/> I', :'p,on.jud,a'otlona'" 
and thus may be ,waiyed. 'Unlte4'gta~ v. Law, 10 USCMA 678, 28 
CM"ij. 1'8e: :(:d69),~)~lhitbl6t;)~,.I/' lA'QJt,l\~ ~1IIt$to1:Yl"quaUfl.oation" 

thus be wai'Ved. However;, the court appears to 
require' an affillmative waiver in such cases," 
and a mere failure to challenge is not suffi­
ciefit,2' 

, b~ Grounds basedon62f(9) 'through 621(18). 
Sinc,e these grounds e,re not based on any statu- . 
to~y ,ineligibiljty, the Manu,al does not make 
them self-operathig. Therefore, a failure to 
challenge, wh,en such grounds have been' dis-

. cI6;ed, normally operates a~a ,,,,"aiver."· ' 

6. [ lnquiry'prepamtory' to challenging (voir 
dire). a, Proceaur~; Pi-iorto challenging, trial 
counsel; followed 'by defense'Coullsel, may ques­
tion:the court,or individual' members thereof, 

'to 'bring OUt the: facts which may be grounds 
for 'challenge; . !tis optional with· the question­
ingparty Whether the person examined will be 
required to answer urider oath;" 

" 

b, Extent o/Inquiry, 
(1) General. The law ollicer has consider­

able discretion in liIhiting the inquiry. 
. While he' must be liberal to the ac­
cused, he need not allow'excessive voir 
dire examination designed as a sub­
stitute for an opening argument" nor 

WQuld ~ult h~ a fl.ndln, ,at CODlPle .... " 1.\' ck. 91 4urW., diotiqn is, however. 
open ... iiJ;lIb1\{lgola.a61)ld~lIct.fi"fflO!C1iIdj,tli\MIlIa.;""ll~jar'na;l. ,i' .\ s~o?ll'l )\ep'er,mit mempe~sto express 

opinion on hypothetical questions not 
:::'7:.ti:~I~ IJ:;d:J:~,fl't;;tt.~\'fIt~'u~<}'~nl)';:~&~:' t:' 
••.•. u .. ~ .hould'ilbli',b~ 'd. t.'~!r I'J~. ' .. ';'6 .. ~~mV!f\'iI£.'" il.~qj.'!,6.mlda .. '.' 
rehearin" should be ,o~p. , 'Jt99~~~;\'4n., II.' . ~I j~~~~i~01J,1 J 
USCMA 2615, 2: OMR'1'611 d. ,32')'/ (5' ~. l1har~eer) ; 
United ,St,a~es. v~ Krasko~_~ka8i,:9,: ~", ";l\O'tr~~'6 , • t(.~.·\.~fii968:}i'i 
(accused represented bY'urio.bailft:$,VcoU lP.fl,}ft1ftiO!l.} j oJ 

"MqM. 1961, p'''' ~,~, h(~'l" '!!I\'_I!fl,'.'~'~9k 'unr.l!.··' 11\(;', 
18 United States v, Jones, 7 ttS01'4A 21f8. ~~~OMK 'I'r', ,H"«6'>,~ 

, ::~;::"!,!::t::.:' l~nloq. 8 t!$~l!~,?-¥,~,tQ>!It!'\~4'§~!,Iln. 
~11bid. , : ;j,!));JHA f>9B. 
IU See Vnited States v, Law. _ 8upra. note l~.~" ': .~~~ -
"Un ... a St .... v,B .... 8 USeMA Yio: lb'b'II!it"i~6~(;''''r.;j(!l. 

COf'd: United St,lJ.tes v. I:lurt, 8 UBC1rl~_,B_24.· 2~dJil!l-§cU~iIJ1:94'n,'· 
2' U~ited States ,v, Bound, i USCMA 224. 2 CMlfUP .. '(1'98"2): !,~'!f 

866 United States v. Dyche. 8 USCMA:481),.24 OMR'#40 ((I1-QAn. " 
2BNCM ,169, Reid, 7 CMR 469 ,(1-9158)~_See alsq llnltep.: ,Sta~jv ... 

Thbmas, 8 USOMA: 161; 'li CMR 1'61 (1958); United :Stattslv-.:'-qIJ.W. 
8 USCMA,,168, 11, C!4R 168, ~19JS8). ' 

~8 MOM, 'i9JS1., para. 62b. < " 

27United States v. Pa,rkel1. 6 ,USCMA 274, 19 CMR'~P~'t(l~61S). 
Although the court· found no abuse of discretion in refusing to per~ 
mit the pal-tjcular questio,ns. laneuaa-e in the opinion Indicates that 
ll\w~ o~ce;rll sllould be esp~iall)' UhElral With, ~~e a~~se4 :In pel'mlt­
tlni' considerable latitude in 'Voir dire. "The accused should be 
aOOW.lld :c,ql;l.lIider"b~ ,latitude In examlntnll' mem~1'8 10,811;.- to- ,be in 
a position, intellhrently an4 wisely to exercise a challen&,. for cauf1e 
_b1' :a"'per'emptory) ohallenge. Accordingly, when thill'e ,18 a fair doubt 
as -to "th.ll' ,propriety of any question, It ,is better to ... now' It to be 
'.1trWiI~:k ~Wb~n a, member Is' 'challenll'ed 'durfnr tlie ' trial, h'eltber 

'8~q. f,ma:'iJl}~v:,re'·':~.:·,~9:'~l!.'hle~~el'·,s, .op,iq~o~ 'as.' ,w ~b.e ''lVel'il1~ "f-~,Io,h 
"'hif "htu 'Whta:tlve~ 8sid"ned to the' eVidence already pl'eeented. See 
Uhlttd StateJi'\o. ~Gaiweto,.' 6 l:1S),l{lA,,21S8, HI' .eMIR<' 88'4" (1956'),' t 

,"~; , '. : ~IIJJPort~4·by: fa,cts then before tnem . 
,.[ J, S d2l); i)i!lcne,ti(ln; o/law,office'i;, ,At atriaJ for 
",,;, .\,{("I '"i.l)li'gll!ryan,d i'ndeeent ;assault, the' law 
" i,,: ,;"""0 '" :()ft,i,~~r.' f,:,,~j d".n<!t;; . !l9Ils~ his~scretion .',j """;""when'J,lhe'\I'e<fused,, .to' allow defense 

%",C;",\.,,,".:,d' :d~Ii'~';I#~h"!,ll,lI'jfy' tMimember. sas.' to: .of3W~, &!l+Mi' ifi:,', "v," !f.h"'~1I1i ' 'r:, '"'_ ," J, ,--,' 

.1.6I~HilfJl'nQiI!.-T ~1\'hOW~l'.ithey .. would vote ,in ~oase ,of 
W"~?,,!".~ .. ~on:Blble' dOl/Jilt; (2) matters they "A6b:If»MhH, '__ 'C', }I'I1'1-,1II :;,' \lIW.')·''- .• ,',,, " , .'. ,I " " 

'1,'~li,"I'l",'''i ( ,~",9~nS~Qer"m l;iet\\rmmmg an ap-
~{"l'~JW,!1~BP~ialte " sentence [Chief Judge 

,~:,; .. :~,~;'~q)$~:dij~~iltillg ,on tnispoint],(:l) 
"':'!'f.r;'lr."r,~., ,IijI;t!l. \'ll~Il.,ikl.:Ijty!!mem .. b. e.r8 m. ig ... htg. '.'ve a 
':~:,~!~~~~~~~,,;;Pt@JWic~d 'aga,iJlst the ac­
:,; .' ,;,; eUil~.' ,'\I',JI.,c\{4J wnat the members 
,\:d),~t·~~t:\,31~ff$'fd~f' I\~tavating circum-
'h", '~~: ~ !FM~~j"ij)i"l>~k~f.~~~~ro~en~e. "With 
,,'~, ' .. ,:~) ~p,~!<\Jil",tliI!Jl£§~}l)1estloll' the court 

",r .:I"'I,\1,~'~t'~"'~~~C~"q)l,sti!lIl,$'merelytrifle 
., '~", ,"'/,'t • 1: e(''t' .:aid"'! atiitice Of the .'."/"f~'.'. , .... ' .. ~""~."~.""'_ .w~. ,~"Ii,~i!",~"" i~ , '.' 'h Id ""·"l''''i".ep~t,(,'ll'i.u:,~~oniil' \q~'9stlon was" e 

," """,o',"t(6 !'b'll!~y.l>otlietf¢,~t Wi't~'many, ess,~ri­
'.", ,~(I\I",'llllSsing. .' """: ".' " In' '" . 


