mder iof ‘& joint command ot task foree who:
én: expressly authonzed by the 'Pr‘ta'sidéntf’

'to try an accused from anotheér serv1ce ‘a8
eVer possuble at least a maJonty of the"

oy Rank of members. While not manda.tory;
hé senior® “membé¥ ‘of 'a" court-martial or “the -
mmary court officer should be at least an-
v-captaifi or his equwalent in the other:
ed serviceg.b : . B

. Illustmtwe Ca,se o
4M 349258 Brdanford, 2 CMR 489 (1951)

Where, in ‘the general court-martlal of a cap-’
in; a member of the court was a lieutenant, it
jst be assumed in‘the absence of ‘a’ contrary
lindication: that: the convening: ‘authority: prop-
orly.exercised his discretion in:this matter;: and
te is:ne error; particularly -wliere the ac-
ed declined to ¢hallenge the lieutenant after
being glven the opportumty toﬁdo 80,

<T:-Enlisted members. a. Geneml If an en-
ed--accused has: gor requested, the gpecial or
eneral ; court-martial:- which . tries him . shall,
t -all possible,:be. composed: of at least one-
d. of enlisted . members from & unit other
.an accused!s.2® While .Article 226(e)(1),
MJ, -states that an enlisted member of the
court. shal] not bea “member” of the accused’s

nit, the Maniial prov;des, {that He' cannot be
signed”’ to thé same unit, “Under the law in’
et prior to the Code of M111tary “Justice
lere Was a 31mllar lxmlta‘tggp ag ! to enlisted men
 “assigned” to the 'same umt o A]though he
urpose of “the llmltation ‘wig 16" ﬁr&vént ill
ifeeling in. units, the word’ “agsigned” was at
; tltlme restrlcted to 1ts techmcal meanng'

‘WJEGM Tabnn paras dgl e T et el B it

/4 MCM, 1951, para. ALYy e g
5 B MCM, 1851, para, da. ’

XY chiblitbe’ I'[ mpra eoncerh{ns th& apbolntment of emlzteﬂ:
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- and Was thus held not to apply to attachménts
or- ﬁresenee on speclal or temporary duty LU

b Deﬁmt@on o'f “umt »

"~ The: Word “unit” . .". shall mean any

' iﬁ‘eguiaﬁ i orgaritzed ’body as defined by the
e Debiirtment, but in no gase”"
“ghall it 68 a“body laﬁig‘é?r “thah b coriipiny of

* the Army,'a sguad on.of the Air Foree, or

e shm's créW’ B8 ’fﬁg‘dy corré‘spon&mg to

one of them (Art. 250(2)) 89 0 '

=

In the Arniy a distmdtipn 14 Tad  big we""n'.reg-
ularly orgamzed “TOE” inits as'signéd ‘primary
tactical miissions’ and KRR neerned
principally with admimstrative duties* "While.
the former can bé’ deslgnated only by authority’
of the Secrétary of the Army, the latter,qaﬂv,_
cording to regulations, can be designated by the
head of a Department of the Army ageney, or
by a commander of any Army field, command.,

The numerical strength of unit is not con-
trolling, provided it falls -within ' the: officihl
definition of & ‘“‘unit.’’#* Déspite the ‘large- size
of .a ‘particular:organization; enlisted. members
of it are disqualified from-sitting on: the court-"
martialiof an accused who belongs to:the same:
unit, For:instance, in one-case, two: ‘anlisted’
members of the ¢ourt were assigned tothe same-
administrative '*company, ‘composed.of “over:
1,000 men ‘and officers,-as was-the accused: The"
‘accused; “however, :for:all ‘duty purposes:was:
“agsigned” to ia separate:provisional comipany.-
Nevertheless it was held:that the two enlisted:
members were-disqualified -for the. reasoni that:
an-individual cannot-be “agsigried” to a *pro--
visional” unit. Nor did ‘the fact of-the'large:
gizeof the company to which the-accused :and
the'membens 'were as51gned make 1t any less the-”'
“sa.me un‘lt" A b arianm e el ‘

erAL Wit’h i-eé(pec‘t th" the *secdﬁd"i:dﬂtén-

tlon, as the size of the Army units is 1o .
f'lloﬁ erme@ula,téd oy ‘statute, we do not at- -

PR Cotaties i

‘386, a0 intent to apply |
theitarms “anit’-or *‘«cc’mpany” to military . -
“bozﬁ &5 o ahy patticilar ‘strength or com- . .
position, Obvmusly, as it appears “here, -
“BotipANlEs £8' iow organized in'olir gervige
- PARY RNEYY Mwidelyu' - their authorized -

&txwhﬁl: eﬁﬁds he1r “actual StEFQngth

fluctuate from less than that: con&ideredv.‘.-“
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<pomttdifior aisqugd er. platoon to more than..
bat'hglmm glzey. .depending -on operatlonal
exigencies, ‘and the desures of a com-
" mander, |

.-Where, however, the accused is temporarlly
attq,cl;ed 1o a unit for administrative conven-
1ence during ‘the tnal only, it has been stated

Sayre

g Sectlon III

that enlisted members of. that unit are not.
disqualiﬁed from. being members: at his trial,s2’

8. Number of members. General courts-
martial shall consist of a law officer and not less
than five members, special courts-martial, of
at least three members, and a summary court-
martml of ohe ofﬁcer 48 . -

PARAGRAPH 41, MCM, 1951, DUTIES AND CONDUCT OF

MEMBERS OF THE COURT

1. General. The premdent of the court func-
tlons essentlally as. .the foneman of .the jury

and other members act as jurors, Consequently,‘

w1th the exceptlons spelled out in the Manual
and Code, which are discussed elsewhere in
this text, their duties and conduct are regu-
lated by the same standards applied to civilian
jurors.

2, Duties.

; 8. Conduct. As in the case of the president
of. the court, a. member may not become a
“champion of the prosecution” for the reason
that such partisan 'behavior casts substantial
doubt upon the fairness of the trial.® Private
communications between a member and a wit-
ness during the trial are unautherized hecause

an accused may thereby be:.deprived of  his
rights of confrontation and cross-examination..

Whenever such communications: concern mate-
rial aspects of the case, a rebuttable presump-
tion of prejudice is created. Likewise personnel

officially concerned with the-.case. should. hold
no; off<the-record conversation with: court mem- -

bers. In one case while the court was recessed

for; an out-of-court hearing on.a motjion for:. a.
finding: of not guilty, the staff. judge. advacate

furnished the president of the court with:a legal
auth@riftx,;gepn}ane to the motion end“._diecueSed

“'NQN 82))‘; Oook, 16: CME 404 (1954) ™ .. Adticle Eﬁu is. not
. exiioting o the *lmu when membership in the same unit g dfsquali
- eyingthTal 444 et tho ‘re of cotimisalot of the offense, or'(2) ‘Bt
the ‘wm% @t (3) both times? Quité dlearly, the .Article pro-
videonr ? at - r?emhers!lip in ;.he same unit at the t{me of trial
i g Bfmiclin
HeMa

e Lt

410 For dutleﬂ on the ﬂndinsu and Ban-
I“ﬁix, Wfra i

vadi 9t ‘k}a 6, L1 UHCHA 16, 20 OME831 (1980).
§ Ehtu %?gﬁlg gﬂg Aﬁ? 11 CMR 147 (1968). .

Pk i '(‘ms Su alab hrcu 1081,
Dﬂrﬂ”’%ﬂbwﬁ“’u ff}“j Y wedr ol :
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the prmclpai of law involved; the‘reafter the
members used this information to ovérrulé the
law - officer's grant of the motion. It was held
that the -conduct of both the staff judge advo-

‘cate” and the president :violated Article 87,

UCMJ, prohibiting unauthorized influence of
a court-martua.l 6

+[T] he aecused -is entitled to a fair
and, 1mparb1a] trial by a court uninfluenced
.from outside sources. Every officer serving
on a court should knew that it is not in
keéeping with the spirit of the Uniform .
Code of Military Justice for a member of
a court-martial to discuss with unauthor-
ized persons a case which is pending and
:which he must decide. His sources of infor-
mation are thoge which are recognized as
part of the military judicial system and his
decisions should be predicated upon 1nfor-
mation obtained i in the courtroom.

For the same reason, trial counsel should
not hold an unrecorded conference with a mem-
ber of the court out of the hearing of accuaed
and his counsel.47

Illustmtwe Case
Umted Smtes v Adamzk 4 USCMA 412
RTINS ¥ CMR 412 (1954)

“"he Hecused was ‘ch'arged with dishonorably
failing to maintain funds in his bank to honor
checks uttered by-him: Some of. the checks were
presented for-payment very quickly after being
utterad;. A bank cashier, whe had testifled for
the prosecution; dui‘ing ‘& recess conversed with -
two members of 1; @ ccurf. cqncerning the time
required for and the practise of clearing checks.
The detalls of this conversation were disclosed
for the recorl’of ‘trial and on voir dire exam-

AGO, 10004 .




duced

. The Uniform Code requires that all
‘a part of the record a.nd be in the presence

L gases, the law oﬁ‘icer.’.’ Artlcle 89, 50 USC
& 514 A
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i -It is 0bV1ous that the’ nght of dohfronta—"’“

jnation of the members, following the recess..
No. defense evidence on the merits was pro-

’Ommon. The actlon of th,e members of the court
’i’n conversing with the witness was improper.‘ .

court—martlal proceedings “shall. be made . " *

of the #tcused, the defense’ vounsel; “the
trial counsel, and in general court-martial .- /.

:(}ii.
gk
i s
»*hﬂt- * mma W
BRERERGTR ;{"w.

; h!{i‘ﬂ‘d’
Tt

‘tion and the. right-to appellate review will -
become valueless if witnesses may com-

municate with court members or jurors

.. .outside. the presence of the accused and

“off.the recond.” Rules of evidence fly out_
+ “LAH dindow durmg guch private consulta-

tions. Of course,. the. 1mpa,rt1a11ty of court

gt or 108, JilFoRdi8epemes. justly sub-

jeet to suspicion if they are permitted to

":'_'consul’l: SxtehisTvely With™ the Withesses of

one"party of- the: othen; And-«xas -courts

‘have -often- efnphasiﬁed—-not only ‘must’

wrong be avoided, if publio eonfidence in

-the judicial process is to be: ma.mtamed

.but the a.ppeara.nce of wrong-'as‘ Well
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et _ CHAPTER vr
i uit REQUIREMENT or REPRESENTATION BY COUNSEL

RCIEN

: Thls chepter will treat the selectmn of appomted counsel for both
sides, and their, requ;med quallﬁoatlons, as. Well as the’ rlg'ht to representa-
tion by individual counsel. Generaily speaklng, the discusgsion in. this
chapter is limited to the right to counsel from the time charges have been

- Yeferrad for tiial until the completion of the posttrial 1nterv1ew by the "

‘ stal’f judge advocate or legal officer. The law relatmg to the retentlon of
"~ eounsel before the’ referral of charges to trlal is discussed in more ‘detail
elsewhere1 o '

Seetion 11. PARAGRAPHS 44a, 46a, 617, MCM, 1951, APPOINTMENT OF COUNSEL
' PARAGRAPH 6a, MCM, 1951, QUALIFICATIONS '

Requirement The convemng authonty
must appomt mlhtary counsel for special and
general courts-martial. For a general court-
martial, the appointed counsel must be a judge
'a,t;!vo té or law specialist who has qualified as
4 élyilian lawyer—-or has been graduated from
;an ac redited law school-——a.nd has been certified

&8 ‘competent by The Judge Advocate General

of his respective service. A member of the serv-
ice Who ifs not a judge advocate or law specmhst
n’ﬁ.tst bé-qualified as a clvilian lawyer (member
©of ‘d' bar)’t Although these provisions of the
‘Code-require higher legal qualifications of the
nonﬁud“g‘e advocate, Army regulations relating
ﬁ-td"'a“pnomtmentnm ’I‘he J udge Advocate Gen—

shoe, '(1‘()62}. pp. 102-118,

N T N L S B
fMap, §8).7 AR 140-100 (8 Al;r 61).
i j_{rajs-mm; 16,:.16,: smd*aooomnlmylnk

eral’s Corps requ1re the: a.pphcant to be a qua.h- .

fied. lawyer.s For special courts-martial, counsel
need possess no legal qualifications; but if the

prosecution ig" legally :qualified, then the: de-

fehsercolnsel 'of the:; special court-martial must
possess the equlvalenﬁ quallﬁcatmns 4

2 Elfect of nolw,ppointment “For each gen-
eral . . . court-miftisl, the ‘authority convening

the court shallr appbint-a trial counsel and a.

defense counsal; tugsther with such assistants
as he deems necessary or appropnate " & The
Mahual“#dds’ thit ‘these Codal requirements,
with ‘respéct- ﬂo**d‘efe‘nse ‘counsel, are “jurisdic-
tional, " gfid’ wtabes’ that a
martial i§ hof I8yatly constituted unless the
aAppoltited: Heﬂénse*’*éounsel has been certified..

itk ‘sfett of failing to: ‘appoint an

the colivt-¢ohvaitesitlie - Air Force: according
this & “jiitedictional” aftect voiding the entire

AGD.10004.;.

e The‘“"Asr‘ ‘Fbr’de and the Army differ,

ﬁéﬁ]’l’ﬁleéll”ﬂe‘feﬂse coungel ‘at the time

“general ‘court- |




ndeedings, 7 and the Army, on thegther ‘hand,:
1ig the omission as an.erroy of; prooadurds.
dbh: may ‘or may not prejudiceithe acéused’s.
shit't6 adequate representation® In view .of-
ie pronounced reluctance of the United States |
ourt of Military Appeals to deprive the ac-
g84 of the many. protections afforded by re-
learing, as distinguished from. ‘“another trial,”
almost unthinkable that:the Court will
opt the Air Force view.? This may he so
bacially ‘when  the -question of .former jeop-
Ay, sentence limitation, or sufficiency of evi-
to authorize a second. proceeding is-
gérted as a defense by the accused at any sec-
d ‘proceeding for the same offense.
hether the Court will ‘view 'the error as
Tving a question of ‘specific rather than
eral prejudice is unclear, however. In'Kras-
s, supra, th

. L T | S 2 Ll
e Colirt’ viewed the repre-
tation by selected nonlawyer counsel as one
“general prejudi(_:e—'—automatica.lly ‘reversible
r. That was a ground-breaking decision,
ever—an example ;of the Court’s, “rule-
Hges ACM: 6104, -Butlor, 8 CMR 682 (1958) (appointed defanse
pe) decertified prior to trial, accused excused assistant defenge
Ningel add was represented by gertified indlvidusl -hilitary - counse)
figm, he had requested). A 'mujority of. the board found this, “jurls-
pilonal error.” The f‘ll_t;uent.er"thnught iF'w_as only “general pre'ju-_

iSee CM 357972, McCarthy, 7 CMR 329 (1953) (appointed defense
sal separated from service before trial, mccused consented to
ntatlon by certified,  appointed asuintant . defonse cognssl).
ard thought this only & matter of fofin; no' actial prejutice:
hown under the clreumitances. Tt weas nated that UCMJ, Art.’
:Ppthﬂljlm\? gss.iltant‘ﬁqfehae‘ ,counsel to perform any ‘o_i",f_.ha.‘.

of defense dounsel anil' the acciised still hed a Tight Y6+ be’

sa Frfrand

_ted--'l:iy tounsel of hig owycholgei ™ . - .
mpais. United States v. Kraskougkes, 9. URMOA 807, 26, CMR,

8) (accused represented by: otfiawyer ' Indlvidual littety’
unsel whom he had réquestedé-‘-l-_ﬁt_x’quiﬂ’@d!!me_l}"ﬂ‘\'Ql‘-j‘:"ﬁhﬁ Bpsgifiger’
oms but convicted on the other' two). The Court held ‘that such’
Ugamel At & geneval- courtomiaytiol et be § quglted Jepyeyy but
pilead of finding the proceedings vold, it veversed only the, evn-
titoris; antd suthorized o rehesting bh ‘thise bhiscibatibig! ool
98ee Unlted Btates v. Taillon 18 L USMTA; 323, 93 M B4

fion.

_igpe ACM 18536, Johnupn, 24 GMR: 078, pefy denied; 24 GMFH Mo
3987) : ACM 11220, Gudobbs, 20 CMR 864 (1965). . T
i) United Statés v. Talller, 15 USCHMA 328, 32’ CMR 465 RCL o
i Seo United Btaten v. Haynes, 7. USCMA 477, 22 CMR 307
y b e N I O A LT 3L T id 14 1. ST
abemy, L S g h e e P
1 Qidepn v, Wainwrlght, 872 .U.8. 836,.(1968). This o ]
Nijeats  the right. to_susigned counstl depended on whet
Hinea charded was ' Misdemennor o' a felony.i i EER Fi1 A
LNOM, 63 00442, Culp, 3L Mey 1963 Aunpublished) . - gy
i Unitod_ States v. Qulp, 14 USCMA 196, 33 CMR4 “HdeY.
TEY Rilday rednoned that’ thé bth AnmbHdthent’ Al not ?a‘ﬁ\iw&"emﬁ
Iydge Quinn thought it did apply, but that “Congress' Codal Hrovie
' alghe tohicerning dounsel Hefore epegial: coyrte-mantial wave's vesbon.
E aBld - tompliknes with the' Ameridment. Judie Forgudon -Indiented)
 thet ‘the. Amandment applledyi and.the: Codaliprovisions twore: Invelld)
f. thereupder, but that the acoused: had. consdhted ;to woptesentation: by
E. nonlawyer counset and had thereby walved.the lssue. in this:casb,

] NGOG 10004 @

5 C T G N
Sio MCM, 1051, pard. 917, énd dL., ‘app!Ba’ ét’50B. ¢hisodng

iy

making’’ cpower—and. the general-prejudice ap-
progch. fafp thus: have heen intended only: to:
stabilize; he hew: dhterpretation. When, upon .
the reliefof appointed defense counsel, accu sed:
hag: consétited:to zba: mepresented: by - certified .
appointed: adgistanhdefgnge counsel (absent any:
indication i of - ppliililessfeominand - influence .

through manipulatingstheotiming of:relief or
the more familiararés 08¢ défiojericies in ap-
pointment. of courisel as ouednvolving. specific

The accused’s right tp be g'gprqﬁghtéd}by;'cer-

d military couns anty, However.
Although he may make an.infg_ljm;a . waiver
this, right, his excusal of appointedcertified
counsel without being advised of hia rights by
eral prejudice’?
itself-an overriding factor in legal qualification.
All certified . counsel ;are- presumed. competent,.
counsel of particular: -rank' or ‘experience!®
Moregver, _.h!e,n‘gchaeg_i_gi;fepresenj:ed by indi-

F ia;ncdqnsel;(. Y .\~
&ppﬂmﬁ 8 ""i?“}é.c(‘)m;aél o be junior to and-
SR T L e R S CR IS T VRS 1 P
the. staff. su or%:?nate(ﬁbﬁ‘trlal counsel.! Under

appointment) the' Coilrtiimay swell, approach
prejudice only. ' P ! “
tified military counsel is impotia ‘
ormed: waiver of.
the law officer it might well give yise fo gen-
Rank, of certified counsel as such is not by,
and :aceused Has no right to. appointed defense
v1&1§?,1c3§ lan, ¢ ‘ peimhissible .for
other; ;ci;x:pu;psta,nges,-.,-hoyveyer,_,the official rela-

i Ction SR befwebifiditdht ofders mighbaffect the

fregdom, of :action of the subordinate, and seri-
oulidirtulssoniie ‘his proféSsional‘judgment.
-que agratly vaay ke ; e Bt

K¢
A if
&

it

¥fatiging Jaf: fappolited: counisel of ‘@,
) Lﬂ il Unlike' the téquiréments.
fihddiPof s geridval courburiartial, méither
Hgetiodia™ Peetifiidourtsmaitial need be a

o disgjtfidnTHe Supreme Court has
BT ariminal prosecutions” i state’

S

di ok M“ch@sgddha\m wiconstitutional:
righiiid douitadl appointed by the state.’® One

Vi bouitlof teview concluded that there s mo
Sh ity fie ~VIEh, Amendment fo the Con-

toehguld
cotistrantia
r&pf

S8 6 Wiitary Appeals abhadd on obde
grouidel three  divergent opinions- being: filled

By e Fuldgesr Y

dohe e e 0 R

gt w0 interpreted by the Supreme:
il not equally” apply ‘to special,
sithartisl; and-it- therefore held that-én-
z‘gﬂ“‘ﬁn’iﬁﬁa 4 accysed , hiave & 1iitht; to. be,
GEntEd by ‘coundel who is ‘alawyer.1® The:

1




Mmﬂsﬁmﬁheq-ﬂequdremeﬁts tof--the ::Code -and -

M?d.nuh?l;l Howrever, ifthe trial counsel of a spe-.
ctakigourtfiiarttal 48+ n. judge advocate or a
ldviryrery ~tHe2:defense ‘ dounsel must possess at

léastisqivalent legal qualifications. Where de- .

farise ‘doutisé]” does. not ‘possess such qualifica-
tions; the Manual states that the jurisdictional
raquirements have not been satisfied. With re- -
speet to this equalization of counsel, the Court
of Military: Appeals has expressed its desire for
corhpllance with the: sp1r1t as well as the 11teral-
meamng, of the Code.. Co

For lnstance, the Code does ot express]y .

require ‘that courise] be an ‘officer,!® a]though
the Manual does.®® The Court hag held " that
this' requlrenient is congistént’ with thespirit
of-the Code, expresses the ¢lear intent of “Con-
gress, and’ should e complied w1th 20 Moreover,

when trial counsel was a certified lawyer, and
appointed- defense counsel a lawyer but not
certified, -an. Air-Force ‘board ‘held the: :court
not - legally constituted. withinthe letter .and
spirit- of Axticle 27, UCMJ, and the conviction
subJeet to automatic reversal? .. T

In one caSe, hbwever _both trlal “and ap-_
pomted defense ‘counael were nOncommlssmned
warrant ofﬁcers, but before trial the defense

Section III

Suhparagraph 37a of the Manual lndlcates
that the convenmg authority may change ap-
polﬂ’ed_\ cdunsel Ht' a.ny t1n‘1e *durlng the tr1al

ok Mc
L pom: Uhmé m?é‘s fvue&fm

6 USCMA 572, 16 CMR 106°(1955).
Acousad hiad ; ;‘th L ing) iduahcquhae] whom the conven-
Jug, a u;h Pty t?;‘w ﬁll gi:f olnted detense counsel.” The
TRt el

ﬁhw) sotinsel,r ‘eoupled with

agpynbdty; f}'ééwyfqﬂq@dﬂ ﬁ%‘ﬁ g.sgqqnﬁpl Wpa - revqrsible arror,
. MAQ 1 :
- aigg ?féd“‘s‘%% R Jﬁ {308, 18/Obm 8 msz)

(RUCMY;, Bt ST E TG iigtaibiy o

. ’*MCM. 1951 parn, 6
# 1hid. "$ho alko Ni‘f"gﬁfﬂ%‘?
‘aualiflogtion’-wes. fgindiTnaji
was. repreaented by . ageistant defenke co nsel c}}?inz
g

y inutg
ahenita fom trlal ‘of appolntia! dbibise - Mﬁms ﬁﬁb‘ m :otﬂﬂsn

howed, thit alth aapl d¢
b wea » auallied lavvor an "”f;iou{i'*if" ’“ﬁ’:%mi‘i?”“ cﬁw"
shitint Hofensa Totmsdl he ‘wan' notuil imﬂvfdt’ttilg iﬁﬁu rgtﬁ'

by thp sdtused, who. bad adted aqcieigornsal thbugliythe w,
with; the ‘ag ped’s & Parent oo sen ACM 185 8

878 (19§7) omi }mfpi kigen saﬂ{:ﬂ ' "the apbolf 'tﬁﬁ” ﬁ‘t}?}’&
whdpii the sppticulan facté; “counsel: was: not: bosipd by tgi«pggnugl)
prohibition against agaistant. defenso .eoungel oonductigk the e?se in
the sbesentd of appointed ‘defenise coundel, -

SIS :
MﬁUﬁﬁ%’TﬁiiWa&ﬁﬁ%em i ito

42;

smximm ee%mm,mw .
‘that the appom,

counsel was commissioned. The Court held that.:
although the appointment violated paragraph.
6, MCM, 1951, under. the c1rcumstances the
error was techmcal Only, and did not- preJudlce-

the accused.22 - : f

4, Appointment' ‘of ' assistant 'counsel. The
Code doés not require the appointment ;of’ as-
s1stant ‘trial and  deferise counsel, but merely
states 'that the convening author1ty may ap-
point “‘such assistants as he deems necessary or
approprlate 38 The Manual contams a per-
mlssiVe provision that S S

Sl Ttis, demrable that as many ass1st~_- ;
-ant defense counsel.as agsistant trial _coun-'---,'
- sel be ‘appointed, and :that . ofﬁcers be ap- -
‘pointed. as, assistant :defense counsel: and
asgistant trml oounsel wlhio have compara- .
blé m1]1tary experlence and legal quahﬁcav-' R
tlons 24 -

If the asslstant tr1al or defense counsel con- |
ducts the case, his qualifications must be ‘the
same as if he were appointed counsel. However,
the agsistant is not. considered to “‘conduct” a
cagé 1f the appomted colmse] is dlso present
durmg the open sesslon of court 2 ' o

PARAGRAPH 37a, MCM 1951, APPOINTMENT OF NEW COUNSEL

Unhke the restriction on appomtment of new_‘ .
=members to the court, paragraph 87 .does .not. |
reqmre a shong‘ of good cause for relief: of

-counse] after arralgnment

To the extent this: 1mp11es that good cause
need not be shown for. re11ef of counsel after
arralgnment it is erroneous.? The convening
authority must show good cause for the relief
of defense counsel at any tlme after appoint-
ment and. acceptanoe thereof f 3% the accuséd2”

The rveasons for this are’ mamfest A'rticle 38,
UCMJ, and para ngh 81f of the Manual imply
‘counsal. ghall ‘continue to
"remjepeqt thé*‘aceusa‘ thytughout the proceed-
‘ings s Quld ﬁhe’ lﬁﬁte:?fs desme 28 The, atterney-
1. Telllow. 13 - USCMA 928, 32 .OMR 628 ]

[oF -
i
(intﬂv)ism ﬂua;*fg“ Boystn; 11 USUMA 881 za oun 147
| CumaOm st b Nasoanhont durina: sri): . ST
. rmsw xe)ﬂiqd*StnhmM {Ilelliqr swpra. - PR
fséh ESANER 2 T e
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client relatmnshlp between eounsel and accused
arises upon . appointment and aceeptance.?
Preparation for trial is an. integral part of
representation. ‘Effective representatlon is. one
of the keystones of fa1r court-martlal proce-

dure. Onge:the attorney-client relationship has
been-established, any military tampering with
the’ relationship. will be Judlclally regarded with
a Jaundlced eyei .

Lo y . ,
F R . - B 1.

Sectlon V. PARAGRAPH 8a, DISQUALIFICATLO’N* OF APPOINTED COUNSEL

1 Genera.l. No person who has acted as ‘in-
vestlgatmg Qﬂicer, law ‘officer, or court member
in any case ghall act subsequently as trial coun-
_-sel or, unless expressly requested by, the ac-
cused, as defense counsel in the same case; nor
‘shall any person act for both the prosecution
‘and the defense in the same case.® These last
provisions' of ‘the Code-are undoubtedly based
on. the ethical prohibitions against a counsel
representing conflicting interests, except with
the consent of all concerned® and against
divulging the:confidences of a client.?? Further,
the quasi-judicial nature of the office of prose-
“cutor demands that he conduet the prosecution
impartially; without possibility:of a disqualify-
ing personal interest in the outcome of the case
which -could-arise from his prior representation
.of the accused’s accomplice. In-addition to these
-declarations’ of ineligibility -by .the :Code, the
‘Manual adds' that-no: person whothas acted: for
the accused at a pretrial investigation or other
proceedings: involving. the same: general matter
-shall- act. thereafter for: the prosecution. Also,
an accuser shall not act as defense counasel
unless expressly reque,sted by th_e accused 88 The
1ne11g1b111ty of counsel resultl glfrpm prior ac-
tivity, as distinguished from’ 1stlack of quali—
fleation (i.e., no certificat n,.
versal, but does. not. eﬂfect he
the court, ' .

Hlustrative Case : :
Umted States v, Green, B USCMAMGJOP'
i 18 CMR 234 (19551 c-"‘ 1 C 5 4:,, Vg

Captam X. ‘who had represented;thﬁ iacchsed
at the formal pretrlal investlgationag *pnep‘aned

ST TR Vi ot g

40 Gag: United States v, Brady, 8:USCMA, 456; 24-OMR 264 1(tﬂsé’)

"’}JGMJ Art. 27(a). Howgvor, the mare. faet: that: onenﬂ\o +4aB
acted Tor. the pruneeutlon subsagquently” repredents the ndnuaed, t-the
latter's express. requeat, will not in itasif glve gt bt ptdj’udihlﬁl
error See ACM 111017, lel 20 CMR B804 (1088).

-1 8go " AHA, Qanons of- Protesdior;al F.lthieq, Ganon- 6. .. i}

3“ Sae id., Gsnon 817. ; .

™ b MOM; 1051, phtE, aa
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L AFER

“ at the du'eetmn of hls staff Judge advocate a

well: jorganized -and complete -summary of -the
evidence as-ascertained from the pretrial state-
ments .of - prosecution. witnesses, together with

. comments on-how this testimony: supported the.

charges -against the accused. The trial counsel
consulted this memorandum

Ommo'n. There was a fair. risk that Captam X’s
actloh may have prejudiced the accused’s: right
to " the mndivided loyalty of his cotinsel. Al-
thotigh theéve is'no express showmg that Cap-
tain X- revealed ‘the confidences of his client,
he may. have done 50, albeit" unconsclously

Bwt the obhgatw'ns of such an attomey :

. _:e:ctend e'ven fwther Indeed and apart

_ from categ’ormal d;vulgence of any nature

—formal -or informal,.compelled or.volun-
tary, consclous or uncefwcwusmlt is, not. .
. permitted that he assigt in the prosecutlon- :

of one whom he. represents, or has repre-

sented professmnally in the same or a

~ related matter at any prior t1me [Empha—
sis supplied.] '

® w0 - Tw

Not unnaturally, we have been met with

.a vigorous Government argument to ‘the

. offect that the X memorandum contributed
~nothing—and could not “possibly have -
“added anything—-to the later prosecution
““of the dccused. . . . Captain X was a li-
el Sed" dttorney jj“jﬁ ‘additiori a lawyer
' o-Advocate General of
finthe Arim ..k_}gﬁdvger:vhfg"im 4 legal" assign- .
! he-offize. of his.command’s-staff. .

wamenting
J}%!I%dged i) Wocate: Mo deferided the, accused,

during:. the .pretrial 'investigation
v gty atter’

Rt

‘nape; Thereafter he prepared ‘

wmfﬁom ésmoml document in-which he.get.

15 out-and onganized carefully and-competent- -
é’”!l‘y i Nuthmpry of the' testiniony—together
< widh;its. several -sourcas—which:would, in .

<=_h1s. ‘opinion, sufficeto ‘establish: that his".

48




& cliéntm,had wcommitted: - the. erimes with ..

‘i-whichiheiWas < charged; the very ones
2 agathst-whichihe had been defended Iby the
Captam at thie pretrial level. ‘

. Certainly, the author of the challenged
‘paper was better prepared than any other

- to perform this prosecution task promptly
“and efficiently—and it must be apparent.
: «thathe  had. acquired this - preparation -
~:through: familiarity with evidence acquired
:while serving as the accused’s lawyer, Cer-
~tainly - too, he performed neo:mechanical-

i task;  what: he--did he idid as a - lafwyer
[Emphasis supplied‘] ' : :

-2, “Acting”, adveraely. &, Geneml Whether

the cou,nsel has ‘iacted” for the opposing side

-appears to- dependi :upon the factp of each case.
However, in absepc of an affirmative showing
to the, .contrary in he record of trial, it is
presumed, tha,t a.. cot}n§el hag. | ‘acted” in the
capacity to whlch he lw;s been a,ppomted after
the case has" béén réfe d to ‘trial:% The pro-
cedural guiitie Fov tiial; it the Matiual, suggests
counsel - a{ﬂrmatively"“stﬁt‘é $heit “sHigibility by
anouncitiy. that! o coWtikdRhen” appbinted to
thie' court hag aeted 'in'a’ prbhibtt%d*capacity, or
for the other side.?* Sﬁch&a"stiiféhﬁﬁ’c} Has gen-
erally been held-té be sﬁﬁicleht‘{‘éﬁctihﬁg ‘onthe
record of trial to rebut“the“lﬁtdr reti’ce“ of a
prevmusly appointed ¥ dodnsel”  Kivitigh “also
“acted” in that adverse capacity";mfé* 8 n

the case, however, when prior £§ trié.l '
eligible:.counsel. has: been- succeededrzh N
appointed - counsel, ‘for the Péason-diat ithe
former -is not then a member’ of tha{defeﬁBG or
the: prosecution.“ 1 e

“‘MCM 1981, para. Ba. An interentinu intarpretatton pf,q:\lp, pre-
aumptlcm occurréd where the accused's ehargea wore referred for
tria]l by summary ‘oourt Mhefofe Cabtain €. Aceused dpbédrad for
tria), drunk, and noi proceedings wore had. The charges. ‘werg, withe
drawn and refoited for trlal to special court-martia), at which
Captaif: O..whs appolhtad tria] counsel:' A Navi board :6f -Féview,
notiqg :the .provislons. ot para. 79, MCM, 1851 (that tha summary
court officer shall represent both accused and the sovernrnent),
prafumad ‘thaf, abiént any shidwing to the ‘contrary, Captain.C by
'rea.sop of. hie prizr ogpacity. had “acted”’ for the, acoused angd, was
thereford ‘disatalifted from subsequently aqting ae tripl counsel in
the ‘dhse. WO NEM 6300500, Tohnatin, * (‘IS Bep 62) (uhpublished)

MMQMI wu: aphuife. i
. % 08082, qu?aly .,O R, 587 (1959) The board o! rqview
refuued ‘4 bunaldet ‘an aMdavit of ‘ponpavtictpation,

A GonbIR A OM ISOTI05E; Joukinin) 28 CMR: 54D -(1656).
o AQMpTIT Blakdpi A7 OMR 0. (1088 Lo o :;;ii

4

‘that capaclty prior to tnal
_’pli'ed] '

- b.-Rebuttal of presumptwn of ad'uerse repre-
sentation. .

- Hlustrative Cages .

CM 882964, Betts, 19 CMR 429 (1955),
pet. denied, 20 CMR 898

On the day before trial, the case was re-
ferred to a new court, whose appointed trial
counsel hiad been the appointed deferse counsel
of the court to which the case had originilly
been referred. At the trial this trial counsel
stated that he had not acted as a member of the
defense in the case.

Opmi'on:.'-’l‘his_ staterment Was : eﬁﬂ‘icient to !re:but
the presumption .of paragraph 6a, MCM, 1951
that he had acted in an: adverse capacity o7

ACM 5777, Bishop, 6 CMR 719 (1952)

Captam L, who actually represented a.ccused
at the formal pretrial investigation, was sub—
‘sequently appointed as the assistant trial coun-
sel of -the court to which .accused’s case was
referred. He wag absent from the trial and the
trial counsel announced, in accordance with the
suggested wording of page 502, appendix 8a,
of the Manual, that “No member of the prosecu-

‘tion named in the appointing orders has. acted

as .. .a member of the defense in this case . .
or a8 counsel for the accused at a pretrxal in-
jvestlgatlon 1n‘volvmg the same general
.matter.”” - T

.Optmon 'I‘his statement was patently erroneous

When' applied to Captam L. Further, it was pre-
iﬁéd absent 3 récord showmg to the contrary,

“PHat dp o having }oeeﬁ appqlnted as an assistant

st d&ﬁﬂ"sel 'Captafri L. continued to “act” in
[Emphasis’ sup-

WL

bV TR “sémé cage.” The term “same case,”

3
a8 used‘in Artiely 2’7 ‘includes not only the trial

fitdelf butrapplissitowall preliminary proceedings

Hnewhiohaounseloasted in- an adverse capacity.
'Th‘e"'dtﬂcenemhmre‘presented the accused .at the

Anticle; 82:investigation. is prohibited from-sub-

_séq\l@n‘t}kﬂfa’t};tp‘lka’ 'aqs:stant trial counsel prlor

%th.ﬁ;tmaii” t.-!'.'_. (1 il

e o P
In olie - cage’ coufnsel had been “desi nated”
as defense counsel by the staff, judge.advacate,

AGQ 10004




although' not yet" formally éppointed by ~the
¢onvening authority, and had conferred once
-with the accused; although: stating that he could
not discuss the case ‘until’ he ‘had ‘more time.
It was held’ that he had mevertheless “repre~
sented” “the- ‘acéibed. The ‘attorney-client rela-
“tionship was formed, for lerposeB of all policies
“concerned, when Lieutenant A- offered his serv-
ices a8 counsel and the accused accepted.® . The
need for pubhc confidence in'the: integrity of" the
‘attorney-client rela.tlonshl’p -pequires ' that in
questions of' this sort, even the a’ppearénce of
ev1l must be avoided. :

When the defenSe counsel a.t the orlglnal trml

,was later appointed .as, trial counsel for the

rehearmg, it was presumed absent a. contrary
_showing in the, record of trial, that he p.cted

for  the: prosecutmn at. thTe rehearlpg, even
h The

though he was absent from
‘dual partlclpatmn Was h St
~preJudlce o ERE R BN

e rehea.rmg '
e
esu]t in gen al

FLEN

. Giving legal assmtance to Jeccusedarenglere
counsel ineligible to serve as trial: - coupsel, ?n
criminal charges against the accusmg arising
out of . matters discussed even in a remofe
fashion during their prior relationship#* . ...

Actmg in dual capacltles with respect to two
or more accused charged with or suspected of
commlttlng' Jomt or related offenses presents
a somewhat more elusive problem: without any
real civilian analogy. When counsel defended
-one. accomphce, and then rprosecu,ted the other,

© e AEM 17881, cmﬁbm‘u‘sﬁ‘ S17OMR 524, (18823 *
A ACM 6820, Maod, 5 CMR: B0 (10BN, " riyn )
A! Thus, - ecounsel. who adviaed accused ncerning hin domestie

difcuitiea could not latey pro'éeeuée him"fo‘i higumy and making &
. talse claim, United ‘Btates v. MdGlyskeys § WSOMA 548, 20 CMR 261
(1966) . Nor.could trial counsel use knowled }L‘Md gained:in &
priot legal asilstance relationshih” "o ! ihméagﬁ MifaChccused's eradi-
- bility on. cross-examinetion, . Bee United :States viyTatley, 8 ]JSCMA‘
wzae, 24 OMR.73 (1057), - g c e e
"t Bas' ACM 4812 Hman, s CMR ‘804" 1102 :

48 Sep United: States ‘v, Pagrick, § USOMA 2125 ;‘Jiun 22, (19615 b
United States v, Stringer, 4 USCMA, 494, 46 ?Mpﬂgﬁx(l%i). e
1 See ACM 11107, ‘Bell, 20 CMR' #i0a (1958} .

5 In NCM 62 0834, Muaial (28 Jun 82) (unpubl}sﬂa;‘}
'¢t B speslal court- m‘artial wh *had" Baeh' challénge
with no- disc],osuw of qnuse on the me‘ord ot trialv gpsaque}}ﬂ \'g,u»
-nppuinted defenne counsel at 8. nahenl‘ing af” the BAME CARG, igh
fihe ‘meoused - plebided. guilty. A "divided ‘bogkd, ulihe]ﬂ the eo I,otlpnﬂ
one member. finding; no ervor in. thast the ing&gﬁlug} had_h .
ously “acted,” and- unog; en member ﬂnﬁing error but no, tp‘j'q.ip.‘;lj;:e
vinderi the Hicumatbriges,! ') S
n “’U MJ,. Arts . 285,26,
 MCM, 1951 para. Ga 817 (4
s MOM; 1961 para A, €

a mqmbar
rafnptonll

Doy
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ar Air Force board ‘held ‘the présecution im-
pﬂope‘r ‘$iriee counsel thight be improperly moti-
“vated ‘ds ‘s prosecutor; and it was uné¢onscion-
able'to let the Government—through its power
‘to’ appoint” ceunsel—-get a “pipeline” to "the
defense’s ‘ease. 2 Nevertheless, absent any show-
firg 6f Jolnt actlon By the two accused ' (which
relationsHip mhight enable. the government to
‘pbtain: oﬂherwfse privileged matter), the Court
of Mﬂ‘ittiry ‘Appeals has failed to' reversé’con-
mctions iti which 'the prosecutor formerly-acted
ds'Gouingel for the-aceused’s “associate” in’ ad-
vldmg‘;ﬂ‘fé ‘Iﬁtﬁer on the‘advantages'of obtaining
imrthiititty from ' prosecution in return-for his
testimony.4® -

oA Wad besti fidted above, while general preju-
- djee will-pERUIY when' the prosecutor has: previ-
‘guslyeted'for the defense, the same result does
ot *followﬁ*m“ﬂié* gonverse situation, In the first
- StamplEtherd s’ alwsys the possibility that the
"prsEaEutey "hak Violated: his privileged relation- -
ship with the'accused. But' where the prosecutor
~wisubsduentlyirépfesstits the accused, at the lat-
ter'§ likphess request, it may be assumed that
the-Government has thereby waived its privi-
legeirelationship ‘with'the counsel,:who' there-
afte*fﬁinay represent the iaecused to-the ‘fullest
“extent, utilizing' Whatever privileged commmm—
cations-may have comie’ t6: hls a,ttentlen wh1le
actmg" for the Government d, N

4 Other acts of pnor partlclpatlon The, pre-
cedmg paragraphs have discussed the. ineligi-
bility. of counsel arising. ,trom prev;qus adverse
representation. In addition, Article 27 prohibits
-.one who has. prev1ously acted as investigating
.officer, law officer, or court.member from acting
‘gubsequently as trial coungel in the same case;
ythe acgused,: however,qma.y walve such mellgl-
pility,of the defgnsg: eouneel . a5,

iWihilethd Codeiventdend: anwaccuser li:nehglhle
t&eactias i member or 1aW bfficer “of 'a -court-
sptiand wittele’ 2 covaing no- sucki prohibi-
tionis ol “doursel #*THE "Wartubl does” provide,
i ﬁfﬁajﬁf&n‘?&wﬁ‘éiﬁis ineligible 'as defense
wdouisaliynldase Tdquested: 1o so. act by the ac-
'&ﬁé@m’ﬂ*@h{ﬁsﬁ% ddes nét uppear error, in-itself,
to Bipboint an gecuser as trisl counsel; although
uhwuaenﬂuat ‘#f-the trial might be: acrutm,lzed
v}ew er A possible’ dlsquahfymg over-
zaa;\ \isness' - ot “personal interest.®® “An -early

A5



“ (nﬁu)

. cgse,@,mdej; the, Qode.involved a trial counsel

il §ispeefal; ourt-—+who was the accuser. The

Gourt.held ‘that -his investigation of the case
25 agecuserdid not render him an “investigating
-9fficer” g9 as to dlsquahfy him from being trial
conngel, noting that “while this duality of func-
tioh, does: not -perhaps reﬂect the very wisest
-and best policy . . . it is recognized that a simi-

' “lar‘praetice is: often followed in the criminal

courts of the civilian community,” # The Court
‘recognized, however, that in certain cases an

. pecpser . ehou]d be diggpalified, as prosgcutor,
_:;éa!nd fhaf in. some. cases; such,, dlsquahﬁcatlon
“.cpuldT e, based on h1s prior connectlon w1th the
;_caee

When -axamining . the alleged 1ne11g1b111ty of 8

->bma1_counsel becayse -of prior participation as
«an:i‘investigatingofficer,” the Court of Military
Appeals appears iinclined. to. give the meaning

.of the term: “investigating officer” a much .nar-

.rower. mterpretatlon than when it is. apphed

! e EPLAPERS £ B A

-to such prior activity by a court member or the
law officer. It is apparent that prior knowledge
:0f the facts or preconceived opinions of the

case by these: officials. would have more dam-
aging impact -on. the accused’s.right to a fair
trial than would the prior knowledge of pre-
conceived- opinion.of the trial counsel. Investi-
gation of the facts of a case is a.normal incident

of the duties of trial counsel. Nor.is the situa-
tion. changed: because the officér: was directed
by his staff judge advocate.to conduct such an

inquiry in gnti¢ipation of his appointment as
trial counsel.’! Moreover,, it is. permissible for

(tr1a1 counsel to appear. at the, Artmle 32 investi-

gatlon either’ as- prosecutor or.as a.n “adviser”
to the mvestigatmg officer—to assist in exam-
“ination’ and cross-examination of witnesses—
although it ijs prefera,ble for him_ to appear ‘as
prosecutor sinice the 1nvest1gat1ng oﬂicer might

' otherwwe be misled concerning the 1mpa.rt1a]1ty

of any a.dvice tendered 82

Séeﬂor\ Vi PARAGRAPHS 42a, ‘48a, b Gl“f MC‘M’ 1951 RETENTION OF

- 1. [

;__mqliudes counsel both mllltary a.nd c1v111an, not
, @*ppomted” 'or “designated” to represent the

accused in accordance with such statutory re-
quirements as Article 27 and 49, ., UCMJ. For
.;mstance, Artlcle 27, requlres counsel be “ap-
pomted” to rep‘resen‘l: the accused at the trial,

'_ and’ Art;cle 49 calls for the convening: authorlty
}to deslgna.te” an' officer to represent the ac-
‘cused at’ the taking: of 'a pretrlal dendsition.

In’ ‘additioni to’ ‘thesé Government-furnished

".counsel ‘Articles’ 82 and 938 ‘allow the accused
“t6"be represented by his‘personally retained

divilian "counsel ‘and by patticular - military

- counsel requested ‘by-the aceused, 'who will be

.-xfurmshed by the Gove;nment if.. ‘reasonably

. . Ly i

% United Statea v, Les, 1 USOMA 213, 8 OMR- 18 (msa)
01 UROMA 212, 217, 3 OMR 118-128.. . . ..
| Hges United Siates v. Schroher, & UBOMA eog 13 cmn aae

00 Gl Uihited sums v. Weaver, ‘13 USOMA!147 :
m ,g\) i (United. Statos v. Youns, 18 USCMA )84, 32‘2*%“1‘@4

MY Ak sy, 0 s o
M«rm% ﬁﬁta ! "romamm 9 Uscm &0, woun fis
5(” ft Al

ot
it dgo nit tate‘s v MoFerrln 11 UEIGHA 81 28 CHR 256
(1080 . :

46

- INDIVIDUAL COUNSEL " -

a.?a:lable These 1nd1viduals act ag “‘1nd1v1dua1
counéel” I R TS R,

Indl\rldunl mllitary counSel as At Article
32 mcestzgctwn L . :

(1) Advice to the accused The pretrial
investigating officer ‘'mustadvise -the
‘accused of his right to be represented
‘at the investigation- by *civilian c¢oun-
sel if provided by him, or military
counsel of hls OWh selectlon, if such
coungel be' reasonably #vailable, or by
'counsel appointed-by- the office exer-
ciging general court«martml Jurisdic-
tion over.the' aecused.” %8 . Thus, ac-

" cused tmuyst be iadyised of Lis right to

- Governmentifurnished - counsel quali-

' fled"drider ’Attitle 27(b), UCMJ.s¢

n@ ofurequest for counsel. The
ga:tring officer will allow the ac-
;mascnable time to .obtain

m?fé sl

cus

olviligt courisel; if the accused re-
quests 1nd1v1dual military counsel, the
s 1nvestigp,1;ing officer - must . 80, advise
the -commander .ordering .the- invest1-

' “KGG 10004




gation. If such counsel is not available

‘in" the latter’s command, he will take

- petion to -ascertain-—from' another

- command-—the icounsel’s - availability,

.~ ‘and- attempt - to. secure~his services

.. without: unduly delaying’ the investi-

. gation® If "the: officer requested as

..+ .counsel.-is not available, ‘the - . com-
¢ 1 i mander exevcising °general :-court-
7 ~martial juriddiction: will be requested
- to furnish counsel, who must be quali-

" fied under Article 27(b), UCMJ.%

- (8) Appeal from denial of request, ‘Neither
“+% *‘the Manual nor the Code- expressly
i provides an appeal from- denial of the
o geclised’s request” for individual: mili-
#1400 fary ecounsél at ‘the pretrial’ mvestiga-

© 1het: tiony although 'the Manual does state:
iz ePhel priviciples stated-in. .. 48-apply
s equdlly %o ‘the:tounsél at t}ie investiga-
tion.” Paragraph 48%. of-the Manual
pravides : “The decision of the conven-
ing authority -as to the: avallablhtw of

requested counsel is subjeet to revision.

by his next superior authority on ap-
otaviosipeal by . o the accused.t The Court
- of Military Appeals apparently: be-
lieves: that. this Manual provision au-

.. -thorizes an appeal from.the-denial of
requested counsel at. the Article 32
investigation. But a deprivation, of

© - MMOM, -_1:951, (para. 8d(2).
3 MCM," 1081, -phra, : 342{%) ; Unlted Stutns v Tomasuwskl B
_USCHA 366 24 GMR 18 (195’”5 N

8 See United Stntes v ernht. 1Q, UsomA 8, 27 CMR- 110

(1858) . B
4 UCMJT, Art. 38(b). T s
® MCM, 1051, para. 49d, Ly

® 8eq United States v. Vandor%oql, g QSCMA 561, 16 OMR 185

(1054) | ACM 14913, Geneseo, 28 CMR 82K (1088).
o MCM; 1981, perd, 48b.. (ampHadle’ addelty; Therd o an- apidrent
ambiguity—whetber ‘‘his’ . vefers 49 (the, requequd kcogmm‘c,tpext
supetior, or the superior of the Ing authority. It néems wh-
“Iikely thet tha dbpes]l waa Intendad:to pufi’ downwatil oF addsally in
commeand chsnnell The most reagonable intsmretption, ‘th ore,
would be that when requeated counssl {s {A the commtmf the déels
sjon.on avallability isthe sonvening puthority’s; :and thahm‘lellﬂl o
the eonvel} ng suihority’s next superior. ‘When qounsel is in s,ngthep
.command; the- deciblon should be mide by the' conimander’ thekd whi
hag.-at lemst ‘the. .equivaient, command etatus. as the; convening! Bus
thorlhr (where the two commands are in the snp‘le vich;it.y) s And
the appeal s o' hie next suberiors T+ aiéfer Gasd Wfipolited akifknsae
coungel shpuld advige the acoyeed, of h;s -right 0 .appesl m)d injorm

hlm ‘to 'whora the apipeal be diraeted
- ek oM asddHK, Flotbhient 4 CHIR!'dun! (1obd). -

8 foa M AEBST4, Howeoliino; 0 OMB:80: ioge)s 3| . (7

o sl
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this right' to appeal; ‘although it is
‘error, may be waived by failure to
w0t objeet or move fo¥ appropriate rellef
- .at the trial 57

b. A.fter case refewed to tmtl In speclal and

general courts-martial, the accused has a right
to “military. counsel of his own selection, if

reasqnably available.” % The appomted defense

. counsel must inform the accused of this right,

and of hls rlght to retain civilian counsel.®®

Any request for individual military. counsel
is usually forwarded by the appomted ‘defense

* counsel, through the trial counsel, to 'thé con-

vening .authority. The latter, if the requested
coungel is reasonably available in his: command,
details the requested-counsel and-: issues ‘-any
necessary travel orders. If he is not in the com-
mand;-the convening authority takes necessary

‘action: to ‘obtainhis bervice from; the com-
' mander of the’ requested counsel. If the' re-

quested counsel is not available, the convemng

_.authority must: so advise the accused

" Thé  ‘decision on availability of partlcular

military counsel is, of course,.a command deci-

sion Absent some, showing of abuse of- digcre-

"tlon, this declsion will-notbe bverturned by the
"courts .60 ’l:he accused’s rlght to be defended by
'counsel of ‘his own éhgice ; is fundamen L Thow-
‘ever, gnd’ the Manuai prov1des that the “decl-

sion of the convemng authorlty B8 to the avail-
‘Bblllty of requested ‘coungel " is subJect to

'reV1slon by hls next’ superlor aut‘honty on ap-

pea.l by . the accused 81 Such a rev1ew of the
decision Wlthlfl command chan‘nels ‘and and be-

_fore: the ‘trial mlght well 'be broader than that

wmch the courts ﬁnd feasible after the trial.

..aIf the eacgused’s request for, parttcu]ar coun-
sel, is:denied,: and 'appmnted“defensea counsel is
unacoaptable tqlh,unt thie accused must be-given
thé g}) rt I ¥"L Itl:p ﬂ(dl]lg'ently) exercise his
rl% b g"{ p,gq rmr c,qmmand channels, If the

e% RAppes ‘1&; n ,fqrqmg him’ through the

ofore the %c%imtg on this appeal amounts

'to__:, , ‘o‘“.' i§ ¥{ght 16 be, defended by connsel
'Of;q ‘{iCe, and is automafically re-
vers jofe !error."?‘ The same result will follow if -

his vequest. for particular counsel is denied.and
Koy mot ‘afforded & reasonable opportunity to

“ bbtain another.®
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2 Be QM@Q@,ﬂﬁmw&lndwidual military coun-
AelAnticle 880t the Code entitles the ac-
qusedtt,e;be;;repgesented at:the special-or general
court-martial by “military.counsel:of his own
selection if reasonably available.” This article,
however, ‘d6ées 'not define the word “counsel.”
"TPhe’ Manual; on the other hand, does imply that
dndi‘vldual counsel need not have any legal quah-

..... [B] ut 1f no, member of counsel for .
the defense present, mcludmg the individ-
il counsel, has legal qualifications equiva- )
lent to those of .:./the prosecution, the: law
officer i . . will advise the acciised of his -

- right to such :counsel-and will ask him"
. whether he is Wlllmg to proceed to tr1a1
M w:thout counsel so quallﬂed o4 S

rI'h1s proylsmn of the Manual has heen over‘-
rulled by the. Court. of - M1l1tary Appeals in

. Kmskouska.s,ﬂ“ where the court stated that. mdr-
‘vidual counsel must -be a. lawyer. of a. “recog-

nized bar” in order to praetlce before a general

eourt-martlafll P
b vy
TR Illustratwe Case s
Umted Smtes v Kraskouskas, 9 USCMA 60'7;
; 26 tCMRv 38'? (1958) i

At éhe"begm‘ lng* of 'thie trml the aecusegl
expreésly waived the right to the assistance of
the app,omted de ehisg. "counsel, certified under
Articls ‘27 'hé" individaal military “counsel,
Captaifi T, annoufiéed that the accused wished
{0 be represented by him; at the aceused’s, re-
st the appmqted defense counsel Was exr

q 8

cused from the proceedmgs Captain T mam
aged to. obtaln an acqu1tta1 of two of . the- four
charges The Court of M111tary Appeals, J udge _

Liatimer, dissenting ordered & rehearmg on the
’two charges of which accused: was conv1cted

"The prec1se issue. presented therefore g™
" whether “mlhtary counsel” selected by an .
accused pursuant "to’ Artlcle 38(b) must’

hkewise 'be a laWyer Appellate ‘defense -

“ “coungel fovoetully” contends that only Ii-"
{ " detiged “_httorneys who are members of the,
"bat's uld beé permitted to practme before_i "

N e

L P9 USCMA 607, 26 OMR ‘87 {1968) RS A

48

L‘ll{ﬁa)’ a‘gﬂf8 (7mnhasis added) Se0. also !‘q.l,
A :E ¥

- 1a-general court-martial. In support. of his
contention he argues that:the basic policy

reasons -which ~underlie  the prohibitions

. against .the unauthorized :practice of law,
1e, to protect the administration of justice
- against unethical practitioners and to safe-
.. guard an aecused against incompetence,
«are:as fully apphcable in courts-martial as
.1n c1v111an courts There 1s mer1t m coun—‘
,t.sel 8 argUment !

: Without regard to the s1tuat1on whlch
) ex1sted prior to tHe Cdde:"we believe that
- the: day in, which the nonlawyer may. prac-
- ticer*law - before e genenal court-martial
" must draw:to an: ends ..v .~ Lawyers have
Palwayy béen *corls1dﬂred ofﬁcei‘s of ' the
<dourts A layrian: ¢ould not be considered
;e The cede of: dth1cs ‘would not apply to
-withéwionlawyer. A lawyer is held 'to a high
-iptandard: of ‘professional eapacéity and his
sudegibiofs: én Jaw are. binding on his client.
cofiteis eleg that Congréss. in. enacting the
" Codledsoyghtito gliminate many ‘of. the ob-
£t eeblona,ble pract1ces which - had: existed
-r; nior, thereto—mnot the least of which was
G VT o . representation by one. un-
tslstl -Jifnthe practice of law. It is incon-
m,cewablez that-' orfgress Would on the one

‘ ‘tlpns_?;f "rssfppomted co!msel, whlle ‘on the
L) Oﬂh‘e

presented by a nonlawyer The_
vad in a general court-martial
1, and tl;e price paid for incom-
“lack of professwnal ab111ty is . -
¥ permit an. accused'’s life and_ __

o "'We‘ak" ¢ Hot Unmlpdful that in the past“ :

e tl‘,lgﬂﬁa %ﬁpﬁgsentmg the adversary interest
. rbgﬁt’org*a@yd\lltary court-martlal were offen .

nonlawiers: who.performed very creditable. -
ik ﬁgﬂaméhﬁlf of their clients, Neverthé.

ot nlﬁsﬂ,@i!: 9 0bvieus truth—with which ‘hone--
m'dﬁ %@“ﬁ i5-that one.untrained in. the’
o laWnﬂswsa sly handicapped by -the: lack =

rohBYHetstenal kill.and legal ability which
mls= sor hecegsaryin. adversary proceedings,” - |

. especially. ;n‘yplvmg cr1mmal ‘matters. To. !
‘the nonlawy£r~ rules of-evidence. mean: little:

RGO 16604
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- and instructions are but-unimportant tech-

- .niealities. To the lawyer, however, they are
tools which oftentimes: gpell the difference:
-between success and fallure

The const1tutlonal r1ght to effective as-
s1stance of counsel is not concerned with
merely a procedural requirement but also
demands a professional and requlsite _
‘standard of skill, A fair standard of pro-
fessional competence must be a necessary
condition precedent with the professional
undertaking of the defense of & person on

~ trial for a crime, Un1ted States v, Horne,_
9 USGMA 601 26 CMR 381,

We conclude, therefore, that in order to
prornote the best interests of military jus-
tice, it is imperative -that.only :qualified -
lawyers be permitted. to pract1ce before a
,general court-rnartlal. T

" Our holdmg is not to be construed in any
menner as prohibiting an accused from .
'1n31st1ng upon ‘the right to conduct his own
defense should he so deslre without the
assistance of counsel As always, an ac-
cused can waive his right to counsel, “if
‘he knows what ‘he is’ “doing ‘and his choice
ig made With eyes open.” Adams v. United
States, 817 US 269, 63 8 Ct 286, 242, 87 L
&d 268, 275. All we now liold is that an
accused, even at his own ‘Insistence, may
_not be ‘permitted lay representatwn ‘before
8 general court-martia,l Of course ‘this
dogs not in any manmer 1nfringe upon his
right to consult with a ‘nonlawyer, or even

to have a. nonlawyer present at, trlal and ‘

- geated at the counsel table. However, con-
-cerning the actual trial proceedings before

.. the general court-martial itself, only: law-A
‘yers\ may. now participate. . .

_ Accordingly, we_ direct that the practice
" of permitting nonlawyers to repregent per-
" gonk“on trial before general courts-martial
" be’ completely dlscontinued ‘In view of our'_.
'holdmg it is unnecessary to consider ‘the
remaining issues raised. The decision ‘of
_+the beard of review is reversed. A rehear-
. ing..may: ba-ordered :limited to. those ‘of-
fenses-of which the accused iwas convicted..
In - wlew :0f :the .foregoing action the: peti-
tion for new trial is denied. AT

Tudge Latimer dissented on the grounds that
(1) the Court’s: decision ignored the intent of
Congress! which ‘had been: familiar with'.the
longtstanding military custom -of allowing: lay
military counsel.to represent an accused: before

a-generdl tourt-martial; (2) paragraph 61f of
the:Manual-is: not inconsistent with the Code,
and therefore; having been promulgated by the
President under-his rule-making powers con-
tained in: Article 886, hag the force of law; (8)
although the Court of: Military Appeals has the
statutory power:to preseribe the ‘qualification
of individual counsel practicing before - ‘that
Court, it has no such express r1ght to set the
qualifications ~for pract1se before courts-
martial; (4) the error, if’ any, was 1nduced by
the de;fense, and (5) 1t should not be glven
retrospectwe eﬁect ,,,,,,

Note In'a. subsequent decismn,ﬂ‘j the Court uphqld
the nght of an accused to defend t\imself cftmg K'ras-

kouskae ?

i Section VI. PARAGRAPHS 46d; 4Bm MCM 1951, RETENTION OF CIVILIAN COUNSEL

1. General As w1th 1nd1wdu9«L fnilmalzya étbun-

. sel, accused is guaranteed a right to repiesenths
tlon at ‘the .trial by retained -counsélFThe
“gvailability” of the civilian -ecounsel-dsysof

- course, decided by that:lawyer; as in:the:case
-of individual military:counsel, accused-qannot
coriplain .of being.foreed.to trial without:sthe

-gervices of' the civilian pounsel: who-is not: rep-
T United States v. Howell, 11 UBOMA 112, 2o cun m “1ife0y,

- “(UOMJ!'A’“ BE(P)“ N A R A
quaor_d lGrlﬂltlu v. United, States, l + 8yp

|+ AGO 10004

-=---son{ l ‘av. . \ "’“_‘of trlal or
lat ﬁtagesu { the: pmcejadlngs, AR
ﬁ“'*néas%dﬁﬁ"" avallghle . -

s "’f‘ i ’Iﬂit‘s“tmt’irve C’ase

s a8 &;i?g, [Grifiths, 18 CMR, 854,
A ,,lpﬂ'.b den ﬁﬁlrrl"a CMR 418 (1955) o8

b f :
wadd B an:s ot g.ﬁa‘ Togs gl i

i Avmonth: ta:ﬁtervbeing retained by the accused
his eivillan ‘attorney accepted: employment ‘to
defenda ‘Federal griminal proceeding to begin
two months after his.retention by the accused.
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The acoused’s’ toutt-martial -began on 3 May.
Althibtigh i law officer ‘'wag then. requested by
the eivilian’ dounselto grant a continuance until
early:in July, the estimated date of completion

of t»h.e. Federal eourt proceeding then underway,

'the law ofﬁcer granted a delay only until 7 June.

On7? June the trial proceeded with appomted
defense counsel acceptable to the accused, al-
though the law officer denied the latter’s objec-
tion to the a.bsence of the c1v111an counsel.

Opinion: The law officer: did-not abuse hl&- dis-
cretion in overruling:thisiobjection. The state-
ment of the Court in: United States v. Vander-
pool, 4 USCMA 461, 16 CMR 185 (1954) is as

equally applicable t6' civillan counsel, as to -

1nd1vidual m11btary qounsel

- Of course, the yight to. choose counsel in
'the first indtance-may net -be insisted on.in -

- such: a. mahneér.as:te pbstpuct either:other
important -operationsof :the sexvice .con~ .

. cetned or. the ‘orderly wdministration. of.
~military. ;justice: It:ds:alser.clear: that both::
~'the ‘Code and-the:Méanual ;distinatly: com- -
~prehend- the - possibility.::that=+if :theire--
. quested: counsel-is notirgasonably.available
' ~the accused will be fequirediteistand his..
- trial represented by: counselsappointed by
the convening. authomty;foolth?ugh iisueh

.- counsel :may not be theaﬂr':i; vefe noe mf
the accused. o oo L

-In this. case, professionn.lﬂomp 3‘ym
Where, from which he: 'could ilot

rendered accused’s civilian cmrnsel
' una,vmlabie mao

® Unitad States v. Vnndarpool 4 USGMA 561, 566, 16 OMR 185,
Mﬂ (1954).

had {ndicated. a willingness to go to -trlal with appointed defense
eoungal, npd In. Venderpool, the underlylig holding was th4t {t, wes
asutomatically reveraible error to refuse m:cuaed tha opportunity to
appeal from the convening authority’s denial of requeated eoundhel.
T Unfted Stuta v, Kra.skouskna, °] USCMA 00'1' 28 CMB 887
(19068).
M United States Vi, Nieholu, 8 USCMA 119, 28 CMR 348, 849
(1987). .
T United Stlted V. Hurria, o USOﬁ.A 498 26 OMR 274 (1968)
M-But see. the rémarks ‘of Chiss' ‘Tidge ‘Quinn in 85 8t. John's L.
Rev. 228 '(1961) at 285, 234 in which he stated that the ascused has
. h‘?tlght to a foreign lnwyer texeept, in: edden ‘ariping behind tha Iron
_.-Gurt . e B R
om. Art ,sa(h) ' A
3_ '-“'Seo "hoM s, Bershes, 's cmzj 467 (1959)
W ek AONE 606 Hiheor W OMR 071 (1088).
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0Tt should be kept’ ln mind howevor that in Gﬂﬁlfhs the aeﬁusa‘d ’

-8, Qualifications of civilian counsel. Neither
the Manual -nor the Code purport to define the
qualifications :of counsel, practising. before
courts-martial, although the Court of Military -
Appeals has stated that he must be a lawyer
of a “recognized bar.” 71 In dictum the Court
has stated that the Government “can for proper
cause disbar the lawyer presented by the ac-
cused from practice before’ ‘courts-martial.” 12
This of course presuppoaes that he is already
a member of a “recognized bar.”” Since Kras-
kouskas ‘thére have been no decisions deﬁmng
what is a “recogmzed bar,” although in the
past the Court has" expressed no_objection to.
representation by a member of a forelgn bar.
The Court, for instance, did not. disapprove of
joint representation by appointed  certified
counsel and civilian counsel who was * ‘a Solici-
for in the. Supreme Court’ of England.” 7
Nevertheless, because Kraskouskas requires a
counsel familiar with the “rules of evidence”
and possessing a high professional competence,
it is entirely possible that the Court in the fu--
ture may restrict the definition of “recognized ‘
ba¥r”’ to & State of Federal bar, or, at the very |
least to a bar requlrmg detalled knowledge \

Sa‘kon princ:ples of cr1m1na1 procedure T _'

Re}ations betwedn individual (military or -
n) and’ ﬁppointed defense counsel. a.

l'f?l Al “ﬁu’r cou‘rfsel of h ls :own selec-
ifited, Eotisel Shall be excused by
ent #1Bm Broc

. ' ke emain 48 “associate
" ibe "presumed;” absent con-
trary indmation, that if the appointed counsel
Jdosy! rgmain«as “masociate counsel” that he does
so a& an assigtantto the individual counsel who -

-fwithehctididhiiGfitounsel in charge of the case.™
-Inisuehadnse #'the:diities of-defense counsel as

;g 8otidterconnsaliare those which the individual

eoynselumnysdinect.” It has been held, however, |

sthetsdher: igdividyal: counsel - need: not-be in

i chargeitrfithe cafe;:if the accused expresses such
- didesiie}idn fwhiclysituation the “associate’” ap-
~pointsd’

seouhmel:could -act. as chief: counsel."
JIn, any eyent, however, . it would seem that in
the; mterost of order]y proceedings and: fixing |
the ‘ul 'imﬂ’ﬁe fesponmbihty for the condugt of :

- -AGO: 10004 ]



the case, the law officer (or president of the
special oourt) could require accused to state
whom he has selected to act as chief counsel.™

b. Dtsagreement as to tactices. Although the
Code requlres appointed couns€l 'to Temain as
“assoc:ate” ‘courisel ‘to the individual counsel,
when' the accused 80 requests, it ‘contains no
expréss provis1dn authonzmg' his withdrawal
from the case when he opposes the ‘type of de-
fense conducted by individual counsel. Never-
theless it is consistent with both the rights of
the accused, and the ethical duty of the ap-
pointed counsel, to allow the latter to withdraw.
Canon 7, Canons of Professional Ethics, ABA,
provides in part:

When lawyers jointly associated in a
cause cannot agree as to any matter vital
to the intérest of the client, the conflict of

. opinion should be frankly stated to him for -
his final determination. His dec¢ision should
be accepted unless the nature of the dif-
ference makes it impracticable for the law-
ver whose judgment has been overruled

" to cooperate effectively. In this event it

- is his duty to ask the client to relieve him,

While the appointed counsel cannot take af-
firmative action, on his own initiative, contrary
to the direction of individual counsel in charge
of the case, he should not be compelled to take
action in accordance with individual counsel’s
(or accused’s) desires which he, the appointed
counsel, ‘congiders. ill ‘advised and  possibly
ethically improper.™ The intent of. 'bhe_"Code
that accused have counsel of hiy owh'‘choice
should not be interpreted: to- ‘abolsh’ the' ‘pro-
fessional and ethical” conceﬁts 6f ‘tHe' %word
“counsel,” by requiring appolnited: ’éouﬁsﬁl"
remain as the unwilling servant'of the adclised,
once he can show good cause for withdrawing
from the case. Therefore, it would appear en-
tirely proper, once the appointed counsel has
shown that he cannot in good conscience con-
tinue in the defense, to allow law officer dl&grg_—

i But see CM Heanson, suprs note 77, For an excellent discuassion
of the rslatlonuhlb batween ecivilan and military defense counsel,
seb Wilder, Relationship Between: Appointed and idividual Defenas
Counsel, 31 Mil, L, Rev, 87 (DA Pam 27-100-21, Jul 68).

™ oM 890458 Wiufam 27 CMR 870, pel. denied, 27 CMR 512
(1059).
8 Cf., United Stntes \A Walker. § UBCMA 885, 12, CMR m

1 1988).
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tion to overrule the -accused’s objection to his
relief, In any eyent; if accused is aware that
his. counsel differ on .their own views of the
defense and atill insists on active representation
by his appointed,counsel, he cannot later com-
plain.. that - appointed counsel’s actions were
coptrary- to. individual counsel’s. desires. This

PTESUpPOses,. ‘of conrse, that appointed counsel’s
_ actlons constitute an-adequate defense, not by

1tsel;ﬁ prejudicial to the accused.®

| llustmtwe Case

- CM 399458, Williams, 27 CMR 670,
pet. denied, 27 CMR 512 (1959)

- On '_a. rehearing on the gentence Lieutenant S
was appointed to defend the accused who had

. also retained civilian counsel, Miss D. S did not

agree with D on the advisability of introducing
certain collateral matters and in his portion of
the conduct of the case did not do so, without
objection from. D.

Opinion: S's conduct of the trial did not deprive
the accused of the benefit of counsel:

. . It seems clear that in such a situation
individual counsel, acting with the consent
of the accused, is in a position to take full
change of the defense of the case and to act
as leading counsel. Individual counsel’s as-
sumption of such a position and responsi-
bility, however;icannot affect the appointed
defense counsel’s professional position by .

- depriving him:ef or diminishing his status,
' .~d-i-gni!ty%or:ireSponsibi‘-lities ag an officer and
-an'dBttorney: He does not thereby become
*7g' subordinkte or clerk of individual coun-
\He‘l'l réjuired as an employee might be to
uﬂ«snaw instructions and do another’s bid-
ooitigr i iall things. To the extent that
of jndlividizel defense counsel desires the con-
Hififiubd - sssistance of appointed military
u(gdnsel;"he should be prepared to treat him
bilyytgn aggociate, an equal and not as an
frijfiderling. In -this instance, individual
“iggutisel: could have requested that ap-
pointed defense counsel be. excused or re-
” lleved from further participation in the..
. CA8e when it became appa.rent that they
e, yqould not resolve their differences of opin-
;. jon with regard to. frial tactles. If instead
of following ths,t __course, mdividual

TS SRS
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al %dﬁmﬂwﬁﬂmb‘*wﬁwdmﬁosé #6- continue

1nity oo ok dmaivEs Vo st sérvicss: of
n%"pbmmwmé%ﬁnsel despite obvious-
uelpshiverigdicoviews) they “should not now
-1l Hedlitd 46 »eomipladn - that “his collabo-
viygtion was less than satisfattory to all con-
¥ gbrmed. “Alsd,’ they' are in ‘mo position 'to
= {ppitteize-appointed defense counsel’s fallure

testimony during the interrogation of the
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* accused: a§'a witness when they called upon: -
" him to dssuime the burden of actively ‘con-
ducting ‘the examination. We cannot con-
sider that the accused was legally preju-
diced., because a.ppomted defenge counsel
“acted in accordance with his own profes-

‘sional judgment in determining what was
. material or relevant instead of’ adopting .
.the views.of individusl counsel.8. . -
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S Referenoea Arts 27, 86, 88, 46 47, UCMJ; pa.:ra 42—51

f;,:i'ns, 116, MOM, 1951;

* Canons 1, 3, B, 6-9; 15-28, 25, 29, 35, 37, ‘39, 41, American Bar Assoclatmn, j_:'
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INTRODUCTIQN

' The prevxous chapter deaIt pr1nc1p9.lly w1th the legal quallﬁcatwns of,
_counsel, mcludlng 1ne11g1b111ty from havmg previOusly “acted” in an
‘ udveérse capacity in the “same case.” This Ghapter ig concerned more with
the general subject of adequate representation of one defendant and the
,_.posszblhty of inadequate representation arising from a conﬂlct of 1nterest,_‘ .

in the. defense of two. or more accused. Also dlscussed are the legalj

'_ and ethlcal duties and relationships—to each other, and to the accused—of )
. both the trlal counsel and the defense eounsel ' ‘

Sectron gL

‘1. General Paragraph 42b, MCM 1951 ig but
a-summary: of Canens 1; 17 18 20, aﬂd 22 of
the Canons’ of: ‘Professions h
states that counsél' shd

refrain,
from know1ngly mlsquotlng or cltmq bad law,w
and refrain from discussing-thegage Wity newsy
agencies unless so authorized by the converr 19
uthority. Other Canons of Prpqu,swna;lﬁg}ms
are set forth elsewhere in the Ma,nual Qa/(ggga

--o-s-.-.-—..i__. . s B _\.=__. .,i_ e

“ipGM 1081; para. {40(1) “Bee:- Hlio - Aledrta v"'rex‘a.
‘U8, 28, (105T). . - P
2f., pate, 48q, 4. (duty ot nppolnted counael t.o defen ) ,
V1P UCMY;: Arts 27, MEM, 1061, pats. 6,-48e" . 0 ¢ e
11d., para. 18f.
sId., pars, 44k, Compare United States v. Mnssfah 307 F Ed &2
(2d Olr. 1062) “‘{essumed that’ prohibition applies only to proueou-
&c; goyernmakital 1nvestin-at1n¢ ufpneieq) :
‘4 MOM, 1951, pire. ddgil), 48
VIt piape 480 (ttprbper . to;tolel‘ﬂte any ehiclrie 'br trauabi.‘ e
1 ’,‘Idl‘para t8d. e g / P NS
©owird pati g, ’ N '
O Mg opgrn. 153 (2] Lo R
*See’ OM 391164, B:qwm j22; CMR n (105& : o
o bt Uniedd- Stdtés v: Bovhi15 DBOMA® 5, 85 MR 52 (msz)
_ {Unit?d Bhites vi MoQunter:10 UECHA 346,27 CMR 240 -(1050) 2
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PARAGRAPHS 42 43 MCM 1951 ETHICAL CONSIDERATIONS

) éprimefif u’l:y‘ bf nfbsecutwn ”I:o sée 'fhat ’jus—
'tide }isﬁ_&gn"é}’imb‘t”éélely t0. eonvict‘i ‘Canon' 5,
' et ; ”e‘g"a,rd ess Of per-
WilEie Carign 6, prohibition
htitlg  opflicti hg inferests
¥ v 4o obtain  full driowledge of the
case. before g‘;vmg «candid opinion to the client ;
Qﬂ@n ‘?gg-p\thlb}t(lﬂn; against dealing with party
excopt through his counsel;® Canon 15, pro-
[mp;tlgm agﬁma‘g? agserting,; ' during . apgument,
Reveonal belief inthe client’s innocence;® Can-
on 16, duty to restrain client from improprie-
tiesy". Canon 28, prohrbltlon against private
Sommunications with the jury.s Cagion 39, pro-
thibition ﬂa;galnst ‘suggesting" witness deviste
“frotn "VAIA 0 Canon 8%, duty to preserve con-
fidences of. el1ent v

o @ther*ﬂfown&hse‘of Professional Ethidﬁ “even
3KJﬁhOl-lgi‘lmn’dtr ‘et f‘arth express1 «the«Manual
have been held etiuelly applieablé to coutisel Be--
Tove’ c&‘ﬁrt&-rhartial ‘Camori13;. prohibited come
munication” with judge,l? Gcmow 9”r duty -
avoid testifying in’ cage " " ;




+2o.Sugpension of counsel. w. General. The

‘Manual: purports to authorize the respective

Judge. Advocates General of the services to
announce in departmental regulations rules de-

- fining  unprofessional misconduct that may dis-

- qualify . counsel—military or ecivilian-—from

- practicing ‘before courts-martial.® There is no
.. conflict-between ‘this provision of the Manual
- and’ Article 87 of the Code, which prohlblts a
- convening authority from censuring court-
' martial personnel, because Article 37 protects

- only counsel who perform ethically and legally.
+In any event, a drastic procedure such as the

z-gateq annop;}e ng,
actin.!®

* guspension proceedings authorized by para-
©'graph 48 of the Manual would seldom be taken .
against military personnel, since military coun-
.".sel can be decertlﬁed .at the discretion of The
:Judge Advocate: General and thereby prevented
~from being apﬁomted to act in general courts-
+martial 4" Also, and more important, the con-
“vening - authority may’ reheve an appolnted
©.counsel, although it would probably be:impro-
'per for hlm 4, declare a_requested 1nd1V1dua1
- military: counsel ““ingvailable” because of the

counsel’s prior, and as yet unproven, unprofes-
sional conduct :

4 ind &L
u}gii‘sj f’ursuant to the authorlty of the
Manq&l AW Aegylaions have been, promul-
e grounds, foy, suspension
-regulations, do, not,iappear to

ﬂ

apply to a

ma,rtlal,‘ ‘probabl for thg*xgﬁ%, Ahat . these

.coungel gu;e ;not qgua}l;gmrlg,wy,er{’s,uieentlfked a8

sty i g st s

s

’ppmg\tscl capnsehof, specind, courts-

professionally competent. The “grounds” are
couched in broad terms based on demonstrated
professional or personal misconduct (e.g., con-
viction of an offense involving moral turpitude),

- a3 well as incompetence. The grounds for sus- |

pensmn specified in the regulations “include,
but are not limited to” those unethical practlces

: prbscrlbed by the Manual.1¢ Tt would seem ap-
_ propriate, therefore, to -set more- spemﬂc ;rules

.of conduct—as have varioug bar assoclatlons

—which rules would he pecuharly applicable to

m111tary criminal pract1ce 17

" ‘While the regulations - purport to suspénd
counsel from - practice before tourts-martial,

~ pretrial practice is not mentioned (nor is it in

:the Manual), although the regulations do speci-

" fy that the grounds may arise from unprofes-

sional conduct or incompetent performance dur-

: 1ng the pretrlal and post—trlal stages.’

c. Pfrocedure Sulpensmn proceedlngs will be
instituted only when all other measures, includ- |

-ing ‘punitive action against military counsel,
- have failed to reform the attorney. The general

court-martial convening authority econcerned

- may, then appoint a board of, officers, certified

under Articles 26 and 27 of the Code, who may
-not, over .accuged’s, objection, be junior to him.
The convening authority, after considering the

-board’s findings and recommendations, may dis-
" miss the charges or forward them to The Judge
Aﬂvocate ‘General concerned,, who will take

final. ﬁpproprlﬁtq aetlon.‘.’

Section IIi. : PA’R’AGRA‘P‘HS 2B, MGM’,“H)SI’ : ﬂEHE*TRI’AL GOUNSEL“’

R TINED LS FI (TR R

1 Requlred action it ineligil:iloé' ’I‘he‘~ A1
counsel has a duty ‘to- report to the‘ ‘coti%h‘fﬁg

B s il
18 MC‘M, 1951, pa‘ra. 48,

o v But of. 1% Re Teylor, 12 USOMA 427, ‘61 OMR is (1861}, In

-which it was noted that puch. doqertiﬂcation would npt brevent
“counsel !rom nervinw an individual mun-el if requegtod by an

nrocused. .
~ 8ER 23-180-5 (28 Har B1). ' ; oy
19 fd, para. £ (emphasla added).

1V See Horton,, Projesgional Ethios and the Military Defende Coun-
) ‘ael, § Mi} ‘L. Rev. @7, at 111, and appendix, “A’ Pronoaed‘Code of

Militify Trisl -Condiiet” (DA Fam' 27-100-5, Jul 59)

BN “SO? SR 22-180-5 (26 Mar 51).,

"0 Heg generslly chs. 1, 2, DA Pam 21-10 The Trlal Counsel

atid the Defande’ Oounnel. -(Nov 82).
o 2 Bpg ;MOMy. 0BL,, Bara, 4db,

N Beg Id.. para. 81s, and app. Ba at ISOH. o
1 MOM, 1981, pare. 44d.

Ull;“'-’iin Sk he "i'\ ki ; :

*’ﬁlithé:tt?*’before‘ trial aﬁy dlsquahﬂcatlon re-
Wiflting Legptit prévibug donnection with the
cage.®. If the grounds are discovered after the
.gouxt.has gsgembled, the. trial counsel will re-
port. it to the court and immediate action will ;

gh o)

be tai:en 1o re Heve ium from any partlclpatlon
‘in, thp trial®t

i B e ilqua Codalan

2 Dutiee. . General, The dutles of the trial
counssl. &rensimllar to-those of any prosecutmg
attorney. He prosecutes in the name of the |
United- States, not the convening authority.2®
‘Neverthelens, When.he thifiks the trial of a case |
is-inadvisable, he' should report-the matter to

AGO 10004




. oo Id pare:t B2es T

_.the convening. authority, since only. the latter
“can withdraw a.case from trial. In this respect,
trial counsél ‘does not have the nolle prosequi
powers of a civilian prosecuting attorney.

b, Prepares. the record of the proceedings.
The trial counsel under the direction of the
court, lhall prepare, or supervise the prepara-
~tion of & verbatim record of trial of ‘each spe-
eial. court-martla.l in_ wh1ch a badrconduct dis-
"charge is adJudged and of each general court-
* martial2¢ Although he does not authenticate
the record, he is required to check it for ac-
.. curacy and; may, make. approprmte initialled
+ corrgctions; in the. .record.before it is authenti-
: ca,ted % Records of . trial hy special -conrt-mar-
tml in which ne- bad cpnduct dlscharge is ad-
Judged, may be. eummarlzed Be - :

s Heports r { t S ‘

(1) Status of eases on hcmd The Manual

. requires trial counsel to- make a week-

i1 by report of eases on hahd to the con-
vwyening -authority, .through the " law

. .officer : (or 'president of “the special
- court)y; unless: directed -otherwise by
i the ‘eonvening authorlty 21.In’ this re-
fwis . port he mugt-explain the deley in try-

Lot ing cdses ofl ‘hand for more than two
i‘weeks PR S i

R ¢ Résult ‘of tmal Tria] counsel must
SR oty the;” ccused’s *immem,e,te com-
" manding ofﬁéef of the: result of. trlal
-and send copfé‘s i ERIN Japort to both
‘the convening ‘sithority’ ‘g, it the

] “accused! igin sednitfiidfielit! the 6ot

mander of thié: eomi“lheﬂ’neﬂzj f&ellltyd?ﬁ
“As's matter of muéy ‘dnd‘i*éou;it&w:jt

LMY

.. ™®8ee generaily MOM. 1951, para, 4,4‘! B;q(l) : ‘g-“
T UMY, Artl 88(s) 'HCM, 1051 patau e, '88a, "

=°Id. :para, 88b. L
it fd,, para, we(r),
% I, pars, e’ - : .
: W UCMT, Art. 85..(0 days, in. en.se ‘ot ‘triad: by :enerul eourb-
- martial; 3 days, when trial Ia by spuslf] court-martiel)
. Bee ‘MOM, 1951 pnra ‘#dh. T .
31-OM; 800780, Qrant, 26 CMB 482, - 89'6 (1.958)1l 'I‘he rulp BDDN
entl;r Is otherwiu An. the, Fodaral courta Sw Un ted Btates v.. l@qq,
* sinh, 807 F, 2(1 83 (2d Cir. 1062), in which the court’ ﬁﬁhelﬂ a
. Goveriiment ‘pgant's poot- ihﬂiottnbnt ‘Hritairodatibh’ of the -defendant
in the aheeneg ot his eauneel and uaumaq withwt dagidin,y i;pat
. 4 wonld be' improper for: ?rnsanutnri éo 44 the' hrne i
. '?MGM 1881, pm-h(fAM- NI £ IR AR IEL

‘:_;: k

. ‘,.t v .)L-‘..
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P

L AG0 10004

+ ..is very important:that. the accused’s
- immediateé  commander - be - notified
promptly

3 Re}atlons wlth accused and defense counsel,

--a, Deals; with accused through his counsel, Im-
. mediately upon; receiving charges which have

been: referred to trial, the trial counsel serves

- or:causes 1o .he. served en the accused a copy

thereof; and notifies the defense counsel of-the
servica, This date of service begins the running

_of: the period for preparation of a -defense,
- within ., which:. accused: may: object. to . being
tried.#®. All. other dealings with .accused . are

through his. counsel,® .1t ‘has.even.‘been: held
‘that __paragraph 44h of the Manual protects the

_.acceused. from; questioning,. without. his counsel,

by any officers or agents having an official in-
terest: in.the case, To the¢ government’s argu-
ment that the, Manual was intended to. restrict
;only the tmal coungel’s dealings with the ac-
cugsed’ in the .absence ot’ his counsel, an Army
board , of review. noted tha.t while - it ‘did not
presume to say how far the pertlnent provrslon _
of paragraph 44h extends, , .

We do not believe. the rule or. pr1nc1ple
.should be so. na.rrowly applied; .to do so
o would thwart its’ purpose. We. thmk that
. the proh1b1t10n~ must: apply..to all. officers
. and agents-of ‘the Government.who are of-
ﬁp1a11y ‘Intepegted, in.and acting with re-
- gord fop pending case, and that it would
{benpptemly;flmpreper for, some. other of-

v ficial, iheving Jmowledge of the status of

.off $he:dhsg,ianuch as an assistant staff judge
gdvocate; .61 the accuser, to bypass the de-
fense counsel: and comrnunicate d1rectly'

f‘**”wi‘l;x&“theweccused -

1o

dad'{ oA i
s A}fa. 1 ,,sthe defense to examine }papers cw-
compawymg charges.®®

) ( 1) Geneml Para,graph 44h of the Manual
RS srovides that “Except s ‘Otherwise
R J”-j* e diredted by the convening: authority,
e he, [trial counsel] will permit. the de-
b Sn vt fanse t0. examine from: time:to time
b " gy paper accompanying the. charges
 wh' ™ This ‘appears to supplement: the

arn e

e wretnal “discovery” progedure: afford-

R —— ad- by: the: Article :82¢investigation: In
addltmn,} it has been: stated, that. onece

B




o potvileged-matter is considered by the
-pretrial investigating officer, its privi-

w0 legeds status disappears and the ac-

~eused may ‘examine it,?% Further, the

S v s geeised 18 to-be furnished-a:complete

copy of .the ‘pretrial 'investigation.®

If, ‘however, ‘materials’ were -mot ex-

amined by the investigating officer,

4w - byt Bubsequently ‘have:been furnished

i7" the trial -counsel, it appears to be-as

' ‘yet- an -open question ''whether these

i materials’ are: “papers accompanying

~ the charges” -within' the meaning of

paragraph 44h. Even‘if they are, it is

‘further -debatable to -what degree the

* trial -counsel must ‘submit to the de-

-+ :fense’s' demand for: discovery, when

‘the convening authority has “directed
otherwme” against: such- disclosure. -

Regardmg the first questlon, 1f the -

paper has been transmltted to the trlal
“courisel through ‘the staff judge advo-
“ “cate, prior to' the pretrlal advice, pos-
31b1y the convéning au’chonty would
" héve to cohsetit to ‘the trial counsel’s
- ‘Felohse vof' 'the - privileged - document
' *"*"-‘ s ‘lipzh"ﬁ“defense ‘demand, ‘under para-
= H/44n ot bear the risk, ‘at the
’ eagtiof Having the witness’ testi-
; rrlii”ﬁ SEREH B the trial: 'I‘he staff
Saliyfente i iy ’p’reisr'a‘l advice

Wl 491}@‘15’ ﬂfiﬂ“ @hw :
bl oey
Bt of

g-..

.+ paragraph . 44k :gives - the = defense
_. icounsel g pretrisl right to-inspect the
. pretrial . advice,® It. might be. held,
~:therefore, that-if the: staff judge ad-

vocate based his recommendation on

* matter not available to the defense

.- counsel; the latter was, practically, de-
w7 nied. his rlght to inspect the pretrlal
007 advies T

Th1s posmbility is rendered legs re-

" “mote by the dec1s10n in United States
s v, Samuels; 10 USGMA 206, 27 CMR
~ 4280 (1959), whete g'reat 1mportance
* way ‘accorded ‘the pret¥ial’ mveétzga-
7 tion, betalse “it’ operﬁtes 28 a discov-
ery” 'pi‘OCBEdlhg‘ for the accused and
© gtgnds as drbidwark: against baseless

charges." One'might ‘conclude that the
pretrial ‘advice is intended-also, as a

.+ “bulwark against . baseless charges
and that the accused should have the

right to inspect the “baseless charges”

-+ .of potentidl’ witnesses censidered by
" the stafft judge advocate th 'his advice,
.+ .even though they were not considered
e '-'-jv‘j"by the investlgatmg officer. This pre-

- supposes, of course; ‘that ‘the prosécu-
"' ‘tion - intenids “to-utilize' the 'statement
i at the- trial,i for -there . would be no
* obligation’ to d1sclose an: Anformer’s

‘statement which' ig.not.to: be. uged to
co‘nth the accuSed

s not "essen«-

Gath

‘ defqn,gexm entitled: to inspect

2 ,Lrgquegtqdmg%yments before
thergourtiiscopvenedxhe ghould first
ont divest hig, seaugst o the trial counsel,
b R ﬁ’-ﬁiﬁéﬁwmﬂwiﬁr%nm@ﬁmes& to-the con-

" Saa OM 801879, Uraly;: 22»0M; W(Pﬂﬂ ‘ u
para, 84d1 gee sl Legul and ’ELW a]a 0] i’ui 5 M

e VTR Al ealﬁ”lfaé‘ﬁﬂﬁaﬂséd Ythat o
T ff“%"?‘iﬁfa’gﬁ?%w? GV b AR i o A

ke bss feailuon wn&”{ g

nt B5; nee gonerally, Hoysén,' Utagdwﬂ' v i fid ';in; Wmng g&uthgvistyﬁ” s

‘Must the  Gavernvisn" Rovelr. mﬁb‘ﬂﬂ‘h i \tHaka ke .

Advocate (General's School, 1'082) VR v
" Bge MCM, 1061, pera. Bde, ¥ ” BRATRDAIIOY

i 5 B UOMYT, (Axt.. B4 (i) [ (efphasia added )y i el B Qe - :

L 8 Joe U lted Hta tt ' 10 USGMA 811 27 MR 430.: : ¢

: ioRmy. B o ¥. Pty BTASHD “&aj“‘ be takan .wuaﬁﬁdvs &nd; control of m1litary

i . "Bum! United Statwv Bhotter. 18 USOM»A W 80 CMR 268 m“ﬂm f,ﬁaamrbhorltles, the trial, counsel the

: (1961)—-5 page in whioh matter not shown to the investigating . 4 .

B flber was' given to- the staff Jegal gfficet: anil: the ‘convening eus ' faihon, GOOHHEHOB: the_ convemng author1ty,l
: R proper request ‘take

sthority. No:.prejudioe ; wue. found;: aince. fhip agepged knew .of “the ) sﬁ}éim j
material, 1t wgs -not. uaed nt the trial, and the other svidence.of ]
1merwzmmg§wnm»e01}1on to effect the.pro- ..

‘ Suik “wad -odthpelling i
] 1 1 Bee dJnltﬂd,eBtam ,v_ I‘rgnnl;. 20 USOMA 171. 27 CMR 245 &’,M% _vﬁl,«%f iguch- ‘documents, with-
: it anaqesmty of further legal.j}.,‘

(1nsq
ghﬂufﬁiaéi# Gandy; 0 UHEMA 8bs, e Ghim 198 (ms)
=pf. Dwﬂ‘gmﬂum,r&Thg ATris) Gounsel :arid Thy Defense Counsel

o e e e haadtys

5B -AGO. Y0
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to 'examine material statements or
documents in possession of the Gov-
* ‘erriment is without preJud1ce and may
be renewed at the trial-itself.st A de-
fense motion to produck; being an
interlocutory question,? 'is decided
finally by the law offider,® the defense
being required to- SUpport its motion
by a preponderance of the evidence.
Unless' 'a request is made, however,
trial counsel has no affirmative duty
to disclose pertinent material, because
- the Manual states that “he will permit
- the défense’ to examine papers.i
. Failure of the defense to request in-
.. gpection at or before the trial, there-
fore, constitutes a waiver of what-
ever such right existed.s

(3) Ea:tent of right of mspectwn. The ex-
tent of the rig‘ht to discovery has not

i1 Jd,, para. 87a.
9 Id,, pera. 80e.
 Id,, para. 57.
t-4Bge  United States v. French, 10, UBCMA 171, 27 OMR 246
(1950} ; ase also MCM, 1861, pars, 87e¢. !
4 MOM, 1981, para. 44h (emphasis added) ; ‘bee” aleo, id., pars.
1166 ("Upon proper: vequest’ the Government must produce for
pralimlnur:r Inppection ita assenual dooumenury evidenee) (em-
phasia added). :
# Bee United States v, Gandy, 9 USCHA 866, 286 CMRE 185 (19858).
# JAG Chronicle Letter, JAGS 250 22/187 (6 July 1857),
4484 United States v. Heinel, ¢ USOMA 269, 26 CMR 30 (1pB8).
. #¢f. Palermo v. Unitad States, 360 u. ﬁ 948, {1659). Merely
,becaune an item may theoretically be admigelble in evidenee does
hot ‘mean ‘that ita production may he conipelled, In- United States v.
. Franghis, 1% USCMA 815, 82 CMR 314 .(1863), two accuged eom-
mitted larceny while in confinement as uentenced prisoners. Having
pleaded guflty, and before ‘sentence, acoused Woved to compel pro-
dudtion” of that. pait. of thetr {‘correstionsl truatment" filles which
had not yet been rllgg]osed to _them, including Red Cross reports on
their civilian lifé and’ fhvifly ' badkground, FHI Yeports on their
previpus oriminalt mogds;:nnd the - eopfinempent ; facility’s clossifica-
tlon summnrias" ﬁﬂhtﬂinlﬂ"] inter ?Hq, op}niuns apd comment on
the aceuséd by fwd buyéh{ﬁtHsu “Hnd" the Gﬁhbfnl Even though
these: dbouments wera : "'hearasy itwies. remayed) c-they might have
.bepn mdmiesible in mitigation, .op. the s kl everthelesa, the
Court held that the law officer’ did” not aBidd’ i: i!l retion by deny-
ing & motlon to: .compel produdtion, slnica (thi 10ogertiment dlsclosed
the nameg of the Informants on whose; opiqiom the reports were
based, and the law officer twiee'o‘ﬂ'ei-e'd lu: & continuance to
{nterview ‘such’ Iniformants;,” which. acoused ihjhdted& SR :
¥ JAGT 1081/5621 (12-Aug 58), An intersating Yarinnt on thia
situation oooura when the Govemment, wlthout fielflgence, destroya
ddgentibl ved! ‘evidenloé  dnd is thereby lnalilé toibrdtluce it for the
agpnsed’s. Inspection. In OM . 408088, Mayers . (aq? Apr BB ) (Unke.
ported), this problém arose when o small amount ot riatevlalttiken
frof the mdbused, and: asserted to He heréln, web entitely Hlssipated
by the Government labénatory In the Drogess . of quqllutlve -ohemioal
analyple, The' ‘testing procedures used’ ‘w the overnment: ‘were
‘selentifically necésiary; and the acoused ‘weds hold tb’ Have no absolute
. Fight A4 the prodiuption’ of the substance, when the:raport of enalysle

i " i

i clearly showed the uubn};npee was hérgln.

| tiigompere AR 940-10, pava, 18 (60 i 58Y Ttrestricting dis-
- .?Iwure of ‘Red . wnj Teporta, for upet in. eouﬁa-mnru;l). whieh was
nvolved [ Unitéd’ Bthtes 'v| Franchis, supre note 49, - -

‘AGO 10004

yet been clearly - defined by military
©° ' judicial decisions. ‘An advisory opinion
from Office of The Judge Advocate
- General of the Army has stated the de-
“ir fense' may not only examine any paper
accompanying the charges prior to
i+ drialy but also may inspect any items
i+ in:-the custedy of military authorities
o ii"upon a showing :that the items are
~admissible in evidence.”#? Neverthe-
-Jess, it should not be necessary to show
_ the item’s “admissibility in evidence”
a8 4 prerequisite to.ingpection.® What-
_ever the right of inspection-is, it de-
pends on a procedural, not an evident-

iary rulest .

The JAG opinion, however, pur-
ports to broaden the scope of the ma-
terial subject to inspection-—from
items in.possession. of the:prosecutor,
to those in the hands of any military
authorities. A subsequent opinion of
The Judge Advocate General of the
Army follows this policy in.respect to

i o«  the release of the files of military

. criminal. investigation :reports.’® This
. Jatter: opinien would. allow military
defense; counse] :‘.‘,normally" to have
“unrestnicted access to these reports”
(when not ‘made’ perﬁ of the Article 82
mvestlgatlon) Giwlian defense coun-
sel would. have sm‘ular rights, except
that he could not: (1) examine ma-
‘terial furnished by agencies outside
. the Army; (2) determine identities of
confidentia] informers; (8) examine
confidential reports; (4) examine
“medical reports, such as -autopsies,
ww .« . without the permission. of: the Adju-
. tant Genetals or"(5) ‘exmine material
~which.would auhi the@resecutlon of
-:fdlﬂifh o g‘@mﬁg the “’United ,States,
g w,mbh@u@ppm;)v »ﬁppreval of The T udge
}‘l::!:l! “::;‘i ;ﬂﬁwﬁw.ﬁ m!m{l bf the Army
iy D Ly, »W.L‘hﬂg?s}’exceptiens are based upon the
o ?:'al restrictions.against release of
i s 'i’n F fintton; eontained in Army. regus
latjq% ‘rather; than any  distinetion
sy, S ”‘bé‘cwiden the- discovery rights:of mi]1-
R “?;ﬁry find, eiyilibn; doulisel® T2
ian defense counse] for mstance, was

87




- wr,tm WW@QWM@med .acoess to classi-
b int-iiadipagipuial the violation of his dis-
iRaovhA +Sgvery o ight: would, on appeal, be
i add ogipgoonded: the .same effect as a denial
40 {“ vit0f whe. . same , right to appointed
I ..coungel.ft - .
£ (4) Fedeéral procedure. Prior to a Federal
"ouines. . criminal trial the civilian defendant
" may dvail-himself of these statutes:
(1) 18 USC Se¢. 8482, requiring the
A “Government—in a capital case only
s -+ outo furnish a list of prospective
o " witnesses.®® '
%+ v (2) Fed.R. Crim:P, 7(f),requ1r1ng the
- Government, in answer to a defense
request for hbill -of particulars, to
provide.. available facts (not evi-
.dence) ‘egsential to the preparation
_ of ‘the defenseft .
(8) Fed. R. Crim, P. 18, allowing in-
- speetion .of real evidence, obtained
. from others or:ithe defendant in-
voluntarily by @overnment agents.
(4) Fed. R. Crim, P. 17(c), allowing
pretrial .subpoena of documents or
- materials obtained voluntarily or by
-golicitation when the ‘Government
"does not intend to-usé them at the
4trial and::the' defendant in good
. . faith believes: they -are necessary to
R REE his ‘defense.5 :
At the trlal these samei rules may be em-

.1 7 8ee United States v. Nichola .8 TJSC!MA1 119, 28 GMR 848 (1067).
' Compare pars, 4dh, MOM, 1951 entifling the defense counsel—
*ih ‘all' csdi—to be Informed of the probablé prosecution witnesses.
-, +5 This requires.the Governmenb inter aliag, to divulge the name
and’ address of an essential defense wltness Sae Novaire v. United
*Statde 868 ULS. 63 (1057):
i3, Bowman Dalry Co. v. United Btates, 841 U.B. 83 (1961},
Hgt see United States ¥. ‘Murray, 207 F, 2d 812 (2d Olr. 1962),
“odrti danied,r 369 .S, 828 :(1862). (“doouments™ :does not include n
i %t?l} %etrial statgment ‘made by the aceused}, -
owman Dairy Co. V. United States, surrm note £5: United
| Buslbon v2)Tencka, 358 U.8. 657 (1067).
5‘6;18 JUSG 5 8800 (19;8) npeeiﬂcplly ennutad t-.o Hmit the rule
ofi‘U ted States v. Jencks, supra note 66,
ma ?hletmo v.: United. ;States, 360" U.8. 343 (1868). When an
aam}q-swlg? ] :purrgmariqqd the nooused’s- ,.uon!esgion it has been

h “hn 6 acciged mey exnmine the summary, after the agent
1 %Q’Iﬁ'hllﬂ v, Gpvernor of; Gua;n, 187: E¢.8upp, (D. C. Guam
% B8, ' ngbrqaareys’ 0 AR

ited: States; . Walbert, 14 Usc,uA 44, 33 CMR 246

!s P
_l&nl&?ﬂ%nﬂeﬂ’%hw& ltl:pﬂl "nota 88,
75 )y am}; ddhiilacsused's, vight jto finepset papers

: ated by the Pregident pursuant
gﬁi %w‘ﬁfe mﬁﬁii‘lc ‘phirer. Art. 86(a),
: 1 I*a?fmou mpedteh ol

st el

ployed, With one important statutory
‘exception, a failure to comply with :
these rules—denying the (efense ac-

.. cess to. what may .be essentlal infor-
ma.tlon———-wﬂl call for dismissal of the

.pertinent count_of _the indictment.58
The exception is the so-called “Jencks
Act,” under which the defendant is

.. entitled to.see the prior statements |

made by a prosecution witness to a

- Government agent only after the wit-

ness has testified.’” If the Government
objects to dlaelosure of such state- |
ment, on the grounds, that it does not

- pertam to the subject. matter of the

witness! testlmony, the trlal judge de-
cides the question after examining the
statement in  camera. The United |
States Supreme Court has stated that
this statute provides ‘the exclusive

"procedure for compelling inspection

of the statements of a Government
witness to a Government agent,®®

- Failure-of the. Government to produce

‘the statement once ordered, results

in the striking of the witness' testi-
* “mony, but does not automatically call |

- for dis_missal.“ :

. ‘(5)

" .0 eourtsemartial. The application of the
v Jencks Act to courts-martial is as yet

Application of the Jencks Act to

“undecided by the Court of Military

;’:“Atppéals.so The wording of the statute

suppoﬂzs an: argument--that -it does

nly -to. courtgmartial, ie., “any
“oriminal - ‘prosecution-brought by the

UnitediStates Riifthérmore, the in-

tentrof-Congress:was-to restrict un-

U et HHing” expeditions into

: !--rmGovxernment files:8! -Altheugh the legis-

P TS
Sads

TRtV idtory: of “the Act does mnot
shmafﬁengmssmnal intent to include

o ﬁqﬁmgﬂlal “iff ity ‘scope, it is rea-
wuinonablexto -oonclude -that military con-
L ofdential filés ‘need at least as much
et puodection. from unwarranted inspec-

A v ida

ﬁ’”?.ﬂ" o’ eivilian investigative files, |

em&e .did not, however, expressly
s b ‘“répéal‘*ahy prowsmns of the ‘Manual |
o aniei it give the accused rights expressly

R ¢'.-

‘denied by ‘the ‘Act.®? Thus, the Man-

. AGO 10004 |



ual should still havelegal effect until
the  legislative intent ‘of the Jencks
~Act is clearly established' by either
Congressional action or ' judicial de-
cision. Further, the Court of Military
Appeals has expressed a preference
for the rule existing before the enact-
ment of 18 USC § 8500.%8 It is unlike-
-1y, therefore, that the Court will adopt

~ the new statute completely.®
In the meantime, some hoard of re-
view decisions have taken the position
- 'that the Jencks Act applies to courts-
martial.% An Air Foree Board of Re-
view overruled Combg, % which said
that the Jencks statute did not apply
to pretrial proceedings by holding that
the “policy” of ‘the Jencks Act applies
- to Article 32 investigations as well as

- to the: tr1a] itself.s?

4, Preserltation of the case.“ . Pfresentmg
| - legal authorities. The Manual states that the
- trial counsel will, after the pleas, present per-
tinent legal authorities to the court “to the
| extent required by the law officer (president
| of a special court-martial).”#® The Manual also
implies that this is an affirmative duty, to be
ac¢complished subJect only to an obJectlon by
- the law officer.” Nevertheless, the Court of

SR Ty

® oo United States'v. Henlal, 8 USCMA 260, 26 CMR 30 (1088).
}  ® At least in its lmilting aspeeta. »\Gfg Unlt.od Bl'-qten v, Villagenor,
. 6 USCMA 3, 19. CMR 120 (1863). ' _

© NCM 5800089, Parks, 27 CMR 829 (1959) o

® ACM 16367, Combs, 28 CMR sae (msn) e

T ACM 18488, Jackson, (19 Jul 83, unreported)

@ For a somplete dlscussion, ‘see DA Pam 27+10; “The Trlal
Counsel and the Defense Counsel,” ch. § {Nov 62},

% MCM, 1051, pars, 4dgi(2).

[
oL

4y

"’See id ‘app. Be at 510, :

™ S0 United States v. Fair, 2 USCMA 521, 10, omn ;o le)«
T MCM, 1851, para, 44g(2). E = !"“
Hid, app. 8a at 510, B

¢ ™Id., para. 44g(2). To refer to matters whiclE aré not adngiu;i lg,

| ls nibt misconduét inless it appéars that trial counsel did. so de)

- erately, In the belef that'{Hey were not.' Even o, ‘siach referenc,

- will not cause reversal nhaent a showing of ppeclﬂo prejud ge E

| the ‘acclised. Sea 'ACH 17542. hdore 81 CMR 847, petition’ mfﬂd

| 81 CMR 14 (1981), )
™ ABA Qanons of Profeaslona,l Ethics panon 22

"‘(MQM. 1981,,, nara.; 44@.01 )., R

k. Tid., pnra 440(1), 480,

| Uﬁltdd States’ v, ' MoCabts)’ 16 UBCMA g6, 37 an any

| (1008), 7

I
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Mlhtary ‘Appesls, following the general civilian
rule, ‘has’ héld that such authorities should-be
présénte'd ohly when requested by the law of-
ficer,, lih*’d then only rarely.™

b, Ope'nmg gtatement, Trlal counsel may
moke g.n opehing statement to outline the pres-
entafion of his case to the court members.™
The PR opédural gulde to the Manual cautions
agalns an .opening. statement “unless it will
clarify the procedure to be followed by the trial
counsel]"™Jt:then gives as an example the situ-
ation wheﬁe a prosecutor, relying principally on
anaceuseéd’s confession, announces in an open- -
ing:, s‘tfdtemént that he will first introduce cor- '
roborating testlmony and then the accused’s
conffession. Sueh s practice unnecessarily could
result in reverslb]e érror in a case sustainable
on ev1dence indepe dent of an inadmissible con-
fessmn, and shou].ﬁ be followed with. caution.
THial edunsél 1h’ "his openmg statement must
avoid- 1ﬁé1ﬁding matters ‘as to which “no ad-
mlsslble e\“udence is a‘vallable or mtended to
be offered T

PORETESY . A
e. Duty to pregent competent evidence.

(1) ‘General. “A lawyer should not offer
. evidence which he knows the Court
~should reject, in order to get the same
" "before the’ jury by argument for its
C admlsmblhty " The trial coun-
sel also must 1nsure that hlSe papers
__ are protected aggmgt madvertent ex-
o *ammgqtlon by men}pgxs of the Court 16
While it is. eq}lally unethical for trlal
or d,efeuse oounsel to. assent. “his per~
e 3qnal opinien of the.guilt or- innocence
0 OF el WORSGHI $ith ani mproperly
- gt \exprmadm niomwbwthe trial counsel :
i Lnapt e beippeitidicial for the reason
vibwetbd et anrooum"»isvrprone to give undue
ghn WARAY. OHY Btatements of & prose-
ﬂ'ﬁﬁ;fowbi}ﬁ’gi‘jwtiorney ‘whose 1mpart1ali‘cy 13'
i
]):mf i‘ﬁﬁ%’ecﬁ of ﬁresefntmg 'maampetent em-
w- i #idildin o, *Whet*hfer del')lberate ar in’ g‘ood )
’W‘Wﬁitﬁ ‘the offer or presentation of in---
"Mw: “ dompetent evldence fs gfror. In ‘Eheqry,
' .,’mm o ’howeven such conduct must substan- -
© 7 Hally preJudme the accused’s right to '




, ,,E;W,qug%; tria.l,mto warrant reversal,”
s nNevert %elqﬁ, the more, it appears that
the .error was not made in good faith,

. - . the less likely the Court is to look for '

specific prejudice.8t

d. Examination of the file. Although the trial
cou‘nsel éhould correct and initial any minor
errors’in the charge sheet or orders appointing
" thé court, he should report substantlal errors
to the convening authority.s .

e. Reportmg madmsabmty of tmal If the
trial counsel discovers matters which he be-
lieves makes trial inadvisable he should report
- this to the convening authority, if the.latter
had not. considered these matters.’2 Only the
convening authority has the power to W1th-
draw the charges from trial.s®

f Notification of personnel.

(1) ‘Court personnel ‘After ascertalmng
from the president the time and place
of trial, ‘and proper unltor_'m,“ the
trial counsel will so notify the other
members of the court, the officer re-

sponsible for the custody of the ac-
cused, the reporter, and other persons

¢oncerned.® .

Witnesses. It is the duty Qf tr1a] coun-

- sel to obtain the presence of material
witnesses for . both mdes.‘?“ ‘He may
subpoena and compel attendance of

'{*" . any material civilian Wltness in any

part of the United' States, ll,ts territor-
ies and possessions.®” Failiire liif a ‘wit-

@

‘ '9 aéf!umted {thtes ¥i Valencis, 1 USCMA 418,'4 OMR 7 (1952)
Ae,uoﬂ'l wigﬂ atates v. MeCants, 10 USCMA 848, 27 CMR 470

jer ' pounsel 'In special ‘sourt-martlal testified and

1s gttowniteatimony) ; United States v. Johnson,

W m }63 R 8. (1983).
’&1 1’&1 »Giaiit, 11 USOMA 728, 20 OMR 544 (1060}

“.“&W pﬂgmeﬁ imopyinvolving - moral turpitude utilized
inji H:a gl efensp witneaa) United States v. Lisear,
1 -ty .' "'KM {1980} (lpropér éross-examination

Juvepil :offonge): ;. United: Btates v. Bolden,
M { Eﬁs’t 408, (1900) (perais'fent and extended -exame
lnuthn ot a.ueomplico-witness in eplte of “repbiated claim of privilege

againgt yelfs Compare Unlted States v,. Krpkroskia,
15"’%&@ }%«’. x@ %W}:ﬁﬁﬁ)“ ‘(Aﬁtempt ?o”ilnbakoh ‘agbused

by ;o g 1 I his riage).
#?5{ ‘ff gﬁﬂbﬁ?sﬁtpgn otm::oce:urea to
an:gxldi'.tq. . F6b 8 ﬁl 3
aa' ST

"ﬁtil) v
Atria
2 *l,q Eow ]]f EILH

6 op .

%E! i

Eff‘” !,) "t)[i -_-"i_

ness {(who has been subpoenaed and
tendered fees) to appear and .qualify
as a witness is a Federal offense.®s To
obtain the presence of military wit-
nesges who must travel at Government
expense the trial counsel should make
s formal request through military
channels; where no such travel is re-
‘quired he need only notify the military
witness, or the latter's commanding
officer,

Equal opportunity for the defense to
obtain witnesses. The defense has the
- same right to obtain witnesses as does
“ the trial counsel; Thus, he may not be
compelled to present the defense testi-
mony of a Vvital- witness by a deposi-
tion when the Government refused to
- obtain the presence: of the witness for
the trial.?® When the trial counsel dis-

agrees with the defense as to the ma- .

teriality of the: requested -defense

-witness testimony—and thus as to the

the necessity .of obtaining his presence

at the trial—he will present the de-.
fense's written request to the conven-:

ing authority for decision.®®

g. Preparing for trial, The trial . counsel bears
the full administrative reSponsibﬂlty for pre-

paring the courtroom, copies of the charges and

specifications for the court members, and securs
ing the attendance of the g.ccqped o

5. Dirties after trlal 92

iy mcm%h“nu *rhwﬁ

% Id., para. 44f(2). 5y

# Ibid,

o Gee UGMJ A!‘ .' q!l). !i! ) .

=865’ ‘U‘dMJ‘ ,ﬁg v ln‘o. A}t §7-108, para, 13-41 to 18-84

(0 May gy’ 1o, obtaln funds. for witnesa fees for
civillain wltnesﬂ%" %%

“Unfjed mé*,{# &f‘ "g‘ h, 8 USCMA 446, 24 OMR 258, uem
se DA Pami m, :ﬁﬁq. ss-sg (Jun 62). . -

" 8qs MCM, 1081, Dara. 44f(2), 11be, )

o1 Id,, para. 44(8) 6 ¢ nore complets ‘discusiion of these duties,
see DA Pam 27-10, “The Trail Counsel gnd- the "Defenge (}ounse]'r
43-60 (Nov 62).

1 Bog g‘g?ergllv i 8?1‘!;] , MCM, 1081, - parn, 44‘. QE, 83 (trlnt
ecousal’s dutisd boncer ning autbentication of record of trial)

o= B S
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.:f--'S_ectiOn_ V.

_‘ 1 Consultatlon wlth the accused Asg soon:as
» he is: appointed, the defense counsel ‘will con-
L sult with the aceysed with a view to preparing
. the defense, unless individual counsel is re-

¥ quested.™ “Coungel shoqu endeavor to. obtain
- full knowledge of all the facts of the case before
1 advlslng the accused, and he is bound to give the

. accused his testimonial and other rights, re-
i gardlegs: of the-aceused's intentions to exercise
“thesé rights? When theré are ‘joint ‘accused
b the defense’ counsel should ‘examine thé:case file
.(before consultmg the accused to deternhme
 flict? of * interest:®? In th_is Wy, 'should he 3be
: disqualified: from': represeriting, ~the - apcused
o jointly, he is' not disqualified irom bemg ap-
. pointed to represent ohly“éné'of the defendants
. since: he has never. consulted’ w1_1_;h the others,®
. If 'the possible conflict. of interest:in'the de-
L fenses. of ‘the respective. joint :accised is not
¥ dlscovered until. after- the- consultatlon, the
f _defense counsel must so adv1se the accused o0

_2 Prepa.ratlon for trlal 100

“procire the presénce of material ‘defehse wit-
b nesses;% .If trial-counsel HQisagrees with' de-
 fense counsel ag torthe nacessity: of the defense
| Witness’ presence atthe trial, the; matter,will be
| submitted in'writing to. ‘the converimgva.uthorlty
 for the latter’ 8 personalidgeision; or to:the law
 officer if the. court has :alvaady.‘eonveied. o2
t According to the Manual; if-eithen: pamtyxoffers
to stipulate to the testimony iof thers
wahose ‘presence: ig: requestod ioy{ ﬁh

] L‘-"See genemlly DA Pam: 2‘7-10 ch 8.
“#i5ee 'MCM, 1951 pars. dﬂd [

| 9 Idi, pare: 481 Con P vt

E wpid, B

[ #'8e4 DA Pam 21~ L k2e, T

E (80 800,V itnfra, -

3 WSee MCM, 1901, pera. dﬂc L

b g MOM, “1681, ‘phra; awv DA~ Pam @710} 74

| accused his candid opinion of the merits of the
1 case.”  The defense counsel will explain to the

3i Securing ‘Wwitnesses. The trla.l counsel Wlll '

o ﬂﬂa ,5

PARAGRAPHS -46-48, MCM, 1951, DUTIES: OF THE DEFENSE COUNSEL
PRIOR TO TRIA@L‘"}

. w,, j\ ¥
party,nt'he latter ha.s the burden of showmg
thatihis-cage would be clearly prejudiced by the
w1tness absence from. the trial,1s:

The legahty of this provision, when apphed toa
mat‘élﬁi_ale defense witness; is-extrémely doubtful,
for. theOode provides that counsel for each side
“f.*.lrwa]lr );w,ve equal.-opportunity to -obtain wit-
-fnqgges o The Manual allows the trial counsel
to make h1s own decision as to the necess1ty of
the’,‘agttmdame of & prosecution witness,% but -

) __‘ove allows him to object to the
-l quest. for a witness’ presence Prac-
. $ically,; & refore, the trial ‘counsel cannot be
..foveedr to; forego the presence of his witness.
. throygh’ a’ defense offer to stlpula.te, whereas,

- aoeording to. the Manual, the converse is not

.Mtx;};ﬁ,: unless, the, defense can show prejudice
therehy,. This daes. not. seem to.be “equal op-
. portunity.to. gbtain ,w:.tnesses :

I g dtror *to refuse o subpoena. a materlal
Cand Retessary: Witness' requéstéd by the defense.
Tii~the Tewding tade on this point, % accused

© ‘wag the officer” i charge ‘of ‘a post eraft shop

~ dnd had filad false overtime reports .on enlisted

employees, to- réceive’ ﬁndlrectly overtime ' pay
to ‘which' he Was not entiﬁled by’ regulatlons

" He malntamed he had- béen doing: this in re-

. liance on ‘theé aSsurances of his predecessor that

* the ‘practice was ¢ustomary and‘ proper. The

accused requested the preséence of another offi-

. cer. (by then 1200 miles away) who he said

would festlfy to hearlng this teéhmqhe sug-

gest hE by theé, predecessor‘.Accus 'y fequest

' h thg law

defenss. Tt suppOrts
‘fégghf mtohduct whichi ¢on-

'Aﬁtheasspeclﬂci intent nee~: -

W%ﬁb“ﬁwp iding of larcely

Afateusad nannot. ke dorced to. preseniz the .
%ﬂﬁi’ﬁib‘hﬂf&"h‘mateﬁal%vitnoss. *’bY‘Way
ool atipwlation- or: deposition. On.: the.een+

'Mr

3 :




‘trary; he- is-erititled to.have the witness . -

testify directly from the witness stand in
the courtroom. To insure that right Con-
gresa.-has.:provided that he “shall have
egual : opportunity - [with the prosecution
and the court-martial] to obtain wit-
nesses.’” 107 g

The witness, however must be mater1a1 and

necessary, and the¢ defense has the burden of
showing that this is so. Thus, in- an assault
case,1%¢ when there was no admissible evidence
raising the issue of self ‘defense, witnesses re-
.quested by the accused were not found mate- .
rial and necessary ‘when they ‘were expéected to .
testify ofily to the vlolent character of thex
vidtim of the assault 109 ’

Sectlon V PARAGRAPH 48, MCM 1951, ADEQUACY OF REPRESENTATION OF'
‘ JOINT ACCUSED

1. General The accused in a general court-
martial is entitled to defense counsel who will
represent him in a professionally adequate
manner, and with und1v1ded loyalty In the pre-
ceding chapter it” was noted that the mere

- appointmetit of a lawyer as-defense’counsel

raises a rebuttable presumption that he “acted”

" inh that capacity and is thereafter ineligible to

" progecute the accitsed in the “same case.” Di-

vided loyalty may also arise in’ the defense of
accomplices when (1) at the same trial, counsel

. can_ qgnly. strive for one.accused at the expense

of the other, or (2) at different trials, counsel

- may feel restrained in cross-examining a for-

~mer client who was the accomplice of his
present client, When. there is even a fair. rlsk
“of prejudice to. the accused on these grounds,
a conviction 'will be reversed—so important is
the right to loyal counsel. Whenever possible,
therefore, separate counsel should be appomted
for each joint accused. . o

2. At separate trials, When the defense coun-
sel prev1ously defended the prlnclpa] prosecu-
tion . w1tness, both records of trial will ‘be
revlewed on appeal to insure that the present

, gﬂccused, I eefved full vepresentation, If there

g 8, possil flity that counsel dxd less than he

"»'1):‘ R

e w ro sﬁe. aqa. zom Bup ofs nlted
\%,meﬁwaﬁiﬂﬁgéﬁ mu - OMR 244" (1060), l{ullgatlnc

thut:ge to-adveree witngiion mﬁ ! bk nbsTabsolute Wofistifiitiohal

HEht to-thelt pREned in ,yut

amwwim A QT .w&m

m & lf.a"

onl;r a rlk t to confront -them

‘ could have to defend the present accused by'
. reason - of: his«gual role, then the: case will be |
. reversed .even.though the defense was otherwise

.apparently ‘adequate. The undivided loyalty of
counsel.is. .80 important that. even: the appear-
ance of ev1l n;mst be avoided.11? ~

Thus, in ‘éne case,111 W and L had Jmntly

" assaulted 'C. They were both charged with as-

“sailt; but tried separately W pleaded guiity,

" pursuant to a pretr1a1 agreement, and was'con-

vlcted ‘He . then became ‘the “star witness”

' agamst L. The same lawyer who had defended
"W also defended L. The conviction of L Was

reverSed because of the’ r1sk of inadequate rep-
resentatlon arising from a posslble conflict’ of
interest, The record of trial’ did not show
whether, th:,s conflict of 1nterest had been dis-

. cloged - to. L. After the Court cons1dered the
_ records of both trlals, it stated

Ceunsel must not. represent confhctmg
‘interests; So strong is the prohibition that,
despite the unquestioned purity of coun-

. . sel’s motives, any doubt concerning equivo-

.eal conduct ‘on his part“must be regarded

" 88 having been antagomnistic .to. the best

“interests of ‘his client.”«United States v.

**McCluskey,ﬂﬁ USCMA 545 860, 20 CMR
261. \ N

o The fact that ih aﬁother case 8 defense

.lawsrer represents a Government witness

. agdingt the ateused does not by itself justi-

"fwaaeonclusion that the accused was denied

e 1 v GTROE o, kAl assistande. On the contrary,

Juonly e ingulpy: can. bemade for the purpose of

89 i F
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- there can be-no:doubt about the prejudicial

- nature of the relationship. Presumably,:
counsel was attempting to establish the
accused’s innocence. At the same:time,
however, he'was under an affirmative duty
to protect Walker's rights in a situation in
which the interests of the accused were
directly opposed to those of Walker.!2

that the appearance of evil must be avoided,

his counsel’s possible dlsablllty

The ‘Government v1gorously contends
‘that a perusal of the record illustrates that
defense counsel effectively represented the
~accused - and that his trial tactlcs ~and,

n;?

_ ‘of his former participation. We ‘have often
said that the interests of Justlce require '
that “the  appearance of evil should be
. avmded as well as the ev11 itself.” Umted
_.States v. Hill, 6 USCMA 599, 20, CMR 315;
__ Dnited States v. McCluskey, supra [6
" USCMA 545, 20 CMR 261); United States

v. Walters, 4 USCMA 617 16 CMR. 191.

It is unnecessary to don presbyoplc spec-
 tacles’ in this case to find the appearance

. of _e\’ril‘j—_it is readily appdrént to the naked
eye‘. ‘ B
Other than the slngle d1sclq,aure by

. Fields [the prosecution witness] fhat the,.
. defense counsel had prekuely(rqprepented
him before a court-martial, the recoxd 8.,
 silent as to any indication that the ace

knew prior to trial of counsel’s’ cenﬂm‘g?gg‘

sented by this counsel Paragraph 480, A
. Manual for Courts-MartlaI Unite Stateﬁ,

- 1951, in- discussing the duties of defense "

: coqnsel requlres that an a.ccused be .in-
e HaOMA “foa, 167, ‘4h oMR 148, 171, - :
1 Uhitked ' tntds’ V. Thorhtbn, ‘apha n. 1100 -
14§ USCMA 57,561,008 OMR 981, 1886, i1 o o e

fGofr:oood.,, ;

In a similar case1® the Court emphasized

- and again stressed that the record of trial did -
not ' show whether accused was informed of

strategy were proper and correct Th.is y
. :,argument falls short of the mark because .
the test is not whether coun_sel could have -

_ "1nat10n‘ or 1mpeachment of his foﬁn r..
5 cllent ‘but whether he did less ag a result..:, :

Interests and that he cpnsented to be i;epr;e- o

-formed of any interest his counsel may
have in connection with the case, any
ground of possible disqualification, and any
other matter which might 1nﬂuence the
accused in thié selection of éounsel, Good
_'practlce demands that such disclosures be
ma.de a matter of record and brought to
the attentlon of the law. officer prior to
‘arralgnment g0 that the latter may assure
hlmself the accused is fully cognizant of
-the limitations and restrictions placed
upon his counsel. With the benefit of this
‘information an accused can make an en-
lightened” election whether to ‘retain’ ap-
pointed counsel or seek a replacement. '

. We conclude, therefore, that the accused
was ‘denied the effective assistance of coun-
sel'4s a result ‘of defense counsel’s prior  ©
"representa.tlon of Fields.114 '

'-:Thls whole: prcblem is normally avo1ded by
sound; admlmstratlon—-counsel who may have
a con,ﬂict :0f interest is-not appointed to defend
the: nccused or js reh,eved at his own request
ang hefore. /the;trigl, as soon as. the. posslblhty
aty, such 8 conﬂict is.apparent. . : :

‘The language in- ‘the cases above;. however,
seems t6 indicate that ' it ‘the record of trial
showed that the accused. had been informed of
his counsel’s. poss1ble d1s,ab111ty, there would be _
no problem—the accused would then have made .
an “enlightened electlon" if he chose to keep
his appointed eounsel, It may be questmned-
whether this is so. It is impossible for an at-
torney to know before trial the exzact extent
to. which his obl-igation to.a prior client will
hamper his service to the present accused. And .
if ,coungel cannot; know, how can. the accused?‘
True, the aggused can be made aware of the
righ: that. he will - be: map@eqqetely repregented,
but. he- eannot; know, andy probably. could not
appreciate the’ extens ofthe risk. Under such

citgumatances,: itsdgihprd to see how he can
make a1y “enlighitened slection”. On the other

“hafig) ) “goq;;ml ‘ddes nbWw of specific reasons.

whyib cannotidully serve the accused. without .

'beiﬁﬁ‘lmmm%%s prior-¢lignt, it would ‘seem
béstefor.him not.elmply to inform the. accused, .

bu‘t“q‘m%'be ‘¥felleved, The difffoulty: vith: thisl‘ :
réng6ning is-that the aceused tight prefer.to.be
defended, by -an 'excellent ‘lawyer with - some\ ‘



disability ‘rather than:a journeyman who has
no handicap ‘othéy than limlted talents.

Presumab paragraph 480 of ‘the Manf l-_—
prov1d1ng onf’ that counsel mform the accused
of any poss1b1e dlsablhty that might 1nﬂuence
him in the selection of counsel—-rests on the
assumptlon ‘that the decision is best left entirely

‘to the accused. The dﬂemma is that if coupisel

does not know the exact extent of his’ ‘.lmplta—'
tiond, the accused ea.nnot make -8 truly en-_
11ghtened electlon," and if counsel ‘does know‘
he will be deﬂmtely hrmted then, by contmumg,

he is permitting, ‘the aecused to be. 1ncomlp1ete],y_: SR ‘iﬂ '

—perhaps 1na.dequately—-—defended

i sii

' Possibly" a. ,useful ‘distinction may be’ drawn*”
between appointed defense ‘counsel;, and ch;;nsel‘ :
retained or selected by the- aCcused It wolild:
be unseemly to allow the accused to schoose d“--
be inadequately and lncompletely defended y
appoifited ‘covrizel: ‘Not: ohly the" accused, Bt
also the bar, the cotirts; Congress and the" pdbhé”-‘**
have an”intérest in’ msdrmg that cotnsel” filly:
and “ethically represent ‘the "niilitary a‘ccuﬁe‘dv”
whomthe is- appomted to defend. If thie" “apﬁeaﬁ«
anice of evil” is truly’ to be aveided; doutisel
should withdraw from a situstion in which B’
ca*n.not g:we undiv1ded loyalty to, hls c11ent i

The ldck of dmc]osure on the record of tr1
in.the’ Lovett and Thornton cpges - gave' the l
Court an easy way ' iout, Even if there had béen”
dlsclosure, ho‘vy,e\fer, the result migh‘t well have'}
been the same for the reasons noted above

3 At same trial When an. accused at a jo1nt‘~_
trw.l moves fot'a swemnoe of trials on the basis:
thét hid defense is” antagonistic to that ofthe
other“aceused, he may be tequired to- establigh
tothe law officer’s satisfaction that the defenses
are, “ifl ‘fact; antagonistie;® Even'though'the
seVerancé is properl&‘ d’eﬁled ‘h0we'ver if there*

ti'

uféeeg ottt Ghates
(1988 piéh.. X1t g ; .
110,600 -GM. suggg King, 17 MR 423 (1954) .T was jolnt}y tz-i
wltti K, with K% Gondent. w and 'S were appo{nted défehse anll"
miﬁtmt*aef&’nm Biidinel: fon- Hoth -3 and K. Hhving ipbesibly erspd;.
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is ahy -#isk-that an‘accused will be prejudiced
by ‘having: & single defense counsel’ represent
all- thd adelised at the same trial, then separate
cotineglishould:be appointed, and in any:event
the dtonsedsisrentitled toia contmuance to ob-
tamt‘ilrdivﬁdual counse] 116 -

mm#ﬁgﬂ?ﬁumas sthe, findings. - In . fact, . the

Py

d angd tried for misappro-
_ Iw g‘g{ii:'ended by one

N o

{dut a ‘punitive dis-
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. prived of the undivided loyalty of his coun-

; sel, Although counsel may not have been
aware of hig impropriety, a proper under-
standing that he must at all times serve
the best mterests of his client would have
served to. avo:d the conflict.18

The mere fact, however, that co-accused’s
defenses are not the same does not mean that
their representation by a single defense counsel
was inadequate; Also, the result of the trial
may in some cases reinforce the inference that

0 Section VL.

In1t1a11y, the Court of Military Appeals pre-
sumed, absent evidence to the contrary, that
appo1nted defense counsel performed his duties
diligently. The Court took cognizance of the
{ unfairness of “Monday morning quarterback-
| ing” trial tactics in the calm, unhurried forums
- of appellate proceedings. Thus, at one time, and
} even in a cap1tal case, the Court had stated:

- After appointment of counsel, as re-
quired by the Code, an accused, if he con-
tends  his rights have not been fully
protected, must reasonably show that the
proceedings . . . were so erroneous as to
constitute a ridiculous and empty gesture,
.or were 8o tainted with negligence’ or

wrongful motives on the part of his coun-t‘-'ﬂ‘-'-

sel as to manifest a complete absence of‘
judicial character . :

Many reéords reﬂect axa ples-o -
ful trial tactics Dbut: counéél”’ caﬁhot-. be
censored for not adopting the West, T ‘ust
be remembered that appellatescounsel.and:

the Court have the ad\_za-nta'g‘e'%of;_:;vleWinfg'

the record after the . verdict > LR BT

The Court thus began by adé‘pt}ﬁ* _‘ﬁh_e |

civilian test for adequacy of" répi*e&en ation.
| This approach initially taken b}'? the C&Wt Was

3 ;?,l,,‘f"i‘f G

= RO IR
g USGHA N'I’. B48, 26 GMR 327, 828, -
1 Unlted States v, Younl 10 USCMA 07 27 GM
“"Uhihd Btetes v. 'Hum'ter; 2 USOMA 87, 41-4ﬂ’
I (1088). . i
= Su Unitsd Statas v. Bill'er 2 UBOMA 291' 8
E (dedth: dase) { 'United States v. Wileon, 2:/USDMA 2441/ OMA ‘ds
| (1988)  {same). In Wilsodi, it was. held :that, Anadequata rbp;:q
j tion , was not nhown simply, beunuae counsel hed: nrily oqe 11]“ m
' conauiltation. swigh/ “the acdoakd prior to telal 0
. m ' Bee . UOMJ, -Arxt. 70, S PSR
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arkh
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counsel did not sacrifice the interests of one
client in favor of the other. Thus, when, in the
face of overwhelming evidence, defense counsel
conceded that one accused knifed the vietim
after being hit on the head with a rock, but
maintained that the other accnsed could be
guilty of.nothing_.more than simple assault and
battery, no prejudicial error was found. The.
Court laid great stress on the fact that both
accused were given identical, falrly lenient sen-
tences. !t ,

INADEQUATE REPRESENTA’I‘ION OF SINGLE CLIENT '

soon followed by other dec1s1ons in the same’
vein.!2! Perhaps it could have been foreseen,
however, that while the form of this doctrine
might remain: the same, the actual operation.
of it was bound to change.. Any viable system
tends to respond at the peoint where pressure
is applied to it. In civilian practice, the attorney
who defended an accused often represents him
on appeal as well, and might naturally be reluc-
tant—before the appellate courts—to vigor-
ously attack the adequacy.of his ewn perform-
ance at the trial. In the m111tary system, how-
ever, entlrely dlﬁ'erent appellate counsel is
appointed for the accused.’?2 This counsel was
not at the.trial and generally does not know
the' attorﬁey who defended accused below. The
mlhtary system, therefore, tends to invite the
charke "Bt ¢ lnadequate representation as  one
morg" s’t‘rmg in ‘the bow of ‘appellate defense
colnasel, Presaure was applied at this point, and
the Court responded.

Two years after its initia) dec1s1on, the Court
rad1cally changed its approach to this question

in" United States v. Parker, 6 USCMA 78, 19

CMR 201 -(1955)—a capltal case. The Court
gave lipservice to its prior decisions, but found
inadequate representation under circumstances
that ‘would have satisfied jts previously ap-

nounced standards.. In the  Parker case, the-
. Court used a techmque that it has sincd fol-
lowed -in similar cases—that of. seizing on: one -
critiéd]” shortcoming in the: défense, and rein-
. Foreing its dec1s1on with. other shortcommgs in

) thg, defens "which, taken' together’ with th(;

!.‘
{

prmclpal faﬂure, deprlved ‘the. accused of :ade-;:
quate representation In Parker ‘the Court was

852,




most Severely critical of coisel’s failure to . ’Governmbnt’b eﬁdé’née wasito the con--

attémpt to avoid the death'&entence. In addi- 7 thary atid ho evi&énce Was oﬂ'ored to
tion, however, the Court recited other factors‘ © tefute ‘this w1 1
tO bolster its decision: : (8) Lastly, ‘the Court cr1t1clzed defense -
(1) Although not conclusive, there was ~ counsel’s failure tO request 2 contin-
some evidence that the defense counsel uance to properly prepare the case:

. interviewed the actused only once, for ' It would be. unfair in -every

- 80, minutes, and then only 3 days be- . - sense of the word to hold-against

. fore the triales - : ‘.- . an accused the fact ‘that his ap-

(2) The Court “sense[d] from the cross- = = pointed counsel did not see fit to -

~demand- the time. necessary to

examination of Government witnesses .
prepare properly for the trial.-

that. defense counsel had not consulted
o with them prior to trial as- their an- ‘The attorney is the advisor and
- swers to his questions, for the most the accused must necessarily rely

.part, strengthened: rather than.weak- Lo on him. When the record shows
ened the prosecution’s case.” 14 the former falled we_are not

(8) The: defense counsel did not conduct - _prone 1330 let a death sentence_
- a voir dire examination of the mem- stand. SR
bers nor-did he exercise any challenge Parker was a rape case, and the dlssentlng
for : cause or peremptory challenge, . judge took the: Court to task on its:principal
even though the court was specially + objection to the defense—the failure to intro-
appointed -and unusually h]gh rank- -~ duce evidence in mitigation to avoid the death
et ing e sentence; the dissent noted that any attempt
*(4) During the taking of testlmony only to present mitigation would only have invited
. ivtwo objections were made,128 - rebuttal by the prosecution, to the effect that
() "No instructions ‘were submitted ‘and 1) the accused’s commander rated his service
o 'an e}ti;eptions Were ‘taken to those unsatlsfactory, (2) the accused was marrled—
iven m one of his children having been born. prior to
his marrlage, and (8) he had contracted vene-
real disease. less than 6 months after -his a.r-
7y i R L@S FE ~ rival overseas: ‘
‘ ( ) ‘ [MF}RWW% igi“‘the fagt t}}a’c defense I have & feeling that the ma,]onty is dlS-
colmggl «iBuggested undue . mﬂuence_ turbed by the death sent Th 1
: fess th e v sentence. They wou
IR ‘Qﬂpg?ﬂ’ # ?’ ,ﬁg@yﬂgﬂ o “ﬁ% B like it reduced but are unable to accomphsh

“-;-“{p.

" it Bt S B bglgny e that purpose short of a rehearing. %!
‘b USCM 75, ! '
g ’Usouﬁ ‘w%‘lﬁ% &%
U o eno ot
ave . @), H O
" probitng.”" o “di 91? “g {itag‘;‘& £ oy

i : &
e { ti“*"i}h“‘"?t" el Nonetheless; subsequent capital cases: 1nvolv-
; WHS  ing theissue of:inadequate representation -be-

gan’ following inrbhe footstéps of: Parker, with
gl pon. counsel’s; inade-

¢ u gi Eﬁ sentenee 182
o : * e Iiﬁz’?l‘ti qn., extended
pl uilty pleas pur-
suanw:g; mﬁuinlmmemem The first in"this

. ;-;i’lg%vhlch" the accused”
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counsel present‘dd'rio evidence in extenuation- light, is shows receipt-of property known -
or mitigation, nor did he make any argument to be stolen. . .. - e
- or statement calculsted to lessen the sentence. The second matter which is especially
After the court’s b minute deliberation, it re- noteworthy is that the circumstances sug-
turned a sentence to dishonorable discharge,  gest “the court surmised from the ac-
total forfeitures, and 2 years confinement at — cuged's plea of guilty that he had an agree- °
hard labor. On appeal, the accused contended teht ‘with the convening ‘authority as to
that his defense counsel was negligent in failing *  the maxithurn sentence and abdicated their
to inform the court that he had absented him- ‘fyniétion of adjudging an appropriate sen- .
gelf, as a last resort, to provide for h.,is pregnant tence in‘the case.”’ United States v. Buck-
wife, The Court held that inadequate repre-- land, ‘CM. 894624, decided February 19,
sentation may be found when the - accused '1967. We'-need not make a specific ruling -
pleads.. guilty in accordance with a pretrial ort this peint, but it is appropriate to point
agreement, and no matters in extenuation and © oyt that there seems to be a-disposition on
‘mitigation are presented although ‘the record the pft. of ~courts-martial, in cases in.
and allied papers indicate such matter and are ~ which' s plea of guilty is entered and no
supported by the accused’s unrefuted posttrial — ovidenes’in mitigation is presented, “auto-
affidavit. In this case, however, trial defense . m ally '[tb']; conclude that the accused
counsel refuted the accused’s affidavit, and the ha '—?ﬁiﬁde{.ﬁ ‘prétrial agreement as to the j
case was therefore returned to the boasd Of - Gmtauice .. [therefore, they] ses Ro real

review for the taking of sworn testimony and )urpcisTem their devoting time and. effort
determination of the fssue. ~'tp consideration of an appropriate pun-
In_anothe'r case, 3 pursuant to a pretrial ‘ishment.".". . This d’isposi_‘i_én‘ appears to
agreement the 20 year old accused pleaded be connectéd with a tendency on the part
guilty. to charges of a 3 day AWOL, failure to of:defense counsel to present no. evidence,
obey an order, and separate larcenies of a and to make mo argument, in mitigation
Government telescope and riffe. After the find- ‘when there:is an agreement with the con--
ings it was stipulated that the rifle was stolen * véning authority on thé: plea and the sen-
by another soldier who told the accused where ‘tence. The. latter ‘practice has - already
to find it, Defense counsel presented no evi- brought a number of cases to this Court -
dence in extenuation and mitigation, and made on aclaim by the accused-that he was
“no argument on the sentence. After B minutes inadequately represented at the trial. See

court adjudged a maximum United States v. Allen, 8- USCMA'604, 25

.......

deliberation the ¢ 1

sentence of dishb?ff()'f'#blé"_ ‘discharge, total for- 'CMR 8; United States v. Elkins, 8 USCMA

feitures, and cotifinement at hard labor for 10 611, 25 CMR 115 ; United States v. Armell,
' t] '::{"}’l'ai{g"g_ of lar- 8 USCMA 518, 26 CMR 117..The issue has.

years and 7 ':rndnths.‘:fj;g}}@b_""ghe;'

ceny of the rifle dismisséd ani ftﬁé@;gr'sg‘i;gtgmed also been raised in this case. A condinuag-

to another 'court-rriartia;l"_fo ‘ﬁeﬁ‘éﬁﬁng on the tionrof..these trends may. require TéEIAM-
R B R NP A A0 L R R

sentence. ination .of, the preotioe of megotiabing

Lo , S ;'A.'s‘f‘:u‘t*'ii S, SR ) TR el R RN
. AR s 7€6 t on the plea. and the. sentence
Two. things stand out with spegial.gladsi, !'.qgrefmq? e o 1B o

ity. First, the accused's plea'qgé)f&gguizlt}[,crmﬁ,'t. ;;@?f%é’éﬁﬁfﬂﬁ’gmfmfxﬁmhog?y

the theft of the rifle is patently Incongighy.. ﬂsué}l\ggﬂt;r%pl‘e?, cases, when the record’
ent with the stipulation as to the “facts.” . f%@i%é@"@iﬁﬁ@faﬁfﬁf‘ﬁ;?ﬁ@-“;fe@S'Oﬁ why ‘nothing

The latter unmistakably shows that the aehl Ve, DS ﬂﬁnﬁa&;ﬁjﬁnsmdé&ﬁé ot -t
l BRSNLEC. e Government- ‘has the

_cpsed' did not-ateal thg .weapon;“l-mrl"gs»wbnseﬁeﬁa art ﬁnﬁfﬁﬁéﬂtén 8, . Gove N 8 th

o o o T burden of showing .on appeal, by affidavit..of
- E,;Ju;;g} ;;&‘tei’;:w\jr:;ke;é‘% ;I:cﬁ;&uz zﬁ’;?min'-'igi eééi'dé'éﬁ‘:-’ coyiigel pr-btlierivise, why such’ matters were:
% 8 USGMA, ot 848-40, 26, OMR, 162-58 - (eromhasly: aCded)s. b mesented. - Thi s o v be.

also Un;teﬁsuig% v. Watking, 11 USCMA 611, 20 CMR 42T ,%%Eﬂ n?ﬁi!'*l?gggznted- ‘This burden, however, may be
(Ohlbt: Fadits Qulhn' 6onourring 14 the ‘result, Judge Ferpteon: werss2 digch Yghd if ‘the Goyerniient. shows, that.the"

" ing: with;the Ohlef. Judge’s serioup. slons concerning fhe qullty 1 3 g o amts omp thi T
ng: with;thy Ohiet. Judie's gerlove; rouervations sonoemnina e WY 1 goferige, duapite lack- of argument on-the sens

ye Al i,

L [ £

pléa program).

AGG 10604 | 87




tencﬂ, managed,19.0btain a.atipulation of testi-
mony. more. favarable to. the accused. than the

actual facts. % . . . .

Finall.\/ ,-.the» Court cr1t1ca11y appraised the
tactiecs. of iappointed defense counsel in a con-
tegied, noncapital case. 3™ In doing so there is
some indication that the Court has modified its
) holding: in Huniter by emphasizing the higher
| degree of performance expected of appointed,
; as distinguished from retained, counsel:
| By that broad language [the opinion in
i Hunter] We did not intend to be under-
stood ag saying that the highest degree of
professional competency ig not to be ex-
| pected of appointad defense coungel 188

The Court’s. prlnclpal critlclsm of the a.ppomted

! J udge Lat1mer in his dlssent argued (1) it was
B a questionable tact:c to raise that defense on
’ the merits, and (2) even if it m1ght have been
% raised it would haVe resulted in a more severe
1 sentence if accused were convicted.

\

!

- Because the problem of “adequate representa-
tion” ‘has become a potential hazard for every
military ‘lawyer, it.seems wise to attempt a
broad assessment:of the current:status of the
law in-this: area. The Court has:been concerned
chiefly with . errors of omission .rather than
commission. While it has found inadeguate rep-
resentatioririn &' failure to act, it has seldom

tinetion may be seen in one. fairly extremu’case,

e ol

(1858).

18 9 UAOMA 001, ‘904, 26- CMR 881, 884, QA

10 A series of {ll.considerqd. questions. end d Ing F‘QP?N"o
however, might indicate 1o the Court that counsel had not prapared
hie case adequate]y Gompare Unit.ed St.ates v. Parker, aupm note
194, : s

a 49 UBCMA 74, 19, 80 CMB. T4, 79, Note that thie cage involved

Ty W ,hg.repudiates the Fete at the, trial;
' ol

defense counsel in Hafme was that he faﬂed to

criticized ill-considered action (such gs de felide
counsel’s. asking. the witness a - question! ﬂha_t‘fj‘
elicits an unfavorable. ‘response) .18 This idig- -

180 Sog Unitad St-atee v. Serlouls, 8 USCMA 148, 25 0MR: 410 -

1 United States v, Horne, 9 USCMA. 601, 26 cMn sélF (mh) ‘

#United States v. Winchestar, 15 UBOMA 'u, 80 CMB. 'M. (:961) :

inadequacy of ‘Individual eouvinel; The ‘Govérnment ‘appellits counsel
argued tor“aﬂlnnanee on- the ground, that the Jaw sorutinizes: the .

ne renudluta his” euunsal but - -

consiAstation on the. sontd SIS
-he&%hﬂe* ‘restitutidff* 6 , "

-oaf

in which two accused-——Winchester and Weems
—were charged and tried, at a common trial,
for larceny,M? Wmchester pleaded guilty, but
after the Government and Weems had presented
their cases, Winchester took the stand—agalnst'
the advice of his (mdwzdual) counsel, and over
the objection of counsel for Weems——and testi- -
fied that he was the leader in the wrongdomg__
and Weems was an unwilling participant. Win-
chester’s own counsel then told the law officer,
in open court, that he wished to be relieved of
his duties as counsel because he had reason to
beheve that “this witness has perjured himself
and I will not be a part and parcel of it.” The‘
law officer, after probing counsel's’ attltude, '
denied the request. The Court reversed for
1nadequate representatlon, but not on the
grounds of thls statement per se: '

The convening authority and the board. :
.of review merely considered whether coun--
‘sel’s. allegation of perjury led the court--
martial to impose a more severe sentence
than it would have otherwise adjudged.
That is not the real question. What is at
issue is. whether counsel's’ belief in the
falsity of the accused’s statement so under-
mined his representation of the accused as
to amount to an abandonment of the cause.
What better indjcation of the answer - to ‘
that quest1on can we look to than counsel’
ownh words. In open court, he represented )
“that while he wag w:lhng to try to be fair,
1t was, “apparent that 1y k_['he‘[[-«twdul,d be.

lab: ;ﬁ: ,urrde}'”;}e am% _h‘ dgfﬁcult;es”
o ’le% awfét “b?f‘t gt be
pde 8, 1R, Rl R e r{ﬁnees of his
rCoN gt ‘agolse h lhnng, and
}}?‘% q 1re.t vﬁg}ny possible
i n%’e‘ ‘ 50 mony, etand

) stark‘ly, that his

ot 88 gtrbﬁgl?-; g
represeitatipnt w. Vo t‘ééd ‘during :the

séfiteride’ fpﬁé!sél o8 4 " ¢ iltes' on’ the .
appea’rance ‘6’F 'ff Sivg e _.'1?8 l*hahsm 141
N i T]i,@f! i

The Count hasﬁbeemmmlﬂy cencerned w1th
defense counssl’s. aaﬂuﬁemwmwe for a.lighter
sentence. For instande) a“larceny case, the
Court, reversed Wh@bﬁ;ﬁﬁlavy‘mr counsel had

MR- attention--for
Pl that the accused_
e $1 699 .10, “9_ '
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Similarly; reversal followed' when, during pro- -

ceedings on’ the sentencs, defenge: counsel failed
to  appraise the court that the aceused had al<»
ready been tried and: punished for the" samel:
offense in:& civilian ‘court:!4#: These cases: fall

into a fairly intelligible pattern. They indicate *

less than ‘full. effort . ofi-the part of: ebunsels

Inaction has' alsobeer cr1ticlze<z’li even ‘when '+ -

dehbefrcwe, however, such:as whert coiinsel did
nét allow his client to take the tand, or preSent
any ‘evidence in mitigation, for' fear ‘that' h1s
client might: for the ‘second time repudiate 8
negotiated plea of gullty Th1s 80 dleturbed the
Court that 11: stated

R

L It 1s astomshmg

by 4 désire to avoid' glvmg the accused an
opportumty to contravene h1s plea of
llllty : o

sentence, Tor the condpet of counsel is such
that it impugns the va.hdity of the entlre
tr1al e _

- hus, the attorneyg. a.ctlon on the sentence

may'be taken to reflact the attitude with which .
he represented ‘the. a.ccueeq ‘at prev1ous stages
_of the proceedmge And  the dellberateness of,
‘hls strategy ;does : not ”néc'essarlly jnsure its
- “adequacy” 1n the eyes of

.attorney beco;nl
adopts a jplan o :

'%T&ab £ gbent
ong'oyvilitle

to aécompany “lils umt overeea ]
apphcatlon Wak" sumindiily deﬁ

%
" Unipad- Bates vy Roapnhlatn PLE UgwA,ag;

T United States v. Rose, (12 UsoMA 408 405, :
(10194 ¢ cannbli el

e T SEOMA 89 R213, 818" (emphasis added).

AGd"bbod -

: . to ﬁnd at thls :
leve], a record of tr1a,1 Whlch not ohly clear__. o
ly depicts improper representation but also '
blatantly proclalms that it was motlvated" o

Underl all the clrcu“msta.nces, the error-“ S
goes to all the. ﬂndlnge of ‘guilty and the

ourt Moreover,

e Yy Btely “‘%ﬁ‘{%’& &?cm 807, 30 (OMB 213 uiéédmmu

grbunds ‘of. his - previous conviction for. ‘deser--
tiom. ‘Cemfionted -with this action, he deserted’

- agginiAfter . long period .of- abserice, termii=-

nated: by -apprehension, he was tried for this

‘desertion. He pleaded guilty, pursuant: to-a

pretrial agreement and, during the proceedings.
on the sentence, his appomted counsel chgse to.
1nt}:@§. Cf

accused on'the stand and ¢ elicited-from him that.
the, Ingdhe,g.t grade. he had a.tta.med ‘was-that of
Stq?ﬁ Sergeant and that, subsequent to desert-
ingy. he hp,fi,iolqtamed B lucratlve cwllla.n job,

at Wihlqh hig,employer would rehire, hlm. De-
1.eoncluded by argulng to. the court ,

that b soused deserved special conmderatlon_l

‘becp,u:g }]Qy,hﬂd‘ attained “high standing in the

mllli’cg}ry con;lmpmty” by .virtue of his statiis’
-1851oned officer—

'resp; ¥
retlre,“;;]elibera €;..vote, reduce the sentence: to!
Tl ggand announce in.open court that it had:

90 appeals; ppeinted defense. coupgel

ﬁlqd an aﬁdqv;,t,assertmg the, correctness. of,
his eourse of action.:ihe, stated that he had not,
mtrodupe,q evtdf;nee ooneernmg the circum.,
stanges, of, the, offense, for. fear of exposing the,

accused’s p];lor lcgnwctmn (and suspended, d1eg .

honogable t;h,egh,arge) for desertu,on A ma.Jonty )
of the Court reJected defense coungel’s explana,- "
tlon, and reversed for 1nadeqnate representa;-
tioq T TONTRNS L I R
It may be that the eeleotlon of the alsia
herna.twes of evidence:is the lawyer's:sur-« -’
. g8t tost: That this lawyer. farled thexrémwn i
. be noedoubt “Adter: m;soom;ewmg the nas o
fc,qqﬁq of. the, mnqlﬁsputed \évidence: eveﬂablef.:-‘t'
wifewr o

”‘m‘ ¢ 6. vejedtid ibdin: favor-lof,
tqhestiem‘momhde@ +dliefityistheramswérs - fo

DA LW cteprlved of .
{ :_%a canssidered jﬁ&g
casé .

e4no ev1dence concernmg the cu’cylm-__g
staness. of, he offense. Instead; couneel put.the. .

0 #an office not- to: _
' ll*ghigly, an. ofﬁce of honor that demands; :
Y fb,eﬂtcou;g't-m,;-trtle.l took 11 minutes:to-.

therymaxrmum punishment’ for ‘the

e
WWMM@W&% 1By this, updoxtunate -




This:language appears very-strong, and may
seem to0..contravene the Court’s own prefatory
remark-that, “It. is not our purpose to gupplant
the judgment. of counsel WLth our own ideas
of sound trial tactics .

It is quite possub]e, however, that the Court
assessed the situation as one in which coungsel

negotiated a fairly lenient sentence if the ac-
cused pleaded guilty, _and then sirply “rolled

over and played dead” at the trial.

It ig still true that “adequate” representation
is not synonymous with the “best that anyone
could have done.” Nevertheless, it must be ap-
parent that in courts-martlal “adequate” haa
come to mean “zealous” ‘and
Counsel who is lazy or acts in bad faith will
be deemed “inadequate.” Diligence alone will
not protect an attorney, however, nor will ‘the
mere deliberacy of his tactics. To some extent,
the correctness ‘of his Judgmentl will also be
considered. This posés & 'serious problem for
military defense counsel, especially when, in
good faith and'in his best judgment, he chooses

a course of limited resistahce Some of the °

Court's - language might indicate that an at-

torney must fight all-out on every point, to
avoid the risk of censure by second guessers

who were not at the trial. This cannot be 80,
of courde. ‘The lawyer must, -as a practical
matter gain a measure of credibility in the eyes
of the ‘court members, He needs this to per-

suade ‘the court that his case is valid o hig

opponent’s’ dublous, and, if necessary, to per-
suade the court to impose the least severe
appropriate sentence. Togain this credibility,
it is -often wise for him to. concede the incon-
trovertible, and concentrate on the weaker as-
pects of the prosecution’s case. Even more, he
may be wise not to object to every single item
of questlonably admissible evidence. The«lawyer
who spends a great-deal of the court’s time in
obJecting to minutiae risks giving the impyes-

gion that. he has nothing better to. argue. about.
A ,small-scalq but knottY example of thef'

pomtq rnentioned above is the cage in which

small ifem of inadmissible and damaging testx-‘ '

mony erlqes in .the course of a prosecution
witness’ answer. The' item. itself was unrespon-

give to- the queegi?n psked I8 ;lefense eounsel ’

thinks that’ the court members, mpy, not have

70 .

“reasonable.”

‘possib

heard it, or appreciated its damaging. character, ;
should he nevertheless object ta it as inadmis- |
sible? Presumably, he might also ask the law .
officer to instruet the court members to disre-
gard the statement. If he does this, he is tech- -
nically correct, and will never be criticized for .-
failing to make a vigorous and zealous defense, -
The fact i3, however, that if the court members..

did hear the statement, and it was damaging,

they will not be able to forget it—certainly not.

just by being told to.-And if they did not hear-.
the statement or appreciate its . impact, objec-

‘tion by .counsel and the law officer’s instruction
to disregard it will undoubtedly call their at- .

tention to it and magnify its damaglng effect

in their minds.’ In this" mtuatlon, however, the

attorney who deliberately chooses to “lay low,"”
in good " faith,’ ‘and with a view to the best

‘ 1nterests of his chent may open hlmself up to

censtire.

A larger example is in the area. of gu11ty

_ pleae—-the context in which most cases involv- -
ing charges of inadequate representatlon have . .

arisen.If the evidence of guilt is 1ncontrovert1-l
ble and the possible sentence is fairly severe,
counsel may be well advised to recommend to
his client, that he be authorized to negotiate a
guilty plea if he can get a guarantee of a fairly
lenlent sentence as the maximum that the con- -
vening authorlty will approve. Guilty pleas
are accepted by the Government because they
save the time and expense of a trial on ‘the
merits, A reduced sentence  is ‘guaranteed, to ..
encourage the accused to plead guilty, and be-
cause, .aside from other ~independently - miti- -
gating or extenuatmg' c'ii'cumstarices that may
be present, the very fact of g’ g‘u;lty plea indi-
cates sbme element of remorse Tn ‘addition,
the court members apprec‘late a %uilty plea—
if the accused considers lhmself g‘ui Ity—because
it saves their time, 1 ”:ot uiq 08€, however, that .
desp1te mcontrover_ "I“”" ;‘and the ac-
cusfedgs own prlvate a(im,l.gsfg of guflt defense
counsel recomrhen & ﬁh '3 tpg accused plead not
guilty, ﬁnd gene;rateg fvﬁ }pnptracted but fitile
tmal, replete with chwllenges to'the court mem-
bérs: (even though Weak and groundless), uses
every& oesiblesdelar;gdng*taetic ‘and makes every
$8 Yobjaction’” to" ‘evidence, regardless
whetherl the ma‘t;terq -are impoz‘tant or’ the ob-"..

Yoo
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| jections well-founded: After the accused is con- -
 victed, and counsel rises to argue. for a lenient

| gentence, he may find that nothing he can say

. will perstiade: the court members to -adjudge
| less than a severe sentence. This is not because -
| the members are cruel or vindictive, but be-.
cause counsel has persuaded them only that he -
- is a‘'man who will make any argument, just for

b the sake of putting on & show. ‘He lacks credi-"
bility.: Unfortunately, ‘it is unhkely that any

claim’ of inadequacy would subsequently be
| made, under these circumstances, since the ac-
cused would probably feel that everything has
; been done for him tha.t could poambly have
been ‘done. Moreover, it would be .very difficult:
 for a.ppellate defense counsel. to make out a case -
 of 1nadequate representa.tion on these facts. Yet

defense counsel who.did “less,” in an effort to:-

b make the best of the situation, might be open
| to censure for lack of zealous, wholehearted
| représentation. What should an-honest and in-
telligetit'lawyer' do; to ‘give his client the best ‘
possible servme and yet brotect hlmself from'
| censure" '

There are-no-pat answers to this question. -

- Some:general ‘guidelines can be suggested, how' -

ever;.First, appointed defense counsel should *
make i‘unni’ng memoranda of the number of -

long,; and & summary of what transpired. Sec-
ondly, ‘ceuneel should insure that any guilty

" plea the:aceused wants to enter is provident. 4

-times he consulted with the accused, for how

Th1rd1y, if -counsel -decides upon any overall Y

" course:of limited resistance he had better write.

down, for his own benefit and use, a very good
reason for:it—such matters should be covered

- a8 the’ declsion to enter a plea of guilty, or not .

to raise & *possuble affirmative defense, If a

- plea of guilty is entered, pursuant to a pretrial
~ agresment on the sentence with the convening . ;
- authonity; counsel has not yet fulfilled his obli- -

gations-to the accused with regard to the sen- ' .
tence: knowmg he can do no worse then the , .
neg'otlated sentence, couneel should go all-out.

in-court to: do better, presenting every known .
matter' in mltigatlon or extenuation. If the case . .-
isa caplta.lr ease, counsel should be wary of con-/. |
ceding anything, and must make every po.smble-'_

" effort to avoid the death penalty. -

Sectlon VII. PARA;G\RAPH 48;, MCM 1951 POSTTRIAL DUTIES or DEFENSE COUNSEL :

L Clemency matters. In the event of convie~ -
 tion, a8 soon a8 possible after the.sentence, -

| defense counsel should (in-an‘appropriate case)

 attempt -to secure: the: court members” signa~

tures to-a clemenacy petition prepared by him. 48 -
| This = petition. ‘should:* niot " {rmpeéach “the: ‘gen-= '

 teTice.® Another procedufe, hot ielated td the
clemency petitior (aighed by tdurt'metbers) s -
the so-called:“clemency’ infétvlew:  In' gehiéral

Aoourte-ma.rtlal in the event of coriviction; the'"

accused is customarily afforded the oppo,rtum@y
 for & personal interyiew with’ the gtaft, judge(-
 advocate, o

aecuaed’s personal and family backgroundu \hlﬁw

o N ni)

k Ay iy !l‘k
.t Tor. the meanlnn, eﬂeot. and providenea of the suﬂ B f )
E goherally” kifra, oh. XIV: Melhors, Negotlated “Plegs “dh. Nm}dl «
 CoctorMortial, 20 JAG Journal 105; (OTIAG, New. Sep-02. 71 o
16 MOM, 1981, para. 487(1).

| 14-MOM, 1951 para. My see osses Infia, ch./XIX, hes. g

i 1™ See o&seaﬁaup digougsion: fn DA Pam @7*-1?6-1 Iﬁiﬁal ‘Reviow:'
58, 191, 161 (Jun 82).

| m UMy, Art. 88(6)' ) MOM, m para a8j @y, ey

 AGQ:10004,

or his delegate.1$° This: 'intervl,evvi__ by
 designed to develop information copgerning. thei.

to the Tedard:,

attltude towa.rd the Army, and whether he
thinks he was fairly represented and trled—.-al] Y
of which are to asgist the staff judge. advocate. -
in preparing the portion of his review dealing *™
with sentence recommendations. This interview "

ig not an adversary proceeding, and, unless the "
accused requests counsel’s services thereat de~ -

. fense counsel has little to do with it. He should " °

adwge ‘the’ actussd of thé éxisterite and’ ‘Hature, "
of the proceeding, and of his right toisay noth-~ "’

ing, apd. glvef.ﬁqséh thﬁn aﬂ\fice 83, the accused""g_"' "
requem. s AT {1 d
TRE HW MR rh'l i 1-:"', ‘:“ “E' .
O AR Biriet, TTHE" Code prov1des thet

"
,,,,,

defense counsel may “forward for attachment‘-‘*"

LI

 befidlf of Be accused on review, including any

"ot ,;proceedmgs & brief of such
~ mattersitag the feels ‘should be ‘considered in .

obge’etion‘ to the contents of the record which,

hé, kday | dee

vig

71

&, appropriate.” i, The Court of .
-_Mlhtary Appesls has held that this brlef is to .
. be pegdrded as a part of the record of trial, for
"purposes of consideration by the Court-and the




~ the iséﬁe»’x’ :

. ¥ United Sta

-, {1060} (impartislity of sinff, Judge gyog
v, ‘Fergusdn; & 'USCMA 408‘ 17"’9 f%i

- aneq), P
" med ‘alag

L thst no. wiiiver’ ooburred sincq aoo\liaﬂn ‘talllf

 gOurs) {n

T wm I,u,.,ggav. OM §50164;: 28" Jhn- 1988,

boards. -of- vaview. 1% They: Gourt “hagy stmnglg'

encouraged; the use of this brief,i® It s an

extrenjalyusefu} vehigle. for calling the atten-
tion -of:appellate authorities to-.errors.of law.
thatioceurrdd at _trial; to newly. discovered evi-
dence relating to the findings 15¢.and. Elentence,é“"’= ‘
and to facts that m1ght impugn the. integrity .
of any phase of the proceedings.i%¢ In. theory,

there is. no limit to the matters: that, defense
counsel may include ‘within this brief. In prac- .
tice, however, except when the matter goes fo
the fundamental integrity of the . proceedings, .

appellate authorities will be reticent to consider
matters of fact that were not brought to the

attention of the court-martial unless:there was ;
a good reason for if.. Again, in theory, the brief ..

may be filed at any.time. during- the pendency-

of :the proceedings or even until the time-for ..

petitioning for a new. trial has run. However, .
the longer counsel waits, the less. likely. are the.

appellate authorities to give serious congidera-
tion to.his brief.1s” This is. entirely. sound. Op.-.-
~ derly: proceedmgs can only . be had if - all..
pertinent matters are considered first at the.
lowest possible level. Orderliness of proceedmga-

and. substantial Jjustice often are competing in-
terests{, however, and the more fundamental

exp'ense"?“ f"d;g érl’y pl‘bceedings ' Nevertheless,
to. itguir ,t'fq‘h_‘éi ot ¢f ‘what he 'has to sdy; -
coungel’ ’dh d“’hlg tlef’through the
trial colingd] "lﬁossx’ble Bfter coneli-"

sion of i 1’ éilkabf e'thé sta

i V"Léf

eeae%a -

i iyt Sl g
mweau i :

e . UIn
(1968Y" (neutmi‘gr ﬁ’w"tﬁ

401, 28 OMR 181, (flsli’ﬁi)r

18 Sge, 0.4, Uil %3

(1068) (unauthomed communle satlon et ?'i A

member) ; United Btatés v:: Hardy, ‘.llJUEB'

G B f

™ Hee senerally Unlted Btates v. Strahhn, 8 . noté
“ Bew’ ACM 15004, MeAvdle,. m GMRibogl )

:United States. v, Darring, 9 A 6617 26:
tiited -States v Jones, 0 CMA 00, 28,.0M]
1 United’ States v, Daiving,” “bupre hbte:! 54
1 United Btajes v. Harflsoh, o USOMA: 802, 4
ot Uni ~Btates v, Darrins. hra: nota 158, in b el
' #6qa

oognael by, ;/baye.bebh ‘based’ Oq ph i}lml

sueh x-equestu»
X ésmm Vi Outlhw 9 USWA 8@‘7, 2

"ff“judg‘e;f'

krf !’starf ?:ﬁ'*e‘i:zizf:.a‘;.".‘-

¥ %%Wm; gl pigt
i fai

- :f 355. FhCE t(

advecate and.the: convening.authority :to eon-

sider it 'in their actions. -In any .event,.counsel

wouldido well. to-explain ‘in his.brief why any

new, matters of fact therem were. not ralsed g

sooner..

In ﬁddltlon to defense counsel’s brief to be'

considered’ on review, he may be afforded the

opportunlty to make oral ‘argument’ thereon
before: thé convening authority. This, however,"
is W1thin the dlscretlon of the conVenlng au- -
‘thorlty 180 : i

3y Advlslng accused' of’ hls ‘appellate rights.

The: defense counsel must advise hls convicted
client; <specifically, 'of *his rights to. dppellate
_coungel-inot “generally,” as provided by para-
.graph. 487 (3),- MCM, 1951,35  This :same Hib-
. paragraph of - the..Manual - provides ‘that a

requegtwfor .appellate counsel ‘must . be : made .

“within ten days from the date of the sentence”
to avojd waiver, in-the event that the board

take informed action until the ‘convening  au-

sed; the'more likely it is that appel- ' * ‘thority has acted on the record of trial. ‘Accord-

late authorities will consider it, even at the

ingly, the Court has established the date of the
convening authority’s action as the beginning

of the: 10 day period:16%,In.an approprlate case, -
defense counsel may .properly give his personal .,
opinion as. to the inadvisability. -of accuged’si -
exerciging his right to request appellate defense: .
v " copnsel,: providedithat. when deing: g0 counsel -
‘makes.it clepy.to, his- Slient that it is-his advice, .
and thathisioliant's decigion.nesdimiot be based.

otpany.lisgal cp

nal re_cord of trial just

FUish Lthe . former. with = such

: _mmam& bolioy; @ﬂamst exercis-

fy 5 When. the accused.
pellate colinsel, the defense

‘of,; review has taken final action before receiving .
-hls request for counsel. The Court of Military
Appeals, however, has considered such. a short
time .objectionable, because the accused cannot

-,6?eg0‘ thlé rlg‘ht by
! réssly Waiving such”
f:emént that accu'Sed a

ad’“*’&ﬂ v it ﬂfﬁ%%nﬂas 1i& received i hiy sapa-
'...J{m«f "@Tw%ﬁmﬁém% hungel:” Otherwive;. it Hag. been

" AGO00045




 stated that he need not accept any responsi-
bility for appellate representation.1%

4. Examination of record, s The trial counsel -
| “should” allow the defense counsel to examine
| the record when “undue delay will not - ve-

NEE
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- firsede
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pantide e o
v “ R ;‘iu i
g A e T

TP PR YA IRT VLA TREN

o : R
= 1re JAGJ 1953/9859, 24 Deg 1068, 'r Qqn h wn
ver,’ t‘kw tﬁtre b /elu-e abbperaddn bit'tn"éia ﬁfa::‘é o

sgé g n 198 (1081).

onarally, DA i’arn é#—m-1 hmia‘ Boblots 1814 (Jun

m 1MCM, 1951 . pard; 48!(4). 82e.j. 0] ;.n b e
e tnig, :
. 1 Goe MOM, 1861, anb. ® at bes, Yo for

fmnku héis /esxantind - thie roabrd:: 117 -

Ceinnifie ey

( eo:.;-om :

sult.” 19 If defense counsel, In hig examination,

 redotd 17

STV RIHIRU I 19

hdet at
Pediohn, 12 UsoMa -

f nofkﬂu Ve defensd "

discovers errors or omissions he should suggest
appropriate changes to the trial counsel. The
latter, if he does not concur “should” call these
to the attention of those authenticating the

73 .




‘CHAPTER VIIi,.
PRELIMINARY ORGANIZATION OF THE COURT

References: Para. 1le, 59-61, app, 8¢, MCM, 1951; para. 7-13, DA Pam 27-9,

Section L

1. Time of assembly, The court assembles on
the dafe stated in the appointing order, or
" any time thereafter, at ‘the call of the presi-

dent.! See section II, infra, as to the effect of

holding a trial during unusual times or at un-
usual places ' :

2, Attendiince: and’ sacurity of accused. a.

Attendance. The ¢onvening authority, or other

authority” ‘l‘ta.ving YPretrial custody or command
of the accused is responslble for accused’s se-
curity “and’ ‘dttendarice at the trial in the uni-
form prescfille.d by the president of the court.?

b. Ufmform‘ rResides being in the prescribed
. uniform,. theysdeused must wear his ribbons
and ‘decoratidusi®; It-has even been stated that
in certain-citoumstanees the failure of the pres-
ident to insutei that:the accused is in proper
uniform rnay amount to a denial of due pro-
cess. b . Fagnge

¢. Secm"l‘bgf dﬁ%&k“’While neither the court
nor trial counselils pesponsible for the accused’s
security at’ the ’gi'l *"tney*;may make appropri-

|}#‘|

1MOM, 1961, pars. aof’*“ e R :
*MCM, 1951, pard, o6, Bbe %&Pﬂ. para. §1 e to the respon-
sibliity for providing g}\arda§ %lerks. atd orderliea

3 MCM, 1951, pare, 86, AL
<See NCM 5802601, ﬁ.n\i 7 f”%"é’m (1959). Aacused’s
ee 4 'et’ SHE
appearance in dunnrees) : .tlié pmenue of armed
guards patrolling . the a 1‘ . ‘Goduied of & fair
trial. United States v. .eé.;-,- ' i‘

MR 36 (1968),

8 United States v. Hondersp, QM P,f,ﬁlm’,'gs

7 MCM, 1951, para, 1lo, 60, .

# United . States v Houghtaling;2 ruﬁmm,tbso 48 QMR 30, (1063).
Haa chnpter X, infra. - e R

"See "Kinotto v. United States, 280 F. 24 749 (Bth Olf., 1050),

R 812 (1060).

(I

8% MR 286 (1962),
"ﬁs |

PARAGRAPHS 60, 61, MCM, 1951, ACCOUNTING FOR PERSONNEL

ate’ recommendatmns as to hls restraint; fur-
ther, the court 'does 'have control of the per-
sonal freedom of the accused while in the
court’s presence 5 Thus, if the law officer deems
it necessary, he n‘idy require the accused to be
shackled in: ‘thé “court ‘room.?

d. Absence of accused from tfmal The accused
must ‘be ‘present at all the proceedings. He may
waive ‘this ‘right, however, by his voluntary
and unauthOrized absence after arraignment, in
which ‘case' the court may proceed with .the
findings and seéntence.” This Manual rule is
gimilar to Federal Rule of Criminal Proecedure
48, which, however, applies the waiver-only to .
noncapital cases, and even then does not au-
thorize the imposition of sentence (cf., verdict)
on an absent accused. Nevertheless, the Court
of Military Appeals in' approving the Manual
provision, has found no differences 1n\zo‘1-ving
due: process between it and Rule 4858

3. Preconvenlng proceﬂtwes. a. Info*rma,l in-
quiry of law officer. Before the court is called

to order the law officer (or president of a spes - -

cial court) should ascertain from the" appoint-
ing order if qualified’ counse quorum of mem-
bers, and the accuged are yresent. In determin-
ing the accused’s p esehc!e,}*'particularly where
the accused’s 1deqt f 8y be disputed at the
trial, the law of cet ’sbdld" be unobtrusive in

: 'amag*ing admission.® .
g 1;fp;r enligted: memibers.

i 'ﬁ% &stegl ~members, When

Fhis preliminary in» -

AG0 1bood™

“Uhe dourt mmbets |

-aslanezuhiwd of the mem- -




_ quiry,,. the president may call the . court to
order.10 S ;

b. Sea,tmg of persorrmel cmd the ‘accused.!!

The law officer will sit apart from the court
‘members and accused Wl]l be perrmitted to sit
with his counsel. Members wlll be seated ac-
cording to rank, All other seatmg arrangements
will be as, dlrected by the premdent of the
~court.!? .

c. Announcmg pefsannel af the court and
the accused.

(1) Imtzally After the court is first called

"o order the trial ‘cotinsel will an-

_ nounce: (a) the alleged name of the

- ‘accused, (b) the appomtmg order,

“{e) the names of the law officer and
members prelent ‘and a.bsent 13

(@) During . trial, Durlng tridl, the trial
counsel announces :changes in court
personnel.™ & ... . ., .

|

any other: Opénlﬁg of’'the court the

" trial ¢ounsel' announces' whether all

* parties to the trial who were present
e before are aga.m prelent 15

di Swecwmg re;oorter RN

(1) -Genéral, After accounting for the per-

'sontiel ‘of the ‘court-martial, the trial

counsel will administer'the oath to the
‘official ‘reporter.1¢ ;

(2) ‘Authgmty for: arppomtment Artlcle 28
of the Gode authomzes the Secretary
of a Department to prescrlbe regula-

 tions' under ‘which the ‘convening au-
thorlty shall detai’l or employ court

. 1°MCM, 1961, pargyfla, .

"o MOM, 1951 app. 8, b. 501 o
7 1idy paras 615 - -
[ ..-%jd., pere; 8le.. T R L T
4 "I, e . ‘
f 15 Supra, notk 18, - L T
. ¥ MOM, 1981, para,: | 01d,; 114, app. Be, . 602,
i ‘T‘HGM 1B51, para, T, 49,
O WAR 2145, 18 Féb” 106T.
1 ® B MOM,, 1931; ipara.;:82h, 8%, United:Btates v, Nelson, 3
3 USGMA 483, 13 Grﬂ B$ ngbﬁ)a rgs'al:dinu requirement of ver-
| “batim’ “resbids’ 6t ‘
b0 flae MOM; <1051, pare:48b, o G
I M Id,, para, 82¢, )
3 gy iphrd, Saft
[ 509 AOM aan;. Wilnmﬁs 16LOMR T2 (1984,

.-\'e

cewg ol el

: 1AGO dﬂ,'@:‘!‘.

(8) After adgoumment’ oriitecess. After

[

@l

i e wit oA ghebid] coutt-mértial donvicted |

(%

reporters. Absent such regulations to

the contrary, the Manual provides

. that: (1) *‘unless. otherwise directed

.. =, by the.convening authority, a reporter
. +.. will not-be appointed for a summary

Cies ..o court-martial”, (2) ‘“the convening

.. -authority . . . may direet that a re-
..;borter not be used in a special court-
. ma.rtlalt”“’ The Secretary of the Army
hag published regulations directing
~_that .no official reporter be used at
Army summary and special courts-
‘martial, without first securing, in each
lnsta.nce ‘his prior approva] 18

Fhe. practical effect:.of this regula-
tmn .has been to preclude an Army
- gpecial .court-martial from adJudgmg

L& bad .«conduct discharge, since it

would be virtually impossible to obtain

a legal]y ;satisfactory verbatim record

of trial without the . serv1ces of an
appomted” reporter 18

(3) Du,tws P The reporter’s duties are
o solely ministerial and mechanical,.
. sifge the trial counsel of & general
ufcoucnt is. responsible for the prepara- E
v+ tiofiuof the'record of trial® and the
ve ¢ laiw officen:and a member of the court
for its authentication.22 Therefore,
., the,ifaflure to swear the reporter, al-
. though violatiye .of .Artiele 42(@), is

not. in. itself: preJudlcaal 28

(4) Qualifications.

{(a) General. Neither the Code, the Man-

ual, nor service regulations express

_ any m1n1mal legal requirements as

‘to the skill or' qua.hﬂcatlons of the
official reporter. -

(b) Buw

e b Ttwistrative Cose -

A

s o tnetnug

tinited States v. Mbeller, _
SCM{\“ 275, 24 CMR 85 (1957)

ETHOT TR L) B Up LI}

Beopied ko Rl XHMA
?n hu fai ;mu ll‘U i

* " the-aceused on. charges sworn .to by
steere 0 the wreporter who-had. no. personal
i hocinterest-in the outecome of the ‘¢ase.
He also: (1) entered a secret ses-
s it sl cofithe court-martmI while, it
' Ny WAS, »dehbera.tmgw Fon:: the ssentenee, :




e Swéaﬁ%&“t‘rh?feﬁiﬁﬁéﬁs“’” S

ar
_the taking of &° depmtﬁbi\@% sehibm

r’:
- BUCMI, Art, ‘am HO& “19 g%s pari

"84, b, 502,
- WyQMY; - Art. 23

ki

~and. (2) falled to: record the pro-

. .ceedings’ therein,
- Opindon: The net effect of these

errors require reversal of the find-

- ings and sentence. It is contrary to

the concept of a fair trial to appoint

an actual accuser as reporter.

Likewise . . . statutory, or
‘what we shall designate as
nominal, accusers should not be
detailed as' reporters. The po-
tentialities for harm . . . are
great if oneé 'who appears on
the record as an accuser can be
& key party to the preservation
of the rights of an accused.
[Accepting the fact that he per-
forms essentially ‘a ministerial
funetion, “it is impossible for any-
one but the reporter to record all
of the testimony”.]
In many instances, it is im-
poasible to appeal to ascertain
-the frue status without some
= sort of hearing, and posttrial
.. ~hearings.are not desirable. .
"'-!.;We, ‘therefore, believe it er-
. -ioneous to: combine the two as-
tfﬂﬂnmentsa} 0 e
Wﬂl*‘ ol Wikile - 4 the lasi: two ire
ait: i-ewlmﬁésiw fwéaly -to- the
i ipdtifoniesta tHsappolitinent of
8’ nodunerarbparter affects

S rn')‘ubﬁ’i %ﬂ‘}?@gfm&ﬁu i"‘?’ WhOIBu"“

1) G Mﬂﬁiﬁ@" 3 %ﬁé{( stbe sworn.2
(2) Authomtyﬂ;(fxamqmmmtmmt

RIS

™ But see United §taths, Yﬁtﬁ’}!ﬂp, 12 USCMA 455, 81 CMR 41
(1961): Nonpre}udlohl for nve aoted as & reporter at
oaif.lon ‘wed’ not admitted

at the trlal, = .. "4(
214 For time of the

edministration of themtl}.“"g -s&?ﬂf”?‘.‘ '112¢, and app.

g i v
- 91 MOM, 1981, pare. 7. DLt
i Id., para;, 53d...
®Id, para. B7b. . a
"‘Soe 4, para. 50b )
‘ g
Si'Uiftad Statén v, Rayas, B‘ U%ré 4\“51 '&&“’omn 166 (i958).
Hoé: DA ‘Pam 21118, Evidncs; i da).zw XVII.

. 4.“?:16

{a): For-the eourt, The Code provides
that the convening authority of a |
court-martial, under appropriate
Departmental regulations, may ap- |

. point an interpreter to interpret for |

" the court.?® The Manual prov1des
that this may be accomplished per-
sonally or through a staff officer |

(such as the trial counsel) and that |

the appointment may be oral.2?

For the accused. Although not pro-

vided by the Code, the Manual re-

-quires the “court” to obtain the ap-

~ pointment of an interpretet for the |

o accused upon, the defense’s showing |

- of, the need therefor.?® Such a re- |
quest. is decided as an interlocutory
question,2® i

(3) Duties, 80

(b)

- (4) Qualifications.

{a) General. Like any other witness,
the testimony of the court’s inter-
preter ia subject to scrutiny. The
right to challenge his accuracy may
be exercised either through his
cross-examination or the calling of
other witnesses to test the interpre- :
tation, The court alsoc may allow a

., -defense ‘counter-interprater to cor-

* 1196t the official 1nterpreter’s mis-

takos 2]

Shigad ’

' Tlustrative Case
' Umted States v. Maritinez,
11 USCMA 224 29 CMR 40 (1960)

MaJor G, accused’s commanding |
officer, was the actual, although not
the nominal accuser, After the ac-
cused was charged ‘with cashing
worthless checks in the Dominican
Republic Major G acted as inter-
preter in obtammg the depositjon on
written . mterrogatorles ‘of B, a
Dominican, Npithér ' the  defense
eounael of the general court-martml

w0y th' défense’ coitrisel 4t the re-
hearing by special court-martial-—
objected to- the receipt in evidence ]
of this: prosecution .exhibit on the

- AGO 10004




i1.:; Specifie .grounds wof Major G's dis-
~qualifieation.:. o

' Opinion: "The deposition sheuld not
- “have been" admitte‘d in‘.evidence:

' The' Yeasons advb,nced for
'_,our declsmn in” United States
“Uv0 'Moélle¥; supra, “dre even
 more’ strongly a,pphcablfe! to in-
 terpreters. . .".'Ti"thecase of
) repdr -er’-acbtiebr, ‘counsel ‘is
ot least to somhe degree familiar
- “with the'proceedings. . . . Thus,
cuc s Re hidgan opportinity u-pon his-
~+'{ examination ‘of thet record to
o+ determitie iwhether the report
“wof tridl s grodsly!inaccurate.
- Whildt we held: that! possible
- safeguard iriadequéte in United
States v.: Moeller,:supra, ;even
that: degree ef protection is
- totally. absent i 1n the case of an
o *-mterpreter v
o [A]'n Ji'aé"e‘lis r Whether ac-
. tual'or nomma]‘- A disqualified
» _from actlng‘ a8, an interpreter
m the ‘gase in wh:eh ‘he is in-
terested

]

4 Introductlon of counsel a Fpr the proge-
] cutwﬂ

(1) Annouﬂcement Trlal counsel an-
; nouticés’ - (a) “whiethe't Hix legal quiali-
g 'ﬁcatlons dre; dovrectly igtated in the

. appointin puder, and () whether he
cte:has a.eted‘fmeaqp}ro gl)lteql;,eapacity in

— '_,.‘,Where 1t app,ea:;g i}ha frial counsel

- may be dlsquahﬁed a8 e

T ..;; : h e

"’le pnra 81. : + st
|, e AGM BTTT; Biahop, 3 CMR. 110 (1952)"J¢h VI, tqpm Thibin
S MCM, 1081, paya, 6le. o . C v "
b i'Bee chs VI Vflw supra. B TR M oy
;oo MCMt 1951,apﬁrh Blf»(i)’(b) t ACM lwzu ‘ﬂudobba. 20 GMR:HA -
(1955)4 } L. ghi\"l y - . .

a4 HG ’1951 par

b Bgo: Unittédl Stahcﬂ‘eiﬁww.us?wsewmr‘u, T4 CMR 201 (10859

hato aoae

wonai vl (a)-if, in-fact, hé.is disqualified and,
v e bife sey hus aeted. I hei s disqualified
@7 sebee viandyhas aeted) the .court must -adjourn
i nipending:appointment of qualified
Aadr 1) goumBeld® In-sieh a-cage it.seems that
sendd f) gethe-iminimum -corrective - action :that
ot givsheuldy (betaken -=by the' convening
.o authority would be‘to relieve all mem-
i xsbera of. the:.prosecutl.en and appoint a
af uidiewsteam, directing that they not con-
yi42 Ter-dwith. the, old - prosecution. team,
. This action is necessary because of the
. A\lp(\gselmhd;y that. all_members. of the
g (DEOSSeution. would: be tainted with the
a._,.‘_d,uqlfng}vgedgg? of .one.3: Where. the -dis-
i hqgaqlrﬁegh .memher, has. not’ ‘acted, he
a1l g}qlfhe sexensed;, -and, if there is no
by e ge@glww e,quahﬁefl member of -the
| . egugog, the court. will adjourn
s _,‘,a(p ~peport, the. ma’qter to the conven-
' ing* a,uthorl y.;:;:.othgrwme it, w111 pro-
ceed, . - ‘ o

55 et an (s

bi "E Oﬁ‘ ﬁh@

i
pou NG lf the appomted
defense: coungel i 18 not, légally qualified,
o .+ the i count: ad,]ourns, .and- a report is
TR made tmthe cqnyenmg authority.’s If
, Jb\e hag gotad: for the' prosecution: he
‘must be excused ;8 smularly if he has
acted as a member, 1nvest1gatmg of-
‘ “ficer, ‘o law offfeer ini the' Ysame csse”,
7 hdd must “bE- exeused: -uitless t’lfé" ‘H-
f“cused. Wibh%kho‘wledg ‘,._t_ii" his In’éligi-

fam u WA }t'Y’ ’f €§

il .i;Just prior
to. the swearingmf tb.egeemjza spersonnel-wthe* e~
cused 15 givequﬁm%lnezp& ertundzby: o begquest

4, membbiinithe st &qﬁi:“ﬂ At is - better
pract se- to afvmbhe ugoord of trialito:show. that

gggu%eg.hgsg bqgma@vaged of his; yight to enlrgted
o8, 4% levenybhongh:: appenda

.m,@tzmv “ﬁﬁeﬁw Su.cfh gho

8. Administl{gftiop S, frengndl
present Code t'ehuareaﬂ pmzsonmelutofbe swern

oy




- im the pregenie:6f  thesxticeused.®. . This is ae-
.-complisliedsbeforgichallenging procedures, and
‘wime: this ymespect..is «different: frorn: preexisting
" military law where the: court personnel were
mnot swern until after the-opportunity for chal-
lenging.* This former Article also implied that
-this oath was necessary to :give the court pow-
.er to~ act in‘'the partlcular ca.se
*The Yrial judge ‘advocate . . . shall ad-
m1nister to sthe members. of: the. court, be-
fore‘ they pfroceed upen any trlal the fol-
IOWing eath. . ~
‘No “sueh procedure 1§ ‘recognized ‘as
'swearing # court’ denerbbll'y 4t the outset
“#6r all the' cases tibe’ tried" by‘it The court
El' must be' qualified sépafatelyffor every case
precisely as-if" t‘hls wéré ‘the only case to
e’ admdl"c!itéd‘ “stich qudlifying being an
*essentitl’ prél@%’t/n&w ‘to’ it being author-
“ived tor “try-and déftermme” ‘the same.
[Etnphdsis ‘sup‘ﬁlfed] S

Wh11e the present Code does not contam such

a “Jur1sd1ct1ona ” statement, it does, where its
 Rradecessors, fid nof, require thet the oath be
_administered. in ;fhe presence of the accused.t

\ugt}ggrg,(,thﬁmméent Manual provides: “After
the oaths have been administered, the conven-

i ﬁ# ﬁgu} é;}ilfwzm ; ;;: )

| sl. 1.I3 ' .J'

o mmw i
i Ay eaah
A ﬂ#&&@w ‘ ,gyfﬁ g,wgﬁ.r personnel

(1) ‘Genemi Although it has been held

- yomy, ‘at"m% -i h‘I
«Aw gn ],r dq‘i@ ‘
@AW 19, 1 GL b : T by
Aot (ﬁea:mmz I Y ANy ot s
» l't 2. )

: "‘”MOM‘, ios1,’ ;ﬁ‘f {"J{k ?W\f ﬂlﬁ’i@ dllé)b wflich atates
“priok ito. :umt:ouinw@mwm ﬁmlowm b awov, . Thsse
Maunual Igiqna, 6%, lapat, .egd ap

o R Y

power to et ab 84
B ueneral eourt-martlnl) are. gwWorH,

. _.u.uo raﬁ:ﬁ?}fﬂ% %

5 nut sad Pma. g OMBREER

—
4':' '&fhrﬁ j”’)( e,

<18

of ‘the :court: is a-jurisdictional defect,
reridering -the: proceedings void, the

.- better. view: would seem to be that at
. the most itywould conatitute a revers-
. ible. error, authorizing a rehearing.

(2)

i

In this way accused’s rights would be |

_more- adequa.tely protected

: Members

;' }" ;Illyqtmtwe Case
. NCM b8, Stevenson, 2 CMR
: - 571 (1951)
.- :After:the:special court-martial had

-+ s beenrsworn: ‘it «wasreduced below a
¢ quorumy) aggeresult of'a peremptory

. 'challenige. :The i¢onvening authority:
“+ - thenvappointed a' new-court with the

same-mentbership +as:the remaining
members of ‘the old one, with the ex-

'+ ception” of the -addition of one new
. member.! The ‘personnel of the new

court, with the ‘éxc¢eption of the new

IR member ‘were 'not’ swoﬂn

Opindon: The failure 6 swear the en- |
tire court, intluding counsel, was jur-

.+ isdictional -error, voiding the ensuing’

proceedings. ‘Anotheér trial’ was au-

_ thorlzed 50 , JA

@),

.

'La,w oﬂicer,

Illustmtwe Case
ACM 5274 Pmo, 6 CMR 543 (1952)

"' Tha ‘vrecord of trial fa.lled to show |

7 tht the Adaw ' officer whs sworn, nor
; "could an approprlate certlﬂca.te of

‘ O:pzrm on!

1128, ¢, and 1

correctlon be obtamed

Rehearmg authorlzed In
view of the mandatory. provisions of
Article 424, ﬁand “pardgraphs 62h,
_".tshe Manual:

There appes. to be 11tt]e doubt’
tlih.t‘ta;}{ihg'jt rescrlbed oath
+ hythe ]ar\arfmqﬁ}_ r;even though
procedural -in. natur;e, is ‘consid-
- 8radsho h@nﬁmundamental requn'ea =
mept ;which:. must be met, before

" that:official -can legally perform

i ~higsdutiess ..
e s YD ;&eGMR 598 1

: See. ACMS 8051 _

AGO 10004 |
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the courtroom “and”}
~ at the dei’ense ‘table, "after the per-
‘sonnel of the cour*f,had f)een sworn.
Opinion:
‘Failure to swear ‘an ‘alppcinted dé-

~ fense counsel, who'then’ Ibsrt'”' iphtes
~in the trial, 18’ reversible’ é¥tbr. In
‘absence of a récord showihy 6f: hbi-

" participation, it is presumed h§' d‘i’d

_ particlpate Prior to the Codé it Wss

'st1tuted - Jur1sd1ctlonal

However: _ _
In our opinion, the failure to
administer the oath to the law '

- officer did not deprive the “court”

of its jurisdiction to try this ac-

~“cused. As was said by ‘the United
‘States Court of Mihtary Appeals

“it is not every provrswn of the
‘Code that reaches the level of a
jurisdlctional requlrement” (U.
S. v&. Goodéon . . ., 8 CMR 82)
and we are not disposed to so
label the: Code . requirement that

_.the law officer be:gworn, Not only.
-will the accused. be fully protected

. if- we order' a rehearing in this
-, case. (MCM, 1951, par 92; UCMJ,

Art. 63) but, additionally, from a
practical viewpoint, such action
will . obviate the possibility of
future difficulties which could

- -well arise should ‘anether trial’

-be ordered. ,(see U, 8. v. Padilla

and Jacobs . .., b CMR 31).

(4) ‘Defense counasel,
(a,) A;ppomted defense cmmsel

Illustmtwe Cq.se
ACM 88051, Nyman,
5 CMR 598 (1952)
The record of trial showed that

'the appointéd -defénse counsel of

the, spec1a1 court-mal;tial entered

,,,,,

Rehearl’ng “Huthorized.

the unanimous opinion in the miili-

‘tary that failure to swear thé court

membeérs’ 'or' t}ie proseciition ‘con-
“défect.
Congress, in endctlng Article 42, {n-

o tended to place ‘defense counsél on
B the' ante’ plhne a8’ these personnel,

AR et

ERU A 0
ETIRET A

s FRL

s oo 880 BRY, ppersiolis upon the

O iar }M’i

- 'and a violation of such a Congres-
sional mandate precludes the appli-

~ cation of “harmless error” under
Article 59,

O’wzhan defense counsel. -

EE (b‘)
Hiustrative Case

. ACM 6499, Danielson, 11 CMR.
5_692 (1953), pet denied, 12 CMR 204

~The - record d1d_ not show. that
- -clvilian defense counsel was sworn.
.- Opinion: The error was non-preju-
i i dicial. Paragraph 112b, MCM, 1951,
...+ ~requires individual defense coungel
. " i~ to besworn, but apparently Article’
R 42(9,) does not. The Legal and Leg-
._1sla.t1ve Basis, MCM, 1951, at p.. 95,
: ;supports this conclusion. Accord-
" ingly, since no mandate of Congress
was violated in the instant case
[as it was in Nyman, supre], the
. effect of the error can be examined
' :,for speclﬂc preJudlce Because civil-
ian defense counsel represented his
_ __chent adequately, reversal is not
.requlred :

Individual clvﬂ:an defense
counsel is sworn on oath a8 an.
.attorney to protect the rights

P .of the accused. He has no obli--
« .. gation.to the military and is
-not aubject .to the Code. Fur-
thermore he is expressly chosen
by the accused and, in most
cages, receives remuneratlon.

. for his WOrk from. him. His
. - loyalties are therefore entirely ‘_
,.to the accused”even in the ab-
. sence. of .an pa.{;h before the
o iy SOAFt-martia ].4 n thig respect,
o mpg,\yg jer;. we.. do not ‘intend to

o

;T
Ea

Joya ty, 1ntegr1ty and ability of .
L mjlihtp,rx,, counsel,, and we be-
i éif}lieVe ‘that: Gongress expressly?
Drovided . for 'the mandatory
swearmg of appointed - counsel
t‘p obviate any possibility ‘of
. criticismy rather .than -because. -
they doubted the" existence of
. those: qualities: where' such- ap-

VAT
' ‘,.rs: A
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o pointed ' ,counsel._s}a_ were con-
- gerned. ;

(5) Reporterﬂl S .<:>

7 Sing‘le convening for Several accused, If
several accused are to be tried consecutively

_before the same eourt-martlal the Manual au-
;thorlzes only a smgle convemr;g procedure in

the presence of all accused. After the court

‘personnel are sworn, and the céurt-martial thus

¢onvened;’ the. rememmg ‘accuged ‘are excused,

;the eourt . proceeding on with “the first trial.

When each of the :ether: accused’s turn for the

ftr1al comes, the’ court need: not be resworn.s?
In such a;case, charges: ¢annot be withdrawn

frem that partleular court-martldl except for

.goofl cauge.ss .

’J,‘hls procedure\,has been ofﬂc1ally dlscour-

aithough“ rad1t10nally, éourts-martial have
been open to the public. Wmthi'bp points out
that this custom goes back “to the éarliest mili-
taty ‘practices-. . .-under the administration of
Cerlevinglan kmgsﬁ and the eode of Gustavus
:Adplphtis.” 58 - He then ‘states, but. without any
‘citation: of - preconstitutional - English: legal au-
shirify,~that the ceourtroom may _:-be= closed at
thadigeretion of the “eourt.”’s?

i ahas

_m‘h

tﬁ‘e_i‘ﬁhl ed States Supreme Court in
timéri 817081 (1942), because
"e‘ﬁhe’u at that time a military
né&;-{gco 'te s “violation of a

iia?&s ai)’pﬁ'cable ‘to courts-
h ' ﬁ“ﬁ?‘glcg Keen cited in dictum,

¥ ae s ﬁtw s’oﬁﬁﬁ’%kﬁ%ﬁ ¢

. ¥ MOM; 0% mw pmgw aou;usos )

MUnlted swg%d Wﬂ 3&% Be 20 CMR 275 (1860),

~ Wigbs, Ligal ! Fn'l'ksl at o1,
T *wrm%u;e Sorpadesowe

# Winghrop, Mill a (oo, aoam, 161, 102,
o aSieom ey LT A éﬁ" '

ggtm Olvér, 888 mammmow;.cps&uo
CM, 1081,

BT B AN 14 Feeddyoh: YoM
oy UscuA B0, 2B OMBAE OB TS - -

ELT )

i?}n a8 o the extent 'of an accused’s
;td{ﬁl ﬁﬁbl,} " dourt-martial was not an-

¥ ‘the then existing .

aged, however, because of the. possible confu-
sion attendant.on;, (1) representation by sepa-
rate counsel, (2) a request by one or more
accused for, enllsted members, and (8) tran-
scrlblng separate, but 1dent1ca.1 records of the
preco,nvemng procedures 54. Nevertheless, a re-
examluatmn of the fea.sxblhty of this procedure
for 1generaﬁ]1 courts-ma.rtla.l is indicated in view
'of (1) the Iack of express authorization for :
pretrlal ;rnctlon pra,ctlse,“'i and (2) the estab-
hshment of & perma,nent law oﬂ‘icer cadre.:

“These'two fa.ctors*could makea it desu'a.ble in
proper: ‘eircumstances:- o 'dispose . of pretrial |
mdtions 6nta mititally igonsénsual basis, with-
out'*reiiurf'iné‘ 'bﬁé?sleoradffe sjptésehce of members
of 4 g‘eﬁeﬁal ‘dovptimartidl;ior-their immediate
avai’Iabiﬁlty‘dﬁfmtgf'num@rous fout-of-court hear-
mgsf On 1%'(%%6& tb??;’ 1 ‘fiestlcns

section I PARAGRAPH 5%, MCM, ues T)UBMC TRiALS

St ape bt
for the E&‘oﬁcgitmn that.the constltutlonal right
td e plblié-soial ’do’es not- apply {0 ‘courts-mar- |
tigl8 f e L ‘_I_

2 Menua,l,, provnslons. The present Manual
-authorizes the court or the convening author-
ity to close¢ the'Hearing. to the public “for se-
curity-or otlierigoed regsorns.” ¥ The 1949 Man-
ual hadiincluded as .an: illustration -of “other

Z00d;, reasons” the words “as, when the testi-
~1pony. to obscene matters is expeci;ed e

NG IE

i.?.-‘,,a'.f;’uxcluding the publlc. @ Gpneml If, as

Judge;, Quinn *stated . in Um.tegl <States V.
Brgwn,el the Vith Amendmeut {Tu;ht to a public

trial ig, guaranteed fo.a military sccused, then

. th1s r1ght in. courts-martlﬁ.l B guleje be.tested by
federal decisions; on ,c;ym% :

A ,J,ngs There is |

18 O)f the Consti-
tution even, congiders or. ; the right ap-
phed to the m;lhwg% ﬁﬁ& r}jpsh Mutiny Act
ineffect af tlm%?fmtlﬁ%?r@ onr, Constitution,
dld not- WJ’W}%%’%@M?&% the right to
A, pub};e hearing,dn.Any.ovent, until the right
o, exglude, m%p Lhlis ﬂf ggémgurlty reasons is |
clearly establishadighe. law: officer should pro-

no 1nd1cat10n hat.the. |

.cged. W}}ﬁ%ﬂ&}h@;&lﬂﬁlg&ﬁw court for that

reason. apd.dhesGignenment should be required |
mwmﬁwiwmm%ﬁ’ﬂ;wﬁh Procedure o
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' b. Security reasons.

(1 Geneml In dicta m Umted States v.
Brown,62 the, rnaJorlty opinion took
.pains to pomt out “we are not con-
cerned with any securlty question in
the present 1nstance," but it noted
that the United Sta,tes Supreme Court
had never been faced with a case

. “where pubhc dlsclpsure ‘would seri-
.ous]y endanger this natlon s securlty
In g case 1nvolv1ng' the national se-
.cur1ty, as dlsting'ulshed from a case

Tas merely dealing ‘with routme “elassi-
! . .. fied” information, it is doubtful that

el the VIth Amendment 1tse1f_wou1t1:re-
:quire: a. public trial, nor should any

. requirement of military due process.

One of the most 1mportant reasons

for guaranteelng & public trial iy to

have the witnass’ testunony presented

to spectators among whom, to the

L w1tness knowledge, may be a person

L -1 who can detect the 'witness' false testi-

mony.® Such a rationale is difficult to

‘ ...~ apply to'an espionage case where the

nids i ]ast-person in the world to come for-
w1 ward: te contradiet the  Government
witness would be a fellow spy—or any
"1nd1v1dua1 who, for- that part, was

' legally' forbidden: to examine the: clas-

- sified ' matter. As for the possibility

" of “having ' deféhse witness contra-

dicted, the accused would be benefited,

‘rather than hd;rmed by & clbsed hear- :

: ‘lng-__ Ly z" “}

- (2) 'Pfrocedures for co{nduttffng .olosed
- hearing.. Assuining’ thét- theinational

. security (including thesegrecy of gom-
-bat operations) requires.g closed hear-

. ing, still the accused must be.prevjded
.- a fair.trial behind the. clgsgd,gourt-
.. room door, and he must be allowed to

~ examine the Government ev1dqnce .and
present .his contentlons o4 The fo 'low-

Do

e b :
;[ ™ Supre; notq 1.
.M CM 9BeB2n, Dobl ,
E “ii0 gag (M Dbbr; ‘éwprs, note 64, ih bt FEIV
-U.‘:.ug,‘,;m 5!.*:‘?”;9," Nlchnla. ;vBGlflA 1, 28 !GMR 343 ?(1%57)
a
% MCM, 19081, phral 151&(8) o i ’ 3 ‘}’.ix(a_f
W MOM, 1961, para. 387, (Emphésls supp]ied)

Pl e
AGO 10004 :

2i cnm 451 (losd),

ing alternative procedures are avail-
ble 'to insure secret yet fair proceed-
ings:

(a)_ Security olearance.®® The burden is

: on the Government to obtain the
. . - necessary security clearance for in-
- dividua) defense counsel.’® If the
“interests of national security pre-
Iclude the necessary security clegr-

' ance, theh the Government must
either “disbar” the lawyer or dis-
" ‘miss ' the proceeding's 7 (Judge
] ""_Latimer ‘in a ‘separate opinion,
' “stated that where national security
g at idsue, &' lawyer who is not a
" “good ‘security risk should not be
. considered” “reasonably available”).

' (.\b)J'Ca,utmmng partwwatma personnel, .
..;; The courtroom having been cleared
o of.spectators during presentation of
. .. .the .classified evidence, the. court
. should, warn the. personnel whose
_dutles requlre them to remain that
“they are not to communicate such
' conﬁdentlal or secret informa-

prenh tlon 68

(3) Postponmg hearmg. The Manual pro=-

vides that -where the prosecution of &

- case “would probably be detrimental

" to the prosecution:of a war or inimical

..to the national, security” the charges

may be so. certified to the President

by. the; Secretary,concerned, for post-

.. ponement: of ;trial.in ;aecordance - with

Article 43, UCML# Article 48, in such

a case, extends the statute of limita-

tions six montHs''after “the ' formal

 cessatiomof-hostilities ; but Article 43,

Rr oA ;]py\;i:bg QXRRRRY terms,  authorizes. this

- actio;q,pgnly dn tlme of war, and not,

};nigr}%t be 1mphed by the wordmg

ggra.ph 38f of the Manual 1n

1 1 peace when the mterests Yof

o aviont 10 MBHANAL security might be compro-

mised. Further, it is questlonable

- “‘;f;,,f;:‘;”'ﬁ,xgﬂgmgr i timé of ‘war the dccused’s

ae awir pighteo & speedy trial would allow: the

government to confine’ ‘an* actused

e « vy Without: trial unt11 aften the hostllitles
have ended.

,QHU*’: lﬂ!”{f?.

HoH . 1()&.2 ’n}leaé
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(4) Army policy. The opinion has been
;.expressqd 'that only in rare cases
" should the record of trial be classified,
and that the staff judge advocate, at
" least when reviewing - the record,
should attempt to'have its contents
declassified. ‘He -should justify his
failure to'do 56 by ! letter attached to

the record.” '

“Other good rea,sons _

(1) General. The presen,tatlon of obscene
or scandaloul matter, by itself, does
not’ constltute a good reason for clos-
ing the cou,rtroom to spectators, over
the objection of the accused;™ how-
ever, for a,qry of the following rea-
sons 1 the courtroom may be closed
to all, or eertam classes of, spectators,

5 © over the objection of the accused.
A2 Overcrowdrmg ‘Persons having no
R conoern’vﬁth the case may be removed
to: prov:de room for those who have
© - gdbd' redson o remain.

\ (2}) Déorde#iy doridiet. An unruly specta-

i

,; B "-{).‘:.:t(!.a) C

toi rhhy bé t'emoved

Iild withess. “Where a child is a
 witness and cemnot testify before an

Rkt uvwaﬁ%dtéﬁce}zﬁ*ﬁmié ypdrmissible " for the

s D courE teTiperarilystotexelide the pub-
: ;'mﬁ&m;ﬁumiﬂghfb‘{fMﬁetent testlmony
Feviant ﬂ’ﬁtﬂ@yﬁ\‘hﬁ!’ﬁm&iﬂ%@wo gy b -

p )Ly (} s %ﬁ]ﬂ‘ﬁflﬂ §pecta—
B Yieddwiisye the pres-
i i ﬁWﬁﬁimMﬁﬂMﬁmmtﬁwoﬁld

M%**-a“deﬁ%‘dﬁaﬁmﬂmm onoimma-
L tué i‘lft‘ﬁnii\ﬂ'»?’f’ - Ehefaiduch Court iy
: W0 BELE . hroanse
d Obscene mettere T mf?\it:;:w;;
quetmtwe‘ande WEED o o a
Umted States v. "Bfown, T UsoMA 21.")71¥i ¥
3 22 CMR 41 (1956) W

Accused was conwcted Of commumcatmg

. obseene langua,ge to a telephone Operator Both

o "’Ltr JAGJ. 14 Feb 1952, Subjcnt ’Deélasslﬁcation of Records of

Rt

“D#lal, viy
n 'I‘he rixht to a public [trial pelopzs more to thq accused than to
.E publle Thus dt “doeusad’s Tguest, it ERoGl B permisaible to
lutls :ithé - public, U.ﬂeeaf Btates. v, Hendersoms 11 USCMA 556,
3& OMR 392, ,(1080), -
% Unifted Btates v. ‘Brown lpra,’ hate o1 ¢
‘ﬁAaaMf AOM msae.irm 28 m.m' 489 :(1007)y pot dended, 2¢
OMR 4868 (1908). Sa

B2

: prees couldabbén
il A fﬂn%l’ﬁ‘l’iiﬁ of’"aﬂtehd'amoe of' the,
press: ¢ 1

the victim and her supervisor, the principal |
witness, were mature women. Prior to the }

_convening of the court, the convening authority
“had directed the courtroom be closed to the

public, but informed the defense counsel that |

‘the " Accused could have anyone present he |
'wished. At the trial when-defensé counsel ob- |

jected to the closed hearing, the law officer, who |

‘consldered the e’onven’i-:'j.g authority’s order a _
refisonable exercise of diseretion, denied the:

objection, Opinion: The overru]mg of accused’s .

" objeetion constituted ‘an abuse’ of discretion |

and required revérsal because it ‘constituted a |

‘denial of “mihtary due procet-xsc of law.” [J.]

Quinn concurring, stated that it violated ac-_ ]

cused*s 'VIth' Amendment right]. The right to’
‘8 publ‘l trial is based on the following reasons J

(1) “4t tmproves: the ‘quality’ of 'testimony .

“[for] it prodiicés in the witness’ mmd a dlsm- '
' clination to’ fals1fy”, (2) it has a wholesome
¢fféct on the ‘court members who will be more.
" attentive ‘to their duties, and (3) ‘the public]}
’respect for and confidence in the processes of §

Just1ce will be thereby increased.

-The law oﬂicer or: the convening authorlty ]

‘has soppe. discretion in excluding some specta-]
~tors or classes of spectators, but-in this case]
‘the exclusion order was too broad: - -

It may well be that under some circum-
stances 4 'burdeén’ can be shifted to the
"::t'béuk,ed to deSignate those who ‘may re-
1 é:ln ‘bﬂt th ﬁlece +that tokd’6n his shoul-

; His ‘tye oF offettde is alleged
[%_'j' ?éfég‘ﬁg ‘%%‘WE% ﬁouﬁ'&s 6f neces-
‘ ‘basi@,“ reasons “for insist-
8 mﬂ?ted s to raise
witedhlse *Wi*mess testimony
Wﬁﬁ%ﬂm ‘disclosure by in-
ﬁtvﬁmttey ‘¢hance to be
; 6b£ttf‘llity, the “accused

1%“ "‘Iﬂeﬁtﬂfy those persons

Al g’l‘fﬁrﬁfﬁt‘ioﬂ intbeknown
so‘*”to requif'e him to
,‘té him £ pr1v11ege ;

Hagd fe the pm 4 foe
Fuﬂ-’bhmbﬁ (u." % not Sp&clf th&t the
d; amas%éhe“‘ “Ilﬁe?&@ a pitblic:

-J!f“lx atioi 7o
SAhallagqes shedi 1.".
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e. Unusual times and places. .

(1) General. The Manual provides that as
a general rule the public should be

permitted to attend courts-martial.™
Although the president of the: court .

gelects the place where the trial is to
be held,’™ he should do so W1th & view
to permitting ' the ‘ public to’ aftﬂ:ehd

- Likewise, he. should select .. conven- . .

ient tlme of trial

Time. _ _

A court-martial may hold ses-
gions at any hour of the day, but .
gshould not meet at unusual hours,
nor should ‘the®duration of the -
sittings be unusually- protracted,

" unlegs the ‘court is informed by
the convening authority that. the
case is one of extrgordinary ur-
gehcy and that: such & measure-is |

“ therefore: warranﬁed«'f“ RS I

(@)

The foregomg‘ prov1 10n “must” 6f
necesslty be adwsqu o"ﬁly, ag the -
court has diseretion to" determme'

when it sha"ll recess, p,d ou‘ri}, or grant”
continuances.” Thus, 4 Rat“diréction
by the convening :authority” that all
general and special: courts«martial be :
convened  after 1900 heouts:is conaidm
ered to usurp the :functions: of=thea :.
law - officer; a«ﬂdé'gaonnﬁéla.m
Further, when done for an improper
motive, such as censuring the . past

president,

. -actions; of courts, the order. s, an:i]le-
gal attempt to exert unlawful eom-
. mand. 1nﬂuence L R AT

™ MCM, 1pb1, para. k8e. -
TonId, para. 40b(13.
. Idy. 105, pare. 56 . .
.. nnd, 1951, para; B8. v
-l FaAGd 198774807, 7 Jume 1957 ;
P iP-JAGT 1988/6100; 18 Augpet 1968, . .
'“MGM 1981, para, " §8e. ST
Ve K@M 1061, - para. pTei i T
- ..‘M"Ltr, JAGO, 1957/4207, 9. Mayt, m'(
f % MCM, 1951, pera. 5Bf.
0 e appi’ Ba, B8 B11; MOML1dbL D ;
‘ L ormlek._Evidan (1904, 0-82 ; see. qlsn _,MOH
N 1931ﬂq:niﬁq138é - mmr:j' j"j xprﬂ: aVq'it;tﬂnia ia' Cl‘lm{hal
Telaliv; 88 74 Oitin ThF @: f&,l’li ant. e ey i

1 AG0. 1004

(3) Place. The opinion has been expressed
- that where accused: is entitled to a
.public trial the convening authority
- cannot legally, in holding the trial at
- an isolated place, do indirectly what
R S he is forbidden to do directly.™

* 4, ‘Publcity of trials. a. General. Advance
notlce of trials should be published so that per-
sons subJect to the Code may attend

b Press mdw cmd telemswn covemge Pho-
tographs and broadcasting by radio or televi-

" gion are méw allowed to be taken or conduected
during sessions without prior approval of the
Secrétaty of the Department concerned.® This

" provision’ ‘of ‘the Manual is based on Rule 53

“of the Fedefal Rules of Criminal Procedure
which, in' turn ‘réflects the ethlca] standards of
Canon 36 of the Céanons’ of JTudicial Ethics,
ABA The provxalons of paragraph 53¢ must be

' adhered to. scrupulously during periods immedi-

_ ately prlor to convemng the court following

ad,)ournments and durmg a]l recesaea.‘iz

5 Wﬂinesaes should be excluded from court-
_room.‘ The Manual .requlres that “ordinarily”
1 from the courtroom,®
and Hu uggests 1 t'in ppropnate cases the law

,g }') }pgf; ?}, }1 ] tnesa to refrain from

b‘gg 712111 ; testimor ‘»Wl,th anyone except
cownsel «or the: accused. s ‘This provision does
not, by itaelf, appear to preclude the law officer
i“ ygwmg an e,xpert w1tpgsa to hear perti-
enﬁ tegt;rhof}y in Qrder to avoid the subsequent
" PP%EI%%& !Bng hypothetlcal question.t,

Tfmf'% af

CWTREEY o,
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CHAPTER IX
CHALLENGES

e : . T Vi

Referenoes Arts 20 (a,), 41 51 (b) UCMJ, ‘pata; 62—64 MCM 1951 app Sa,, pp
. 606, 507, id. N
I X Sectlon I INTRO'UCTION R I I '
e “:E.-i;e'.-,ijg- \
After the court perlonnel have been sworn, couneel are given.oppor- . .,
‘tunity -to exercise their rights to challenge.! The. general clv;lhen rule is '
that a party may waive an undisclosed’ statutory groungd for-a Juro,rs
dlsquahﬂcatmn where such’ an ob;ectlon .could. have heen. d;scovered by the. .
.. . - .exercise of due. diligence before trial.2 This rule is not completely. apphcable o
to courts-martla.l however, because: (1) the jaw officer; members, and trlalr ‘ i'
_ counsel ‘have an afﬁrmatlve duty to disclose grounds. for challenge of the .
members and the law officer, atid failure to,carry out this duty ig error, and
(2) if the undlsputed facts' 'show a person. is, 1nehglble for; any . of the statu- ;
i:ory groundl stated in subparizgraphs 62f(1) through 62f(8) of the Manual .
. .[henceforth - referred to as “grounds 1 through 8”], he must be removed’
"fei“ﬂhwdth bjr\ the court even though he, hal not been formally challenged

e '111fgr hereby the members of the court are generally appomted
Bt 0] ﬁ} (E e CIQSenknlt m111tary community as the accused’s. Under such
fﬁce %ﬁpb chtion of the strictér civilian - waiver. rule might not -

ad quai:e protection ag'ainst a b1a$ed or: melig*xble

.....

e aﬁ’d

uf, erd g g e i nd Gt

¥ I i TRy

Section 1L, PARAGR:&"I*g ;c;g{ &MRW%, 1981, D’ISC, I 8 FOR
1. General, THe failiiva'of & Hehbbi T the ‘dlstmg‘%r Hig i? 6inf‘dét¢e1 *131‘001' thereof——the
law officer, in a contested case, to disclose.any boat ev;e ! in contested cases, have de-
ground for challenge generally has been held chnéct ﬁ spa¥eh the record of trial for the effect
to constitute reversible error because it fends  of thé "6y i’or ‘of ‘nondisclosure.* The Court of

to interfere with accused’s rlght to challeng’e,
“one of the important facets of military due

process.” ¢ Thereforé, beceuse of the possibility
of prejudice to the rights of the accused—s "

1 Bee MCM, 1681, app. 8, at 506, 507,

" tgee 31 Am. Jur., Jury § 119,
- & OM 800708, Lackey, 22 CHR agd (1058).

4 OM 360188, Thorpe, 8 OMR 351 (1985) (law officer failing to dis-
olose-pretrall astion in drafting charges’ and other aid to trial eoun-
lel—-—BE.f(ll) ,CM_ 348889, Gordon, 2 CMR 822 (1282) (member
m-wax‘dins chardens—MCM, 1051, pars. 8279) and (18)).

“S“ itdd Bintes v. pehu]ler B USGHA 101, 17 CHR 101 (1954)

'GH. 1131, Hnrmon, 27 CMR 879 (1959).

B

g

Milith#¥ "X pﬂé’a‘lg‘ ,haé ‘ot a8 yet applied ex-
presly 'the” doictrine of. “general prejudice” in
this* ar‘”ed*“‘N‘év'éi*ﬁhelesé it view of the Court's

emph‘a.si#‘oﬁ‘tl’te éwdldance of “the-very appear- |
ance' oL Impurity’? ftrdé idikely that. the, court |
will"héld tiondlsslostite 'to" Constitute teversible .
ettuy, where ’g ¢ accysed has- pleq.ded not guilty.

‘er‘é‘ adeyse pléHds fillty*the effect of the
160 ) 1‘3 16 diselosure: £ 8 nonstatutory

TR hillege will Tre”

T aeSessed for 1ts
specific prejudice)ifiany, on: the: sentences.
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-2. Effect of accused’s. knowledge of undis-

| closed information. The. actual knowledge of

. undisclosed grounds for challenge, by a quali-
fied defense counsel, neutralizes the effect of
the error of nondisclosure. It should be noted,

"however, that if the grounds are one’of the .

first e1ght there still remains the 1ndependent
- duty on the court to remove the’ 1ne11g1b1e indi-:
| vidual “forthwith.” T Therefore, mere silence by

the defense, as d1st1ngu1shed from an affifma-

| tive waiver, shotild not ¢ure the error of failing
| to eliminate the individual, disqualified on these
: partlcula.r grounds, from further partmxpatlon

“in the proceedings. The knowledge of a guali-: -
 fied defense coungel is. 1mputed to the accused,®
| but such may not e’ the' cage where' defense”
_counsel is not ‘a lawyer.‘?_ Although. the Court P
| _stated in oné case that it will impute’ to the -
accused knowledge of’ d1squalify1ng facts dis:

coverable by his’ counsel in “the exercise: of
. ordinary d1lrgent:e 10 it ‘may be inferred from
: the opinion in the gairie ‘dase that aétual Knowlt -
| edge of the defense coun'sél’ was the basis'of *
i the apphcatio‘n of Waiver of the error of non-n -
| disclosure. " f e SRR R

CEL VLR, 3 e

24 CMR 24 (1957)

| 8 ACM 7124, Mendow, 18’ CMR 788 (1958) (law officer acted as
f law . officer in-closely related -cape—MCM, 1851; para, 82f(18)), and
] le.ho pgh falled fq disclose that fnct the.board held that since defense
| ectinael ‘Iri -the pfenent Oriai wad also. difense’ counlﬂel 1 the closeld
| related: cmse, the error in falling to :disclose: was nenprojudicial.

. .2 Cf.; United, States v.. McBride, 8 USCMA, 430; 20 CMR 146
(1955) where a memher bechrhé ‘& “Witnes fur ‘the- ‘proseciition"

F when' & document signed by him wes. ~introduced into evidence, thue

- subjeoting Nhim .to challenge .on the ground of -pera. 62f(4), MCM,
J 1051 The failure of nonlawyer defénse counsél to challende ‘the
memiber was not- imputed to-the’ accgssd and no walver enforced.
L3 should ‘b, noticed;; however, 'that igince the groun;l lnvolved was
B 5tatutory ground—Arh 25(:!) (2). UCMJ ‘the member should
“Have béen excused “forthwlth" ln any avent. Bde MCM 1061, app.
: 8ay..p, 008, :
¥ nited ‘Btates v. Weaver. 8 USGMA 13, 26 CMR 275 (1958)
1 glu 800708, Luekey, 22 CMR 88¢ (1958).
| ' 61, United States v."Boung, 1 Uﬁcun #24, 2 CMR 180 -(1852),
" 5o United " Btates” v.  Washinglon, '8 USOMA * 58k, 25 -CMR 62
] (19584) United Btates v. Richard, [ UBCMA: 43’ 21 GMR 172 (1058)
|, 1 Unlted States. v.. Talboty, 12 USCMA 446, 440:: 450, 81 'CMR 32,
i 85 8¢ (1961), In ‘this connection. pee Raport o Honorablé' Wilber
] M/ Bruckey,  Secfetaty of ‘tha' ‘Axwy. By Th¢ Committee on The
| Uniform C,ode of Milltayy Justlbq. ,Goad: prder aqd Dlscipiine in tha
[ Army, (1960, nt’ 108 and 128, 3
BYOMT; Arts. 25; 28, 83, - vl Y,

E

HAGO 19004

- a.law- officer. Even though this official does not
“ivote-on the sentence, his rulings may 1nﬂuence

'_' dlsclosure by the member of the facts forming
- the ‘basis-of the challenge may be so ‘inherently
‘prejudicial as' to require a- mistrial, the law

3 Effect of gullty p‘lea. Smce an accused could 4 scert.
‘not’ suffer aﬁy: preaudice' on’ the; ﬂndrngs, ‘B8 the~ 1§, procadume OF -declaratlon Qf a mletrml w111 ,

1 MOM, 1081, barh. 628 Unuak Stated bl Héund, ? USOMA.024; 25 . -5 s’ “oid
CMR 180 (1982} ; but see.United Stages’ v. Dyche, 8 USCMA 480, , .~

result of nondisclosure by an ineligible mem-
-ber, the effect of 'such: error. is limited to the
sentence.'! The 'same result should follow from
* nondisclosure of .grounds for challenge against

the sentencmg proeedures.’»2

e t

4. Disclosure of preJudlclal mform.ation. As a

“officer shoild’ limit such' disclosure, insofar as
practicablé; to the pertinent ult1mate grounds .
for challenge W :

In some caSes, th1s may admittedly place
the law: offlcer and counsel in & dilenima,

: whlch must be solved through a balancing
of the 1nterests 1nVOlved Whether the ulti-

" mate d1scloéure will algo require declara- .

L t1on of . a m1str1a1 cannot be determined by
.- any. hard and. fast rule,.. ... In any event,
the Jaw. officer: is empowered to examine

? ‘the member ine an out-Of-court hearlng in

o R g

..Whic‘h led ‘this Court
" to recommend the enactment of 1eg1slat10n
requiring the law officer ‘rather tha.n court
mem_bers to pass upon challenges for cause, .
See Annual Report of the Unlted States
Court of Military Appeals and The Judge
AdVOcates General of the Armed Forces

‘and the: General Counsel of the Depa.rt~
" »ment of the Treasury; 1960, page 11 In".f

5 s Agtion lipon disclosme. e F‘wst etght
‘_grounds‘ ‘W‘hen a person dflscloses undlsputed '

jthe‘Manua{ requires"he e, “emusedf Or#hw‘lth”
by the:-law: 'otﬁcer whether or -not he 1d ’chal-
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lenged.!¢ If-a. member is challenged. for obvious
nonstatutory ineligibility, the Manual author-

-~izes thelaw officer to exeuse the member sum-

. ‘marily, unless a member demands a vote.l?
- . Nevertheless, the Court of Military Appeals, in
. & broad holding where the first eight grounds
" for challenge were not involved, stated that
.-these Manual provisions violate Articles 41, 51,

-and 62 of the Code, requiring the court mem-
.. bers to vote on all challenges.!® In a subsequent

- opinion, however, the Court.did. recognize the

.right of the law officer to “disqualify’ himgelf,

: . where he had assigted the prosecutlon before
. trial,p® o y

Wawer Whlle the Manual draftsmen con-
‘sidered the first eight grounds listed in para-

graph 62}'(1) (8), of ‘the Manual, “jurisdic-
f:tlonal "'20 {he' Court of Mllitary AppeaJs has
* distinguished betWeen statu‘tory “qualification”

(“Jurmdictlénail”)*l “and’ stafutoi‘y “ineligi-
b111ty" 22 which is “mn]llrisdictlonal” and may

. ' o
._-.-.._,.:._=_\‘ v h 'E .

1B HCM, 1951, ‘para. ﬁzu The draibars of ‘the Manual congidered

.. 8l theke srounds te ‘he: "jur[adlotionqh&" Leg'al -And. Leglalative Basis,

MCM, 1981, D of Military Appeals, hes drawn

Bthtl the Co
. ' distideiten béwmﬁ o 'ruualfﬂonttoﬁ"’ ‘(4ffedting “jurisdic-

tiop*):; arid . atafy i | e sh. {8 !"ponjurisdictional”
and thus ma.y he \g’gg[ T}gm ;? tates FLav}z, 10' USCMA 578, 28

MR, 199| uéuolvmﬁdﬂwﬁhﬁm Il 4 shtmtutory! “iiualifiontion"
would reault in a finding, & complete lac R‘?It Juriediction is, however,
open to uneti{ﬁlf Holo IﬂﬁEth :«'&iﬂ&

fossegeds W1 L e e Lo
‘aceyeed should] T bbb ety tgw B w%ﬁmg Qtﬁ Bbj- A a

rehearing should be.orle ’&\}w ] Q&}gﬁﬁi %}'i?%&?;zﬁ ]:

USCMA 255, 2 OMB- 101 bt
United States v. Kraskouakaa 3' {17 8o ET T AN
Hf)mmww .

!
(acoused répredented by - uﬂﬁhgilheﬁ%oﬂ
. MCM, 1851, para. €20, Mz,).
5 Unltod States v. Jonss, 1 90 ﬁn SZ?GW‘}L"WM
1. United States v. Rentoq, 8 USGMA" $ o) K( .
+ 2 8¢e supre note 16. pm“’ I Mﬁihﬂ? 9{%‘
. Ibid., St Ltk 998 :
B Bee United States v, Ls.w. _supra net

€ l
% United Sthtes v, Béer, ¢ USOMA Tsdi {5’ %km " ’(Wﬂf))‘ 35-
oord: United -Blytes v. Hurf, 8 USCMA . 224, 24.: 97}
. R St

ﬁw

% United States v, Bound, 1 USCMA 224, 2 CMR’
see United Statea v. Dyche, 8 USCOMA "480,.24 CMR 40 {(u.au'r

(W NCM 189, Reid, 7 CMR 450 (1968). See alsp Unlte
Thbman, 8 USOMA 161,:11 CME 161 (1853) ; United Sta
8 USCMA ‘168, 11 CMR 188 (1058)

#MCM, 1951, para. 625, Co '

% United States v. Parker, ‘6 USCMA 274, 19 CMR. 490 (1355)
Although the court found no abuse of dlacretion in refusing to per~
mit tha pmtioular questions, language in the opinion indicates that
]nw‘ ofﬂoera shouid be espegially liberal with the aceused in permit-
tink’ conslderable latitude in wvedr dire, “The accused should be
‘allowad q‘qnaidarqbla latitude in examipning members. so.ag.to. be in
a 'position intelligently and wisely to exerciee o chellenge for cayse
or a- par‘elhptorw ohallenge. Accordingly, when thérve Is & falr doubt

@8 ‘to ‘thig . propriety of any question, it is hetter to allow it to_be
-unuwar%ﬂ"‘ “When a, mdhbar is ‘shallenged ‘durlng tHe ' trfal, nelther
. a!(}e jmay; Jrﬂu re’ “'f 19 b, mempber'a .opinlon es to {he welght which
’ d ‘hiig’ ténta

asiigned to the avidenea hlraady pzesented See
'Uhlt&d. Sfamﬁl Gni\vet-. L} USMCA\ 288, 19 .CMR 98¢ (1965,
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thus be waived: Howeéver; the court appears to
require an affirmative waiver in such cases,?
and a mere- farilure to challenge is not suﬂ‘i-
cient.x ‘ C

b, Grounds based on 6‘2}‘ (9) through 62f (13)
.Smce these grounds are not based on any statu- -
tory 1ne11g1b111ty,_the Manua]l does rot make
‘them self-Operatmg _Therefore, a failure to
challenge, wh,en such grounds have been dis-
_ clesed normal]y operates as a v‘na,n;rer.ﬂ_'5 ‘

g, Inquiry preparatory to challenging (er- ;
‘dlre) d. Procedure: Prlor to challengmg, trial |
counsel;’ ‘folldwed by défense ‘counsel, may ques- |
tion’ the ¢ourt, ot individual ‘members thereof, |
"to bring out the:facts which may be grounds
for challenge. ‘It is optional with the question- |

" ing party whether the person examined will be ;
requiréd to answer under oath 28

b. Extent of: Inqmry

(1) ‘General: The law oﬁicer has conmder-
ciio O gble diseretion in limiting the inquiry. |
" While he must be liberal to the ac- |
cused, he need not aliow excessive voir |
dire examination designed as a sub-
.. . stitute for an opening argument, nor |
[ sh‘o;uld he permit mempers to express |
""" opinion on hypothetical questions not }
, - supported .by, facts then before them. |

SRS

CREH sz-x:i(g) Digenetion of lgaw:-officer. At a trial for 1

burglary and indégcent:assault, the:law |
officer’ . did. not, abuse his discretion .
: swhenre ‘hew refised. to .allow  defense ]
LRI eIt ey the; members ‘88 tio:

Antaibai g J;\hem:they ‘would vote in .cage of |
aLi UMD 03 Jsoma;blei deubﬁ (2) matters they :

I

st&ﬁlﬂ &% & P Fofty i
.3,; ,amwﬂvv - ¢onsi er it determining an ap- |
sentence

%A puoppiate s [Chiet _ Judge |

ge;;;t;ng on this point], (3) |
vt oplenat L euc dlbﬂmy 'members might ' give a |
et 18 , Mb;‘éjudmed ‘against ‘the ac- |
. ooy CUGed and . (4). what the members
- g-%q‘ld“céﬂs‘fdbf sggravating cireum- |
I ﬂﬁw%éé m @:&:M‘,ﬁeﬁl&r offerise.r” With |
w deh.y, BRSPAGt.fo. th Hrst question, the court |
e dolt:, ﬁha*ly c}uquestlonsv merely trifle |
1;:*“,1‘; b and patighce’ of the
1h b W hﬁ &0@0 \guestion was +held
oD e ‘hy*pothetiealh with manry essen- ]

tfalsmwsing,.. e e
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