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As to the third. qUestioll, .. the 
cQurt stated, ". . . lleithe.l" party 
.ml;liy inquire cOllcez:ning .. a coa,rj;., 
martial member'.s view of ,fir v!. 
dence to be presented at trial or 
tne weight which the member 
would be inclined to !ltt!\chto it 

. or ~o any witness whp lIli$'N 
" . thereafteral?~~,arc' -'Ji,'''", ,::, "'. 

. Finally, the court sta~e.<i~l;il}~,tp;e. 
[fourth]' question asked by' de­

. fense. counsel in .effect·required 
, . the court-lllartiah;nembert08ta~, 

.' whether he w,ould consider;an 
element Qf .the otl'ensl\an ·.sggrac­
vatiug·· circW)lstance.. ", '. ·Here 
again,' defense .counselsought to 
probe a. court' member's mInd, for 
imponderables that, are unknown 
until all the evidenc(l is in .... , ,\", " , 

. Bqt.hi U.nited SfJates ,v.·Ly.,(!ch,28 the 
accused,an AI:IJ1~Jieu~enant colonel, 
plead(ld .g\lHty. to AWOL,.' larceny of 
$12,058.57,fQrgery, and making a 
false official statement. Before plead-

oj ,I If 

lng, his civilian defense, cllunsel. placed 
the president of the court under oath 
and asked him if the accused were 
found guilty of the offenses ehal'ged 
would the president "feel compelled to 
vote for his dismissal regardless of the 
mitigation offered by the defense." 
After the· ,president . replied thaLhe 
wQuld,.the law officer ,prevented fur-

" ' ;.ther inquiry along these grounds. ·Sub­
s~quently, the president stated that 
he resented being put under,oathand 
also that the other members may have 
beEm influenced by defense .counsel's 
voir dire. The Court held that the ac· 

',<;qsed w~sprejudiced bY the law.offi-
." , Qe~~s curtailment of the 11Qir. dire. The 

cOl\r(Qmll~ Pa.rker," stated that while 
Ii)ateri~Jity and relevance must 1I-Iw;ays 
be 90!lsidered to keep the eJ>ami!lation 

'" 

: In boUnds, they should be interpreted 
. , "; 'hi'a 'J\g~t favoiable to the,accu~ed . 

Th~ question. put to the pre$ident, far 
(., :frdm , being .. ltYl?othet!cal, ,. ,mer,ely 

summed up the offenses Of which the 
'accused ~tood charged,80 . 

'L 'J, . ' : 

Sect!o" III; PARAGRApH 62d, h, MCM,.1951, CHALLENGE 'PROCEDURE' 
, . I!: 0,," I . "I : ",' -, , ' '~ 

1. Manner of making challenges for cause. 
(h., !Time. Challeng'es should, 'be mAde before ar­

, raigrunent, but Challenges' fOi"IJd,Use may be 
! lIermitted.at any stage. andwiWbe'permitted at 

, -any! ,stage; ilf the ehallel'lge1' . lias "eXercised due 
. ,diJigenceor if>the'ehaHengeis'based'on grounds 
',·1 through 8.81 . ., i" .• ".- " 

· b. N e'U{me~b.e?:8.Timely oPP0l1t4nity will be 
,:.-' ,"'.' f' ,'_'" ' 

given to challenge 'every 'newmem,ber or new 
.Iawoffieer.82 ·[,he Manual,' howeve;rr, does not 
, ' "if} i', ".;"-; 
) : 9, ~scJ¥. ,82~., J~6 "OMIt 8(l~' 9~1i~)~'O 

· Supra. 1)ote 21. . .. 
80 Vni~d States v. Lynch, ,upra-note 28. 

\', e~ MOM, '1.Wli ~ pata. :624: . .,', n 
': IIttMtI, ,". " -'(1 
,/ as MO)!, -1951. para. 62a. ~ee, section VI_ inf~a.,_~,?, to perempt6ioy 
: 6haIle)tlres., ,,-;h , ' ' 

.. hlolClol,19fl;.p, .. ".2hCI),·· 
stlld .. 'para. 62h (2). 

~"lIIlred. iR"l'Crhn.':P. zi. ' 
" ,81 MOM, .1~li1,,_)p,ara.:, ,62b ;' I)ut s.ae Unfted' StatelJ.' v. Parket', 6 
"UaOMA ~74 .. i9, CMlt 400- (1955), where -.,ud~e-,FatJ.mer stated the 

Jaw ~fl.Icer h~' ,the' ,dls~l'etii:l_n,.to co~dv.ct.'.~he ,hx.ffithatlon of the 
member ... 

.J;-: ~~<?I"'i~~ 1~A1. ~a~~. ;620, ,~,S~-,(~)";;Pf66,l;ld\,tGUJde:\~ B06, 
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purport to give the right to challenge s,new 
member peremptorily, if the right has been 
previously exercised. 

c: Order of cha.llenges. Normally, ellch' coun­
sel makes challenges 'immediately. after he has 
had an OPPOFtUnityto conduct a voir dire ex~­
inationof the .. membera-:ttial counsel flr$t,.:fcil­
Jowedby defens8.,,8,iA· ohallenge;may be with-
. ~.f.~WJl ~~ .. mK~1\1fIIW~~,t9r'4tiYies~i>;n:iI\· ~ .. 

on,' I"~ t' jj\,'~j I}'.~' ',;1; ~,< 'j" .rl,' : ,,-') , 

, .',"2. 'In'ItUi~'!t~:~\M\~W~,~(If~~Jl~ii, ft, .. 'Gerlrerat. 
.,li!qthMidEi$,,~~lIow~d':t4:present ev.idenc~ and 
'IWO'lre;"'''Ull'!'i1l't\'(tJl~':FM~rill' rlllEr 8. which al10ws 
;tft.fl;U4ge,~'~q~~6t:tk~ '1)oirad'l1eexalIlination 
of the jurc#sjUfu~~lf,1:lie:M*itualgiv!j\S coUnsel 
a right tocoMuct the examination them-

.>8elves.87 " ,. ;,'". . " 

. ,b,: ~eg1Pire~', .. '!1'tio~; '!iJh~t1:'(J!I>U+td~·dt8~lo,8~. 
'i'lle ,N/lrn\laL,~~, pllPvldllS . that where an',;und!s­

. };luted .challenge'exisj;l! ·onit~e'('first· "Ii~rlit 
grounds, the person will be excuseq fp~tliwitb., 

I 

I 
I 
I 

.! 

II 
i 
I,! 
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;' and,if i,tdllJmanifest that any other challenge 
.will .be'unanim@usly, sustained" the law officer 

'may,excuse the member "subject to objection 
, by any member of the Court."The Code pro­
-.. ,vides"however, that a member will not be 
·,'excused after arraignment except, inter alia, by 
'. challenge," that the law' officer will not rule 
l'uponchaUenges,40 that the Court determines the 
'validity of challenges~l bya secret written 4' 
; majority vote, with a tie voW disqualifying." 

"GorreN p'rOee4ure a8 determi-ned by the 
1, Cou~t oflkfilitary ,A1J~e4Is. In, lJni~ed States v. 

'Jones;" a mfijoritY' o'ttheCourtof Military 
.', App~als decidedthat'thepro"ision,s of the pro­

cedural guia~" of the Manual 45 ,authorizing the 
iU'll!d/fider to excuse Ii' Jiiember forthwith, was 

, equivalent tdacl\all~lige' sustained without vote 
"alid there'fore conflicted wl1:J:i Articles 41, 51 (a) , 
"lilid'52 of the ddd~"requiring tile members in 
"everycas~tH'vofe' before a member could be 
·'eitlluseil. 45'l'h'isli'tildlng lI'lls imposed several pro­
:,'.~M~'ral pr?bi~.m~;As~tate.,d?Ythe dissent in 
"Jones, "When It.ls'mamfest that the court mem­
'J)i~fi'!hustJ5e exli~$ed, it Jhould be unnecessary 
; 'for 't)'{e'~otirt.to'engageillthe '~mpty ritual' of 
, taking iiformaf'vdfe to determine the validity 

ot' "the chal1~nge.'i 47 'Although' the Court in 
j.on~s ;.tiell'dgftilfedr'tMt, 1t<is c'!hari1lless error" . 

''''',...-'' , 

:nl":.(tt:'ailt,f~p,"'i{':, ,':;, ",i .. ,:' 

1·;"-A~O:A:ffi:~~wtlt,)-<,1'.";:'>:~ , ·','i "fe,' "1' 

• ,l ~ ,())""(,,j.:, .. n: ~;-

£01" a laW'officer to excUSe a member summarily, 
it 1s :eth¥cally'questionabie whether a law officer 
sh-oultl be forced tWcommit deliberate harmless 
errQr where' a court has erroneously denied a 
chaiIengei48 

3. Contest on 'chalienge. a. Burden. The bur­
deli is oil thechall~nger toniaintain the chal­
lenge, but courts should be IIberaJ' in sustaining 
chll1filt\'ges,49 ' 

., 
b,IRulings dwrf.-ng contest. Although the chal­

lenged,· person· takes no' 'Part: 'iti' the hearing, 
unless . ,called u,pon'.to.,testiJf;y,i'lf;he law officer 
(0.1'. ,president, ,of a IS'P'ecial, court_martial) con­
tinues,to rille UJl)Qn,'interli!>~utorY',questions aris­
ing during the ,contest ,on the 'challenge. 50 

. ",' " - '.' '.' "'.J'~.' ' ': -.- ~i - ;' 

'? ,Instruction·, Since. the members of the 
c(\url~mahilli(~xpept" for the president of a 
specifiL cou.ft-fnartfal)inay no longer consult 
the'Manual, they should be instructed by the law 
officer (or,., 'president of the special court­

: madial)] on'the law and procedUre for dispos-
ing of thechaJIenge;5l 

f" f "f , ''','.1. '·l:.<.. \. , 
d. Deliberation and voting by members. 

,(,~) p-neehallenge at ~ time. "The court 
shall . . . not receive a challenge' to 

.. 'm\!)re ,than one ;persen at"a time." 52 

Thll$6 'Provisions apply with .thesame 
.fol.'.ce where two· or more members' are 
subject ,to cha)lenge ,on;1;he, .same 
ground, In ,thislsituatron\ it'is-iegally 
correct for the' one. chlilienged person 
to vote on the challenge' ,of'ianother;G8 
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eig):lt grounds are based on. ei~her 
statutory disqualification or. ineligi­
bility, requiring the challenged pe~~on 
to ,be "excused forthwith"-an im­
proper denial of such a challenge, 
where accused pleads not guilty, will 
probably result in reversible error, 
without regard to thll compelling evi­
dence of the. accused's guilt.5• In such 
a case the possibility of prejudice will 
probably be presumed. If undisputed 
grounds el{ist under paragraph 62f (1) 
[lack of qualification as a law officer 
or member] or paragraph 62f(2) [not 
appointed to the court], the improper 
denial of the challenge might consti­
tute "jurisdictional" erl'or.'· If, how­
ever, the grounds go to statutory 
ineligibility, as distinguished from 
statutory di<Jqualification, the denial 
of the challenge will not render the 
proceedings void fpr lack of j urisdic-

. tion.6o , 

/18 See United States. v. Renton. 8, USOMA 697. 25 OM·R 201 
(1958) ; c/ .. United States v. Moore. " USOMA 675. 16 OMR 249 
(1964) • 

'. lIB In Uhlted States v. Hamleh. 12 USOMA 448. 81 OMR 29 
t \ (U161). two "members" of the ,special court-martial Wet'e Interlopers. 
, . since not appointed to the court which tried,' the accused. Chief 

-: ,J Judi' Quinn. In a thre&-sentence opinion held that tlie Oourt Was 
itnprQperly coDstltuted and "~he oharae and Its IpecUlcation are 
or_dered dismissed." Judie Ferluson. concurrlml. stated that "the 

~,'proceedlngs qalnst accused ,ue a nullity" and that the "ea'realous 
natpre of th, erfQr ara'ues qalnst subjectinl, him qatn to the 

''lfar'assment of "~'nothe1' trial ••• " [Emphasis added]. It mllht ap_ 
'·pear. therefo«. ':that:.thl~' around ~s jUrlsdlotional., In spite of Juda'e 
FerlUS,on's use of ,tllo W:rm "another ~rlal." however, It is apparent 

.', ,'that the ,60urt in H{lNthh illd not treat th~ error as '''jurisdicitonal'': 
.1, 'tf the,>court-m.arytaJ' .bad ItrUly' 'l~k~' jurlsdl~tion,.~v.~ t\le, charles. 

_the Oourt would -have h"d no basis ,o.f power on which ,to oI;der 
.' j the oharle dismisSed. ' ,~, \' 

~{, ,'J.'P6, error of ,lapk ,of app,oInynpnF'i.llbqu.~4!'.N:e,~",fi."e t9'_':e':lto~atic 
. reversal and a rehearlnl. so 10nll as the first trial proceeded u~der 

"i 60101' of, law. The essence of lthe errol' Is itlili:t tit~ alJouaed' isl'entitled 
b. ~ .' fall' ~rlal In, a{lcordance with th~ q?de'-',,",~.~Q(~E\'(~"',Iie­
." prlved of that right by being tried by a, cdurt other, than'''t'h,,' 'One 

the converi!nl' authority appointedl OotnlSttl'f",cdc'Hr cltta!:;ktn:'4}nbte 
,16,yolted St .... v. p,.e.w,n.,,12 uBolla "'\oil, O~I\,~.a 'IlIA!) 
. (member abBen.t without beli'll ex.cuse. d for roo~ C." .• '. e by ..... iI.. "e~. '\ • 

hMuthori,ty) I Unlted,-$tates v. Allen. IS .US'dM:A:\ 1\260 18:,tn¥,kt)'~SO 
f U955) (oonveni~1 authority's pU1'l?~~~d, ~eiea'at~op r:'- Raw.,~to 
"excuse memberll) : United States v. Mb~'rts. '7 'USOMA -"822,:lkh&OI$R 
U112r q9~6) (Qhara'88 ,referred· to trlaltby· perao)\,,,.~ther.,)tll'I\fU:"'fbn .• 

Veniniii' authority). See also United States v, G~odaon. 1 U ~(lMA 
.'-298,8 CMR 82 (1952) (appointed trlal counsel unll~&llfttd.1l.\i.'df~o 

reversible error. the acoused not belnl fundamentally entttlltd" to 
~aye the :GOtl6i"tl-tJ!.-oot" ,'l~~ta, well rflprese)1t;e4).' " ';" 

':d'eo'Se't'United' States 'v: Law, 'lb 'USCMA ~78, 'd cMtVtse '(19t10). 
_f'~"-fL)lO;r,t:., 1951.',pa1'a', 62/(18). "\y'-"\ ":"1,-'; ~h 

":,~ ~ 1!~,ited St_atell ~"'lRIOh,mO~~! ~~. U~c.~~ ~42.( ~lI C.'ft. 8~'~f J1~:~~) . 
• See' Busoh. Law and taoUo., in JU'l'1l Tml' (1949), at 126. 

·i.l II United :StatelJ'v.; MaDrid"", 6 USOMiA ,480i.:20 OMR'·'1"a o:~a.). 
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Gil) Grounds 9-1,8. The grounds set forth 
.... ·.Ii in paragraphs 62f( 9) through 62/ (18) 

} are fact$ "indicating that .he should 
, :po~ s~~, as: a member or)aw,officer in 

the interest of having the trial ,and 
subsequent proceedings free from sub­

"" ,."st~l),tlal,4q~Q.t Ijos,W' legality" fairnilss, 
and)4tWM{j;i~~i~," 61'l'he ultimate 
question, therefore, to be decided by 

, .~!\,:vote:,pn thl\.,cbl1,llenie, is whether 
.:, fhe ch,a,l,lenjJ'edpersqlJ..can. ~ry,th(j, case 
'fairly; admission of 0D,$,:01;' lllor.e,of 

the fact!! listed as .grounds ,for 
: ;chanenge . I!l\~el'. ! pal!agr~ph.: 6~f(9) 
,~Wough. 62/(13), therjl:t;p).'e,pr\lb~ljly 
Aoes not .. require that th.e chal~en~4!,,be 

, ,. s,U$tained,.if ti).e impartiality of tile 
challenged, pe~sonisotllllpVise ,~on-

. ceded." If th.e challtlnge ,is, a.s,l1,ltl\Ifter 
ofla"" improperly denieq and .~~ "the 
error is preserved by a Proper el[ercille 
Qithe ~ccllsed' s peremptory challe~ge 
[see Section V, infra] then it is, still 
an undecided question as to whether 
the Court of Military Appeals. "IIill 
reverse in view of compelling evidence 
of guilt, or follow the general civilian 
practice in this regard a,nd apply the 
"harmless error" rule." 

(3) When accused pleads guilty. 'rhe Court 
of Military Appeals all yet hall not 
decided the effect of a guilty plea on a 
prior erroneously demedchall~nge. 
[Notwithstanding< its ,deoislon. ,in 
United states v,.h1ln~~; 8u,1>ta,,')V~ere 

. the. ,Court, revers,edtbei,1blqh~gs.,based 
'on accused' s~lg<uHty. 'wll!'aa'fter,' the' 'de-

. ,,~(~~~e:$: c~m;»i.~~,'lilpt.iora;'tar'll\is-

,' ... " ',!~~lw~l~);';~'~;~~~~~:~~i~; 
. i' :such,a!~lelV:would 'jls W,;ivaive,a,m~m­
.1 ;m,". ,,,. :,b~~l",itmll~OIl,s",p~icipation .. in ,the 
", ".''''M " .. tI"4i~If~lbut: not"in'th~,sentence, if the ; ", \ 'I. 1. _ ,',' , "" ',' ,,_' ,," 

.~.'IJ ".).I.,",,"l"'.'."~lil.~.g'l ~tI~~~~~ fl. ~~. b!'Ms~d,?nl'~hh~' fiharst 
;:~" ,I",~~,~ 11wdd ~.~,<:,u-:9:U;ll\+~ ,Q _,,~ne, anua~).1- IS. S 

" . .', lleej\)he effect accorded the error of 
'. ,.. npndi~clOSUi'e of su~h grounds.·' lithe 

'"'' :",,,,,,' J~lt~I,~llgew~reo~se.~ <in :t1(~ . ot)ler 
·,'1, """i1,IP!0,l1nds, it· isproblem/1.tic/1.1 whether 

. , 'th~cqllrtw'!1l Jlook.foi'st>¥ifiC',~teju-
dIce .. , ", ' ., . 
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SectlonIY. PARAGRAPHS 62f; 63, 64, MC~, 1951, GROUNDS FOR CHALLENGE 
FOR CAUSE OF THE LAW OFFICER AND MEMBERS 

1. Notqnallfied;" There' are no Court of 
':M;iJitary Appeals decisIons concerning disquali­
lIcatron .•• 

2. Not appointed to court .• ' This ground may 
cQnsijtute"jurisdictional'; error.·' 

3. Accuser.'. There are no Court of Military 
Appeals decisions directly concerning this dis-
qualification,70 . ' 

4. Witness' for the 'prosecUtion." The person 
does riot become a witness for the prosecution 
until' he testifieli; 'a.t whIch time the Manual 
requires' him td be eltcused.'2,Therefore, his par­

, ticipation' prior to 'the introduction of a prose­
cution exhibitbea¥ing his signature is not error 
-'-provided'he:'ha.dno recollection of signing 
the d()cUment---on the basis of being a technical 
witness for the 'P1'6seclltldn.78 Where the person 

dlO 

actuaiIy ,t~stifies, however, a different result 
'would probably follow because in that case the 
likelihood of prejudice to the accused's rights 
is 'gre-ater:Paragraph 62/(4) of the Manual 
requii:~s excusal forthwith !fit is established 
tfuitthe member will testify. Paragraph 63, on 

, tll'e't1tlier hind,states thatii at any stage the 
perioli'ls' "~aUed" as a prosecution witness he 
,sb:a:ll' 'lie' excusM from further participation. 
A4y possible contiict, between these two pro-

"~rslWs,' aktothe tillie the disqualification 
. ilri~es, mAibe resdlved'byeonsidering the duty 
'tll'disclose l posSlb,jedfsquali'llclition; if neither 
th~ p~i'sbh MY: ~1ie t1'lal &mnsel, during the 
nbi'Ill'!UcIi:Mfengihl!' 'procedures, 'realizes or in­

't;nl:dirth~t the peblon' be called as II prosecution 
'Witne~Sitcaririot be said, until he is actually 
'c'iilled, thafhe "will" become a witness for the 
Pros~t1utlon." When he is "called", however, 
Hlr)sh:bul'd be'subjected to vdit' dire examination 
to determine what prejudice, if any, resulted 
froni his prior communications with the mem­
bens or' in' his examination witnesses. 

'5. Investigating Officer." Although the Code 
does' 'not define "investigating officer," the 
Manua!' definition in paragraph 64 is broad 
eMughtb cover practically any personal in­
vestlgation-of any aspect of the, offense 
c!1:a.tged.1., The decisions of the, Court of Mi)i­
taryAppeals seem to favor thisliberalapplica­

. tionof ,thel\fanual provision whenap,pjjed to 
ineligibiiity of ,a law officer or ,a, I)1ember. In 
United States v. Bound," for,lnsiance, an in­
formal investigation by an offi~~r:0!lsecurity 
watch wa.s held to constitute,:him:an "investi­
gatihg officer" : iII United"fJtit'fj¢8':Y; [J1fche," the 
Court did not refute the ap,pellate' defense coun­
,sel's contentiolle tnl1.ta,.lri~w.liei' ,,,,,as an inVesti­
gating officer" because : prior to' trial he had 
;made a tlet,el'l'hih~f19na.~.,to ,whether or not 
the accused', ~ho"lCF' 'he"" ~eleased from" pretrial 

:", ""~":' '19 ,", ",' '>~! J' L 
. cO!J,finement., J, ,',' ",:. 

6. Jl;¥,,!!t~~),.S:~o»'"~1.".):'his disqualification 
arises from' acttui! I'6rpresumed "participation 
as;;<;~~rl~~t irqt~~i:~t:,~\,q~"duringan~stage of 
the Plloaeed~n~' ineiuding,the pretrial investi-

• ';:. ":,Jf" . . 
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. gation 82 and the dvafting of the charges." The 
disqualification may be expresslY waived ot the 
effect of the erroneous participation' on the 
findings neutmlizedbya guilty plell. "" 

,- . ,i' 

7. FO.rmer lUember.".There .lIr'l, nPl'epor,ted 
cases dealing with this ,ineligibility. 

'. '", " '-f"'" j: , 

8. Enlisted member "assigl1;ed" to the s,ame 
ul)itas. accused.S\ This. ,per,tinen,t: pl'o!lis}pJil.,Qf 
the Manual does ·not seem as brolld as thllt,'llf· 
Article 25(0) (1), UCMJ, on'whichitisb,~~ed; 
and which. pr9vides that aI10 enUsted. ,11jIem!;>e~ 
is ineligible tc) serve on. the court ifh~ .. i~.,a 
"member"of accllsed's. unit 3itthe. time pt,triaJ. 
Pre-Code interpretations of the ;WOI;<\, "M7 
signed" excluded those.on. temporary duty to a . 
unit, whereas the' word "member" should eil'" 
compass individuals in that category, This,lat­
tel' interpretation would be more c(\lllsistent 
with this provisien 0:1' the Code, enacted to pre-

. vent ill-feeling amon'genlisted men as .a.result 
of one of them sitting as .a member at a court­
martial. Where a member is "assigned" to the 
same unit as the accused •. the fact that he is 
only assigned to a unit for administrative. pur­
poses and that the unit is extremely large does 
not make the mernbet, a'ny Jess ineligible.86 

n United Sta,teIJ_ v. ,Hurt, 8, USO)l~, 224. 24, CMR. 34 (l9!i7): 
Accused was a'howed'to waive 'the 'rtlembel"s prior p:l.rtidpatil~n as 
bis defense counsel at the Article .82 Inveathration. 

83 United' s.tateli\ ,,~, Renton/~6_ pleldA.' ~~1'._ -2l;'ii"e~R 201 -(1'9~~h 
How~'(efl th\! majodtY"of, thtl ,_court.. h,aa "beld, tha~ s,-!~h, d~squaJlf\ca· 
tlon . ~s· ~ot '''juriadlctt6naiJ''-:2and' ,·th\:ts' ni~,' :i5el eXp1'e8sly' 'waived-'" 
alnce ''It afrec'te o-nbt , "eU8Ib.l.lItl'I~1', S~,el :Upi~d:, ~,fttl\. W.' :L.aw,,-, 1~ 
lJSC)JA;, fla. 28 C;MR ,189 _,(~~59). 1u~e FerSlison d1eflente,d, and 
'w6uld' a)),,,(.,reti'tly hold the eh6f 'tel ;t5e),"I)riFffdloUoh'al!" ~t-. iilast' 'hi 

the aen,e' tbat, the:: ,aeous!ild; 8bou~~:' l:nQt) ,~~: ~+~,ttfij' ~?, /.'l(JfI:~~, "t~e , 
errpr-,even expl'esslrrfo)' ,re~~,~ns; 9fl~ub~JI~;fo~l~r· 'rA--, ), ~('il, ' 

'I UCMJ. Art';' 68b., See MOM, i951, ,Par~,: ~2f~~~H ~ tegllr~lnjt ~the' 
law office)"s h'a,vinQ"" acted', lis'- such, both"at' tb.1otllk'trttl.l'lWltti ani!.\tbe"j·1 

' rehel!-rlIJ1f: . ",',J,) U'W';"Ht, ii: ,;J,$l j '. "-

8~~~M.195 __ 1. pa~~.;~.2f(8). :",-,:, _. ~\ __ ', c,: ;',.~;'~": -~\~{,f-".,'\!li):~ 
58?M 898JUfi" ,Scott" 25, ?MR 636 (l~ij~!:, S.~e ~~o "C!~: _:\1;-\:i4~~~\" 
8TMCM. 1951,-pal'iI:, 62/(9)'; 1, -' ", L __ .,!·, 'y'-' '!-;l!'L\ 

,I as'OM ~aeg08.' 'Str~wb,rtdge; i '21 dMR '4-82 '"(1J.:956)'-i;-S'te '}Ii!lt.? '~taM'~: ' 
81961 (~e.'tn. er./,14 ,.0. "'.l\ 8~2 P9JS4.).' 1?'$trf''W.;~ridtlfJ,~ t.h.,~ R.'Pl!:r~,,,\ . .'k.'"n'.'j 
judicial notice of the ,record of trial of the aocomplice but ed" 
to consii:t(Jr Ian a'tllcta.tit of 'the mertibel' wherein' he stated tluttJb ,,_ aJ-'N 
not a8so0ia~tl the, tW~;i~"e~ b~~u~e, of" the , .. t'me Jn~erv>.J ,;~~tf.~e1r~)H 
the trials and because tbe present, accu~ed hll-Ci pleaded _"UU~)'. >'the 

, Poard stated. "We view the, meanllie 'oi< the pb.r9.a6::'in',th"e-~cRi8"J{l 
(In, paragraph 62/(9h MCM~ 1951] In the same Ihrht, as ,9. ~im,n",:,\ 

phl'~"'~, 's.,;p1tfal'~)n; ,A-~'~I~\~~" 6,,<~) "l)Rd 2~(,~) o{ ~he, 90,~e .. :'l'»'~ 
Phl',lI'" ltlte '}li:t.-me c,asei'bIlS': been -held 'to"'m'ean ui~, ~lt-mtl f1~!'l ~l'd 
olqaeJir.\ 'fitlatf!~ l,q~3 i,ll,\oIYJlJtri'M-<ac~'!!9pliA~' t~i~d. "'~'P{l)·,,,tfl}~;: ~6,lX 1,: I) 
qll~?~\ JI}~S~~~' ,out,', ~~:/"~~ ~l!a:n~1 \~I,',f;J¥I~~}~\"It, 'f' , '1 .... , dJ' 
... !,10M. ,.Il i • """ •• 6'1'(/0) .. :0 ' .... 

"iiiJ.tI·S,';ii lti~h.J." 1~\\bMIi'itl"·(1Ji4), /> il 

9. FQrwardlng charges with ,peroonal rj\~om~ 
mendatlon.87 Boards of Review llaveheld that 
forwlltli'diI\g the case of an accomplice with. a 
personal, recommendation. a& .to disposition, i~ 
the 8~1ne cas.e as that of the. instant aCCU8~d 
and a~aiJure to disclo$e, suehground for ehal~ 
lenge .prejudiced the accused as to the'sllnte.llce 
where ·he pleads guilty.'s 

.10, Opinion as to the guilt or innocence of 
accused;s, a: Gener-al.See also paragraph 62f 
(13) of the'Manual,,(qr "exaf\lples" of "any' 
other facts"raising doubt' as to the fairness 
of"the'proceedltl'gs. Some of these examples 
seefu'tooverlapor be included in the'ground 
ofiri:~H'gil~ilityset out in paragraph 62/(10). 
This: b!lil'tlCular llraundfor challenge .lis" Idso 
closely' telated, tCl , the preceding ground; ,de­
scribed' in' "tlli;i'allra ph 62 f (9) of the Manual: 
if II: membei"orHie law officer has recommended 
atria].;' theilfUndoubtedly he hiisformed' and 
exp'fessetl' 'at, lilast a 'teiitative' opinion'as to the 
guilt'of the accuslid,':j 

b.Opinion formed d/tel' the rect1!1t, of all 
evidence: The""opinion" referred' to is one 
which is 'preconceived a'lltl"Ciossnot apply to 
that based upon the evldenc6'properlyconsid­
ered' in"the' case; 'Fop example, ,in one case,'o 
at the close 'of the defehse'·1;; case, thedefenee's 
peremptory challenge', wasprojlerlY· denied.' 
Thereupon, defense counsel'chaUenged' the same· 
member for cause on ,the groundAhat' heha~. 
formed a definite opinion as to· ths 'guilt 'or 
im\ocense of the· accused; On·voir dire the'mem­
bertestified' that altMllgh he ,had r!fo1imed"an 
opiniOn I( 1') 'it 'WaS' fiat '.pre<l<1trcelved, bu·t was 
basedohtlt~i~vlden:ce 1'llCllivE!'d;.'at tlte1ltrillJ, and 
(2 ii J'I'Uf"'lill<!M ntit;'icl<'lseal'lit,i iJjnilMbto"thev$-eei):lt . 
of ftY!~\;~eti'.~l~e'll~: i,yhi'(lh,mtllhtbel'eceived .. 
Optwill1!t':l 'l\11~$lillalUell'~e' wa~'l'>'tioperly denied:' 

..... It weuld be ridiculous to expect 
cO·UilltmembellS . to .1Men to ,;the. evidenqe 
wh4h pv/!sented unihfluenced"by- the cross-· 
clltWenMs 0f<cvadibili ty or, in(!re,qi\)ility 'At­
tendant 'on the vatious Hems 'Ofproof. 'Tke,' 

:> ' : \ , .::\, ",,' " 'i" ' ,,:, 

maintenance efaue\!. ,a· m!Ultal. v\i!lI!l!jIIP,y •. 
~~~~,}lI~rt,'lb~~, ~urin:~ th~;~1'~~e~Mitln. ot. .' .. '. 
evidence' would consbitute a. !ltandardcon~:;"; .' . 
trary to human natureand,1liiwther, .wouldl\ 
be "artlftcl'al to 'an eJttli~llle,;'iJ'Il~t; \V~I\V"I~: . 
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requirede!' a- cOul'1i member? He 'mustlis­
ten a-nd eva-luate with a-n open and impar­
tial' . mind the . evidence presented, the 
arguments advanced, and he must ulti" 
ma-tely render his factual determinations 
on the issues presented in accord with the 
rUles a-nd laws governing trials by courts­
ma-rtia-l, including proper instructions 
given pursua-nt to Article 51. •.. 
~ , 

11. Effect (If preconceived oviniQn where evi­
dence of imvartiality is receive4 at trial. There 
are as yet no repotted:cases <j~aling with the 
effect of a .denial of. a .challenge based on 
gr@undS 9 through l:,l, where.the grounds a-re 
disql@sed a-nd admitt~d,):>ut.contraryevidence 
is presented a-tthe trial tending to. show that 
a-lthough the persoll may. previously have been. 
prejudiced, he maY have since 1:)ecQme impar- .. 
tial; .the .:reported cases deal principally with 
the effect on l')on<jisclosure of such prior bias.·1 

In a case .whe.re the memb.er. does claim tha-t 
he has a-n open mind, despite his pretrial pre­
conception, and where such an assertion is not 
unreasonable, it is entirely possible that it will 
not be held enort!): deny. the challenge. In this 
respect, it.issignM)cant .thattheCourt of Mili­
tary APpeIlc14t.li!l.~\lch.jl. disputed situation has 
upheldthe .• dim4al,Qf a.chll-llellge of.a Ia-wofficsr 
based on. :pa;;tIl!.gPI\il!)l,l 0621 (13) of the )\1anua\, 
where he. a<t~tJ;!i<iJ.w,."IMj ae,te,\l,1l-8t,ia-1 cou.n8el 
at a- relll-teqlF)9.MA1~J;ljt!·RrQ!llaimed his impar­
tia-Iity,.·~ '1'laWiliJJ~lIJ.~~f.:(a3.).by its. express 
terms melielMJ~~wn;ll\l'Il-Jietl."examp\es" of wha-t . 
facta maYIj ~~'ti$Hb¥~lInPi!\L dqu1:),t Il-S to the. 
fairnessn.'.i!4Iil:lllllo,~~~d~Ii~',· !iJ;~he "other fa-cts" 
Which mIl-YJMJe!'wI"~N/jIi~e,:#~chcl\!dQubt-,..-which 
is th~ 11Ibiw.~IlIl41MJlt\lI},;tQ)a~, d,e~ideq on the 
chanenge-.a,.r~~~~I'U~liIl<l).· ~f )the .. preceding 
grounds. ;fol1i;)~~ll'~~it:iIP.!l.:v..a,gfaph , 62j{9) 
through 62;( (~~);l><,$II1l1.1ii ,9f)tp.,e~\li,~\qth~r fa~t~", 

it istirue,maybe stronger evidence. of continu­
ingblasthanotMrs; but It may be that none 
oftnese'''fllCts!!')constitute a-n irrebuttable pre­
sumption ofpaii;ialfty. Further, the denia-l of II 
challenge based on these last five grounds for 
challel1ge, 'not being based on statutory ineligi­
bility, m[ght not call for the application of the 
doctrine of "general prejudice." 

,':'1," 

11. Has acted as eonvening'authorityor sta-II' 
judge' ia-dvoca-te."a. ·'AII convening authority. 
Although· the . Manual does' not discuss this 
ground"':[lor' cha-llenge it· is Gbvlously patent 

, enorrol"the convening authol'!ty to participate 
as Il.melnber." oAlthoughlsuchdual participa­
tion ·js notpro$cl'ibed bY\'atrl express provision 
of 'the Code, iit:'still violates the intent of Con-. 
gress to 'set' the·donvening /lJuthority apart in 
his··c!>niVe'i:t.hIl!'il9:nd'l1ew-ewing duties. 

~;·;!,tf::'l~:q~f.:p~q~:.\;~~::~td~ judi!f advocate. 
This gr~~,n,~,J~LR~~~;~?i\~~l)l?pea~s to b~ based 
on th,.~'E!'~f"o .. ~nill!~~l!~t1~t~.~n~mpa~t1a-1 I~w 
?fIj~r.t)'1h.Q!;),Y~ r~?w~c~~e!l\~e)lendent dlscreit~on 
1~~lsiirti,UJl:~~".;vp,~tt4e~,~,ed by pr.edeterml~e~ 
bias ;01' cqnc.el!~,Wr ~f tlie l!\w. UIS reversible 
en'Ol'f. thei:e~i>\,~,for a law officer to fail to 
disclo~~,s,~pltPii.~Frl~lactivity," although a- plea 
of guiltyr~riders a- law officer's participation 
nontmljudicial.96 The same result would follow 

\ ,,' '. '. . .. 
where .. a memb~r had acted as legalofficer.D7 . 

12.'On·revlew, will a-ctas reviewing a-uthority 
or st\\.i1'jllclge advocate.D' This grqund for chal­
lenge,si'nce it rela-tes to participation .after the 
trill<l, should not affect the right of .the /lQtlused . 
to a-fair trial, although it would va-ise,substan­
tial doubt as to the fairness of. the post-trial 

. '. :I'.e 

review. Ne'l'ertheless, . .in .. ol')e cll-se.thl'\ Court. of 
Military Appeals reversed t)ie findings, where 
after the trial the Jl\~ pjficW'.4cted as, sta-ff 
judge advocate in cQncurri!l~,.i1.l th~PQl!t-trial 
review of the cas.e,.~ J.n) ,V,jll1>Y,j,of ,SUbsequent 
cases, it is extre~elx:·~?¥~tf\lI,f!.~ll'«h· an. error 
would ca-II for mop!,COJ,',!;f;lc,'fiMe.action than a 
new,' post-tr\all'ev!elwily"an 'Impartial author-
ity' or staffjudgeta:avpc~te:··":.\. " . 

. ,., '! ': "Hl" '!I~' rI I :"',1 t .. " " 

la! ... An~/:p~i~;~:'~" ~tlf,:~~~,I~ting,su~$tantjall . 
doubt asto;~¥,~elilitY;l.f ilirne'ss, and Impartl. 
a-Iity of the~I'H¢eeli' W~':'IW.'il:\(jeneral.· The 'factS . 
listed under'thrg'~lIlb,pa:f~~Il~ph' ofih~ Mll-nual, 

AGO 110004:, .' 



as \Y~ll las unq~r:,paragl'aph62f (9) thrQugh 
62/ (),2) as "exatlm\e~" ar,e .merElly . illustrations' 
of what ,may eg.nstit~tedQubt,asto,the fairness 
of t\leproceeding, 'rhus, if the: a~cusedchal' 
lenges, a member, or the law:Qrncer on one of 
these ,grounds,.and.the fMfs !;tte llot disputed, 
it is:,not"errol' to overrule thel challenge if the 
ev-idenae shows .that the. chaUenged: perspn :.in 
fact is unbillsed !;tnd jmpartiaLl~i : 

Ii: 'Formerly a()tedas' the lawdfjicd: Alth'6tigh 
a b6ardM review hlisheld ittolll$"i,'deniafof 
"military du!! process" to deny'a cj{~ileng~ to a 
law officet' "who 'had acted 'as"~ItC1\': at theflrst 
hearlng'in spiteofthat ofl1def'~ 'MtAfefuent' that 
hecbUldfairiy perftltmhis 'dlitles,iii'2\;hedeci­
siOll' in the lUchthona)o,' case' icll~t: d'oqbt upon 
thec6ntlnued validitY of :tneJ jf'61dlhk 

I (' . li,-' 'I ,·l1i "'L ,:'~, 

c, WiU'l{e de/:ense witnes~" P,ara&l~aph 63 of 
the Manu:;l,l states"that:,"if,.awitness called by 
the 'defense testHies' ad,verselyto the defense, 
he aoes not' thereby,becGme:a witness for the 
prose~ution:'hi~gttlund for challenge is closely 
related to.· the. gr()unds, listed in paragraph 
62/('10)pf the Manu~), anq other grounds listed 
in paragraph!i2! (13). . 

. "j :' 

d. R as made 'statement during: 4nvestigation. 
The:Mlltlual does'ntilt, explain this;' ground for 
challenge:,Nevertheless,anw laiW·officer or mem­
ber whe; has made, a., lllateriltJ: pretrial state­
ment, based on his personal knowledge, should 
·besubj~(lt to su,ccessful.challenge, . because of 
thidl,angerof, his,: l'ITIp~xtjJ).g. inadmissible evi· 
dence to the other members '\>r,p~~~ing on the 
credibility of his' 'own statement; or, as law 
officer, 'h!!'ving'hts' l!ll'ling'hM~l'~tlijitly,(jnll.ueti\led. 
Ful'ther; he may'ver,Y"well '\lri:tve'!'lnvliitn~per'[' 
pneaoncepfion Of !thE)accusem's"~4Ruilt o:rwln\ilo,,; i 
cen¢e, FGr this laat vesson,' he IWQUld1De .ub~e:(l1:AJ; 
to .. ~l'taJ1ellgeiby ,the: ).pressootipn,', eVen${:t:I1,Q.\lglh~ 

"'i. ' ',i\ ·"'ii<0"rnT l'lt~_~j}~i"J(~~(fj 
, '~. , , .< ' u.,' _". ":_ \ ,." _' 

l\11rUlttted'iSiates ",v; RMhmond; $Ullt'a.;" ~:te."g2.'; ~1o'b •. H_! 
ImpatU~:!l,tl', ',~owever, ~re not, ne,e~.I!a.~I:r !lo./lC,hflll':".!.~·'iv'.\l '.tedktS~$., 'f 
v. Kehtrier, 121 USCM!~:' 667: '31 'CMR 2~8 : (19621). ' .'~Mi'Pf:{'18$lKO¥ 
. loo;~Ql'4' ~50'.~~1 :Jh'os,el("l'~' C1#iJili' 8~~!,(1~6~»[ ; (JlA9U8A., d't\tp.s~r~~flt ~t j 
to JI. Jaw olflcer oth,er. than the ono "Who orJa-lnalJy· "sab)';, ( ,'1~"t 'I}t" 

lo'~:u.riited' 'Stiatti v; 'Rftlhlbondl,i,/'ujif'b TlJte,' 112. ,',iU' ,).It:"i j.~)(r,:' ~.tlf.,t 
10~"~"",'MC~i;}p:ln. ':I1,ran4o;:;nf~ ~ ,1 \r~1) .1':: \d -l'fW'(t/t;1t),{'{ 

.- lfSl'7 cMk 60i..·.(19S~,): Bef'uin appears to Involve, only "an\~olfdatril 
lntel'~"b hi! itli6 l,resUlt" !~tNth~'):ttlL\Ji:' 'Dh~)Ooul-t ,of, I~Ulltary 4&~1."\ I 
hal', !l:ftl.,d:;,~~t· n:, c~'tv6nin" -~,"llfot;tll;, WAA .W:"''''\,1l- ,c~ai"O'~n.,otdl- b 
chai<lt'Y'·'fliltlf\jl'i~e~·,'Wa~ -:- ndt \ ~ldqudUWa'J fl·'oM 'co'nv~~"lg' ·it-l coifl1t.:" '. 
marUal to try 'an" "Qfftcer 101' embIiUijl) .. (:#ot)l,':dlWe!~a~1t' ff$;IJhlt, (t,; 
1Tnite4 -,_States,. v. Doyle", 9" USCMA: 802" 261',CM'B 81lf (:1968!)ri- It 

: ' tnay ~be. tlieietore. ';tbat' 'B;1'giu 'should.- be ',t·eeXaminod. 

th", stl!liiernent was made "at the il'equest of the 
defens.e.'~ . 

~:'iIa8 ~~pressed an opinion is iathe mental 
coin,d'itionof the' accused . . '. .., : 

f. :Junior in rank, or gr(J.de to th~ a.ccused.W· 
,- ' '\,' "," 

, 

.'b. Birect persona,!. interest in the 'result 0/ 
trial. ''l'his ground arises' from"a d,irect per­
s@nal, as distinguished from official" interest ih 
the outcome of the case, that' would tend to 
make the person.partiaL .: 

tnA:CM'4374, Bergi,n;'05 the accu$ed Was . 
convic~ed'oril(rceny from a consolidated wel-' 
fa.refunc:!,'\)!' WhiCh he Was the custQdian. The 
d~fen'se'chan;lnged thr~emembersof'the court ',' 
01) t!).,/ gr?uhds that they were rhembers 0/ th.e .' 
unit lund cauncilsWhIchreceived income from' 
tlie 'censoHdlited' welfare' fund .. On voir dire" 
thetIl're~'lllelllbers ass!\J:'ted they ha.d heard' 
little, if anything, 6f thec~se artci' w'ould try: 
it jriipartia,11y.The:;B()~rd held that the over-' 
rulihg Of the challenges was 'prejudiCial errQr. ' 
. ,. . .:': ,We s)lstain,'the contention Of de­
fens,e cO)lnsei, th!lt an,v ,lliember of ~ny of 
th~' cQuncils, . re~ponsibie . for ,the proper 
ad'ministraHon" of" the pai'ticularfunds, 
" , "l,'" :. " 

were so closely assoeiated' with and had so ' 
lI'reat an interest in the conser.vafion ,of its .' 
fJnds yhap~ey were re!idei-ed'incompetent: 
to sit IIS,I!Him\;)ersof thEl cou~t-ma,rtia1. The 
,accused wa~. the ,c,u~t'?c:I~an,otT~<:~ a~ 
every ()Jleqf,,theull!t fUl).c:I~;)q:f ty,!\,~'?\I!\Ctls. 
ofwhi~h" th~Ch:,all~t1~~t'~~i~1ile#A,f the' ' 
~qllr$ '?'~1~. ~11NI",tIJ1l~e~iz-lf ,;fNn,4~fwer6 ' 

, .~~l~tr!p~? ~?I}1>,e g~J,1f. ~r.,;W~I.( ar~.~, r!~crea-· . 

t.!."o.\,. '~o. ~ff.V1~.'" JPf.Tg,~e .. ~~j.I .. O.~.tl;j .. :.I •. a."e .. '.~. ~ .... \f!l .. ;.d .. " ... r. B ... ' .. ~.{'.s .......... ! as.I~ .' :iIX-;r,~' ·"'1.Jf, ~~ li!"1i~l!P$·t!\ypnso 1- . 

'. , .. 9.%f~. Y. " FJ:' . fi'~Pf,QPQrJ;Jfln~t~ .l~ss I 
hlw~ . ", .' * )~~ 311hp'.:thlls ,cui;t~!I,ng 

",:;"l\l!\', Ilc hv, ~s" ' . , 
'~J:h,i' p!p8.el~, 'I'~!,~tM:to the accu8ed. '",. '. 
'. 'l'f:;'ak:~ M':~' 4-;'; ;-';)"'1'1 "I'." ',," '.1 ,,-,' l' 'i]' 

'..~!11i:g~;·liill!ll:UQiplt~,.a ,inaclose1rYr'el,(L~d,cl/Jle" 
1,./':1"(11;), :'t¥~erdt Tliis ground is. re~aW~ )tktl\~tj 
Pi:)'! he. ,'Ilisted in paragl'ap,\r:! 62f(,1!O )"MOMt 
,·.,<!.n"~" oM'l'll" ,,,,.,;,,, .'''' '\"'~''':k'''''''\:1 '·''.l,i ':;';',I'(!:lrl\iHj~\I:" ~1l,~,"I\l~,s., l:\~t ~,\U~t"t'h!l.,i.~~I'~;;Mdt ... " 
Vi "'~1';'" .4!!pallij!lipati@rt\~ whieh,,fs,di,,qu:aMdlyIngt :", 

;;A, h ,:l\lJ,lJs ni'W~,: ,ttw.ti~Jn!!l~@t\'~;~s;;q9~~.h);::i' ,! "law, OffiC611, .. Q'J;" memb8l!',mQl4l1llill:dloo,,! 
': '! t . ,'''. sustaining: a' ,challenge en, this: gir.oulnp, 



" 

I 

I 

, 
I 
I 
I 
I, 

I 

(2) 

'The ,prior, 'case, ,must,of" cQu'l'se, be 
sufficiently "closely related" to' the' in. ) 
stant one so as to give rise to a,doubt 
as' to the impartiality of the'cpal. 
lenged member. lOG ' " 

JiJff,ect of 'participatiot!. In United 
States V. lUchm,ond,107 the accused, ,R, 
was convicted of 41 separate larcenies 
from the, base finance office. It w;as 
disclosed that the ,law officer at,R's,' 
trial had acted, as ,trial counsel at the 
trial of ,C, one of 18, other, personS 
tried for siJl\iJar larcenies. and c°Ir-, , 
mi~ted a?out th~ same time. Three,. 
witnesses who testifl~d, at C's trial 
testifle(}' the prosecution at R'~' 

• ,:" ' ._" II 

cou~,ser ates trlal ha<j, , 
1I!{\I1/"!,t, a, motion similar to a 

pr~~ented at R's 'trial and, , 
was r,equired to rule then. 

\!\\Icet'." There was no conten-" 
howeiie,r. ''that ¢ was an ac~om- . 

,'that thete~timony in 
-",;'C','" uJay involved the' ac-

: :J;~'~~~!~n~~ counsel challenged 
~: on, the grounds fnat 

closely r(;liated ca~e 
aC(h.Il'I'AiI· ,kllOwledge of the 

J~~~~~~:~~~1:i~~'~a~tslt~h~e!same that 
integrity 

, ,the challenged 
, not ,know 

'""".,., .>,~ 'developed an'd 

~~~~t&1$li~~~e~~~'~n':~'~1 'q's c~.~~ 

I l~~~i~~~~i~:'fl~~~~~'~hl:s impar~ members 
,I, The Court of 

, ", ~H~~ ''the ov~r-
)I 'h~".:.>i ~ error: 

,WIt. ," " ';:"' •• 'Tlrereisno statutory dis. 
""I,!' i" qualification which prohibited 
'"w;,;j' d, ,:Ithis' law"officer from serving.: 'On 

I) I' ,the conitrary,.itwould appear that 
!il(,' "" Arb\l!le 26 of the Code, .•. ex­

"'0" ',' Ii'" :p~eS$'JY' 'au·thorized his' desijpla­
""\ ,.,!tlim, "for it only proscribes 'his 

",,",1)", ~)lp.Qinijjment if he has acted as' 
, (,,'" 'cou\:isel;i!\lth:e BantLe case •• i.I!. But, ,I ' 

,i $'" n'l\[ [" ,'0/\1, :li\\lst ,g<\ ~,n:e step ;further and, 
"" IV] ['/,' i)) ';asq\lrtfli/l whether paragraph 621 
. :';),"~!i" ,f'(~I3). of, th.e,M:~lll,ll!I" supra, dis7 • 
},'ir',:,,! j9t1/1I\1l.~tI')hp))!tro~,servil1g., ..• ! .' 

i,\ i"':! b, r: qi)yen: ;Ilt,~~" ,S$.~():f Jj~illgrepeti­
,'.>1,\ ,;,ilutiOU";,", ~t;'!lji:wortl), 'nj.entiol)ing·· . 

I, ~ ).; \ :;.:IIJ(.g"tI.jl;~~t?(mgr7SSol)lY went. SO! .' 
, I, ", :J;a,1l':I1-~"'t~tlllj!q\lalro;y, a law officer i, 

." .'/' j'\*hen' ',l1e,·h:acj.,pJlior participation' 
i., ,', i ",.",>rjlili't!le 'saiIII<t"'case, 'and the 'Manual 

.1,' !" \' :l:'l!-W'i,aINn#ed ito,thbSI3 situations 
, ,,' ;,.J;,!;1J,~PlIi'~p~'p~mit~irlilbB~I'l/ rel~ted I 

",~ A",,;, 'U¢de "",' woum"1 ,rc!is'e " "81.iIi'stantiai' 
. .":'I",;it,,~ 'i~fity,~:ijftp eh~~~gaIUJ; fdM·ness,.· 

":"I\\f,',,;chhtz'i#ij)(irtialttll, 'anhe'trial pro; I 

;:':,jj l'l'f"cktdiil'os: Mpropo&etogoiti> i, . ', .. '.; i: ':,ii"l¥ther)ha~ the iM:ani.I~I' req\lire~, 
",,""'.'\ ~~t,s" .. and when a showing ,to 

r,," h" Ii' rthateifect, is made, a challenge ' . 
,I",'r, "', sh6uld"be sustained. But when,. as" 
". 'I:. ""here, .there is no evidence,remote, 

,.e 1!Y suggestitrg that condition to, 
;, I " "eXist, there'is,lis a' ~attel' oflaw;, 
"'if '<",'lid"'dlsqualiflcation'. '" fElmp1l:ils!s i ' 

'IU ;; '''' :, supplied.] " " '". ' 
. i " (. : \ l I I . ~" . 

j. H,Q,$tik or friendly to, tmeMC~l\d.The biaa ", ' 
must he> directed ·for,oragainst,,',thepartieular . 
individual. Thus, ,Lf,' a person is· prejudiced 
against ia certain classof'1nc!Uvlta\lals 'OI"1J'Yipe of 
crimes", but' it is'estlllblisbd"'ih's:t,:fhe'·'wiU try; 
the accUsed Imparthtlly/WI'el'i9ut regard to th\.s 
prejud,ice,lbwould" not"pe"Iilf,iiCiJr to alJowhirn 
tOi)al'tlcl'patEl:},,,,j'tili,'(j'"·iM'iI'lb',i.OI:<.,'tli'tli" 'h' ~" , ',lI'" ,,' 110*1';1 '" ,II, 't~ 1>, er an", 
if there ,is 'adclubtiI<tJil~.th\l"challettlred nel'son' 
wiJlpermll;nW&~~,tJ!ll~:fli:llulinaea~ttJitetrial 
he shQuld'be excused;IOA l'ii"addit!tm c\:)ui't'mem-
be,i1s~:alt~;'i~~, ";~:~;I '; \o,~;II~,:"p~~;'W:h:re theY::dis- . , 
clQ_d' rl,,,.q~i'w~dh iI·\I,'6.tl'll'n'; s t 'gli~ ,,.,,, " 

.• /iI,. \t'1!\1IIIItilt •• , , lI\1M ~1"\R,a , 0 I\,~ ,\"~II,~e,,, 

,in,l1ik~'~9ifM!"'0II"IOi!ldlQ". , .'" 
1': ,.(",.!"!tUfl~~l.' :~IT' ~~'Jfl~ t"~'\ U!' : ; ".'. _ '1..".<] I"d;-,,', 

, • I',:;)" hi, ~1l't*Mohl,~~'lJ:lm,l.;;'" "',',' <"", . "~,I ,. ;;,,1,. 

h, "" 



SectionY."PARAGRAPHS 53c, 62a, d, e, MCM, J951, PEREMPTORY CHALLENGES 
, 

1. General. Each a~cused, and the trial coun­
sel, is entitled to one peremptory challenge of 
any member of the court.no The law officer is 
not subject to peremptory challenge.'ll 

2. When made. The peremptory challenge 
must be made before arraignment, although it 
may. be made after arraignment, (if not previ­
ously exercised) upon the addition of a new 
member to the court. If the additional member 
joins the court, after the exercise of a peremp­
tory challenge, but before arraignment, then it 
would, seem th/tt every good ,caUSe would have 
to be shown by the government ,for adding the 
member, for the practical effect of such action 
is to deny the accused his right to a peremptory 
challenge. ll2 

a .. Order of challenge. The procedural guide 
of the Manual suggests that challenges be made 
in the following order: Trial counsel's chal~ 
lenges for cause, trial counsel's peremptory 
challenge, defense counsel's challenge for cause, 
defense counsel's peremptory challenge(s).'18 
Nevertheless the law officer has some discretion 

110 MOM, 19151, para, 1S8e. 626. 
111 Ill.. para. 626. 
lU Contra, -ACM 1708, Gastel1um, 14 CMR 687 (191'14). 
118 MQM., 1951. App. 8a, -Po li07: see also MC;M. 19151, para. 62a.: 

"ObalI8nSe8 by the trial counsel shall ordinarily be . . . decided 
before those ot the accused. • • ." 

114 ACM 9092 Feteh, 17 CMR 886 .(1915.> (Tria) cOllnsel pel'n'litted 
to challenlre member who had sllned' Indorsement forwardin&, chareea 
after defense counsel failed to challenge). See also ACM 16294, 
Marthl. 28 CMR 822 (.19159). In ACM' 8-81715. Graham. 14 OMR 
6415 (19154). it ,was held that th' ~l\~ otftcer did, not ,ab,u~" b''''_.,dis­
creti6n 'by refusing to permit dl'lfense counsel to Hassert his pel'~ 
emptoty, challen,e ,at the cl08e -of bls ease wbere he had pre-
vio~sly waived the same. . 

llIlAOM'B-8171S. Graham, 14. OMR 645 (1954). 
n8MCM, 1951, para. 62e. 
U1 MOM, 1961, para. 87b. 
In See, for example, CM 878871, Grittman. 16 CM.R':82~,,<19~.'). 
119,But 866, ACM 77(18, Gastellum, 14 CMR 687 <19G~J . .tn i,.ll's-

tallum two new members were added after one peremptory chal .. 
lenle'had reduced the court below 'a Quorum.. 'See, also AOM. 117-828, 
Lee, 81 CMR 748 (1962), where the Board of Review rel.c~:.'tbe 
'arne result as Ga8tellum. See also AOM 11497, Hammell, "jIB 11IM.:R 
82'1' (19157), pet. denied, 28 CMR 421: Where a court Is ·reduc,ed 
below a quorum by a defense peremptory challenlle the defense 
may 'not then p.remptorlIy challen&'e .' new member who, wu 
added to make a quorum [cltinll Gastellum]. Tbe Pl'OPrietY"lof 
placln&' the accused In a position whet'e one peremptol'y challenge 
will redUce the court below a qUOl'um apears to be at least doUbtfut 
l~oAOM 8-8176, Graham, 14 CMR 641S (191S4). 
lSI'MOM, lUiSi, pal'a. 626. 
12:1See AOM 175UI, Strong. 31' OMR 629 (1961), where' a faUure 

pel'8IDptorlly '-to challenlle 11." member' disqualified on the &,1'ound' cif 
pal'a.- 62/(6) wall beld"not ,·to"be a waiver., 

. AGO IO~Q' 
. " 

in: this, area, and, in an appropriate caSe, may , 
permit, the trial counsel to exercise his peremp­
tory challenge after the opportunity to do so 
had been afforded defense counse!.U4 

b. Before arraignment. 

(1) Wahler. The peremptory challenge 
ordinarily is waived if not made be­
fore arraignment.ll6 

(2) Addition of new member. A peremp­
tory challenge ". . . may be used . . . 
against a new member if not previ­
ously utilized in the tria!." '16 The 
convening authority should, if prac­
ticable, "excuse from future sessions 
of the court in a particular case any 
member who wae absent when testi­
mony on the merits was heard, or 
other important proceedings were 
had. "117 The challenge proceedings are 
clearly "important proceedings."'l8 
Therefore the record of trial should 
justify the addition of' a member, 
where a quorum exists, before ar­
raignment, but after the exercise of 
defense's peremptory challenge.Other­
wise the accused would be denied an , 
informed c\J,oice of the peremptory 
challenge.'" 

c. After arraignment. ,Tile cli.alleil~e is. 
waived ifno{ made befol!elarraigninent,l~~ 
unle~slt neW"~eiJll)~;r Js~M~d,'lIlftlir~rrlll,gn" 
menU!!,.:, " ,'" • ""'" ,I 

\.r;\.i, h~ ., ',\,' "" ,!-",ri ' u' 

3.'ll'0l1c.ed, uile~\lf ,pej.'8I\\ptorY"challenge. If ,It 
is ;~tr9t.:;t9,,:!\U:~4,: 4~*qli?~~(posl!ililE\ ;groJ,lh$ f~r 
(!hallij:f.\"i~1iherl:'I~S, "d?~i~IY'~rr,o; to fai,l}o ,. 
'su~t~11f~~V~f( ,,~M~ng/l once, dlsqUlI-lIfymg,. 

g~Q""IiIll,' iI!iI,~,?Ld[,S,' e,',I,~,~',.~d;, ,,~,ut th,e question, aris~s, 
O.l\'lllj.'W,~(j~:lI~~;n~~\t~,~rror. forapPIll!,J. 'l'Ws 
dep~lI.ron)"th'e lfuatul'e of the l'lght to"R peremp­
t~ 'l!J;lhlf~i!::I!:,it':{,s me'rely to insu;t'e,all hn,' I 

PiWui:aI,oolU11Jl.malltial, then a ,failure to exercise, . 
thl\~t\t\\~,y, 'cJl:~n~!Jcg!ll>n thesing)~,.memQ~r, 
wh@se~,ehlmeNe. shoul,dhave been sustained 
w~~~,»t~~a:Wy',,~pet~W ji:SWIt\Ver of Jp~ ef{e~t:,: 
oi.'wthe, el'r<w;' assunli'llg' that',any ',of the"nrst", 
ei/t11.t'ltl'oufui!:l':i'o)l"dlrallEmg~ are not Involved:\'S; 



Olliotb.IlI:6flil.!trl.hBlllij;M<ffiIl~Wi.iAlI\:1\jlf6.11l1 peremp­
tory challenge.o;js):,aI1. 1ahsolute one, then the 
accused·);'s!\:@uldkmot,.,be> required" to ,. fritter . it 
awa~on(anl dbvibusl~'disquallfl~d member.: This 

., 

) J, 

, , 

,\,' 

.',:. 

'\ i_: 

'" J I," 

. ,I'~' ':~}t_,t,W~tt\i~ 'il_'*fi~;, >;, -cl<\'" ~, 

;'\~titb~:tit.h~:-.'iI~~~~ #;;/'.rJ~V "ltl'i~ls ,;' "'5 'ist:' (194,9 ed.) 
All three 88tiffaes:ibl.v .• hheld-' tluit- It' constltut4i;, 'prejudIcial 

hi, 

hitter. view aceotcils '.~ With -'the bIder accepted 
civilian rule, where the right to a peremptory 
chliHenge ,is given by statute~l'. 
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CHAPTER X 

\ ARR4.IGNME~T 

References: Arts. 29,3~;'pb\;1J; para. 11c, 28b, 87b, 41d, 61d, 65, MGM, 1951. 
!'" 

~~~~),?pt )NTRODUCT10N 

After the court hasil'eerr 'organized by' the convening procedure, and 
after thechalleriglilg '~r6cedUres! have been completed, the accused is 
formally arraigned."') , I, 

1
'" 
, 

I 

I 

!-' "I 

Sectilln"II .. PARAQRAPH 65a, MCM; 1951,PROCIilDURE 
t, 

1. General.' The arraignm:~ntcorisists of: (1) 3:,EjJe~t ofn~ll~ompliance. At an early p~riod 
the trial counsel's distribution of copies of the in the, English cOl1lmon I!lw a .defendant was 
charges to the 'law. officer alld, members of the accorded few of his present rights; therefore, 
court, (2) his reading of the charges,- and (3) formal noncompliance with the arraignment 
the trial counsel's calling upon each accused to procedures was accorded mOl1~, weight than, it 
plead. The plea is not part of the arrliignment. now is. Under present civilian law if the record 
The procedure follows that required by Ii'ederal of trial shows tha.t tile accused knew the exact 
proc~i1ure;'. with the additional requirement of ' nature o(the charge to whichhe pleaded, omis-
distributing copies of the charges to the court sion' of the express arraign,ment 'procedure, in 
personnel.' , " , 

absence of objection, will be held to havebeeri 
2. Purpose. In"civilian procedure the arraign- waived. In such a' caSe thearrajgnment is 

ment is: the first step by the prosecution'after "implied.'" 
the return of the indictm'ent. or . filing of' the 
information. AccordlnglYiits mairipurpose in Lack' of prejudice, du~ nlerely to'lackof 
civilian procedures is to' givll the first formal formal' c()Illpliance with ai:rliig;liinel1t1 pr6c~- ' 
notice to the accused' of what he must defend dureS', ,shO~}db~~!~~:~~,~it~~~~~~l'e~r~AA~,i~lt~ry , I',' 
against 'and also gilve:him.IQ reasonnble tiMe to procedure, wher~ t~~r!~~~~t/.p~, I W ,ex~e~sIV,e 
prepare his defense; before answ$ring't6'the and t()fP!,Il,\ .. RlieJ~i~\W;~F~,4~l'1s, ll\,lI-dVlSe4 qf I 
charges. ." 'd , .. ""d'H theARf,!p~f.~Ii~t~\lS"l\jrI'lW~t him.', , 

. '! ; ',' , " 'I: t ': J ('" , • . _ ~. " ;,' , • _" ',\ ',,': J,' '. ," ' 

Section HI. li'AR .. 'A .. G~A'PliJ. 6)I!J,<1c, 28btiil,il '.'i \6~'" ;;IJ!!b~',\!~€M:,1951 ", ', .• ,".!.'" 
, ' .', " EF"'EOOt'~F ARB" '.' WI ,'Tt,·, .. . , 

, ",' ,.~),,', ~~ " ' .. ,,', .-~~".~ ~m! f~" ';' v, ;',) 

1 See p'H'a. 61Sa, appendix Sa, I;age' 1)01. MdM,' 19'1\)'. ,no '.In) Ii;, i., 'I. 'la:e~:etaL Th:e 'time of arrai.gnmerl.t· 
~Th. ,1¥l.CU_'~."ma;v, flp4, nOr~an)l doell. oon!l~nt;W,!m.wlr,(9JUgrlni' l~"" }'~·IH:,.t,-".i l· . . •• _, .' .' ' 

tho ,ha,:o •• h .... In lh. :,."",d ~f t,'I.J. See app, ,8~" f; .~!;'Mc~" !:tI\~1 l!(l, ,OX expre!ls" ,IS Jm,port~ll,t, lU flx\ll,~ th~ 
1951. ' " ,,' , ", ',' . ,jOlJ", . ,'I.:'" • • h "I' '1" 

'F, 8.,q,'lm,,;f, 10, '''.',., . '. I,i I' ll).OlneJlj;f~1'I'-~f/;f\~l)taln",pg,.ts al!I' " iapl,Itl!ls of 
~ Garland' 'v. Wilsb1neton. 2'82 U.S: 642, discussed" at ,8~.·,'2~~. the,,,~.~oused ,pecom.e. fixed. 

Houeel and Walker.···Defendlna' and ,Pr08QOutina' Fedel'al,O'J.filntfn.h ,",;r'Y":""" 
Cases" (2d ed., 1946). 

'cMi'm8'll( Hou.hralhlir: .'dM'R'.2. (1Mi), ."d",,'USCMA 2. Permits trial In accused's absence. If the 
280. "C)\IR 'O(d.f."~.nt, .npI ... ~ad to, ,pl,.d),.; "'QQ,,4i' I"CM, accused vOluntaril.·'j','" ab.'.·.,se.',n. ',' ts,'.· .. ',: l.. ,im .. ·.S,.el.! w.J,th.· .. pu. t.·. ' 
WlIIlams, ,30,. cM.1\ 650. (1960), But 8ee United S,ta~ v. Robl~8on. ",t 

, 18 U80MAI,674A" OM,1t 26'(.1~")', ' ',.. " ,":', " authQri.tY •. after being present at, the,arraigO;.: 
" " IIM.C)j.., \.~5b! ~~l'a.: Ij\q,:, .~la"1 NI~'JI :".uPrcti ":Unlted States \ ,:.~ rJ:l;oua'h- , 

t.Uno, f \isuMA 280, 8 cf4R.o (I.,,), ment, the trial''hrayprdCl!edln'his'abs'eri'C'e;6'' " ". 



3. Members not to be changed without good 
cause. The members of the court may not be 
added or excused after ar~aignmentwithout 
good cause.7 

4. Peremptory challenge waived.8 

5. No subsequent arraignment on additional 
charges. In United States v. Davis, infra, the 
Court of.MilitaryAppeals,construed paragraph 
65 of the Manual to hold that OI)Ce accused has 
been arraigned on ohe' set 'of charg~s, he cannot 
later at the same trial, be arraigne<\<ln addi­
tional charges. This accords with military prac­
tice before the. Code,~P9)twith;e1tisting civilial) 
practice. For instlll/Ce,,; hU/iI ~ederll-l criminal 
trial when two or more separate indictments 
or informations are joined against a single 
accused it is provide(hJ/I}l'lt, /:thel procedm:e shan 
be the same as if the prosecution were under 
a ~Ingle intlictmentdl"'l'tff6rlfiatidn.'" Stich a 
rule is In the' interest 'Of 'an ol'derly procedure.' 

IIlustrat'lt/Je Case;' 
United States v. M. L. Davi ... ;n USCMA 407, 

29 CMR 228 (1960); 

Neill' the end ~fa~cused;s l~~gthY trial on 
two sjl~c1.fic~tiofi~ ()(jndecent acts with a minor . 
female and of which he waS eventually ac~ 
quitted, the prosechtion obhiined a continuance 
to perinitthe'accused's artaign!riEint before'\;he ' 
same court on an additional charge of the safue 
natl,lre. This la.st offense was not ,disco,?/lred 
intim,e to j?in it with ,the i>ri/lii:~~~~~aTI!'~' ". 
The. la;w, o~~er ~l\~er~u:ed tqE),defepse ,?\)jtC~!o»" i, 
to tqel1-ddltlOnal arrlpgIlment aJl~,tlle'ac~us~d, , 
we,s convicted of tnis ()ffense. '. ,r ", .'" , , 

Opi~io~:, t.tudiies,F~r¥us~~and9,ul~~lIt' ~as, 
preJudIcIal error'to overrule' defense's obJec-
tion. It was error ,be~ay,!le,pa.~agr<!:p,~, ~?, of , the . 
Manual does not Jlermlt separa.te ar):'aigl111\e:qts ' 
of the same a.ccused at the same ttialon di'l':' 
U~t,ch;l:\l'geil.'p" "" " , ' 

",;::;~!~~~!r!,~,5b:'; p'rovide$'; i' 
~~rJri,/t;1 c1i'M<l7es,..;.;;~fter> the ac-

':~ : ., 

cused ha.s been arraigned upon certain 
charges, additional charges, which the 
accused has had no notice to defend and 
rega.rding which the right to challenge ha.s 
not been accorded him, carvnot be intro­
d'u~ed, nor may the accused be required to 
plesW; (hereto. However, if all the usual 

'praceJdmgs prior to arraignment are first 
had with, .,respect to 8u.ch additional 
charges, ,il),cludip,g proceedings as to qua.li­
fying couh~ellLnd excusing and challenging 
the Jaw officer and members of the court, 
sucK charges may be introduced, the ac­
cused, ma.y . be, a~'riligne<;l 011 !~hem, and the 

, trial may proceed ,on both, sets of. charges 
as the trial of one ,case." [lj:,Illphasis sup­
plied.] 

Admittedly, the Manualt1rovision is am­
biguous, for its illitial sentence,seems ex, 
pressly to forbid the 'pra.ctice which the, 
Government claims is authodzed, while" 
its, ~~q?nd~imtence see1!1s, ,to support that 
,yiei. YVe believe, how~ver, that the par,a.­
graph';rea<\ in its entirety, islntended to 
;J?,ig,~i~it' '*e jn~foductioll, ?f ,;lew cha~ges 
fo\l2~!ngll-cgu~ed's ,l1-r:raiIPlJllent. At the 
~!\mk,#W~li'lts,,~~~ohd,,~el}~ence. points put 
thlit It IS permissible for such charges to 
be brought to the attention of the court­
InAolttial: ,l!!t; any;' "time' up, ;1;0 ,'a~cused' s • ar­
vatgonmmt, ,pvp;vided, the, p~oceeding$ pre~ • 
limil).ary;,totha.t point ,atalhadwith fe$pect " 
,to!> ,the: ':II,d,d~tionalal1egatiQns. !l'husrell-d,. 
the appM.'e,lllt conflict, beiweenthe Manual's 
lJil1'oYiaions, disappears, and an entj~ely co­
her,e))t. thought is presented,.,,Qnthe. o.ther'." ... 
,hand,. if! "theGove~nmen,t's ,'lpQsition, is" 
a.dopted, the prohibition against introduc;,. 
tion of new cha.rges contained in the first 

,sentence.:\lf the 'Parll!gVa)llhilbecomes mean­
ingl1essIOel'tainly, that was not the result 
intended l;>y the"drl\ft~rs''''h'' 

'"~ ~ a!'i rei)1ifo~'!(eq,:~!f':9\Jt;',1iel~~f. ,tliat t~e 
quoted lV!anUa provision must be so inter-
prete,d ,~y ,the,co,mlI\llnt~"o~ X?IOrff;lI' Win-
;thVI)P·:':,',.,l.;"" ",-'.1"-"'<"'1'1 :'1<1.' ""',: .• " , ~"d'_' ,,,'t 

"""I'., ',i"TlkA!l@i.tiQnaiil",Chaxges,; •• "dunot' 
" 'lfeQ,\1i1'l'i' a"'separatE! trial'.'butmll-y'/lnd" " 
, 'p~operl'y"~hoUld b~,.fr;eiI:bYtli.~,' same,.", 
·"c611r17"Whit1t"'tTle~'.t~~: \>r~~\f\'aI;.CI\!lrg~~,; 

AG!! '¥Ol,. , 



and at the same tiriier~P1ve!J ,mu8t,iltow; •. :'i ,t." qUilt!~A0\:)vfotisl~ ref<lr"td··.tllose offenses 

ever, be brought before the court prior which become known prio.r to the com­

to its bemg sworn. Art!wJtlVe>(boW)fffmn;si~1m Hl:m'en~e~tI$IJ!\ aLpartieula:ri'trial. If other 

been duly' 'Sworn 'ta ffr'iII 'anl:tLfa'8'te~e9:'II"(' hoS~il!Vtit atiihle'slAivl! dt"~tl:\ferelFduring that 

"the matter now IJe fdi/"e iJitf,~ ~,'u¥thIftfiJrfIIe ) rI,! • U i'ltrtMrJllttJ delYrsE ote!llt c)tWat>' the convening 

"additional" Charges (or specificati'l)tM) ;"n;;t~Q¥t~ Vl41h)b:l'Ql1(lltf)1l'ohdu1lW1l0 the ac­

cannot legally be entertained by it atcused by o.rdering an investigation and 

that trial, but must awalit,a separabe 'i.n- ""iS~P~yJ1j:~ (l1;e;e,rll!(tI<ll'~ter,{/}<ll)jlf\~Vt,on~ of the 

vestigation." .pro.ceeding$ then in pro.gress. Certainly; 

[Winthrop's Military Law and Prece- Vie' cafinet""hom"a;'ctlmm!IJMer"responsible 

dents, 2d ed, 1920 Reprint, page 156.] fo.r faHure" to refer a1'ldlttlonak"charges to 

Surely, if the authors of the Manual had 
intended to provide for a procedure entire­
ly foreign to civil jurisdiction 1 (.) and in 

conflict with ancient military practice, they 

would have set it forth in clear arid unam­
biguous terms. That they have not done 

so convinces us the GoVernment's conten­
tion lacks merit. Moreo.ver, we are not 

certain that the introduction of' new 
charges following arraignment might not 
conflict with the statutory procedural 

scheme laid down by Congress in the Code. 
In Code, supra,Article 36, it expressed its 
desire that the adjective law of courts­

martial,so far 'as was deemed practicable, 
be. modeled upon the principles applied in 
United States District Courts. It is dis-, 

tinctly arguable that the various Articles 
of the Code, appearing in subchapters VI 

and VII, Chapter 47, Title 10, United 
States Code, set forth a statutory scheme 

" .ofprocedure totally incompatible with such 

an abrupt departure from normalcivi) 

:, practice. Our construction. af Pllrairaph 

, '" 65/J, Manual" supra, how,~vet;"l);\ajl:e~A~r.:. 

, termination of this qU~/ition ~~ne,~!ilsaar~,!;", 

Our decision in nOWise' affeclts the,'Go:V."n: 
',ernment's right separately, ,ta: ,pr.oaeeu·te,,·· 

j·additional charges whichcome,.tevli:gdl.t::, 

: .!following accused's arraignment upon thll'" 

'original charges. The repeated references"; 

in the Manual; supra, to the speedy,prd. ,\ 

b 'cessing ofaccusatio.ns,the consoliaatio.n,.6f;· 
,: icharges, and its injunction to try' an"ac' " 

. I, cused for aU known delicts at one hearing 

'?o"no!'.). "l28 CJS. Criminal Law, , 931; State v. 

''411'~ 1'68 SE 112 (1'982); Stl\te v. Harril!. 223 NO 
~ >28~".(t94'8'>'';'" ,I, 

, ',' 

trial When he had no kno.wledge of the 
matter until after the co.urt-martial hear­
ing ·on. the original charges had beenco.n­

vened. 

'We conclude, :therefore, that paragraph 
65b, Manual, supra, prohibits the introduc­

tioh of new charges in the p1'oceedings 
after accused's 'arraignment, although it 
permits such action to be taken prior to. 
that event, if other preliminary proceed­
ings are had. [The error was prejudicial 

because the court members may have been 

improperly influenced: by the improper 

dual arraignments.] In the instant case, 

the quoted Manual provision was not so ' 

interpreted,and thepl'osecution was al­

lowed to introduce all' Additional Charge 

of a similar OifE\llSe riear the end of its 

case. The' Weakness' of its presentation 

concerning the 'origill~l delicts was estab­

lished by·thesub$equerlj;partial acquittal. 

Wecanfiot ¥J8.ytnatilie improper combinil.­

{tOfi,oi'. 'cJIar~el (~m"rio't res,ult in unfair 

"', c9n~X~~r~~I~~'9~) ~e ; fo,daitional Charge. 

\, .f.frl~a,\c~'iit?" W~,accl1s~ is, . therefore, 

"".I'!?~~Ejnt'f!9;ll,?~~v4lrs1l-l IS reqUired. 

ol'%I~:~!f~lm~r Mi~~entip.~] stated that, while 

lf~fi~~~~!I:lf>Hl\!llf~vl\)( th,e multiple arraign­

IJIWt.:a>li~9~,d\H'e,.1t ~sauthoriz~d by parl\~raph 

qij~,I!, W, Hi\~,,' ',' r",e"l<,e" n,', .l,', i,t were not permitte,d by 
t~~J)I.lMl\\I111'11;j:J,e,.result,ng error would not have 

Dj:t~di\l~iJhis accused because the court memc 

bers were not influenced improperly by the 

cM:t.g"'lIr0ifM'hiehhe was ,acquitted . 
h{)J~{~'PiJ t:: J;I .< ."~ 

,-'. 

.h/ 1;i4:>(j 

•• J ,~,:.I Y::'(J 
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,The "accus~d may n0t prevent arraignment, because he was ,served, 
with chal'g,$a wi-thin, the prohibited peace,,~illle,tltatu,tQry period preceding 
trial, although failure to comply with thestallute.,',II,is gro,unds tor amanda­
tory continuance after arraignment .• ':""""" ," ," 
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MOTIONS RkISIN.G DE .. FENSES A~t~!l~m.l!:;. ~" '). ~$i:'4;;.'/~E'N. ,ER .. • .. ·.AL: 
,:, I,'){j." p- "';''l!.i. "t'!1!()t~g;/"~t,H~H'i,,li{!4!!II;')'/"\"-: ' 

.:; .J\ OJ (,j~-~,f:,J.itJ u.l,.~L,tJDI)1ttJ·'.,;\f,. ;, 

Referenoee; Arts, ,39, 40,,41), ,H, 46, 51 (b), 62 (~j; tH!ir.b1 'p.ii'~,1\i/..:581; 611U6Sil!':M(!J!iI,:, , 
1951; .p~r~. 21~26, 33-36,DA Pam.·2~-9 {wM8!),':," .!y .• J,,'>;! "~i. 

S~ction I. INTRODUCTioN''' 

This chapter discusses the 'procedural law' pe:ttatningto·tlle 'ril1ing .' .. 

on oJ'ijections as to the' admissibility of evideIlh~,as willI as thatreliiting , 

to the ruling on motions. A'detailed discussion of motions to dismtss follows 

in a sub~equ'ent chapter. This chapter is not concerned with motions based 

on the evidence, e.g:: motion for a finding of not' guilty; motion to dismiss 

for reason of il\sanityat the time of the commjssion .of the offense; res 

judicata.,·" 
, ' 

'I' 

Section II. PARAGRAPHS 66, 67, MCM,'19lil,GENE14L 
" ',_" ;'" (. ',:- ':')( 1'':','' ,J" " 

L 1.' Kinds of motions. The Manual rule is 

· almost jdenti~al' tq. ,~ederal J~\lle of Criminal 

TPr,ocedure .12:' Thill,Federal Rule con~olidated 
\!lll postarraignment and preplea motions and 

lobjections, not involving determination vf the 

• 'gll:iltorinnoceilce' of thea~cus~d, intotw.ocate­

;,gor!es: motions 'to' dis!niss,'iihd'.tildtionsto 
"'grant appropriate relfef.' ';', .; " 

r '''A ,indti~ll to. ~~an~~ppr,mrmtef,~!t~f is one 

,made, ,to cm:e,a (!~,fe\\~ 9t J~rm !o1(I;~,!bstance 
(which impefles the acpused iJ:V ,prQ,p~d~oprepar­
iiI\gf(>r ,trial or condl1l:til!:g !his. dll~~n~~;"8 Such 
: a fUotion cal\.raise obiec~iont;!, goip.g}p lJle form 

(I{otsubs}ance)of the. speciJ;icati,oR:> ,poncom-

· pli~nce wltp.",qubstantial requfreITient of the 

fOrlllal .jlretri!\l ,i.llV~stiga,tion, lllisjpil'\der, etc. 
: Since t4pnotion, if grajlted, ,merely requires 

cor~r?ti~e .~1;ion and ,,:oul<1. not establish a 
bindmg defense or permanenLbll,r.Q£ trial for 

the offense, it is granted without 'prejudice to 
the Government.. . '. 

1\ \~ , ,~~ ., i" 

1 M.OM. 1951L>l?,~fa. 67., ii' ,', , ',., 

2 Fed. It. <'rim.' P. 12 (.0 : compAre ':MOM. 195'1', para. 66. 

',MOM, 1951, pa,ra. 69a_ ' 
~lSee In:J~It, in!,.a. '.,,:.,.1>:'+; ~;'\'J~'}(: 

, 6i'~~14~,: ,~9$l~ !p~'.,. Q,8,:i,~, ~"~cb.i;~UIh in!;'(/,. '~.'.r '; \ '--1 
QUnited States v. Bltz. 282 F. 2d 465 (2d Oil'. 1980). 

Motions! io "'dlsrnls$;"'however, are those 

wl:tiCh; if granted; W6uld'flftever bar trial, e.g., 

fot!iIetjeopal'dY~lstl:itil'te:Of limitations, par­

doh:"They; aregeneriilJy'similar . to' the old 

cdmiilbh'laW iPlea"bf Ilfcoufession and avoid­

aJiii~I,'m1iI>'t;!'i>~llrliI'inltlit ''1:1-i8.1 of the general is­

stlg:)F(rl!!'th~]\\\~p'6se '!o~ th~ motion alone, the 

glln1tF 'Of'~tWe (it~'6u'$edflas'\il\egeir in the indict­

m~nffvifolill'fbed'6brt~lfded"'tir "confessed"; the 

Ml'<~n~' . tJIi~W. ~'V;eJ:;.'ffi'h. ts motion Would set up 
new~~ . '~jii'~~'i' (,Jif"'trhi:l or' "/I'\tbidance " 

'" ... ,. ",': ,,' ", " 
, 

which .~id not therefore dispute the guilt of.the 

accused, Qf dlil~Y ,lI,l\Y essential allegatiol\. , 

On the other hand, it has been held .thll,t"a, 

m6ti'lm Hf& ~fgm~ss'the count' of an ilidtcttr\etit .' 

fOll, fa.j,~l!~ ,,~9'IIMese ~n, .offeJ;lse jsn~t ,such a, 

plea. jri,}i!I,I~, ~or the reason that ~a~ting 'it, . 
do~\it9~fP!!eyenb",Jbsequent trial on, a ,pl'o.per 
indictment. ,.V' . '. 

:. '" 
;" 

2; '''irti~?';;f irtaking inoti~ns.' a; . Gene;al. The . 

nonhar~ime for making motions is imp:l~(\.i~t~1y: 
after ,lllre haTrMgnmel)t.Thusthe .procedural 

gliiife~,·tb4'f:M 'ManuAl sUgge'sfsbhlCt f'o11'6~l)'g';;;" 

the'M'vMgmtmlt. and' ,annollncemenj;,.of, ,when" 

charges ,were Sel'ved',on theaC'cused the' ~r1ltl" 



counsel informed the accused: "Before receiv­
ing your pleas, I advise you that any motions to 
dismiss any charge or grant other relief should 
be made at this time,'" 

until it was convened, this being ac­
complished by the administration of 
oaths to the members.ls The Code pro­
vision which still requires the admin­
istration of oaths to the members "to b, Before convening, 

;; , H ': "perform their duties faithfully,"14 
(1) To the convening authority. Any mo- lends itself to the traditionalinterpre-

tion,orobj.ecpiol1 may bepresell,ted t,o; ~ ~ ,i ,;. tajlrbn that the members cannot pro-
the convening authority "before trial," "ceed upon these duties until they are 
without prejudice to the right to re" ' ,<, '''',''sworn.' Pertinently, the present Man-
new the motion at the tri!\!.s ~~Before i,' 1i ualstates, "After the oaths have been 
trial" probably means before' the , administered, the convening of the 
court-martial has convened. For in- , ' ,court, is comlllete."I. , 
stance, where trial counsel ,refuses ,~o, '<", ,'" ' 

obtain the ,presence of defense wit."'" 'c. Aj'tIi1"6onvening. As stated above, motions 
nesses, the ¥1111ualllrovicles that the, ;,~r~l~I!1l';l ~~~~r}!fraignment. ' 
disagr~ement,w:ill ,be presented to ·{tlle. " , i! i lil~ i .»1RJ~9,~8 for "approPriate relief "m~y 
convemng, ,au~horlty ,or to the ,court" ",1 ",h,! ,ji)'?~ r'l:W~<l ,0,nM' .. ,before a plea IS 
accordin~to whether .the question ' "i",i) "mte~e~ l,,' .)mt the court for good 
arises before or af:t,er the court CQr~, "",")\ i\:',1"Rf'¥/!~ ;~y ,,$~~I\t relief, from the 
venes ... • "I, ,,)r8J:yeff~,tfj;~iIS, ~9g~ested that the law 

(2) To the law officer. Neither the Code ' ottl~er' b~llberal ill granting relief 
nor the Manual expressly forbids or ", ,;fJ;0l!ll;' w:aiver. The 'Court of Militl1ry 
authorizes the law, officer to rule on '~Ilpeals ,is ,often reluctant to find, 
motions or objectio~s before the court- ,';n·ij,.wM~tl:~~rtillWla'l'ly'in a "death case," , 
,.... t" I e 10 '" th I h ' I1nd l:I'!ver when it WOUld, result in a 
,.",ar la cOIlV, nes. ,,'ever, e esB, sue ., ,: :jj"',riI.,, '8.'rI, 1fe~'t m, '1,'Icar, ti,agi! 'of J'u, ,s'tic,il. 

'i,action is probably errQr.1I Courts- " 
, ' 'f"'; '\'11) "'rtf' u~lte,'ral,"t1hise obJ'ections i, are ,', • "ffillirtial,lIre.necessadly, courts of limit- , ' ,l!. 

," ll' ti' "'W'Il:ivEi/i if 'not' aSiserted p' riol' to' 'the' 
!" ,elillan,\il;!lpecial jurisdiction and, there", ''I'''''';''')'''' 'pf li"17'" ""; 

~9}ie mJl~t,b~,convened,strict1y withm ""!;','::,':'i"e(,:, <" ' , " "i' 

~4!l Ii,WUtol1Y limit$., ,A generaJcourt., "'; (2), N 9-t,Wn~ tpqimi $8 noqnl\lly:~40uld l:Je, , 
,Hi Jmi.¥l<~~k,,\l.cc,qr,ding to, theCpde, COll~ , . '!l\~,!ie,l>efor,~"t1\e,p\eas. and mus,t,p'~" 

,,'; ~i~tsiil·<t,.!!!,~~';W 9!l\cer.andl\ny num- , made "before the, cOI1c1I!~on ,pft,l),EI" 
" "j,/;I.!ll-'.!lf.,metnper,s,,!l,otless thl1ll,~ve."I~, hearing," Jf llQt made by that time, 

i',! !kl'IlWI;I.!l,~'!N'/, ,I,l, (lcqurt-,ma,til1lh~d np i' except' in th~ case of,lack cif j'urisdic- ' 
" 11~l)r~WJi9j"pa~s 9!li,ci~J judgments,:tion,failure o~tll.e cha~~ehstatE\ &n. 

_~-.-lJ"";;;( ,}riJ'.,;uq',,!, '" ' ,offense, the defense ,or obJection is 
'MOM, 1'&i\,ia\li.walJl\>'!~ds',"""" ' waived,l' AlthOllgh me tight to imikii' 
, d Ii motion to dfsmiss is generally hot 1 'J para. 67«-. 
'ld" ~a.a,;~&ti. 1'1,)".1 BSi.rl .Ii ,I"~; waiVed bya~uiltr,X>I~a';i9',~ finding 
'I Unl~A'I\\'I'I v" IlItt~\q~'l'rt1I1!1~C~.!2%},\, p/olR '," ,11"'1" of ,gui,lt,y to, It,', 'l,'~,s, S,l!,'t, ", fnc,lude, 'd offense, discussed in ab. ·tv, 118C.TV:. ,luPl'a:. 
"'cf,;'unltod\Statti .".Ji6l;ru'onllJ1i3 "'!$CI.lA m, sa 'OMR 206 to whi(ili'liccli\.'sed: '1:lj\ilidtlU"glliliy' pre~' 

(1~,6:!CMJ, !:':ii.'i6<i)~'d i108f<CJ'J "ri!, ", Vents!the:lI'<!~used frondubseqllently , 
"WldtH,.p, MlUtMu' iJlawtllftillJlll'i611!\iii.,i 11(2d'Od" 1020 Ro' raislng'l:he IBlit of' the 'statute of Iimi- ' 

print) at 281, 282. 286: Bee a1sQ M., at 1&~.162, 210"'.i'{." ',1 ta'lbrl"'.'20 1,1'; ~"lfJ If! ) 
U UCMJ. Al't. 42(a), ' t s 
lB MOM, 19151, para. 6li'; see, Unlted States v. Robinson, ."pre 

'nott~~t: \\/':'i ,', ,,'~ ."'W)Uo',n ~i;)hu':-l 1U ~ .. 'r'!-·\' ",. 
10 MC~.' ~9til. para. 67b . I, • I '1' ' 
17.1d., 'p\il~6:;!~9((. "., i,{H,.Ulll ~{J1IJAt'ft·W ';J1:!-' il.;,I<· 

"MOM. ml;,,~., • .d&'.,,~'I'.,~II;1t11I'1111:BIuit'tttd w.I~, 'The 
:~.~!~:Gd,fr,~n!\, ",:~, ,be fNr~~!"i"W!tWMrl!IJ4l"!>'~"'d' b~l~r'i 

"'U.It .. S ..... • ,bB"." •. ' t','U80MA,ibi,: !lIIitIli4lr!l!tf(i11'W), ',', 
2f,~Q¥ •. _~~IS~. \par~,,,,6~o. ')!d I~()': h~!.i~- 6NSW ~v""d'_d_t 

lO~" 

. Illustrative Co:se 
United States v, Strand, 6 USCMA 

i, ,.,)~97",t20 ,CMR l3 (1965) 

Before pleading notguiltytp",olleoi 
the specificatic!msthe defendant moved 

t U"t!: '';:' .\" ,," , ,< • , 



to dismiss it on the:grounds of:'multi­
plicity. The law officerl'esevved d&'l" 

,cisiotton thei,1ll0tioIl,i, andthll,allcused 
. " 'was convictedoftheQffenl!j\'~\l~or,e 

the, cour,t-martial, retir!!,t :~~ryotl!" p,n 
" ",'the sentence",tll~1 1ajly ,offi,Cjlr." tull!i;l, 

sust'aining.the]l:loPipn,',!" ,,! 

,On appealthe ,governrritlilt'conte'nd­
". lld that the' wordi'll\a'ial":"""lIs":usedin 
, . 'Article 51 (b),uCl\1ii, pel'lhifting the 

law officer to change n:is'ruling "at any 
time during the trial"-means the 
proceedings liP' to' and inclilding the 

",f' ",findings"and not'later. ' ,,': 

Opinion: "Viitil the si,mteitce' proceed"" 
trigs are cbmplete, th~ triallS'\iotend-

, ,ed."'Thi'l law officer may;' therefore, , 

, ! make',a fuling on ; ,an interlocutory' , 
, ""mattel'!Upto"that time. ' ' 

I; 'ii, No~.;Paragraph:~lb, DA! Palil27-9(1966}' , 
" ,"QltQ~,,'.st1Ja!nll .. ,uilr~.tQrauthority ! that, ,8 . 

,,~U llIq~!9n;1:f\Al~l!}i •• : "'l'a}ljbe r.vee4at anytime 
, "i~, ,Q~fO~~i;fM ,~lI\llln~em~t ~1: tll. ,s~n~~nce." 
"',' ,': I,Q,U~"", e :," ~f)," rt, ,(O,'~' $,,' s.lIf,un'd .define" th~, time 
,I', wh.Ii"*I\.''t~w 'dlllc~t· may rule, as iilstin-

':"k'b~~Ii, 'f~Jm~th~\tlffle tBe'Motion must be 
, , J.: I" lP\tk,,\!,e(lil"!(~:) ',AlI\e',W.! •• J;itence! pr04 •• dinll's 

':l!eQlI\'!lI~,~" !5Vit!!i'th,~,:.'jll~~91lM~m~'lt of tile 
,Ae,!~ce"? ,F9~ ,.t1tjs'!l~qol}4 ,!u,e.t~o~ eee 
, rImted, Stat •• v. ,Robi'lBon, 4\'JSCMA 12, 16 

, 12 '(t964)'. ,', " .,:' , , 
. 1 ""1,1,: ",' ,.' '. ,', 1,1 ' ,.,:1;,' 

3, For~" anll content" of 'JllotlQn., The ,sub­
statice, and not the form' 'of ~he.; mdthm, con­
trols, If' the accused is not represented by 
courisel the court shall call his attention to ap­
parently available defenses' and obfections.21 

'" ' 
Section lIt. PARAGRAPHS 5711(2), 67e, MCMh951; 
,,-, ,', i -, 'j' 

U~A~IlS(l,QlS MOTIONS OR OBJECTIONS, 

',',t;Gel'lE!ral. Since thelegalPrlnciplesgovern­
'nelam' "irS on moti'oriil 'also applY to hearings 
oojiecl,!ollis' to the adrillssibilitybf evidence, 
hE!arin~:s'aredi!lcussed' in this section. 

R!g\lt topr!!sent CO/ltentiol)s. '~Before 
;pal!ll,h'lg', on a contested ,m9tion; 'tlw~ourt will 

side an opportunity", U; introduce 
n>~:~:i,:~t. evide,nce and to make an, argument/' .. , 
~" .. ; an' atb'ititary refusal to ,eritei1;a'i~' an 
~~gum'Emt'" ou;;anhl<ter!ocutbr~qUusti()n~y, 
rtoil:~ti trite 'el-ror . \',' tlie tight tj!): vrese~t 'argl!> " 

t~t~ij~: \:~~~~l;;j~j~ ('~itt~!ii:S!"11 ' ~rl~'lal, 'mere1y re'Petitio\Js, 
': 'delay."'j!8 \. \)..1' \ "'. 1\ 

'i'.". ' , Illustrative Ca:se " : "', 'I' ;;', 

lJnited Statesv. Brown, 10 OSCMA'4S~~ 
i" ;," . '28CM~',1!8(19$9)",i!' 'II,,, 

, ' ,) ~.. -, - . , ,; , , ,,' , " 'J' _,' , ,', j , I ,; , 

~lf,O}fE~ F~~G'USOlS'Ju(lge;\"",: "', 
"" T~e,!l:ccu.s~d ,wa~~o~~ict~d bYR; ~ery~r~t"'1 
fourr,-~ar~lal Q~ wron~ful Jlo~Srs~t91j ~fil'; i 

herom, .... ThiS Court granted ,reVieW ,of 
" two! i$sues':' .,' '.,'"'' " ,"': «'J)'! 

1. Whether the law officer ~~~d in' " :l 
perrni~~ingll\!f~nse COi\n~111 ,tP\s~atel 
,g,~OUP.Hsof.hi~ lobjection tq, ,Wlfhiqlt." 

'~7Mi 

, I 

1, audjn overruling the, defense objec"' 
, , tion to, the search without inquiring into 

the, legality ~here(if. "i .., 

<,2. WhetMrthe seat:chands<;lizur,ewas 
,Illglll,' '! .' i 

, [,he"pertinent£licts wjll'b~ noted wnere 
necessltrl#'()\a\di~cU\i$iQ'n:9f tile issue~. Con­
cel'n1ng the"ft'r~t,\lt$smWth\lfbllowing ap- ' 
pears, ih'''tMncdi'd:' ';",' ' , 

::'j\l,:;V'\vh,,":Wkk s'ea,":~chfil the accilsed?' ~'\I~\J'~f1:.:\,r·!iR;n' ',":':'..;'.'." ,i". g .', ,\ 
',~.;~;!:j+,§%~~J!a,11J,Firllt,pl!\ss, Templewn. * '.~' -:')JI, " ','III '* ' '" 

:: r '.-; -'. ", ", .' , .,' ,,:' ,'~- .. 

,:;I,JQ ])~d"~ergeant Templeton give you 
, IInythlng,liIt tl1l1t time? 

':":fC~UT:o\lSiel!t: ,', 
, 1"'I'tb'! '~VerilU1ed~ , , 
r~'i~'." !l1fIW'1:~t~teilthe!frounds7 . 
,,;jill (F;OVe'HUlild.' ContInue. ' ' ,; 

I.':~{ 1'1;i~d's'e~lg~ant TeIii.pleton~iyeY~u' 
'~, ~~n~" ,:/Nh~~ 'y.9u ;were sta~;iin~,.,.~e,~f 
:t'l\ t~~ ;~~9!lse? 7 , , "J' ;' , . 

, "f'i'~.'&Ie,~id.,Ji[elga'Vaitwo sl))jl.II,l>.qttl~" .. 
, Ohew'as empty. T\l~:ot\ler :was £\lll, anel'" 

':L~!W,~jted,i\lt,i~. • '",,; '''''''. ,I ,i 
, "IC:.l .move thllt the answer be 

stricJl:en, on -the groumlll that this WIIS 
'a' n"iU'!llf" 'a!L"$Oa'rc'" ',: " ' ",' ,'. ,... l., "! ~.1." -; , " ; r 

.' 1; '" " "" " h'C ",.,' "', ":",', '_,I 

"LO: Overruled."., ' ." :' . 



"" .. To, ;aid,.the judge or law officer in 
his task. there is imposed upon ccmnsel 
the duty oi o\iljecti,rtg to, evidence consid­
ered, to' ,be, inadmissible. "The function of 
the objection is. 'first. tO'signify that there 

, is an'issue of law; and. se,condly. to give 
notice of the terms of ,the issue." Wig­
mora. Evidence. 3d e<1., § IS. The,specific 
grounds for, the objection must, be ,stated. 
and ordinarily new bases may not be 
raised for the first timEi'on appeal. Boston 
and A. R: Co. v. O·Reilly.15S US 334. 15 
S Ct 830. 39 L ed 1006. See generally Wigc 

more. supra. § 18. Theltasis for rule has' 
bee~stated thusly: 

• • • • • ,d I 

These well-established concepts are de- , ' 
signed to aid in the orderly administration 
of justice. In the instant case. however. 
we do not have a situation where defense' 
counsel'failed to object. nor was the failure 
to specify thegr,o\lnds for ,his protest at­
trib\ltaJ>!e to him." It. was til\! laW offi~er 
who not only arbitrarily,overr\lled"the ob­
jec,tion ,b,ut., upon req)lest. refuse<1 to per­
mit the" defense counsel to state, ,his 
gr9Pn~~.".s.u,cl?q,?ib,i~r:ary ,actioll1{s,¥u,,!/y r~~ 
8Ults~n 1//lhuni'flf,ormco"r1flirp(J Cfnd (Jftferlfl- , 
ly "qeP'1:i'tl'~~I, app,~lhtte ia,utI}Qritie~ of" a , 
proper reco,rd upon' Which" ,tq apse88 the 
cC!rre~tn,~~8 ",of ,the;, !a1i! officer's, , action. 
Eitherres!t miW )l1r~ve' fatal to the 
validitj)'1/f~orrtf'(!J't{suilttg'JC(jrh;iCiiiJn. [Em-
phasis S\lpphed. J ," 

,/. 1:'~' ,\f(/7'~'lt','~-it(,'}" 
* * -, . '. ':(klJJ 

j ' .. 

, "r, • 
While the law officer's 'll!!,m,g" 'Yas}1nin-

formed the evi<ilen46 received 
,;,. -' 

of 
the AAal'nh 

hiS 'arb'it:P~tfine~iinM'el111 
s\lpplfed'j" 
granted issue which 
q\l!!'strOh' of ,the l\lgali1;Y"'~,f",~ll.e')~.WA 
seal'l!h \Vagi helli 'ille~ta;l'.l 
Xn 'his dissent Judge LEltirnel,is1!~6att'l~1It 

.• ', , • ". J' ':J ',·.r(~in; "rcJ:,,,, 
" ":') 'i/' .. '{i" .::':.'.:; ';;,;;/)(1","'\,;., ',',,'tt :'i\I··;'tm~'i·{.t'W.· 

2'!'Uplted: States v. ,C,,;tes. 9, ,VSC~A ,t~,Qldq-, .9l!U\.&J!q ~.lQ~~). 
2G,-:U~i,t,ed. S~ate8 ,v. C~te8. supra "bte 24, cttinl"'(fKf&a:~~W8 v. 

Dlcplb. '8 USOMA :863, '24 yMR 163 (.Il:9M'I)':f."l n, II.) : Ou" 

majorUy, opinions. detracted .from judicial pow­
er,sof, a law officer:; , 

".' "F 'believe all n'lembets' Of the Court are 
geileraHr 'Interested in strehgthening the 
"j\bl~ of the law officer and making him in 
'the image of 'aFederal trial judge. Yet. 
opinions such as this eat a,way thatpossi­
biJ.ity;.,.A{;trial. judge in a civilian Icourt. is 
not I\<me~e figurehead,who must bend with 

,.the,'wil'1 of, the adVocates, He is ,the master 
,~f, the c9urt and is I entitled to"requ!,re that 
casesnbe,Dried.proPerly and expeditiously. 

. HI! peM; not listen to every harangUe pro­
posed by. counsel and., if; he considers an 
R~J~~tionpre!l,latur~1 ~nd ipaPJilropriate. he 
n'l~d"pqt lilIYe th,e J\l~¥ confuse<1 and the 
x~spr% ,f,luj;,tlTe<1 BY 11 .lot of. imI]1aterial 
argument. The same authority ought to 

, . inhere. tpa law officer in the military 
lcJb~) If'fhe'jud&W6r law officer is satis­

" .. ' f:ftell'itl1!it 1JJ\c~i'e!i~ ::iit! merit to the objection 
~~?~ allA\ "~~!l;! I~ro).!nd. I~~ is. not required .1 

. t~, f1i!~Yf i%O:~RI\~!;\O, ~xl10U,Il~ on. th~ o!)jec-

JI~Il.'.:ig).It .. ~',?~r.talll.q.,. ,t,h.,;.e .. l .... ,e .. ,.ls .. a.n ... ~. ~al .. ld b~sIs .' 
fOl'T,~F!~$h1t!l' i~~:;~J,\i:Ier.c~.l)e ~s ~ubJect 
to reve~sal provldmg the accused was 
.pNj>lililced;",' V'. \ ,I ", 

,3;,cRig,hti. to,out'of,court;hearing.a. General.'ll 
P1l'i'a~BIJ!lh';57,g(2) 'of, the· Manua!' ,states I 

"eJQce1>t; :with respect to heaning'argumentsl' oW" 
pr!:lP\llsedad1itional :instructions (1731)1(2» .. ;t"i~,'" 
discretiol1'1l1rsT,withthe'law officeniwhether, 
accusedsh'all ,be a,Howed,an,out·of"aourt hearing!l1: 
on an intedooutorylquestion. ,Electing to' adOpt. 
the, ,applieable . Federal Jaw. in' ,United Stat.es. 
Carrignan, 342 U.S. 36: (1951). the Court 
Military Appeals. hli$ substantially overruled 
this J)rovisi<ln<anc(:,8'iY~\l. t~e',accu\i6d ·.·,an ,ab­

solute ,rig .. h .. t to /1;.II;.;RH-tJ()~.~C.'.OWl.!,.~;h\l ... ~. r.ing .. topr~­
sent hIS ground~ ,~l'Pbj,ect.lilJl, t,9 t~e ;adllJ<\S,s~­
bility of.iI cortf~ '."1' ,'~2i"T\XIJ'.'riT. :rtr. I~: a ,I:·,j·"'tl ,V" i"'~ lllrtlg~l . ~ "" PIlar~n y 

~:~i~f:',ii~wt1~t~~~~~~~ttJ~~t~~~Il~t 
possible'dis~d\tant:i~' toURin{! ;~wi\Y, froJrith~ 

,- . ~ '. ' '- ',"" 

court ,memh~r •. p' "" .. \ (il 'J>:' .,,,: ' rJ£--Ti~~" "':CJ'huu f~f~ ~",J) .IL. ,.;, '; ;. 

Tlre .. Aitt~~'t~t~hl,/~~~{,~~&M4' 'Ii~,j)l~to hear­
ings;tj@~~i~~~1flIaal(y:llto' tilo'S~ '1i! " bat of 
trial wherd$tJii'!!"I1®u'Sedmay notw,ish;,fo"·;ex"':­
ample. tal1fa~.i!"tWecotJl't members'h~# t1X~t:Rr 



has once before been leonvicted for the "same" 
offense. 

b. ]f:ffect Q(de~~aiql ~¥t-Qf-court hearing. 
It is prejudicial er;ror' for the ,law officer to 
deny a defense requestfor an out-pf-court hear­
ing, providedjh'e rec()rd of tria], by evidence or 
an ()ffer of proof, shows an issue was raised, or 
would have been raised. This is so evell though 

, "~'oj' ',,_ ;.' , ,,- ." " 

the law officer's ruling admitting the evidence, 
or d~nyinithemotion, is SljPP9rted by the rec­
ord of trial. Of course, if the Jaw officer ar­
bitrarily refuse.s, ~o allow the defel1se to state 
its grounds for the out-of-court hearing that 

. in itself may constitute p,rejudice.26 

Illustraa;e Case 
United States v, Y~ung, 101JSCMA 

249, 27 CMR 32;3 (195~) 
As soon as the,prosecution'cliJted'for its wit_ 

ness, an FBI agent, the defenseol!>tained an 
'out-of'court hearing to contest the' admissibility 
of the' anticipated testimOl'lyof'this "witness 
concerning"a pretvial' statement' (l)fthe' accused. 
During the ensuing hearingtheaocused was 
allowed'to begin to testify as to a'<]ack<Jf proper 

. warning of his rights under Article 31, but he 
was then cut off by the law officer who did not . 
believe he could rule on the admissibility of the 
pretrial statemen.t. The proceeding terminated 
and the prosecution's pertinent evidence" as 
weH JIS accused's complete testimoliy, on the' 
issue of admissibility ,was againl'eceived, this 

,tim!) in open court. ' , H' __ 

, Op(ni(Jn: T\W fllillJFe tQ!\cc~fCi ~cf,~s~dhis right 
to an out-of-court' hearing was '!prejudicial , 
error. 

." ' In' 'United state!!' "Ii;,'Oa'tes, ':' .. ,; '<we'hth'!,:; 
that it is error t(l)' deriy">tl'il! MoUsed'K'lle;) .•. 
quest 10ra preliminary dl!l't'o'f:;cllti,rt'Llte$)r~bi"., 
Ing todeterrnine'the adrt1fssibi1iHY"bl"9!'tl~8t~dl'" 

-,'~(. . t'~;, "':1 : I d:\W {:hf:tlj 

tvial statement made by' him. .... The 
question then "\s' Whether an, issue of ad­
missibility .i~p~e~e,nted. by. the record of 
trial. If there i~i.none,th,e accused was not 
harmed. by the failure to . hold the. pre­
limina~y .hea)l~g .. 111 ot)ropinion,.th.ere is 
an· issue QfadmissibiliW. * III 'III * * 

2 H w~Jld.seern that' the law. ()fficer 
here cOlllJllet~iy disregarded hisdltty to 
make the initial determination of admissi­
bility <in favor of. submitting the issue di­
re<l1;ly / tofhe' tourt'martiaL However, the 
!\cbiis'~d dbes'nbtchallenge th~ law officer's 
ruling fidM that standpoint,' arid' we put 
~he. matter aside 'in our consider!\tion of 
the' case. 'J ". .., 

.Ndi,~,i~~thhet ,~djsr~ntlngl: The,err.or, if 
anY',.1YM,.ll(jt, .;PteJ\JodlcllIl; "[TJhe, t~.stlmony 
ad,(\1:Wlld"I0!)..tne inter,loc/l~or:iY question was 
neiFi~~ :illtill111rnator:y • .\l.r incrimil)at,i\lg." 

4. Rilc<Jrcling requIN!rtu~nts. lithe out-of-court 
hearlng,\jncl,1!d,~s, tile prilsentation ofprelimili­
arYl ,#id~nlie .Jtu Ml:Hl; b:eflllly;r,ecorded, trans­
crib.ed,·,)uid appended to;·thnecQrd."Offers of 
proof heed not be recorded, unless the law of­
ficer l~f~$~S til hea,r, tlj,e prelimiMry defense 
eviden~~ III st)PP9rt, tIHlreof." 

Otherwise there. is, no le~al ;requirement,.that 
out-of-court ,hear~~~sbe recorded,';, although . 
the Gourt of Military Appeals has stated.; "Wll 
believe that' during. the. trialofa caSE). the .. Q~t,"' 

, .' , , .. '-" ,'I 
ter practice ,i~. to repord all, matter;$ wh~ch, .~n 
any way aff~ct the proceedit1,g8."30' ...., 

N~te. In Lam!7kinQ"the ,ollt-of-collr,t hearing .wa •. con­
cerned with' the,119cw. ·offI~&r", )nstruc1>!l>ns; Ther'Memual 

p~~~~~~., .. ;t!,~~. X a.I'~hp,\W. 9. ::~".;. }.~1t. ,.~;.~1!\ ... ?,e,r:.~~}'I .•.. "~cideoJ~.et. ,-" 
Wl~~", H~~lIIr'I1I¥Qn !I!.lllY)l9~~Ii,I,IIA\H!oICtJ911 ", . '~~"H-
general rUle ... wlll''not lIerecorded."Ol ,'" ., 

5~.':i!iu. r .. ;.k.Ie.. .. ~.~l~C.~ of.}.'.: ... j,.I!.Ii ... ·'.o.t .. ~! .. ~' .. t\6tim .. ~.:;a! •• ·Gen~rai1~the 
p4~tr.lA1t~'~;;~~~~~GW&n'!lj;",iiiotion raising 
all~~?tIJNJgf~t?r,~".q~~,stion h!l,~ t.h~ 'b~rden,: Of 
e&~.a.·~.1~lt~h.;~::,~i~.'dn. t,~,~tion~. b~a "p'repo~de. ~. 
aqj),~:M,.,.~,ilY.I,.~.~Iil!, ,,'., '",,,, ,. 

b:I'Flir;~ii1J~~Qn8.' .".,' . "'" 

. (r)" 'Objection to illegally ~~i~~4' ',~'I!ifl.1n~iJ.· , 
If an issue is' raised as'to 'Whether 

.,' ."e¥!d~ll~e,,:w~: opte.ine4' AS '~r~sli:ttM 
an illegal search, the governrnentmust" .. 

10~~i 



establish that the search was legal, by 
'''clear and positive testimony."" 

(2) Confessions and admissions. For the 
purpose of the law officer's initial rul­
ing on adniissibility, the Government 
m:ust' establish that, the confession 
(or admission, if' its admissibility 
is contested) was voluntary and ob­
tained in compliance with Article 31, 
UCMJ;" See paragraph 6,d, section 
IV, below. " 

(3) Mental capacity to Btandtrial. The 
Government W)lst establish, beyond 
reasonabl\l, doubt, when the issue is 
raiseq, tht the accused is not en­
titled to a 'continuance because of lack 
of mentalc~pacity to cooperate in his 
defense attJle time of trial. This 're-

, quirement' app1ies to, tlie ,initial rilling , 
of the law officei-, as well as to court' 
members if a member objects to the 
law officer's ,ruling." 

'(4)Motion for finding of not guilty. The 
" , Qovernmentneed' produce oniy "sub-

" '"T:i!t3:ntllll evidence"" of the principal 

(or lesser included) offense. But the ' 
law officer should not consider the de­
~ense evidence and must accept the 
credible 'prosecution evidence. This 
sam~ standard applies to each court 

'member when' the members vote" 
following an objection by a mem­
Iier ,to th", law officer's ruling. A mo- " 

iti9n to dismiss for mental irresponsl-
, ," bilityat the time of the offense is not, 

'!ike a motion for a finding of not 
gillIty; ,a "demurrer to the evid",nce,"" 

"'When the 'latter motion is made, aU' , 
'"<,,the' eVidence (not drily' the 'prosecu- ' 

tion's)tnust be considered.'" 
(5) ToUing, ,0/ statute of limitations." 

, , ' I :\\V:hen ,tile defense has, made a motion 
tti:'~f~!pl$~:1i speqificatlon which on its 

" ,tac~'~plPearsto be without the statute 
"'" ;,'0£, JiWiil;l\ti9ns, ,the, prosecution must 

::Pr,q.ye'~f'by,apreponderance of the 
',<./iF"<1Y~<ile/l,¢e'{ :,1;b:liit, the stlltute' was toHed 

('",,\J)y.1.d:1i~\ ;iAcllll~~d'slibilence, from' the 
" 'Hjl\llf$pd~tj';l'n;",or,$btne,;other circum~ 
'!i",$tliil<le"whio/i,un4erArtic1e 43 would,' 

" " ":itolkthe,',l(unningof the statute." 
n 

Section IV. PARAGRAPHS'517;'67;'MCM, 1951, . 
RUUNGS ON OBiECTIONi3'l\:ND'M'@TIONS 

i'06 h.! 

, " . . . '~' 
ac'cUlie~:s';~aj\ity, shaH be finai ... ; but the ," 
la:N' o~Q.~rmay ~hange 'any such.ruling at any, 
time dur,ing the .tria!."'· The Code, does 'not ,; 
define "iriterlocutory question," but the Manual , 
sta~es, pll.~enthetica)1y" that interlocutorY quel!" , ' 
ions"are "'al'l questi()ns 'oth'ar' thlln 'thefiliding~' ) 
and sentence."" ' ! " i," rJ 

2. Objections to t\tIl,a"J,lJissibUityofeviiIence. 
u. Gener:al. The qu~sti!:m 0;(1 admissibHityof 
evidence. is ,jnter.J9(l\lltp~¥, ,lp,,118!tu,re,;and, unles~ 
other,wise pro'{id\lq;,.~Y.iltIIlWj! iUS. determination 
rests with thelaW'otftcer." 

b. Conf'ession~'~'(fda;z1ni8Sions. See »ar\\-
gl;~P~ :.6d,: bWQ~~;r!~~;~il f/'~,:~;:I. ",I, ,', 

c: ;(j:ve1ilq,pplng:"!~uesaon8 of fact. In rar~ ,; 
cases, usuaUy those requiring the ,'determina" 
tio~, ,~f,~~\f)~~t~n~f,'9'tn'itll~sses,. t~e~uling ?f 
the, ll\W'Wtfl~el:'la\$61 .. J:,ea'l's. directly onthe,gudt 

i or' 'ii'itil!roenM'oJlc<the lICeUsed.' Since 'this' latter' I 
question ;!s; one relating to'/the 'f!ndilurs'liind 



"sentence/' .and therefore noninterIocutory" the 
problem .arises as to how the law officer may 
rule on a question of admissibility of . evidence 
without also usurping the, functions of the 
court members who alone have the right to 
decide the guilt or innocence of the accused. 

In such a case the law officer should' rtile 
· finally on the admissibility of,.the ,,~vidence, 
using. the Manual standard o("prepotlderance 
of the evidence." . ", 

Note. In some civilian jurisdictions the "p,:t;'im.a facie" 
test is used: The judge accepts as true the preliminary 
prosecution evidence in oPPoElitio'i'l- tid the _ 6bjectioh, and 

· does- not consider the preliminllry' defenae evidenrle in 
support 6f th~ obJection.43 

Ulu8trative Case 
United States v. Richardson, 1 USCMA 

558, 4 CMR 150(1952) 

. Accused, R, in addition to an AWOL charge, 
was charged in one specification with taking 

· indecent liberties with a minor f,emale, C, on 
9 July 1951 in Arkansas; another specification 

, alleged the same type offense from 10-16 July 
1!iJ5.t in Alabama. Before pleading accused made 

: a "motion to dismiss" these latter two charges 
on the grounds the C was his wife at the times 
of the alleged commissionof.bQth offenses., 
[This, of, course, would be a c.6mt/tete defense,' 
as it is not a crime for a m'anto;take "indecent" 
libertjes with his own wife. ].At ibhe ensuing 

"'ou,t.o~.court hear~ngbotl).,;aaM C;,testifie«that 
j, Oll! 9J uly they had'Jbeeni<lJitimat$i >8.11. an,Ark/ln­
:, sas: hotel, \and: thati'thell: J!I~l't "4~t\:\~y i had 
, proc~eded ,to '. M</used!:s·}tolnei.l f\l)Ala~:ama, 

"where they liv.ed for.aif\lw,',dRYS·itnliler,ci\'eum­
I stances that would justify:'findlll;glthe existence 
"ofa 'common law' marriage 'irlAla:bama. The 
!. law. officer denied theme.tion,"ltn(\:; in the, en­
'j'suing trial theaccused,'who, did:"'l'lot ·take the 
(; stRnd inopencourt,.failed .to'objllct to tpe 
,: .cbmpetency of, C'S' testinion:v enil'the ba:sis' of 
J;thehusband-wife privilege. ''l'helaW ()fficer'in­
.. structed the court'that the defelise:bf common 
"taw niari'iagewas raised only astd:the 'secotid 

offense iin Alabama, as Arkansas did not recog­
nize comm(i>D lawmal!riages, although it did 
recognize .such marriages if valid in other 
states. Accused was convicted ,of only the 
AWOL and the' Arkansas offense. 
Opinion: This conviction for the Arkansas of-
fense is disapproved. ' 

The law officer should not have ruled On the 
"motion to dismiss" which set up matter which 
should be· raised on a plea of not guilty ; 
but the law officer should have ruled on the 
competency qf C to testify as to ~oth Q'ffenses, 
b~causeeveJ). If a subsequ~nt 'j:ommon, law 
marriage in Alabama was no defense to the 
Arkansas ofliense, C's'spousal relationship, at 
the time. of trial 'could, on proper objection, 
prevent her, fro~ testifying cq\lc~~nlng the 
~rkallsas '. offense: 

• • .' j A determination of the' relation­
ship for this purpose is an interlocutory 
question and one which should be ruled on 
by the law officer. He could not"'possibly 
rule on· the question of whether accused 
was entitled: to claim privilege ,until he 
had determined the status .existing between 
the accused'and the ,witness"Berhaps the 
best' procedUl;o' .wClulCkhave dictated ,that 
he"awRLtthlil ;time,theqilestion was raised' 
by defense. eo.tlinsel. However, it sometimes 
eiltledil(;es, Jthel,trital,of, cases to adopt a 

. procedu~~, whIch Permits all preliminary 
" <W int~iiioClli~aTY questions based onout.of. 

;/'CQUIlt.,;testiniony to be determined before 
, the, tria) 'on themimits commences. We see: 

" nothi'llg errOneous with a law officer hear­
ing evidence outside' ,the 'presence ·of mem· 
bers of the court prior to trial for the pur­

'pose of being 'prepared to "rille on 
anti'CIpafed~ questions Of law ... , ,., , i 

Accused did not waive objection to thb ~o~­
'Iletency.of C'sitestinibny because' it was obvious 
!that the law officer iwotild have overhl'l'ed,"the 
i()bj'ection, IHlvlng pre\;iously denied the. ;<'ilibtf6n 
to dismiss'" based on the same I!'i'ounds\ By 
acquitting the accused of the Alabamli,ofliense, 
the coutt'members found the'elCistehc~"o~ a 

• ~ ,I;" • " , " , ,';, i, ',\, " \Ii""" -" ·'fa, ~ , 
common law marriage at the tIme 'oftrral and 
hence the!.!te~~~m~.IIY of9 c,,?n~~tp:1'P~ JMiArk­

,ansas . offense. shoUld: not ,have,oeen"e'onsi'del'ed 
by the members:' -'" i.'" '. i' 



, Had, the law,officerfoll~d ,a common law 
mar~iall'ei "he ,lI~doubtedlyWould' nClt have 
,permitted Clarene, to testify. The court· 
martial and the, board of review:' found a 
marriage existed prior to the time of trial 
so unless there was a waiver . . " the 
wife's evidence should not be considered." 
Note. It appears here that the Court reached the 

right result with the wrong reasonbig-that i:h:e! Murt 
members' ruling on the admissibility .of evidejl.(~e' was 
binding ,on the law officer. Ii ~n objection heW"been 
made, the accused would have ,had to establis\>, it\>y a 
(/pre1?pnd~ran(Je ,of the ,evi{ienoe..'-" If overr,u1e4" ~he 
government still would' have to co'nvince each mefuher 

, of the'sath.'e:'question, beyond "ieasonab'le (Jbubtt'anid<the 
initial overru!jng, of the objectloll, by, the law officer 

, w91u1d not ,rel~~ve the pp:~s~c\lti9Xl 'of this more onerous 
burden. In other word~, tile, memljers' finding, would. not 
be' necessarily in-consistent' ~ith the law officer's ruling, 

v'Had an' obfec:tlon -'been 'made and overruled. Fil:rther, 
the law officer's ruling on admissibility- of evideh'ce' is 
Hftnal/' and therQ:liore ,cannot be' overruled by the mem­
Qers. 

, But here the:iaw officer made no ruling. Lack 
of objectionJto dJ'18 testimony should be imma­
terial"becaase' the. Court . refused to apply 
waiver",This, being so, an objection can be 
implied,as,weil as a concomitant duty, to rule, 
which iWa8',ttot complied with. Thus. the accused 
mas.rdeprived of a substantial right.-the right 
t9.have,the law.officel"rule on the admissibility 
of..damaging evidence.-.to his obvious preju­
dice-"See paragraph5c, .belowiUnder this ra­
tionale,. a, rehearing would 'be! authorized, but 
impv!lciical because under tite>!(J\Qctrines of res 
ju~ata.valld "Iaw of ,thecasei' the."law officer 

. ,at ,the!$eJIQndtriai.w:ould.,be 'Q<!lund,l;>y both the 
first" :Verdict and by ,the,.appeilate 'decision to 
exdude,bhe ,wife's,testimony., ,I)Ii d 1, 

'~ , I ,", U.:: ,; I r '\J 1'". 
;l.j;luestions of. p,roc.ejlur,~.,a.! atrnera,lt,,~ince 

procedural questions are '~ipt!lV~;Q9I1tqriYj{ in 
nature," the law officer rules on.J;Il$Ill.. 

.'1 ','; ',' . ,I' ,;.1'- -)'{' '.'< Il~,Jj L";:I):}i~J~ 
, q. ,lC:J:qepti,o.rJs. Th~ O,olp:t ofMilita~y!~p»~llls 

!has~lld'icli:ted , that, thll,memh(li's .;qtt)),~ 9mV/t­
,~li<riial,ilI1Xtlthe unqualifiedrjgM ,tRli9!11J,,~r 

), ·additionaoJ evidence." ,Other examples of pro-
cedurat'questicllllS to be decided by the court 

,'membe~s, .instead <!11" the law officer are such 
"issi!tes'as,which is :thelightest combination of 

, , ip\\aijsnments in a sentence," or whether to take 
a!>llevot& Oli the findings.47 If the members dis­

:1j<~rl~" ll~" to;whether these interloc~tory meas­
,Hf,~i sho!Jld be emplo},ed, the disagreement 

, sh<>\llq ,l;>e resolvedpy a majoriFy. vote, a tie 
), ViM 'Ii~i'hg ih favor of the ac~used. ,. 

"".,4, ,i\1otions_ ¢~ General. The law officer rules 
,,'~~Pll.Y,P~. PU;#OiI~, for appropriate relief, 
,', 4usa, they raise,pu,rely iiJ,tel\locutbry qUiBstion.s, 

which do not raise any··.defensesor objections" 
in permanent ,b,~r. o,f,trial, ~9Likewise he rules 
fina'l~ <!J,;I. ,motions .in bar, n?t raising fact 
is~J~S. " ''''. ' ". ". 

~, --" +: ;:',' - • ' 

",'. ,l>,i,,Miq~i9.n8 in. p(!.r rai8ing pure questions 
'>~ltfl;,~'l' !:'!I I' I,'" ;. , 

, ,. 'I (,]1) .common' law. At early common hiw 
""'1;,,,/, ""lsueh'a motion was raised'by the,pro,se-

1<', t "" "cution's demurrer to deI1enrda,nt"s.',~oII-
" ,;'" '>iesStion,. 'anll avoidance to the in(ilc1;-

"";" 'i,I', Ment .. For instance,. the" dellenrdant. 
, . would, on II special plea in' bar 

',I 'fIJU,tre/ois convict, confess. to . .the ,jn-
I' ", , ! diqtment, but at the, same time set up 

. as matter in bar of trillil (or "avqid­
. ,..;'\ ,dance") the record of trial, of 

'. p;t',eviou8 .co.nvictiQn for the· sam¢ of­
" , fense.!f theprosecutionthen believed 

I {." ,that, as a matterof law the o)drecord 
.'; . of, trial and indictment shoWo!ld, /I dif- . 

,ferent",o/fense" ,he would ,"qemur" 
(admit the truth of. the'itnatter in 

. avoidance.) and ask ,the ,judge til deCide 
", the .\egaliq,u~ti011ln'lIISed!on undisputed 

fl;lct$, or ',evjl:illlMllI>",sin,Qe ,,no issue of 
(, . faqt .wa$'!!'/lil!eq 'Ii!Yhtlaese;pleadingslthe 

II ." "Judge'~IIllI!ilijlileeiIilEr'theissue ,finally. 
"',;:1 .. QrJ&W~llY\lj;li.\lI/I)i,W was so, sevel'e\Aat 

'.". If. I! ".'.""'. ,'l.'.Jl. 1\l,(~""~R~tj PI:!. Abelle. gal i~sue, the.a~; 
; 'W:;"" ,pJiJ!\\1Ji./i); \y'Jllhn;9t .allowed to plel;ld oVer 

and deny his guilt, because he had 
'. "'." '''CGhtessed'' it on his plea in bar, and 

',;~;~~;:)r;'·~T~~~yl~Ul~"and~judgment.could follow 

'.'. '.lh;,.:i .. ""'.' ".'~Wiit!h.atit.'.\I.rvtrlal. :A~ cr.itnii:t!iJ' p.ro .. 'ce­\\~;:~'f ;~\~'~~'!~!~~iiV;:!I)~~~m~' ':iliore e'nHghten~d, ',how- ' 
'i;."jJj'.' "A;Mti'~~¥~" ·ilf~. ~¢olnnl,\li). II\>Y' jp.<\~elii' ~<i\j\d 

: __ \' ,\'1 .' -..,;,- • ." .' ' .... ' .. ' 



'allow' ~h:e'\!l(jfendUnt to pleM over and 
" con~~st':'1!he !fiacts'of,the ihdictment.60 

, '(2) 'f'ed~r((l taw.: feaerajR~l~ of Criminal 
, , Proceduril12('Il;j, ¢oMihues the pre­

• ~lsfin'g 'feq:eral, pra~fi;;~, of having 
, the)ild~e i'tilefinaliY' on motions in 

bar of 'trial, where 'nb fact issue is 
presented.'" '" 

'i ',', ',' t. ' '.<,!,I ". j , 

(3) ,Mil,ipar;y, l"'jV.:As':,jll;f~llerl;ll jlfl;lytice 
;and' Ejlglish common law, ,the law offi­

i cer ,mllY full'! finll,!ly,: On" ,pure legal 
issues, fll-isedin, bllr., ~' ~riB,L; thus iJ.e 

',![, ",need not,'resu,i?'Pit,t\le'!is~u", to, t\le 
, " cou,rt" tn'iilllbers, :", ' 

lliitsMliiv~'C''ase'' :f"'" 
. Uni,ted gt~tes ~.' McN ~lil,\i":q~O~A 383, 

, " 9 cM:ib~, (19M>" , 
, Before the ,plea,t() aeharge"Qi desertion the 

Jaw officer denied 'J;\ccused,:s,motion to dismiss 
,.for lack, pf, j ur.isdiqj;jpn., 'l:he: motion was based 
,on:undisputed"~vidence:,t.h(lt,, a,lth,Q,ugh he was 
,d~afte,d, into,theseFr'lice, withoutpbjection, ac­
:,CUS/ldi,waS""exempt f,fQm",the ,\!l'raft. The law 
, officer later refused to subm}t. tltis ,issue to the 
'; court on itsnn/ilLcteliberatipns. , 

. - , ".' . I' -' 

Opinion; The '1aw':of!icer;as',here, may rule 
finally: 'on JDure questions'of law/raised in bar 

'oi'trial: ,,',' "" "';'",' 
" In questhjnlii~"tlte' stttfic1:elili~' 'Of the in-

strtictions of 'tli~"l!l!W' b'filbe'i'; m\SBellllnt,eon. 
tends'thlit'lthe qrtest11:1i1 ()f'ifJJt!l~i\i¥isdiction 
of the coi'l1't's'h'oMIJI'hlWe')1!'ol'@/\'i~lMn~tted,'to 
the' court' "tif",eI'~~iillit#tt,tl\lrt:i'jlfn::~ItI~ij;ed 

, 'States v.'6rMlaS';'6i'~i\"9tft~:';'rwe 'Mtd 
','I'; '; "",' f,~ :"'~,llj!,<jf'(1,{Lf\:~mli1f\ '1ifj-

: ';;:;tti.: ~~~~.l ~t:£:!,~\i~~~ill}i9g1~~:8!~f(~ash~,i;",:~,~~":";(: at. 

fl~.m~_, 94 ,Fe:~. ~27. ;<'9tb~ CJ._I!'!:-l18'~~)"I:P.JPta:"II;!\i~L ,~:76, 'li,Sr't .684 
,U9J)O),.", , ," " ,,', ' 

UlAecol'd,' Unlted Sl~~ "v;., Galllilhe\>};;'~P.W'i~l\IA;11506~i';2i~. 'd!MR 

, 2~~, (, .. ,7)., '5Url'~I~tI., n ,~. 'tI,'!'fOI~,~l"IV,;!~(,J'IIl$\.I1I' V',;I,' ',',e,\),ell. 
11 USCM~. 877. 29 CMJt 19,3 .<lJ*l0)" ~~rn;:'el' (nonjudicial ,punlah. 
ment 'lol',latne:ofrense." ,~'\'1: ')j ',_:'". )J~'Jld:' , I', "if'S 

',' :~,.t\~h~pl~. Jq:'1'~it\ald~~D,tldure. 'ti ~,4i:~'41q~.u~t',·Or~(tt~~, J+aw 
~1641 ad.) ,at 454! 486,J:8ee Abbot~. Criminal/!ri(Jt,PracUce (4th 
ed.i 1:g:a9,:).~;'~eottoril('tlif.l;hliJ.;-" '"i';~)'!,H"i {"'\-f,j;", ,'" '-, ''V 

~~.l ~ Ob.i~l:v. '?P,or:fVt. ~t~o/~ ~P.Plte .ts'i "l"t ,.~Oo ,):\ -' .. I f, ;; ~;':~ 
,114 United States :v.· ,'l,'homp80»t.l~5 U.S, 271. 2,78 (1894) [plea of 

fo\>mel' 'jebpa\ldY di~iida\id' 'bf "by; '8ii~t.ll¥e-';'d(Jt.}' bet6i<e "p'i&Q~edlnjl 
to, :~~il!I" 9"1 ,.~nt!(~~fds~usN' V.rilt:t4'JJ~~"~; \'Wjael," 218' ,,Jlf't$.· .601 
(1910) ~date._o( ~_o~m~88ioJl~ ~~ ,o~!n~e a~ .. r~lsin'~ dl;tfen~e of 'ttatute 
of limit'dub'hlf;ifJuWntntdd) )lr6p~1~1l:lti t¥dw' 'afg~* \vlth 'the a'e\'i.~ral 
i\!"'t),,, ,,.,1 ""d ~' J:"i-J,' rl'"uc'!ij' 
}f,M l!otes til..' ~dtJ:{8().r11;, C~ir(ml~t~~' _9if" Rt,ile' f Federal Rules of 
€1~:!hl'i1nlilI;itBrh'ctfcl\\re.,~-J'.b"j.i,h , • .1, l1U,fj;l:~}~!H~P~} 1.,;,v,1 ;, , 

" that il1 'there was a!factualdiSpute C0ncern­
tng j'Ul'isdicti.:m"which.wouldhave an effect 
on ~hl! 'ultimate' ,guilt or .innocence of. the 

, :ae()used, it shoulct "b!lpresMted to the 
,!Ql!)ul't'mar,til\lfor" :determinaiiQI'I.' In the 
,"Iinstant: ca~e there ,Wa&,.1\O' SUqJ;i. question. 

The, issue','hererai~e<il,~aspred~cated on 
"I ,te~ti,mon,y wh;ichwas, undisllut,~d ,and, 

therefore,involved, :<;>nly a :\luestipnof law. 
,When :that.is ,the 'postUl'eof, :the ,case, the 
decision ,rests slillelY wit,hthe law officer." 

c. "1 ot,ionsin 'bar rai8ingi8~ite8 iJ'f fact. 
( ;~,' t~~, _',; ',';: .~~",-';',_.' '.,", '1::,,-'-' ,-, 

U) ,QommQn"law,1)eeparag!;,aph 4b(1) 
abQve. If the, prosecution, ,:instead of 
~, \ \' , ' ,,' " - , 

demurliljng, traversed, (denied) the 
"f,act~,(if; \IvdiqltllCe, all i~~\Ie of fact 
;~lls",rai~ed.,In, sJlchc!\~e ,the ~l\ry 

'., wo,u:I,Q; ,\\eyide ,t4e,qp,estiop'9Y a SPecial 
,,', yetdict"b~yause,at cpml1}ontla~ ~'there 
" 'Ya~. 0,0 trial~.y, thereco~d" in crim-

inal cases,'" Jf,·,thedupy ,ctecjcted the 
issu~ 'adverfely,,to tl).etacc~sed" he was 

"then,aljoweq:,;to, pl~d not,guUtyto ,the 
.. g,eneni,l issue. 54 , 

, , , "" ",' , . l' 

,!(2) Federal"l'Ctw;',rFheFed~Ml practice, 
'pi-lop 'to1:he ilthact\il:i6lllto£lithe Federal 
Rules of'tcDrlH:ifun'!1ill''P:tioae'dure; sub-

" <Itt: ;stl\~t\~}I~!;liflcpJlM4[t~\lIttef\pre-\!onsti-
",' d I' H'!l' ,'rt,}~tj;gPtw,,~mlf),' ,~~Wil,'''', ;Wj;r,!I\c!,t',!iS~UeS raised 
i) ll!l,l~jl,~!\\n~"~~I¥IJ,Y\'~l'es~bhl1tted to the 

:HI,., [,,,If J,\!p>'ilr',;);lif' ,iil\ll\lld,\iaRle }l'~deraI 'Rules 
'gidhu:y,'jcj c,q~1!~~~J<' tOil!' ~).lb~tp,p~~ 'of pre­
'l'!'I' ' 1'1,1 'i' ;:'lx'ill~irill;:,rrMti~,e! ,!!,I~hQ~ghabolishlng 
",n,iI ,,:) PJ~~ly. 'tlj~njcal. "i~\lH!~6lmentsof 
<"in.) '11 j:>le'lfqillg."!,' ," i"i' 

)lOl' ;'!, F,ed~rall:aule of Criminal Procedure 
12/J,(,4} , [henceiort,h"'il'efeliredto "as 

'I,,, ", il·~\lle,l:;1b.(4~/,lpvoiViGles,: ' 
(4) HearFng an'mation. A mo-

tion before trial tatsingdefeises" 
'ot' ol;!j~cti())'is,js\i1l1r~g;,~~xllXfo(I\~~J 
b'efol'el,tllillillu,hl~s,tl<lll;\court"\(;/i':l.,' 

.i"",,,,, " 'at!'t'li"tha't l~"Ivi>.i'~''':'' ""·:""r' 
j"rl 'I" "i,1< '. \~r ""::~';" " "'~,ri'1'19q-r-" ,"r."\;~, l,t"g~lyM,"(>,-, 

termlnatlon'8;t~ltie,1Wj 3d1f the, 
.", i 'gen~rAl;,· llu .... ''''··y',:r i&,'s,ft't!',~' ''')''''t .. :'1""1~,, ,ijtv,;fl:~ f",P,,,,,,R<dW J\14'1 , 

shall be tr~W, By ",'1'W'Y,1;f a'1ufiJ 
". ,,'" I. ", t>rVtit i'il¥iJ"qft#r'M}Vi(),nt1.e¥,i~1t~i'ftli.f/,lU,~" 

tutiondr an; adll' IlJi!@lIngr'ess;"AU 
, ',,,, f I!It~\l'I<!'tII;~lfrlJf"l,Mj., 'WIl'lfI*.!i~m.\U 

: 'H! 'iJ ,',',; 'h ,(;'!IT " c_1t .ru<>~ .. ,,·,~. "-~J ~r,~·~~'tM- ,-rl\'L. S!"''''~\') 
mined lDw"th$"oou1ltl4iWitJA: ,Jill<,W!i>b!flJo<;1, 



.. 'CIl.1.\t,'a jury, or on affida:vits or in 
sl:lch manner. as. the· court may 
.direct. [Emphasis supplied.] 
"The phrases,' 'trial by jury' and 

'right of trIal by juryi'M used in the 
Federal Constitution, have been inter­
preted to: mean a trial by jury as 
understood at common law before the 
adoption of' the' Constltl:ltion." 07 It 
would follow, therefore, that even 
under Rule' 12b (4)' fact issues raised 
by "motions to.·.dismiss"-ti).e old 
"special pleas in ;bal''' ..... would have to 
be submitted to the jUry for 'decision. 

.. ,.. In this respect'It'lis'significant that 
the preliminary draft' of Rule 12b (4) 

. would haviFentitled the 'accused to a 
jury tria:i' "oIHy "Hf' the 'issue is one 
which lI:ereto'fore miglrthave been 

"rIHsed nt.the trial under a plea of not 
guilt y:"'"' The requirement of a jury 
trial 'for' 'fhJse' fact" issues formerly 
rliised by special pleas in bar has been 

"',' ';'recollnized' even, tcrdllS . under Rule 
12b'(4)," By statute; however, the 

:,,' . FedllMI judge may rule finally on 
c' " ,),a'1:l\\1. mOtion ,tCll' .dismisS', for lack of 

;t'" :,"'Il/.I&'ptl'edy 'tria!.~o. '." " 

j (13,',iM1UtlirilUtw. '1'riol' to the' 1949 Man­
,'; "',/. u~lt'tlililin1ta:rY'prad:iCe followed the 

, 'i ;, ,if ~~l"tli'ac'tice. Contested issues of 
,:'\'(71~ r~t~ed'bY a tilea In bar had to be 
, 4&l:!i:CleJ~!i'\jy tll.i! court before preceding 

;"''\ "",,~~rlfflarof'tiie general issue."' The 
, , .. ~itt!~f~f 'tHe' lrtw member on these 

• ,sP~lal:,Nea~ 'wer~ 'subject to objec­
"', tliM,1,,~ file' cburt" thereby providing 

, '1UI~\\~e~44~W'~;W!verdidt."2 
~~!JIIQII;9I iyIanual. contained sub­

_-,--,-, "';'''';~'' \:',,\(f'~\l!tt: ,\ ' ... : ,',;: ,I' '~4Hml!):'t h<fll' <1';,',,'\' " 

~,B,u,,"". r,"!'i,jll\~!!.' (,(i\mllr>i'!" ,(1'4, e'.) § 2'; .. e al,. 
~P.l'l 'v;~' ttn{fed'J~ '8, ~,t'«5i !(189S). . 

"lNot4' "the·:.p8~ij nbl' , c fi,m.atnt~l'allowll18' final rulln~ on 
a mO~!O~.'j'~ d~"~1""h~. ,~'tf~. Wt~1?j.eeijpl~' y;hteb Is aapable of 
detenblnatfon" Wltho'ttt~at~t 'tile ·t.y'~8ue· r\tlsed by a plea of not 
suU",,;" M_OMl.Pi91S1, uM.. ·d'1~. nolJrwi-{i'I't" . 

.. ,.U, n . .lt..! .J!"'. ""' .. "'Y.l' .. """}!t.1 In'l~il. ' .. iF .• [s.~ .. ~P\'1J!.4 (1964); Unite' Stat .. V. Har.lI>\.;12, i'~lIu~. a (1014).' ' 
I'I"F.4.\t. l;!">1<:lPl',4a"1;t'\' i'~ t,,(V \ \>,1', 

2,;:~~~~~~~.1'Iil#'lli"~~'~;· '*'f!tl~.wij~m ed.), at 253,254, 

G3-.'M:Or.ti:·,1928 •. 'idt :lol'iBO;\'Mil~'<,;n4'f'1"lQ:"$t<)$-tt,\$~'{ '< ! 

.~'t.!'.'r~¥~\II~(f''i'!.'f'~flr{~_·· IfI.M'~ ,~+iO.d Se~lc" 
on 'K.R,· !4,.8. 8b( '1) ••• " 1.1", ,,!WWil,''''''fu.lfi\It, 'Id" at 24; 
a."ti<.n. •• ,,,,hl'<lI<M ~081IH'MI!:t . ntH! m 

" ,~, Istaliltially ,the ,same wording as its pre-
,', ,I" ,<lecesspr, but the "&pecial pJeas" were . 

, ,relabell~d,~~motions to dismiss" in ac- ' 
"'r" ' ic~,~4~r~~''I'ith,the Federal Rules of 

, O~lIW!lal, Prooedure, adopted a few, 
i . ,years before tJie 1949 Articles. Al-' 

, . "',though the,law. member, ~s does the 
'law officer under the present Codei 

, ,: j then had the power to rule finally on 
'.1":(','; i'~lnt~irlOcutorw :questions;'" apparently 
, i,j, ,thed1-!ll'ters of the' 1949 .. Manual did 
" ,'i ,<ildt'coililider tll:epos'sible conflict of' 

.' ': . this ,newJpower' Witli the historic pro­
Ii. '; , .. "';lb,~dute'df~I'b~fdillgrthe Accused spe-

1 ()!al"verdicts'olt ,[liet' issues raised By 
, ) Jl" \i.',lspe~i!l,J ,jil\aa,s ill ball. ' 

":00 )t,,~~pej!~ ; i~\ended"th~t the 1949 
". "'" ::Mknual'"provlsjons, which followed 
I I . j:), "exahtly" the Federal rules on motion 

f_ .!" ", " 
r ,'d ":"i' j' ':;!fiFocetIur,ei" be. fonomed, ,under the 
iriii"}/.' ",iOWei"Acoorditigly,paragraph 67' 6f 
"'''',,\\1, ",):ilt~jJ1J9Iiili!Manua~ .incorporated, Vel'. 

2,' 'i,'l .,I"Gatim; the pertinent \l1'ovisions of 'the 
, ';, ,)\\,,"," ,W49I,·!Manual; It. added, . in subpara­
,,,I ' lIra'pb.6'1e, ,however .. ) tile· following 

".' '.tlro).!isj0!l': ,'" ' . ' , " 
I " i If the motioti, raises a contested 

","f it:u" " <issue Of fact wh:iehshould proper­
'(1)' Iii") J" ',lybe consideved ,by the court in ' 

connection with its determination 
,i.i , .. I' i, the, accusedil;l guilt· or' innocence, 

," ." i': the ,'introdu,ction· ,ot evidence 
I,,,.", "thereon, mlW' be' defer.red until 
;'c ,,.. j, ,,~V'iden:ce:Qlll ,vl;re"geJleliill issue. is 
, • TeceiveJil, 'F!o!Ji<eXall1ple,llf,a speci-

.. : ., "fioatioll',alleg:ll&",thM,C'alj offense 
. Was!committed'ata time which is 

within' the' :period permitted' by 
thestatuh/':~~1ifui~aiiCins and the 
accl:lsed' 'l'llliklill' a! ''fu6tioh to dis-' 

. missnm.i$e,',gltloUfid:that. trial ,is 
. b'1t~~~d'~'~r>>\~lelf48, asserting 

that '!!he bWerrse was committed at 
"al1' Eia¥IM'r"tin'nl"than that alleged 

.. ih~'intF'OcI\l~~(hi,'fbfevideticeperti: 
he1l'tl>1lb ''tli'e'1itotion maybe de- .' 

. '"C,' ':'h,;,~I~~tM~~'Ku~,! t;pe 'matter' ~o~idered 
, .• •• 1 ",' '.")~~'tlIi"<Itii'£' ,in: its deliberation on ' . 
,.,;, '1,,":;J~,~lJ}\'/N1SiM;~:t:gU:Hror'lnrrocell¢e ... :. 
,!I I",,~~J ~1t~~~g;~ a.J;!leli inba~ hasl).~)ogi-' 

. j)MiQonhec~lOn' with the. "guilhoo,.hnno. 



cence" oftlie 'accused, and is a merely 
, technical, 'but cQmplete defense, never­

, 'theless,considering the'federal pro-
cedure and the genesis of the Manual 
provisions" it 'Would' seem that the 
military accusecj, is entitled to have 
the court members pass on the issue 
if the evidence, is cOlll'licting. This 
view is, indicated Jn ,dictilm of the 
Court' of. "Military App'eals in Orne­
la8;'~ 

Illustrative Case 
tJnited state~ v. O~nela8, 2 USCMA 

, 96; 6 :eMR '~6 O~52) 
Puring the, trial the, law officer 

, , ' denied the accused's moUQn to dismiss 
for laclt of. ju.risdictio)l '\Ind later re­
ftlsed to present:the issue to the court 

, ,members. Accused, Who was charged 
with des,ertjon,test~\led "that he was 

,never indl!cted, disp,l,Iting the prose­
, cution's i,evidence ,of 'a",morning re-

, I' pOl:t:s,recital that he 'l;ljisEmted himself 
shortlyafter,iq,duetion., 
Opini()n: Rehearing authorized. 

; ,Where ,the determination of 
jurisdiction, involves no contested 

" ' ,'. ,issue Oil' faet, so· that the question 
becomes , one', of, lin\(, alone, it 
wouldJ ,be quite sound" .and entire­

, " ,id: Iy. cons-istent, with civ,i1ian prac-

I 

. ,'" 

",,' 

,tice;, to leave the ,matter to the 
·sole,determine.ticmof the Ie.w offi­

cer.;, But wlieJie there are disputed 
facts' to' bell1e'solved; dt ,wotild seem 
unilsual 'itideMth!l!t'tll.e'law offi-

. eel,' Should,' reiibll;~:'i~~.rxl;::and· we ' 

. danot be1illve tillS ,tOA!I, tbe inten­
tion of Ar,ticle 51 (.b)':an.d para-

.' . g'l'aph '6'te;"suprlll.,',In d lt )attgr 
portion (jf . thispa\lij;grj(~hit is 
said t~8.~ "1f' tWe"motr~,n raises 
a'contested issue of· fact which 

.. ,'\ , shoul'd propei'iy be cdnsidered by 
.. the' court in connection with its 

detetmination:' of' the I accused's 
"". guilt df';itinocence" thei introduc­

'tioil"of evide!\.~e thereon may be 

!; 

deferred until evidence on the 
general' issue' is received." The 
underlying tenor ·Qf this state-

, ment suggests that there may be 
issues of fact involved in a de­
fense or objection which should 
be dealt with' by members of the 

"court. But difficulty 'arises in de­
.1' :'''' term'ining what' are· the issues of 

fact· "which should properly be 
.. considered by the court." A ·con­
, , ceivable -inference is' that some 

'" , -issues of fact are "properly" for 
. the court and some ,are not, but 

",no basis. for. the. taking of distinc-
, ; tion is expressly given. Some 

assistance maybe gleaned from 
an . example given ·in paragraph 
67'e, 'supra, which states in sub­
stance that. if an accused defends 
on the ,ground that prosecution 
is barr.ed by the statute of limita­
tions, the court may decide, in the 

.,;' 'course Qf its determination of the 
. ' , " , guilt' or innocence of the accused, 

. :the question of! wl!.en the offense 
. Was in fact icomrni~ted.'This seems 
I ~o bei Indistirlguishablein essence 
!ftic!lm' the"sort of factual issue in­
vo'l'Ved'h'er6-'namely, whether 
the acctlsed had in truth taken the 
oath of induction. All of this 
appears, on its. face at least, to 
conflict, with the ,preceding por­
tion oft paragraph 67 e, to the ef­
fect, :that' action on motions rais­
ingclefenses and objections is "an 
intel'loCtltory matter""-and with 

""J'.' '. ,the,;Code,)··Artillle ~li,(b), supta, 
I).'" "''', I whichlnaa:kes the <ruling ,oithe law 
'1," ,1,,".10&11&11"( On"i~'{nterlllcu'tory ques­

'>'!, 1J'11 'i:iq~j()nSr'L~~)'ll: +~QtIlPing for th~ 
) 'i )V). w,(}I\1~tl~he ',J/l.@.ttontha.t an adQP­
."t, !lih, twnjo'£ltlll~)usuar,civiHan practice 
."in,;.; .:P W.9~41~<iuirei8ubmillsioil of, such 

'r,':I,I'~itlltt~al.',jIi~ue, t.o' th.e,court, .it is. 
v'.ii~[I i,i""iiVildent th'Ili1""an'obstacle to .the 
.,\1) •... : ,.i J dSl1tvatiQn·of"the. same rule fram 
"',)~,.'I(,j;h'et'i6de aItld'Manual is .thesell~ 

tenc.ein .tile • latter's paragraph. 
67e to .the"effeoto:l1;hat, !'IAc}eoi.sion·, 
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oneuch a mo.tionjs an, interlo.cu­
,,,,tory matter/' It does, not seem 

. likely that the draftsmen of the 
'.' M rynualtherepYI intended that the 

law otfi~er b.eentrullted with final 
. ,decision. of .iSSue8 of fact. r:aised 

in c.onnection with "D,efenBes and 
", Qb,jee;tion8." [Emphasis supplied.] 

iT,his wo.uld be wlloUy inconsistent 
with' their subsequent reference , 
in the same paragraph to. the ne­
cessitydo.r decision by. the co.urt 
o.f so.me faatuaLissues. It ,is to. be 
no.ted, that "tHe: sentence quo.ted 

,does" not ,pr,oyidethat questions 
"raised;J')y 's)lch defellseS, and, o.bi 
,jectio.p,$ ,are ','jnterloputo.ry," .b\lt, 

rathe.x· ,!;hat, 1\, deci$i9n thereo.n is 
an, in~er)ocutorY, ,matter. J,no.l,1f 
opinion, the draftsmen·were quilty, 

, ". . ,c'ea~ly, saying o.llJ~" that SUch d~ci, 
, "sjon is hlterlocutory; ill a p,-oce- , 
,'Wltra,l, sense .. and not !;hat it is 

. f'- , int,eviocu.to.ry.in , ,a, substllntiye, 
'. ,_, ,l{enIl6,which, . would .. bring it 

" within. the. exclus:ive.,purview o.f" 
the, 'taw officer; We. think they 

. ·,mean,t to observe that the decision 
'" " "~"~?, IjB,imi:el'locutoxy;in'that it does' 

"'not. Iilear o.n the ultimate m.erits' 
,."" fl~#lj) qjl:t):l.e;cI\SE); , ",,, 

',lilt "'" ,i\',.'l,'lieii~i'i~il1othing ,il1!:the legisla­
hJ "'",I>!:."twe:bll!!tory,ofthe"li),ftlfo.rm. Code 

.l\1!il~ii,:M!nilti~~yJustic~Wthich assists 
;~, .),{1ij,tlj),()'!!iil'kilnrgcwirlil ' this' problem. 
"lin ';)n£I~~Gv.~:W 'the: Il.egll]laJid Leglsla­

,i, " ,'.i"t!~W'iltidS~S\ 'lMll:nllal 'fo.r Co.UltS-

.
'.· .. ;""b'iH;M'.,4 .. ~.· .•. ~. ~ .... " ,U~.~ .. t.ed. ""States, 1951, ,",;ro, . ;i,~' ~~~solQ$il~thlll1; paragraph 
;.,,,, .,,(.1' 1:nOOt!Hj)"1:h~jlVlll!h1il'al'lwa:s patterned 

T '" 'b\\r:J1'Wlijllll~('b1~;'Fedel'al Rules of 
,,v'; ,(i)~fu~'t!ll~' ~Mii~e. 'This rule 

;i ,(j~\ite.1W''''~jtlilit\j .. sues . o.f fact 
'" .:~li1iilui.ll\l)!ltl.miiM()tion with de­

-, ,'", , " ·f~l!~i!!~~iI11~.~tiunl!:' "shall be 
.... .' ,"\trtea);~;'IW,dlilh-~Wi'II\:tiu:ry trial is 

, ;'1leq'wlJ¢.e1if4'lf.t(~iQonstitutio.n 
'. : ".orrll'l1<8;J!t;0~~I\1I'$iiI$!; This,sug-
,MI'~' .'ij,\g!l$JifI,;~r~ri~l;~he Manual 

I,. ';'1 ,: ,", -j .') j!~I':;;\liH';,1I'l;f'1tl!,ilt,t; . ,I; 
.,I~"'IfllIi.1ll!tA: M~;! ~ol'b)$II')'~!Iff\(~¢¢l/Nh"';1l '.' 

." ,:,' 'drllftsmeu,,.didnQt intend to. vest 
,'" i',"" dn lawomcers 'final·authority to. 

"" "')'I,deqLd~,j$8UIlS:of, fact. arising in 
',,! .;'; " •. '" eOnl1~\lt,io~ ;with a, defense o.r o.b­
::' ,,':'.' L,~Glti<!ln,rMSed by III) accused. 
" ',' "; ;,,; ,itWe conclude that where an ac­
",' ,:,; ,,:I.; "c\lsed ·rilislis'a defenseol- o.bjec-' 

,!", ,',ii;J"tlbn':' which I should 'pro.perly be 
",'1:' '4 ,'iil'cHt\$melletl,',bythe, Co.Ullt in it~ 
T',')'''' ";r{]l!telilniriitioni"<if"iyjtilt, .or inno-

cen:Ce, and which resolves itself 
)ip~olt.'Il.t\~s~iHni o.ffact, that issUA 

Ii> ; i +. 'l:':m~$t\ })fpr~$Il1ft~d\t~,~n!ij decided 
" 'i,-,'. . ,;,,9r, ~pe'J~?lU;lJ~ ,1l411suant ,to appro­

\ .. pi'ia'te) ImtrUcfions. ,But wherA 
::;'J{::tW~Iis'atte)..js,,":iI>\:trt\ljT 'ifiterlo.cuto.ry 

.;pill'eih ,;i,"!ii'tl"j'!i'i$ekfl61eW a'qllestion of law, 
;~ ,':\;'U'; r:;if'~!'V\ljtlli\i\tlies61~c\lgnizancA 

\ 1 iJ\. ~,,(! ('\6'Nhe: law;,6,fficf'r. ,I,t;foUows that 
>;"l'I/":.,"l'tqe ,)aw",otl:\ce:r: in tlllsiql\Se erred 
;;:,,'~;I (:i'~n'Mal,d~g.';his: decisiprr o.n thA 
.. ",,)"'l,rI:- issu:e,Qf j'llrisdic~ior fira!. The 
'" .1';: !:;,~¢cu~'ytlw:~sentitIM.tohav? thA 
',";P','" :jl;~s~t(esu~mltte4t?, th~co4rt Itself 
,. i;· , anq'de~idMby ,the,m\l~4er appro.-
'. !, \ I <'" ,,', ".' ,-' . "W' h I" 

,if "'\!ltta:t~ 'instru~~,o,lI'~', 'f 8 011. ,", 

""ii,add!· that it' mattehl.not, on our 
/ 'j, , c' I j ." , ., J I 

in.:' "'I' lJininion, w!J,.ethr'r, the iS8ue is sub-
J' ""1",' _, '\",.1! _'! • • 

1;»pitte4 a,t til,e, ~trre, the, rnotwn 18 

, (rI/i(l,d'e,or wt, tq,e cqn~lu~io,n of the 
\l'C,i8~ ,whN! th''l,94vrf ,Is. re.quired 

"'ii"; r to, deliberate 01\ .. the: evrdence. 
!) , ' .[',Ehiphasl$ .~uppli~d.;J '. 

I ')' _' t.; ,J. ." I t- " ~i' I , _' 
. : N lite 'If) Ornelas tli, decision on the on< 

r: ~:r i' I.S. s~e' ,*ouli:r .~. ~'~.l.'d .. e:' tlC.'~51.~~.~~\~.:~1;testlons; 1 
[n' , ", i T,he gUi.lt or: il!'It.oa~1l~~)2f:'Qi~accused-fo, 
" ,,\!fh .. ,wns nevj;~l\l1au .• ~~II',l!~MPl<l not commi' 

. -:the' eff~n~e;~ ~.:'W~elherl'tlie· c,9U'r.t. had juriS 
1\ dictiPll'~ ~o~',tr~ :'hiilt;"~~'iiJ?:~, ',was a civilial , 

, unless hehildlJe'6l! '!ntltl8ted. 'The Court hal 
" ',,' ;,ohly 'to\lI!.pu~.ifu:&';thie', 1\1\9! question, an, 

, there~oT,.;tl!!i,t~"'oI,iI\'~er.,,~~, th~opinion, deal . 

; ,d,ng, .... Yl.)~lt;\lrqtl.'.'f,l:~ •. !.t~,i~I1i~i4'e~~n. B.eB or obje. 
" ·til/n..As ,;;i,Ij~t\Ul\.;, ~rth.leilB: in Unite, 

.;\'., 'St41~1~v.-l1.~r¥y;'65"tl1{\;outt'~tated: 
/,' j").>," ,l.,~ '!}·"I'fi'f rt'?:.:''''J;~ .', I' 

;; i'i;,),;~ii!?~i4}i!¥":~i~[~w' ~tH,cer mis~ 
,;'i,' jJtll!M.rli~jyl.,QUf \4jlci~io.n in 

,,'1'811 ;I:Jf\ <ilil'leIMI{ 11,p.~j )'\ ., ,Richardso.n. 111 
")!Jj,'Yliill ~tr.P.bQI!!;h'!l{'iBe~> w.!l"wer~ cpn- , 
'>(1 i)iff! I1QAIlU~'iW,j~l~iI\\Putec;\;qllestions of 

fMt;"i;eiar~ing a matte.r, which, 
. ." IH,'X;,;". . bl>" ,1>e II ' 

.\:.>,,110 110 iti~1f'l'~fWI0~1{/APfl ,""r.,: ,~, ·~pq:wt~~" ;;f,,~1 
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fenseto prosecution; A matter 'of 
that kind should '''properly be 
considered' by the court in connec·' 
tion with its determInation of the 
accused's guilt or. innocence." .' 
It seems possible, therefore,' that 

the Court probably will notdistin· 
guish between a plea in bar raised 
bya motion 'to dismiss-and having 

. no logical rehition to accused's. guilt 
or innocence-and a pure defense to 
the issue of guilt or innocence raised 
by a plea to the general dssue. In both 
cases the ,Court might Very well reo 
'quire the 'issue to go 'to the members, 

, . , , ,'on a "reasonable. doubt"! standard. 

",': 

J ," : I ~ 
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, In such case," how the issue is to be 
. : ·8ubmitted'isproblefuaticaJ. In Ornelas 

the Court otlined' 11: made 'no difference 
.. whether "the i!lSuidssubmitted at the 

time the motion' is rna:de or at the 
conclusion'of the case .... " 
1 :It \vouldb~'a'rlire instaric'e where 
the e'videl1ce in' /luppdrfof'a motion 
to 'dismiss wasndi iihtwlned with' ~hat 
of' a gene~allfssue. It\. ~uehi ali excep-

· ti'onal' ca~e'the issue hli'gh:t be Ileatd 
" fI~st hi 'accordance with: the 6ld pro-
· cedui-e; otherwise it would be~ub­

mittedalorig !with general issue, with 
· appropriate 'instr\\~l:iohs. 

DA p,am,.27-irt,1958), "The Law 
Officer" lends' itself to' a contral'yin-

, terpretation, ; implying that the law 
offic\lr rule~ flnlllly on all fact is~ues 
raised by moti9us,to dismiss, w\lich do 
not have, a 10g1iclil reh.tipn ~o the~ilt 
or innocence of the. accused. E,ara­
/P'aph 34 provid~s,: '!Jf.lid~fell~e.or 
objection i~, :r,e,is~4,,,,,,,, 'Y1\-\cp',inyoll'es 
the determine,tiol\"Qt,.,II "IiII1.,stilln" <?f 
fact affectingthe:ultima,erll.\W¥M9n"l!}f 
a'Uilt or innoc!lnCe,~l!e li~,su.e, 'm\l.~t"l1e 
submitted on the merits." 66 

,·5.'Deferrh\g ruHrtg. a. Generat. The· law officer 
hasil duty to rule on intiilrlocutory questions 'at 
the time they are raised, although he need' not 

. giv~ ,~~yanpe" \I,~,Y,is\>ry rilli~~ p!,: ;hYPQt~etical 
q\l~~,twns. '. ' "p~t~J:ril).g"" ~ldH)gs . on. motions, 
whent4art~,rm, 1s: .l\~~d Jp*e ¥an\l/l-l, or, ~)se­
w:here'i ~qr:. ~1!pr,&ti~l\l\ I)spect~,l!1ea!lS ~Jt~er 
malting,a. "pJ,'!lviSIOrml'l rUI!J;IQ". Qr.re~Using to 
rule' be~ail~e' ~,n(y ,t4e ibQ1,11+,rrt~))~rs Sh~\lld 
pass 1m; thidssqe. ',",,, i,' .. " . 

, ' " t'" ,;' 

Illustrative' CP,S'e 
United States v.Hltrrt8;;iOOSCl;,IA 69, • 

,27CMR 143(19'58)' '.1 ' 
. , ,_' \ - ! -, :1,," ,,-,!," : 

. Aft~l' ,the' prosecution . s~lirted: to, !ilstab1i~h 
the voluntariness of accused's PfElt,l'i!l-1 state­
ment the defense counsel obtainEld anout-of­
court hearing where the law. officer, inresPo/l~e 
to defense's Questions,. advised that if ac~,used 
took the stand on the issue Of volUntariness.he 
wOllld allow the latter to be impeached by ,being 
asked if he had pnceliep under oath . .!\~a result 
the acclI,sed did not testify in either the open or 
out-o~.col,lit, pr()ceedings,. The Court 0+ :Military 

.Appelllsgl'anted review,on the correctness .of 
th~\I\}v 0~~er~8"rl\Ii/lg." . . . 

· Opinion: ;N 0 fssue WIIS presen'tedfor the Court 
todElcide [~ihce thelie was no . actual ruling by 
the. law offic,er': 

It is essen tia) to properly raise the issue. 
flere, there was nO ruling ~Y the IlIwdlfl" 
Mr. 'As. noted earlier, his . "ruling" wtis 

. :shnply an indication of what he expected" 
to 'do if the question were presented to' hitn 

, and it isopyious that,the:act\lsed not h'1l\; •. 
Ing been called as a witness, lit no tiJrte was 
there ail actJIi.! iasue~ido the extent to 
which hecollld:be[evo~~-ijjc'iirn'jned;TlIe' 
question did.\lo~l\'lljse:,aM~Plitere: is nothing 
,fill!:, thls €1(;)lIl'1l itQ.\'OQnstdllr .. , .• )t.f,''\!\' .... 
'. . 1'~fi!'J ,18H"t!,:,l;", 

. bl Procedur.¢,. x.~ar'fyn~iI a ~i~ht to a z:u~ing 
· Idl\" an"JbjltCtf8\l lli'O. ~~ttiiS:s!6!~fty'!ot' evidence 
at the time it is tna e.6s The correctness of his 

· rUt)j.nr"is"Glet~1'ililhe\i:~yj theevldenee before the 
· ,la,w; tlfli~~r,l\t ~~~J~nte, Q~ b:i~ tuli~;8·.$ince to 
",realier an 111nformedl ',rulingtbe law officer 
,mJ,l,~t. ~v~ "tb~J5~tt~'/jto.t, im!limjna~ ey\\le'nce 
or offers"ofproof on the issue,1.0,,jtwould appear 

· that he coliW not sutntrili'l'IIY "defer" il tilling 
(sustain or overrule, an objection/'I~1ibjecf:to 
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. j;)elng"'II!>IUJ~'et!ed',!U1P\'l): \W~~hout S(llheillgll:l ;basis 
, for. ,th.ilI);MCI!i$'!()!l~trllitJ:e il!)1inhnul!)1, '. an" offer of 

i(-.pro@f~( d rl:,-if1\f{; ;',' ;f" ·)f' 

, iWherebtg~eil~f;r~\;he(grOlln<lB for the objec­
·ti()W:~:Oli\\i',pil~~»~1ce }he aecus~d, if" made 'in 
op~n c6t1rt,he 'la entItled to an but-of"cOUrt 

';hEJiirillg!7t'i'il '~uch Ii cl\~~ the fact that the,s~ine 
evid~n!de lltesented in 1:h~ ()~t-ot;coUrtr'e!ijlillg 

'must agahlpe pteslluted 'in oP~n cOUft40~~ not 
justify the law officer's reflisalto 'tul'e'in the 
out-of-court duty to rule ini-
tially on the, question of 
admissibility a practical 
procedural case where the 
law 'offic'et's . orafl'ects; the 
defurrillnation" guilt Dr inho-
cartee.7' In' the law' officer's 

wnle,n to 
not. suffice, 

,the abc~s.ed's 

l!)1ony; in,',an out'Of ,COUf,t headng on the issue 
of vQluntaripess.of a cpnf~ssjon, stating that 
he,Jhe.law: OffiCell,'Could not rule on the issue 
at ,that time :b.ecauseonly the court mel!)1bers 
could do so after hearing the pertinent e'li·, 
4ence. , • 

Wpinion," "It Would seel!)1 that the law officer 
" hep~ coniplete'lY"<'iisregartl<id' 'his duty to l!)1ake 
,,:the in[tlltldetQl'n1,jrratiolt, of adn1i'Bsibility in 
" 1'11"01' of,' submitting the issue ,directly to the 
• \~olit'timi:trtliillr"7' """"""" ' 

Ii' p. "f~~~i~lq;;a~;\,75:.r#afqfl1tIfIJ 1<~ie~8 cn(m!Jea. 
. "..' ,')11'ii8t~'ati;~ C¥8e ." 
'U1J,itedState~'~:);:~'i:t;/i;,7i~, U,SCMA 427, 

. .. 27 CMR. 561(1959) , 
\, _: '({)' ," " ,.' »-, :' ~'i 

When the defen~e:Qbjecte';C,~q~eJ'tain 
mony. of .1iI. prose~utioli ,witne~,s, a~d moved 

. strike it:the',iaw otl)cer ~u,led thfltrthe ev,idence 
wasadl!)1issible "subject .tll '''.' qeing COllllE!ct(!d 
to the accused ;"but. he then· agreed with de. 
fense c9,u~~el that his rulinglne~~t that the 
e'lictence . wils not thel\ adl!)1issible and 

,'>.! ' ","" " , .,\ 

,.st;ttedthl<t,he .. 'fpul,d,lllflke hjs ru\in~ when . 
.. si~e~ ~~d,t',e~t~d. A,t Wltimr, di.d he. rule on the 
'lIIo,tio,!W ~?,;~tr,jke!.~pr ~idhe ,il}st):,uct the . 
!1leIT,\ljl,1rs. to. ,<;iesr\18'1'<r<l, ,t\l~t .PQrti~m OL 
~~:un~~l' s,fil\!!la!1gull\~n~ ,w~,ereil\ .he ... c omlmerl ted 

.,0(\, t/l~.,":eYJdence""whlch '.\[asthe subject 
defense'S' obje~tiQ»s,·.. '.' .. ' 

. ".' i ~ : ' - - , ! " ' 

Qpiniq'IVI' Ttjal:~lj>uns~1'.s .!H'gUll\ent constituted 
prej.1J,dici!!-1 #rppr,beca\lse" the Ia,w .officer had 
exclu,<i!ed the evl$llce evenJtho\lgp, ,he did not 
rule 0)1. tpe I!)1Q.tiol)s to jstri/<e. 

" 'd. 'Ru/!t:n(js on motions'" l'h g~neT'al, the law 
'officErr' shoull!' hot'\lefel"his'l'ifli'tiig' 1'1" he' has .the 
'powerto make a i1»!!Jrtlling;"a$'d when he does 
so,"he sl'iou'ld'Statie" lilk'\!el:(sofis.iHer'e~or. Where 
'th~ facfS" lif& not: Yll'li'!sufficill'lL't{y' developed for 
an'llifo'tlli'ed:vJnn~II!!Htai1ffiI!'It\lcug~d could not 
be "tiai'lli&li'~'ff1MI1~p¥~s1i¥!lt!b¥t" of further evi­
delic~, 'tli\"it,a;w'~tlili~1fla'flpt\op'erly 'dlifer ruling. 

" • 1, Rl,~.rlI~lf~" ,-:1!1 i ·,to i, .i,: ! . fl:, , 

'. ,Hluatliatii/Je Case 
United Stl1lb'lis"V';' fi}ffir'IMdij ,6USGMA297, 

" ':'.,''''';'''' '!'!,~:''lfmli!''II':<8I''''I''' .(' '·"tI. 5'" . ' 
'j,.'." "Uot".1,,~-t")-!'fJ!4tJJf:,1W*r4.~1'+.~ ('"IifJ" ',J! ,"I. . 



law officer.defi!lIl'elil .ruHngon'the motion .until 
after the ,findings"of 'gollilty of'both specifica­
tions, at wh~eh :rliilnehe granted'the motion .. 
Opt'rviom The,l!lwofficer's action was pr@j)er. 

. . :'. The' power to change a' '1'11111111' 
clearly includes'the poWer to' reserve'deei-

. sion. If tire law officer has any dollbt '§Mat 
a question requirIng 8. ruling, 'good''tlel1se' , 
and sound llractjc!! require carllM :~R¥S,iP-' 
eration of t. hequestio.n, rathe.:r,th~p,. J~ .. i)f.'.:'f!,.··~.,/, 
the cuff" decision. Civilian CCjlulit~ ~,M ~(: 
the practice of reserving aeclsfon' '.' a ' 
motion raising' a qllestion of'il'lW'U'fttlt 9JJ!fer " . 
the v'erdictOf the jury .. ";,1l'J'1!.~1Ieiit~lt:id" 
compelling l'eason reqtii"j.n~q:a!>'4;{11l1ie\l~it!" 
practice in the military .. 'j)M'~ii!m~l\lIlWh~!l." 
the procedure is 
construction 'of Article . ,v 

The occasions whe'n a 
called upon to' cha:age . 
decision until after ".,'''''' 
'number. However·", 
best jUdge of 
In our opi!li())l,.,tbl~)I\'tY\J 

,acted wisely... 
.Note. " 

the laW"~[~~~5a~ the;~~ 

ing, as does 
on' th'e' defens~ the 
law officer should .m'llk&'hfarliM~\l"~I!lUM'g;''''#fore 
the verdict"and '!lot,M: 1!ulli~'~~~Mmlllie4~~~ ~"eir 
finding. . ~ " , 'i'II,\ 'i~1.>;;\~H·. r, . 

offi~er~ff:~:inis,·1~~~~~~~~fi~4.~~~~~: Jl~, _jT;r~tj 'ii~' .,\ 
the hearing, are fina!. ". 

b. ReB iudica,ta,.Th'e' mnlJ;!ll.tdiilM,oiGlIb tll;~il!lw 
·officer is binding,on((tb~!im'll~.1;61;the 
same issue of ·fact @l' 11l!VII: 1s:/MlsedJa$j8.!:$:1dibse­
quenttrial of th,QMCUSe,dif~n:S!~~,~~~~se. 

.. ·c, Law of cask""" ''''II,:Miili>lOO>!''': , 
" . (1) , I' , 

. '. I'. 

iAGOIOOO' 

::, 

even if erroneous, in considering the 
legal sufficiency of. the record of trial. 
But if accused. is convicted or seTh­
tenced because of nonadherence to the 
law offi~er's erroneous ruling or in­
struction, appellate authorities may 
order a rehearing if it is otherwise 
justified. 'l'he doctrine of res judicata 
wenld not bar such iii rehearing be. 
cause it is the same trial. 77 On rehear­
ing of a case, the law ,@fficer is bound 

, by the appellate decision on a question 
of law which is resubmitted at the 
second tria!.'· 

(2) Ruling, on evidence. 

Illustrative Case 
United Sta,tes v. Delueon, Ii USCMA 

747, 19 CMR 43 (1955) 

. The law offioer,;', erroneo,usly, e){­
c1ud~d pro~ecuti<;>n testimony based'<;>n 
an in terc!)pted teillphone call from the 
accused, but permitted the introduc­
tion of evidence . obtained as II result 
of the. eavesQr@pping. This latter evi­
dence was ,$uipcie!lt to sustain the con­
viction of two ,c)1arges; however, the 
b<;>ardof .review cO,ncluded that it was 
"tainted," because of the pJ:'ior .. ex-

, clusio!lary ruling <;>f the law officer. 

Opimdon:, BOlJird, of review ,reversed. 
If the accused is acquitted, the 

'Government" of course, cannot 
appeal from rulings by the law 
officer which erroneously exclude 

"mat~ri~l kvfdendir against him. 
'But; if convicted, the accused is 
entitled to appellate. review of 

.' 'errol1eoml" 'l'uUngslJ whoich' may 
"have' prlij'litliced "'Jiis ''''defense. 

However, the accused's.rigoht. is 
not eX(llusj,v.e.,,'llo'iSUi\l)portthe ,con • 

. 'vietion, tl\l!i'Go~r,ntn~!lt ·may alSO 
p.rQPel1lycllallJ~i~;,er:;;QneQusr:~~ 

. :)n~,sby ~\l"lll''rIi~~~t.l't'may.dQ 
iSo.not·,fof,the )\I)llrpQ2e of obtam~ 

H'ing c0nsi(iJ:eratiji)mby,tite appellate 
'. ".' tdbuharot'the'Eiiicliidedev'iden~iI;:,; 

:, ~uti!Qr,t~~;bP~.rPo1~1 .. ~f'~~~)V'\!)!Jt 
, that other ,ey,ideuc,e, ,whicli.v.has, . 
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il 

! 

been admitted is, not illegally 
tainted .... 

(3) Instruotions. 

lllustrati,ve Case 
OM 392833, Anders, 230MR 448 

(195.7) 

Accused's conviction for perj ury 
was based solely on circumstantial evi-

. dence, although the law officer,errone­
oUsly, had instructed the members 
that they' could not convict on such 
:evidence. 

Opinion: Reheal·in(l. ordered. The 
members'were bound to follow the 
incorrect instruction of the law officer. 

. If they ha'd'done so they would have 
acquitted the : accused. 

d. Confessio~s 'and' admissions. As stated 
above' (paragraph' 3; section III) the accused 
'h~s' a right to ahouf:of-collrt hearing on the 
issue of voluntariness <if an admission or con­
fession. A~ this time the prosecution must 

voiuntarinessbeyond reasonable 
the officer admits the evidence 

dtlt'6f·cou1It':hearing, he' should advise 

t~'3:'~~:~~~~~~t.~!~ Tight to raise the issue again 
iJ ~'n this respect the Manual 

;wUl"be. effered in Qpencourt •... If pre­
liminary' evidence adduced. at such hearing 
goes:'to the;,weight of the evidence ad, 
miP~d. ; . both sid.es will be given an 

,:QIlP.ort\lnity ,t<~ present for the considera­
t)Qn Of, th~, members of the court any ... 

;,e'l'idenqe,sffecting' the weight to be given 
·.tll·"tl1e,jlvidence so admitted. 

't~tli~ ~sliue of volulltariness is not raised in . 
otl~'n &Qurh; tlie law officer's. 'ruling on the a.d. 
milislhi1it:l' 'of 'the Mnfessionis final. 8' 

I~,':' ' 

,Qn. the ioth,er .hsnd, .. ,when )ihe question is 
raised in, oPen court, tile law of!icer must again. 
ru,l,e.·(iUhe pr,lllimhlltl'y evidence is different) , 
and'ii\d'fisel'tl:\e"cQ\irt,meli\lbers, ,that his ruling 
admd,tti!ng: ;th~'.,s~atein~nt still requires each 
member to' mai<;<;l, piS' illdependent determination 
both,M,tQ,;W,h,eth~r. (1) the confession is volun-. 
:tar~,,~I1!1.:(2),itjs credible, before he Can con­
s\ller iA !\~ eyjden,ce.·· 

The'st!ludard of proof applied by the law 
offic.er !tl!/maklng his' initfal ruling is as yet 
not clear: The Manual requires the government' 
to ~st~bHsH' the voluntariness of the confession 
oi.;~Rptested admission by an"~ftlrmative show­
ing',';14. Nevertheless, on this purely interloclj­
:tory" question on the admissibility of evidence, 
it Illis 'been established that as far as each 
member .'.is concerned, th~"go\Ternmeht must 
prove the confession's admissibility, "beyond a. 
reasonable doubt.".5. This has 'lieen the actual 
practise in coilrts-marWil fDr'several years.·8 .' 

'6Tf, MCM, 1\)51, ACTION l3Y CONVENING 
. ON'RULINGSOF tAW OFFICEft" .', 

. . I .• i . r.~l;j rJlY9 
1. General. "If!l<"ll~!lifill*_~~or(! a Ilourt­

martial h,as b\len .di~llliss~.dj o~,W;~RnJ'l'1i!ihthe 
. j ,-",';Huoltf 

T9i{Jnlted (States' v. :()tlebweilel'. ,upta ;not'el'34;~!1" \ it.!':". t.,t13tj·· 
8,00.( .. United Strtt~!I v", ~o,op~" ,2, llSCM.j\. .8a.~. :~r' CM'R 183 '(19~8). 
8l;MCM. H151. para. 570(2) • 

. 8a :United- Statw IV. IDical'Jo; Ii! :USCAfA 353'; '.34 ;(ilM:R 168, H9~7),~", _ 
'8~ United, Staijle y~ ,:P.o\\i,ell" 8 USq¥A, ,381," 2,1, pMR 191 n96'7J~; . 

United ,States v, Me,Quaid. 9 USCMA. lio,s. 28 dMR 348 (19GfU;,j" 
United' Fft'ates 'Y. RI(!~j 1l USCMA 6~4, 29!OMR1)S~O (~960), ,." 
":'~O~. 1951, J:l.l"~ ~~pad~.~ ",Iso)~ .• ~J>P. Sia, ,at ISlS: ", ... ~;'dl~ 

nar!1Y the' ,P'~Sftcutlo":', ~us~ s,how, that }t )thl\ confession] wa~ 
vO)Ul1te,ty,"" '!' ','''l,,},j.·, 'J ",II 

".'"l!ll<d.~~"",V .. 9A~n,".llr'.,1i,;J!SPIII'" 7ld' QMIl 71 (11621), 
'*'6'.{ Parn 27-u •. "The taw dfficer" U9ll8$. at 171. 
8t';·UOMJ~ A:rt."'62($):~f( ".!).:-",:: ",'J;~ :'" ~ ': 

lUI 

;"'", ... >" l' 



:trial is returilllld for, the court's consideration, 
'lIthe court ;w,iUaccede to the view8,of the con­
,v,ening,authoJ;"ity", when the rnotionwas decided 

, 19n a, "q!lestion • " • solely' • ",'. ,qf ,1a,W" ,};mton 
tissues o.f. fact:: ,"th~, couJ;",t, wi~I;;~,:lSercise its 

, is,Q)md discretiqn inr~qons,~er;ing,th,y,motloll."88, 

""2. Questiomiof 'law. The legI$lidlve,history 
62 (ai' ind!\)afestlhit''the covening 

"~trth()'rit;S's'powerttVdli'ebt ~~&0I1'sl'deration of 
"the' gt-antirig' ~l' a iiliotll6n 1!o'dlgrniss Was to be 
'ej{ercised', orily when i th~: priiJi' , l'tlHhg decided 

'questionof,la'W" 'Withnodigpt1tea~estimony, 
g.: '!which motion does ;flOt go ,to, the' merits 

, !df ,the case, and does' not am<i>untto ,an ac· 
fAI1~it1~al.",. 'ii':8' This, was, also the, attitude of the 

boards of review.'~iTllUS;, being author· 
ized by, Congress, thepo;wer tqdirect reversal 

,pfa purely ,legalide~ision apparently does not 
',contravene the spirit of Article 3'1, prohibiting 

unlawful comm,,~d influenc~.91,it,has 'also been 
stated that Arflcle 62(a), and tlie correspond· 
'ing pt(jvisions'bl','i>aragraph67f ofthe Manual, 
'do notdonflid withfhatpartof'Article 51(b) 
'rellitingfothe'filllJlity 'of'the law officer's ruling 
oninteI'locutory' questibris. 92 " , 

a.Questions of' flict.' Historically, questions 
of ,fact 'raising aban·of triahvel1e ;asserted. by 
special. pleas in bar..13,TI;1e tnilitar~haccused, as 
the civilian .. defendltut .il\li a, federil<l criminal 
iprppee<;l~ng, ;WJ:l,S E\Ji)titled tp ,J;)r~,"ni *lvidence .in 
,.support of his speci!\l plea (l,l\d ; ,to re,ceive, a 
verdict-or ,rllling,)h~:~on:-:-pefo'~~i pet1J.;~ Je· 
quired to plead to fJiegeneral issue. :FaIlure to 
accord the accused ,this right was prejudicial 
error,evell though he was;,offer~d-the oppor. 

,'" '. ",' p "", ' 

~,MQM;, 1961., Ps,~ •• ; 67!. : ' 
8~ See Hearings Before Subcommittee oj the 'Commit~ee on -A1'med 

86M,itiee;-,iHoue6 of Repr~8enta~iti68. 81Jb X)Qng .• : '1st Sess.., H.R. 
24~8,)'t1179, ~180. , , .'" ,.,._',' 
. eo/CM 38261'4;' ~att:lnglY. -'S1 BR 139 (1948). 
!,9l..GM.,a .. h804~, TMlqt:,',28. OMR ,''162 :(1959). See also Ul)ited 

States 6ll) ,re( Froehllck, v, Forre.ste), 137 F. SUP])', ~80 (N.D. Ill. 
19l16') daw>om.eh(W~rrl.d~d hy'the'MnVenlng authorlt~i after grant-
1'9' !1t?~tlo~ Jp dlsp1lJ1e, bf1.lJ,d ,on; pu,rely'lqgal, guestlon: ;of. thq', run_llJtl8' 
of the 8U!.tute, of 1imit",~lors) • 

., ~CM.; ''l''aY16fli,~lttp1lti! note :91. ' , J 

/'~ ~~ :~i1?~"~:r~~h;: is ~rt' ~i' J(iri45{: ' ; ,,),1 ~J . " , 
:-P!Ii0Ig~strof'- tbptrilO~B' 'ofi f'Dha' ,;)"qdli4! Advocate! ;G~neral of the 

Army, 1912. P. i51~_7:'1:ir!; I,',' -i ,;>:,i':l', 'l,r;: 
lit MOM, 1928; para. 64'a. 

"~,c,,,,1!"~t· "'~t\"I!"r1) 87, ~!l\lV'W~W","\IId'" , , : ' 
\I!I Wlhthrob. Mllitary'taw a.na Prece<l.ents (19:;lO e.), Note -lI9, 

.¢,~ttJ!l.i'r·~:' ic:·n U)A ~P'r,;()1i".' ,.>,rw'l,·r.i,t ,l).rh '. ~ 

tJilnilt~ to! !jplleSel1t, his 'evidence 'onl the, special 
jsslile ,h~fdtll!i' tM., count.ma!l'tiail' 'deliberated on 
11ld~fguiiti;~i"jhl1@uffi,tC(\)i.rA 'i.! ; Pi! i' ' ' .' 

() #()f1/".i.,!I~li,' 1(~'![. '9:i6.~."~.;Jia.;;tin.'eLt 6£'1r. ti,'Cle'~f i*;Ji;~~[t ~; "III' ~W!',it. '" Ij\r~ f; ,! "\d"<i' ' ' 
,~"'lh4~1l . "",a~I}tY.lW!!g~J{j~, tY!~\lUi ,He~t 
~It§, Hq!WtkmfJ.lHi\'lI~9;tjtJlC0!lSIa,~l;i!\ln ,~~<iJ.ui,~~al.1r 
*lte~rl90»Hf~ss" f()Iit!~e",~h,l\d;):r;~qtice, ,til!'" cpn' 
yW\ir,l'\g,,&!jUJPff~lYi';I.J1,QW&<Yf.lrl,tcQYkkt~,ti,l1 .r~qu~st 
tlw" (\lilwtrma)'j;i;lll"j;Q i!'~l1l\!).si!ie,l", ~~$; $,u,lItwlining 
.oil' 'I\,;p)ea,jn ~ar.Uh~h~"'ll0:lilrtiS':II\1l,ring, Wellil 
bas<l!h:6n, a;d<isputed, illsuelii,t) ).va1$,;niltlboimtll,to 
accede. tlil' i ,the ,cOlilvenioopj' a\l~l:IriJj.itJy'lIIn,desi'resj'6 

,This ['prONdsion, 'of' thel'~928 ,)YltllXil,lall'i 'hbweveli, 
was: tacitly thel'd invalid' by' a'e ijll~j,g\ibni, 6r,iMl 
Army boardof'teview" where'lt,w,as'1'te1tPthat 
such' 'a decision was '''ta1'!ta'ino1{nt' 't'~; "Ii ''fini1!in{) 
of not guilty," and ,the 'Mnvenin!!" aiithorfW 
thus had no power to return the recohi ol'trlal 
for the coul,'t,rnartJa),:s re.col)si(jer,<\tlo!i ,<iI,f ,the 
ruling, as he would have, When, meJ;',e\y ,8,qu~s· 

" . , ,'. ,j, , 

tion of law was involved. " , . ' '. " ' 

Therefore;"theplfe~ehi' Manual provision 
ml~h¥hbrl.'fIi(itRW!th'1 A'rtihle' 62(:11,)' which' au· 
thorizeS'til'e lc6il\len1¥fgl JtithoHty to direct fe· 
clJ~:;!idef~tion~ onlywlreI!0!,'th!l' ruling does not 
1;t'\'P.b.AA~;,to'll'; ITIndiIWg of;'not gllmy.',' Signlft. 
aan~!YI"there'hJwe 'be'&ni no CQses testing, t~is 
pailtuof>lparll'graph ,67tf:'l):'he,only 'authority for 
thk lIill'ht'''tlb d11lr!lWtlie&olrisideration' of su~h a 
fllCttlal'!ssU>e: ls'~~una,1in 'Wfi:ithrop'spre.C~de 
tte!i~i':le;it'ril¥ even"ff~ 'a~Kno\lvl~d~ed its sh~ky 
prenils~rrJteferVjnr;~<'t1'las~WOri the historical 
COIlMptdtliitf a.~builjji.hiartial' was a "mere in· 
strumentality, for, the maintenance' ;of disci· 
pl~~)g!Which,c.@uld\:h@tj; 'WIthout ,being insubor· 
di.na'~1,[lilisiJ!~g!lll!d':lthe, :c'Onvening, ",authority's 
PQ~~'4101@iYer.l1Ul<l,riits ;acti(lfl; lon.!special pleas; 
Qu,t,l.Win~IIIiISQI ll<!lted ,that Ii [Tlnhe; Secretary 
OIMIl!j!j:lIlIIVQ ,declined"to a;pprove,the,ellerciseof 
al'lIilnii'i!llfq3lUltl'itlrity, ,by' a, '(!oIwenilnl!' ,Officer, on 
tMj,3W~n!l:Jofl'want,of' ,preoedentlland because 
4l1,\ \lIll'Illidl!rjl'di ,'the, power to ;be, a Idangerous' 
OIl'fl,Ik1'" ," d ", ,Ii I ii 
lI'fi;:)' ':J:d ;' I'-)";~; 'I< i ._.,-." - ,'i{j:';" 

,I \~~,,R~n;lf ,i~J~I'locu~~I~J q,:,~stlR'l~i:,a:,; General: 
Motions or objections raising questions which, 
if decide'd infavot of thl! a~co.se~, ~,d,lli>t,ti~~~t 
in termination of the proceedings, ,:or if ,they 



d~o not bar aNother trial on the same charge 
(i. e., declaration of mistrial)-can properly 
be called "interlocutory questions." The conven­
ing authority cannot direct r~consideratiol\ of 
the court's 'decisions on these matters because 
of the Code's statement that the "ruling' made 
by the law officer" .. Upon any intettocutol'J 
question . . . shall be final."" Thus the law 
officer's rulings on motions for appropriate 
relief and on evidentiary matters' are not sub­
ject to review independent of ~e c~mplete 
recerd of trial. If the law officer s rulmg re­
quires affirmative action by convening author­
ity or trial counsel, and ; the latter decHnesto 
comply, the law oft\ce,r's ,enforcem~nt ~o,,:ers 
are essentially negative, ,probably being limited 
to'the declaration Qf a mistrial, or the eventual 
granting of a ~otion to dismiss for lack Qf 
speedy trial. 

b. Motions Nrappropriate 'I'elief.l00 , 
(1) Contim,uanoe. 

, 1l~1,t8trative Case 
, United,Sta,tes, v. Knudson, 4 USCMA 

, 587, Hi, CMR 161 (1954) 

"> ;'Dhe lawoflicer, over protest ondl-
re,ctiion; Qf the convening authority, 

',I11~ver$ed his prier ruling granting a 
,de~\ln~e, ,appitcation for an indefinite 

, 'epnijll<~e,nc!\ until such, time as the 
'i~~~pi1,1:Ij.r,Y;9f ,the Navy acted on ae­

,ctW,94~;iP)!~tdl\l request that charges 
; be;Ji9rR'PJled,b~cause 9f a former ac-, 
"qu~ttlJJ,),n '1\ civilian trial for the same 

, , 0pinlil)1'v¥,;;~JlUdge" Quinn.] Pe,ragraph 
,,' 67!,)4MaMIl,1951'" ,does' not authorize 

pi&<leme'8i)jll1lpll)(~als 'by the government 
frOOrtf'ii.'rulmf~ifu'such an interlocutory 
questionras.j)b.e dMision on an appliea­
ti()llltfilil1';'R<1l~tinuance. That procedure 
is' ,aU.nuMl)'1\ljd~lIl~' crimina\< practice 

'ahd vlola1leil':AwtMe"lil'(b), as well as 
Article JOwh,fi;lt' gives the "court" 
(meaning' 1;h~l\ I~'''ottl~er) the . final 

, . deci$i\)[j'!li'lj,~_I,l"I:n1~'tter:. .[Judge 
,.(;r:Ef.'-j'! ("til;U:i";i,\.H! l ' 

! j,',,;' (1·;'-

IlD'tJdMJ, Art. ISl(b). 
~oO S.,- oh. ~II, ,lhlr4.! 

','1i'l ~ Itt 
,_t, 

ld I"~, 'I-'U 

U8, 

Brosman; concurring in' the result]: 
General prejudice resulted fromuli­

, , 'H 'Iawfu:l' command' influence which was 
'hot :aUthorizedby paragraph 67!. In 

"," "extr'/ti>i'diriary circumstances a civilian 
" judge might issue a writ of mandamus 

to CQrrect a trial judge's clear abuse 
. of discretion or ruling on a continu­

, " ;" /II~ce. '.fhe equivalent procedure might 
... :'.,be J/~ed by the cQn;vening authority, 

, '" '/l'libf\ugh in the military system there 
.;, ,'" .. is.tha,uniquedanger of. unlawful com­
, '""imIJ.ncL"influence ... Here, no such ex­

.trao~d,inary, circumstances existed 

ii', 

I!!such' as to negative the possibility of 
',this' danger.' 

" . [Judge LOJtimer, dissenting.] The 
c6Mening authority's action' was 

, ii,' "'proper. . 
.''' ' .,. dne might entertain the view 

,th~t the convening authority 
'should, be stripped of the power 

'I, 

: i 

I" , 

',,\Ie has historically possessed, but 
that is a matter of policy which 
has been determined by Congress 

. 'and the President. Certainly, in 
'" "",'", "the face of the foregoing provi-

sion, [paragraph ,67fl this Court 
is in no position to deprive him 
of. his authority by judicial legis-
lation. 

(2) Motion to amend srteoijioation. 

Illustrative Case 
ACM 10994, Robinson,20CMR 816 

(1955) 

Imme,diately af~er' the law officer 
haq grantedthe.defe.nse's request to 
have trial coqnsl'jl make/lr' vague sped­
ficatioN'mC\ll"e~p;;cific, the'trial counsel 
QhJ;!\i~~q ,~,:~!~.c~s.· An ,hour lilter the 
coul'tr,ecQ.II,v81'ledo·'and after the trial 
',co\\n~~I' t.a.nsmi.ttacl:ihe convening, au-

. . ,thodty's,liife?~i~~ that the trial con­
,H •. "tW)#l,;filN,rt'h$ U1'lamended charge, the 

~aw'ottlc~r reversed himself. . 

'''1'' 
,,~.Pitl~~n:'1'~~;lf\\V ottlcer'svuling on 
the) !defense request was linal and not 



subject to review even though under Note.Paragraph 69b(S), MeM, 1951; Pro-
certain circumstances, wl:iere only the . " "Ides:: "Whenever the trial counsel i. not 

. prep,~~Ii.to p~oJlo.e a~ appropriate amend~ 
conveningauthority;m8!yta~e Mtlon '(>'\ .We~t;to;'~defeetive speelftcati~n .•. the 
tocomply withthelaw,offi~ersruling,., ';':, .1>: 'cb\lw'lIIay 'colitlnUetne casem order to 

. ,the law officer may grant a cllln.t~n~~;fl"rlliit;";' 'l>&'bIIlt tl\.etti:'iIcibuns~lto re:ter theniatter 
" anee for this purpose. " ,.,! Ire" "L, .".rh~4'y.t(j:~eil!OnV'.nili&'\IlUthorlt~.". ',', 
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CHAPTElf'~l ' ' " , ' 
MOTIONS FOR APPROPRIATE RELIEF 

Referenoes,' Articles 35, 40, 62, UC~J; paragraphs 68, 69, MOM, 1951. 

Section I. PARAGRAPH 69a, MCM, 1951, INTRODUCT~ON 

Section II of the preceding chapter discussesll)otions for appropriate 
relief generally, including when they must. be made to avoid waiver.' This 
chapter will discuss particular niotionsf9!: ,appropriate relief. . . . .. ( ,. 

Section II. PARAGRAPH 69b, MCM, ,1951, DEFECTS IN THE 
CHARGES AND SPE€IFICA,TIONS 

i 1, General. See paragraphs 69a, b, MCM, 
1951. 

2. Vagueness. a. General. 
"If a specification, although alleging an 

· offense ... is defective in some matters of 
forni as, for example, that it is ... indefi­

'nite,or tMtit~' .. is laid under the wrong 
; Article, '01' does not contain sufficient alle-
· gations"a:W'to't1meor place, the objection 
should be' raised 'by a motion for appro-
• priat~ 'celie?;"! " 

':'1 < 

· b.T1m,e,.'a'rJ4'plq,ee. Since time and place are 
generallY,.J~at\:\rial allegations, designed 
merelyto',epable' accused to prepare his defense, 
the pros~c~tiori sli:<)1f!db~ allowed a reasonable 
l~tlt.ude ~~':p1l~1Mllg;these items. Thus, "on or 
about" iii 'genWiUysufficient to allege a date, 
ani:! it is,iprO\:\IfiI,jt,f'aUege merely the general 
vicinity ifi!l'ilKll!jiilf;\1~;~the alleged crime. Where, 
as with 'a'il"'E!nt~~~lIhferlt"tYpe charge, the ac-

",:\1 . ~'"-,,f'l (i(,h)'ri-,',·~,,, ----
" l)'}':;-)i: {{'; {Ci!;', , 

'. \MCM. 1951:. :pa~~',:~y~b~p'.\ 0 ~ " ,I"~, " ,,' 

20M 39,8688, AroI1S0";,tfh,'i.O,~R::6'5~' (i958") (revel"sed on ot~er 
grounds): cf; ,u1'li,tel;l< S~s W:i·'I~tf~F8.",'12 'USCMA 290, .. aQ, O.M:R 

,290 (1961). '",', .. ' :'. :"i!~ " -'1- .. ,i. , ' 

8,See cb. ,XIII, $'nI1'~, ')Ol':,j~,'so~l~~. of\ ~tl1.tut~ oi li~itations.· 
·'MO:M, 1951", para. '~'llb,_~6~6. ~~lh61'6l.,sb6U)d 'l!(:/ sepal'ate speclfi. 

cations, sec United States v-. 'Paulk" intra note 11. 

~Unlted' Staie,s v. Stl'and; ,6 ':U:$€l~A .29'7 .... 20 CMR 13 (1955). 

, "e1JM '401106, Murpby, 28 CMR 421, (1959), pet deni(Jd,_ 28 CMR 
414. 

c~s~'d is the only person who might know 
exactly when the crime was committed, the 
prosecutiQI),.:is, allowed a wider latitude because 
"it· CQuld 9p:viollsly have not knowledge of facts' 
knQw~onlytothe accused.'" 

Indefinite pleading beconies of more concern 
to the accused', however, in the following situ a­
tiohs :(1) Where two or more separate crimes 
were committed against the same victim, one 
shortly after the other, and only one is alleged; 
and (2) where the statute of limitations is in 
issue." 

l'he:Government can avoid the first problem, 
initially, by alleging both crimes, even if be­
lieved to be multiplicious because they consti­
tute one transaction. If this is done, and there 
is doubt as to whether the offenses are separate 
or not, a defense mbt\onto elect should not be 
sustained,' aJ.t1tough: the. law, .officer does have 
the power to grant su.cha,mQtion.' Where the 
Government. ,hllS,pot S9pl1!lpel1ly pleaded, the 
defense ~y.r.~<i!uire it,toelect,the offense which 
it jnteu.d.s..tqtpr9;Y~" l:>¥ •. al'l1ending the specifica­
tionto81,t~1Y::4.j~ti~~tly ,th~particular allegation. 
Further,~y.eJ:1. ,if.tl\e ,.deienqant .has not re­
quested VI; qbtllilled thlsrelief, befo,re the Ci\se 
is submitf~a tq tl\e court,cmartial for its find­
ings, the law officer must require the prosecu­
tion. to. elect whic}j offense the court-niartial 
will conside1'.' 



c. E,ffect of failure to object. GelU)rally, the 
failure .to make a motion at the trial to make 
the specification mo~e definite precludes assign­
ment of such error on appeal.' In such a case, 
however, as wh.ere the accused pleaded guilty 
to a specification that alleged a broad period 
of time for its commission, it is doubtful that 
he . could be tried subsequently for any other 
similar ofi"enses incJucted within that,period.8 

To so apply waiver to vague charges on. a guilty 
plea, accused must have been represented. by 
competeI/t counsel; otherwise a vehellring 
would be lIuthorized.' . '. 

3. Duplicity. A specification that alleges more 
thart one separllte 0ffense' is 'dliplicitous. lO 

Therefore amotion to sever stibh ii'specification 
into sepllritte -allegations should be granted. In 
fact, this may be done before trial even over 
the objections of the accused.'" Since separate 
punishment for each offense would be author­
ized' jf the specification is broken into separate 
'allegatiolts, tllere seems to be no. reason why 
this should not be 'the case' if the accused fails 

. to request this relief, provided the court is 
properly instructed on the elements of the dif­
ferent offenses in. the single specification. 

4. Multiplicity. When two or more specifica­
tions are based on th.e '~same act," "same trans­
acti(ln,' .violate. t,he same ."societal norm" or . - " 

one is a lesser included offense of the other, 
,they are "multiplicious," and. do not autho,rize 
,~eparate ppnishment (In conviction." The test 
'tor multiplicious pieading varies according to 

, ." " ' "",J, ,', -:, 

.the attitude, of th.e. Oourtof Military Appeals 
J 'J •• , ';' , 

, 
" ~,,,"~M. 19I)l~_,para . . 67b. ~1f~' d_lj!nJ~~ o/. a t,1me1,Y,J;no,tion may result 
:In reversal, where the itovernment 'was able to make the _Bpeciflca~ 

·:tlon mdre definite. Untted- :Stl.tee! ';t., WIlU~rffll, ;12' USCr.li\ 688, 
181 CMB ,269 (1962). -' , ." -';., '.' .'_," - ,\ 1-

8 United States V" Karl, Ii USOMA 427~ 12 'CMR 18$' (1958). 
United States v. Milynazarlan, HI' 'USCMAl '4e~'"la1.n(!)MR 7(1' (1961). 
" 'pnited Sta~ v. Autl'eYI 12 USCMA 2ISJ~,,,30: CMR 262 H961). 

10 MCM., 1951",' para. 28b. . \ ,', ' ,"; \ :', . 
, lJ'C~_ '366209, .-'Eaylo,l', 18 'C~f.R, 201' , (l96e) ; pet,; :,denied, 14 CMR 

,2~~. Failure, to .i'l'a~t' 8~oh a :D'\otlOQ, ~s preju~lolal! :'Y~en the ao{JU~ 
lnay be mtsled In 'hts defense. 'Onlted 'Staum" 0>: 'P6.\tlk ,1~, VSC¥A 
,4611" :82 CMR. 466 (196~).' .Accused, was oharged w:ltbl,-one thelt rt'ofu 
five, victl.ms, :~betweep." .. l:!0 Nov'rb(l~, 11;11S9 !,fm~, 2,8; '~~bl1Uat$t ,i96IW. 
'the' evldenoe' 'IndlcatM at" te"ast· three seplltaM' thijfts. .'" ' 

USe., Unlt-e4 States r ,v, ,MhOJtu;y, 10"t)'SOMtA', ,1:4'7; 27, Crd,g' 221 
(1,,9), '. . ' . '." . ' 
" li1'Unlted 8tktea ,~~ '-»':ndane~u,"5 USOMA 462, lSlCMR 86' (1951S). 

',d,( M.QMi! l~~l, »ara;, 6ge; ~" ' 
, )D MQM" ~9Iil,.'pa)'a. ~8,b." . ;", ,i_ 

, "'·UllIted' Stat ... v;- sl' •• a, • '(IacMA ';b7,'lo' eM'" " (1956)_ 
~,\,'~11'1b.td.!f; ",["I ",J,'L,) 'Ii • ""'):: 

and the evidence introduced; therefore decided 
cases shoUld be consulted in each situation. In 
any event. multiplicious pleading, in a contested 
,case, .ordinarily can ;affect only the ,sentence." 
Consequently, the effect of such error can be 
cured when the law officer discharges his duty 
in, instl1ucting the members as to the maximum 
authorized'sentence. ' 

The Manual chapter on motions does not pro­
vide for amotion to dismiss fOJ:; multipliCity. It 
does state : "A motion to elect---:that is, a mO­
tion that the prosecution be required to elect 
upon which of two or more ... specifications 
it wiUproceed-wili not be granted." 14 Al­
though 'the Manual' does provide' that "One 
transac'titin . . . should not be nladethe basis 
for an unreasonable multiplication of ~harges," 
it adds: "There are times; however, when suffi­
cient doubt as to the facts or law exist to war­
rant . ma)j:ing one transaction tile basis for 
charging two . or more Qffenses. S~e. Hb,( 4). 
.•. " l' The reference to subparagraph 74b(4) 
indicates that this is more of a guide ,for .the 

,accuser than a positive rule of procedure, -for 
subps.ragJ:api);7~b (4j pro\Mes: "The accused 
~ay :l,>,e fQUn\Iguilty ,Q{,.twD ,or Illore off.ens~s 
arising o,ut .of ,th~~a~e a,cior transaction, wit);)­
out 'r,egar4,to, w/lether the ofi"enses are sepa~ate. 
.... "jmpwever, s~e 76«(8)'.", Subparagraph 
76a{s) m~rely limits the authorized, punish­

.ment. , 

Despite these authorities, however, the (,)6urt 
of Military Appeals has held it not ImptQper 
for a law officer to sustain a motion to, dismiss 
a specifi~ation, after he hl\d heard the evidence, 
because it,:lVas, multipliciQus.16 ' Nevertheless, 
the Court addedthilt "thtl important consldilra­
tion is the effect of the tmult\pllciouslspec'taica­
tion on thesentence,"17 it would'seem' there­
£Qi~;J fQ,3t the,.'~ettei< pxocedu.r~ .WQuld. be. to deny 
'such'a'dei'enSe"request for relief, made before 
$.e,pl~''Il,nd,';~f .atime. when the law o{!!eerhas 
na'''evidence' 'to assist his determination as to 
;w;li~t'.Il~,Ii:Jli~ ~~j;fenses ~lleged ate actually based 
'on" '''fIhe' same transaction;" If theevideilcesub­
':$~~~~ji,tliflit.t()d.~ced· at triaLpvovestheltlotiQn 
to have been well taken, the .~ffectofIl:fs ,~revi­
ous.en·pr.in .r.ienyingthe motion can bellSnCiel'ed 
nonprejudicial by limiting lilstruetions·o!f the 
sentencle. . '.' . . . . . . ....... '" 



, MUltiplicious pleading 'may have more im-
portance when accused pleads guilty pursuant 

, .to apretrill!l agreemeGt with the cenvening au­
thority. His plea ·may have been induced by an 
erroneous belief as to the maximum punishment 
authorized, or he may have agreed to higher 
ceiling on the punishment as a result ,of this 
belief. 18 In such a' case the law officer should 
examine carefully the pretrial agreE1lllen t to 
'ascertain if there ,is a' misstatement as to the 
maximum authorized punishment. Should the 
law officer discover such" ,an error, he .should 
allow the accused a cOntinuance to call this to 
the convening authority;s att~ntion and appro­
priate amendmep,t~f the, agreement. ' Before 
doing this he WQuldljeljo;! ,an offer of proof by 
the trial c()unsel, as it" is qifficult to resolve a 
question of mu'ltjpiidtxwithout hearin~. the 
evidence on themeri'ts; 

" 

punishment. Absent former jeopardy therefore, 
.there . would appear to be no cogent reason 
against'a subsequent trial on the dismissed 

.chargeJ24, •. 

" '5;, Ullsworn 'charges. a. General. An accused 
nlilY'h6t be "tried" on unsworn charges over his 
obj~ction.22A' failure to raise the objections, 
howevei'; Waives the el'ror.23 The waiver prob­
ab1Y'tjccurs' when accused pleads, if' the other 
pretN'aJ Ptoileiiures have been properly accom-
'Plished.· . 
'b'.·'iti~aniJe of identity of 6riginal 8worn 

charge.' . 

'''m ~H·~~~qr1\ 'frmfg;'!/JIr;,111-t. The Wanual re­
, "i,.)i!'i9,ll,lre~ t"lIt,i~ .. charges are so altered 

1.'1 ,,'j< ."HYElr }Il:\'}, lI<Nllser:S sigriature so as to 
,,' ".<.J,.njpy,ply,~,,"t)l"l inclusion .of any ... 

, ". "i"'fl0.t!~l\seor, matterno,t fairly included 
'.,;' •• "jd< ,;iI}y.Ahechllrges Il,s preferred" they 
••.• ii "'; .,.J!hpllllhbe resworn.24 This defeyt could 
'ii, "" ,}j)fl WaiJ(ed, provided the mandatory 
,/;1. '''''':I,pretrial iI)vestiga,tionand advice were 
'Le 11!)t,,,jl9co!)ilplished. But if s,uch,alteration 

, "I,ii;:', w,~rl},rnjldll after the pretrial investi­
'1, i 'J .. li ' gllt/O),l" it. ,is doubtful that. that error 

fill' ~ollld be waived by accused's failure 
to, make a motion for appropriate re-
I· f 25 J(Hl' le. 

,,-Hl' 

Illu8trative Case 
ACM 6055, Olivieri, 10 CMR 644 

(1953) 
, The original sworn~harge alleged 
an act in VIolation of a 5th Air :Force ' 
Regulation. Before trial' . the charge 
was amenaed, withoiltbeing ii-esworn, 
to allege the same act as a violation Of 
a Far East Command 'Qircular, Before 
the plea the law ~fflcer,denied defense 
counsel's Qbj~ctipn to being tried on 

, unsworn "chfllrges" " , 
Qptniilfi .. . Cdl'lvic'j;ilin of the amended 
oharge,sllt>.a'Sldel, The amendment con­

V'i ,4,~~'\'flt~~,\1:'j ~~Il»~e~t;lWll . change in the 
".,,' '" ·,nat1:We"i!i>f·the'""offense as originally 

'·"""':~k'~W.,~,i~lXlf(,the m(jllning of sub­
":11'( ,iC Pfllrll!l'l'apns i8Sd'and38e~2) of the 

.. ":,,,~~Wl:li,~'q9ntrary to.,th~,el\presSIlro-
" hi!:lition contained in paragrapht, 2ge 

,." 'i~'it/il,t\i,tv.Il!rnual"~ lind, over the,01:!jec­
hon of the accused. It follows that the 
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, , 
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;,1 

,accused's sUQsta,ntial rights were ma­
terially prej udiced. 

Query: In OUvieri, ifth'e FEe Cir­
cular,had been:discusseitr'at the pre­
trialinvestigationrw0Illd'l\lave accused 
waived theetror ofHM!lendment by 
failing to object ~1) Ipri'01',to' the plea? 
(2) 'prior to the findings;?! WoUld the 

, rationale of OUviel',i apply,in the base 
oIa special court-mal'ti'al?! 

(2) After arraignment.' A change in the 
identity of a spetification after the 
receipt of evidence is tantamount to 
the withdrawal Of the original charge 
and thtlsubstitutlon of another one.2' 
The situation arises on a material 
variance of the proof with the original 

, 'charge,' Where such variance occurs 
and the convening authority, or trial 
counsel, withdraws the' charge, at an­
'other trial 'for the same charge, the 
accused may make a valid motion to 
dismiss for former jeopardy.2' The 
substitution of a 'different charge, 

, after the arraignment and plea, as 
well as a pretrial investigation and 
advice. But in United States v. Da­
vis 28 it was held that there can be 
only one arraignment at each trial, 
and' it is prohibited to prefer addi­
tional charges after a'rraignment. The 
opinion in Davis indicates that such 
a procedure could not be waived. 

[l/;ustrative, Case 
(, ,. . 

ACM s-'2490, ,Little, 5 CMR,,382, 
(1952)' I" 

, j ,,', • ,,- I.' ,- , ; , 

. ,'In J,aUowed .the specification to be 
""p", ,:,I:lillle;nded ,to aHege,,·an assault at 
, ,,,'If . ;~:M/I;tber Aiv Force Base." The accused 
'l'd' ,i W;M1lClilnvicted'ofl,this'speciftcation;' 
) <II,n 6~l1lidlirl'llhe : Conviction of the 

" ',,>'1 ';;"Itrl1e'ndllll ~pe~1<Aca'f:lbi\'1l set aside. The 
1",,"' jlnt'~1iI:l~'dlisp~~ift~~tr6\icharged a dif-
'!' "';'~i'l!ift,!>(fli,;"'e: i'I,,:> ,lI"" . 

, ". ". !We4;~~'1.~dt}a"$:S:JY~ar state-
", jihen.t bf'th~>;iaW1tli!li' specifically 

f·, , 'a'ttth@rlzes:& ;nf~itlfi: )tlF'amend Ii 
., ., I, spectfteat\dri'til"''I!ilIlfO'fIf{itto the 

, "proof.But we''tllfink's&c!i:',a nwtion I 
""is just as proper in'cdUi'tl!-martial 
. trials as it g~nehi:llf r~qn their , 

civilian ,counterpartS:' !'!\"a pz:oper, 
case there can be noqttestion but 
that the court may gran~)a motion 
to amend a "defective'''''Speciftca­
tion, where the motion: is made 

,before the taking of testimony 
(see MCM, 1951, par 69; pp 104-
5), usually after arraignment and 
before the plett (see MeM, 1951, 
API> 8a, p 5'(8). Under BUCn cir­
cumstance$ this procedure is spe- ' 
cifically 'authbr'fzlldby the Manual 
for Courts-Martial, 1951, para-' 

. "" "grapi). 6~b"palteS,rl05-6. Likewise, 
, ),j;I\IIdIPQP.e);'¢all!l there is 110 ques-; 

id: :i""t,io)l·.ib\l~"thJl,t,thecouvt. at the 
.' time io£,l1i\~wi",g) its findings, may 

" "i:lpta~a'llmjlnpme)lts to a specifiea- . 
" "I ,t,i,OI)" PYI r'illl{cimtions and substitu­

tio1\s" (l\'{~lVI,l951, .pa).' 74b, pp 
1l5~16). Though no clear or spe- • 
cificprovisiim is made for it in 

i ,dill ~lte'):Mlantial '('see MCM, 1951, par 
" 811j 60~ '~jl:'il0it:_,(;'), no good reaSO)l 

TheaccuseiJ was arraigned befQr,~ a 
special court-martial on a charge @f 
assaulting the victim "near Perkins." 
After the, ,eyidence showed that Oil 

. appears why the court on motion, 
"i.,l ;:'II,jf~~~iti).e introduction. of the evi­

:1 JrJ 4/l\lc~1fi.a.s begun and prior to the 
" jlndings and in lieu of exceptions' 

\,':' (!,j V' . ;,{I)1.d :,sU9s~itut,ions Qr Qthlll.',w,i,se, 

the rilM' "back from "Perkins" to 
"Mather AiI~ Force Bise" the acclf~ed ' iii 
committed another assault on the same 
victimthecoul't,at the:prosecu'tiion"ls 
requeiltind'ovel' accusell's obflliitI6n, 

should not elltertain a motiO)l,itoll . 
." '" n i.!\I!1!lJ,ll'I,.RspecU1clli1iipJl.to, cllllto;rr1'll 
,IL' "01 t~:~Qithe"pl.'()Qtanr;t" in.a"l'\roper 

!i"iea,se,nwhere::there ill no ,;t1e.ulta:nt: . 
U But: a :l,l'sre (lRanlre. ,~f ~?flll Js, ~erm~~t,~di ,evElq. t'h}ht.., r;~,\ellt qf 

tlie 'Prosecution. United- States 1-. 'w'lIson, 2 UlJb"';A 248, ;8: g!\!k 
48 0.91$8),: cf •. uhlt4:1d"StJltes vdlJohnaon.,:12 U$CrtlA.'710:,:Sl Mtltil' 

29:t,~6~~~i951;1~~~a>Iia,:!'~ait/~Art. ~~;_BC~i:!'" .. ':,j", .'.;: 

S.'LlI\1U80MA-,40:7;,,~9·'O:M:R\22S "(Qi960\),,ir;-,: 'I', 'Jill \)'J.,' 

I.',', 'I IPr.ejudice' to,,the, t\IIoNsedl ,t@f~Mjt . 
I,.'" 'lIuch,moti6n. iP!lIlilper"9Ind p'ermis' " 
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. "sible exceptions and substitutions 
in sUbstance accomplish the same 
result as do prOper amendments 
to con~orlU' a specification to the 
proof. Consequently, the court 
should. be able to do, in, .this re­
gard, before the findings. at least 
what it can do in a proper case 
afterwards .... 

But thi.s. dOes not mean that the 
motiQn in this caSe s\lould have 

. be.en ,gral\,tedl,T~e,.next question 
that present~; ~tself .is,. when, in 
fj"el\ei'aj,!ll,If.1!, ~\ICh a lUotion be 
l!'rant~d. ,;i\l'lloP,g otPer rights of 

"an, a!)C\l,\\~4,'<iis,·hi,s.,rigpt after ar­
. ,rlligl)lUent ~o ,be trilld ,only for the 

.. .o!):enseql\!lrg;ed., •. , and to be ap­
,p"'i~e~jo(t.hat. sllecificoffense at 

.,', ,th,e~imf3 9~ the ,arraignment and 
'··"""."jlot"l/-t#t9ffiellater time .... As a 

" ~Of,oIMlV~I.,to, these principles, a 
I ,,~\WVF'<lfiaynot by exceptions and 

. di' ·.'H1i9~~UtqtiQns H ••• change the na-
,'" ,,;ri,tUf.lhm!'identity of any offense 
:!I·,,!;q~\Iir:i'~4.:, ,.r." (MCM, 19.51, para. 

·"'''!;M·~~~{%>'",·pp·l~5-:-6; .... 
... ,::.«;, :. !IIi'it:!! :,;,<314:' * If( III 

"i" "J!lI!t'·1te-'iflj!1OW$ that an amendment 
"/I'n~J:ltl!ll(j15l'1ifbrltrla specification to the 
)'.i' S.Ii f.~iil'tlt>t jYermis.sible Where the 
1.,,1) ,,jlit~~&~l tli'''~I¥ich the specifica-
1'·"1i~f)I:dl!lm(!i.tJ.ttb'l')Jih!Onf6rmed shows a 

. " ,. 1 ! .,d;J.1Il~MU;alJ1!l ,jClliferent' qifense from 
", ,J' .\:~*,~jQnle'.'~h&rged. 

.,,,., .(> ~lI!J .. '~.i(ilil"i'I,"'.( .. ,.,· . " .. . 
; 0: J { '''rO, "bf1j!dtt"~'j H.:':: • • 

.'q . "'!ill. 'lUmJ~J!!I1PJll) was prejudicial to 
" t~{t~;~il\'l rights of~ the ac-

"h" "\l.J'l:!j(}.'\'·4>I,f.I 'j' 

eused. :As a: result .of the 'amend­
ment, . the: Itccused was' found 
'gllilty .of,an·@ffense not' charged. 

'I ",i: ,:AIHI consequence hewas·denied a 
., ,)" "ji!lfidamental right of Military due 
. l' "!' I. ,prll.ceSs. in that he was not "in­

':i'l ... > "formed of the charges' against 
. : !"'iI'l. h1lU'tas required by Article 30b 

, ,,:'i!:of:.the· Unif.orm CodeiofMilital'y 
J:lIsttoe" 'embod¥lng, in sllbstance, 

; 'I, . ·lltl!,e. fprqy,isio\js. ~f the Sixth 
",.J']:, AW~P,IhA~llt. 0,( We ,Il'.ederal Con­
. ... . stitntiolJ. iha,t, "il). :all criminal 
.:;(,::':i:'·;'!;:R~~e~n*i~ps:'the· .. a,~cus~d shall 
',!. ','>1, ;i·,!,·~\\'IP.ilprm~~(op~ ,na~ure and 
J.-;l">:_ >!)lP .;ta'l~e _~l'ith~ ~Cpu~ti,tion •. , .. " 
.. "',' W((' .' ,(.1. i~l~e.l! . .of, the. president of 

,,,.,,"" " 'i1~n~,,\l01lll)t,to permit the defense 
",,<illl .·p,"l·.m~e :~moti(1). to continue the 
. ," III ')""~il:i\l qrderto prepare "a de­
. ,;j! ",,,,,i~e!\,!\~:' .. d()es not alter the result. 
"I "";,,,,,(If,lr/lt, .the .defeI)se. was ready and 
"" l ... ' i,;,w,i,llll).g ,to pro.ceed on the offense 

,;0',:, ·,,\ll,1~r:2',ed. It could not, be required' 
. "" JOe dq more. The accused could 

;",,, In. ,,',;ltc')t,be compelled by a mere con­
',( I ,tinUance, based .on an unauthor­

li~ed amendment, charging.a new 

.J' ' 

. offense. to submit to trial for 
,such new offense, to which. there 
was no accuser ... ,. no. reference 
to trial " ., no al'raigmn~nt ... 
and n.o opportunity t.o.preP!lre for 
trial, . 

',1 
Note. Compare CM Murphy, supra note .6: The alle­

gatioli~ 'was' not as sp'eciftc ·as; in ,;'Llttlei 'and therefore 
allowed proof of tw~o sep'arate 'oft'eri;se~; .,Since. the de~ 
fense h,~d not objected un~i.l, ile~r.' ~he_ "~~'~. of thEL, trial, 
the prosecution was'ilot\"requtreijr1thlJl!eI&!t" until that 
time. " \: ;;.,:'It-.-.)''U/PlJ. '1

1
.\""': 

····'f'j·ji$UI~~tlt\t!>'PA:RAQftAPH 69c,MCl\l, 19~i "~I·.if~lril~H'W~~T~G . 
'. .' .... '."·«11>11. Ij"lI<U·:.f.,r{ :.()~TT .OF PRETRIAL IN' V' E"''l', .. 'Jra".'.'· ~,)i.T.;f.ril ;,~W .. ,.J, , . ' . 

.. ",", ''''t:r'''~('''' l.J .. ' , - 'l",_,~·tJ. -,' ,~l~i ','xl\)II",I\ "'):':';,·)Y.').iq,:q~:)~JMj~,iV!i:~;" ,'" ' '.','P('J J"I:'."'··_';~ " 

.. . .. ~. ". ,t· . . ' .",j", ',liJ H<~,!gW""'Ii"~~ il')I;4,"" , 1.Geitl!~ttli'J!IA'( , '. 4\p}l~I':of tile Manual. 'f""~P~l*j}~:; 6~~t~1' ,r,v4P,$",oth~rwi~e in-
provides': .,,', " ..•. I"I.'II¥J.,.j., .. ~('I('" .... '. }i1.1.\'\q!l~~t ·ii .. ~~ ~, .. ~v,~uPllt!lntJl).l.rlghts. 

:Su~h!moMQnlfrjj,I1\'lItii~~~CVtln!Hsing out . ":" 1, ~ .. ,". '.' 

of in\e',\!)tetri~i i;l)'tI'el!t11li:'1i{bli'l!Ii~0ltl\i be sus- ~¥.:.':'1"rM~a~~~II',$':';lt",li>b~~ .. · of,; ,JhisIl).Qti6n" 
tal ned '~IY;11ff tl'le"~~:NI!lJilkoW\Sr:t~at ~he co.wld be4J~·.h¥\~~,~~Jt~~I~the.a~cuS~d ,to b~~er. 
defect"11IIl i;lie'oottGlulll1ljoIt.i1OOi1~s:l;J.gatlOn prepare hl~;,~~~j~~~W 0.I>ta!P~Jlg,,}nfq-\'.lll4~\~Jl·. 
Ms itt'11I).C1>.;prevEUltetl.hltrtofut.om:'lproperly denied him as a resul1"(l)f >the,defective'preiJrFal 



investigaiidn; (2) to l'e'quil'e'a redeterminationtinuarmefdr compliance ,with required pre1lrial 
by the convening lIutliorityof tlie type of coUrt- pl'oeedU'reS:-but· 'dbes' not· state 'the circum­
martial ,td'hear the "case where thedttginal 'stanMs dictating the choice of remedy;a1ll'he 

,information in the Alltic1e. 32, investjegation was Jiertlnent'provi&ion. does stakthat'!the motion 
l1)aterially . Incomplete or misleading. or"bllsed "should be .s\fstained'onl,,9"ifthe.accnsed shoWs 
on . unreliable informa1;ion;29 (3), to .req,uipe ,that the defect ... has"infact'prevented,him 

· comPlete .pretrlal disposition of a charge,:wh~n from properly preparing for trial orhasdther-
· the identity of, the. charge. ,was "changed,'()yer wise injuriously affected his substantial 
the original signatul1e of, the .accUser, ql',after rights."" Thus the burden is onvtheacclised 
tliepretrial inyestjgationor, adv,ice. 'P '. i i . to,ahow 'c'a;IISe for the requested'reJief." .' 

,'The first dei~ct(assU1:nin~it,wo4\d:not in- .•. ~,v~~.A.,t~~IT\qt,iohiSI initia\l/i'IDproperly 
fl,ueli~~ ,t):l~ chqice.()f fQr\1IP,I:c'~ulq;·\l~.r~Ul~~i,ed . demed, 1t\Mlsbeen held thl\t ~ubsequent events 
by '" C()ntln)lanceof,thetpal{+l),erelt appears lIt'thetriai~fl-I). Gure the effectqf the e~rQr~t 
tJ:iai,<ie~ense coun§el .. lJlayobtai~ the' desired !~a&~ wh~r,e.itAidllot, eif()ct ,th~ dlspqsitio~of 
jrifci~IT!atiori.Jn such~; ,c~~~;: §ewJ?r,etiial iri- l;hecliarges., 'l,'nu~ 1\t, a trial forrarie,. whe;ejt 
vestigation, corre~ted piet'riaf ,ad.vice· and ref - ,al/P~itred ,,~~,\a'iyuse.di ,IIil-P not. beenpel'JU\t~ed 

· ~r~Jketo tri!\l'.~houl~not'1:lenebessary. Intne tq mitj{e a s,tMefUe.llt at, the pretrlal inv~tlg'l\-
sf)corid cas~, h9:o/~v~r, l?ompJiallcewith these ti(;lU /lila at the tri!\1 reques.te<l relief, from· tllis 
procedures would be necessary, depending on error,it W:itaMld: that t4e' effectqf the Jaw 
howl'oaterial were the er1'ors in the original ot}i~~r's ~enil\(,9{~ej,ie1,if,i~PtopeJ,> ~l\s )leu-
pretrial Proceedings .. Naturt'lHy, the Ulore seri- traIJ.zed by the f!\ct thllt*cused sllbs<lqJ!entiy 
ous'ii(thendhireof the' o1f~nse, the less mate- te,~F\\i.e!i,'·. '.' """ . ""'., r,. ,'., 
rial' beedme 'tM effect' of· tWese' errors ihsofar 
as it lnffuence~ th:edispo~itlori 6£1 the Charges.,"?:: vva1~~~' Generally a 'f/jilureforalse . the 
'. '.,', 'Ii"'" .iss'ue~tjheNiaj ,cons~ltutes wai-vet;'~ This 

• The Manual sets, .out 4;~eBe ,two ialteunativegeii~¥Wrlli~. ~il'S4WHls'tiie'~b~eilc~io,fci1mlllative 
UlethCilds of 'EeJief"""C()ntinu'a.aee,,;aMrial (U\,40n- eHo,r,.l\y.d ithllab&ence,pf ,a ;death.sclnMrice:!· " 

...•••... I" Se~ti~n:I~.~~G'~~~~' :~~#;,;~ C~ ~.9~11~tJ,~~~v:fp ;,;~~~~;~\t~!~Jr,~Vj 
1:' beri~dil. 'Thi'S s'ectl6ii % cohHM-n~dw'itll"the guishEldfrOi¥\; 1~lfjpjllit'!trll'l1)'~~t .accused UlUSt 

seve~an .. d~bftW,,<l.?r.'m. o,re.atc.u8.~.'d j()I.j1ell .. a.f.'one .... 4jew.,?.~. : .. tJ.,:~.}~. t.r .. ·~.·.';¥iaq.t,.:.f,~,.~~~ .. ~ '~~.:."~~~. ~~I.;~le.,'~. to ... tri~I, rather tnan with the ~evei't.!rCeof'two \\,sen(irlit~,trl~!):.,lilt't{oii1fYi,)iis.·\j~rden' 18.not 
ormore.Ch:d.rlJe8ag'a'in~t ~ Single 'accused into qJliteJs h~!I~y in:thi~resi?e9(as 'tt'ls,,:!th a 
separate trials." """'." '., ""d" joint;;tccused .. :. '''' .. , .1·\...'1 . 

,,'.J;- - i' " ~~ \, ),U ':::- I', " ., , '\ '~: ,1:j' ,''1'I,,~ ;~.;:,., . )<f, !"d.l 

,Before al} accused, is ,entitled. tli> asevel'ance 2.' (Joln~ trliils. "k joir1bittense is''ofie00m-
iwit joint trial, .. h~Ul\jsh~h!);w,spe~ijically, thatmitteaby twO' Cil~ mlJ)le 'pet.sons actirig together 
he }\'9uld, !1J!lfflr, s,\JP~tantii\l. prejudice iii .his inpl1t&1ilan'~e (')fa:'eoritmo'lt1intent.l' '8. 'l1hepb$sl-
defen~e., L'».~wj~~, .in a j!oUll1lon .tdal\?i d\~tin- biJitytJhat,oril¥ accus@!i1 maY'(b€illlnfail'lyharmed 

, "" by' belug. >tJJ".iettrwi~hhi"'l1f,eHoWl conspira,~Q~ .UlU~ 
(:;l~-:" U~!ied,~l'lf'; v:~~'l'y"'" W, USCMA20."27 R"'~ 280 be,\\\ei~heili,~~~inst;the'1'>UflfcJs(ril!'\lt..t<) a;slngle 
"S .. "'tlO. II,!.,,~,"i, ~.:,if'. ..,' II, i, , ,..e"J!)¢<illijtl<t,IIlPlI~ll~ul"~fla,l 'Where, 1;.he,evrHle;tJ.!;e 
:: ~:. 195!,p'!H9'i, '" I, .,; ,!\~ljh$.1l1i11Ii@1nlllllal"a,c.\lu§ed '~jt)re ~/lml\!\nd 
~.OMJ 877882, .IU.",~.I.'~I j ,~: iQMI\'I'2·,CW")I'il.Wdi.' ~;. U~J?MA ,c1<;\,~1)f l:¢f!l~~p;.iJ;p"e R!lI!\l}c,ew~igh.s. mgEIl heayil¥ 

!!~. 2;9.CM
•
R Ill!: i;l~56~,',~n:~'·"l!pft,:~, ~t.t.~.i' ,~~"iu~li:/·j,," .'.top .. . '~~~}. ",EW.).~,. b}k9. IJ .. i. nt'(~.;~~t., ~1jI. e'!<;,tli~l':. fU ... ~. ,~.? 

",ACM 8408" l);lvof,ti,k cMll< .. ,B7~ ,P'~'41.; p,t, .d.n"1,; ,I" PMR I'M',~\JI ~~JU~~ r,g~4·" pwel:,,~,uph ,~:qn, ,\twnS ,!\ 
292'_1 . ." , . setl'AiJill lH;M'a . IS" a 'privIlege,'not· a right: "A 

".unlt.d"'S\\,i" 'vi 'M.do.'irildfl;'I"'''(l.S~lII'A''~&1C'''2. (lMl\' 11' l'o!1ri"~e1vsome:'rl~k in' chbos'lng .hisasMcia1ies 
(19OS,) "~po'd, l!pjte~ ,'*., l<all"', "'\'~,)·~<IJIlJ.IC~ 6"';, ~".pMR . d i'" . '", . . . 
250 (f''''),'' ", '. ,fL' '", .n .!,.,,, all,', ltels';n'!IMed"'il'itoi 'MuPt"w'i'th"them'i"Must 

oi<)S"'.IliI'.I\e~fSr.'" tWpO~"it 1!;','liitnM;\\;,7~.; 1~\¢}'11" ·20~,("m). 0'f'.·.1I1n,· id;'i.V, 'ti'el .. 'y'i till mi.'!! 'fa. iI''' .. ·.·''. s"~, ... ',a·.·.'. ,".ll .. ',f .. ~:Jl', ~·.I·."'\'.,,~ "'('See 'ilh. XI" au1,lra"'" ~"';''''''cl' ,-' , '__ ,_,' ~ .y 14r.. 1""1 tr.' 'l'4:~'-y v 
"MCM, f~5i, , • .,~, "26il.'" .' ,H( ' .... '(d ]W), the· jUry to 'silJ)'arate the"i,sheep'li1fl'QntINthe 
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goats." 30 'Ilh"Manual l'equiresthat gOQd caUse 
be 8hown,for,a severance of trials. Thus:amel1e 
statement by,the defense counsel that "he might 
wish, to 'call, ene accused as,,1\ witness in the 
other's case" is insufficient, "Showing" of good 
cause when the defense counsel declines to state 
his definite intention to do so.'· 

3. Common trials. A common trial is : o,ne 
where two or more accused are tried together 
on evidence which tends to prove the olTe\lses 
of all accused but 'which does not, as in a joint 
trial, tend to .show joint~~, concerM a¢~ion:" 
Because it is less apparent than in a joint trial 
that the accused volU11tarlly associated tnelh­
kelves' to commit thecrilnes, the accused are 
ina slightl:yb~ttgr'ptl~iti6ntocomplairi~f the 
danger of bej,ng,1\!Ifairl~ convrct~d on ,tHeb~sis 
of "gujlt by aSI/,~~i~tld~." T~us the t'4anual pro­
vides: "In aC9mlil.On trial a motIOn to, sever 
will be l\beraVy,;c~y:$Jd~red. It shou~d be, gra~ted 
on the motion, oj ana~cused •.. In a common 
trial with other'a:ccu~ed against whom' olTt!nses 
'are c,l).arll:,<1, W,~\ch are unrela~ed to, those 
c.J!arge~~Fi\lipst th,e p\oyer (~3~). 42 N,~yert~e­

Ie, ,$s',~"~,~nW, "ia, :~~j91~,t)r,,ifllt~e IDova!lt m, ust speCI~y 
,t?e ,re,a,rw~,itJ9r Ir~, Ie . , , , ' , 

, , , ',', " ,.Illustrative ,Case " 
rinit~;i'sla~e8 v: FeiJll's, 11 USCMA 584, 

",I "'1,,1fI""29'''GMR'400 (1960), 

, ~e:e~~tl'k:~t\~t~~c~!r~~~~~~~~ii~~~~ 
at' the "smh~"pl~'and time, each separate 
charge beirlg s\Ji>ported by' substantially the 
same lev,id~h.c'El~'\'l111iM, ,~ingle counsel moved to 
sever,triI\'IsiOlj:thtl,gpouridsthat J would testify 
en behalf of"ID;"Ji)\IiI1jb.e ,did not specify what the 
testil'llimy' iWbI!l;!j,,~I;l~:,!ol' hew J would be ham­
peredr'by't&$tldft1h'g..a:t. lIeommon triall.The law 
offioer denred; tl)ilihhtton:F denied the prose­
cutlon eyMvltni!~~linbtiy that narcotics were 
discovered lfi'hf~ ~1i'!iS~$lIion and ful'ther"test!­
fled,being' c6~P61)(j't~~a,ll!\\this latter respect 
by' afriehd'i ~eml~~t.'tMt he' was' at 'the 
'scene ,Of' 'the, c~I~'~l~~y~~,~~litlrelY 'i~lIocellt 

; " . e,.ii\'i.,,r/ ,~;';Hr\ j~>:";';I, "': ,: r I ,-' 

~ Uniteli" States' yi ,'l·~dl1t,n.,'JI~,,),r~f:'~.'.~,~iJJiA. ,<,' !:";\. 

~o Ur'I~t Sta~ IV. EV~9~1,'~.}IS~~( ~_ ~~h ,~,r~."R" ;a~_. ~~~:j:2.), .. 
'4~lrlcM'.'1951. Para~"8U. ,':", "_" , 
,.dM.CM~'1&1S1."pa:ra.),'694"'~:;' >,h~~:/g', 'I>,:' :';"',;';r' ' ~ 

, ,1:26 

circllmstltnCes. The defense cOllnsel, Yigqrously 
contested,the admission ,In evidence of J'scon­

,fessj,on, aIthollgh J did not testify on the merit.,. 
Opinion;' The law officer's rulillg denying the 
Mdtfonwas 'not improper. Since the charges 
~eI'K'based on the same evidence it was proper 
~6i"t1tein;tb be referred to a common trial. Cf., 
'lJfliitiYd SfJates Y. Bodenheimilr, 2 USCMA 130, 
'1?"'CMR6('lliJ53). InUnit"d State8'''. Evaft8, 
l{USCMA'5'4iJ!,4 OMR 133,(1952), 'Ii Joint trilll, 
it was. 4eld . that, merely stating the ultimate 

',\j;~du,'h,' 'd~fOl . . a$evehlnce did. not. co. n, stitute the 
~';!..~Sii\'~ ihbwl~ I, fthe 'ood cause required'jjy 

" r~r.a~allll.('~~b« df'the'tanuaf"AlthOUl!'h, the 
f,lnt '~b:'se'!wM' il;'dlmmdn' triaL caII\ngfor 
.~~ tlb~ttit'colis1d~ration9f afuoHotr to ~ewr 
,tg~~:'iH'#:t?iWf,!t~i~tStill'tfie~e mu~r b~ ~oirle. 
~~~rili~ iJ't\f~Y~~cusea. w'o~ldbe prejUdiced ,~Y . 
J~e?Qirimon trIal, This burden was notslia-
; t!\Ii)eil bY,the defense coun~el: , ' 
',';$Y~Ai~hp\f8'!). .th.IjQurden ,of so ,doing was 
,!l~lw~U.lcally br(jqgb,t to. ,his attention,.de-, 
Itws~ ,cou.l!Sel Aeclined to offer. al\Ythil1g 
dl/lY;9J1d'I1,:Qllire ~~atemellt in support, (jf the 
; jl\Qt,ion. ,His assertion that Jones would 
i,oostlfy/is, no more than a representation 
Jh:at .he woUld, become a.witness·but it does 
,llot, furnish the law officer with then~ture 
',o[}the, te$thnony, or its competency, rele­
"valleY, ,iO;>1' ,materiality to t.he ! issu.e~, FUr-
,.t4e~more, no fact. or cir~umstances,.1;'Vas 

.. ~llll'ge~ted as to Why the a,ccused ,J on,~s . 
wo.uld feel free to testify in a separate 
'p~oceeding but hampered 'in a, common 
'trliil. And although the law officer's ruling 
obviously left thi! door open for the motion 
'to 'be reass'ertedlater,' if 'other hlii:tters . 

"cdlne td light; the' defense pr~8elited notli- ' 
'. hii more and did not rtmeW'the motion. 

Certainly, then, we have been presented 
, with no facts wliichwolild justify a hold­

ing that the law officer abused his discre­
tion In refusing to grant relief. . . . We 

';i~.' ,\.~h1h· !.fdl~!li;P.!.J5.~~. ~,?~~c,alPY~.' t~~li~ot r~pn!~, wa,s, e aw omcer s ru 109. WI P 
. "Iitri'lts,:'b~t 'i'lf'I\Ur'reviEiwof the record, 

WEl~y~.,dloulild:;!IoP,r;\lD,u.di(le to aQc.used by 
rel\soii,'ij!,hi's J.co'1liinon' trial; nor has any 

. reasolIaolerpos&lbpity. ,the~eofb~en.poin!e~, . 
out by the defense. "" , . 



4. Procedure. a. Motion denied,. The burden 

is on the accused to.establish good cause for 

.. a' severance, although ,the law officer has con­

siderable discretion on ruling on the moti.on. ,. 

Even if the law officer is correct in denying 

.the motion, if there is a reasonable possibility 

that a single defense counsel ()annot· represent 

the multiple accused equally'-he must .ascertain 

. on. the record of trial that the co.accu,sedre~og­

.~ize t\1ia llossibility but still wish joint repre-

· sentation." Although neither the Manual. nor 

· the Code require the appointment of separate 

!1e~ense., j:ounseJ, th\lY dp. relluire thatsejiarate 
indiyjdual defense counsel. be.provided upon 

reql!est." Tl\is is ,also COnsonant withthe:M:an­

u!,<IPl'Pvision..th,al< "[Ii njpintpr c~lllmon tria!s, 
eacl1 of tb\l accused must in general be IIccorded 

e:.i~1;yi'igbLalld l/~iyilege wh.lchhe i~ould have 
· if tried separately/"~ .. . 

b. Motion granted.' 

. "If the: motion is granted, the 'court will 

ftrstdeCide whichaccusM it will proceed 
; to try and, in the case of jpint charges, 

'direct .an appropriate amendment 'Of ,the 

'charges and specifications; For 'instance, 'if 

'after severance the court proceeds .w,itll':1;he 

trial of B ina ,~lIse inwhjchA' andB Ita Ve 
been jointly chatged with an offense,the 
specification: should be a!illlhi:!ell"tollllege, ' 

in effect,' eithel' 'that l!V ~(jmmitted: ·1)he 

. offense' or that B committed' the" 'bf­
fense in' conjunction with A.The amend-

ment should be. formally made asa part of 

the proceedings, no actual alteration being 

,made in the charge sheet itself. F.or an, 

example 'see the procedural guide, appendilC 

Sa. When,asa result of action on,amotion 
to sever, trial of. one or more ,accused is 
deferred, the trial counsel will report t):le, 

facts at once to the convening authoritys«;l 
,that ,he may, take apprqpl'iate ,actio",tp t;r.:y 
thedefel'red.· ,accused .' Or to make other 

disposition of the cliarges as to such ac, 
cused.'7, 

. No'i6.'A ~p~cialsitliatiolt 'arises when 'acc\i.~d,'tand 
y. are 'tried tdgeth.~' oj, (!:harges A and :e, ' .. n'd -It 'ap­

pears proper. to ,tvy the accllsed tog.thet 0)\' Ch"tge 

A, but improper to try them together on 9h ... rgeB. 

In such l':"a~ t~e pr?~~cu~rr-~ho in l1el'~r!'l d~ci4~s 

in what order "".es should b. tried"-sMu\d be.lPven 

the cholce"l<) either: '(l)s.ver 'the .ciiu'.e~·. tH"l~, or 

(2) wlthdrawCMrge B and try the accus.d.jolntly 

on ',Charge A."" . 
,c. Wdi~er. Alisent 1\ manife~tmisca.rrf~ie of 

justice, a failure toopject at the 'trial 'to 'the 

misjoinder' 'Of accused constitutes waiver ·.of 

th~ err<,>r,80,',,' . " '.' >' 
P,:rli~«¥.fBtj~r' e,n!isted ~ourt, rnembers.t\1e 

as\\lls!l~, mustma~e his, it;~!J\le~t ,}()I,',enli,~tild 
mElWber~ lb~tpr.~ ,fhe"co'llrt ,;~~~,e~.,61 If aC,cused 

w,!ls' a,!aY~,,9.,f,Jlii~~ig. ~t, '." ~R~e. ,t.)h~ iCO~l'~, ~on­
vel)e.4 anllra,ilei:l'tp I!~!}ert), a,\tt\e,pr,llpel' ,~l~e, 
~e sh,oul~~ot t~,~~~iia,p'~*~d:,W:cj~ht\it:iherely 
In o~der. tc) p1;italI\.a sev\ll,'ance, of,. ~xia\s, ~nce 
his motion to sever .l:).a~ b~endel;lied. 

", ' 

SectionY.PAItAGR~fi!I 58, MCM, i951, CONTlNUA~CES 

.1. q~n,~~~I. ,. A court-martial tnay, for rea,~on­
able cause,grant a continuance to any party 

for such time and as often as may app~~r to 

','-". 

.a.Unlted'StateS v'. F.,,!'fJ. 11 USCM~ 684. 29 OMR 40.0, (191'10). 

uSee ab. VII. aupra. 
"'UOMJ. A'rt; 27, 88b; MOM, 1961, 'para . . 58c. 

:- MOM'" 19151,. para~ 580. 
4fMQM,.\19ljl, para. 6Dd. .,: '.,' , 

48MO~.'1961.para.44d. , ,'" ""~' 

.Sfe United' Stat8i(v. Bodenheimer,-2"USCldA 1'80. r,'OM'R 6' 

(1958),. ',," .' _, _' ,:_' ,~ ,'., ,;'" . 

M,lb,U; (l.(!cord, United,,,StateB v. William!!. 10 OaOMA ~_8. 21' 

OMR '107 '(19G8), United Stiltell v:-- :Nlvarez, 10 \ USOMA<'il," 27 

C~~,98. (19~~~.' ', .. , .... , !, '-'~,' , : ,: ,':',:1 : 

1I1UCMJ.,Art. 21S.<c) (1), MOM, 1951, para:',860(2) ("a). 

UUCMJ, :Art,"40:'" ", I "ii i' ',!: ,I :" 

lIS, $~,} 1I._q'~{ lI!Cti9,J1a ~l.',~d! JIlt "~1?t" :'w~~~'~ ja ~J\~~",~cli~e!:peq~ 
eNary In ord.et' to take corrective aotlon. 

IR)lOM;' l'Daifbal'a/ilOb'(l)'('a);;',',!'il)r"'J'-d'- :.t :'-J._,.':.. " -,-,' 

AGO 10004', 

, "., - ~ 'I 

be, ,just;"" A e~mtinu!\I\ce,.,j~ a J,JrQap ,rllmlldy 
used. to secure time to prepare, for trial and 

more often than not as an ancilliary remedy to 

another .form of relief.'· Although generally 

such,l.'elief,isr~questec;l ~~~or\l,oratthe !J~l!'jn­
ning'of 8; triaJ.,accused is entitled to it at .any 

tim.~ ,gpr\pg the" trial wl)e)l he .can sh,ow "rea-
sonable cause." . . 

"," , 

.•. ' 2.Postvonement of trial. The president,after 

cQMu'ltll.tiQil,witi)., the law offic~.ran~triM eol!~­
sel :S'ets' the exact date of triai."Before .the court 

is assembled defense counsellil:ay, secu~1l an 

exte~,sion ~'f the trial:dateby requestin, 11$11ef 

of the coMenhik authority. If:tn,s.i~,retil.s'li,ahe 
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m&y, after flO informing trial. ,counsel. advise 
the ,'iawdofficel' 'of' his j,ntentiontolleqllest such 
relief :When the cOIlllt lsasserilbled: Tille latter 
office'ti may. advise the president of hisprospec­
tive'rl1ling on' the' mattei', In order that the 
court Ilotbe needlessly, assembled;' but it would 
appear better ptocedurenot to do, so' fo:t" 'two 
reasons: '(1) the' law officer is' not obliged to 
give hypothetical rulings,especially before the 
court 'is convened!; (2) ,the exact date 'of. ,as­
sembling the' COU1't/s' 'generally an administta­
tive matter, and the convening authorit'y, has, ' 
by,. penying defense's Jlrim;,p.llll!icatio~,,clelilrly 
directed .. to his Subolidinate (,tQe,presiaent) ,tp.e, 
exact date forassembiing ube court.,,,.,,. " , 

<:- ,,'I I< ",', , L ';" ,I ,i, 

.;",2)' 'l'e obtil{n,priesenceo!,.witness.' An " 
W' ",,! 'accl1sed has, the' rIght to"the personaL 
'J«"i, '<"attendance. 'at' the trial/of a ,material'i, 

·1'''' ;'''1Rnd. necessary demense witness withiR,i, 
"reach of 'pvocess"This rig'ht is derived, . 

i J ;li\JI.i1!llOm 'AMtiole'46, UCMJ, i!'iving oppos~< 
,,','!r,,"',';,',ing·'coullsel ..... and the, court-maTtial""";', 
"""'f),neq'CIal" 'opportunity.' ,til. obtain "wit-!. 
'::""!",', i<nesses.;~· It cannOt ,be defeated by,;' 
"'f!r,.,',:It#clnl(th1!:licouseli.~@i . accept, in the!,' 
(,';' II'!, if>ld::Ile ()f' the' alf\'(e' testimony of the Wit-, 
.J~·ni,!i~'1l~Sl!,\ 'II) stipidatjon"@fh~s testimony.6o 
M~:;';':f.,~, .' N?Je{~~WfaJi!rlit!hlls~;, Mt!)M, 1951" pro'" 
1 ,.'i( 1/ ).!<\It.tes;(; 1.!:AII,l!,Wltoa.1I!bn b.s~d,air. the absence'" , 
;'1; .":rQ£'l\"'Y,;tll~~.l\1l'1l\y.'ge.;de'lied )";he1.1 the oppo';o' 

""iAil; fl,~itfuJ'J!tt,ll', ~';jVjni"~IF.~!p).1!~te;.tha~ t~e.'·~ 
", .::, , '~li,sf\t Wftl!,"~s: w~ttld t~,shfyas ~t.t~d In 
".'1'" " >I1't1fe·J.~'p1iii.i;i~n' 'u'/le.d' it' clearly"appeats that''' , 
.,:' ",.',1 lill.; Ydah 'd~n:r8;l' 'wouTd· . be ; prej udiCiaI." III view,; : 
. . of United States v. Thornton,BI such aJdeniaL ~ 

would be per se prejudicial where the wit­
ne:ss' testimony would ,",be'· ,boUe material 'and 

!j;"q{·llec.ss.r¥· ,Wlwre, howeveri the ,te~til)lony 

h~.i!$. "."' .... l'i.~O~,.d4;)) .. e.,.t·puPl., .u111. t.iY.~ 0,7: ,ot~erw. ,i,se, 1,1n, i.~PQF­',;;", " (J;~ ,!lf7,-ev~!1 th~u~,h materi~l~i~ woul~' ap~ 
" ')1 "j\ ~r'ilrbper' to den;!' the request for the wit-

, ',)rLl' !"~<nes,rh::W'this' idijp'osition' upon' the afTer of· the 
'1/ "I' lo.plro.itepArt~to stipulate." 

"(13'1liljfrc6i/;Jj(Jdls • m~ntUI incapacity to stWnd 
/",;;It ·'t'rlla.' See 'chapter XVI, intra. "., 
"'~';';","hA'~'j'L(: , ...... 

c\~l1/,fAatiQn. ~he ,Code requires ,the. '~CQUllt­
mantl~l'~ ',tel ,rllle,on Bin applicatioD,,for· a, C,olltill­
uanc~p8',Nevertheless, the. Manual provJdew:.,.' 

iA1'l'PlttatiOn should be made to the 'court, 
if·m session, otherwise to the convening 

.alJ'~i:lpr~W)lb,ut IIppIiEati(1l), t~ the court!or 
an exterWled delay, If based on 'reasonable 
~!I\I~e, !)lay be .ref,erred.by,tp,ecolir.t,f9. the, 
couvening !}!ltp,!>rjtYr[,~,iri!lp.!I~Jpi~f1p!lh~;~.l , ,.' 
Tli,e·COllrt. 6f Military ,'AppGalsnhas' 'stated', 

this provision of the' ¥a!lu~l "pl;'e~,e!lts aaerious 
confijct:petweslI!the(i:lJ4e'lt;#q;'yp:e l\fa;nl:lal" and ' 
"app~ars to,fJ:1b.£tht%~, th'~:~<I\~~rej;idn clftJ?,e 
cOl\ve/ling autf/.orif;Y'''jldi' tli.e j:Udgment.of, the 
courti'~~,~ tf' ,"i# 'S~ssro,~·: is tltl\~p '10 m~~n. at; ~ 
timei\!lJj~f&.f''.i:1!t1lt,\ttili!1lt\;~tia\convenes, ,. theD 
t~3t.~ot*(iM. ~f\'~~~~C:fj;e~ provision. is,unobj\lC~ 
tion81"t.;,w~'f'dillo:W2,~He,othel' Manual,provision, 
auth(jNzlm't~~~ ~;~~;V~,l)fn~ aNt~Wit¥., .. t~'i'ulr ~h~ 
pretl'ial;'lIIotibns'fo1' appropriate ,retlef.~~· On 
th~"b~ht\Ji1tt, 'ttIhat;'ll~l'ti~h, ~1,10'Y}n~'~~~rel)~~ , 
to the'Cdt\iI'eningal:ltliorit.lLof, a"l'~queSVfoN),n' 



"extendeddelaW1hioes not appear justiifi'ed by 
Articl~' 40'or' 51: See, in this' respect, 'chapter 
XVI, infra, wherein is discussed ,the ,Manual 
provision 'pur'fjorting to alJowthe conveniltg 
authority to direct the court-martial to')rectJIl­
sider their decision' granting anexteilded"(jtJlt­
tinuance because of accused's mentaJ.incapaClty 
to stand trial. ' , 

, ;" " 

d. If}vidlff/.ce requdred. See Palagnmp";,5/;\f, 
MCM, 191H. The, defendant must' shQw, 1'1lA89,1).­
able cause for the continuanCE!, :alt)).l/,ug)l, ordi­
narily the ground,S as state<;! 1ll9,M;p~uaA~,ep~ed 
as true. "Due diligence" is one of "t~,eJP1'!lf~q\li­
sites.67 

( f:';," '// ',: 

Also, fanu'!'e tost!ltti the rlu,\~etlaIJUy ofa 
requElsted witness' tesfimql1y'ls{ :!ltrsufficfelit 
showing of "rElasonable"cail'se""\fo~';a 'cohtlnu-
anee. 68 Ii' ',~ ';,:Yl:W;I, 

The law offic~r is a:llo}Ve'd:cofiSjt!~i'hl:jJe dis­
cretion in his rUling; . biittW~ C~ui!t ,ift!'M:i\1'tary 
Appeals hasenc'ouraged' hin\'to';b~iTtl\'etalin 
granting. defense 'requests', !for'coti'ti'ilnarice. 
Thus in Uni.tei( States v. N'ichOls,!I"'ft"',Was 
stated: " ' "" ",1<'," 

.. " WebeIieve that 19,w officer~ ilhQu1d ' 
weigh carefully the merits ofa motion to' 

i , '" ',' ' «,' :' ' ,"" , 

continue an<;! if it appears re{tsonableth9,t 
it is not made on frivolous grounds or sole­
ly for <;!elay, the request shoul<;! or<;!inarily 
be' granted. 'However, ,the' burden' stillre­
mains on therrii:lv'ing party to' 'justify the 
motion.Cbunsel' for accused has' 'there­
sponsibHity,torriake a fun' ,and ,!fair disclo" 
sure of the'ne'cessity> l'or,:\an(! t!\e'na'tUire; 
extent and availability of\ ~he!ldesired evi­
dence. 'If' he fll)Hli'JtO" fdo"iid; 1l1'i'~\ 'laW 'o'fficer 
cannot be <iondemn~(j; '!" "~I, ;,! ' 

! \- l : 

Inustrative Case 
(Nittd States v. Knuds/in; 4 USCMA587; , 

'i6 CM'R 161 (1954) 

T~eflccJ~~dnaval,officer h~d pejlJ:l preViqusiy 
acqu, fHed," by a st,ate C,O,lIrt of a ,Ch, ar~, e O,f sOdom,' ',y 
bast\~ pn the same !lets .for which he was sub­
sequ~n~iy arraigned ata court~maJ;'tial., 'rhe 
law offi~~rgJ;'anteda defense motion~OC?ll­
tinuethe. trial until such time as ,the, $ecl'et9,17Y ,,,- ,), '.. , 
of the Navy took action Oil the 9,Ccused'sl!ltFer 
requesting, the Secretary terminate the, cOurt­
mart;al, in accordance, with hi,S published policy 
prohibiting courts-m9,rtial, for an act jf 9,n 
accused had been, pniviously convicted by' a 
state court for the ' same act. Eive days later 
thecqurt reconvened, and were pres,ented with 

, ". " I· .' _., - ,'; ~ ': 

the convening authority's writteJ:l directive 
that: (1) characterized the law offi<;er's r~ling 
as an "abuse of discretion" and(2j o1'dere<;! 
the 'tri~l 'th proc~ed, unless the cduH.martial 
foundso)'he proper ground fora continuance. 
Ovet'iic'cilsM'~'obJection Of illegal interference, 
thelil.w offiC'er'!'tev~rsed"hisprior ~uling, 'al­
thouWh '~,~P\p,'Fh*~' .that ,'tlii, ,s '"priOrrUlirig ' had 
not beetr an 'ablise,Aii discreti~n. ' ' 

'i<~ '-, t'i'L""1"'~H.\ :JOf"!:,~:~!' oj':': '~.! ";'", ' 

Opin,i.Qn: ,!lfonll,ia,tij!~!)ve¥~,!\'~$d" ,! ,,( 

iRespon1iiblHtyWl,nHthe iPooPl!r,~on.duet, of II ' 

a general< couwt'm.lIWiiahtrttlhl'ests,uP,on <tl1ei' 
law officer"'"W1ith;;eerta11fi,jjJlCeptioll&,,,'111sn; 
rulings on.intevlocntory,questi0ns".a:r,e fina:l 
and ,constitute the rulings (!)f the:court,.:" 
Article 51, Uniform Code of ,Military Ju~­
tice, 150 USC ;§626; In the applicatl\)n 0,£ :., 
these, prin,cipies" we have held th9,t the 
determmaitJi~.n af, whether ,avequest fora", 
continuance should or should not be 

" .' ~. . 
granted rests within the sound discretion 
of ,the\l~w offid~~ ;''tJnlted 'Sta.tesv,NlchtJls" 
2 tJ~t::'~J~: W'e'MR21; UnlteaStat~$iV. ' 
PI~\\1!W?t~"t1S9:M:A, 373,'3 9¥R 107; ,see 
ail!3Y:nilit~d"S'Wi~s v~Sizertl?t<l, ,2 USCMA 
512;9'(o(Ie~R'10.'l'he.' sta:ndlttiHused'. in the 
ex'e~bisW of' th~ discretiorl t~ "I'teasO,hllble' ' 
ca.use.'" A¥1:Ii!1e40; Unlfb&'Clidll'b'r:Mil1c 
taty Just!cet50 USC'~ 615:' Manual for; 
C01i>Ut.s~ntIal, tUnltedSta,te~,blal>ljli'R!l!l!' , 
gl'tl$hMliJ')ag~~2."h,l'eview.\i,l$ilt$te~el'cill\J,:': ,I 

ma~ bei(}tad,onlY,Uponia olear: sh@;willgi~~t;' 
the/discretion was abUS!l-<;!. l,).nited: Stllte)l!)l/li 
PI\\lllffier",BUpm.:, '" '! ,"t,m", 
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A claim Qf abuse Qf qiscretion is usuaJly 
reviewed,Qn appeal as part QfJhe entir~ 
case. In fact, we' knQw Qf. nO' authQrity in 
Federal judicial practice which permits an 
Intermediate appeal fQrthe sole purpose <)f 
'reviewing that claim. Under Federal law; 
the right to' appeal an interlocutQry deter~ 
minatiQn in a civil case dQes nQt include an 
appeal frQm' a ruling on a cQntinuance, 28 
USC; SectiQn 1292. In a criminal case ari 
appeal lies only' frQm the final decisiQn. 
28 USC, SectiQn 1291. Rule 37, Federal 
,Rules Qf' Criminal Procedure.,' CQPP V. 
United States, 168 F2d 190 (CA 1st Cir 
1948) ; United States v. lDQmroe,.129 F2d 
675' (CA 2nd Clr 194.2). MQreQver, the' 
'GQvefnmentmay appeal' only if, thelinal 

,decision is adverse to it. See: '18 USC, 
SectiQn 3731. 

I ','. -,', ' ' .' ,We ,hav!! repeatedly helel that Federal 
practice applies tQcQurts-martial prQce­
dures if nQt incQmpatible with military 
law Qr with the special requiremel\ts Qf the 
military establishment., United States v. 
Fisher, 4 USCMA 152, 15 CMR 1\52. There­
'fQre, unless military law Qf necessity re­
quil'edan intermediate review of the law 
office1"!j i 'dlseretion,in the grant Qr denial 
0f it !m:e'tiotr:f!ot":cQlttlnuaneei the convening 
autlh'orillY'sIMtlonhel'e'Wa!lilregal. 
, 'TMGo:V5l'l'IlIlent(avgMs',tliaM:he conven-, 
lrig ia:u1Jli01l.!it11'!S'/iiutnOlllzed, toc6ntrQl the 
grant of"lti \l<mfiriu:dhee 'byi>li!teprbvisions . 
?fPIWaBtt'*Pt:llI~ g~,~M;M;, ~~\!~Ir!ll' C6urts­
marltialy l!Jinirt~jS~~, ,lI95111:E1h:Q"J!Jertinent' 
parts of;Jth'$lIflI\'1'a:II:11a'P1l;t~adl$srtedlq~SI' , " 
• '" :ILH)t1,I.i. /!O,,$l ~),frl~;HJg~.l., fJ~,"r,;hUI.IL;'." • *' '.1',1, *}.hf"",_,~'r'.", \ " . 

" ' e,.' ,~,'P#N~~~,'tf'~, ~ H,Vn,;;;;;~~nft¥&QiJfijt~, ;:~ A~phcatlOn,~'I1qUJ~(Il.~iW"fla ~t9.~9~ ~: 
, ,if In .S~SSiQn,',', 0, th" e,r~ls,e," ,i\0,I~'~'~' ,I 1.'/ 

I\uthorlty"", but II»" I\>npJi,cfl:fl~~~ ~", .. i 1,11 
for an ext,elleledd,!laY.'l,,~~~ , ~~'j:q 

, sonable \!!luse, may be ;re~~tre ,) ~i;wexo 
court to th~c?nwring a,l\tn~!')trt\":!J11fJ'jjb 

* III; t If! /' *)'J' ,tr:,III. ~nj 
Atiuh.e Quiset,we are faced.wit):);lliP~~S'\\I'i:~): 

ble' coniflict4jetween paritgraph5fleJof ,bJ:te"g 
Mal)cUall'Md'.Article 40, li)'niform,,([Ji>dEl Gf.m 
Milftary' Justice, supra; Thelatter'"eln,,''' 
powers ,the law ' officer, not the ;Mnvem,:tig, 

autho:rity" to' !let Qn an application for a 
cQntinu!lnce. Therefore, it, lUay be that 
e)!e!l ,when the court is not actually in 
sessiQn, an !lPplicatiQn for 1\ continuance 
sh<)uld ,be made to the CQurt and not toihe 
cQnv;eningll,uthority. However, we need 
,notnOWt, decide whether this ProvisiQn in 
the Manual may properly be recQnciled 
with the Code requirement. Here, the ap­
plication' was' made while the court was ' 
in' session,' and, under both the CQde and 
the Manual, th~ law Qfficer Was the proper 

'pevson to"l'ule on.it., He granted the appli· 
cliitibn. Under' weH-settledprinciples, his 
ruling was not subject to' review until the 

Jrjljl ha,\l'lPll~lj,coIl)Jil'e~~;and th,en only if 
th~'Jil\Ii1i:K 'Y:!ls.f1fr~jj.ldiqial to tlte accused. 
S~\l)W;I\!llIal" paral/iraph58d, pag,e 83. 

Justification for the convening authQr- , 
iW,'S, .Ir&tig,lnd,~ alSo, ,sough, tin, ,t, h, a,t part of ~~a.lff;!i*\ ~s,~! which provides that if the 
app,)W)'I\~\O~dS fQr "an extenqed delay ... 
[itJd1Wf,,'~~ referred by the, court to the 
cop.v~jlil).g a!lthority." This too presents a 
serious'conflict between the CQde and the 
Manual. In effect, the Manual provision 
apJl~~r~',~o'substitute the discretion Qf the 
co~v~;nl**,aut~orityfor the judgment of 
the' court;' Again, however, we need not 
att'Tl¥iMto rec.oncile the hvo prQvisiQns. , 

The ,accused's application, was nQt, .in 
fact,. r~~~red to the convening ,authority 
for decisiQn, Consequently, unless the Man­
ual provi~iQn i~ to be construed as manda­
tory, the cOllvening authQrity had nO' power 
Qr right to m~ke any decision on ,the Il)a.tter 
of a ceI\tinuance. T.he)ll-nguag~,of"the, para­
graph is plainlypermi~~iv.e ,;/lr1l9, w~ ;;find 
nothing in it which requires a forced CQn-
i!ltl'uotlon:. ;' ;"." 1 'i' ,,; 

, 
'I:,',:~¥,~¥.·l~~":, il!,:I.,/·,~','",~~,;t~J, 'tp~I':'"'ri,,J,,2;,~!I,;'t~: d::' 

i" ,~"" ," ;~: ~ a 'l\Ph,'rc{himself , ,,;Ii , .• 11 v, " I· ,''v f')I!1.J, I ;"Ill ll'~' (:P jt~ J~j3,~., , 
I, hat 'li\h1lt.QQdel{IJ.lillibtlreMa.nualgive the con­
tki\r!tI1'lh'Qll&lIi1ihG1li:li\V;, Q&rtain, rights of review 
n '4~~i~.mffJj~~P:~~~\»tMr(t!i:~,court­
; ;1ntatii:1a:1~iiilst~ated so as to terminate finally 
,.,_IIbl~!I_~,a'&1aih~t'the acc,used Wfth-' 

,Qut, hOWIilV.611v making;1any finding,' on'nis 
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guilt or, innocence.' Thus, if a specification 

is dismissed on the ground that . . ., the 
cohvehiti:g aiJiithority may return the record 

to tne court' 'for reconsideration of' the 
ruling and any further appropriate action:' 

Article,62(a):, U)'Iiferm Code of Military 
JUstice, 50 NBC § 649; Manualfor Courts­
Martial, United States; 1951. ... See also;': ,', 

Manual,supra, para~r!fJ;lh122b1 paM'20~:':':': 
How:ever, these rights don&t g\ye th~ <;pn;i::, " 
veningauthority .the pow:er to review:,.il\~;"", 

locutory' 'rulings made by the ·court wliHe" ' 
the case is' I'nprogress',liI\d'this' iSj'rarril\u-'" 
lar Iy true.Wh~n the 'C()deexpr'e~¥ly:i'~g'U~ 
lates the procedure, as It (loes 'in this elise: 

The re~ov~ clearlys/low:s 't4'atth~ law ' 
officer yi~lded' to tM pressU~e 'oH:he con"' 
vening a uti1.ority. "It i:Vthe" \:ie'tsc!irral' View: 
of' 'the I!>;w officer," he 's8ild'IHtlM.t 'it w:a:s 
not an"'abllse'ofdisc,retI6n,:to, grllnt the 

continuance whe'tl"'tliecontlnuan'ce w:as 

granted."';'I'iTe'Vet'thelesil\ lis' ordered the' 
trial to 'p~oceed .. 'Tn 'so doing, he abdiCated' 

his powers ' to the convening authiltity. 
Manifestly, this w:as' error; Un,ited'States 
v. Self; 3 USCMA 568, 13 CMR 124,' 

;'! 

• • * • • 

70.S; USOM<A: '789, 25 'CMR ;243H095'IU. : Ij-"',;,>;, '1.1,-- 't.dH ,-),t{-;\ 

u 1401di,,:1l\51,:,- nara, (SM. Qtt~~1,"6,~1 A,. pm~tl~l~,f~t1"( ;~I" t~e',.py~,.:' ,', 
of ,0~ta.iJ!~~~ ~,n ,lpent,lfted alibi .~It~ess" l~ 'h~pr~p~l1~Y, aer\lid,;,;~, 
rehM.,1'Init" 'Is ordered) ,'but, b'efoteJitM' i:leeott'd. triM I,fthe' \~hWss ,11i! J 

accl<\tjnU\lJVj.'kmed., -;rd~st: -tlCCl,ts.fll i ~otJ~th#r:~I.,,1.ss:t\l~~ ""'1~',we4ld : 

';l,\i »:t~.l :"'1\ '," (:..::- '.i;! ',).1,:.1',; '<-.,J;:l'·' ,·;:tj 'JI/~ 

,"', ;-~'\:I1'i'j'i_!(tJ'\ ,::.tu;hj',,~,,;o 'HiT .!gld '1'j!~J 

,ilattir'teres-as' he did here-w:ith the law: 
officer's ruling on a continuance. 

'N'o~e. elii.f Juage Quinn, who authored theprlnci­

pail: opl,nion >in- ,Knudson, a-ciually- must -have :,l'evellse'd Ifor_ 

j(g~ne~~l p,rejudice,~~ :for he made no ,comme~tas to_;~lle 

suffic~~ncy of the evidence: on: t1,1e merits Qt,., tp.e, , ca~,~! 

In this respect, Judge Brosman's" recognit~oll': of 'the' 

need" to apply the' 'doctrine of "general prejudice" I~ 

su~ported' by Bound \i~inCipleB of jUdiciala'dminlstra­

tion. :Knudson ~does',illustrate the intention' 'of; the -'CO\'l.(llt 

to protept t!>e law offlcer ,frorounlawful coromand:h)~~r.", 

fe~~nfe . w~th, h~~\.f~n~tio~~wheth~r or not ~h~ ~~.:O/ o~ .. , ' 
cer makes corr~et decisIOns, and)n Knud80n .. the cor~ 

reetness 01 the law officer's decision_ is at least'tltguable. 

In the area Of continuanc~. the Court wllhmbVl"t1te 

law officer considera;ble ,dt$cr~eti6n in : deciding ~be:ther. 

or not to grant the motion. In United St~t~~ 7V.JAq(l,,,,.n~ fO, ' 

the law officer denied the accused army officer's 46 'day 

old request for a continua;nc~ pendiug $ecr~t~~l~l_action 

on his offer to resign:' i'n',lieu of ' trial. The 'Court',' noting 

that the' accused did not Bay when the requestWl1ttld 

he acted on" ,~p,J;>~ld the conviction. The ,Cour~;\ e\tillj!' 

Knudson, :stayted',that $.e Ja.w ofJlc~r, in the illterest' of 

justice, 'cou~d 'have "gr~nted ,a, .reasonabl~ ,lJ6~t\i,~ai(riCe 
but then added:' '''The' question, however,' is' nbt , ... hllt 

the law oJl\cer'Muld have done,but whether he' ,abu.~tl 

his discretion -in'what hfLdid.", 

f. Eff eot Qf ruling. . . ' " . " 

(1) Motion grarnted. U'hl\ ruling iatinlll\ 
and! ,'",n(jnappe8J~abl!l" See' how:ever, 

1,,( ch4pt~~",IX¥~k,infM'l:ri, "regarding ~he 

,. ,",rilihti,~rj))I:~ i(eohVening' authority;, roo 
req,u~Ii1l;jlleOon$tdeJ)atiOn "of, the, igrlll1t 

, ","!of,,8) aeutin,uanee'because, of accused's 
,J I\Jlllisllllteiil', mental incapacity tQ' , IIta\ld , ' , 

,'tl1iail, \ ,h "i""" 

(2'j'Mbfion Ile~i&d.· As an interlo'ctitory 
, de~ision, the d'eilialof a motlon'!s'not 
~eparately 'app~alable; Howe;ver"l~lon 
appeal itiS'hehl to have beeri'imt!vbp­
'er\y deniM the Mahiial prb~ides tftitt: 
"A reheari'fig'shOulii beoFderedJ.'only 

,,', if tre ))riJUdic~'t,P ~lie y~~~t$"O,'I(~,,~ 
, accused can'bectl{ed,tI\el'EllJY.'~'!l ), 

" '.: :;i iUU! "'~)V, 'f!:l:i\".ll.!l:,ii,' jJ ~..",i 

, Quer:1!:A~QllJ;inJl!lll\Y~),f9/,'Lt~~~qtp9IW 
of obtaining lin ide~l:!rreail\libl w:itness 
is, imprOPerly denied: A reheating-Ill 

, QJ;'d" , d, ':,' ~',''1!<,\),;S,~h;\,':''tI<,'''~ 'Aedo\\'dti'la, ,l ,ere ,~\I", I rc~~'lrt\\l, ,~,.,," ,~f ' 

the w:itness is accidently killed. Must, 

accused'# m'Otion~"t~, '41~}l\i~'1;\e~M' 
'" ta;lnedl: ""'i,"), ,i' ' 

, WIl ,1 '/ \::.:~ :, 
:-.i',/ L:J!, ;" "V' '-'1-1<i. " 

, , 
I 
I 
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Section VI. CHA.NGE IN PLACE. OF TRL~L 

i., Gtlneral. ThQugh nQtsllecifically authQrized 
by the,. Manual I'll' the CQde, the.existenceQf a 
remedy equivalent tQ the civilian "change Qf 
ven.ue:'ha~ been recQgnizedat military law, 
Su'~h relief could. be directed tQward: (1) se­
curi.ng a ,forum whQse members WQuld be' free 
frQm,the influences Qf public hQstility directed 
tQward'the accused, ,(2). securing aplaee Qf 
tri.al' where witnesses whQse f>er~Qnal attend­
an~ cQuld,nQt be Qtherwise"~ecpred because Qf 
nQn.amenability tQ prQcess;""ceuld. aPPear ,at 
the tria,I,'Ol':(3) aVQiding'theeffect Qf unlawful 
CQmmand iilfluence. " 

j , ' , 

CQUI:t",See 4 lilar:l'0U and HQltzQf(, Feder.aL . 
Pl'!\ctic,e andrProcedure, (Rules Editil'>n, 
1959i..§, 2@92. • • .72 

Notel ~S·ri.b'h'.la motion is obviousl~ 'a form of a uchal_ 
lenge (t~'>t!he )9)1"l'ayl! :of. :the court members, submitted 
on 't~t:!?nl'EU)ljs,e tha~·: no, impa'rtial :CQurt ca':t'- b.e Il;P­
pOinte!}(/8Jt))in ,the .com,man,c( or .within the. geographical 
are~,~,4~;.i~'A~vill~ap pro,qe'~ure~,. the' in.~_t,ances :-vh,m if; 
should lie' g'rante<l 'are few; nevertheless, the 'reasons 
supp<Jilthlllsuoha 'motlon""'wheh . they' ,ITe e.tabli.hed~ 
wOll'ldlifebm to ,be m",,~ corilpelling than in the civilian 
court.;"il.'/l;e ,ll')i1itarY;)C0l1'~unity, is ", !l'0r. clo.e-knit. 
one;, !is;,qf!ic~v~;h,aY~.~11jt~,to Qe C?I1~fa!'tly a;-var. of 
morale.~nd ,atNud.s. wltl}lllthe wPlmand." 

.", 1,~ ... 1' I r",: - ': ',' "'i. J 1 ,:' "! .":: . '.', 

2.I'ubl/ehostiIltY;'!~; GeriiraZ. 
.' . ; ,I,: 0""''' , 

. There is no 'spedific 'provisiQn fQr a nlo­
tionfor change o~, venue In military law. 
H:\lwever,in,V1)iWd . States v, Gravitt, Ii 
U$CJ.\U..2.j,9". ~1,C~.249;,it was.~ettle(\ 
:that iif .. '.;:\ Gthe ,aac.usedl can demonstrate 
that theCQurt wQuI'd ,be adversely influ_ 
enced. bya.gen~ral atmospher.e Qf hQstility 
Qr. partiaJi.ty, against him; eltistingat the 
place «<i>:f"4ll'iai'" he would be entitled tQ be 
trie<il;;iUI;sQm., othEiI:! piace.'A. .!ike mQtiQn 
may,:b:$.\ml'i~:in.the Federal district cQurts 
U'llcijtr1ilR41lle'lfUaI'Qf, ,the ,F~,de!lal Rules Qf 
C:riminfll\t P~<I$cli:In"',., :Which ,states: 

., 

, ·".:f:'.':Pbe;teC!lIl,llVSllPIl1'lllUotion of the de­
:fiendl\tlt,_~li~sferlbhe Pl'oceedings 
as; to.:him,.tQ\,MQther district ordivi­
,.~iA!n,.\i~i})),iJll'IJnlllt. i@!s!!t/!lued that there 

::!~~i:~~~~~~~~~~~U~j~".lU"l.Where : SQ great a 
ael:enlaanLt, that 

impartial 

(a). UnifQrm 
'.' U8C§ 836, 

"""H,'",' as Qne ad­
ftIt~l!i'efion of the trial 

132L.l 

b'.;;'Rq},itiJ,~rt;q~ iPI1MZ; ,As 'Yith qther mQtiQns 
fQi:aD,~t<iMiaU: i;"m~:e; ,the ~Qvant. il,t\ljst estab­
lish g,viitirilj~i£!lfJthe, ir~quested relief,74 He, must 
prQdilape 'tJjIi11)m/,lnYf.lI:nd exhibits as the supj ect 
mat®JtJQjf!lNI9I}llQtilmis nQt generally $ubject tQ 

,f ju(ii\li~Jy ~~i9.e,~,&'; ,The follQwing factQrs can 
demQII$tllMe',)tM, Il~ed fQr a new place Qf trial, 

. i Qra~i.jea'l!t!'b~llllee<il, ,for new .members. wh9 ,may 
nQt, 1l,Ej;ill:1iJielltiid . byllhe general atmQsphere Qf 
hQstm~Y.:If:(H,;the 'tntensity Qf and timing Qf the 
adversepub]jdty,with relation tQ the' time Qf 
trial; 7., ,(2) the assurance that such hQstility 
wHl not 'prevail another place Qr Qperate against 
metni\'~W'f~om otitsidethe cQmmand Qr geQ­
grarthjb~l" a-rea;77 (3) ,'the' members"imswers 
on v()l~ dir~ .. 78 This' subjective facti'll', however, 
shQull:i'~~Uri itsillf'be detel'Iilinative, butshQuld 
be cdr\sl~~~\!i:!. QP~ectiveiy' alQng wif,h QtHer, f~,c" 
tQrs, (4')' 'tllte assiJr'ance thatacQnt1!luance WIll 
nQt. serve, the PUrpQSe. Practically, ,al\cQntinu­
ance might be the Qnly. aIternative where the 
hQstilitY,js so inteI)s,e aud widespl'~ad.,t/lat it 
WQuid ,'be difficult tQ .. secure an' impal'tiai cQurt 

~nywheE~,~9 T~1.!~ ),9 ~/lI: ~,~~ Q:\'T,n'i~esPread, 
mtens~, .. prl1tpa,~.,p~l?'lptK ,pnTI ! re~~ral c?~rt 
gran,ted an eley~n,!\l?,jIf!\ cQlitin\l~rce Qf~,rial to 
allQw:J4~ att~)J.g~Iit',~ni1~~.R~reof hostIlity tQ. 

:~~~:dJ~:I~J~»I~~~8~~~f:~i~~h~~te b: 
j usf 'C'Qnvicti6li; ,tift: ll.!\"undue delay in trial may 
make 'anyls~bse(IjU&lilbnijljl'osecution impossible. 
FI1r~1\'t~1tb'o!tlll'i!'1.iil'U'Cl!'WoU'ld IlOt be' ai'l'e!tSon­
abte J~~~rM~~\Wh;~$~jdU'ring .such,:'a peJ~io:d,' 
thli",ltOt!\1'SQ'tI,'~eli'laihed' '·111 t ',pretrial "CQ nflnel'rlen t 
fQr the'reasdll!tha~i'he is entitled te a speedy, 
fair< tr,ial'l ,This loverriding requirement Qf a 



~peedy ti'ialhecclIues of less"lfuIlbrtal1ce)whel1 !I.,'To' s~cll~e wltn'esses;' theaccu~ejl'is nlit'confined.:;"'.' <. \';':\'''.,,, .)",,: 'in :,i, 11" .. '<,i, ".:: 
._\1"" ; ,_ ;'>i' ":L''),~}!", ·.',~·~,>·I, •• j/. '::!\;~lWlt;l H'J!;d. ,;rt;;!q'l Lnr,J (.llf~t~'fti:p~; cq..s(3. i, '. li,:c~,R,uli?1gi'i:');hllJaWc otfiqli/i ¥,\ltf~\tlp,f\!IY>QPI~¥llh; II,QM 3~4!lJ}7,;90;l'., 21l,Q),I4:~ 535 (1957)" !l:,.motion. ': :.,) ,i,i, ,.<! .i,i},;", 'Jj'! lw'iJ:'.h'e"aell'US'et\1 i'\iM'ded';Hot' gtlH~; to, 'bM .' 
(,I d" Elf ". f"'f "" 'jlb'm,j ri \:!It:!riti/c' MlitsI'oijfi:(,j(lt~a 'i'JY',h\ltg'eheNlil cou'l't-martiltl; .. i,· /ct 0, ~:~~P;"lii ','l"Jil etc! w!t,bdriw J!lllI'tlrlf~iifiljjfi~ 4lett!ft6H'idf":!IDawMr,Oj"th'8 1,,(1) Motien,de"fiedh'rlw ~H)j~~~'lI:l1j,iY~'f ll._t.i.'ile_t~llfl!!mJ.t)i2]1iDet!el11bet 10cJ.ltory\ie~isip,J>1 JilI)d!mWi~tlp~~ '. ,qilff,l'6ill;jn~~ ~u<il:'J1?:~U~«ilti~95'6i'I'ri . pea:leq, .e'xcIlIlt iWjt,hgt1\~',"Mi~il!?¢qAA.q""-r'fili81~fiWA_If~!.i'iWA\'·'W~i:;i!,.: .', '., i,," . 

of trial: Ev,el), the~~ !\M1'I~~l~rtliY:,'i.~', '. r, '4f'!~ :'~~"i'M~'t!Ifeli 'stl\?e¥-1i1"il'ri'ors, discretIOn, th(j, r~l~ng, willi" !J!?~JP~~ <iff~.~~~WlilCIl:'lt~#ll,l~rl1}\lttdiY:&' a'pJiel~ t.u'Vbed, In examu;nng·tb#, l.II)IV'T9~~ll,,,, 'I g(). ~:I~~'!Riiall '''T'h~'\\¥~Milj;ilg$e 'I~ !J 

',I: 

ruling, the Court of ¥jjlJt~ylihrt~)Ji ' ffll£'~~VN\tr0&Mc~r "e)ll.k\l.l~om~YJjtt t1\:e " has examined the su~sequent C?llQ..1;l~t, ",4~'U~?ir mtili&$l;"'fo'r ,It :Cif;~n8f' ygAtlg '. of ~he, court perso~n"'l and, Sl?e~£~tbrA , J.!=~l!:tO~~iYU01'Y·.'M '#a~l'f'm'tne ~~~ 
'j I" J{'f'f' P ll' t e, 'HIl..,pl:qes ..•. 

'ii i 

to determ1lle tIle correctness Ij~ f\l:e -'" I Mmt'·'r.!".:j'.., '. , I ''',' ,n,'" . '" decis'iort,in' 'iIt{}iUlttJi ~)~)r'v,l)'*!> I\'j,"~!l::r\[·\tc 
. ..... (~) ¥~tion a~'w,ted. It, i~.douW\li tllat:a )dtA~~~~u~tlf&I~·l!ftaiiM~:6'flve1iu'e '1h~d~, 
.. , ""hiw. <I.ffi .. ~er\.p er.s.on\1lI,IY, ,COUld. ,!\,ive'Jpe ily.it .. qJ .. ifJ~~.l\I .. !l.r. ';4ttetlJ~;¢b.!!nS~1',*. a~:.!lde'5V.J~~l., , ,r~l,ef , )(~qll~$te~ ,~!\ this, by. s~atu,te, . out:.~all\!~~:¥i!asill\'1I.· Fllrst, 'it Was' ~.~1hl:ea ' 

.
W.O.Uld. Ii'~,quir. e".th.~ .. ,.,d.i~c~e.t.,.·prary. ,p~r· .".'.· .. 0. u.t.'t .. :l\,~. we'lt .. c.'.¢u~.e!l.'.'S".W'i.·fe'S. 1.1.". efe.~tI.' .. ·fu ..... on,' .. '. (' .. ' ' ,so~al !!)pti~n Qf,lI,·.qll!llifi~qcpny,e,nillg , h~g::h~~;J}~pQ:H'~ht.~*' '~wi}?e~s;riH~~e\' ~ljthRrity oniy.82,Wh~,e.o~lya ~hangll ~~vll'i\le~P\,.e;;~l~Ck~}l~(l;11,al) her ~~PP~I' ',' In the place of the trml IS request~d~ tlOU,lni !1m1~eJ)ilitlJ,!ll"',to:"th~"<lC!lUl1t, such mat~, with no change in court membershiP-tel'sas,tlieiiill~s~d*'>!1talte'Qj>mind duriugJ the 'law officer, foi' the guidance of the 'Iitsll'fOldh~di'~~\lft~~;'ajjdlhls Illleged 'fn. . '.' . couve~ih~ 'authdrity, should < indicate .,.' tentl<)h;,t?X~~f~P~~,t::,§~~li'§.I'y"',WedefE\~~~'.·,, 'the 1 reltsons far 'refusing to praceed ,COUnSI)/J.:Il.HJSlI,ted,,1;)l)l.Lllll':tller.ln'Cest\gll.!, ., with· the"ttial' at-that . location' ·tmless .,. tion of 'other . po~~\bI~ . witnesses. f(l)r th¢·: the' i'equ'e~te'c!l action W'eretaken. If defense living in'the:~hilippines was ham-tl'i'l Cb\\i:1Jf!~ei'sontrel were thefire- peredjfnbt'p¥\:ic1iiaea\W'tIi'e~Jdstirig'dlsJ moved'to aMthersite the erisuingtl'la:1 tante factor!'Iri,tIliI§'ddnnectlbn;'we:hotl!, wou'ld lYe !1.fuere continuation of the for example, that at least on.eofsuch mat· proce~dinis; th",}llnot!on for a change ters ripe for investigation was the ac. inVelltl~)"nItVj'1i'g,been granted," On cused's statement that his civiliaristatils the othernari'I!',ftIVotll.'the court mem- was clarified in .1947 by contact with the 

, ,; 

bership and thepiace of trial were the American Embassy ,in the Philippines-a subject 'ofthe~Iitn(l)tio:!li,' .granting it matter which would lend itself to easy would amount II "m,iatrial," inas· verification were defenSe counse!present,' . much there to pursue it. Finally, the pr!1.Cticac 
be before a . bilityof removal was shown by the defense' 

81 United States v. Cal'tel', 'U,"'" .• ,.to,!! 
supra. note 76. In Federal 

.in .that all the,necessary components for a' 
. lI'eneral court-martial existed in the Philip, . 
pines-save the team of trial and·:4efen~e, .. 

. . On these facts we. find that the IPec,l~e l'ellef. relying-f' ,:o:n:'!:",t:~','~~l:('~ "g., :llnited Stawa v. P 
1'hls, ,problem is discussed In 
"Free,- Pl'e$IJ-Fah" ,TI'ial," 8.6 NS,U,.,."", 

8l,But !l00 U,nlted, States v. G".'''Iti·'''';~ 
(1954')'. 

b'a ACM: '140'66,' LOI'IIl';"'24; ·dM::-R' '84": (m"!;"'''':'<'' 
81, Ibid. d '-<','·',1 ,'- ,'" 

..JJDl~lIfi~. cpl\nsei . a~d whJ!A,;:is 

~=;:i:~t:;~~:~~r;:~~';'!i~~' ,.,' 



subject to change of venue are concerned 
largely with the assertable ground of hos­
tility in the environment of the trial forum 
(e. g. United States v. Gravitt, supra; 
United States v. Vigneault, supra), we find 
that' an additional requisite ofa fair trial 
is that the rights of full and complete pre­
trial investigation and the discovery of 
favorable witnesses be accorded an ac­
cused. Change of venue may be. sought for 
such pUil'p(lse .... We must, therefore con­
clude that the law officer abuse<;l his dis­
cretion in den~ing the ~c~used'stimely m!>; 
tion for removal (If the caSe. to the Republic 
of the Philippines. We recpil1ize, of courSe, 
that as a practical m~iter ~e discretiop. of 
the law officer on thisJiJ~ue was consider,~ 
ably limited, if not foreclosed, by the prior 
denial [by the corw.eping authority] of the 
defense counsel's. written request for 
change of venue (:aef. Ex. A.). . , ..',,' , 

Note •. The board' of :review in Cox concluded that 
fjpraqtic~HY" ~he ,_ia~' offi.,c~r's ,discretion was Ulimited, if 
not foreclosed" I-'by" 'the prior refusal ot· the convening 
authority to gl'an'ta dhange in the place of trial: Such 
a pretrial '~.t.rnllri$tloni though authorized, i. not bind­
ing:.on ,the laW<"!9fl\qer ,in: any ,degree." The law offi­
cer sho~ld.i;nH~{al!~!cate hi. function of making il)~e­
pendent d~cisl~l1s, :on such interlocutory .questions.M 

"PractICall~,"'ffieref6re, he could well have advised the 
conven:-irig"aubhofit§' of' the necessity, for reconsidering 
his pretrl"l: d&Cllliolli . ' 

, . ;~ -I,' , " :" • 

. 4. lilnla,,,".(:II'I~oJ\1m~nd i1lftuence. There ar~ no 
reported IIlilit!\O", Ca~\!S which. discuss in detail 

, ,r, ", , 
,j;"', •. , I:,i{ 

t, ,\,-:t.'" 

: ,f'! fi i": :1: 
'~·l<l'_.li j 

'J,: I fi '. \)d,.·, . 

. • <: j'( ~'O') , '\;r';;! 

;'~" 1;,';' y r ~ :' ,,' ,,' 

'! " '~' [I ",' 

8II140M.,1961. ~ara,. ~~CI:; '\,-'.~ 'I' \,_1:;"\,) ,Ji ,i ,,:' '\, 

8II~l1olte(l ~tatee v· Knu~on. :;\\.,{P/!l(..H ,~,,_,i ., ) ,: '" 
sq:lee Unl_tf¥I ,8ta~ v. H,da'et. 11 US~MA 642",2.9 CM:R 468 

(1960');,;"01( :'04508. 'E.ee;\lld:lApJill66.t'~·J ';,;1"/,' J J", 
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how,to cure unlawful command influence at. the 
beginning of the trial, where the members have 
been influenced. Appellate judicial and admin· 
i~trative action has not shed too much light on 
the matter. In this postrial area the convening 
authority has received command direction to 
withdraw his illegal instruction as a prerequi­
site 'to" convening a rehearing on the tainted 
eaSe'; occll.sionally, a rehearing has been author­
liedonrybefore·· a'different convening author; 
ity:g, The'ultimate appellate disposition of such 
cases" apparently has been tailored to fit the 
,situa~ibn 'of each case, and the nature of the 
unlaWiJlul" influence;' , " ' , , . 

,T:~~se s~e principles 'might be applied by 
the ja,,"'officerbei'orethe, trial begins, but after 
arraignment; I! the unlawful influence were 
local and not too serious he might advise of 
the' necessity of an immediate retraction as a 
cilrldition t,o, preceding with the trial. If it were 

. not~o mila, .then in the exercise of his discre-
tloh he might also advise as to the' necessity of: 
. (1) 'convening the court in another command, 
of"(2};selecting members from outside the 
corrliI)aiid; , 

'11",' 

This rattail proclldure is essentially that pre­
sCl'ibe<lc by, the Manual when the cOIlveIling 
lI-uthOl'itYis the accuser in fact. In' such case 
he must "refer the charges to a superior com; 
petent, .authority . . . or designate another 
competent .convening authority to· exercise 
Jurisdicti(ln." 88 

"'I,M." \ 'J, 

':!.' 'n ,\J' ',; '-ii' 
" 'J,)Ol '.'" ,,'d' 

,''''i' .,1'<' 

j',", ',! , 
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'MOTIONS. TO'D1SMISS'i ,, ',1'; '. )'..' " 
i' <:: ',;,1 i ",'" <>1: "; .-1-(1 .'e",l); ,t" !),l\\~~,~:,~;, 

"? 

. Section I.' INTRODUCTlON , '.', ',LI \!,~. ':,U I, ',,' 

'.:1' iii 
Tile general procedural principles relating to all types of, motiql).s' to . 

dismiss werediscussedinchaJlter.XI, supra, This chapter will discuss·tl'W·. ,,", 
substantive and' ptocedural law pertaining to each particular motiolY .'ttl;., '. , , 
dismiss.' " 

, ',f 

'S~ction II •. , pARAGRApH 6sb, MCM, 1951; LACK OF,J'URISDICTION '. 
, . OVER PEltSON OR OFFENSE 

"1. Failure to allege oi1'ertse;i The 'motion to 
dismiss on this ground can be raised at.! any 
time, even on appeal for the first time,' and it 
is. not waived·by a plell of g\\jlty;,a·.IfJile,lllotjon 
islnitjally granted. at t4e,tpial,the,conv.~ning 
I\llt!)o,rity n)ay diJie~t th~.,qpllJit"t(), ,9vt}I;~),I;I~M/l1 
aqtion, ,asi~~,·rulingqecided.. Plll,leW"a q\l,e.~t!cl\l, 
of law.' If it is,eventually de~idllq,that·j;,h!l;spec, 
ifi.cation fails to. allege all' ·9tI'ense. the accused 
can late.r be tried on a prope).' ,charge. for ~!)e 
stated reason tbatthe first proceedings were a 
nullity.' An absolute application of this rule 
would preclude an accused_who was acquitted 
on a fatally defective specification.,-from clain)-

1 See «lh. xu. 8upra,' for a dlscuseion· of" proper pleading and the 
essential elements to be il.1l,re~ .. \ 

2.MCM, 19151. para. 6Sb. . 
8 United States' v. Fount. 8i naOMA 565. 18 OMR 121 (1958). 
4UCll,T. ArtJcle 62(a) j': ~OM, ·1951. ll'ar"lI,'r\1ph 67/. 
a MbM, 1951, para. 6Sb; . see also id' l 'para. 6Sc I "A person has 

no" been, tried in the senee of Article 44, if the proceedings were 
void"for .any, rea80n, ,su~h; ",e lack of jurisdiction to try the Person 
Or ottense." 

e',u. S., 'Conet ... 6th,: Amend.; United StatElI1 v. Ball" 168 U.S. 662 
(189'6). See United States v. Autrey, 12 USCMA,252. 80 CMR 252 
(1'98l): I 'the 'Oour!)' ot: idtlltary Appeals ritterBH B special' cour~'; 

. mfl. .. ti~l, .cottt'ictlqn ot 11 specification to1.,,?hlch ,accueed 'had llIEjaded,") 
'l'uUty. It authorized a rehea.Hng-not a new trlal-;-for the etated rea-. 
8On' that'. the charles flll\ed t6 state an' otrense; 'Mn:ee tlie allegation ot 
property:,:al~ea'ed> et,q1en' w,a,s ;too v .. ~e1t()' pl"Qtecif t~e~accus,d: frQ~'! 
being tried agaIn tor the' eame' ilharge,' , 
'r:~. 'MOM. 1M1. para.. 'flb.;, chI. 'lXiVI" ~nfra; I' . 
RCf., United States v. Ornelas, 2 USCM,A:9~,:6 OMR 96 (:l~1S2'),:" 

ch, XI,' 8UJ)t'a. . , 

",\ \" I, 

ing 'former je6jjal!dy at'anather trili11'.'If the 
aC6used i Wa.s"lIC'<l:u~1:ted'on the meritsihowevel'j 
this result would flatly contradict the Constitu" 

"ti!lll~l;" p;r~teq~~B,alfalI\st "dou\:)le '. jeppardy:~ 
Even If this were !lot the case, since the cou~t. 
mar,tlaL,at leMt,.i).adhjuliisd/ctlon. Over the' per­
SQlli itwo\\ld. bEi ",/;lic'()utt~(if competent ,Jurisdic". 
tion"" lind I,tP.e doqt~ine, :of V,es j u!licatlO,. w,Ollld. 
p~ev(jnt, '~u))s(jq,U!l'lP ~tri!\!l, ,wr~,pr~p~l;IY. qrawn' 
charge,1,.., ',7' ""i"';; ... !'., 

, i '~" : ,'" '.:1:1 ;' !' ' , I • , 

2. ~a~k o~ .j"mslil~tiQ",! over th~" P~f!\O". a. 
General . . IA Jime P~ ,pe.I':C!l. c~viliansar/l .. \lot ,~Ilb~,. 
ject to, trja\by,!~9).lJgs'JX\l\'rtij\I,Sublltal\~i:ve*, t\l(l. 
qUElstiQIl ,Qf, ,':ilu1i~~cUp~i@:' ,o"~r ... th\!. sery~\).~n)!\" 
can arise \u. ,a. n.Y. t>M!o~,tn.ei i.P~R. ~illlf. eW .. ay .... Si.Thll. ; 
accused (i) 4enies .. tlutt,he wa~ in, tjleservice 
when,the "alleg~Iy;,: C,~t,tedlthe,"'9.ffense, ,(2) 
co~tends : that("th~/;~!f~Il~~,~~7p.~rl!(i,· 'd~r.i'illt'a 
prlQli'.\inl!st~~nt, <: (~l'll:r,gp\l~\ .• ~hat. ~e"has "been 
fin~l,l~", ?isq~I\i'~,~;:'1r.~ :1i~,e.~~e~i~fr. ()l" '(4) . 
assedli ,tp#.t ,,~»~,: ~q~r:!Ila~!aLIS ,imlll1ope~ly 
convened or. constfiutM. 'the first' basiso! at· 
tack on thtnurl~didtlonof the court'actuallY 
goes to the'fuerlts6'i"'the case, because ttlost'ilf 
the punitiv~'articles of the Code define ,the'of­
fens.\! asb~lirg,coJ:llmi~t4!l;lbY "allY' per~~msub­
ject'ib me' dbd'e,"S'Thli' second andthfl1d b~II, 
relate truly tathe jurisdiction' over the' perSon 

• 

I 

I 
" 



at the time of trial and the question raised can members for decision on a "reasonable doubt" 
be logically separated from that of the accused's standards" even if it has no logical connection 
guilt or innocence. with the accused's guilt or innocence.12 , 

b. Evid~'M~ required. Jurisdiction over the .d. Effe.ct of mling." If the motion is denied' 
accused at the time of trial must be pro\V-e,cj:'bYi':'i ~'b,ti~d!~1tseparateIY appealable. If, on appellate 
evidence.!n the record of trial and such juris- review" it is, finally decided that the court­
diction may not be conferred on the, coutt." '1W."P'~'~!ljl;"no jUrisdictio.n ove~ the person of ' 
martial by the consent of the, parties. The t;4@; ,ac.c.used, then the proceedlUgs ,wpuld be , 
e\'identiary requirement mAy be satisfied by 8, "",Q;i(i.,14.;,,:,; ,," " 

stipulation of facts, howev~~;,and such"a stiI'., i" ,Qtutltre:' Serwcematl< A is acquitted of a 
ulation does not amount to an "agreement"., to charge ,of: larceny, committed on an army post 
be~tow jurisdiction ,wher,e none 0fherw\~fjfl"/BG'S:g~s~tlli1!!l)Iclu$iV!!'federal' jurisdiction, on 
eXisted.' , the' 'bll.sil!' that' Ile 'thought the property taken 

c. Burden' of'proof. 'Where rio:\factual".qu~s. 'i0[,y{¥l;~s.i9,W;1l,·)9\l~eN~e)Y:J~e S~fr Judge Advo­
tion exists, a,nd the dJci'siclli isb'asedsolely on" lta~e;lWr~~t1;yAJlt,~,I,'IDi,I1,~\l:Jhat, t\lll'offense was 
a question 01' 'laW', tw¢' defe(ldll.i1t appa+ently 'hng' ,~~fA1m,'!\i,p~lol:;,~JlIi~tmentand concluded 
the burden of persuasion.10 If the evidence is in tp.,!\t tp.~;court~!Ilartial had no,jurisdiction. 15 

conflict it has 'bee.n stated that in resolving the May,tp.~,a'ccused then legally be tried for lar-
disputed factuaJ..qMstiop.,!l, the ,defelldant haJ! F ~~~A~g"ffl;hi?,;9~je~t!?n, in a federal district 
the burden of proof, by a "preponderance of th~,; ,'1," Ub.tM:j "~ 
evidence," although the dictum in Ornelas indi- : . e: WUiVer; Aquestioil of jurisdiction over the 
cates,th~.a!ly,slj"ll;i factual. qQestion raised by P~t~RJ)'lim/ly,t)Qe:r.aii\eqdol' the·.flrst time on 
I\nYll1.\ltion,·JlIbar of trial sho,uld be sent to .the aPll~a!U6', 'i, i ,,' 

·Sect/ort11I. 'PARAGRA'PH"68c, MeM, 19m.1~'$!F~TUt.E,iOFLlMITAT10NS 
. ',) 'i':;' AFt«{J!~h':}H);i', " ,J 'I, 

l.! ~eiteril:l~ S'ee ArtiCle 43, VCMiT; aild para­
graph'68q;MCM,1951; with respect to the 
lirilI'titi(jni <hI.' fifue wi thin wlHch charges may' be 
filed"'algliliistan accused' .. The Codeidi'vides the 
military offenses into three gel1eral classes'! (9;) 
No limitation exists for desertion or AWOL 
comrftt'tttid'iri: time 'di' "'aT; f(iraililnA' tlii!" ~nemy, 
or1i'Or 'mutih'ydr mutder;';i7(~) lI: 'g"lfllar limita' 
tioli 'E!\tf:lfs"for pe~cetime 'deS'ertio'ti"and for 
rel!itfv!ily s~riSUs offense's :'( tW6~ei~~e~t!rlbed lIy , 
A'rtld~~11',9throUgll' 13Z"VC'MF~~i"(C~ a~.-Yeai· 
,).il. ,_" -"", ,'.'. I" (,) ,,', '" _)J" 

'~''u,hlted:"''Staies, "v>Ga't-ci-a, IS: lJ-sCldA.; 88, ,t/f'/:0M:;a.uSS-J j{.19g~'.)'~; -,:, 
10 ~C¥r :W~l. par,·, ,~7g (P, ,676;: c~. lXI.,tilttpr~~.: tlJ r:hf'Hf1,;W'J 
n DAj Pam 27-~ (1958). para. 28. (, , " . 
dt'-l:Jnlted I ~~t'e;$' vS JOrrie1a8i '8u~ra note' 8. "See:<fU'nltiJrr §'ta'&Q tV,tJ 

Ber~ 6'NflC~j ~OPI':~O Q,M1t 8~fr (.1966:)., ,,:n:·;i,:;, ',r!Lcui! 
is.See ch. "XI •. sec: ,V. 8!1pra, ,as to ,the"c1nvenln~ .,aut~brlty's 

pot\le\$t<:l'dll'ict1t-econslderatlon 'ot ,th"', 'laW officel"s riillhllr gtl'RbWhIB 
th~:(;:t:'·;~~t~}v. f~' j ; 1," ,(~' (.. 'U )"'j1.';~?V't(;Ofl 

111;:atcM'.::',t951).li:lr~tfi, llt'a} 1{ ,'~ l"-',,'v[ HI) H,,' w)Jd 

~eld-F~'~"J?' '~B~Hi'''-'>; ,,' '. '-I~,q h) .:Jr-i~i:)i :-;:,~l c! _:."rflog 
l~UO~i~ ;Al;.t:"48J'{a)',, '" .. ".' I' 
·U!1!l'f~JA.'ftf)43',(b,)I) < -',} :'1\: (", _1"U'~J~ ,),ij, ~lf.' 

ljtt)it~l'~t~~~1f}J~ j A~It!,~ \{, 41 :Jscii~~-:' ';20>";~: 'd~~;' )220" :{1i};i7ri: 
[.ttidit~:·'QU\"rihfl&fs's:'titina-H-I'{~I"~·)'i'-; '.(:iff!'" "00,_. ~~_dJ (J H~IL 

~1:~~f4~,.'I "lt~'f "-~'!l/I, m:fJ.'.,.L:",i"~' :, ~-~ :' nj V!~~'I.l :lJn::,'; 

limdb!t1Jiol1' "for'/any 'othl'lr offense. This 2"yeai' 
lin:1j~l\ltltlh "applies Il.lsot6 imposition of noil·" 
j,udiciltl' ~u'nishment.19 . 

i~l"Tim:e"OfWar." a: Commencement. In dEl-' 
terlttfifing:(W'Jiren tli:e statute' 'appHcable to'd'eset'C " 
tion' or A!W!OL' I'll suspended, "in', :time'ofwal' ;" j 

the' Court Of'MHitary' 'A\'lpeails' has' applied the I 
"yardstick of practicaJity1l in Idete:rmi:nfn'g that' 
the suspension begins on actual commencement. 
of hostilities,e.ven, .. witbQllJt ,.a . .fQ.rma\, ,congres­
sional declaration of hostilities:20 ' This is be­
cause the intentoJl,the'4tatu~;ysuspensionis 
t? proyid~ a'\t~~ttfll\,~'{~~~Iu'~tailt· wat,bQ'illl.d 
recNuit'SI,·,as,owsil 'IIS' nolhilombat deserters, ,and", 
tlrMlripen~at'e'':I'Ol'''ti\'ij Inffi~ul'tfes of llpprflp.ehd~ 
iul!' ll;i;)sente\9$! dUl'ilJil~l!~rgenc:y. war time con~' 
dt\\If'A':I~J~t),\Jt:;:f'e!\~Qi1ii1g" .the"CQuvt· 

~;t~!~~~~tli~h;~~i~e~n~~,f;~;i;~~,: 
reGrMIf"lW!Ilf"W!is"MIrtm:lttedirt: "tim~ 'ohvar':" 

'" ',' '",. ,j",' ill'" I."", 'f;.\1 

so as to l'endsr",in8lPp1icahle "the, three'" year 
sta'1!d'lle 'Of'l'ffuMti6lis:~1 . " 
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