. -. As to the third. question,:the
. court. stated, “. ... neither: party

. .may. inquire concerning.a court-
‘martial member’s view. of .gvi- -
dence to be presented at trial or

the weight which the member

~ would be inclined to a.ttach to it

" or to any witness who mlgpt.
' thereafter appear v ; :
“ijally, the court stated thqt the:

" [fourth] question asked by de- -

.. fense. coungel in. effect  reduired
.+i .y . the court-martial member to state
e _whether he. would consider: an
s oo element of the offense an aggra-
.y - .. - vating circumstance.: . ... ‘Here
-~ again,: defense counsel sought to'

_probe & court: member’s mind for
1mponderables that are unknown -

until all the ev1dence igin. ...

o But,in. Umted States v. Lynch,?® the
i, . accused, an Army.lieutenant colonel,
.- pleaded guilty:.to .AWOL,’ larceny of

-$12,068.57, -forgery, and - making a
... false. ofﬁclal statement Before plead-

R R S| r{.'_ R

1 Manner of makmg challenges for cause.

.‘_szme Challenges should: be made before ar-
'-»raigmnent,' but: challengss for wdaxse may be
ipermitted at.any stage and willbe'permitted at
. gny-stage, if the challetiger ling exercised due
b diligence:or if the challenge is bavsed on grounds
i 1 through B e i s

b New ’members Tlmely opportumw will be
g1ven to challenge every ‘new- member or new

(t 2

: ”9 USCH.A Bes, }26 OMR Boq (195,85
.' “Sapm note 27.° ..
' 10 {Infited Htates v, Lynch, qum note 23
o AUMEM, ’1951 paru ad -
“’lbid '

T
L éhgllenges. s

M MOM, 1951; para 62h(1,)

U, pape, 62R(2).

wHFadfn,crisza S ¥

. % MOM, 1981,..para.. 82b; but. s6e Un{ted Stnuas v. Parker, ¢
b 'USCMA' 474,710 CMR 400 (1955) where .Iudne Latimer stated the
¥ law officer has' the: d!sqrottdn to conduct ‘the éhﬁﬁﬂhatlon ot the
| members, :

m'Mcm, 1951. para. 620, anh(n), Prdéedu(iuide' K aom

NI
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| law ofﬁcer Be. The Manual -howéver, does: not-

”MC“ 1951 para 620 See aectlon 'V mﬂ-d au 0 pmmptory

ing, his civilian defense counsel placed

the president of the court under oath
and- asked him if the accused.were

. found guilty of the offenses.charged
would the president “feel compelled to

. vote for his dismissal regardless of the
‘mitigation offered by the defense.’”’
... After .the.president .replied. that he

coet oo woeuld, the law officer prevented fur-

v ther inquiry along these grounds. Sub-
... sequently, the president stated that
he resented being put under-oath and

.. .&lgo that the other members may. have

~ been influenced by defense counsel's
T 'vaw dire. The Court. held that the ac-
cused was prejudiced by the law. offi-

S, cer’s curtailment of the woir. dire, The

materlallty and relevance must always
be consudered to keep the. examination
in boupds, they should be interpreted
'in & light favorable to the \accused.
The questmn put to the president, far
“from ‘being, ‘hypothetical, _merely

- summed up the offenses of whlch the
accused stood ‘charged, s

Co b

Sectlon IIr PARAGRAPH 62d, h, MCM, 1951, CHALLENGE ‘PROCEDURE

purport to give the right to challenge g .new
member peremptorily, if the r1ght has been
prev:ously exerciged. .

¢. Order of challenges Normally, each coun-
sel makes challenges 1mmed1ate1y after ‘he has
had an opportunity to conduct a voir dwe exam-
{nation of the members—trlal counsel ﬁrst fol-
Jlowed b.v defensea” 7. ehallenge may be with-

H&Hgﬂgﬁrwﬁ?f '%;IW neaaon LR

”l’til lf!ﬁ,ng“&%ﬁ& éallﬂeg am Gene'ra,z
ame «allowed to present ev1dence and
.m]\f :, ‘EL, @ r1‘8‘1 r’u’lé 8g" Whlch al]ows

\gﬂu’e’ﬂﬂa

. tﬁe Wd&ad}o cond‘ucb the woir dire examination

of the juroy ‘_imself ‘the Manusl gives counsél

‘a right to conduct the emeation bhem..
malves Mo e

b. ‘Re mzred* a,ctzon when go*ounds dtsclased

iy Manu,al b ! prov1des that ‘where. an-undis-
'puted challenge ‘pxiste” ‘on' the” firgh* éight

grounds, the. person will be excused, forthwith,

8

" court citing Parker, stated that while.




i amd; if it.is: manifest that any other challenge
» will beunanimously: sustained,.the law officer
~-may excuse the- member ‘‘subject to objection
« by any member of -the Court.” ‘The Code pro-
~.vides,; however, that a.member. will not be
~:exoused after arraignment except, inter alia, by
" challenge,®  that the law ‘officer will nof rule
v‘upon-challenges,® that.the Court determines the
»validity-of challenges 4t by <a-secret written #
- majority vote, with & tie vote: -tlisqualifying 4

e

. Cowect procedme as determmed by the
C‘ourt of M’zlztary Azipeals In Umted States v.
Jones e g maJorzty of ‘the ‘Court of Military
Appeals dec1ded that' the,provmmns of the pro-
cédliral gulcle of thé Manual 4 ‘dithorizing the
“law’ officer to exciike a tiember forthwith, was

* equWalent to.a ‘challehip: 'sustamed w1thout vote
““ahd therefors conﬁicted with Artlcles 41, 51(a),

v ahd 52 of the' Cods’ requmng the members in
every tase 10 votd'béfore a meémber could be
exaused 45 T is Holding has 1mposed several pro-

gedural ; oblems "As 'stated ‘by the dissent in
'“fonés, “’él)/hen 1t 1s mamfest that the court mem-

PR must e excugéd; it shotld be ‘unnecessary
by R eotirt; to’ eflgage in' the empty ritual’ of
" thking aformsl vote to determme the validity
“ of*"“the ‘challénge.” 41 Although the Court in

.‘d:}

~Fones - Teogtiidatsthat this: “harmless error”

;}y&‘f’!f(’.ﬁhamt um § M‘“K‘ {my originte
n% }Sy fj(ﬂ 1“‘{}“&““12 t? chal
. Wmﬂﬂidﬁ#ﬂu&m eea,_

voMs qn; im”’)?l e
+:whish; ‘hy: tiaploatlo i
or. United%gauﬁy V. Aﬂ f M’g’ ;
_f 8 majority of the couri ;appat
iauthority: could dplek ol
memhﬁm fory kool amﬁg gﬁﬁp Bt T
-4 Tri: prmctive;: howaver) uranﬁmmm*t_ ;
not troubled, by, ethiqal consl’ijqrggioppr‘w
lns of Jonea “In’ order/ to pre\mn Ilréiu
" Pl ACM 17411, Caok, 81 YOME:; 601
Q\z‘éanson. 25 OMR 822, 83K: ;
Mbu, 19 1, Dars. azh (ﬁ)
mm DEPA{E08R 12), L : :
" 518ga DA Pam 279 (ms) ' para. 16a; 'Uhﬂ:ed Statﬁi’*wm
. ﬂwm nota 44, L
i LUOMT A, 41 '
A %f United Staded v.

d. pam 1d(1)
?’ht.i 1>ti-h ok (4),

BEFTTR

tor'a law officer to excuse & member summarily,
it ig ethically: questionsable whether a law officer
should be forced td'commit deliberate harmless
error where a court’ has erroneously denied a
challenges“ e
1-1 o \ . Do

8. Contest on challenge a. Burden The bur- |
den 1s on’ ‘the challenger to mamtam the chal-
lenge, but courts should be liberal in sustamlng .

' chhllenges 49

bsiﬂulmgs a’/wmg contest Although the chal- |
lenged -berdon -takes  no-‘part: in:the hearing, |
unless-.called upon: to. testify, the-law officer
-(or: ;president. of & ‘special’ courtsmartial) con-

- ‘tinues:to rule upen interlocutory questions aris-

1ng durmg the contest.on the:challenge.’

e In _:_trucMon.f:&nce the members of the
cOurt-marma;I (exgept for the president of a

. gpecial;. cour{:—fnartml) may no longer consult |

the’Manual: they should be instructed by the law

.-officer " (or 'president  of the -special court-
?amartlal) on’the law and procedure for dispos-
mg of the. challenge 51 B

d Delzbemtwn and 'votmg by members

(«],) One ehwlle/nge at o time. “The court ]
shall . .". not receive a_ challenge to ]

. .. more- than one:person ‘at-a: time,” 58
- These provisions apply with the same
~force where two. or more members are |

.~ -subject ~t6- challenge.-on .the!. sarie |
. .ground; In this:situatiot, it is Iegstlly -

. -correct for the' onie: clisllenged person |
to vote on the challengd' of another.ﬂﬂ 1

;;Delzzbemtwmand eotmg The vote ia
Vel Lo -;-=.conductecl sin closed .gession oh : ‘secret
n ohy Wmttenrgballotu&ﬂﬂ Isi ({le’cérmined by a {
";ﬁ%o"“ty"__@ﬁg 2 tie, yote dlsquallfylng 1

! _iperson’4 The ' chal- §

E‘J‘Q«t part1cipate in |
Bare quorum ex1sted ;
c;l}a‘llenge the remaining |
3 "Vofe, on the challenge.of |
I‘f hoWever, the stigtain:
lenge Te uces he: ‘mem- |
'um the‘cOurt ’,tnust :

wif$ 'm wﬂﬁ

(f‘f" .

P ousias. Bisuine e ﬁ'rst Z"
Daieidv Ao 1
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- eight grounds are ‘hased on.either

statutory disqualification or ineligi- .- @

| . - bility, requiring the challenged person
n  to be “excused forthwith”—an im-
proper denial of such a challenge,
where accused pleads not guilty, will
probably result in reversible error,
without regard to the compelling evi-
dence of the accused’s guilt.’® In such
a case the poss1b111ty of preJud1ce will
probably be presumed. If undisputed
grounds exist under paragraph 62f(1)
... Dack of qualification as a law officer
¥ . .. .. or member] or paragraph 62f(2) [not
: appointed to the court], the improper
. denial of the challenge might consti-
tute “jurisdictional” error.® If, how-
ever, the grounds go to statutory
ineligibility, as distinguished from
statutory disqualification, the denial
"of the challenge will not render - the
proceedings void for lack of Junsdlc-
‘tion.®®

# Hee TUnited States, v. Renton, 8. USOMA 607, 25 .CMR 201
(1858) ; of., United Btates v. Mocre, 4 USCMA 875 18 CMR 240
(1084).

" #In Uhitad Btates v. Harnish, 12 UBCMA 448, 81 CMR 2o

. 1..(1081), two "members” of the.special court-martial were interlopers,

N pince not appolntsd to the court which trled .the accused. Chief
1 Y Judige Quinn, in & three-sentence opinion held that the Odurt was
| © lmproperly constituted and “the echarge. and lts specification are
} ordered dismissed” Judge Ferguson, concurring, stated that “the
F v procoedings’ against accused are a nullity” and that the ‘‘egregious
{ . nature. of the error. srgues againet subjecting Llm again to the
b Harassment of gnother iricl .
pear, therefore, that:this' ground la jurisdictionali In epite of Judge

! :;'Farzu.eon ® use of the térm “another triel ** however, .it is apparent

| ““ithat the Court in Hgrnisk 8id not ‘treat the error as *'jurisdictldnal”:
E A the court-martial"hed truly dacked jurlsdlctlon qm- the oharges,
[ the Court would have ’h@d ‘no hmle of puwer on whl:h tu order
J1‘.1'1« oharge dismhisied.

‘The, error of .Jack. of appoinf,mant ahquld.. sl\'e‘ Tigé tp. gutomatic
reversal nm‘l B rehearinz, 50 long as the fj t t.rlal proeeeded upder

i 4.t0 & fair trial in agcordance. with the Gode, 9 hag
L “'prived of that rln'ht by being trled by u.ql?edu:-l;..'no"}:hﬂrr PP{H ‘dne
| .the convening: duthority appointed. Osmpdre: oddody oitell M note
. ,,16; United Btates v. Greenwell, 12 USCMA F60, 31, OHE w19A1)
| ' {mémber absent withdut bei'ns ‘éxoused for good caube ¥ eotivening
f ) authorlty) i United: States v. Allen, § TUSCMA: gt 18, ﬂuﬂa{so
- (1966) (convening euthority's purported delegatiop of” Pg
 {axouse memberk) ; United States v. Robbrta, 7 USOMA 322. ?’é?‘R
;i112: (1968) .(charges referred- to.trial iby pereo)l ptl;er*;the
£ vening suthority). See also United States v, Gpodaon, 1 u
| 208, 8 CMR 82 (1952) (appolnted trial counsel unmguallfisdLitdfd
reversible: error, the accused not being fundumentel.ly entmed to
: have the .Governmont’s lntereete well represented).’ | | .
i - i'siBee' Unlted States'vi Law, 10 USCMA m. ‘84 EMR g
1.0 MOM,. 1051, para. 62/ (J8). & . L. SO R
| < ©United States v. mch,mond 11 UBCHA ;42, 28 cMn sgs (19&0)
E Y d g Busch, Laid \dnd Taoeios tn Jury Trials (1040). wt ig0;
§ “Unlted ‘Btaten V., mosﬂde, 8 USCMA 480;: no oun. 148, (1988).

| (AGO, 10004

. " [(Emphasis added]. It might ap-.

+1 bolor- of: law. The ‘essence of ‘the arrer 1¢ ¥hkt thu Avcibad: {5 entitled oo

k) HY 5 hu‘tlhfim
oy deges !'th

- (2) ‘Grounds 9-13. The grounds set forth

in paragraphs 62f(9) through 62/(18)

oty .are. facts “indicating that. he should

(e . not 51,1; as. a member or law. officer in

o " the interest of having the trial and

~subsequent proceedings free from sub-

.+ 8tantial. doubt as to. legality,. fairness,

and . impartiality,” & The ultimate

question, therefore, to be decided by_

. the, vote on the challenge, is whether

phe chagllenged person, can. try: thqicase

" fairly; admission of ong.or more of

. the facts listed . as grounds for

. «rchallenge  under . panagra,ph 627(9)

;.,ﬁ_ through 62]'(13) thergfore, proba,l;ly

_,goes not require that. the challenge, be

e sustamed if the 1mpart1ahty of the

. challenged person. s otherwige,, con—

cqaded.“_z If the challenge is, a8.8. matter

of law, improperly denied cmd if the

. arror is preserved by a proper exergise

“of the accused’s. peremptory challepge

[see Section V, infra] then it is still

an undecided question as to whether

the Court of Military Appeals will

reverse in view of compelling evidence

of guilt, or follow the general civilian

practice in this regard. and apply the
“harmless error” ruless :

(8) When accused pleads guilty. The Go_urt

of Military Appeals as. yet has mot

- decided the effect of a guﬂty pléa on a

prior erroneously denied cha.llenge.

[Notwithstanding its- declsfon ~in

United States v, Lynch, suprd, where

 the Court. reversed the.findings based

" on aeeused'swguﬂty plea after-the de-

. fehsels! challongd.aid, Motion, for. mis-

o "- Arial hadrkbeewd'enied‘ ‘Nevertheless;:it

s aoamnl AIHORY, 69 el thit the effect of

oan oo suchie: plearwould be to waive a mem-

o) ‘i
“‘ ‘f\‘ “Nn

hberég{..wmeous.» pa.;tlcxpatmn 4n - the
f""ﬁr,tdmzsﬁbut notein: th@sentence, if the
Liﬁc,atlon 1a” bpsed -on' the. first
& hit ﬁgl;oﬂﬁdg of the Manual, "This has
bee the effect accorded the error: of
nondlsclosuré of such krounds.ﬁ.‘ If the
el qhallenge were ‘based on ‘tHe other
ur_@ 1 agmunds it-is . problema,tlcal whether
‘ ‘the cort will look for speélﬂc‘ pi'eju-
dice., oo o ;

! *89




* pbint bnly 4

In: Unitéd, States ;

MHeipation byithe apy
Ky rahearins S Unite
*{1962) (coniven mi dui

_UscMa 224, 30,

L Uritted Stated!vi My, s 08O
+-™ HeeUnited Stnten »‘ffx’MﬁP&ﬂﬂ WNI‘A 4

“rigame ease” Fas L thdt
* OMR. 566; (1886).;

.- Seetlon IV, PARAGRAPHS 62f, 63, 64, MCM, 1951, GROUNDS FOR CHALLENGE
o FOR CAUSE OF THE LAW OFFICER AND MEMBERS -

o 1. Not quallﬁed % There ‘are no Court of
:Mllitary Appeals declslons concerning disquali-

ﬂca’cion 68

- 2. Not appomted to court.®” This ground may

'cqnst;tute “Jurlsdlctional” error. 68

‘8. Accuser.® There are no Court of Military
Appeals decisions directly concernmg- this dis-

' quallﬁctttion (L

4, Witness for the proaecution.’” The person

"does not become . a w1tness for the prosecution
‘until' he' testifies; ‘at which timethe Manual
“vequires him to be éxcused.”2 Therefore, his par-
‘ticipation prior to-‘the introduction of a prese-

cution exhibit béakring his signature is not error

- ~provided “he' 'had no recollection of signing

the doctiment—on the basis of being a technical

'Wltness for the br‘osecutidn 7 Where the person

. P MOM,. B,h p.nru pﬂf(l) .
“‘But Aee qy ?}'tea 6, 59, It ia the Governments duty to ap-
Wl SPROTE to’ thé court, ‘and siirely, as between tbe
nceoused and :the Gavmmani ‘the: Goverriment 18 in the best position
to a.acertain w];i h persons are qualiﬂetl
o ig., pais. "?395(2) T
69 Bdet Unitad) Sfkibe ¥l /Budilt, 1 USOMA 603, 5-CMR 81 (1852).
Haipish;, 4iprs, npte 59, the Court voided the
nvlction where two interlopers participated
P sugris hﬁﬁe 59, and United' States v, Btevens,

special court rti%

ad “‘mem ers

+ 10 UBOMA: 41.'7, 42*9*31. 27, OMR 491, 40405 (1060) {(concurring

opinion of Lntlme &, a; to. dlspos{tion of case)
© mom, 1951 aré’ s
10 Phapd. ‘ﬁe, ihow‘oifér* BPT ‘Shialogous enées holding such par-
rx u%pxpatigally .reversible error, werranting
itan: W G?Fdon 1 USGM'A. 256, 2 CMR 161
i’oyfl’ﬁvhﬂdlwa Htates v Moeller, 8 UBCMA
276, 24--OME 88, (19 ﬁgf_({umpw) ‘Unifed . States v. Meartineg, 11
g tenareter). .
%(d) (z)

e para. 'B'

'53._.23 GMR 877 (1967).
B 16 OMR 240 (1954).

“MG#@ 1951' nga,ﬂ;, 3"&) % -E,H lu\ 3. :

i The qa.ae of an ac_uo o IBra proceedings, ia the
?ﬂ ;1 rg”g 89&921 | MacDougal, 22

siog Faetie wdi g

FUE, 190 IR0

™1 USCMA 224, 2 ;
8 USOMA 450,24 OMB,M0(0BT) oop i
" ® But ‘merely forwurdhz ﬁ%{i o M'o erime doea. not
conititits one’dn Miivestigatihg’ “offlgg. Iy k&‘lfgm'lw Stptes v. Ed-
w 4 USCMA. EQQ. 15, 9 (1
“ﬁb , 195:{ Dara. 62/ &W' %}B?ﬁ“ ?%}m oty
# CM 847108, Zamarrips, 1 oMB 492 (o). woll:

4:0-

=90

- prosec

B actually g tiﬁes, however, a different result
ywotild pro ably follow because in that case the
: Iikelihood of prejudice to the accused’s rights

‘is g‘réaber Paragraph 627(4) ‘of the Manual

’ requlres excusal forthwith 1f ‘it 1§ established .
 that the member will testlfy Paragraph 63, on
thefdtﬁer hiand, states that: if at any stage the
 pérson‘is “called” as a prosecution’ witness he
* ghall"be’ excuséd from further participation.
~'Any possible conflict between these two pro-

- %isions," -
' ﬁriﬁe"s may e resolved by considering the duty -
" diséiose possible d’lsqual‘.l‘ﬁcatlon if neither
thé pétidon nor the trfal ¢ounsel, during the

48 to-'the- tite the disqualification

normyl’ cha’llenging' ‘procedures, realizes or in-

" terids hg.t the petson be’ called a8 a prosecution
R Wltnéss it canno”c be “said, until he is actually

cﬁlled'-’ that'he “will” Pecome a witness for the
ution 1 When he is “called”, however,
hé“should be'subjected to woir dire examination
to. determine what prejudice, if any, resulted
from hls prior communications with the mem-
bers or 1n hlS exammatlon w1tnesses

5. Investlgatmg Officer.™ Although: the Code

does ot ‘define “1nvest1gat1ng officer,” the
" Manual, definition in paragraph 64.is- broad
"enOUgh to cover practically any personal-in-
“vestigation—of any aspect of the . offense _
' cha.rged . The decisions. of the Court of Mili- -

tary Appeals seem to favor this liberal applica-

“tion .of the Manual provision when applled to

mehgiblhty of ‘a law officer. or a member In

"United States v. Bound,™ for. instance, an in-

formal investigation by an oﬁicer ‘on’'security
watch was held to constitute him.an “investi-
gating officer” ; in United State§ v, Dyche,™ the
Court did not refute the: appellate defense coun-
‘sel’'s contentmn tha’t a, men;tber Was an investi-

gatlng ofﬁcer becauee prror ‘to' ~trial he ‘had |

.88 to., whether or. not
# I‘e 'ased from pretrlal

6. l'la.s aci : qgl;?‘g'fhls dlsquahﬂcatlon

' erlses fro .actual%r presumed 81, partlclpation

qoﬁnéelf "f‘of ‘quﬁér g dé during any ‘stage of

.the pno_oeedq;}g\cﬁng,cludlng the pretrial investi-

“AGo 10004 . §




_ gation # and the drafting of the charges.® The -,
disqualification may be expressly waived or.the:
effect of the: erroneous participation’ on.: ‘I:he'-.-:
ﬁndmgs neutrahzed by-a gu1lty plea L

, Former member.ﬁ‘ There are no 1eported
cases dealing w1th this ineligibility.

. -8, Enlisted member “asmgned” to the same
unit as accused.®® This pertinent.provision.,of
the Manual does:not seem as. broad as that.ef
Arxticle 26(¢) (1), UCMJ, on: whieh it is. based
and: which.provides that an enhsted memper . -
is ineligible. to serve.on. the court if he.is a.
“raember’ of accused’s unit at the t1me ,qf trlal _
Pre-Code interpretations of 'the word, “age
signed” excluded those.on temporary. duty to'a .
unit, whereas. the: word: “member’’. should en-:
compass individuals in that category. This-lat-
ter mterpretatmn would be more consistent
with this prov1s10n of the Code, enacted to pre-

" vent ill:feeling among; enhsted men. as a. result
of ‘one of them" sitting as a member at a court-
martial. Where & member is “assigned”. to the
same unit as the accused, the fact: that he is |
only asslgned to a unit for admlmstratwe pur-

| poses and that the unit is ‘extremely large does
-~ not make the member any less 1ne11g1b1e I

B’Unlted Statea V. Hult, B UBC,MA 224 24 CMR 34, (195‘7)
Accused was ‘allowed’ ‘o walve ‘the ‘metmbei’s pllnr partlcipation as
hin defense counsel at the Article 82. fnvestigation. - .

5 United Htates it Raxton, -4, USCMA a0, 201 CMH 201 (1958)1
Howgqver, the. .majority of the court, hes  held that such, dlaquailﬂca— )
tion 15 not “jurlsdictldnal o nd thide mh} et expieasly twaived--
sinca 1t Gffeots  only: “eligthility - Seet United «Statea tv.: Law, 10
UscMaA ?73, 28 CMR 139 (IpB8). Judge Ferguson dlanenteﬂ and
would' apparently hold ‘thé ebrol td ‘Bejibiddietionnl" 56 Toast 14
_ the eangethat: the a¢eused ; should: inot;. .né iyt ioll

errof—even, EXDIESBle-—fOI' Tepsone of uhllc policy n

AL .

W UGH, Art. B85, Sea MOM, 1051 parb. 837(18)"veuprding the

law officer’s Kaving’ ‘acted’ 8 auch bothat-the ortklial’ &frlal anifiikhe’ 9"
' rehearing. . . ., SO sy \;-m-p‘, i

= MCH, 1951, para.. azns)

oM 393315 Swtt 5 CMR ﬂss (1953) See alao ¢

¥ MCM, 1051, parh.’ 62/ (0)! e 5

®-gM- ‘s4gd08, ‘atrawbridde, 21 OMR Py (!1956)4 Hee
8106, Geatner, 14 CMR 822 (1854); In, Str,awbﬂdga the ‘? d
judiolal notice of: the xecord of trial of the nucompllce but
to consider/ah affidatit of the: riéribei Whetein be stated thkfih b

not .assoplated the two, capes becauae of. the. time . lnter\w
the trials and because ‘the present accused had pleaded £ - )
Poard stated)- “We view the, meanidy bf¢ the phrase in’ g dbb' ¥
{in- paragraph 62f(9), MCM, 1951] in the asme light as a gimilgr
plnqa,e Is . renr,ded in Altlcleq_‘ﬁ(c) Bll'ld 25(:) of the Code. Tl‘h
hmaé“t’lie bafie cpast hhs, hbbn, held to° mean’ the'khmd T dse o 3
| alosely! velated .cdse; involving an: Recamplige. tied %enwtﬂlr. tmémf,,;
thrggu aglsins ot G -

- o MOM, 1981, m:,x ezf(io)
wAbld*mn" BYaRarh 1H b

]

' kauragne

9. Forwarding charges with- personal recom-
mendation,’” Boards of Review have held that
forwarding the case of an accomplice with a
personal recommendation . as ‘to disposition . is
the sgme case as that of the, instant accused

and a failure to disclose such. ground for c¢hal-
: lenge.prejudiced the accused as to the~ sentence
:, where:he pleads guilty.®® .

R

10. Opmmn as to the gullt or mnocence of
accused:® a. General. See also paragraph 62f
(18) of the* Manua], for “examples” of “any -
other facts” raising doubt’ as to the fairness
of -the" proceedmgs, Some ‘of thede examples
sediii to overlap ‘or be included in the ground
of .1ne1*l’g1bt11ty get-out in paragraph 62f(10). -
Thisparticular ground for challenge /is” also
closely related to- the: preceding ground; :de-

. scribedin’ paragraph 627 (9) of the Manual:

ifa member Hrthe law officer has recommended -
a trialy thén ‘ihdoubtedly * he has formed: and
expfressed at’ lenst'a tentatlve 0p1mon as to the
gullt‘of 'che accused

b. ‘Opinion formed a,fter-the rece’vﬂé of all .
evidence. The' “opinion” referred - to is one .
which is: spreconceived and‘‘does mot apply to
that based upon the evidence properly cons1d__-'
eréd -in 'the' case; For example, in one case,® -

" at the close 'of the defehsé’s case, the defense’s

perémptory- challenge was properly . denied.’

Thereupon, defense counsel challenged the same --
member for cause on the ground ithat he had
formed & “definite opinion’ as'to-the guilt=or

: 1nnocens'e of the accused. On:#oir dire the mem-'
. ber tostified that -although he had<formed-an

opitiion 1 (1) it 'wias - fiot: ﬂprewn‘cei%d but: was
baged ¢h- the svidente roceivedvat theitrial, and -
(zwﬂe Shudinot icloged: Hid imirtdito-the- reeeipt

1., of Bhiistherveotends which-nitglit be received :

Oyp ?ﬁ?ﬂé@ﬁb“} Tldtehallenige was’ properly denied::

. It would be ridiculous to expect-

coumt memhens to . listen - to,nthe evidence

whén présented uninfluenced by the Cross--

cunvents of seredibility or- inerédibility at-
tendantion the various itemis’ ‘af pmof The:-a‘
maintenance of such ia. mental vacuum by .
epeh niethbet during thel presentation of -
evidencé would "constitute a: gtanidard eons:
trary to human nature andy further, would:?
be artifictal - to an extreme Fust . What 1. .

l=h
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required of a court member? He ‘must lis-

ten and evaluate with an open and impar- -

tial. ‘mind the ‘evidence presented, the
arguments. advanced, and he must. ultis-
mately render his factual determinations
on the issues presented in accord with the
rules and laws governing trials by courts--
martial, including proper. instructions -
given pursuant to Article 51....

N

e Effect of Precenceived opinion where evi-
dence of impartiality is received at trial, There
are. ag yet no reported cases dealing with the =

effect of a denial of a4 challenge based on

grounds 9.through: 12, where -the grounds are
disclosed and admitted, but.contrary: evidence .
ig presented at the trial tending to show that -
although the. person may previously have been ..
prejudiced, he may -have since become impar- ...

tial; the .reported cases deal principally with
the effect on nondisclosure of such prior bias.®

In a case where. the member. does claim that.
he has an open mind, despite his pr_etrial pre- .

conception, and where such an assertion is not
unreasonahle, it is entlrely possible that it will
not be held ervor to; deny. the challenge. In this

respect, itis-signjifieant that the Court of Mili-
tary - Appeala.in, guch.p disputed situation has
upheld.the denial of a.challenge of a law officer

based on.parhgrabh. .82f(18). of the Manual,
where he. anM;edJy ha,d ae;ted;as tr1a1 counsel

.....

tlallty 02 : Ba,mg‘ngnh 62]‘({[3), by 1ts express
terms menelm;ﬁnmerateg,“examples” of what .
facts - may, tadse-ubstantial, doubt as to the .
fairness of Shéyprossedings; The “other facts”
which may. likewise,yeigesuch -a,doubt-—which
is the: ulhuna{w mﬁt;ga 4o be decided on the ..
fhnge:ligted, in the., preceding:

challenge—are;thy

grounds . -fori ghallengen .[paragraph . 62f(9)

through '6235(-1%);.];«1&@11;@ of th,esg“qther facts”, -

.;)"i
.L,vai}o ib EMR 92R (1858).
i gypitaninete Wt

1 Saa ‘for fnstnnce AdM
" United States w§ n{q
© MCM, 1951, para, 827

% Biit' mere ab»ointﬁg?{b’"Witmﬁ“ﬁxﬁm‘iﬁf&mmt%fﬁ ot prefudi-

clal. AQM: 5878,  Baker, T; CMR 1
wci:a 360188, Thorpa, B? %ﬂﬁaﬁ 4
w OM {01141, nav‘mon*!ﬁ 1

s it e

m mi\,’lbm Yo a0enne bt
f : gkh‘{mgked ove;

RO

TP, ‘nmiwi 0j

® MM, 194}, para;. 053(12,)
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' Thzs ground fgrﬂg \a

: dlSClOSQ,;

mpel y )

: it
mw . C g o, (1664),
mo‘i;l ‘?ﬁuﬁp‘;n‘%;?(ts)ufw"""f 'Lﬁ P“EJ!?' s o

it is-true, may be stronger evidence of continu-
ing ‘bias than' others; but it may be that none-
of ‘these:“facts™ constitute an irrebuttable pre- -

-+ sumption of pa¥tiality. Further, the denial of & © |
- challerige based on these last five grounds for
- challetigre, not being based on statutory ineligi-

bility, might not call for the application of the

: doctrme of “general prejudlce "

11. Has acted as convening ‘authority or staﬁ
Judge“advocate.“ a. A8 convening -authority.
Although "the . Manual° does- not :discuss this
ground<for chal]enge it is -obviously patent
error for the convening guthority to participate
as & member 8. Klthough: such dual participa-
tion‘is not ‘proseribed by arl express provision-
of :the Code, :it: ‘Stl].l violates:-the intent of Con-:
gress to-set’ the donvening authorlty apart in
hlS cenwe&fmg‘and revtieng duties. :

b. Ae“iegql o;ﬁcew or sfa,ﬁ gu@ge advocate.
ﬂ';nge appears to be based .

of 'e?used to an impartial law
 WAIT ek erc1se fndependent discretion
rulipks, plhﬂuenced by predetermmed
bias or concepf}lon of the law. Tt is revermble_ '
error, the,refore,‘ for a law officer to fail to’
etrial activity,® although a plea
of "guilty’ renders 8 law officer's participation
nonpreJudlcial %8 The same result would follow
where a member had acted as. legal ofﬂcer o7

12 On revlew, will act as rewewmg authority

or staff .judge advocate,’s This ground for chal- -
lenge,-since-it:-relates to participation after the ..

trial, should not affect the right,of the accused .
to a fair trial, although it.would raise:substan- :.
tial doubt as to the fairness of the ‘post-trial
review. Nevertheless, in one ca%e. the Court.of
Military Appeals reversed the findings, where

after the trial the law . oﬁ‘icer “deted as. staff
judge advocate in concurrmg ip the post-trial
review of the case? I view..of subsequent
cases, it is extrem,e y“douptful if stich'an error
would -call for more. cox:.re@,‘ﬁme action than 'Y
new, post—trilal re‘view by**an impartm] author-
1ty or staﬁ" Judge advocaise wis iaie -

Mo af) gl

acts t,mg Substantlal
i * airness, -and imparti»
allty of the_ el W@WW‘ . General, The Tacts
listed under' th{s Subpazsgraph, of ‘the Manual,..

AGO :10004 [




as well ;a8 under; paragraph 62f(9) “through
627 (12) ‘as “examnples” are merely iJlustrations’
of what.may constityte doubt.as to.the fairness
of the proceeding.- Thus, if the: accused .chal-
lenges, a. member: or the, law -officer. on one of -
these .grounds, and-.the facts ave not disputed,
it is. not.error to overrule the challenge if the
evidence .showa that the.. challenged: person dn
fact is unbiased and. 1mpart1al 1010 .

b Formerly acted as the lai U]fﬁce'f' | Although
a board of review has held it tobEa, enlal of
“m1litary due process” to deny a"cl'lallenge to a

hearing in spite of that ofﬁcei‘ Hista
he could ‘fairly perférm lig: duties,' 102 _he ‘deci-
sion” in the Richitond!¥® ca -';cast doubt upon
the continue'd '*ir'al1d1ty of the h‘oldlng '

¢, ert be defense wztfness. Paragraph 63 of
| the Manual states, that:!'if .a witness called by
E the' defense testlﬁes ad,verSely to. thé defense,
. he does ot thereby, become, a witness for the
; proseeutlon " his ground for challenge is closely
L related to.. the grounds, . llsbed in  paragraph
| 627(10).0f the Manual, and other grounds listed
- in paragraph 62f(13) :

d st made statement dwrmgi vmfuestzgatwn-
' The Manual does: not: explain this:ground for
' challénge.. Nevertheless, any latw: officer or mem-
} ber who has made:a materigl pretrial state-
¢ ment, based on his. personal knowledge, should
| be subject to. successful. challenge,. ‘becauge of
| the~danger of his.imparting: inadmissible: evi-
L dente to the other ‘members or.: ‘pagsing on the
b credibility -of his' ‘own statement, or, as law
 officer, having his puling impreptnly infiuended.
¢ Further he may:very: swall driivesbmidnpuoper
pregonception -of -the accuséd’s,guiilt dpidrings:ii

] to eqhallenge by the proseoutmn,w evenuth.q.ua‘hfm

- 1"’~)Un|tad3£tntes 1%} Rldl{mond eupre;: ta o Mugﬁ&(omm e
. Impaytiality, however, Are nut necessm;ﬂy Qoncldélve.,, Ul B, 3
' v, Helithor, 12 USCMA 867} '31° CMR 288 | (19629, &gﬁgﬁ? 0
10 (M 318087, ;
- to a law o car o har than- the ons "who orln'ina]
108 Tniited Sdates v: Richond; suird ndte agi:
94 ““Soe 951,: mayais de;. 41 . g . ,; ;,m futar
L W CM P:Dll(i%ﬁ) "Bergin’ apf;)ears ‘to invofve only -ant: ofﬁiﬂ&!

b interests i/ 415k irentalt 1t sthe blalé: THEXConivt of  Millfary WEfpeulh ™
k' has ton cgvguaning a,umorjry,
| ohard nlll? ‘duibe, rwad ™ ndf diéqunllii’led Trom eonvgning

& martlal  ta: try 'an, officer: for embh#u:murommmz. :chaty r@;ﬁh}l.ﬁ
i United -States. .v. D0yle, 9. USCGMA 802, 26 .CMR. 88« (195&)n It ’
k- inay ‘he, tWerefors; thut Bergin Bhould: be reexamined.’ ’

[ AGQ.10004:

it 1mpaﬁt1ally The' 'Beard held that the over--~

| cetice, For.this lagt reason, hetwouldibe subjeetes. -

rosiel;: 17 CMR 894;.(19849 (adquagd’ thpsga Millit 4.

o yom, B ChaliTumy. oF. 8., et

the stat,ement was made “at the request of the
defense B L

) Has ea:pressed an opmwn a,s to the mental

co‘ndttza’n of the accused »

f Jumor in rank, or grade to the accused 104

.- Pirect. personal: interest in the' fresult of
trial;>This ground adrises from‘a direct per-
senal, as dlst1ngu1shed from oﬁicml ‘intérest ih
the outcome of the case,’ ‘that WOuld tend to
make the person partml ERENTT Ca

Tn" ACM" 4374 Bergin's ‘the accused wag'.
conV1cted of ldrceny from' a consohdated wel~ -
fare: fund, B which: he' was the custodlan The
défense challenged three members ‘of the court
oy the grounds that they were mémbers of the -
unit f’und, counmls Whlch recelved 1ncome from

. |
the' three 'rnembers asserted they had heard i
little, if" anythmg, of the" caSe dnd WOuld try |

ruhhg of ‘the chal]enges was - preJudimal error.
0L We sustain the contention  of ‘de-
fense .counse1 that anv member of any ‘of
the’ counc1ls, responanble for the proper '
admmlstratlon of the - partlcular funds,
_were so clogely assoemted with and had so
great an ‘interest in the conservatlon of its -
funds that they were reridered mcompetent L
to sit as members of the court-martlal The *

accused wag the. custodian, of ‘each and:
eve1y one Qf the umt fund “th

nclls g

B mam

4 ald alJ

tl@l} 1%
B ;&l

*"hi}‘ @lbsely *r‘elated to the accused

g i ." b o b
lag:m%mmpated m a closely melu#ed« c :

e o F
. L

! E‘513 and ﬂoe n L, 110 L=} i 1,

by rtimpatlon"rwhaeh 1sadlequalmﬁy1ng‘_ %

4 1 Thus priot! dgkticivption s, doltigh). "

v« daw . officery or: ‘member: maawua]l fﬁonrw
Ty if - .sustainhing: e challenge om this: g‘rou’nﬁl
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v The - prior . case. must,. of.: course,  be:

.. sufficiently “closely related” to the: in->
_stant one s0 as to give rise to a doubt
as to the 1mpart1a11ty of the chal-
lenged member 108

(2) Efféct of ‘participation. In Umted
‘States v. Richmond, 97 the accused, R,

- was convicted of 41 separate larcenies -
-, froth the, base finance office, It was.
disclosed that the .law officer at. R's.-

trial had acted as trial counsel at the
_ trial of C, one of 18 other . persons
. tried for similar lareenles and com-,,
mltted about the same time. Th;gee

w1tnesses who testlﬁed at C’s tri}ai’

testlﬂed for the prosecutlon a.t R’s
trial, and trlal Gounsel at Cs trlal haq
argued agemst a,motlon sumllar to a
motion £6 be pregented at R’s trial and
_on ‘which. he was required to rule then
" as law pfﬁcer
tzon, ho'wever that C was an accem—
phce of R O'I" that the tegtimony in
[og'} ‘basé in ‘any way involved the ac-
©bus ré’cf R‘s‘“defense couniel challenged

~ the ﬁw ‘officer 6n“'the grounds that
l@agfhg acte& ina closely related case
he @' ?‘ acqml_‘ed knowledge of the
p e_j efit case; at the sanié
é colmael emphasmed ‘that
fhe i’ali-ness and integrity
[ %E After the challenged
”:.l'. bt e’ 'dil not know
*’Wh‘-fa * KN d Be developed and
v 1‘3 rtici ation m C’s case

al; :ché court. members

Sy sy si ¢
A completely. separate i;;lvi:l g{ &e aeeused 1or a sanamte

offense prior to.the trla)Hs -ngt-¥+ul glatodl” ehse.  CM 308487,
Parrléhy 245 OMK: 545 SN Rt Qe MENIEEOMRY 486, Bl the

cage of p pos auto 8, 0288, Staskus,
20 OMR' §bs % 19%51 o g}pﬁﬁﬁmgdmlf ey 4 AT
97 1 UBOMA: 142, 26:0 feid imi At
103, OM -8 8871 rjtt i
chullehre *fnenibay.. m&

Witness i whargimeniér: staudt: it wfﬂuw anmmc

-wﬁzisy::}ﬁ%nﬁaznS;W&Q?ﬁm)}%dfsmw #ﬁ‘ﬁm Stetes A\ ‘

R R
T S VA LA AT R

here was no conten— :

y Impalr hIS 1mpar—'

4) Ex y to overrule
‘= tﬁ L (f  Jehovah's -

.*Theve is no statutory dis-
Ty o qualification - which ---'prohib’it’ed
ooy uthis' lawsofficer from serving, 'On
i w4he contrary, it would appear ‘that
RIS "’Arﬂible 28 of the:Code, . . . ex=
s i ipreesly Cauthorized his. de31gna-
1.t 'bion, for it only proseribes his
*t appointment - if he hag acted as-

‘we m‘ust go-one step further and:
‘wascertp.m Whether paragraph 62f
r(13) of the : Manugl supra, dls-;_r _
1 fhm; frem serving A

WOI‘th_ :nientmmng-, -
Onﬂ*ress on]y went SO'{" i

hen e had- pmor partlclpationff :
-'«*'i‘n;‘the swhw"ease, and the Manual = |
;P zg 18 Limdted't to. thbéé saéuatwns o

to t*h ‘legaléty, fazmess,f CL
t;az’aty of ‘the trial pro |

" rther fha,n the’ManugI requu;e-":
j-1ments. and when a showing :to

RS

j;{.\;\""‘ i ltha?t Eﬂ'ect is- ma,de, a - cha]leng’e s i

a1 shouldybe sustained, But when, as'

wiity o -heve, there is no evidence remote-
- 1§ suggesting . that “condition- toff_-
1éxist, there'is, as a- matter of law, . .
g disqualiﬁcatlon ,[Emphasis
S fsu'pphed] R EYSTaN

Ji‘L‘

1 Hostile or fmendly to the acousqd The blas
must ke directed -for -or-against;the particular

rbes st
footea

Wy

[RpIns

individual. Thus, -if-a person if: prejudiced = |

agninstia certain class ofindividials ‘op type-of
crimes; but it is establighed: thatdhe will’ try
the mecused impartially; Wl‘ﬁheixt regard to this
prejudice, it would: not«;bej orhor to allow him -

to “participate’ in*‘thé“m@l““ Oh the ether hand,

if ‘there - 1s & deubtihiabe i ha]lenged yetson’
will permit hinf: 'glff,o%ﬁ  Influgticed st the frial -
ke eho\uild be ex<;u§iegl 1:12 I‘h*additibn, court mem-
benszrane uhoeet; ;

clogs! ri@mﬁ,:

- couhsel it the same éase. i But ¢ ]

Lyrmh‘.x:ﬂ WMMUBS a0, emmos'xmmmtﬂe wal

-0 dn, mlw %
BRTHITILILE ¢ ﬁrkh”f?m?ﬁh

B {an & R I L
- ST b Hi‘t‘kdﬂh kl\blé seglhs T e Tads
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. Section V.. xPARAGRAPHS bie, 62a, d; e MCM, 1951 PEREMPTORY CHALLENGES

1 General Each accused and the tr1al coun-

sel, is entitled to one peremptory challenge of

any member of the court.!’* The law officer is
" not subject to peremptory challenge.!!

; 2. When made. The peremptory challenge
' must be made before arraignment, although it
 may. be made after arraignment. (if not previ-
'~ ously exercised) upon the addition of a new
member to the court. If the additional member
joins the court, after the exercise of a peremp-
tory challenge, but before arralgnment then it
would, seem that every good cause would have
to be shown by the government for adding the
' member, for the practical -effect of such action
is to.deny the accused his right to a- peremptory
. challenge,1!2

a. Order of chauenge The procedural gulde
of the Manual suggests that challenges be made
- in the following order: Trial counsel’s chal-
lenges for cause, trial counsel’s peremptory
| challenge, defense counsel’s challenge for cause,
defense counsel’s peremptory challenge(s).!!3
b Nevertheless the law ofﬁcer has some discretion

10 MCM, 19851, pera. Bic, 62e.

¥ifd, para. 62e. .

m Contra, 'ACM 1‘108 Gaatellutn, 14 CMR 887 (1984).

1 us MOM. 1061, ApPp. Ba. p. §0T; see slso MCM, 1951, para. 62a:
[ “Ohallenges by the trial counsel shall ordlnarily be . . . decided
. before those of the accused: "

11+ ACM 9082 Fetoh, 17 GMR 880 (1854} (Trial counsal -permitted
" to challenge member who had signed {ndorsement forwarding charges
after defonse counsel failed to challenge). Bee alzo ACM 168204,
Martin, 26 CMR 822 (1868). In ACM S-8175, Graham, 14 OMR

j 845 (1054), it was held that the law officer did not shbuss, his dis-

f  cretidn by refusing to permit defense -counsel to rehsdert his pes
. empiory, challenge .at-the . close -of hiu case “where - ‘hé had pre-
| vioysly walved the same,

u6 A0M ' 5-8176, Graham, 14 CMR 645 (1064).
HeMCM, 1951, para. 62e. )
17 MCM, 1861, para. B7b,

| tellum two néw members wers added after one¢ peremptory chale
' lenge had reducsd the court helow a quorum. ‘See-also AQM 17828,
Lee, 31 GMR 748 (1062), where the Board of Review reschsd'the
[ wame result 48 Gastellum, See mlso ACM 11487, Hamme]l, “88 OMR
k827 (1957), pet. denied, 28 CMR 421: Where a court is ‘reduced
} below a quorum by e defense peremptory challange the defenge
f mey not then peremptorily challenge a new member: who wab

b added to make a quornm [elting Gastéllum]. The proprlety-iof

3 placing the acoused in & position where one peremptory challenge
. will reduce the court below & guoruim apears to be at lesst douhtt’ul
] 10 ACM 8-8176, Grahem, 14 CMR 645 (1954)

MLMGM, 1961, para, 62e. '

" peremptorlly to challenge &° member- dtsqualified on the ground .of
f para. 62/(5) wes held: not ‘to"be -2 walver.

| 460 10004

9 Hee, for example, CM 8‘73371 .Grittmen, 10 OMB ‘388 (IDM) .
up But soe, ACM 7708, Gastellum, 14 CMR 637 (iam o ik

123 g9 ACM 17614, Strong, 31 OMR 629 (1961). where a failure -

in: thnsa area, and in-an approprmte case,. may :
permit, the trial ecunsel to exercise his peremp-
tory challenge after the opportunity to do so
had been afforded defense counsel.!4

b. Before arraignment,

(1) Waiver. The peremptory challenge
ordinarily is waived if not made be-
fore arraignment.i®

(2)- Addition of new member. A peremp-
“tory challenge “. . . may be used . ..
against a new member if not previ-
ously utilized in the trial.” 11 The
convening authority should, if prac-
ticable, “excuse from future sessions
“of the court in a particular case any

. member .who was absent when testi- .
mony on the merits was heard, or '
other important -proceedings were
had.”!17 The challenge proceedings are

- clearly ‘“important proceedings.”'!!8
Therefore the record of trial should
justify the addition of a member,
where a quorum exists, before ar-
raignment, but after the exercise of
defense's peremptory challenge, Other-
wise the accused would be denied an
informed choice of the peremptory
ehallenge e : :

Aftefr wrngnment The challenﬁe 153‘
walved if  not. ‘made befom arraag'nment i2p
unless & new" member is add" fj_:erp "drralgns’
ment 1§11 v e

5t AN} i

uiﬁ hr A Ml n:\ﬂ e v

3 Fomedmsewoﬂ peremptory ehallenge. It 11;"':
i g b, P4f) 10, dthlgke Possible grounds for |

:‘=<:eha»11!en§eseﬁhénmirﬁ&iia idertainly ‘error to fail o
QLT

EHbpsE dhallénge ‘once. ‘disqualifying ..
gneumda. gsidisclosed: But the question arises
on"’g;ﬂi :péhgwe the error, for appeal. This"
’ﬁr onithe wature of the rlght toa peremp- :
110’1’9‘ WRGIEHEe U it s ebely to insure an’im-
pmbial«eouwmartlal, then-a failure to -exercige'
thijiens t\ £ ‘challénge on. the single member..
whosemch en Q- should have ‘been sustained
wali Bbably Gpetatd s walver of the effect.
of niher erropy assmningi that. any - .of the’ first:-:
eig‘l’ﬂ;‘ ﬂi‘oumié. for dh‘allené‘e afe not Thvolved: 122

95k




Oni-the ‘othayidnd; \Mdﬂh%ﬁri@ht Hoik pdremp- - latter. view accords:with+the oldet accepted
tory challenge..is: an- ‘absolute one, then the civilian rule, where the right to a peremptory
accusedshouldisnot ke required: to:fritter it challenge 1s glveh by statute 128 -
away-oncani dhviously disqualified member.: Thig g i

b
o § ‘135. (1949 ed)
Mviiheld: thet -1t constitules *hrefhd{cial ervdr to
Afitter away his naremptory challenge to elimi-
om‘&%tts\;\( m-oua enlal .of (a
8 or]tan, CMR 462" (1952),
ir LiFGtedi i
g‘ H ) #Vﬂ: erg .
n e con?:?pt of ‘the %atﬁ%:ag:?
im‘&nt place. For ‘example, 1h AGM
,1&53). ;an. Air Foree Boarﬂ Jof

Raview ‘refidl _m&s\*ﬂfoldlnté, ‘and by 6 rluing, ap-
pavently shiftqdad) gty Reremptory challetize is
a distinet z}% iy t‘th\eir only copcern was
whéthiér <thi : "Eig usell s tabily' ada”
impartially® o c'l iﬂn)\vi‘gyx&gpaalawrgvgi;sed»
on_other. grounds. 8.
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CHAPTER X
N ARRA,IGNMENT' .

References: L

'on I

* formally arraigned. '

 Seection 11

i 1, General! The. arraignment cons1sts of: (1)

the trial counsel’s dlstrlbution of coples of the
charges to the law officer and members of the
| court, (2) his reading of the charges, and (3)
| the trial counsel’s calling upon each accused to
plead The plea is not part of the arralg-nment
. The procedure follows that required by Federal
. procédures® with the additional requlrement of
] dlstrlbutlng coples of the charges to the court
.‘ personnel

2, Purpdse. In civilian procadure the arraign-
b ment is the first step by the prosecution after
' the return of the indictment or filing of -the
I information. Accordingly, its maih:purpose in
| civillan procedures is to'give the first formal
 notice to the accused of ‘what he must defend
- against and ‘also givethim a réasontble time to
 prepare’ his- defense before answermg to the

charges St .w::_z.;-'-n s e

0 ERLE

' ' . Gdt

1 8¢e para. 65q4, appendix Ba, pége BO’? MGM 1%{1 i J“')IJ
‘ *The sccuped may, and normally does, gsonsent to. mergly ;}iﬁﬂ
[ the churge sheet in fhe mmrd of tlinl See &pp. Sa f 50 CM,
o1e8l. 0 " JﬂU‘,.J
~ SF. ‘qnm, P10,
] ‘Gariand v, Waihington, 38 v 342 discussed at” sec 2?5
¢ Housel and Walker, - "Defanding -and Prosesuting Fedeval’ CRibiin
|’ Coases” (2d ed, 1048).
v omlnend, Houghtalliz, 2 OMR 1296 (1061, af'd, 2 USCMA

[ Williams, 80 CMR 660 (1960), But ece United Btates v. Rnbinson
18 USOMA ' ¥14; B8 CMB 206 (desy. L. e TR

L taling, § UBUMA 280, '8 CMER 30 (1963).

b AGO {0004 -

Sectlon m nARAoRAaalsmc, 28b,. ol
Enrnofmes AR M

E 230, 8 CME 30 (defandant; npt ;asked. to. plgad),, Agaargy NCM,

- $MCHM,. \B51y Déra.. Llo;-oh., . V11, ‘supra; United: sutem s Hough-

Arts, 29,_:'35, UbMJ pam 11c, 28, 3'7b 414, 61d, 65, MCM, 1951,

INTRODUCTION

' After the court has been Org'amzed by the convéning’ procedure, and '
after the cha]ieng'ing ‘precedures have been comp]eted the accused is - ok

1. Pl g

PARAGRAPH 65a, MCM 1951 PROCEDURE

3 Eﬂect of noncompliance. At an eariy permd
in the English common law a .defendant was
accorded few of his present rights; therefore,
formal noncomphance with the arraignment
procedures was accorded more weight than. it
now is. Under present civilian law if the record
of trial shows that the accused knew the exact
nature of 'the charge. to wh1ch he pleaded omis-
sion'of the express arralgnment procedure, in
absence of obJectlon, w111 be held to have been
waived, In such a case the arra;gnment ls‘
“implied.” 4. L e o e e

Lack ' of preJudlce, due merely to” lack of-'_‘

formal * comphance with arraighment] proce-"'
dures, shotild bg eizen o Aﬁﬁ' 4pi)afr'é “t’ﬁilnﬂii’ary' g

procediire,” Whie‘re ti}d;% hd if.pi% in ex ensw ‘
and, forin?i 5{%}%@1 ‘qugdur?s, 1§ ﬁdv:sed of
the fgrm A

a{.‘.“

The tlme of arralgnment"‘-

Genet‘al.
“impli ed" or express, is important. in ﬂxmg the
mome&t ,that pentaxn rights and. llab111t1ss of
the accused become fixed. :

2 Permlts triai in accused’s absence If the‘l

authority, after be1ng present at:e the. arralgm-}:'
ment, the trisl'may protéed i his abserited” "

o1t




8. Members not to be changed without good
cause. The members of the court may not be
added or excused after arraignment without
good. cause.” ‘

- 4, Peremptory challenge waived.?

5. No subsequent arraignment on additional
charges. In United States v. Davis, infra, the
Court of Military Appeals.construed paragraph
65 of the Manual to hold that once accused has
been arraigned on one ‘st of chargés, he cannot’
later at the same trial, be arraigned on addi-
tional charges. This accords with n‘nhtary prac-
tice before the Code, and,with existing civilian
practice. For. 1nsta,nce,h1n i@ federa.l eriminal
trial when two or more separate indictments
or informations are joined against a single
accused it is providedithat /‘the;procedure shall
be the same as if the prosecution were under
a ginglé indictment oF Wrifértfiation.” ¢ Such a
rule ls in the- in*terest °0f ‘an orderly procedure

| llustra,twe Ccse’

Umted States v. M. L. Davig, 11 USCMA 407,
: Vit 29 CM'R 223 (1960) o

Nea,r the end of accused’s lengthy trial on

two. spe(nﬁcatlons of | 1ndecent acts with a minor’

female and of wh1ch he was eventually ac-

qultted the’ prosecutlon obtained a contmuance
to permit the ‘accused’s arrdignmient before the
same court on an ‘additional charge of the’ suthe’
natyre. This last_ offense was not.discovered
in time' to . join it with. the origin; 1l 'charges
The law officer overruled the defense rolp,]gci;io.tgt
1o the addl'jclonal arralgnment and-the accused
was convicted of this offense, . =

Opiniori: [Judges Ferguson and Quinn,] It was

prejudicial error’ “fo overrtile’ defénse’s objec-

tion. It was error becaqse paragra,ph 65 of the .

Manual does not permif séparate arraig'nments
of the same accused at’ the same trial on dlf-
formmt chorges.® .o i

,x-p%m ?’kﬁhrl‘agraph 651)’ ‘phovides™
ibional cfuwges

Vgt

g

After the ac-“

cused. has been arraigned upon certain
charges, additional charges, which the
accused has had no notice to defend and
regarding which the right to challenge has
not been accorded him, cannot be intro-
duced nor may the accused be required to
plead thereto. However, if all the usual
procéédmgs prior to arraignment are first
had . with .respect to . such. .additional

. charges, including proceedings as to quali-
fying cotngel and excusing and challenging
the law oﬂicer and memberg of the court,
such charges may be introduced, the ac-
cused may be arraigned on;them, and the = |
 tria) may proceed on both sets of charges L
as the trial of one.case.” [Emphas:s sup-
plied.]

- Admittedly, the Manual provision is am-
biguous, for its initial gentence, seems ex- .
pressly to forbld the practice whlch the
Government clalms is authorized, while "
1ts second sentence seems to support that
view. We believe, however that the para-
gra - ead in its ent1rety, is 'intended to _
proh 1bit,'the mtrodu,ctlon of new charges o

ga - .
’chg; it is permissible for such’ charges to
be .brought. to the attention of the court- .
mpkbial at any:time: up. foaecused’s-ar- .

raignment,: provided the .pnoceedings. pre- - -

liminary:to that point areiad with respeet - i} j

to -the -additional allegations.. Thus rvead, - }
the apparent confliet between-the Manual’s: - . |
provisigns disappears, and an. entirely co-:; 4
herent: thought is: presented..On.the other.,. - .
hand,: if.the. .Government’s :
adopted, the prohibition against introducs:. .

" tion of new charges contained in the first

_:Bentenege of the paragraphijpe¢omes mean-
ingless, ‘Certainly, that was not the resu]t ‘
intended by the drafters. . .

We are remforceﬂ "ln oui' belief that the: L
quoted Manual" provision must be so inter-
preted by the comments of Colonel Win.
thron:.,

i ..:gﬁAddmtlonal{lmChaxges o docmot-.
P req}me a“’sepamﬁé ‘trial) -but "may and”

" propérty”‘should be: xtr,led ‘by the, same: . -

- mcgurt-ihih tries the' origiral‘Chariges, |~

e x! s B % D ~£‘7'_‘h. PR I P R

AGO. 10004, ;

.iposition. ig ...




and at the same time. Thiy must, Hot=
ever, be brought before the court prior

2 quitd Aebviously refér «to ~:those offenses

which become known prior to the com--

to its beimf) sworn, After she ot TRE AT 6 hionenicetmentsoft af particular trial. If other

been duly ‘sworn to' try
“the matter now beforewty furtherl ol o

cannot legally be entertained by it ai
that trial, but must awwit.q sepgrate in-
vestigation.” ' ‘
[Winthrop’s Military. Law and Prece-
~ dents, 2d ed, 1920 Reprint, page 156.]
~ Surely, if the authors of the Manual had
intended to provide for a procedure entire-
1y foreign to civil jurisdiction? (*yand in
“conflict with ancient military practice, they
would have set it forth in clear and unam-
biguous terms. That they have not done
so convinces us the Government's conten-
tion lacks mierit. Moreover, we are not
L certain that the introduction of new
" charges following arraignment might not
conflict - ‘with' the statutory procedural
scheme laid down by Congress in the Code.
In Code, supra, Article 38, it expressed its .
desire that the adjective law of courts-
' martial, so far as was deemed ‘practicable,
| - 'be'modeled upon the principles applied in
.| United States District Courts It is dis--
- tinctly arguable that the various Articles
. of the Code, appearing in:subchapters VI-
| - and.VII, Chapter 47, ‘Title 10, United -
- States Code, set forth a-statutory scheme
Eof -procedu-ré‘totally?incompatible with such -
| an abrupt departure .from normal eivil ..
. practice. Our construction. .of ' paragraph. .,
. 650, Manual,. supra, however, makes.de:, .
[ . termination of this question UNnNeeessaryy . i,
.~ Qur decision in nowise: affects the Gova v
¢ ernment’s right separately: to: prosecute.:
| . ‘additional  charges which ~come: - bo Jight o+
§ -following accused’s arraignment upon-the':
| - original charges. The repeated references: -
F o7in the Manual; supra, to the speedy ‘pros
Iicessing of -accusations, the consolidation:6f::
‘icharges; and its" injunction to try-an‘ae- i
liguged for all known delicts at one hearing

,.,.._.4_.,..—-——4—- :‘. . s .

* (qu}t’i footnote). 19y ©JS, Criminal Law, § 931; Btate v.
 Ricp, 03 NG, 411, 100 SE 112 (1082); State v. Harrls, 223 NC.
48 'BR 2&.'2_32"‘(1945)“:'3 e i o ) )

AGO: 10004
A ESELI R £

and udetermineasrol
A rigknty séernsti aledyothiats the - convening

“additional” Charges (or specificationg) ;> tapguiliority willsbrenshohetdutycto the ac-

¥
4

hedéspatents otimesidine dfarovered during that

‘cused by ordering an investigation and

+ ~8epay thearjugratter.campletion; of the

proceedings then:in progress. Certainly;
Y ive Caﬁﬁcb’t*hﬁlﬂ”f'ii"?’-ﬁb'ﬁﬁiﬁ?ﬁdé‘i‘"”i’:’é‘éiﬁidhﬁi‘blé .
.. for failure.to refer additional-charges to

" trial wheti he had no knowledge of the

matter -until after the court-martial hear- .
ing on.the original charges had been con-
vened. C _ S
'We conclude, ‘therefore, that paragraph
655, Manual, supra, prohibits the introduc-
tioh of rew charges in the proceedings -
after accused’s ‘arraignment, although it
permits such’ action to be taken prior to’
that event, if other preliminary proceed- -
ings are had. [The error was prejudicial
because the court members may have been
improperly influenced: by the improper
dual arraignments.] In the instant case,
the quoted Manual provision was not 80
interpreted, .and the prosecution was al-’
- lowed to introduce ‘an: Additional Charge
of & similar offense’near the end of its
case. The wenkness of its presentation
concerning the ‘original delicts was estab-
lished by the :Sﬁbseqﬁéﬁ‘q" ‘partial acquittal.
~ We cannot %ﬁ#‘fﬁﬁtfﬁeﬁﬁﬁr’bper combina-

Hon_of ‘charges §id not result in unfair -
congidefatio the "Additional Charge.

Prejudl ,.scensed is, therefore,
. obpayent, and reversal is required.
Judge Latimer [dissenting] stated that. while

he,qlogs pot approve, of. the multiple arraign-
ment, pracediive, 1t Js authorized by paragraph
B, Eurther, eyen if it were not permitted by

he.Manwal,the resulting error would not have
preivdise

SBv i
Ergudice fo t

cad: this accused because the court mem-
bers were not influenced improperly by the
chdbg8irof Which'he was acquitted. P

Biedy PEELA il d




TR Snctlon V.- PARAGRAPHS b8, 65 MCM,. 1951, CONTINUANCE o

[ 5

2ot N RV (1 i

LA :‘The: accused may not prevent arralgn'ment because he was. served‘ y
: wmh charges within the prohibited peacestime:statutory. period preceding -

- trial, although failure to comply with the s{ts.’oute 11:15 g‘rOunds for a-manda-
i tory contmuance after arralgnment 1z B '
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. CHAPTER X1

" MOTIONS RAISING DEFENSES AND'OBJECTIONS::

T RRR 1 ¥ 1 S RV EA LY
! v L [

. g gl

i 3078

£

+ . B

" judicata.

Y"1 Kinds of motions. The Manual rule is
almost identical to, Federal Rule of Criminal
Procedure 12.! This Federal Rule consolidated
all postarraignment and preplea motions and
objections, not involving determination of the
giilt or innocencéé'of the a¢cused; into two cate-
ories: imotions "4y ‘digmiss, '#hdfotions -to
grarit appropfiate religf® -+ et
A ‘motion to, grant appropriate relig
made to cure o defegt of fopm Or, Aubstance

i which impedes the accused inv 'Qprgpeifi;m;prepar-
iing. for trial or conducting his. defense,”® Such
a motion can raise objections, going to the form
(not substance) of the specification, pencom-
pliance Wi.tb\;a.ﬁubs'ga;ntial requirement of the
| formal pretrial investigation, misjoinder, etc.
Since the metion, if granted, _merely._requires
3 corquc*’c'i‘\‘r;-_é",.acji,io"p'_',and ‘would, not. establish a
 binding defense or permanent :bar, of trial for
' the offenge, it is granted without prejudice to
f the Government.t . ot :

1MCM, 1861, .pare. 67, T

- 1Fed. R, Ofim. P. 121(d) ; comphre "MOM, 1861, para. 66

~ 4MCM, 1861, para. 6%a, = .

eat RONTY, tmpra

| 5iMEM;; 3901; Dara; 9B Sed ch. BN, dnfra s
* &Tnited States v. Bitz, 282 ¥. 2d 465 (2d Clr. 1860).

et e tud

| ondt io00s "

Reforenoes: Arts. 39,,40,.48, .44, 46, 51(b), 62 (kY, UCMI} i, w458y GOuBtATMAOM,
: 1951; para, 21-26, 33-36, DA Pam, 27-9 . (1068): e !

~ Section L _INTRODtTéTtON"f S e

. ‘This chapter discusses ‘the procedural lniw_?'p'éffa’thing{ti;)"tlf‘l'e villing'
on objections as to the admissibility of evidente, as well as that relating =~
to theé ruling on motions. A’ detailed discussion of motions to-dismiss follows

is 1ot concerhied with motions based -

] ding of not' guilty; motion to dismiss" -

for reason of insanity af the time of the commission .of the offense; res

in a subsequent chapter. This chapter
" on the evidence, e.g.: motion for a fin

RN
EER B AN SRR A LA BRI AIA ML TR

el by © A Y
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Section 1. PARAGRAPHS 66, 67, MCM, 1951, GENERAL

‘Motiong' “to "’deﬁliB_s'; ““However, are those
whiich, if ghatitéd, would forever bar trial, e.g.,
formier ebpardy; ktatiite ‘of limitations, par-
don® They - aive- géneraily: similar to’ the old
coiinbn 1ait i pleg bt Weonifessiort and avoid-
ancé bt DeGuiring’ a trial of the general is-
sué” Foi¥Hé plpose of the motion alone, the
gutt destHe Hliused “as slleged in the indict-
mbnt? Wotild ba“tonesded; o “confessed”; the

endffit, -igwever; i his motion would set up
néUSNIREED. 1 BT, oftvtrial, or' “avoidance,”
which did not therefore dispute the guilt of the -
accused or deny any essential allegation. .

On the other hand, it has been held fhat:.a
motith 65 Wsmisd the count' of an indfetrdent
for: failre to -allege an- offense is.nop. such.a
‘har, for the reason that granting it
of, pyevent -subsequent.trial on a proper

RS

sy aimpEiindl e eyt E G e e

2:%lmb""ﬁ'f~ making motions. a. General. The -
normal’tiie for making motions is. 1mm¢d;?.te"[)f
after the sarraignment. Thus the procedural
guildettb ¥heé ‘Manuhl sufgests that fd‘llbkv‘m‘gi-
the “apraignmment. and :announcement-of When'
charges 'were served.on the  acbuyed the trial”




-counsel informed the accused: “Before receiv-
ing your pleas, I advise you that any motions to
dismiss any charge or grant other relief should
be made at this time."”

b. Before convening,

]

(1) To the convening authority. Any mo-

tion or- obJectlon may be presented to

the convening authority “before trial,”
without prejudice to the right to re-
new the motion at the trial.® ‘‘Before
trial”
court-martial has convened. For in-

stance, where trial counsel.refuses to, .
‘obtain the presence of defense Wwit-: -

nesses, the Manual. provides that the. ;.

disagreement.will be presented to “the
convening, .authorlty or to the court, .. | ;
accordmg to. whether the Question
arises before or after the court can-,, .« .

venes.”?

To the law oﬁtcefr Nelther the Code
nor the Manual expressly forbids or
authorizes the law. officer .to rule on
motions or obJectlons béfore the court-
it martial convenes. 10 Nevertheless, such
.~ ., action is probably error.! Courts-
< --aartial gre necessarily courts of llmrt-
‘ ;,,- mi:ed. ;and gpecial aur1sd1ctlon and, there— ,

(2)

thq ate;tutory hmlte A general court-

s mamel acoording. to the Cpde, con- |
e Biate;'of. aalaw. ofﬂcer .and any num- .
1. her, g@,members not Jess than, five,”1s

1o tiistotically, & court-martial had no

v aukhority for pass Qfﬁcml Judgments
RENRRREE SRS & SO LY ETE VRN TE I ‘
| TMOM, 19814 ’e%‘&%}i RETER

8 Id,, para. 6Ta. )

oId, gara, died, novd. sed Ji RS

3¢ Uni v,, Mul [ gzoa 2; GMR 34 (1956),
diueuaue?(}naf!?jﬁ ﬂa‘ Q%WIEHHQ M i

wot Unlted\Sta%é wm@ﬁm:m THCMA 674, 38 ‘OMR' 206

(1988).. .4, el pomssr ath L e o

# UCMT, vk, 10(1)

W Widthrép, - Miitary's Bdw! MR Dveskamts (22 Yed 1920 Ret
print) at 281, 282, 288 ; see alao i, at 1&1 182. 210, P

1 UCMJ, Ait. 42 (a).

IBMCM, 1051, pare. 61i; see Unltbd Btntes V. Rohlnuon, buyre
moterdld, s WY sy apdown it sey o st L

W

RSmeasla R ""“- LRI LRI 40T it i

8 MOM, 1951, para. 167a..8xd Elso; Sompmeaghndsnd 1dd: “The .
:;"‘i"é °’\A{{""""’f" ann e pased, ot snx imaciie B4y 3 "‘1“319

our
WTToitet Beates: v Browh, 10, Usoumm. Mmmmrmm

WM(OM. 4051, ‘para.. Bho. arid i Wl qu de ‘fi

e
st

.;U ‘ v “

! {4

102,

PR

probably means . before: the: . ..«

until .it - was convened, this being ac-
complished by the administration of
oaths to the members.!® The Code pro-

© vigion which still requires the admin- |

~ istration of caths to the members “to
"i41, 1 perform their duties - faithfully,’
lends itself to the traditional interpre-
" {#¥ . tetion that the members cannot pro-
_ ceed upon these duties until they are.
"“sworn, Pertinently, the present Man-
ERK ual states. “After the oaths have been
* administered,” the convening of the
_court is complete "18

PRI SRS

. Pt
LR |

e, Af’ié’r éénvemng As stated above, motions
after arralgnment

are m

i “ﬁ’
T .7 ;“!

k '.:; K .:}'.;p

before a plea is

but the court for good

qrant relief from the
t is suggested that the law
1‘beral 1n granting relief
from waiver. .The ‘Court - of Military
Appea]s. is. often. reluctant to find .

et f AvAlvéY, particularly in a “death case,",_-
~and’ njver when it would result in a.

rﬁa&i‘{f t ﬁnecarrlage of justice.

Hi{

H\

“'”"wai\}éd if- not aeserted prlor to the
"I‘.u,,u.c'.‘; H}w plea 9)1-1 :

(2) ,Matqo'ne to damzas normally ,should lqe
...Tnade, before the pleas, and must, be |
. made _“before the con,clualon of the

_ hearmg' TIE not made by that tlme,

jexcept in the case ‘of Tack of Jurlschc-
" 'tion, failute of the charge to state an
" offénse, the defense or obJectlon is .
waived.'* Although the right to make "
"4 motion ‘to dismiss is generally not
- waived by a guilty plea,1° 4 finding
of guilty to 4 Tdssét theluded offenée

TN

to which- acdﬁ'sed’*ﬁlebfdeﬂ guilty pre-’

: ::vents ‘the"
" paising’ th
' “'f_tatibrié 20

YR OL TR po
. Illustmtwe Case
: United- States V. Stmnd 6 USCMA
297,20 CMR 13. (1955)
Before pleading not guilty to«_on,e. .o_f
 tho spegifcations the defendant moved

aé’éused Proth éubsequently

i l[ S L A

A TH i

i

bar of the statute of limi- -

AGQ n“m?f(\. i

I ﬁé‘nérﬁl t’hese ‘objections’ 'are .

*!




.. = to dismiss it on the:grounds of multi-
. plicity. The law officer reserved de~
: "34 g .ci_sioﬁron the:motion,, and the accused
~was convicted ‘of the.offense. Before
- the, court-martlal -retired oy votg.on
+"the sentence,. the, Jaw oﬂi g ‘ru]e_d,
sustammg the motlpn, N ;

. ~'On-appeal the government—fcontend-
T ed that the word "tr‘ial"'f—-,asnused in
T Artiele B1(b)y UCMJ, permitting the
law officer to change his:ruling “at any

3 S time during the~ trlaI” -—means - the
: proceedlngs Up to'and mcluding ‘the

. -findings, and notlafer, . - - < .1vy -

 Opindon: “Unitil the sentence’ proéeed-”
ings are complete, the trial is: “hot ‘end-
ed 4 The law ofﬂcer may, therefore,

PR TRIE

i" 1« General Smce the leg'a] pnnclples govern-

ssmg on a contested motlon, the court will
ve each side an opportunity.. to introduce
1nent_evrdence a.nd to make an. argument e

‘ l;mit or refhse to hear a}réumeﬁt ‘Wh;bn 1rtfas=
I; fmere‘ly repetltmus, br made f@&g” he@uryai
‘delay.’s8 © v '-‘2: LR AR

Illustmtwe Case o

I-LOMER FERGUSON, Judge: 7,
e The accused was. convmted by a generqf
3 ﬁourt-martml of wrongful possesswq of
. herotn, . . Thls Court granted review, of i
‘t;wo féaves™
1. Whether the law officer Sk in
. .:hot. perm;ttmg defense counsel to state,
) Fthje groungs of his;objection to, E.xhﬂmt

¥
¥ 2 B0My Los1, pme. e&w w e
E g, Hta 8e: ;
[ oird,, “pare. 8hglY

W4 .-u“

i ,‘ Lyt T'-- St
pp ol tait T ERI R A A i

faaeribood:

Umted:States v. Brown, 10 USCMA 482’ o
28 CMR 48 (1989), . "

UL . Section 118 PARAGRAPHS 5T9(2), 6%, MCM, 1951,
i e e H,EARING ON MOTIONS OR OBJECTIONS =~

R |
O

Sy

+theke @ ruling onan mterlocutory
Sl !!matter up to:that time. s
s Nofe: Paragrsph«zlb DA Pati 27-9 (1956)""
i oeitesiStyend, supra, - for- authority ! that a
R ;; jmotion, tﬂﬂismlss “may ibe rajsed.at any time

Annpynceme f the spntqnce
M ?'zﬂ SWE‘FE@T deﬁne the, time

: At ﬁi’ﬂcer nay mle, s distin-
gﬁl&hed *fﬁcfmfthe‘ tifwe the: motlon must be
N wasentedk?ﬂ(z) Ao, EHer sentence’ proceedings
L 1 ifeomiplete” withy the. “singutigement of. the
. gen nee? Fpr this..
Um.ted States V. Robmson,

fseeogcl question see
'USCMA 12, 16

3 Form end content of ,motlon. _.The sub—
stance, -and’ not ‘the form: of: the motion, con-
trols; If the accused is not repreaented by
counsel the court shall call his attention to ap-
parently avallable defensxeei and obsectiuns 21

[

: 1 and An overruhng the defense obJec-’-
...tion to the séarch w1th0ut mqmrmg into -
. the legality theresf. -
. 2. Whether the search a.nd selzure was-
e lﬁgali o REE A i

. ‘The 'peitinent’ facts w;l] be noted where :
neceésa‘x‘y’-t' ‘& diseussion o the issues. Con- -
cermnk the g‘i‘ﬁt"iésue“ thé followmg a.p- 3

. vDLd Sergeant Templeton gwe you _
anythmg at that tlme?
oA GHebE
Dl dvérfﬁ*led o
' ‘*“M&if g htat’e |the grounds?
o »ove&\fuled Continue.

| Z;Q ‘i Sergeant Terapleton, give Y°“i'33"
? Aytiing.
0:

when you were standmg next
rthg_‘; ngcqsed 7. _ o
ot ,A“”He did. He tgave'two small b@ttles,;;-_
o Ohe was empty. The other was full, after.
;[ ;I’OQ}!edj }a't ltl
410 T move that the answer be. .
strlc;ken, on -the grounds tha.t thls wasg
an. Mégal seareh. 7 . ’
“LO Overru]edt STRE

. Yoy gt q LY
e, im0
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w.v-To aid.the judge or law officer in
his task, there is imposed upon . counsel
the duty: of -objecting teo. evidence consid-
ered: to:be:inadmissible. “The funection of
‘the obJectlon is, first, to'signify that there
_is an issue of law, and, secondly, to give
"not1ce of .the terms of the issue.” Wig- -
more, Evidence; 3d.ed, § 18, ‘The: specific
grounds: for the objection must be stated,
and - ordinarily- new bases may not be
raised for the first time" on appeal. Boston
and A. R. Co. v. O'Reilly, 158 US 334, 15
S Ct 880, 39 L ed 1006. See generally Wig-

more, supf'a 8 18, The ba.sus for rule has_”

been stated thus]y

".' * ."‘ N

-These ».=we1,1'-establ-iehed coneepts .a;fe .de- e

signed to aid in the orderly administration®
of justice. In the instant case, however,

we do not have a situation where defenge

counsel failed to object, nor was ‘the failure
to specify the grounds for his protest at-
tributable. to him. It was. the law officer
who not only arbltrarlly overryled. the, ob-
jection hut, upon request, refused to. per-
mit the defense counsel to state his
grounds Such qxqbztmfry actzfm us’uqlly re-
umn‘formed mlmg and geneml-. N
ved:., appellate cguthomtees of ..G.
propefr record UPpon whwh fo assess the'_‘
' 5 of the }law oﬂ‘icera actwn_

Whﬂe the law olﬁcer 8 gqyug vyas pnm-
formed the evidenge subgg%ug;}tky recewed
‘sufﬁclently reﬁ"e 1.th g

'-hz.‘; arbttrcc%ne%' Dreide
supphed] g also pﬁé_

question of the lhéga,llty-ﬁ ; e, V]
sedreh was held iltepal] " . 7Helwe uaW 4

In h1s dlssent J udge Lat1mer sﬁﬁtéﬂ'm 5ohe
: TGy 1'. T

o ATy

L 'Unitad Stntes ¥, éates R USCMA 489, ¢ 1
’“United ‘States v. Cotes, supra note 84, ﬁc?tiﬁ@%ﬁg' H( tyt&
Dicatip, 8 USCMA 863, 24 CMR 188" (96703575 4]

104{ ?ﬂ

4 f{a8 tHet thEré is Y merit to the objection

matei he hhe % : k
- possi ile. dlsaﬁ\'}“antagé to ?um away from the' |

majority:opinions detracted from. Judlc1al pow-
ers of a law officer:.. . Y

T belidve ‘all mémbers of the Court are .
"generally intérested in strengthering the
“fole'of the law officer and miking him in
“Hd: image of ‘& Federal trial judge. Yet,
opinions such as this eat away that ‘possi-
-bility. ,A‘ trial: judge in a civilian «court. is-
not & mere figurehead who must bend with |
thewill of the advocates. He is the master._ N
.of the court and is entitled to,require that
‘casesibetried properly and expeditiously.
-He neéd not listen to every harangue pro-
posed by counsel -and,. if he considers an
- ob,]eg;tlon premature and inappropriate, he
_peed not hgyve the Jury ¢onfused and the
record: glugtered by a Tot - of 1mmater1a.1
argument 'fhe same authority ought to
n 1nhere to a ‘law officer in the mllltary_
- ot ’.[i’, the Judge o¥ law officer is satis-

upon any lega] ground he is not required .

i ’ o expgound on the objec-

; here is any. va.hd basus S
d H

to reversal prov1d1n§‘ the accuSed was'"'"‘i‘
'pmj\mﬂiced post sy, r Lk B
Rt '?'%i:{f‘

ex!ce‘pt 'with respect to hearmg argumente on*
propesed additional: instruetions (73c(2)) “itls
diseretionary with the law officer whether: th
accused shall be allowed.an: out-of-court hearing:m
on-an interlogutery'question. Electing to.adopt. -
the applieahle Federal law. in-United States.v..
Carrignan, 342 U.S. 36" (1951), the ‘Court of:,
Military Appeals has substa.ntlally overruled
this provisiqn, and given . tl@e accused an. ab-
solute right to an =p:u{t5-0;t' :
sent his groundg 1 4
bility of & confeéssion. 2" This Fight
based on the"at 2 g?%ﬁ“_ §ifé to
olintay

iness,

courf, members.Z mrﬂﬁ it a0

TSS9y "%fg"““’d“ ply 6 hgar- |
ings Bt G OhSELEEulY to" thosd in ‘bat of |
trial wherdsthe ncelised mdy not wish:for exs
ample, t8Natis thie court members’ hégr thit'he: ]

AGOA0004:34.



 has onee: before been‘conv:cted for the ‘same”
offense ‘ s :

b. Eﬁ‘ect of demal of . out-of-court hearing.
It is preJudlclal error for ‘the, law _officer to
deny a defense request for an out-of-court hear-
ing, prov1ded the record of trlal, by evidence or
an offer of proof, shows an issue was raised, or
would, have been raised. Thls is-80 even though
the law oﬁ“lcer s ruling admlttmg the evidence,
or denymg the ‘motion, is supported by the rec-
 ord of trial. Of course, if the.law officer ar-
bltrarlly refuses, to allow the defense to state
L its grounds for the out-of-court hear;ng that
 in 1tse1f may constltute preJudlce 2

Wi llustmtwe Case

Umted States 'S Young, 10 USCMA
249, 27 CMR 323 (1969)

As soon as the: prosecution ‘cdlled:for its wit-
 ness, an HBI ‘agent, the defenise obtained an
| out-of-court hearing to contest the adnnselblhty '
t of the: antlclpated testimony ‘of "this ‘witness
concerning a pretrial statement of the: acc_used

| During the ensuing hearing- the accused was
allowed to begin to testify as to a'lick of proper

' warning of his rights under Article 31, but he

t was then cut off by the law officer who did not -
believe he could rule on the admissibility: of the:
] pretrial statement. The proceeding terminated
 and- ‘the prosecutlon s pertinent evidence, as -
twell as accuged’s’ “‘complets testlmony, on the '
[ issue of admlsslbllity was’ agam recelved thls
] t1me in open court :

LA S

Opmwn The fallure to accord ,eeg:used hls rlght

| error.

* Ity United States i ‘@a‘tes, : 's;"w*h«tla

ing‘ to determlne the a.dmisstlbihty’ i a’*pﬂ&"”“
R R TP LN T
. oy

] (1903) and .Un[tad States v. Lock 13 USCMA ﬂll, 83 C:?IF 14‘3
| (1068). ¢ . E .
3 27MCM3 1861, pava.. ﬁ'i'g(?.) A '..-;:: L
b ®Jd, pprs, 57p(2) e, A

1 ""United Statea v. Ransom 4 l&chA, 108
' Lampmm. 4 uscMm B}

4GMR 166 .(1954')
R ﬂm‘mﬂtf

4 't 3&(1)”876 A LA S TS S S T

f AGO10004

i to an out-of-court hearmg was- Jp;fe;;udlcml_,'_'

that it is error to: deny-the aebused’QJre-» i
quest for a preliminary outiofielirtiheppaliv s

e A sy
% Umted Statﬂs v. Brown, 10 USCMA 482 28 CMR 45 (1 Eﬂg 3
E But see United States v. Evsns, 13 USCMA'' 58, 33 Ohﬁ‘i yoF

j‘ Wy RTERR I TIERY oy

Saitad -

trial statement made by ‘him:. .. . The
question then’ is:whether an:issue of ad- -
missibility is. presented by the record of
trial. If there is;none;the accused was not
harmed. by the failure to hold the pre-
liminary hearmg In our ‘opinion,. h,__ere is
an-issue of admlss1b111ty
* * 'Il * *

2 It would seem that the law. oﬂicer :
here. completely dlsregarded ‘his- duty to
make the initial determination of admissi-
bility in favor of submitting the 1ssue di--
rectly to the court-martml HoWever, ‘the
acbusfed dbes’ 1ot challenige the law officer’s
rulu_l__g from, that standpoint, and we put
the, matter amde in our conmdera,t:on of
the casé :

'Judge ,La.\tlmer [dlssenting] The error, if

.....

eD

4 Reeordmg requireménts If the out-of-court
hearing; includes, the’ prasentation of - prelimin-
aryi e\*!ldenpe -;tl will; e fully recorded, trans-
cribed,-and appended toithe record.?”.Offers of
proof heed not be recorded, unless the law of-

ficar, refuses ‘to-hear the prehmmary ‘defense

evxdence 1n suppprt thereof 28

0therw1se there is no legal requirement. rthat
out-of-court hearings ‘be recorded, although
the Court of M111tary Appeals has stated “We

- pelieve- that durmg the. trial of a cage the bet— y

ter pmctwe is to record all, mattera whwh m' :
any way affect the proceedings. R
Nate. In Lampkins, the ont-of-court hearmg WAS.coN-
cerned with the ilaw. officeris: instructions; The: Manual
¢ offieet Mgy decidé othets -
Ingtruction , . ,_.ay ;A."
not Be ecorded 31 Y

Wl]l

IR, SIS SR '
gvﬁllrﬁ’e of .ﬂ&éf g frt“(#eﬂeml Generally the ‘
pz{*rf?:qiﬁ%. : :flwbﬂéygl()n or.motion rajsing
il ¥ ST :
x{% !!Jou it?‘ry qQuestion has“the burden “of
estal% % ontentlons by -al ’-‘.p ep nd' '

bh Excefﬂwns U .
(1‘) Objéctwn to tllegally gezzed emdence

' If an {ssue is raised as “to ‘whether
. .yigence. \was, obtajied a8 4 Fesult of -

~ an illegal search, the government tust -
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" establish that the search was legal, by
“clear and positive testimony.”# - :

(2) Confessions and ddmissions. For the
o _pﬁrpose of the law officer’s initial rul-
*. ing on admiissibility, the Government
:must establish that-the confesiion
(or admission, if its admissibility
s cc’mtested) wag voluntary and ob-
" tained in compliance with Article 31,
UCMJ 3¢ See paragraph 6d, -section
”IV be]ow

{®) Mefntal capamty to stand “tial. The

" Government must. establish, beyond

~ Teasonable doubt, when the 1ssue is

" raised, tha.t the ‘accused is not en-

titled to a continuance because of lick

Hiy of mental capac1ty to cooperate in hlS

‘ '_ defense at the time of trial. Thig re- _
'quirement ‘applies to the initial ruling
- of the law officer, as well as to court '

members if 8 member objects to the
Lo law officer’s. ruhng KL -

(4) ‘Motion for ﬁndmg of not: gmlty The
et Government need: produce only “Sub-

ter ltcut'bw Yot

- Thted State v zﬁeﬁ\ww STCMA, 609, 20 °CMR ‘825 (1956):

o UnitediSats’ ve: Quélxwellém A8-USCMA 71,32 GMR 71-(1082),-

the eonfassinn eg Tia: est
showinﬁ’ Bed
120 (1988). .. A

& United States ‘_v !
Quagrd: SHguldsgh
tinuance to obtal
incapaélty} or “ekplit

= MCM, . 1051, (pais

. United Stabes vas Wl
© findiiig’ of “not m{ﬂty 1

modifying they gﬁg@ﬁgmq#ﬁ;r%. 1951, pang. 1406 stating that
rﬂ IB UBCMA 588, 32 CMR

USCMA 197 17 OMR 107 (1‘354)
ly o d défense requeby  {pr: eon-

Bhfrtlbh Eh above, 3"

T fb‘}?o?;euution eviderice. need
; g{ .T o Low Qfficer”
fh g otion “For' judgment

1lson, 1'78 F. Bupl? 881 (DC

1959) R Y i

i ”Seq ch, XIII; ’(nfrq ‘t

. "DMOM 1951 PETA. ﬂ'ﬂu

. & A iE B ; AICMI;

"L MCM, (3981, paiei; Kb
5 United tates v:' Beb

nltiﬂw UGMJ’ Art;*ﬁ‘;(h); ”}‘

] ?ém@ﬁan (1956)

1?1’?’]“3»&* Twgallt e
106,

bantial _ewdence”f*6 of the p_rlnclpal :

: upon any 1n-’_ j
o‘i‘ﬁ ‘other than a motion for a”

ﬁndmg‘“&’i‘ %"g**&ﬁhty, or' the questlon of thei - states, parenthetically, that interlocutory ques- |

ountary ‘by an afﬂrmative '

?ce .on- the issue of mental

térBE On e motion for &

- (or lesser included) offense. But the |
* law officer should not congider the de-:
-fense ev1dence and must accept -the |
_credible 'prosecution evidénce. This |
*same standard applies to each ‘court |
“ ‘member “when ' the members vote ™
" “following an objection by a mem- " j
~ber to the law officer’s ruling. A mo- "
tion to dismiss for mental irresponsi- |
bility at the time of the offense is not,
“like a motion for a finding of not ']
~guilty; a “demurrer to the evidence,” |
7 ~'Wheh' the latter. 'motion’ is made, all”
i ev1delibe (not only 'the- prosecu-'".
tion's) must be considered® ' '
(5) Tolling . .of statute. of limitations.s |
}Wghen the defense hag ‘made a motion
48, ds lpiss 4 specification which on its
face gpbe&rs to be without the statute -
of hmii;atmns, the, prOSecutlon must ]

it

acus.ed’s absence, from theE
dn, or somef other clrcum- .

by ithet
- J;!,_sdwti

accused’s‘ ga;uty, ‘shall be ﬁnal ; but. the-_;‘
law-dﬂiqer may change ‘any-such. rullng at’ any ..
time during - the .trial”’# The Code, does not |
define “interlocutory questlon,” but the Manual ]

ions“are ‘“all questlons other thhn the ﬁndmg‘s" '
and geritence,”# - ‘

2. Objections to the, aﬂmissibillty of ev1dence
a. General. The questle:n of admissibility .of
evidence, is 1nterloqu,tpry i nature,..and: unless
otherwise provided. by law;: dts determmatlon
rests with. the law’ oﬁicer & - ,

‘admzsswns See para-

c. Oveﬂdmping questtons of “faet. In’ rareq
cases, usually those requiring the -determina- y
tion of’ cq geﬂén y% Wlthesses the ruling of
the; la,w e algo, ears. directly ‘on the.guilt

{or- ‘ifitiotende ot the- accused, Since thiy ]atter”-

question '{s' oné. relating: to Hithe: ﬂndmg’s amd

AGO 10004 4 1



...sentence,” .and therefore noninterlecutory, the
. - problem arises as:to how the law -officer may
[ rule on a.question of admissibility of .evidence
without  also usurping the functions of - the
| court members who alone have the right. to
decide the. guilt or innocence of the accused '

In such a case the law oﬂicer should rule
.ﬁnally on the "admissibility of the. .evidence,
' using the Manual standard of preponderance

of the evidence.” :

" Note. In some.civilian jurisdietions the “prima facie”
" test is used: The judge accepts as trie the prellmmary
i prosecution evidence in oppcs1tion ‘td the ébjection, and
|- . does. not consider ithe preliminary’ defense ev1dence in

support of the obJectlon 43 - : --

Illustmtwe Case "

Umted States v. Rwhardson, 1 USCMA
558 4 CMR 150 (1952)

Accused R, in add1t1on to an AWOL charge,
was charged in one speclﬁcatlon with takmg
| - indecent liberties with a ‘minor female, C, on

9 July:1951 in Arkansas; another specification
--alleged the same type offense. from 10—16 July
. 1951 in Alabama. Before pleading accused made
. a “motion to dismiss” these latter two charges
. on the grounds the C ‘was his wife at the times

. ag it is not & crime for a man totake
.. liberties with his..own -wife.] At the ensuing

: -onx 9 .July they hadibesn intimate af.an Arkan-
- sas-hotel, ‘and;: that; *thet’ next: dafy they had
|- proceeded - to - accused’s ' homes! i Alabama,
" where they lived for. a: fewi: daye: finder- cireum-
/- stances that would justify finding the existence
.of ‘4 ‘common law' marriage ‘in- Alabama. The

 Jsuing  trial the aceused,’who: did nbt take the
¢ stand in open. court, failed to: ebject to .the
. competency -of - C’s ‘testimony ‘on'the basis of
| $ijhe hiusband-wife privilege, The la% officer in-
- gtructed: the court-that the: defense ’of commeon
| “law marr1age Was raised only ag’ to ‘the second

oo
1 F 4” $ea caaes cited {n Seleuted Wriﬁnqk 011 Evide'nca mtd Trfal
’ kn‘sod{bttoh Ameridan- Lavw-Sehools: (1957 ed.) uf. 14931 1 Morgan,

o, Problems -on Epidence (1054 ed.) at_ 48, 44: MeCoimidk,
f Eiderice (T ed.) § B3; Morgan F’uﬂctipm of Judge and Jury
L - Brrelims " Quiestibna: -of : Faot, 48 Harvatd Law Review 164,
: '75; opinion of='Judqe ‘Learned’ Hand ,ln Unitpd stnm v, Dannis
s E 247201 (B OuE, 1955) 23D, %81 .

(do 10004

- of the alleged . cormmission --of -both oﬁ”enses‘
.- [This; of: course, would be a complete defense,
‘indecent”

' -""eurt-of-court hearing both R and G testified that -~
1nterlecu¢ery questions based on out-of-
vsiieouyb: testiniony  to.be determmed befére. .

Pk
.

| law. officer ‘denied the ‘motion; “andiin the en- .

offense in Alabama, as Arkansds did not recog-
nize' common “law imarriages, - although it did
recognize .such marriages if -valid in -other
states. Accused was: convicted  of- only the
AWOL and the: Arkansas offense.

'Opmzon This onv1ct10n for the Arkansas of-
fense is dlsapproved

The 1aw officer should not have ruled on the
“motion to. dismiss®” which set. up matter which
should be -raised on a plea of not - guilty;
but the law officer should have ruled onthe

' competency of C to testlfy as to both oﬁ"enses,

because even if . a ‘subsequent ..common:. law

- marriage in. Alabama was no . defense -to the

Arkansas -offense, -C’s-spousal relatlonshlp at
‘the time of trial ecould, on’ proper’ ebJectlon,

”prevent her from test1fy1ng concernmg the
' Arkansas oﬁ‘ense

sl determmatlon of the relatlonv

Shlp for this purpose is an interlocutory

. question and one which should be ruled:on

- by the law officer:. He could not'possibly

~ rule on-the question of whether accused
~ .was entitled to. claim -privilege until he
had determined.the status existing between
the accused’and the witness: Perhaps the
‘best - procedute. would ‘have. dictated :that .
he-await the sime- the question was raised’
- by defénge, coumel Howeéver, it sometimes
», expedites. jthe otrial of cases to adopt a
.precedunes which: permits- all: preliminary

.+ the.iriglion the mer1ts commences. We see

' snothmg erroneous with a law officer hear-
ing evidence outSIde,uthe ‘presence -of mém-:
bers of the court prlor to trial for the pur-

. pos¢ of being ‘prepared to “rule on
antlcipated questibns of law. ... ’{ g

Accused d1d not waive ob,]ectlon to the com—
“ipetency-of ‘C'd'testimony because it was dbvious
“‘that the law -officer Would have overruled‘ the

‘.objection, having previously denied the “mbtion
to dismiss”:based on the same grounds.: By
acquitting the accused of the Alabama .offense,
fhc court’ members- fouiid the ‘exigtencs'of a

“‘common law marrlage ‘at the time of trial and
hence the testimony of 'C concerping the ‘Ark-

. gnsas oﬂ-‘ense shofld ‘not. have been eonsldered
by the members: . =~ SR

“hon
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. Had, the law-officer found a common law
marolage, he -undoubtedly would not have
‘permitted -Clarene to testify.  The court-

. martial and the board of review found a
marriage exigted prior to.the time of trial
so unless there was a waiver . . ,, the
‘wife’s evidence should not be consudered »
Note. It appears here that the Court reached the

right result' with the wrong reasonifig—that. the‘ court

" mémbers’ ruling: on the admisalbility of - evidenoe was

binding :on the law officer. If an objection A, been
made, the. aceused would have had to establish, it by a

‘ “preponderonce of the emdence " If overruled ,the

" government still’ would' l'iave to convince each’ mernber
» of the sathe question, beyotid reasonable doubt; and the
- initial overruling. of the objéction by:the law .officer
., would not relieve the prosecution .of this more onerous

burden In other worde, the members’ finding. would/not

be necessarlly mconslstent with the law officer’s rulmg,
“Had anobjection ‘been made arid overruled. Further,
the law officer’s ruling on admissibility of evidence is
- “final,”” and therefore.cannot be: overruled by the mem-
hers,

- But: here the law ofﬁcer made no ruhng Lack
of objectienito:Cls testimony should be imma-
terial .because: the Court refused to' apply
waiver..This: being 80, an objection can be
implied; as.well as a concomitant duty, to rule,
which ;wasg niot complied with., Thus the accused
was deprived: of a substantial right—the right
to. have the law.officer rule on the admissibility

ofi:damaging evidence—to  his. obvious preju- -

dices;8ee paragraph.be, below. Under this ra-
tionale;. & rehearing would.-be-authorized, but
impractical because under the tdoef,rmes of res
Jjudivata.and. “law of the case! the.law.officer
_at thesgeqpnd trial would besbound by both the
first. verdiet and by the.appellate deoismn to
exelude .bhe wife's. testlmonyl oo :
R TEIRACREIOT B PR e
3 Questions of proqedure. o General N,.‘;hnce
procedural questmns are “1nterloqgtomr

nature,“ the law oﬂ‘icer rules 01'1 }:hgm. .
: s hils Thnpoghy

b. ,Exceptzons. The Court ol‘ Militaxy-Anpesls
has Jndicated. that, the. memhets0f the gpuyt-
martlals have the unqua.hﬂed rlght tQuqall Jor

e nom f‘:ovsmipm. (1%

o 8 Unjted - Stptes.v: ‘S?l[]byy .7 pICMA 808, z;a, FMR; .s'.'“(mmp
‘ “Acpd 11d1‘: Zarnpa 21 cun 1&2 €(1ssa) pet dem‘ed 21 gn}m
9,‘0 ve e i et v i : i

"fU if- 8 Ul qu B0, 18, GMB 174 . (1 564
n;ﬁﬁio)!‘g‘uqerng A1 i P

May . the ‘yote be (;f
ambniwa\sum % Kndibion,| £ DICMA 887, 16 OMR 161 (e L%
See ‘para. b, sectlon V, tnfra.. " FEET TR F I TR
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-'a--additionaxl-ev-id'enoe!.ﬁ Other examples ‘'of pro-}
- cedural -questions to be-decided by the court
wmembers instead of the law officer are stuchi
. issites :as:which is the lightest combination of |
”,plhmshmentl in a sentience,* or whether to take
a:pevobe on the findingsA™ If the members dis-
.agree as to whether these interlocutory meas-;
:_ u es a ould be employed the disagreement {
' ould be resolved by a majority vote, a tie
l)te ’bemg ih favor of the accused L '

4 Motlons. d. Ge'neml The law officer rules
E;lp.lly on ,;notlons for appropnate relief, be-j

uss they raise, pucrely mtenlocutory gquestions )
which do not raise any- “defenses ot objections” ]
in permanent bar of trlal.“’ .Likewise he rules
ﬁréally qn mot1ons 1n bar, not ra1s1ng fact_
18 a8,

i O ngwns in ba,r raising pure questwns of |
g ‘
(s f'f (1) <Common lewa At ea.rly common law 4
Pl ':.r_;sluch a motion:-wags raised by the prose- ]
fcution’s- demurrer to defendant’s:con-|
Feina bos, fesgion-iand’ avoidance to the indiet-}
ity v ment. For. instance,. the- defendant ]
w1 g owould, on a4 special plea: in' bar of ]
i, ‘qutrefois convict, confess. to.the .in-i

. :digtment, but at the.same time set up }
sl as matter in bar of trial (or “awoid- |
o are s dance”) the record of trial of hisH
4.3, .Drevious -conviction for the:same of- ]
cotii g, fense. If the. :prosecution. then believed |
4 4. i that, as a matter of law the old record |
- 4./, of trial and indictment showed a dif-

..« ferent.,offense, he would . “demur”

. (admit the truth -of ~the-matter in |

- -avoidance) and ask the judge to decide |

-+ n; the Jlegaliguestion based on undisputed |

o facts, or: evidenes..Singe:ne issume of §
v - Taet wasrhised hythese pleadings,. the {
w et wiudge:eguldiWeeider the jssue .finally. |
i Origingllpthedaw was so-severe that
e o NAYANEH JOgY oncthetlegal issue; the ac-
o W” reuged was.ngt-allowed to “plead over” |
- and deny his guilt, because he had!

, ““éothéssed” it on his plea in bar, and |
N MTWJ v.,lhﬁféﬁ r‘:av.nd,,_]udg'ment could follow |
¢ m \» ot jury trial. Kb erimitial’ prode-
; . bec lightened, how- |
_une aca:me more en 1g i

" g’vé'im thé 'commbh 15y .'_Judgeé could

3-511 , ¥ RN T

£
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i . court, members

i

e v allow thiedefendiant to plead over and
ol ontéstithe i‘acts* of the itidictment.5

(2) T é&ércil ld: i }1e"of Criminal
""" Protedure” 12(b) ¢0nt1 és the pre-

" ekisting “federal practlce' of having
" the judge rule finally” on motions in

iy s -

' _presented 51

_,leztaryi lafw AS’ m federal praetlce
~and- English commen. law,the law offi-
..cer may rule finally, .on. pure legal
.. issues raised in bar of trlal thus he
,-heed not, resubmlt the 1ssue t0 ' the

oo

A

, Illustmtwé' C'ds(z st
Umted S’tates V. McNegl B QSCMA 383
9 CMR .13’ (1953)

Before the Dlea: to a ehargewf‘ desertion the

,;law officer denied ‘aceused’s .motion to dismiss
for lagk of jurisdiction. The metien was based
~4n undisputed:evidenge.that, although he was
- drafted into ‘the service without pbjection, ac-

- acused i was..exempt -from. the. draft. The law
; officer later refused. to.submit. this.issue to the
; courg. on its final. deliberations. .

“ Opinion: The: law- officer, . a.sMhere, may rule
- finally:on pure questwns*of law ra.lsed in bar
of trials ©octcbe e 40 S

“In quest}idning the sumcienﬁy of the in-
iatructions of 'thid 15w biftéer; dppellant:con-

" tends that ‘the questish’ ottigdlidisdiction

“of the cotirt shiotfld have- baehtimitted to

bar of trial, where - no fact issue  is

ithat if ithere was afactual dispute cencern-
Ang jurisdietion-which.would have an effect

on the-ultimate:guilt -on innacence of- the

. aconged, it .should . be: presented to  the
sttqourt-martial - for. determinatign.. In. the
+jinstant. case there was.ho: sugh, guestion.
i~ 'The issue:here.raiged was predicated on
o testimony: . which . ‘was . undisputed and,
“; therefore, involved only a -question of law:-
-~ When ithat. is the posture ofthe-case, the
-decigion rests solely with:the law officer.b2

(1,)l Qommen lam

; e Motwns in, bar razsmﬁ" 'zésues o? fact.-

See.. paragraph 4b(1)
above. If the prosecutmn, -instead. of
demurmng, ,traversed (demed) the

Was ralsed In such ca.ge the qu,ry
Would declde th.e question.hy a speeial

- « verdiet, because, at common law: “there

, waﬁ ne trlal by the Tecord” in-crim-
inal. cag;ee.“3 If.the, jury dec;ded the

issue advemgely 1o the :aceused, he was
.., then allowed.to plaad not gullty ‘to the

@

. general issues ;, . . .
Federal. lgw.: ’Fhe F‘edebal practxce,

“prioe ‘tothe ehactment of*the Federal
“Rules - of Crithinall Procedure; ~sub-

L fn‘ sta,nt;!;»lly, ‘adeptedzth@tx ef pre~(;‘onst1-

kl*i'e applslcab’le ngeral Rules

‘%@R‘ii@véd; ther snbstance ' -of “pre-
ex;gtirih‘ praeblce;;q,lthough abolishing

sesi} i ntytely echnica] rquirements “of
niiia o pleading,“ T T P T
. Federal:Rule of Cmn’lmal Procedure

' tHe - court e d*éuer‘rfhﬁhﬂmmw Uniited
s "Statesv Orﬁéla"' BEMR08 2

LTHIMEE

1
L e

‘ ml Chitty Crl'mmal Law (L 41 ed) nt 481 {qﬁ i

. ool :]ehpa‘z‘d;f diéiinbd or "By ‘sHGHAT Vardids," betére
i to.-trial, of ganerillsgugly Vnited  Htapea s« ilpsel;- 218 W,8,.401

ohvingYs Resvetube.

s

| o Puteth v, Uhived~ Statdd.” B P, DA OP0Y Wk, {18087, -at-
- firméd 04 -Fad. 127..(0th, Clrﬂ,ﬂsqq).“‘lﬁhﬂﬁggn’ied, 176 W8, 884
, (1000

'ﬂALeord Unitad Bitatss .- Gnnh},heh "rPﬁ)‘s’e-MAduoavsé OMR
20& (J967 ), jurlsdiotion. b tlmg: of prial ]gmtgﬂﬁf@tﬁ v.iFrebwell,
S1L UBCMA_ a1, go CMR 198 (1? 0, f%rn;ler ,nonjh ieial punish
mant Yor: dame.offense,” -

. Avohbold, |Criminal, Pmuddum qt; 8L, Qhifty, Cﬂmmat }paw .
] (1841 ed.) at 484, 4858;. see Abbott Crimmal ,Trial Pmctice (dth

od.; - 1080 ; “deetlons " P18 18,71

"'BOMU,V PRt aupra npte ,‘)pt 480.
ni d Sthtes Thompson 1§5 US 2'71 2']8 (1894) gp]ea of
e éaadlng

(1910) [date of, commlusiop of of;gnse [:1] rahing defangs of q\tatute
of lmitdtithy’ ’shli\n‘lttddj Bty iib Ofder afblig with 'the weharal

P F
ilfg%“?Noie’a of Ad'i;{sang Co wgm?ete"e grf‘[&ule iﬁ Federal Rules of
bt ssHadanoy 3 _

biaao oqne

PR N

te

12b(4) [heneeforth;, referred to ‘ag

i “Bule 12b(4)”] ‘provides:

(4) Hearing on' motwn A mo-
tion-before trial rai‘smg defenSes
"ot bhjectiptis, gh AU T, '
‘before: trial uhléss: ’b‘
s that -l etel
terminatien ot th
‘genera] igdler AW ihs
shall-be t’r%éd By agury-Af o W

e byial e negiibedrimter i’k@‘%iﬁt@f
tution Or arviadtiof«@ongressisAll

ks By

g pthil (gptedof Fah it by getdrt,

mined by-the courtwith eyt

bido




Joutia jury.or on affidavits or:in
+ such.manmner. as:the. court may
.«direct; [Emphasis supplied.]

« “The phrases, ‘trial by jury’ and
‘right of trial by jury;” as used-in:the
“Federal Constitution; have been inter-
+ - pretad to ‘mean ‘a-trial by jury as
-understood ‘at comimon:law béfore the
- adoption -dff_-‘the<"G‘Ohstftut:ion;” CLA | 7
- would follow;thereforé, that .even
under Rule 125(4)- fact issues raised
by “motions to.: dismiss”—the  old
“special pleas in ibar’ »2ewould have to
“be: submitted to the ‘jury for ‘decision.
¢ 7 In thise respect fit; s significant that
* the preliminary draft'of Rule 125 (4)

“would havd'entitled the ‘accused to &

“iar ury - trialonly “ifs the :issue is one

, “which - herétofore might have been

Y U'raiged @tithe trial under a plea of not

et o gdilty 788 ‘The requirement of a jury

© “trialfor these fact issues formerly

+ “'raised by special pleas in'bar has been

“ipdeognized ' even - today ' under Rule

~ 12b(4).5 By - statute, ‘however, the

* Fedéral - judge ‘may rule finally on

ok «a‘ny motion. 1:0 -dlBI!llSS’ for lack of
~i-inpdedy trial B0:; i

ﬂft%tm*y L. i1-"r10r to the 1949 Man-

%“ﬂl”pfaétlce Contested issues of
‘f fﬂiﬁed by '8 plea in'bar had to be
'B’y" theé’ ourt beéfore preceding
lhl 6f'the general issue.®! The
3 'of tHe Taw miember on these
Sy qg *'p}eas ‘were subject to objec-
AR ’"’rﬁi‘@ﬁ‘i"ﬁyi}tﬁe‘ ¢btist, ‘thereby providing
- HedueduaYfury: verdiet.®
-h@é»ﬂiﬂ%i Mb.hual contained sub-

",1.3‘1!“‘ | ;
Spért’ v s. L

®iNote' the r&m‘ﬂ 4 E\fmamwmlowmg final rullng on
a mot.iou to digm 4nag idriableet o, which s capable of
detenhlnn.tl&n w1ﬁﬁmiiﬂﬁf l’?# ?fgqﬁd ¥ iued by a ples of not
sullty,” MOM,riosh, pabi. b, fooideiorre

R AT

? ;%ﬁry Trgals 5(194? ed ) § 23; see also

% United States ¥y ins, F 104 4 (1954) United
States v Harom‘lb"‘i 5 Ké ?d ;8[ (1{d82‘ 1}5 i
W Fed. R Qelry I gy “&M edheict b (-

25: ‘gl t&;:};c M!’Htmsﬁ?w“ 7 #m%&m“&g@gq ad.), at 263 254,

69.50OM;:+1028, - ab 40, B0 B2 fffiiﬂﬁﬂf m&#mf v

aings Ea 0 g A#ined Services
on ‘xgk *Hiok, 81{. oh:{;ﬁ?}? ﬁm‘% Efd it 24;

seu'dsa Repbre A HCRY 4083 M1 &t 130
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3 .-iiﬁg‘ll tﬁe mititary practice followed the.

... -+stantially the same wording as its pre- |
s o decesgor, but the “special pleas” were
.- -relabellad: mations to dismiss” in ac- |
__-corda,lnca with the Federal Rules of |
-'-'."“Cr'lmlna.l Proocedure, ‘adopted a few
. years before the 1949 ‘Articles, Al- |
though the, law, member, as does the. ]
2. law officer under the present Code, |
qthen had ‘the power to rule finally on |
i "“Interlotutory 'questions;” apparently |
_ “the" drafters of the 1949 -Manual did |
S Wi ingt conider . the possible conflict of
- 'thid newpower withi the historic pro-
’ :%eduré af- pi‘éﬁi‘dlng‘the accused spe-
ireial verdicts:ob et ISBues raised by !
v wea8pecial plegg in bax.’
s 4 j r;QQngpess mtended hhat the 1949 |
s Mﬁnual prov1s1ons -which followed
bl »“exaﬁtly” thie Federal rules on motion §
IR e procedure, 'be :followed -iunder the |
it aiCoddios: Accordingly, pardgraph 67 of |
il v {1ther /1951 1 Manual incorporated, ver-:
i habim, the pertinent. provisions of the
0 s 1949, Manual; It :added, in subpara- ]
sl gra‘ph -8Te, however the followmg'
I ﬁro’wsmn S
v o oo Ifthe motlon raises a contested
cile i v sodesue-of fact which should proper-
sadde g pee o8y be:considered by the court in - |
‘o .. iy connection with its determination |
5% oo 9 the, aecusedls guilt: or innogence,
+..1:1the introduotion:.of evidence
.+, .+~ thereon. may.' ba .deferred. until
- »&vidence on the.general. issue is |
va ot s received. Eoryexample,iif.a speci--
inoad oo Moation: allegesr-thatian offense
‘... - was:committed ht-a time whieh is ]
-within' the period- permitted by -
‘the-statuteof limitations and the :
- accused'inakes’ & motion to dis-
ceile o misay meﬁhe)gﬁound that- trial is ']
S ;.-h-'-l:larred‘hby “A‘i‘t‘icle 48; asserting
7 that the'offeride was committed at .’
et éa‘t*li‘ér‘*’bimé“than that-alleged, |
* thé introdifetioivt evidence perti~ |
I"’nen*b*“ﬁb »tHe “titotion may "be “de- |
il s TRSR AN the matter considered . ]
bR g ;‘»;wfmmdurt inits dehberation on‘ C
"";".\;",,:l;ji,, i;}iﬁé sll8 b guilt, or innocente, ... . - |
— ,:.» : A}th‘éu i a'plea in bar has no. logl-
SR "&oﬂﬁectmn* with. the. “guiltior.inno- |

M ETUE

RGO Y8004 f




- cence” of-the accuged, and is a merely
- technical, but complete defense, never-

.+ theless; -considering . the federal pro- -

ceduré and the genesis of the Manual

“provisions,: it “would . seém that the

mijlitary accused is entitled to have
the. court members pass on: the issue

- if the evidence:is. conﬁlctmg This

view -is, indicated .in’ .dictum of the
Court : of Mllltary Appeals in Orne-

: las 8¢

1 Ilustmtwe Case

 United States v. Ornelas, 2 USCMA

96, 6 CMR 96 (1952)

Durmg the ; trial the’ law officer
denied the accused’s motign to dismiss

.. for lack of jurisdiction and later re-
-+ fused to present.the jssue.to the court

.. members. ‘Aeccused, who ‘was charged

‘ wi.th_,desertjon-,,.testi{ﬁed-;ﬁhat he was

:.never. inducted, dispyting ‘the prose-
-cution’g ;evidence :of :a., morning re-

.. port's. recltal that he a.bsented hlmself
- shortly after.induetion. .-

Opinion: Rehearing authorlzed.
.+ - Where :the determination of
- jurisdiction-invoelves no contested

= issue of fagt, so:that the question
.. bebomes . one:. ofi law: alone, it

+ would be quite sound, and entire-
ly:consistent: with civilian prac-
‘tice; to leave the matter to the

- sole:determination of the law offi-

. cer; But:wheve there are disputed

- facty to bemefsolved i wohld geem
unususl 'indeéd: ’chaft the ‘law offi-,

" cer should’ resolv “ﬁhk 1, and we

L 3l
. do not beligva this to be. t,he mten-
tion of Article: Bl (b): and para-

© o graph-8Te; isupra.Tn %" lattér

‘portion of this pelvigraph it is
said t]pat; “If the motign ralses
a4 contested issue of: fact which
shou‘ld properly be cdnmdered by

the court in connection with its

Lo deteyminations of “the' accused’s
oz guilt ereiinocenek, - thel introduc-
Cne At ﬁtoﬁ of evideﬁce thereon may ‘be.

ey L ;f‘_j;" :

Flid by

P e

deferred: until evidence on the

-+ genaral issue 'is received.” The
. underlying tenor -of this state-
: ment, suggests that there may be

issues of fact involved in a de-
fense- or objection which should
“be -dealt with by members of the

. -court, But difficulty arises in de-
 termining what' are:the issues of
-+« fact - “which should properly be
© -~ congidered: by the court.” A con-

- colvable inference is that some
o -issues of fact are “‘properly” for
i+ the court and: some sre hot, but
> 0-mo basis for the taking of distine-
it tiom is expreasly given. Some
. - agsistance may be gleaned from
.. an ‘example 'given.in paragraph

67e, supra, which states in sub-
-stance that, if an accused defends

- on: ‘the iground- that - prosecution

is barred by the statute of limita-
‘tions, the court may decide, in the

i course of its:detepmination of the
¢ guilt-or innocence of the accused,

the: questlon .of when the offense

. 'Wag'ih fact'committed. This seems

~4¢ be'indistinguishable in essence

' from: the sort of factual issue in-

volved here—namely, whether
the accused had in truth taken the
cath -of -induction. "All of this
appears, on its: face at least, to

- conflict -with the .preceding por-
. tion of! paragraph 67s, to the ef-
_++ Tect. that action on motions rais-

ing defenses and objections is “an
interlogutory matter’—and with

;. the /Codey -Artigle Bl(b), supra,
.1 whichtmakes the.ruling.of the law
tieeslu offieBr oneyinterlacutory  ques-
4 ut-’i.t1ona’3,"1,ﬁna:lﬁ Acoepling for the

sormgnt the-notion-that an adop-

L ,;’the Code bmd Manual is the sen-' :
tence “in. the .latter’s paragraph ..

tion toﬂ:bhemsual civilian practice.
woyld mq;.ure submlsnon of such.‘

© & Uniead Bated g&ﬁnulalaz ‘Usdm ‘9610 CMR 98 (1952). . 67¢ to theeffect:that. “A desision: .

HAGO- 10004 . : s




e e oon-such a motion:.is- an: interlocu-
Jree s tesdory - matterd” . It dpes: not - seem
war oo o tlikely that: the draftsmen of the
cax e o Manual thereby intended that the

vy, . o laws offieer be entrusted with final
. -+ flecigion -of -jssues of. fact raised

L e dne connection with “Defenses and
<o weObjections.” [ Emphasis supplied.] -
“igecw o oo AFhis would be wholly inconsistent. -

. with' their subsequent- reference .

" in the-same paragraph to the ne-
- cegdityfor decision by the court
© .of some-factual jissues. It is.to be

w« -+ noted. that,the::sentence quoted .

- ..dges. not provide that. questions

RIEES __e_ralsed by :such defenses and. oh-
Lot ariections ane “mterloeutory,” but_.
e oo rather.that a, deczswn thereon is .
Coadne. . 8IL 1nter,locutery ;matter In oyr

*.. .opinien, the draftsmen were qultee
clear]y saying only:that such deci:
v glan: is interlocutory; in a; prace-.

2 dyrgl, sense and not. that it is .
O in. a, .substantive .

--,-,-aenae«-—whmh would bring it .
~~within. the excluswe ;purv1ew of .,

- interlocutory

“the law - ofﬁcer We .think they

s Ofithe ease:
8- hﬁ%tﬂ)i’y of the Uniform Code

eyl i iﬁt‘?’qﬂé&l}ﬂgv with' this' problem
SR mw@@ﬁy@vm ‘the: Legaliand Legisla-
5 by Mﬁiﬁéﬁﬁ. ‘Manual ‘for Courts-

Mbgtidlor United 'States, 1951,
RE N "'82;:3&5@10%5‘ that paragraph
wovdd ol ?:16%6 “thd Manval iwss. patterned
v oo RS (b, Fedeval Rules of

S e

VLR

§ Yo Bpsctions: “shall be
A ﬂsﬁﬁ‘#ﬂi@«mgury trial is

; B@Qlﬁﬂg‘ﬁﬁfﬁfmﬂt‘ fhebx@onstltutlon :

| -‘mednt to observe that the decision’ -
“iigodnterloeutory. in that it does:
: not:bear on the uItlmate mer1ts‘~"

.There & =nothing in the Ieglsla-

CRAL: %‘f‘kMili?bal‘y Justlce which assists

o140 W@lﬁiﬁﬂmﬁl& Prevedure, 'This rule -
\;yﬁ'-fzfggﬁmﬁw‘tnaﬁ dssues of fact

q,WﬂfIU&GM‘A m. Yoy bmﬁwﬁmmﬁmhe“' -' ': _:':

PR

Akt ;tq

. ‘draftemen-did-not intend to vest.
win. law . officers final authority to
sidegjde. issups of . fact arising in
<« eonneetiop with a defense or ob-
. isjection;raised by an aecused.
434 We concltide that where an ac--
i oused -raises a deféense or objec
tisnie. whieh  should “-properly be-

,ni;o a uestion; of fact, that issue
' ¢ presgnted: to. and decided

b B; 164 eo,u:ﬂh pqesuant 20 appro-
. 1ate~ imtructmns ‘But where
: ;? ";‘-a*'? Wetisstte) i parely “lﬁferlocutorv
i¥iigey solely a questjon of law,

),omcer in th1s case erred
_..rg makmg ‘His' decigipri- on the
~ igsue  of Jurisdwtlon final. The
"-h{:bused was entitled to have the
‘Y4stie submitted t

priate mstructqul}s e should
Ladd: that it mmttere not on our
;ﬂg"man whet(aer the zssue 18 sub-
~cauitted. at: the, tzMe the; motwn i8
: made or. of, the cong:iuswn of .the
' oase whe[n bhe equrt is, requlred
O TE to dellberate 5 bhe ev1dence

W Empha51s supp’lled]

: -Note. In Omems tfhe de )
issue’ would: xdemd&a tivd”

. the oﬂ"ense", 2
‘dict’io;n“ to

-“hlrx{,‘ifq e “was a civilial

w4 Yq iy ednstdered by ‘they court in its |
e .~~déteﬂmmd*bidn»v ‘ofiguilt. or inno-
E “eence, and which reso]ves itself 4

Ft 1’37 Withillg ithe sole cngzance

' 0 the court itself
a'n‘d deéldéd by th e}m under appro-

]

e'on' on the one }
‘ lega‘l» ‘questions; 1 }
iThe ‘guilt or m‘nouggt e' ‘of\£He “dceused—for §
it he wag hever! v&idﬁctgd héi goiid not commi- §

e her;the cpurt had juris |

" “yunlesd hé Ha Heéii‘inﬂﬁﬁt’ed. ‘The Court ha

s benly to’ Hispbse' fofti the) frst! question, and ]
bherefore,thja némaiﬁderr-ni the bpinion, deal

. : | ing, 11;}1: g ni g_p lefenges or objee §
,_," tl? s}v gﬁ;,‘? eﬁtpeless, in Unite: 1
_ v, ‘Bérty B 5 th Jf:ourt stated '

CA (Y Saegy s

ﬁ,;émwﬁnﬂm s, law, officer mis-
oo Mndergliond wour. \,dﬂCISlon in ...
"f WGBS Qﬁaﬁl%ﬂapd( g e e Rlchardson. IIl
“mmrm.zl Wi@h@ﬁﬁeﬁ&s% we,wwere ¢on-
ad ouon nenned wighi disputed. questlons of

fp,@p,},‘n a,rdlng . matter wh,whn,

ey o 0 QUED, JRar X




: - fense to prosecution: A matter of
o . that kind should “properly - be:
LA considered by the court in connec-
tion with its determination of the
" accused’s guilt or-inhocence.” v -
It seems  possible, therefore,’ that
the: Court probably ‘will not. distin-
-guish between a plea in bar raised
; - by a4 motion 'to ‘dismigss—and having
bo- v - no logical relation to: accused’s guilt
o or innocence—and a pure defense to
the issue of guilt or innocence raised
. by a plea ‘to the gemeral issue. In both
. cases the Court might very well re-
BRI ..'qulre the dissue to goito-the members,
ivion & “reasonable doubt”! standard.

“In gtch case, how the issue is to be
*'submitted’ 1B‘prob‘lerhat1ca.l In Ornelas
‘the Court opined it madeno difference
“Whether “the issue’is submitted at the
t t1me the motion 15 l'nade or at the

:::::

R 1 wOuld bé'd rare: lnstance where
~ the évidence in' support of ‘a motion
| * t0'dismiss was not ehtwined with'that
" of'a general fasue. Th suéh an excep-
"' ‘tional case’ the fssue might be Hedrd
"t first in accordance’ with ‘the 614’ pro-
" cedute; otherwise it would be sub-
‘ mitted ‘alorig ‘with general issue, with
. appropriate ‘instritions,”
DA Pam. 279 (1968), “The Law
~ Officer” lends itself to'a contrary in-
B terpretatlon, 1mp1ying that the law
., officer rules finally on all fact issues
.. . raised by motions.to dlsmms, which do
- not:have:a logucal relatlon to the guilt
" or innocence of the . accused. Para.-
1 ~ graph 84 prov1des “If 8. defenge or
., - .objection israised.. . which inyolyes
..., .the determination..of.a.. guegt;gn of
© . fact affecting the. ultlmate queytion: of
~ guilt or innocence, the jssue mugt.he
submitted on the merits,’”
\,‘{3."‘:-_41\\- .o

™ See’ alsg DA Parh 27-0, (Lﬂﬁﬁ)n Daraa 255 W e \”c
j° ¢ Quaere: Could. deférige counsel have .nrﬂ
[ error by pul:tins I:he nceusad on thé 'qtand m ey outyofscourt hears

'1!3 oMy A 8108 ot Unmd é‘thteb‘*‘#“ﬁﬁmn."1o Hscma
{odBes 28 CMR A8 (‘.1'059() IR R 5 2 L (A TS

_,’;!”j\ brpivin bl
% Unitad. slong, 10, U8 3, 27, MR 457 (mn)
i i zgnlhd zﬁted Y owigi,mgﬂl nﬁmsh’d adal l{
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. pass bn the ISSue e

g4 ot O jdttien K" ok

: ruling'dis»deternﬁne
law, officer. at the fime, of his tuling.® Since to

Quted hts miénmnt of crender anm #nformed”. ruling ‘the law officer

-5, Deferring rulinig. d¢. General, The law officer
has & duty-to rule on interlocutory questions at
the time they are raised, although he need'not
give advance,i 9dv1sory riulings on hypothetical

. queet}ons J‘l’)eferring" ruhngs Qn mot1ons,

‘when that ‘term is. qsed in the Manua) or elge-
where, for all prag tical, aspects means efther
making, 2 “provisional’ ruling or refusing to
rule’ because ¢nly"th,' bourt mermbers should

i

I llustmtwe Case

Umted Stwtes V. Hdcrfns 10 UéCMA 69
‘ 27 CMR 148 (1958)

Aften the prosecutlon started to estabhph
the voluntariness of ‘acctsed’s pretrial state-
ment the defense counsel obtamed an out-of-
court hearing where the law. officer, in responge
to defense’s questlons, advmed that it accused

_took the stand on the issue of voluntarmess he

would allow the latter to.be iripeached by. being
asked if he had pnce lied under oath, As a result

_the accused did not testify in either the open or

out-of—court proceedmgs. The Court of Military

_Appeals gra.nted Teview on the correctness of
-the law: ofﬁgers “ru]mg L

" Opirtion: No {ssue was presented for the Court

to decide 'sitce there was no aetua] rulmg by
the law" officer: -
It is essential to proper]y raiSe the issue.
_Here, there was no ruling by the law offi-
" cér..'As noted earller, hig “ruling” was
‘.slmp]y an indication of what he eXpbcted’
to do if the question were presented to him~
" and it is:obvious that, the acensed not hav-
ing béen called as a ‘Witneﬁs, at no time wWas
‘theré an’ actual iisue 88 o the extent to
which he .could:be' ¢rols-axsmined. The'
-question did-net.arise andsthere:is nothmg
for thig Courp moreonsjider.w ol b

b P'rocedug'e. 'y aik&'“E: Ha rﬁ a rl, ht to a ruling

ﬁiﬁlshiﬁiﬁfty ‘of evidence
at the time it is ma e, o8 The correctness of his
3 the ev;dence before the

mpst, have the' bene'ﬁt 'of, preliminary evidence
or offersiof proof on the issue,™-it- would appear
"that he cotild not summa*fily “defer’” a ruling
(sustain or overrule:an objdction, “subjeet to
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-being: gbnpoeted bpt) without some-legal basis
.for.this; dﬂ@isien#n@:tﬁbhe rmnimum, an;offer. of
ieproofs 4 oz sl Ty

i yhere’ pfé?enffng ‘the grounds for ‘the obJec-

flon_“would' ) "'dlce the” dccused, i’ made in
open}cd }he S entitled ‘to” an but-ofchiirt
‘hearing!™ In such & cahe the fact that the sime

evidenice pr‘esenteo’l in the out-ofcotrt’ he&ﬁng
thust dgdhi e presented in opén court doed rot
justify the law officer’s refiisal to fu‘le in the
out-of-court hearlng?"% Thig duty to rule ini-
tially on the purely xpter]ocutory question of

admissibility_of. ev1dence Presents a practical '

procedural problem in tile rare case where the
“law - officet’s “dedigion’” ’OVéNaps, or affécts] the
j‘determinatl_on f ?hé*‘acdused’ “guilt-or invio-
“eetice.™ 1‘1‘1" Richwélé'o%‘“ the' law ' officer’s

*’fhe .‘:tcéllsaf-:t’fi’ﬁj"= 501¢° "ﬁefe‘ﬁse ‘even though the
" mémbers’ m*ﬁsrt*‘ﬁaéé‘ oM this latter issue if the
'preliminary i ué@tiéﬁ f?-icompetenc‘y were ‘de-
cided adVeRaely® ol
1 ghl 18w ofRcsr
“adousd? thee f_ré“ reliminary evldence would
have to be,, resubmlttéd to the court members.
« Mo 91\1}@1@1@“}%1@ Jaw.officer to make an informed
 ruling, @@qmﬁthle game, time avoid the. possi-
‘bility of the cmrﬂorous proceeding.of two. identi-
c%,].,.g:plf t_ v Qpe;‘bﬁps the, . best. procedure
vl } b - ;_.- ﬁmq qer, 1n an out-of-court
i ' Jpatties to detaﬂed oﬁers
te tlme consumlng
) 1me prov1de the law

kg @;ngﬁwﬁwmw,@age STIEN S

Umted %MW%WQ’ 10 USEMA: 249,
YR (1950)

; .mrr“rptgefl accused’s testi-

. urw’a?wf'f 865k o j
R Y
1 Unitpd Stathar v DR i u.;éoffzﬂ R 2eq 08 ;
raee seg., IT1,. pars, uif ey AL
“THrUited St ”ﬂ-'*’% R0t "% 1 27 cltk 4 (1od).
LIt Ree Unitédi QQMA B8 47 CMR. 150

1 ! i i ) 4P AT

(fgg a p::;w ?gg 3 7%?,? .é% ML u ﬂﬁ%nnn’ i vbfuﬂtéti
< 1iéak; dpiotithpficount i a_sﬁ’ﬂﬁ'uﬁo tuptifedeingids 11 on
et Semaintin SfrEy {91800 YT Y97, B, sP’“ﬂ 2t

tH wrs“fﬂh Pam; 2hkd Wysss; ol uvo 10 iy

#3114

mony, in-an out-of-court hearing on the issue;
of  voluntariness. of -a confession; stating that.
he,.the law: officer; ‘could not rule on the issue
at.that time: because ‘only the court members §
could do so. after hearlng the . pertinent ev1-‘
dence. . ,: oo o
[Opthion:: “It" WOuld geem that the law. oﬁicer
- héps comp]etelyfdlsregardddt his duty to make ]
u4hs inttisl - determination of adrdiksibility in{
" favor of Bubmittmg the issue.directly to the |
¢ coui‘t-marbiulﬁ’ TA bl o LD

Ay

??”a(lb USCEMA 4217,

Umteq .S' tates Y. EQ’.};?

27 CMR 501 (1959)

mony:- of a prosecu’mon wltness and moved 1o
stmke_ it the__ law: officer ruled tha.tgi;he ev1dencq
_was admissible “subject to ... being connected ]
to the accused;” but.he then: agreed with de-]
fense . coungel that his ruling meant that thej
ev1dence was. not then admlsmble and later
stated that he: wou]d make his ruhng when both j
sides had; ,vested At 19 time did he rule on the]
Jmotions t? t;t',lke Nor qhd he instruet the court. :
“mempers . fo; ?desmg@rd that partion of trial]
qoung@l 8 ﬁn@.l argumgnj‘, Wherem he commented’
son the. “ev;dence” Whlch was . the subject of ]
" defense’s obJecthns, _— ‘ 1

-Qpiniqn: Ttial ‘counsel’s algument constltuted
prejudicial error: becayse. the law, officer had
excluded. the evidence even, sthough, he did not |
. rule op the motions to-strike. .. .

bd Bldtngs on motlons:. I gene!‘al the law |
oﬁ‘icer‘ should’ hot defér His rillirg i he has the,
pd\x;er to make a ﬁnal ruling,"é’fld when he does !
s0,"hé should’state Hik’ Yedsons. thévéfor. Where-
“thee factd @ré not: ye’c”sdfﬁcw‘n‘ﬂy de\)eloped for |
“an' thfsitned  vilingd A YHE Heoued -could not ]
‘e hidrrn’ b‘y“?ﬁ&’*ﬁ’t“&&dﬁt’aﬁbﬁ‘ of further evi- |
“detic; tl’fé*lé:%v‘ﬁfﬂc&ﬁffﬁd?‘]ﬁ?oﬁ*érly defer rulmg‘ ]

aﬂ"mxfs /S RL DN URES T

- telliugtrative Case
l’]mted}1 R.Sitmswn%rmdl @ USOMA 29'7 i
o e S R I8 (98E), .
e A,t dhe, )ggﬁmﬁm& of the' trial’ the.. law ofﬁcer 1

¥

deferred rul‘fnﬁ ‘ot ‘defense’s. motion 1o dismiss.§
a8 mtifetoul, Sl ot two, ,si)emﬂcaftiops( The §

GO |



' 'oﬁ’lcer is. binding -on+the Goyeruiss

law officer.defarred ruling on'the motion until
after the fAndings-of ‘guilty of both. specifica-
tions, at whieh 4iine he granted-the motion..
Opt‘miom. Theilaw---ofﬁcer?-s action was proper. - -
. The ‘power to change =& ‘tulifg -
clearly mcludes the power to reserve:feei-
- sion, If the law officer has:any' doubt: sbout
a question tequiring a ruling; good’ffdeﬁSe
and sound practice require carefyl (}ﬂl,i
eration of the. question, rather, thanﬁgn Q,ﬁ‘)
the cuft” decision. Civilian cour(g % "
the pract1ce of reserving decisi
motion raising d question of Tebrankit aﬂ%r ~
" the verdict-of the jury. il .- THefd fguien -
compelling Péagon reo[ulmtﬁfr taptidifierént T
“practice in the military, pafl‘ﬂlc’ﬁla“ﬁl%fiWh%ﬁ 3
the procedure is congistent’ Wiltlﬁth"&ﬂldﬁli@sﬂ“
construction ‘of Atticle 515(3*)“*%?? o setirt e
 The occasions when o i Rl Be"f\
called upon to changé @ i -
decision until after the ﬂ%ﬂ,
..mwmber However, the ]

_.In our opmlo;n,tthe lam;;“ s Pt
_ .acted wisely,.. [{ESWRM 8 3NPRUR): .,
.Note. Deferrl rull g, 90 8.m0 jon  dpes not relieve

the law officer o!il’qth Ptm?a&: i’g‘ Hois dﬁﬁ%ﬁ Hihaking

the ruling, throulgh tHe! d&ﬁ?io&" e Metibers

‘make a:finding oni-fhenigmie: W%f@%ﬁﬁlﬁnﬂhﬁqiﬂnding

in. his own ruling, 'I‘husytl;g}mg mqrig DA

0, ] O

Pa.m 27-9, at paragra per, Assum-
‘ing, as does the’ f;zgrpﬁlﬂéz t}lb, ;ﬁ ¥ tile

}' on' the defense of itHa! Stﬁ‘ﬁﬁﬂ"’é Wﬂ'ﬁm%‘l‘oﬁﬂ}tﬂ% ‘the
law officer should mke: W& indeheiddy wellng before

the verdict,.and qot; \as #“W?%‘}?WW%?@W%W"'“

finding: - vl BRI,

6. Effect -of, ,ruhpgg, bﬂ'ﬁ ; ".."'%‘l_aw
officer’s rulings, if not ﬁq,veﬁ"'-‘-' m d‘gr'ipg

the hearing, are final.

'b. Res judicata. The: finak ni:ll{im,mﬁ thelaw
gt 4fiithe
same igsue of fact -or law mmaisoddatsafﬂwbse-
~quent trial of the accused fors dﬂﬂem@}z oggnse

"¢, Law of thé cdse. o ;:3 ?;vifvrm
LW Giirat. Siee bne i i‘l% i iyilie
on,, purely’ "ifiterloct 1

o ’ﬂnal the memﬁgr@*&&‘ i !
it 'authUrltle_S b BAIHA MY AT IOjY,

A reehananeg artd 0 gaof} OF

iy
T ':;25‘: i iy ’?‘ibﬁﬂid Hrireent
L. W sde 'Unlted Stptes v, DeLeo 6: USCMA-TIT) flfg B (20603
| me Ml 308800, Winllkiow, 37 OIS Jaobl Ligwey1 (D Dk oyt v 0]
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v even if erroneous, in -.considering the
.legal sufficiency of the record of trial.
But if accused. is' convicted or sen-
tenced because of nonadherence to the

‘ law officer’s erroneous ruling or in-

4L gtruetion, appellate® authorities may

' ‘order. a rehearing if it is otherwise

Uyt

I

.5 ia justified.- The doctrine of res judicata

would not. bar such & rehearing be-

- cause.it is the same trial.’". On rehear-

...+ ing of a case, the law -officer is bound

.. +by the appellate decision on a question

of law which is resubmitted at the
second trial.™

-(2) Ruling . on evidence.
o Niustrative Case
United States v. DeLeon, b USCMA
747, 12 CMR 43 (1955)

: The law ofﬁoer,, erroneously, ex-
cluded progecution testimony based. on
an intercepted telgphone call from the

. accused, but permltted the introduc-
tion of ev1dence obtained as a result

. of the ea.vesdroppmg This latter evi-
dence was sulﬁc1ent to sustain the con-
viction of two charges however, the
board of review concluded that it was
“tainted,” because of the prior ex-
 clusionary ruling of the law officer. -

Opzmon Board; of review reversed

~If the accused-is acquitted the
-, 'Government, . of : course, - cannot
appeal from rulings by the law
_ officer which’ erroneously exclude
materlal evidence” against him. -
"But; it cohvicted, the accused is
- entitled to appellate review of
»tefroneous” ‘Pulingd! which: may
- have prejudiced ¢hib +tdefense. -
However,  the -accused’s right is
not exclusive:.Dorsupport.the con~
“yiction, ﬁhb"G'ovemmgnt ingy also -
pr0per1y ohafllengenerronaous rusl-
ing;s by ehe lawi'oﬁ'fl:er Tt may do
" go.not-for. the ;purpoge of obtain- ..
' ing c@nmderation by the appellate _
tr1buna1 of ‘e excluded svidenc, ..
*but’for' the, pirpose of 'showinig
that other - evldenae which; has.




in | open”c it
"prov1 es.

been. admitted is not illegally
-. tainted.

( 3) Instmctwns

i llustmtwe Case

CM 392833 Anders, 23 CMR 448
(1957) |

Accuseds convietion for perjury

’ was based solely on cir¢umstantial evi-

" dence, although the law officer, errone-

ously, had instructed. the members

1 that they could mot conv1ct on such
 evidence, . -

Opinion: Rehea’:mg ordered. The
members'-were - bound to follow the
incorrect instruction of the law officer.
'If they had'done so they would have

o acquitted" the‘accused‘

d. Confesswns and admtsswns As stated

:_above (paragraph 3, section III) the accused
“hald a right toan dut-of-court hearing on the
issue of voluntariness ¢f an admission or con-
fession. At this time the prosecution must

establish voluntariness beyond reasonable
doub‘t -1f ‘the law. officer admits the evidence

at tIr}e btfthof-fcourt hearlng, he should advise
the aé¢uddd of" His Pight to raise the issue again-

6&1‘% o Ty f:hls réspect the Manual

oy il 3?..&;

ﬁw, i 1t'of a° hearing held out
6t the iy ﬁéq ‘b’”fé Yifid: rembery of the

court}*tl‘i:a::f”' I vﬂi&wlé’a‘ fliat the prof-
fered evi&féﬁ@a isi’& %ﬁ'sﬁi 1?e'>§ubh ev1dence

il ‘ﬂ‘s‘;mf" J & h{é’_ &

! | hol¥ide
1, General. “If a.@pepiﬁggmwfore a court-
martial has been dlsmlssed oml;m{:dqn mlmwthe

wibeer b

% Unltad ‘Htates: v. Oenweller, ehprb note 345
3.Cf., United St.qtes v.. Coppex, 2 pSCMA 88,8, UMR 183 (1953)
“,‘M.CH 1951, para. 57p(2)

¥ Wnited States ‘v, ‘Dicario; 8' USCMA 853, 24 {CMR.163.- «esT)i., .

% United Btatps v, Fowsll, 8 UBQMA 481, 24, CMR 181 (1867) :

United States v, MuQunld 9 USCMA 888, 26 CMR 848 (wua),a

Unitéd’ Btates v. Ried, 11 UBCMA 534, 20 CMRI840 (meo)

M MOM, 1851, pera. 1400, (fee glec,id., ppp. da, 4t 518; ., ou]i
narlly the * prpuqcution must al?ow that it [the confession] was

voluhtaiy.* S HRS ME
- gpltad,ﬂ@m v, qunwel r, 19 UBCMA 11, 82 CMR 11 (msm),
DA Pam 276, “The Law O uer’ (ms)” 8 171,

STOMY, Amt, 02 (8)eii=Dorn
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i . will be. offered  in open court. ..
+..liminary:evidence adduced at such hearing

APH 67f, MCM, 1951 ACTION BY CONVENING
¥ ON® RULINds OF TAW orrlcfmn

el besti-

. If pre-

goes: to- thei weight of the revidence ad-.

mitted .- . both sides will be given an
- .apportunity. to- present for the considera-

tion-of the members of the court any .

uewdenqe pffecting: the weight to be glven _

B he 9v1dence 80 admitted,

If tha | {sdiie of voluntariness is not raised in |

'oﬂéh court! the law officer’s 'ruling on the ad-
misélb)’lity of fhe confessmn is ﬁnal 82 '

On the -other hand,ucwhen the question is |
rajsed in;open court, the lgw oﬂ‘icer mugst again
rule -(if- the.prgliminary evidence is different), }

and-advise thencourt members; that his ruling

admitting: .the: statement. still requires ‘each
member to make. his independent determination |
both: a4, to whetherx (1) the confession is. volun-, |
tary, and (25 it is credible, before ‘he can con-.f

srder it a8 ev1dence 8

‘The: standard of proof apphed by the law.
offider ih*msking his' initial ruling is as yet ]
not clear. The Manual requires the: g'overnment';

to establish‘ the voluntariness of thé confession |
or, goptested admission by an “aﬂirmatwe show-" 4
.mggl 4 Nevertheless, on this purely interlocy-_ |
tory question on the admissibility of evidence, |
it has been -established that as far as each |
~member i3 concerned, the’ government must |

prove the confession’s admlss1b111ty, “beyond a.

reasonable doubt.” %5 This has been the actual

pra"cti‘Se"in' eourts-martial for several years.ss <

T

mu}mgi does; not: amound:j .to a ﬁndmg of not:
ogltilty, the convendthgahthorlty may return the |
‘Nﬁwdﬁté@theﬂdﬁumﬂ ﬁa:rl ﬂeuonsidératlon of the‘ '

ti_a} _""th gy d Y paragraph 64f, MCM 3
;il?); ‘ ﬁ%yb@antlally repeated the }
i s « };11} ‘B4a, MCM 1928. The {
'Pm aht, Mo E 4 'r%y dlons are almost identical §
[0 thosejof th qmeeedmg Manuals. They appear - §

] 1than  the Code . provision and -4
i}'lfaiw eﬁaﬁ ﬂi@maﬁyu that. when' the record «of ]

AGO- 10004 ]
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E trial is returned for:the court’s consideration,
} ““the court .wil] accede to the views.of the: con-
;enin-g< authority”; when the ;-motion. was-decided
I on a ‘‘question ., . solely:, .. of law” but.on
4 “issues of. faet” “the court ijl; ‘gxercise- its

E ar

2 Questlons of Taw. The Ieéf slatWe hlstory
" Axticle 62(#) Indichtes {Hat' “thé covening

Ho: power to- dirett reéonslderatlon of
'the’ g'rantmg' oF a‘motion £6' didinisy’ was to-be
| ekercised only. wheti: the prldr mﬂmg decided
-4 question of ‘law, with'no disputed testimony,
g v fwhich metion does not go 4pithe merits
i the cage..and does: not .ameunt:to an-ac-
wittal. i:..’:%% This was alse the attitude of the
rmy boards of review.??.Thus being author-
k1 ized by. Congress, the power to direct reyersal
- of a. purely legal dec1s10n apparently, does not
- contravene the splrlt of Article 37, prohibiting
' unlawful comm%md influence.” It has also been
1 stated that Article 62(a), and’ the correspond-
' 1ng pll'ovismns of ﬁaragraph 67f of ‘the Manual,
L 'd0 not conflict with' that part of® Article 51(b)
1 relhtmg to:the findlity of’the law oﬁicel 8 ruhng
 ‘on inteHOCutory questlens g2

RN FEERN

SR Questions of fact HlStOI‘lC&Hy, questions
" of fact raising g-baprof trial were agserted.by
f 5pecial: pleas in bar.?: The: military:accused, as
L the: civilian -defendant .in; a. federal criminal
L proceeding, .was entitled toipresent .evidence in
E .support. of ‘his special plea and:fo receive a
| verdict—or ruling thereon——before #emghre-
. quired to plead to the general issue. Failure to
| accord the accused:this right was prejudicial

.

#MCM, 1851, para; 67f. - :
8 Hee Heariugs Be,fors Subeom'm:uae oj’ the Camﬂuttee on -drmed
. Sermcca, iHoude -of Reprebantmtiuea Bldh Gonk Ist Sess, H.R.
i 2498, gt 1179, 1180,
E WM 588514, Matiinigly, ﬂI BR 130 (1945)
Lo AQM: 5418044, Thilor, 28 CMR 752 :(1059). Hee alsn United
[ Btates ez rel Froehlick v, Forrvesbe] 137 F, Supp. 580 (N.D. 1II.
E 10043 (1aw offchr’ Boérriibd by theé convening suthotlty’ after grant-
1 log mgtion tb dismtias. baged: oni purely-lggal: question iof, the: runpjog
b of the stetute of ]imitattops) S

% U OM, Thyior)  bitprd hotk fo1, - T Pt s
" flge sec; IV, apra. - Tty
M 288!142 f-!ndporvieh 58 BR 3 (1945) R
i Digdati of- *Opinio;:e ‘otf ‘!I!hé uTudh‘& Aﬂvocat‘a“ﬁibneral of -the
Army 1912, p, lﬂlﬂ e S cnsihe pen
| o MCM, 1028 park, 84z,

ey, ﬁaag;{m atiingly, 81, Bﬁ 18 A(Jﬂiﬂ) uw

3 “ i rpdthio itary Law and Pracedents (192 ed.), Note 59.
IIQ 3'1'1_8’ i“.f‘ii L TRREIOT: T L. ”PH :

b 460,100,

eund dlscretlon in reconsrdermg the motion 88

- error, even though he was: offered the oppor- -

bynitly -te-present. his-evidenee -on‘ the' special
i4sue before: the.: count-martml' dehberated on
huwguﬂt),‘@ﬁ‘ Ihnecelxce?A SRR RIS T

1 CE e b

0 fhis %x s Hodg ﬁg%”fﬁéht,qf Artlcle of

Wﬁ%‘i&* e ilig;%ﬂjg ity qould dlrect

the. courts marféaél o ﬁﬁcongi oL an equittal 5

Aft eyﬁpo,q&rpss;; foghade, the practice, the; cone

Yening aufhority,; homeveryconldabill request

the, comrtrmartial e resansifder: ifs. sustaining

-of-‘ayplea.in har.:If.thesbeurt!sy:ruling, were

baseg: on . a:disputed:- issue it} Wal.nodtbolind to
accede. toithe convenimg rauthotity’slidesires: s

/This rprovision: of the: 11928 Mamuaﬂr ‘Howevat,

was: tacitly held ‘invalid by a"abcismn of an
Army bheard-of' l‘éVieW97 where it waé' held ‘that
svichi:'a’ decision was “tantamount' %" }ﬁnd?md
of not guilty,” and the’ COnvening‘ aﬂthorfty
thus had no power to return the record of«’trml
for the court—martm}s renonmdera,tmp ©f  the
ruling, as he would ha.ve when merely A dues-
tion of laW was mvolved

Thereford**the ‘pFesent’ Manual provismn
might" toriflist-with' Artiele 62(n), which ' au-
thorizeb " the ‘cofivehilly dithority to direct ve-
cvmmderationa only ‘wheye)‘the ruling does not
ambu;m?t{ o av‘ﬁndmg of»‘not gunlty v Slgnlﬁ-
cantlyj there hbve been no’ cases testing this
partuob tparagriph 67 f: The: only authority for
the' right to’ diseet a‘éﬁohmderation of such a
fagtdal 1gsile 18 foand8 in "Winith¥op’s pre- Code
tréntige; il Vil atcknoW]edged its shaky
prem‘l'Sé‘ "?preferYint"Ee'base it-on the historical
corideptothit o Evuttimartial was a “mere in-
strumentality. - for' the maintenance “of disci-
pline’which couldinoty, withoutbeing: insubor-
dinate)t disnegapd. ) the ‘convening :authority’s

Power-teseyeryule:its :action: onispecial pleas;

but\ Winthiep elso noted that # [T he:Secretary
of:thqNavy ideclinedto approve the exercise of
argimilar;autticrity by a.eonvening officer, on

theigweynid, of - want. of precedent/:and because

he, ¢hnsiderpd; the . pewer to be a fdangerous’
On‘Qb{J'{a&M ».E "?':.,f sl o :‘.‘:_a“ )

Liatift LRI 3

\@“,‘R rely 1ntellocutply qu,estjlqns, a‘ Ge'nemi
Motlons or objections raising questlons whlch
if decided in'favor of the accused, do not I;egult'
in termination of the proceedmge, or 1f they

My




do—do not bar another trial on the same charge
(i. e., declaration of mistrial)—can properly
be called “mterloeutory questions.”” The conven-
ing authOrlty cannot direct reconsideration of
the court’s ‘decisions on these matters hecause
- of the Code’s statement that the “ruling’ made
by the law officer . . . Upon any interlocutory
question . . . shall be final.” ** Thus the law
officer’s rulings on. motions for appropriate
relief and on evidentiary miatters are not sub-
ject to review independent of the complete
record of trial. If the law officer’s ruling re-
quires affirmative action by convening author-
ity or trial counsel, and.the latter declines to
comply, the law officer’s .enforcement powers

are essentially negati?e; jprobably being limited

to the declaration of a mistrial, or the eventual
grantlng of a. motlon to dlsmlss for lack of
speady trlal <

- b. Motions fér a,ppro'pmate relwf 100
(1) Contmuamce '

I llustmtwe Case

g Umtéd States v. Knudson, 4 USCMA
' 587 16.CMR 161 (1954)

’Ilhe law officer, over protest on dI-
rec.'tii@nr of. the convening authority,
.maversed hig prier ruling granting a
-..defense: application for an indefinite
. 'epn»tinua,ncg until such, time as the
i Segpgt@ry of the Navy acted on ac-
P cllégdfﬁ 1pl?atria1 request that charges
..+ be,dropped, because of a. former ac-
1f.squ1ﬁtta11 ,in g c1v111an trial for the same

, act R A -
‘r@pmﬂoﬂJ}uﬂJMdg‘é ‘@Quinn.] Paragraph
-1 87F,sMQM;11051; does not authorize
’=.p1aqarrma;lﬂwppeals by the government
-frompe Pilingion such an interlocutory
guestion/asbhe dedision on an applica-
v - tiondfer-acgantinuance. That procedure

- e ‘Rﬂﬁnf&ﬁoy's.'%dgi’hl."’CI‘Imlnal‘ practice

and violates Atthole B1(5); as well as

Article 40 whigh gives the “court”

o (meaning - th‘e*' law: *oﬂ'leer) the ﬁnal
e 'decmﬁsﬁ‘ ’i ! U a‘

Loy T Ak ;
wyoMy, Ar sy, LA AT
00 Gde oh. XL, Anpras 1w fell len g o

18

.. Brosman, concurring ‘in' the result]:

v (Genéral prejudice resulted from un- |
st lgwiul command ‘influence which was

“not ‘authorized by paragraph 67f. In |
extrab¥dinary circumstances'a civilian |
judg'e might issue a writ of mandamus
“to eorrect a trial judge’s clear abuse

S of d1scre1:10n O rulmg on a continu-
o Bee. The equivalent procedure might |

. ysed by the convening authority,

g,]thpug‘h in the military system there

418 the.unique.danger of unlawful com- |
r,.s;«i_‘r'-nand«_-iﬁﬂuence.;.Here, no such ex- |

~traordinary. ; circumstances existed

o ~flugucht ag to hegative the poss1b111ty of

thls danger.

‘TJudge Latimer, d1ssent1ng] The

BT

m:. : cmwen{ng a.uthorltys ~action was

proper :
. One might entertam the view
P - \that . the convening authority
';_‘..should be stripped of the power |
+..Jhe has historically possessed, but

-that is a matter of policy which

-has been determined by Congress

.ol s, and the President. Certainly, in
woocoeothe face of the foregoing provi-

v gion, [paragraph 87f] this Court :
+ ig'in no position to deprive him
- of his authority by Judlcml legls- '
lation. :

(2) M otwn to amend szgeczﬁcatwn

Ilustrative Case
"ACM 10994, Robinson, 20 CMR 816
(1955)

Immediately after: the law officer
had granted the. defense 8 ‘request to
have trial counsal make a, vague speci-
ﬁcatlon'more speclﬁc, the trial counsel
. obtairied a recads, An hour later the
- eourt: reaonvened sand ‘after the- trial
.coungel transmitted. the convening. au-
. thority’s direction that the trial con-

ot Hi0Y8, onutile unamended charge, the
. law: officer reversed himself, .~

Op?fmon. The law officér’s ruhng on.
hhe defense request was final and not

g

Atao'*iobhaf




- Nbte, Paragraph 605(8), MCM, 1951, pro-
~vides: “Whenever the trial counsel ig mnot
prepgggd to propose an approptiate amend-

ent to' a defectiVe speciﬂcation . . . the
éS‘&Yt ey ‘tontinue the casé in_ order- to
pb‘r‘nﬁt the' t#id] cbunsel to refer the matter
t'd ihe‘l!dn#ening authority mo
s j ?, . . .

subject to review. even though under .
- certajin circumstaences, where only the S
convening authority,. may take action
~ to comply with the law.officer’s rulingy,
_ ;the law officer may- grant a cpﬁinuw wp Ret
.. ance for this. purpose., : RIE N ”H S

i ”"ﬁ‘qi‘r’) wsmm i*“tb
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CHAPTER"?&I

MOTIONS | FO".R APPROPRIATE; RELIEF

Referenoes Artlcles 35 40, 62, UCMJ H paragraphs 58 69 MCM 1951

Sectlon I

PARAGRAPH 69a, MCM 1951, INTRODUCTION

Section’ II of the precedmg chapter d1scusses motlons for approprlate_
relief generally, including when they must be made to avoid ‘waiver. Thls'
chapter will d1scuss partlcular motlons for approprlate re11ef ' '

Sectlon II PARAGRAPH 69b MCM, 31951, DEFECTS IN THE
CHARGES AND SPECIFICATIONS

B 1* General See paragraphs 69z, b, MCM
1951 oo

2. Vagueness. o. General.
CLTf a speclﬁcatlon, although alIeglng an
: oﬂ’ense . is defective in some matters of
- form as, for“ ekample, that it is . . . indefi- -
‘nite, or that-it~.’. , is laid under the wrong
T Article; ‘ot does” not ‘contain sufficient alle-
& gatlons ‘480 tinhé ‘or pPlace, the objection
should ‘Be ‘rafsed by a motion for appro-
. .priate relfef "1 -

_ plaee S1nce time and place are
inimaterial — allegations, designed
1able accused to prepare his defense,
‘the prosecutmn should be allowed a reasonable
latitude it} Pl ﬁi ¢ ‘thése items. Thus, “on or
about” 1s gen r-gufficient to allege a date,
‘and it 1§ ’f)ro‘ﬁél‘” ¥igllege merely the general
“vieinity A4 tWekifus o8 the alleged crime, Wheve,
as Wlth a'n“‘éInBeﬁﬁléhtentJtype charge, the ac-

. 1 oM aeaass Amnauﬂ,
Hﬂli;ns A3 USCMA 200, 80. OMR
, 200 (1061),

- .
¢ Bee ch, XIII mfm, for lcm of statute ‘of hmltat]ons

' ‘MCM 1061; ‘para. Sob, 8bo. BAE-Pherdl shintd ° be‘ separate spectf-
-datiions, see United States ¥, ‘Padlk. infre note 1t.

.3 United Staies v. Btrand; 6 VSCOMA 297,:20° CMR 18 (1955).

TeiM - dolfou Murphy, 28 CMR 421 (1059), pet denied,. 2s CMR
414,

130,

cused is the only person ‘who m1ght know i
exactly when. the crime was committed, the ]
prosecutmn is, allowed a wider latitude because ]

“it-could obviously have not knowledge of facts

known ‘only to the accused 2

Indefinite’ pleading becomes:of more concern }
to the accused, however, in the following s1tua-. '
tions: (1) where two or more separate crimes
were committed against the same victim, one |
shortly ‘after the other, and only one is alleged |
and- (2) where the statute of 11m1tat10ns ia 1n ‘
issued- ]

The Government can avoid the first problem,
1n1t1a11y, by -alleging both crimes, even if be- 5
lieved to be multiplicious because they consti- |
tute one transaction. If this is dohe; and there |
is doubt as to whether the offenses are separate
or not, a defense motion to elect should not be |
sustained,* although. the law . officer does have |
the power to grant such a metion.® Where the |
Government has. not. 3p properly pleaded ‘the 1
defense may. requlre it to elect the offense which ":
it Jntends to.pp e, pat amendlng the specifica-
tion to show. di tmctly the particular al]egatmn 1
Further, .even .if ,the defendant has not re- |
quested or. abtained this relief, before the case

" ig subm1tted tQ the court-martml for its find- |

ings, the law officer must require the prosecu- '
tion to, eleet Which: ol’fense the court~mart1al 1
will considers . BREL

: NGO 10004




.¢..Effeet of failure to object. Generally, the
failure to make a motion at the trial to make
-the specification more definite precludes assign-
ment of such error on appeal.” In such a case,
“however, as where the accused pleaded guilty
to a specification that alleged a broad period
of time for its commission, it is doubtful that
he could be tried subsequently for. any other
~gimilar offenses included within that, period.?
To so apply waiver to vague charges on a guilty
plea, accused must have been represented. by
competent counsel; otherwise a __rehearing
“would be authorized.? o

8. Duplicity. A specification that alleges more
than one separate offenke is’ duphcltous 10
Therefore & motion to sever guch a'specification
into separate, -allegations should be granted. In
fact, this may be done before' trial even over
the objections of the accused.!!'Since separate
punishment for each offense would be author-
ized if ‘the specification is broken into. separate
’allegations, there seems to be no. reason why
thig should not be theé case if the accused fails
"t request this relief, provided the court is
properly instructed on the elements of the dif-
ferent offénses in the single specification.

4, Multiplicity. When two or more_ specifica-

L tiony are based on the “same act,” “same trans—

action,” violate the same ‘‘sociefal norm” or
one is a lesser mcluded oﬂ"ense of the other,
they are “multlphcmus,” and do not authorize
,8eparate punishment. on conv1ct10n 12 The test
: ’for ‘multiplicious pleadmg varies according to
- the att1tude of the. Court of M111tary Appeals

c ;
L7 MGM 1135],,4 pam ﬂ'i'b But denlal 01 B timely mutlon may result
in reveual where the government ‘was able to ‘make the specifice-
“tlon - modre - definlte; - United ‘States ‘.. Wmilﬂfﬂ. +12> USCMA 688,
31 CMR 260 (1862).

*United States v, Karl, § USCMA 427, i2 ‘ok 188" (1058).
United States v, Mnynnurlan 18 USCMA: 484, BlrieMR 'i'(i (1881).
" 9 United States v. Autrey, 12 USCMA 252. Bﬂ QMR 282 (1061)
b -1 MCM, 1051, pard. 285.

-~ WM. 866208, - Taylor, 18 'CMR 201- (1088) ;. pol: dahfed ‘14 CMR
228 Failure to grant such a motion le prejuqlolul wyhen the acousdd
“moay ba mialed in ‘his ‘defense. Uﬁited Btatés ¥, Pﬁl.ﬂk 18 UECMA
ABG, 82 CMR 450 (1088), Acoused . Was chatyed withi ons thelt Prom
five victims “between 30 Novem ber, 1069 .and 23 Febmury 1963'
Phe evidence ‘indlcatb wt lomst’ thi-ee eaphrat.o thdft,s ‘

- 1 Selp United - Stamtv MhC]any 1w USOMA 14'7, 2'7 CHR 221
(1959}

"18 {Thited Bthtds'v: Dandlmeau 5 USGMA 432 18 CMR B88: (1955)
e MOM,; 1081, aea. aae §

m}m 1951, para.
| lted' Btates’ v!' 8 rand wscm eb'r. éo cim 18 (1985).

_ Eh ‘“hid. ¢ i hivd Vit b
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and the evidence introduced; therefore-decided
cases should be consulted in each situation, In
any event multiplicious pleading, in a-contested
~case, ordinarily can -affect only the sentence,?

Consequently, the effect of such:error can he
~cured when the law officer discharges his duty

in.instructing the members as to the max1mum
authorized: sentence,’

* The Manual chapteér on motions does ngt pro-
vide for a motion to dismiss. for multlpliclty 1t
does state: “A motion to elect—that is, & mé-
tion ‘that the prosecution be requ1red to e]ect
upon wh1ch of two or more . . speciﬁca.tlons

it will’ prot:eed-«—-wﬂl not be gra.nted v Al

though 'the Marnual 'does prov1de ‘that “One
transaction v ‘should not be made the basw
for an unreasonable multiplication of charges,

it adds: “Thete are times, however, when suffi-
cient doubt as to'the facts or law exist to war-
rant makmg one transaction the . basis for
.charglng two .or more offenses. See T4b(4).

... 18 The reference to eubparagraph T4b(4)
1nd1ca.tes that this is more of a guide.for the
-accuser than a positive rule of procedure, -for
subparag’raph T4b (4 prov1des “The accused
may be found gullty of, twp -or more ofl’enses
. out regard to‘ whether the oﬂ'enses are sepa.rate
e [H]owever, sge T6a(8).”, Subparagraph
76&(8) merely limits the authorlzed pumah-
ment, .

Despite theSe author1t1es, however the (D‘ourt
of Military Appeals has held it not improper
for a law officer to sustain a motion to.djsmiss
a specification, after he had heard the ev1denpe,
because . it .was.: multl.pliclous 18- Nevertheless,
the Court added that “the important corsidera-
tion ig the effect of the [multipliclous] speciﬂca-
.tion on the: sentence.’.’ It would ggém there-
fore, that the better, proceduré would be.to deny
such’ *a*defenseurequest for relief, made before
£hé pla shd at a time when. the law officer has
5no":EVJdenee ‘to assist his determmatlon as ‘to
:WhJﬂl”. ';Lf € a,@ffenses alleged are actually ba.sed
‘oh- ““the: e tra.nsactlon " If the ev1denee sub-
.sequenﬂy' mtroduced at trral proves the mot1on

.....

0Us erToT.in denymg the motwn can be rendered
nonprejudicial by l1m1t1ng instruotlons ‘oii’ the
Senténde.” _ S
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- Multiplicious ' pleading may have more im-
portance ‘when accused pleads guilty pursuant
“{o a'pretrial agreement with the convening au-
thority. His plea 'may have been induced by an
erroneous belief as to the maximum punishment

-authorized, or he may have agreed to higher

~.ceiling ‘on the punishment as a result .of this

belief.’® In such a case the law officer should
examine carefully the pretrial agresment to
agcertain if there is a mlsstatement as to the
‘'maximum authorlzed _punishment. Should the
law officer discover such an error, he should
allow the accused a contlnuance to call this to
the' convening authorlty s attentmn and appro-
priate amendment of the agreement Before
doing this he would need an offer of proof by
the ‘trial counse], as 11: is dlfﬁcult to resolve a
questlon of mult;phclty w1thout hearmg the
ev1dence on the merlts. .

The effect of""dlsmissa;l of a mu1t1pl1c1ous
specification is*as’ vet tindetermined. If it were
truly a’ lesser ificluded offense, then under the
law’ of - formér ‘jeopardy a- subsequent trial
wouldbé*bdfiréd by the trial on the principal
 offenige, 40! theé 'other hand, if the specification
"alleged ‘d*‘sé‘pairafﬁe oﬂ‘ensea—but ‘part of “the
satrie trifbadtion? (e.g., a simultaneous offénse
agalnst’ rﬁﬁ*lﬁ!’p’lé vietims),® dismissal of the
-Speei:ﬂcaﬁéﬁ might niot bar trial if the convic-
tion P thies bilidt ¥pscification was dismissed on
review: :In such: ¢nse the accused has not been
punishad ai;,:a,],{lﬁdggpite the fact that one specifi-
-fca‘twl;«;haql lgeqp p:llgmlssed to, prevent mult1ple

LY I

' ﬂ'cf’ i&’it?«f bty ‘érhla, b USOMA ‘623, 26 MR 408 (1958).
Bae (nl6o] HHHY 11 [ay "ongﬂmwuuse Advocate - Ganeral of the Army
asa A Iiehtltm of ehargeu JAGT . 1062/8304,
s

LY P ) xm; Hsy ‘

et MQM %gp.- w(’?)

! ee how, P(é ﬁites V. Sabella 272 'F., 2d 208 (2d Clr.
1956 ot 3}!{3&%}&{1{ RNV A1 for aelling “illegally ' imported
- pardotids, . wl;g[p(a épw oup;.conyiction for sellipg: the same
narmticu W, tl'lout By was set aaide on habean corpus
reviow, "Bl ‘dact’ ?Uni ', Obkés, i2 UBOMA' 408, 50 CMR
(408 (1961) ;i & haldingg ﬁn%pﬂpe qthat two. offenses are .muliipli-
clous does. not necessn lJ,hat one s the lesser inalpded of
‘the obher’; weéd "Alsé tﬁe e pinfodof Tulge Quinh ‘in’ Uhnited
Btaten v, Bryany 12, L A"i ) epMR ;138 (1961). to the' effert
_that separate punishmen’ agpw trialy for offenses committed
‘bt the shrld timtwwﬂﬂvih’ih‘i% 18tht il ‘torises s should be
Jbried. at the: same !ﬂmtb\_?_‘.," {\j Ii"ﬁ}ff R IT AT ; by
‘ "MCM 1061, para..2be.
.. 19 Unitad: States . nay,t&neseﬁhm{ .
. “MCM. 1981, para: . Bd. .

2 Bog MGM, 1951 para,
veatigationi in such a ocase.

i
L

Um‘{‘ao (1952)

v {1 et
B¢ (2),. reaulring a mew. pretria! in

punishment. Absent former jeopardy therefore,
‘there -would ‘appear to be no cogent réason .
against a: subsequent trlal on the dlsmmsed

‘ -charge;%

S UhSWorn *eha.rges ¢. General. An accused

“MA§hot be “tried” on unsworn charges over his |

objection.?2 -A: failure to raise the objections, |
-howeve; Walves the error.2s The waiver prob-
ably tecuirs when accused pleads, if' the other |
pre‘l:rlal procedures have been properly accom- |
phshed :

”C’Titmge “of 1dentzty of omgmal sworn |
charge

. (,u ,ﬁefare grraignment.. The Manual re-
furdes ),:,;giuires that,if charges are so altered |
oo QVEE the agcuser’s. s1gnature S0, as to |
i *Jd.,n\gplve “the mclusmn of any . . . ]
.ﬁeﬁense or, matter not fairly included |
. AR cthe . charges as. preferred” they |
,—ﬁhpu d, be resworn. 24 This defect could 4
y “be- walved, provided the mandatory §
i 7 anwndretrial investigation and advice were |
A Tusiecomplished. But if such..alteration
« o Were;made after the pretrial investi- |}
Yoy i _gat;on_‘rt,l_s doubtful that that error |

- uni-could be wajved by accused’s failure |
" to make a motion for approprlate re-

R llef 5 ‘ . .

P B Illustmti/ve Case
B ACM 6055, Olivieri, 10 CMR 644
wepid . . (1953) :

" " The orlgmal sworn charge alleged
an act in ‘violation of a 5th Air Force |
Regu]atlon Before trlal the charge |
was amended, Wlthout being 'fesworn,
to allege the same act as a violation of
a Far East Command Cireular, Before |
* the plea the law. ofﬁcer denied defense .
counsel’s objection to bélng tried on |
- unsworn. .charges, . ]
Opzmcm Gohvmtien of the amended |

- -charge sat-gside: The amendment con- |
o oSHEU A Shibithntial ‘change in the |
i -anatunersgf the-offense 'as originally |
e ,:nltilmﬁﬁ Mw;tnih the meanl;ng Of SUb-
ene Ay parﬂ.grra‘phs B88d--and -88e(2) ‘of - the ]

a h;l\;,[ggnqg, i.i.gontrary to the express pro-

I . hibition. contamed 4in- paragrapht 29¢ ]

G e ?ﬁ')the M&nual’”) and over the ObJeC-

. tion of the accused. It follows that. the |

A0 ’1‘0004




....accused's substantial rights were ma-
- terially prejudiced.. ...
Query: In Olivierd, if’ th‘e FEC Cir-
cular-had been;discussed“at the pre-
trial investigationjywouldtave accused
waived the. etror: oframendment by
failing to objéet (1) iprioysto the plea'?
(2) :prior to the findingsi?! Would the
" rationale ‘of Oliviert a;ppljmin the case
of ‘s special court-martial? o

(2) ‘Afte'r darraignment. A change in the
identity of a spe¢1ﬁcat10n after the
"~ receipt of evidence is tantamount to
" the withdrawal of the original charge
" “and ‘the substitution of another one.?
~ The situation arises on a material
~ variance of the proof with the original
"tharge.” Wheré su¢h variance occurs
and the: convening authority, or trial
counsel, withdraws the charge, at an-
“other irial for the same charge, the
accused may make a valid motion to
“dismiss for former ‘jeopardy.?” The
- substitution of a ‘different charge,
- after ‘the arraignment and plea, as
well as a pretrial investigation and
. advice,” But in United ‘States v. Da-
via 28 it was held that there can be
"only one arraignment ‘at each trial,
. and it ‘is prohibited to prefer addi-
tional charges after arraignment. The
opinion in Dawis indicates that such

. & procedure cciul'd not be waived.

Iliustrative, Case .
. ACM S—2490 Little,. 5 CMR.<882

special court-martial on a charge of.
assaulting the victim “near Perkins.”
After the evidence showed that on

committed another assault on the same
_ victim the* court, at the’ ébroaecﬁtioh"’
- veguiedt 'and 'over’ accused’s objéstion,

b But 8 mere change. of form is permittg,d, eve Q f's est Qf
' the prowecition. Uhited' States ir Wilson, 2 U'B%ﬁ}‘ )Lts :}

- 4B (1988)7) ofs Unltad mm wi Fotutsos, 12 uscmh 710;:84 ﬂnm
| 2Rg-, £1062),

HOM; 1081 nam 84 i Fen lfcm.f """ R "":j”?

BT AISOMA. 407} ;29" CMR 288 (2080 v jiE 4

- AGD 10004

- (1962)° -
o The’,-a:({:'cuée,(i was\arralgned bef{ir@ 8

. the rlde baﬁk frOm i “Pei,kins,, tO ‘; i
“Mather Air Force Basé” the accused '

.ei;8llowed . the.. specification to. be
iivs ommended . to. allege. an. assault at
Carner Mpther Air-Foree Base.” The accused

¢ v Wagiconvicted.: Ofs this-specification:

itlos OPniohs The ' ‘conviction of the
aod wigienddd spetiftcation s set aside. The
o -’jﬁnféﬁﬂé‘d“sﬁé'&ﬂéﬂﬂoh thatged a dif-
__.-f@fmt%ﬁénﬁé* tgg S )
SR "We_hiave, f %’f& ‘0o cléar state-
st L ek b thg“la‘wﬁthht specifically -
Bt “’aﬁthdrizes 4 ndotiot 't6“amend a |
‘specification t4 "B&ﬂfﬁ&‘ﬁt it to the .
-« rproof. But we think s sUh'a motion
vl justas proper in cddfﬁﬁ—martial

- trials’ as it géneraliy i# in their

 civilian-coutiterparts: Ti'a proper

~ “¢ase there can be no miéstion but
that the court may grant’a meotion

- to amend a “defectlve”‘"Speclﬂca-
" tion, where the motion 'is" made
. before the takmg' of testimony-
" (see MCM, 1951, par 69, pp 104
- ), usually after arraignment and.

. before the pléa (see MCM, 1951,

- App 8a, p-508). Under such cir--
cumstances this procedure is spe-
cifically authorized by the Manual
for Courts-Martial, 1961, para-:

y ;,-,(,graph 69b, pages,106-6. Likewise, .
5 - in-g.propey:case-there is no ques-:
,;,-ﬂ*--,l aition but, that the court, at the -

' ._tlme of:making its findings, may -
f,ma;ka amendments to a specifica- -
. tiom by; Yexceptions and substitu-

_ tions” (MEM, 1951, par. T4b, pp
 115-18). Though no clear or spe-
‘cifie provmon is made for it in
hsi e Mantial (sée MCM, 1951, par

. ""”69‘ ﬂﬁ "10456), no good reason’
' appears why the court on motion,
FTih ﬂ‘g’;er the introduction.of the evi-
,:_- 4 '1‘1 dayce b,as begun and prior to the
"~ findings and in lieu of exceptions,
AP ;q,a,md substitutions. or: qtherwise, :
should not entertain a motion.ito, -
1w AMEnd, & specification: to conform
e 0 W toithe proof -and,. in a-proper:..
1. cae;where there: is no resultant: :
i prejudice te the dacused;ito grarit .
«.+1-:such motion. Properand permiss
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sable dxceptions and: substfltutlons'

“in substarice acecomplish the same
result-as-do ‘proper amendments
- to.conform: a specification to the
proof, Consequently, the court
should. be able to do, in.this re-
.gard, before the ﬁndmgs, at least
what it can do in a proper case
afterwards

But thig doee not mean that the
N mothn in thls case should have

“been . gra,nted.. The,next question

‘that pres,entg 1teelf dg,. when, in
; general, may.-such a motion be
granted Arpopg other rights of
)t accps‘eql,‘ ¢ his right after ar-

1p:m.s.ueq,l of .that, specific offense at

,‘m_ f; ;the time of the.arraignment and -

” p,otﬁet !gpme;later time. . .. As a

P corollp,)gyi,to these p11nc1p]es, a

qurt.may not by exceptions and
ubstitutions . , . change the na-
Huye,on: 1den.t1ty of .any offense
?lﬁ%ﬁ‘@d. il (MCM 1961, para.
4o (205 pp. 115—6

v ~‘:I%L fﬁﬁo’ws that ‘an amendment

0Oyl semibTiew specification to the
. mt {50 ,';@ﬂ‘ét permissible where the
Tk @T@éf 0! Which' the specifica-
"‘"ﬂﬂﬁﬁh W5 1t¥e conformed shows a
“.héwfﬂana IHif"t‘erent offense from

i \. g TU hﬁﬁﬁfé\'{’f H\:I‘:'E P
ag ity Thigereen wes p1e3ud1c1a1 to
t}}ﬁ)@ql?&tamml rlg'hts of, the ac-

proviﬂes st g,

fSuchimatioﬁ%ﬂwmmhméﬁ&ﬁ di‘lsmg out

of the pretrial mwmigﬁﬂbegémm be sus-
tained ioply it theriostidhd Bhiowsithat the
defiecttim ithe: cendueﬁfioit‘ithzebﬁmvestlgamen :
hds ini fach: preaventdy hitofwotuproperly

121 ¢

. ralgnment t,o be, tued cmly for the -
... -offense charged.. .., and to be ap-

' -eused. As & tesult of the amend-

ment, the  hccused way' found

- «guilty of an:offense not:charged.

it (AR consequence he was denied a

sifthdamental right of Military due
A i+ process. in that he was not “i _
ot e roformed: of the charges agamst .

' iin '/ him”: as required by Article 80b

5 ~lofithe Uniform Code of Military

JlIstiee, embodying, in substance,

_ ”th,e prqvmxons of the Sixth
Ame\ndxpent of the Federal Con-
1 b Stitation ﬁhat “in all" criminal |
 Drogecytions,’ the _ageused shall o
:lee informed.of. the nature a_nd o
s £8S6 g the acousation, ..
0 L j{ﬂw offer .of; ‘the president of
;e gourt to permit the defense
qe;pe,k,e q motion, to. continye the .

-gase in order to prepare “a de-

First, the defense was ready and
_ngling to- proceed on the offense
.charged. It could not, he required -
0. do more. The accused. could
0t be compelled by 8 mere con-"
_ ;tlnua;nce, based on an unauthor-
./ized amendment, charging a new
., offense,. to submit to- trial for
<ty . -8uch new. offense, to which there
it - Was no accuser .., ., no reference
Yoo oot to trial ..., no arralgnment _
+. .and no opportunlty to. prepare for
trial, )
Note. Compare cM Murph,y, supm note 6: The alle-
gation'was' riot as specific. a8’ in thtle' and therefore
allowed proof of two separate oﬁ’enses Since the de-
fense had not objected until ear tha ‘en: .of the_trial,

the prosecution’ Was not; requii'éﬂ"to“"s‘eleci:" until that
time. - PUWALETEON. e

"}'whﬁsl ptherw1se in--
5,9 ﬁub,gtantlal rights.

R
¥ g

o ‘Pf";ﬁﬁ ‘

pOse of this ‘motion

Jée m ﬂ
cowlci ety _wto % ‘the aceuSed ‘to better -

prepare hlq qef % lgy obtamlpg informytion” |
denied him a%na res?l{llb of the:defective: prebr?al

AGO" 1004+

: -u .;fenge “does not alter the result. |




T e T

| .__'ﬂuence the choice of forym), “could

dnvestiggation: (2) to reqmre 4 redetermination

By the convening 4uthority-of the type of court-
miartial ‘to hear the case where the -original

.information in: the Article 32.investjgation was
~materially - incomplete or, misleading -or. based

oh . unreliable mformatlon,‘” (3) : to reguire

complete pretrial disposition of a chargea when
sthe ‘jdentity of the:charge. was .changediover
_the original- signature of.the accuser, ar. after

the pretrlal 1nvest1gat10n or;advice.® "

"The first defect (assummg it ,Would not 1n-
! _medled

by a continpance. of the’ trlaf _tvhere it appears

. .that defense counsel _may oj:)taln the desired
:1nformat10n. In sueh a

a\new pretrlal in-
ve{stlgatxon, cor' fur ed pretma]‘advme and ref-

‘erence to trlal ) ould not. be necessary In the

second cage, however comphauce ‘with these
procedures would be necessary, dependmg on

- how material were the errors in the or}glnal

pretrlal proceedlngs Nhturally, ‘thé more seri-
oud iy the natire of the offénse, the léss mate-
rial® become ‘thé eﬂ'ect of "tWese: e¥rors itisofar
as 1+ 1nﬂuences the d18pd$1tion “I)f1 the charges

SR £ 15
.The Manual sets out. fthese :I;wo 1&11:611]18.131\’6
methods of wrehefw—-centmuaneee-atttrlal or.‘can-
e AR i LG

"

1. Genieral, This sectioh 1§ coficertied With'the
severance of two or more abouséd joine‘d at'one
trial, rather than with the ‘severanice of'two
or more chafrbes a_galnst a smgle accused 1nto
separate tr1als Tl

: oL R G |
Before an accueed is.entitled:te a severance
in-a joint trial, he:must;show, speelﬁcally, that
he. would, suffer; subqtan,’qa) prejudice in “hia
defense leewme, in a ¢ommon trial (as dxstm-

St g L0 .:;.Jg :
29:Fep Uqlted §tath vi. Samuels,‘ 1|(.‘»i U.SCMA..,Z.OG.J.;W-HM% 280
(1959) . SRR : o
o oy medtion I mmfa [ onfs
a MCM 1961, parp ﬂﬁc, I
# Gt v
o OM ) 377832, ;uatqhelnr,aimwaun 4521 (1965, {afl'd; 7, TBOMA
364, 22 cmn 14d; (1a|sc) bat” 568 “Unfted Btates’ S Sa;rduei i givprd
noth vy, ﬂin ,_;; FRV A IS SIS S S ST, i
; ‘"A(]M ma,;mveffqtt g CMHHWM, ;.1954) wh denied;r‘lﬂsﬂmn

':? ‘?”;ﬁ -::i;i AN
e

Dot i

fﬁﬁnftea Stkitea ‘v! Médofmio‘ﬁ;‘ia ‘USGWAI{&BL"QZ CMIY 117
(1853) ; ecord umteu atal;es Vi Alldn Uamc 048, 18, CMR
550 (1’%;‘) _ un’}!‘a! H 885,

%s«vmnuea’xsmes «1 Pm;k%ﬁ gk tJémMA 7ﬂf1aletm 200 (L955)-

“arGee ‘th, XI, swpral™ LG Vb ot

™ MCM, 1051, ‘Biia. gt R e

[ AGD 16004

 Section 1V Pmemna 89¢,,MCM,

-tinunhte for compliance with: required prétrial

procedures-—but ‘dbes -not--state ~the -circum-
.stances dietating the choice. of remedy.#* The
'pertinent provisicn dees staté:that *the motion
+should be: sustamed only if -the-a¢cused ‘shows
sthat the defect - - has:in fact prevented him
from properly preparmg for trial or -has other-
wise  injuriously affected ‘his substantial
r1ghts ».82 Thus . the burden-is oni:the - declised
“to show eauSe for the- requested relief2d. v .

Even 1f the motxon 1s! 1n1t1a11y 1mproperly
demed, it h@s been held that ‘subsequent events
.at the trlal cjan cure the effect of the errorn—at
least where 1t did not, effeét the _dlspomtmn of

the charges Thus at, 8 trial for rape ‘whete it -

,appeared that accused, ‘had ‘not,_been. perrmtted
to make a statemept at the pretrlal 1nvest1ga—
thn and af the trlal requested velief, fromi. this
error, it was held, that the. effect "of ‘the law
oﬂ"lcers denlal of rehef i 1mpr0per was neu-
trahzed by the fact. that accused subsequently
testlﬁed o

. -
3 . f
?_:lj,l R RS

] .Wa;wet, Generally a faﬂure to ralse ‘the
:ié,‘e ek'%t the trind eonstitotes: waiter s This
“genikalfule, “ANdithes’the Hbsends iof cumulative
error; and the. absence(of a Jéath sénténce b~

~ luﬁ .
P iy

gumhed fromcaujojnzt vinl)sthe accu dllmust
l}? ntlftled to

demonistyate the: e»,(act ‘yeasons he
en is not

as 1t 1s_w1th ‘a

a separate trlalv élt uﬁh
qu1te as heavy _1 thxs respe
Jomt accused ) : '

¢ 2.,-Joint" trials. “A jomt offense is one com-
mitted By two or mére Pergons acting together
in' pursugiice of a¢ornmniottiintent.” # The' pbssi~
bility that:one abcused mayibeninfairly harmed
by being. tried with his.felow: consplraten mugt
be-weighed: apajnst;the: lbubhcﬁsa right to asingle
-expédidnt, nonwasteful trial where the. evidence
againgt, i pluzal aceused, is (the same. and
plqw Télafi‘ed The hplanee weighs more heavily

tewe 1,the ppblicintersst whep., the. accused
‘ Htirzed d;. Under 5 uch cqncfltlons '
seraa | 1s a prwﬂege, ‘not- 4 right: “A
matr“ta‘kes some risk 1n chbbsing his associhtes

{ ' A rth‘ﬂthemnw nﬁuet
i _y t"ely' ot the fan‘ﬁess e 6
the ' jury to 'deparate thewsheep“mfromvthe

ARB
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a8 MOM; 1961, Pare: 004 o

goats.” ¥ The-Manual requires that goed cause
be shown for a severance of trials. Thus:a mere

- gtatement by the defense coungel that “he might

wish. to ‘call .one accused as .a witness in the

~other’s case” is insufficient: “Showing” of good

cause when the defenss counsel declines to state
his definite intention to do so.4 :

3. Commion trials. A common trial is one
where two or more accused are tiried together
on' evidence which tends to prove the offepses
of all accused but ‘which does not, as in a joint
trial, tend to show Joint. or concerted action.it
Because it is less apparent thgn'in a joint trial

~that the accused voluntarily associated them-

Selves to eommlt’the crimes,” the accused are

in a slightly bet r 'position to'complain ‘of the
datiger of being unfairly convicted on tHé basis
-of “guilt, by, associatfoh ” Thus the Manual pro-

vides: “In a common tr1a] a motion to. sever
will be hbera}‘ly condidered 1t should be granted
on’ the motion, of an accused , . . in a common
trial with other accused agamst whom offenses
are charged W]?%("h are unrelated to. ‘those

) chergei agalnst the ‘mover (831). " 42 Neverthe

less, ael na jpmt tr1a1 the movant must spec1fy

' the reqapn‘ Fg;r rellef

y A llustmtwe Cage

Um‘ted} S’l!ates v. Fears, 11 USCMA 584,
-29"'CMR '400 (1960) = :

Hh »‘fw Lo

f‘ an& " }E. 1'g_ned ata common trlal by
generaf fl fnartial on charges of using dope
‘at the sathe placé ‘and time, each separate
charge being sii‘f)ported by “substantially” the
same ;avidéncé, ' Their single counsel moved to
sever, trialsl on the grounds that J would testify
on behalf of* Bychirthe did not specify what the
‘testimony: iwoulddgsor how J would be ham-
pered by testifying it s common ' trigl, The law
officer’ denied’ ‘thmthbbion F denied - the ' proge-
clition’ eyet\*itﬁeﬁé"fé@ﬂmbny that- narcotics were

discovered ih‘hi"é PosNéssion and further testi- -

fied, ‘being cé&‘rb’b&r t;@&"iti thls latter réspect
ottt hy, that ‘he was at the

o Unitoq. Stotes 5 Predb arﬁdwum SRS
-]

' MCM, ‘1981, parae; 38k,

126

8 eclgé 3%@0

'f,ehowing of' v

-circumstances, The defense counsel. vigorously
.contested /the admission .in evidence of J’s con-
;‘fesei,on, although J did not. test1fy on:the mer1ts i

Gptmon* The law officer’s ruling denying the |
'rnotlon ‘was ‘not improper., Since the charges |
-*We‘re based on the same evidence it was: proper |
fob them b be referred to a common trial. Cf., |
"United - Stutes v. Bodenhetmer, 2 USCMA 130, §
:’7 TMR 6" (1958) In Unitéd States'v. Evai, ]
V4 USCMA 5444 GMR 183, ('1952), a Joint tirihl, {
;_t Was held_that merely statlng the ultimate.
grg ihds Tor a se&erance did not constitute the
1 -?h?f the good catise required by |
'rai) b‘ﬁb%.o the Manual Although ‘the |
_orann trlal callmg fOr |

Ak
)

y'aoéus;ed would be preJudlced By -
‘the” eommon “trial, This burden was nof ‘sis- |
talned by the defense counsel: :
Even though .the burden of 50 domg was |
. hqpeqtﬁcally brought - to. hIS attentlon, de-, ]
- ifense, counsel dechned to offer anythlng
Jnot),on Hls as.sertlon that Jones would
ftestlfy i8: no. more than a. representation
:that he- would become a witness 'but it does -
»hot furnish the law officer with.the nature
- ~of. ‘the _teitimony,. or. its competency, rele-
wvancy, or materiality. to. the lssues Fur-
‘,‘,t‘hermore, no fact or cwcumstances was ‘
-suggested as to why the accused Jones__
would feel free to testify in a separate'
proceedmg but hampered in a common
‘trial. And although the law officer’s ruling
obviously left the door open for the motion
'to ‘be" reasserted later, if"’ other’ Matters f
'_ cdme to- hght the defense preslented hoth- -
' ing ‘more and did not rénew thé motion,
Certamly, then, we have been presented
' w1th no facts’ whlch wou]d justify a hold- _
ing that the law officer abused his dlecre-
tion in refusmg to grant relief. . . . We
might addf, parenthemcally, that- not only .
“'was the Taw officer's “ruling within proper . _ {
limr_ ,but it biir véview of -the record
- we: have;;ﬁound Do prejudice to accused by
reést)n ot hifs ‘¢otilinon’ trial; rior has. any -
rea'sonablerpossibihty thereof been pomted
out by the defense, . e

AGO. 10004




4, Procedure. a. Motion denied. The burden
is. on the accused to establish good cause for
.. 8 severance, although :the law officer has con-
giderable discretion on ruling on the motion.®
Even if the:law officer is correct -in denying
‘the motion, if there iz a reasonable possibility
that a single defense counsel cannot represent
the multiple accused equally—-—he must ascertain
- on the record of trial that. the co.acoused reoog—
_nize this posmblhty but. still wish joint repre-
“gentation Although neither the Manual nor
' the Code require the arppamtment of separate
- defense.counsel, they do require that sep'iii'ete
‘mdlvldual defense counsel bé . prov1ded upon
request.é This is also consonant with the Man-
“ual. provmxon that “ [I] n Jomt or common trlals,
,:each of the accused must in general be eccorded

ﬁ:.every ught a,n,d pr1v1lege Whlch he. would have

_if tried leparately "ag

b M otzon gmnted

““Tf the motlon is granted the court will
ﬂrst ‘decide whlch accused it will proceed
‘to try and, in the case of joint charges,
“direct .an: appropnate amendment ‘of i the
“charges and specifications: For instance; if
“after severance the court. proceeds with-the
“trial of B in & ¢ase in ' which A and'B Have
“been jointly charged with an oﬁ’enee, the
specification ‘should be aménhded” to: euege

“in ‘effect,’ e1ther"that B commitﬂed the e

“offenise o that’ B committed- the" “of -
fense in- conjunctlon W1th A The amend-

- ment should be formally made as a part of
the proceedings, no actual alteration being
made in the charge sheet itself. For an.

. example see the procedural guide, appendix. -
8a. When, as a result of action on.a-motion.
to .sever, trial of one or more. accused is. .
deferred, the trial.counsel will report the:
facts at once to the convening authority so

~.that he-may take appropriate action.to txy
‘the -deferred. accused - or to. make: other:
disposition of the charges as to suoh BC

~cuged. 4 o T e

“Noté, A specml ‘situation arises ‘wheh ‘accused: X ‘dnd

" ¥ are ‘tried. together: oh- Charges ‘A and B, and it -ap-

pears proper . to.try - the accused together on’ Chafge
A, but improper to try them: together on Charge B.
In such. a, cage the prosecutor——who in ge,neral decldes
in what order cases should be tr1ed“——should ‘be ‘given
the cholee to eltT'ner (1) ‘sevér the actused's triald, or
(2) withdraw Charge B and try the accused jdinﬂy

fon’ Charge A

6. Waiver. Absent a manifest mmcarrlage of
justice, a failure to’ obJect at the ‘trial to ‘the '
misjoinder of a.ccused constitutes Waivér of
the error.ﬂ'l o

d.,,Reg’uest f0r enhsted cowrt membefrs The
'aco,useol must, make his regue,st for, enlisted
members before fhe court ¢o mwnee 51T accused
wag. ayv reﬂof\ :g g,\'&;}ght % ore he court con-
vened and failed to esgert at. the pr0per t1me
he should not hen be a1 d to claim it merely
in order 0 0 fain.a severance Of trials, once
h1s motlon to sever hae been demed

Ap-;

Section V. PARAGRAPﬁ 58, MCM, 1951, CONTINUANCES

'1 Qenera.l HA court-martlal may, for reason-
able cause, grant a contmua.nce to any party
for such time- a.nd as often as may appear to

_.bn—-n——l- .
@ Unit.ed Btat.aa v Furs 11 USCMA 584 28 GMR 400 (19&0)
4 g ohi’ VII, supra. o
#UCMT, Atk 21, 88b; MCM, ‘1951 pars 53¢,
#MCM, 1851, para. BBo. ;
AT MM, ‘1951, ‘pera. 69d. -
€ MCM, ‘1851, pare. 4dd.’

(1958},

w1bl2; oheord, Unitéd States v. Willans, 10 UOMA "8 21
OMR '107- '(1088), Unuaa Bthted v, Alveres,-10' UBCMA' Hhen
CMR 98- (1908). - : S

"UGM.T, Art, 25(0)(1) MCM 19\51 pam 860(2)(;)
o UOMJ, A, d0.

® Bée, a0y aoeu?ds Hand, II], aum'w “"h'“i“ eo)(unuanog ;e negs

epsary in prdafr take correetive aotlon.
BeMCM, YOBT) Bark, 406 (1 ek, AT

AGO10004: -

© Gee United' Sum v. Bodenheimar, z USGHA 130. 'r cnn i

.be Just ”53 A cqntmuance is a broa.d remﬂdy

used. to. secure time to prepare. for trial and

more often than not as an ancilliary remedy to

another form of relief.® Although generally'
such reheﬁ is requested before, or at the begm-

nmg 1of a trial, accused is entltled to it at any

time dnring the trlal when he can show “rep-"
sonable ca.use

2 Postponement of trial. The presn'lent ‘after
consiiltation, with, the law officer and ‘trial coun-
sel sets the exact date of trial.t¢ Beforethe eourt
ig assembled: defense counsel may, fecure’ an
extension of the trial date by requestmg relief
of the convening authorlty If this, i§ refysad, he

X8



may; after:so-infoyming trial : -counsel; advise w2y To: obtain ~presence of-witness. An. - .'
the:lawofficer of hig' intention to request such - . e seaccused has.the right to.the personal.. -
relief when the: court: iz assembled: The. Iatter - “:attendance at the trialiof a. matemalu
officert gy advise the president of his: ‘proapec- g fuiand: necessary defense witness within: ]
tive rhaling on' the' matter, in ‘order that.the : -reach of :procéss: This right is derived . }
court not ‘be needlessly assembled; but it would ir:sfrom: Article 46, UCMJ, giving oppos— N
appeéar better procedure not te do:so: for two ingticonnsél-~and the: court-ma,rtlela-m
reagons: {(1) -the ‘law officer is not obliged ‘to i estaqaal ¢ opportumity .to - obtain: Wit
give. hypothetlcal rulings, especially before the .  -: _'_fnesses.$9 It cannot be defeated by
couit is' convened; (2)-the exact date’of ds- "iito?cing" the': accused ‘toi accept,. in the:
sembling the’court 1s" ‘generally an administya- it Tﬁ\&e of’ the [ltve» testlmeny of the w‘1t--
tive matter, and the convenmg authority: has, T

by, denying. defenses prlorj Abplication, clearly _ it ﬂmm&uﬂn ~58ﬁ, M’CM 1951, prom ‘
directed.to his subordinate (the. Jpres1dent) the, | ) vm it

exact date for: assembhng the court G AN

é .

TR, EETETEY I

8, Grounﬂ‘s" for: “éon ﬁmli}ucb a. Mandatd'ry |
“In_‘-tlme of peace A0’ %son .shall, against. hig ot .'.mﬂa bé preJudmla] 7 Ti viewhw
objegtmn, be blgmug‘ht tog,tmal befere a, genera 1' - of United States v. Thornton,” such a denial ;
court-martlal within a period of five days.after... o Wouldtbiiper se prﬂugm;l }\lvhere t?el wn; ‘-

. Tl negs’ testimony would-‘bie' Moth: materiali an
the iermce‘,orf.,., %Bgefs s it OF &bei:for&la spgmal ) . ‘%’;"w Ilg,cess%w Where, "however, the . testimony .
cou%‘ -;na;rtla i?‘ 8 period of three SAYS. rould, beiﬁumulatwe or otherwise unimpo-
after thﬁgﬁﬁrvé ;g o & ax ke " o —even though materlal—lt would & &
date of service. [0 charges a.nd date of trlalﬂ- D éraﬁrb er'to deny the request for the wn;-- 1
are {exc]u ed from ’t’h perlod a]though hoh‘- . B H **nesél‘or"* ¥ ‘deposition’ upon’ the ‘offer Of the
% i a&\e n6ﬁ 56 Ag . workmg rule 1 4 ophogite plrty. to stipulate®
hoWe‘ver wh n?ﬁh@ time period falls Wwithin the* "'(‘33"4 JA%ciﬁséd‘s Hental inéapaeity to stwnd

t1me f)@?lld J&&p‘g%ﬁ bed’ by statute ‘it is ‘desiit * s t’?“’bgﬁ.? See chapter XVI mfra. ,--,.r;;»i
J,]D‘Ji 4

_%‘.htféays and hoh,days lf the’ c. A,;pphcwtwn; The Code reqmres the court~
mantaﬁl”'te* rule,on an application:. fora contm-
) .g W ftime 0&; peace” Within:  Uanceif® Nyvertheless, the Manual provides:, s
kg’ 8 &ﬂ*‘U@MJo ‘the ‘Coutt, -in:the - Ap‘pl&tzat dn should be made: to the court: -
ot held that such a trial was “in if -in session, otherwise to the convening
%&3@“? ﬁtf’t“f“ o, Lim‘t‘ﬂ‘?ns l“ . authority, but application to the court for -
' T T an extemded. delay, if based on reasonable
cayse, may be referred hy, the court,to the .
convening autho i _j.i-‘[Empha,.g.llsq pphed,}

The: Court of M1latary Appﬁals* has: stateda
. this provision of the Manual “presents a gerious .
conﬁlctnbetweem the Codecandsth e_Manual" and .
~ “appears to g bg, tu]%'° b'mdlggrej:mn df the
s‘_ conveping aut Ority or the judgment. 6f. the
. court® IF “in Sésston” ig “takén to medn at' 4
" Vi U timewhiéfons Hherico itsmartial convenes,: then.
o ﬁﬂmx Bt i -.Mt YW Bt o $rie as_:;atﬁ}.:u’jm; ~ that § lﬂﬁi ;ﬁmt Gited provigion is unobJ¢c~
12 %e%nﬁ %og{;o‘%éuﬂg’} i 7) ﬁhg%i%eiléﬁfuéﬁ m&; ; tﬁm ‘b le’%\?%% ¢.other Manual. provmlonu.
zgam;;wi:tinmﬁﬂ;wﬂv mwmm i Hprveved' VEGMA,, authﬁﬁzl ) *'ih onvenmg authqnty totile o -
6?' 0 g R‘;y 4l - 7 ﬂéﬂﬂut&*} b pretrial o ’ons"f'or approprlate rel’tef 4" On
MOMY 19095 w1880, 1 g n“z'hf o Ay e this“otsishinid, shat portion’ alloWwin reference
o&;ﬂ"n‘%ﬁgzt”pﬁal(:#d“fx iglf?? Ll ﬁfiﬁ!{%“m to the: co*nvehmg auonrlty of aarquest..for an’

it

'i_@ﬂe}iémmwmgmph f:ssc, MCM
IO e

18 cﬁR 220 (iésa) . 30 1 1 titra, e mu G
& Uhited Statd&‘v .'n&omti; rs’:,ﬁsdmmum :24 OMR. 266 (196
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“extended -delayiitdoes not appear justified by
Articlé: 40-or B1: See, in this respect;’chapter
XVI, infra, whérein is discussed the ‘Manual
provision ‘purporting to' allow the- ‘corivenitig
authority to: direct the: court-martial torreeon-
sider their-decision’ granting an -éxtehded:¢on-
tinuance because of accused’s mental 1ncapaciﬂy
to stand: tr1a1 T

d. E'mdence reqm'red See paf,ragra,plnh BBf,
MCM, 1961, The defendant must show. reason-
able cause for the continuance. although ordi-
narily the grounds as stated may;be. ageepted
as true. “Due d;hgence” is one of the, ;pregrsqux-
gites.®? o s : ST RSE G

Also, failute to ‘state the" ma-teria?l’ity iof &
requested . witneas’" testimony i8] Ingufficient
- showing of “reasonable“eause,” ‘foi‘ b continu-
| ance.®® ST
The law oﬁ‘lcer is alloied" coﬁs;ﬂéi‘hble dis-
| cretion in his ruling', ‘but thé Couﬂt ﬁﬁﬁi’lj‘tary
Appeals has encouraged hm‘i to" “be jeral in
- grantlng defense  requests Yoy bortititianiee.
i Thus in Umted States V. Nwhols 09“'&“ Was
. stated :

b ‘-\""-" 1» i

.. We ‘believe that law ofﬁcers shquld
we1gh carefully the merlts of a motion to'
contmue and if it appears reasonable that'
it is not made on frivolous grounds or sole-
ly for delay, the request. should ordlnarﬂy‘
be' granted. ‘However; the burden: still re-
mains -on' the nioving patty to-justify the
motion. ‘Counsel for accused- has ‘the re-
sponsibility to- nake g full and iy diselo- -
sure 6f: the nécessity’ for,: Hnd the nature;-
extent and availability of; fhe Jdesired avi-
dence; 'Tf he’ fa»ﬂs'\’to"‘do >sd fﬁhe‘ *law ‘offieer:

cannhot’ be condeMned : e ”El“-
T PHTS ) Gl

é. Rulmg Smce a request for 8 contmua,me
- is an_interlocutory quest;on not @ﬁGCtlgﬁ; the
- ultimate merits of the case, the ﬁa}w officer rule
1 ﬁna]ly on a,ll such requests, excep 1n ose R ‘gs
- on the mental capacity of the hccused tq 8 ,'a111
] trlal ‘

SR TE

Z R T SN Co mr Fiss wHLN

o Q".'me“ I‘t‘ t?‘g "‘?H"r;?l ndm\ts Jsck ‘ﬁ‘m‘ "?é Eﬁﬁg

. vital defense witnidds, ah ulﬁ 'h!s sbpliddt

| 44502y, 58}, "and’
' wz‘Usomuzv,nancm'27>.(1.auznn g it W «1 AT

| AGD,00: -

- genlad? it T alnreiiond ok Ra ey P TTRTIE R ot} ¢

™ Unije, Biutss . Hargp, s, fw;tf 5 8,

IMustrative Case -

ﬂ‘ntted _States v. Knudson’ 4 USCMA 587,
"' 16 CMR 161° (1954) :

The pccused naval ofﬁcer had been prekusly _

acquit; ,ted by a state: eourt of a charge of sodomy
base on the same acts for which he was sub-
sequently arralgned at a court-martlal The
law ofﬁcer granted 8. defense motion to con-.

tinue. the tr1a1 unt11 such’ t1me as the Secretary '

of the Navy took action on the accused’ letter

requestmg the Secretary termmate the. court-
martjal in aceordance with h1s pubhshed pohcy ‘

proh;bltmg courts-martial for an act 1f an
accused had been previously conmcted by. a
state court for the same act. Fiye days later
the court reconvened and were presented, with
the oonvenmg author1tys written dlrectlve.
that: (1) characterlzed the law oﬂicer s rulmg
as an “abuse of diseretion” and (2) ordered
the ‘trial’ )tb proceed ‘unless the court-martial
found" some proper ground for a continuance.

Over: nocusiﬂ.*d §‘objection of illegal interference,
the 1aw’ oﬁicer”reversed his’ prior Filing, ‘al-

though’ demurri _
not beéﬁ an abt ﬂf dlScretlon
By oy

Ommon Qonwetlgn?\regexﬂedn b g
iResponsibilityifonithe rpnoper conduct of e
a geheraloourtsmartial trielvests upon; the::
law officer: With::eertain: :exceptions,: his
rulings on interlocutory questions-are fingl. -
and  consgtitute - the. rulings of  the igoutt.::
Article 51, Uniform Code of Military Jug-

25

tice, 50, USC §:626..In the application of i,

these:: principles, ‘we have “held that the. .
determmadlmn of .whether & request for a.,
continuance , should or should not be
granted rests within, the sound discretion
of the'law oﬁ’%cé‘r United States v, Nichols,
2 uscm 8 CMR 27; United States ¥,
Plimfer tﬁ‘scMA 373,'8 CMR 107; sée-
alsd""ﬁxﬂl ted S%.tesv Sizeioit, 2 USCMA
570 MR 0, "The'standd¥ll used in the
exelibisd! ot ¥he discretion 1§ “Fensohable
cause.” Arkitls 40, Uniforim’ "Cbde’ bE I
tary Justice; 50 USC § 615 “Manual for «
CourtadManrtial, (United Btate.1951; paya-
graph BB, page 82..A;review ofiltsrexercise::
may be/liad only upon;p olear showing that;:
therdiscretion wias abusedt Umted St&tesa et/
Plymimer, auprd. - PRI

AP TN
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that 'this’ prior ruhng had _




A claim of abuse of dlscretlon is usually
reviewed, on appeal as part of the entire
case. In fact, we know of no authority in
Federal judicial practlce which permits an
‘intermediate appeal for the sble purpose of
‘reviewing that claim, Under Federal law,
the right to appeal an interlocutory deter-
" mination in a ¢ivil case does not include an

appeal from a. ruling on a contmua.nce 28

USC; ‘Section 1292. In a criminal case an
appeal lies only from the final decision.

28 USC, Section 1291. Rule 37 Federal a

Rules of " Criminal Procedure Copp v.

“United States, 168 F?..d 190 (CA 1st Cir
1948); United States v. Domroe, 120 F2qd
876 (CA 2nd Cir 1942), Moreover; the'
',,Government May appeal’ only if the final

~decision, is: adverse to it. See '18 . USC,

LSectlon 3731

We ‘have repeatedly held that Federa.l: |

practlce applies to courts-martlal _proce-
dures if not incompatible with military
law or with the special requlrements of the
‘military establishment, United. States v.
Fisher, 4 USCMA 152, 15 CMR. 152, There-
‘fore, unless military law of necessity re-

quiréd #n intermediate review of the law

‘offieer’s!diseretionin ‘the grant or denial
of & motion . for:continuance; the convening
autlority’s aetlon here'way illdgal. -

+'Thé Governnisnt argues that the conven-.

g ‘guthority s arithorized: to-control the .

grant ofiig! u&ﬁtinuﬁnce byrithe provisions

of :paragiryi 1}21 - off thel Mitiugl Tor Courts-

martialy Uni Satis

parts of ittie ayamgﬁa}phtﬂeadlasrﬁolﬂowm

PR mu‘iﬁ .’ g@, ;b,{t,!oti@* 9 iy
b eeiddice a,t )

: Appllcatlon shoul i)e;m

-6 Apphca on nqptgo}g Ji%ﬁ?gx%m

Stetes, I}%iﬂﬁ\he pertanent s

.autherity, to act on an application for ¥:}
continuance, -Therefore, it may, be that
even. when the court is not actually in-
segsion, . an. B,ppllcatlon for a continuance

-should be made to the court and not to the . |

convening -authority. However, we need .
ot new. decide whether this provision in
the Manual may properly be reconciled.
with the Code requirement. Here, the ap-
plication 'was ‘made while the court was. .
‘in'Session,;” and, ‘under both the Code and
the ‘Manual, the law officer was the proper

'pérson to'rule on-it. He granted the appli- -+ |

“gation, Under well—»aettled -principles, his
ruling wag not subject to review until the -
;rial hadibeen .completed ; and then only if
the., ruling was preaudlclal to the accused.
See. Ma,nual,,paragraph 58d, page 83. ‘

Justificatien for the convening author- . : |

ity’s. aﬁct* g is also gought in that part of
par;agf;a,p 58e, which provides that if the
app 1991%0@15 for “an extended delay . ..
[1tJ %Ty be referred by the court to the
copven

serlous conflict between the Code and the
Manua). In effect, the Manual provision
appeé.rs to substitute the discretion of the
convseningf,F authorlty for the Judgment of
the” court Agam, however, we need not
atternPt 16 rec,onclle the two prov151ons

The accused’s appllcatlon ‘was not, in
fact,. rqferred to. the convening .authority
for decision, Consequently, unless the Man-

ual provision is to be construed as manda-.
tory, the convening authority had no power
or right to make any decision on the matter
of a continuance. The languagg of the:para- -
graph is plainly permissive. and. we .find

nothing in it which requlres 8 forced con-
K e : s A

' if in gession, otherw:lse eping :gt.rucﬂ(-)n R
authoriy, but 1 applcaf TR S

: for an extende delay” % " 1o 'S{‘; _):_ﬂ{ s ls

Sonable cause, may be ' refer?%' %§9 xa _

- court.fo the convening alIthg)rityA oaﬁuﬁ 1% oceedings... ...

KoL W I SIIEN Vﬁ-ﬁj ‘ that 'Ehefgﬂde}famﬁt tha Mﬂnua] glve the con“

‘At)the outset, we are faced. withf Afponstcr)

ble conflict-Yetween paragraph58e’of thavy
Manual;‘and ‘Article 40, Uniform:@bde afo:
Military . Justice, suprd. The latter: e&n\-

powers the law officer, not the :convening! :

1300

ummﬁhgnaambhomw eertain. rights of review

a

IstAhoey: Whist' tHs court-

:hamacteﬂ 80 a8:'to terminate finally

;.s rmahtia

ﬁmp&i&a&&mmg% 1 dgaindt° the accused with:'

out; howevéry: making:any- finding on his

AGO 10004"

ng. authorlty ” This too presents a '




guilt or innocence. Thus, if 4 ‘specification’
is dlsmlssed on ‘the ground that . . ., the

convemng aﬁthorlty may réturn the record
to the ‘¢ourt' for reconsideration of 'the
ruling and any further appropriate action. "
Axticle 162(a), Uniform Code .of Military.- .
Justice; 50 UBC § 649 Manual. for Courts- -«
Martial, United 3tates; 1951.. See also,
Manual supra, pé,ragraph 122b pag‘e 203
However, these rights do not glve the ¢on=r .
vening authority the power to review. mterw N
locutory rulings made by the court while:
the dase ig in progress, and ‘thig is’ parﬂéu-
larly true when the 'Code esq)r’easu‘s‘lyL eg

regu
lates the procedure, as’ it does in thls case.’

The record clearly’ "shows | the.t the 1aw -
officer yle’lded -to the pressﬂre of the eon=
veéning' authox‘ity “It g the ﬁefsimial ew
of 'the Taw officer,” he ‘Watds fthat 4t was -
not an 1a.bl.we ‘of : diécretidn ito- grant the -
continuahcd wheii 'the ‘dontinuanée was. -
granted.” “Neverﬁhelessf "he' ordered’ ‘the -
trial ‘te ‘proceed. Tn 80 domg', he abdicated -
his - powerk:-to - the convening authority, -
Manifestly, this wag errot.: United ‘States -
v. Self, 8 USCMA 568, 18 CMR 124 '

. ’”* B . ';:.'-
e Thls 1nterference reaulted in preJu-
dice to the accused by depnvmg hlm of the?
opportunlty of having the Secreta,ry of t}}g ,,,,,
Navy consider his request for the term1%1grw 0.
twn of) further proceedl;yg,s; aga Pﬁﬁ .‘

which we regard as a; Wb%#ﬁptla 18

. The decisionof:this - baamd:of mcwiew‘wie Enn
réversed.and a. reheézinﬂri's Mdéﬁédﬂ el

I

BROSMAN, Judge ’(Hdnc‘ﬁ‘iﬁﬂ"h e it o
sult) AU et M"' e
T filly agree with the I;esu"lg %}d By’

Chief Judge Quinn in ;rﬁ; 8. T% SO

I prefer to. bottom my ; ‘ﬁ ¥ .ret% 'iﬁ’ ;
on the notfon that géneral pf'eJu ice eh‘ ' s
the plcture when a. conveqmg ,a;u’chop ym_

M on sauerre 1 : IR
1051 UBOMA 70D, 25 'OMR 248 51068). 1+ iachia, itk SALT
£ 1 MOM,1051; nara. 58d. Quaeren A. foni] quco”o he pypuops, .

| of chtainitig en identified albt wltneas? fh n‘.lrnpr péilyy JBE;IQD

f rohbh¥ing s ordered; ‘but bafobe hE Hedord EAIAT Ve WWiEntss ¢ Al
: aeeidqnm‘l]v‘ killad; qut. accuaeql L mot;oq,{,pt digmplee: {ha, qgu}gi@adgq 4

vtk i)

Hhis £

Canme ] el

B f:c.i"%‘ Aubvi e’

L Ao doogts

o i inftérferes—as-he did here—with the law

officer’s ruling on a continuance.

Nts. Chief Judge' Quinh; who authored the princi-
pal opinion in Knudsorn, actually must -have reversed for .
“generpl preaudme,’i for he made no comment, as to.the -
sufficieney of the evidence, on_the merits of the €288,
In this respect Judge Brosmans recogmt]on of ‘the - }
need” to apply the’ doctrme of “general prejudice" 14 E
sufppérted by sound- principles of judieial ‘administras j
tion. Knudson does-illustrate the intention-ofi the cowrt ~ }
to protect the law offiper from-unlawful commaend:inter- ..
ference with hig, functmn—-whether or not the law oﬂi—
cer malkes correct decxslons, and in Knudson ‘the cot- ﬁ
rectness of the law officer’s declsmn is bt least uighable. . :
In the ared of continuances the Court: will: allow::the 1 l
law offlcer . congiderable .digeretion in: .depiding Whethen . !
or not to grant the motion. In United States v. Rogan," ]
the law- officer denied the accused army officer’s 46 day :
old request for a contmuance pendmg Secreta)gt‘l actlon g 3
on his offer to resign in. l1eu of trial. The Colir notmg
that the accused did not say when the request -Would
he acted on, upheld the. conviction. The Courty citing |
Knudson, | stqted that the law officer, in the interest . of
Justice, ‘could Kave granted & _Teasonable cdntinuume
but then added: “The’ question; however, is’ not-Whdt
the law officer:tould- have. done, but whether he aBuﬂéﬂ
hia discretion .in-what he .did.” . - P

f Eﬂ’ect of rulmg, .

1) Motfw'n grwnted ’I‘he rt111ng is ﬁnml
e andear mona.ppeaalablm See - however,
vvycchnpter o XVEj - infrd,  regarding the
o, waight sof[th8 «edhvening  authority; te
request:izeconsideration.of : the. grant
~usipfufl dontinance:because: of- accused’s
afatdsentedx mantal mca.pa,clty ‘to.. atand
i thials M“‘."_,: oy S e

(2) Motion demed “Ag an 1nterlocutory
"detision, the ‘denial of a motionigthot
geparately appeala.ble. Howeves, ‘ifton

. “appeal it ig’held to havé been 'iniprop-
*“'&ply denied the Maritial provides tHat:
“A rehepring should be’ ordered bnly
_if the prejudice’ ‘to the Pights b t’he
v accused can beé clir@d th,eré &”"’1 i

TR T TR S T 1“5 ML §
Query: A eonmnpmg ot thé pukpoge
of obtaining an identified alibi witness
ig 1mpr0perly &eﬁiéd A rehearing Is -~
ordered,fbu' 'k SeTord 'the gedond trial

~ the witness
accused’s moi;

tained" v

is [ecmdently killed. Must-
ish b, dis

mﬁé b’“'ﬁu&

I
i
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Section VI.

1. General. Though not speclﬁcally authorlzed
by the -Manual or the Code, the existence-of a

remedy- equivalent to the- civilian “change of
venue” has beéen recognized at ‘military law.

Such relief could be directed toward: (1) se-

curing a -forum whose members. would: be free

from: the influences of public hostility. directed
toward the ‘accused, (2) securing a place of-
trial’ Where Wwitnesses whose' personal attend-
ance could not be otherw1se secured because of

non-»amenabllity to process—could .appear at
the trial, or(3) avmdmg the efl’ect of unlawful :

command niﬂuence

2. Public hosﬁllt}* i

’I‘here is no" spediﬁc prowsxon for a mo- - - -

tlon for- change of. véniie in ‘military law,’

Howeverf in United States v, Gravitt, 5B
249, it was settled ¥
«:s:[the aceused] can demonstrate: -
that the court would be adversely influ~ - i

USCMA 249, 17.CMR.
that ff..

enced by a.general atmosphere of hostility
or partiality: against- him, existing at the
place «6f grinly he’ would -be entitled to be
tried~ini.somé: othdn: place;’ A like motion
may be:made:in the Federal district courts
undercRule:23ai-of the Federal Rules of
Gmmma:ltk Puocedine, which states;
¢ Thelcountnpdn; motion of the de- .

: ﬁendaht‘ slindl; tnansfer the proceedings.

‘a4, to. .hlm ho.another district or divi-

?WH«»}@ ‘ :Gﬂ vt j9:8qtisfied that there
%f@’ﬁl’sgﬂfiiﬁjﬁ rdighrict o division where
«the. pragsention s pending so great a

.t fpreul}d;ggda;_nsmthe 'defendant. that
~he cannat, abtair @&fﬁlr and lmpartlal

-5;5-’5'1?;_1&1;}3 et or ivision.”

[n; the .5p AL g G(a) Uniform

Code. of Niilitaa dust 9’@, 10 USC § 886,

we too © "3; '--'-motion as one ad-
drdssed £ thi "6\5‘6 i‘éﬁlon of the trial
;‘ﬁﬂEMi I

for o highgbey

106,
"tfﬂmﬁgf“‘v %Mi“ eii“‘zé’"'m&"sféa

'"' Unitad ates
"USea “Dnit rl St’b

(1980} .. 1SS RITTIPYS VLA
'“UM od Sd.'atea v. 8 1ter(’f ;gf%i d

314! Fadi' B, J.740° 1(1@5%} b

™ 8o United States v. Hupt, Agsc ,sui p;r,emv 8 (1953)
T 0f; 'Unitsd smas v, eaim no"td L ‘

Wrbid, ¢ SOPR I TR (U .
™ See United Statas V. Cntel sﬂpra nota 72

% Delaniey v; Unlted Stat'us 160¢ F, B it st Ol 1688). 4

182

CHANIGE IN PLACE ‘OF. TRIAL

courtnSee 4 Barron and Holtzoff, Federal
Practice -and: Procedure {Rules . Ed1tmn,
1950, & 2@92; i

Noléi &Suéh a motion is obvmualry -a form of a “chal-
lenge 46 thé rarray” of .thé court members, submltted
on ' the, premise. that-: ng« impartial court can..be ap-
pomtedmathm the Acommaud or, within the geographlcal
areg, Asin cw_llian proaeg{ure, the’ instances when ‘it
should '¥d g anted ‘ard few; névertheléss, the ‘reasons

suppoﬁﬂﬂﬂ' sueh 8 Mmotlon=Lwheti they are: establishediw

wouldilgebm to .be more- corhpelling than in the civilian
court. i The : imilitary comimunity. is” a:-more clore-knit.
onej ifs, Qﬁ‘lcerg _'h&ave,e duty £o.be cona.tantly aware of
morale.;é,nd 2 l‘tude Wl ];;;n the qommand L

,,,,,

oef.:As' with other motions
pyon velief, the movant, myst estab-
lish gmundﬁ{ﬁor the requested relief.” He must
produpe- tastimony .and exhibits as the subject
matierrof his: ;motlon is-not generally subject to
judicigl: nefieas ; The - following factors can
dematigtrate: “#he need for a new place of trial,
or at;leastithe need for new members. who imay
not: be :affacted :by the general atmosphere. of
hostilitysi(1).the intensity of and timing of the
adverse ‘pyblicity with' relation to the time of
trial ; 78 :(2). the assurance that such hostility
will not prevall ‘another place or operate against
membdiy from outside ‘the command or geo-
graphic I area; ™ (8) ‘the members’ ‘answers
on voif* dlre T This subjective factor, however,
should gt Tn itself'be determinative, bt should
be-coliigerad .objectively along with other faic-
tors, (4)“t111e asstiranée that'a continvance will
not serve. the purpose. Pracblcally, -arleontinu-
ance might be the only. alternative where the
hostility,, lﬁ S0 intense and deesprea.d that it
anywheﬁe 9 Thus 1n th‘e cq.se of Wldespread
intense, pretrlal pubh 1ty one fed ra] coqrt
granted an eleve,n contll}ua ¢a of trial to
allow the attendan t
abate® 'S pch relids rse,‘ !should be
we:ghed againﬁ‘ Hha¥s
makd :any -subsequént: firorecition impossible,
Fqﬁﬁ% ,%@W*‘mé‘ would not be' g ‘reagon-
ahle . native
for the:reason that he is entitled to-a speedy,.
fair- trial: This wverriding requirement of a

re of hostlhty to.

erw.dunng such.'a perlod ‘
thé: ’mused #rattaihed: Ih*pretrlal ‘confinetnent -

113’ “Fight to séétire a
just’ convictloﬁ foF Bfi'undue delay in trial may - |
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 apeedy t¥ial becomes df . Ieeié. importance ‘when

4 the accus’ed ‘{8 not conﬁhed £ T i
bl i v Pesaapfn naed
b o Rulmg The law.ofﬁ.c.e.n rules;ﬁnﬂux QR puach

; gmotmn T DTN
d Eﬂ’ect of rulmg

¢ orlit it oG ey

AL

(,2,.),1_Mot1,on graa;.ted It is doubtful th,at a,
Voo o law offiger ,persongally could give-the
relief ,requggted gg this, by, statu;te,
.. »Would ‘require, the,, dlscretmnary, per-
i 8008l getion of a, quahﬁed conyening
. authorlty only,s2 Where only a change‘
in the place of the trial is requested—
. with no change in court membership—
" the law officer, for the guidance of the
convenlfngI authorlty, 'should* indicate
“thé " réssons’ for- ‘refusing to proceed
- ‘with- the' trial ‘at-that location' tnless
U thes reqU‘ested action ‘weré ‘taken. If
Lo tRE T GOUTT personhel “were theft re-
moved to another site the erisuing ttial
. ‘Wou]d be 4 tnere continuation of the
‘the otion for a change
: ; hig béen granted.ss On
the othér Kand; 1 B¢k the court mem-
bership and the place of trial were the
. subject -of thew*«motmn, granting it
“would amount to 'a--.“‘mlstrm] ¥ inas-

81 United States v, Carter, supra B
supre mote 78. In. Federal courts ran
specific . velief, velying on instructlo
4.0., ;\nited States v.: Pisano,: 193;,
':l,hls problem is discussed in. Ro
“Free, Pregs—Falr. Trial,"’, |

8. But see United States ¥, G:av ot T
(0117 IR ik

@AM utraa, Long. 2-! cnm sn {

H Jétd i :

&i?ti:’i_oubsi"

3 To st-cure wit’nesses

},n RIKE r;'

ol l/uqtmtwe cqse

:!J‘;’:JifJ

- 1/GM 394087, Coz, 28 CMR 535 (1957)

et R s T

‘pered it not i)%c*fﬁﬁéd‘b‘y’ tHe émsting“d‘lsi -
" tance’ facto?r* Tris thig" ¢ontiection, ‘we ‘tiots,

_in that all the ecessary components for a -
_\,_\general court-martial existed in the Philip-. - .
ﬁtpmes-—save the team of {rial and, .defense.:. -
Ag:oupSel On these facts we, find that the[—\. L

hi*'f‘h‘e"aééﬁs'éd‘ pleaded not’ guilty to, bt =

Wil eonvistéd By bigenersl: dourt-martial,

H ’Tﬂ@ FEGIME ok é&*é’hané‘é of ‘Ve\hue ‘rhade-
By’ théi’t?i&? @f&hﬁe &by
st i

0 v ﬁ{?

:5;’1*‘1"(1:3 i‘-iis"' a’]l‘eg‘éd

defense living in‘the Phihpplnes was ham-

for exa,mple, that-at least one of such mat-
ters ripe for mvesttgatmn was' the dc-
cused’s statement that his civilian ‘statis
was clarified in 1947 by. contact with the

nsel \iraﬁ’no‘t Mth-z
& st, "It was” gothted
doduSed s wite's live tesmhaoﬁyf:j _

ith

pel
o

G aathBiend Lagelll eid wethiliv sttiglftoihe Depditbryoor Mawail, of the
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- e locutory decision, andimayiotbesaiy IR SO stbutes Augﬁ“"mgs's o
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it kurbed. In-examiningithe lapvnoffigariy; | R e gé' ‘fﬁlh‘éﬁ ’%‘1@ 4 %f He}g 2
: ruling, the Court of. Mlllfc&rzyfﬁﬁama»ls - ]@g Al mﬁ, S *e#r zd? ua% iy
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., of the court personnél and speﬁtﬁ g ’iﬂw TS fge 0
e détermme the correctne e h‘ﬂh
ldeC]SIOﬂ 91 o ’ f o ,,sm“f,q ﬁf FRS e‘ hiu) s ,.f .. "

- tion:in: pres m@ the rqourt such- mat- i
*jters s tHe’ auc*qs&disﬂstw‘te of mind during:i-
’hls p‘i*o’loh -

. fuxther 1nvestiga
tion of | other posslb.e witnesses:, for -the -

American Embassy in the Philippines—a N

matter which would lend itself- to. easy

ver1ﬁcat10n ‘were defense. counse] present'_':}
there. to pursue it. Finally, the practica- -

-

b111ty of removal ‘was shown by the defense "

s counsel possessed,




subject to change of venue are concerned
‘largely with the assertable ground of hos-
tility in the environment of the trial forum
(e:g. United States v. Gravitt, supra;
United States v. Vigneault, supra), we find
that an additional requisite of ‘a fair trial -
i that the rights of full and complete pre-
trial. investigation and the discovery of
‘favorable witnesses be accorded an ac-
cused. Change of venue may be sought for "
such purpose, . . . We must, therefore eon-
clude that the law officer abused his. dis--
cretion in denying the accused’s timely mo.
tion for removal of the case. to the Republic
of the Phlllpprnes. We recogmze, of course,
that as a practical matter the. discretion of

the law officer on thls jssue was cons1der— .

ably limited, if not foreclosed by the prior
denial [by the conyening authority] of the
defense counsel’s written .request for
‘change of venye (Def Ex. A) R

Note. The board of review in Cox conc]uded that
“pragtically” the law ofﬁcer g discretion was “limited, if
not’ foreclosed” by the prlor refusal of the convening
authority to g‘i‘ant 8 change in-the place of trial; Such
a pretrial determination, though authorized, is not bind-
ing -on the law:wofficer. in any .degree® The law offi-
cer should, ,mt! a,b-;hca.te hig_function of making inde-
pendent;. decisions on_guch interlocutory .questions,*
"Practically,” ‘ﬁherefore, he eould well have advised the
convemng‘ ﬁuthority of the necesmty for reconmdermg
his pretrla:I dacision. :

4. Unlmw&t(l 'comman'd' influence, 'There are no
reported mihta,ry cagses which discuss in detail
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”MGM, 1081, para. G'Tm EEREE

5 Unlted States v. Knudson {,, i { TR :

*'Jes Unitgd States v, Hedges, 11 USCMA_ 642. ,zs cmn uss
(1080 ;§ 'CM’ 404508, -Lioe; 18" sw nido“ il '

;B MUM, 1951, pars. Sa{8). - RS ETYRNN ~;.<;‘,a_l,;; Py
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how:.to cure unlawful command influence at the |
beginning of the trial, where the members have |
been influenced. Appellate judicial and admin- .
istrative action has not shed too much light on |
the matter. In this postrial area the convening }
authority has received command direction to i
withdraw his illegal instruction as a prerequi- |
sits 'to' convening a rehearing on the tainted |
case’; occasionally; a rehearing has been author-

“ized: Only befote -a différent” convening author- |

ity The ultimate appellate disposition of such |
cases apparently has been tailored to fit the 1

situation iof each case, and the nature of the |
unlaerul 1nﬂuence

These same principles. mlght be apphed by

: the Iaw‘oﬁicer before the trial beging, but after |
-arraignment; -If . the unlawful. influence were

local and not too serious he might advise of ;
the' necessity of an immediate retraction as a 1

,coﬁdltlbn to. precedmg with the trial. If it were |
. not go mlld then in the exercise of his discre- j

tiot he might also advise as to the nécessity of ;

(1) ‘convening ‘the court in another command,

or''(2). selecting’ members from outs1de the

eommand
W

Thls ]atter proeedure is essentlally that pre-
scrlbed by the. Manual when the convening

. authorlty is the accuser in fact. In' such ease

he must “refer the ‘charges to a superior com-
petent .authority . . . or designate another
competent convening authorlty to: exerclse '
Jurlsdmtlon." 8| ; C

s
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CHAPTER xnr

M’OTION‘S TO DISMISS i

e i

_.'..

Sectmn I.

o dlsmlss o

INTLIRY CEE —_—

!Sectlon I PARAGRAPH 585, MCM, 1951, LACK OF JURISDICTION

INTRO'DUCTION

PRCENTA R ITR \ The general procedural principles relatmg to all types of- motions to
i+ dismiss were-discussed-in’ chapter XI, supra, This chapter will discuss the i
“+ substantive ‘and- procedural law pertammg to each. partlcular motion tb‘

e "‘-“3;“" ——

1

'OVER PERSON OR' OFFENSE

% Fﬁllure to allege oﬂ’erisei The motion to:
! dlsmlss on this ground can be raised at’ iy
'~ time, even on appeal for the first time,? and it
is not waived-hy a. plea of guilty.® If the. mot;on
L is initially granted. at the trial, the convening
authority may direct the gpurt.to, ovqrrulg its;
action,, as its; ruling -decided purely, a questian.
of law.* If it is eventually decided that thespec-
ification fails to allege an offense the accused
can later be tried on a prope_;r_cha_rge for the
stated reason that the: first. proceedings were a
nullity.® An absolute application of this rule
would preclude an accused—who was acquitted
on a fatally defective specification-—~from claim-

1 8ee ¢h, XIY, supra, for a dlseussion of proper pleading and the
esgential elements to be alleged..,

:MCM, 1961, para. 68b.

3 United - States-v. Fount, 3’ USCMA 565 18 CMR 121 (18b68). "

{UCMJ, Article 62(a) ;; MCM,. ‘1951, . parperaph 87F,
’ ‘Mt‘m 1961, para. 68b; iee also id., parm, 88c: "A Derson has
" not ‘been. tried in the gbhee of -Artlcle 44:1f the proceedings were
void for A0y renaon sueh aa lack of jurisdigtien to try the person
or offense.”’

41J. - 8...Conat.,- 5th: Amend. ; United States v. Ball,. 183 U.8. 862
(1808), See United States v. Autrey, 12 UsSCMa, 252, 80 CMR 262.
(10817 : ‘the ‘Court' of Military Appehld raﬁe‘rsed a . speclal courts'’
‘martinl: copviotien of g speclfication. to? which acoused ‘had nleaded?
guilt,y It authorlmed s rehgaring—not a new trin.]w——fm' the stated rea-,
son. that. the eharires fulléd 5 state an'offense, dince the- allegation of

- property. ullased Btglen: was oo va.m.*e 1o prqt«ct the nccused front
belrig tiled sgafn -for thé same charge. °
1 8eb 'MCM,. 1861, pard. Tlb; ehi XXVL, dnfras - - :

"8 Cf,, United Btates v. Ornelas, 2 USCMA: 90 18 CMR b6 (1352) N
eh. XI, supra.

- AGO 0004 °

1

ing. for‘mer jeopardy at another trla.t* 1t the,
aceused’ Was acquitted on ‘the’ merits, howevery
this result would flatly contradict the- Congtitus

tional, \proteqtnqn -against . double jeopardy.s

Even: if this were not the case, since the courts
martial at lesst hadijurisdietion: over. the: pers
son; it would be “keourt:of competent Jurisdic-.
tion”, and ;the dogtyine:of res judicata; wonld,
prevent. aubsequen ial. on a‘ properly drawn'
charge'f Sy nr _ —

2. Lack of _jyp,;ldictmn over the person. a,
Geneml In. time ofi paace civilians are not sub-.
ject to trial by; countsemartial, Subgtantlvely the.
questign of. ;ur;w,daption” over, the. serviceman
can arise any ope of the, fgllqwmgt,ways. The,
accused A) denles that he wag in the service,
when. he ,&Llegegly c@mnutted ithe offense, . (2)
contends  that!the "offense ‘Mcuyred during’ a
prior. enlistmant, (3). aranes,that. he has. been
finally dlscha @d:‘; ”om "t’fl‘;é “ge rvu&e“ or’ (4) g
asserts | l‘{éﬁ: "fﬁawqf Fwartial, is .improperly.
convened or cohstf'éuted The first ‘basis of at-
tack on the" jurisd ¢tion 'of the’ court actually
goes to the‘mierits '0f the case, because most ‘6f
the punltwé ‘articles of the Code define the of—
fense as being' committqd by “any:person sub-
ject "o the Cade.” 3 The second-and thitd bases ,
relate truly to the jurisdietion' over' the person

135°




at the time of trial and the question raised can
be logically separated from that of the accused’s
guilt or innocence '

b. Emdence -required. Jurisdiction over the
accused at the time of trial must be proved by
evidence. in the record of trial and such juris-

diction may not be conferred on. the.: coupt ;-¢

martial by the consent of the parties. The

evidentiary requirement may be satisfied by a de

stipulation of facts, however;.and such.a ghip-
ulation does not amount to an “agreement”. to
bestow jurisdiction -where none

existed.? e

¢. Burden’ oft proof Where no ‘factual” qlisss ¢
tion exists, and the ddcision is based solely o
a questlon of ’law the defendant appa'rently hds
the burden of persuasmn 10 T¢ the evidence is in
conflict it has been stated that in resolving the

disputed factua1~vque$t10p,11, the .defendant. hag R
the burden of proof, by a “preponderance of the, ;

ev1dence,” although the dictum in Ornelas indi-
cates' that. any, sqqh factual question raised by:
any motlony,.m, bar o_f tr;al sho_uld_be sent to the

_w“\_‘-. Lot '!

Geheral See Artlcle 43; UCMJ and paras:
graph 88é; ' MCM; 1951, with' respect to" the-
limitgtion on time within which cha¥ges may be
filed" dlgainst-an accused: The' Code divides the
mlhtary offenses into three general classes: (a)-
No limitation exists for desertion or AWOL
committediin fime o War, for eiﬂing' "tHe énemy,
or'for mutiny or murder ir: (b) 48y ‘year limita-
tidh “dkisty for pehcetn‘ne desertfon Soid for
relatively serious offénsés’ (thodé hrederibed by
A‘rtlcled 119 throug-h 182, UCMJ)rs (c; awz-year

Dha

NI 4 &

"Uhit«{ ‘States. 'v. ‘Gareia, 5’ UBCMA: 88, 117, cmtttss‘l {msm
1°MGM‘, 1951, para. 57g (1), 678, ch., XL, aypra,. it ahnsiron
“DA Pam 27!! (1958) para. 33, .

HYnitediidtates’ vi iOrclad; | sugra riote’ 8, Sebeﬂitah e ddd 1910
Barry, 6.USCMA 809, 20 CMR 825, (1086). ., ...\i', rligirit
18 8ee oh, XI, aec, V, ‘supra, a8 to the c-imrening nut}l ritys
poWe‘rﬁ‘taf‘dltbet‘ mcunshierntion of" thb Iaw offider's ”nl{ng kg s

the: mol;.lo,n .| J"‘EI [{aEn a“\" I O rSOVEON
1 upre, hote . y
MR BT, Pl U e Aol
..10 ’d,i«". B@w Y m It ! E_;,"‘.‘.‘%

1‘!
; UoMJ, 4 ot

i it f},l,ia‘?
201 os) ; (“go (3‘ j}

‘ii_J Wi

. aghisown. On reyiew. the, Staff Judge Advo-
t o tha

RREE S ST

members for decision on a “reasonable doubt” |
standards, even if it has no logical connection :
with the accused’s guilt or innocence.12 i

d. Eﬁ’ect of ruling.’s If the motion is ‘denied ]
u1§ noté separately appealable. If, on appellate.
rev1ew,.1t is. finally decided that the court- |
’g@ﬁ?t!@]; hpa;, o jurisdiction over the person of, -]

accused then the proceedlngs would be

Quaere. Servflcemam A g acqu1tted of a i
charge ‘0f larceny, committed on an army post” |

o,therw:,se Py gos‘sqs‘?inﬁ Jiexclusive federal “jurisdiction, on''}

the' ‘bhsis’ that' He thought the property taken‘*:

- sate garroetly defermined ¢
n;pmmi;t{g%% 2, pmon eglll,stment and concluded

, that the : court~xnartlal had . no., jurisdiction.»

May the. accused then: legally be tried for lar- |

‘ 7 A quesblon of jurisdiction over the |
persgp a(may, ;be ramede for the:. ﬂrst time on -z

lnﬁﬂtdtlbﬂ* fof' any xothiér offense Thls 2-yeai' |
linditetion “applies also to 1mp031tion of non-"
judieial {[ﬁunlshment W _ o

:, ‘_":h;‘;;’,a crbd g . . s . . 5 { 4

L “Tim‘e of: War.” a Commencement In de~?
tertiining when the statute dpplicable to’ desert: {
tion:or AWOL 'is ‘suspended “in‘ time"of War,"™
the: Colirt of Military Appéeals has applied ‘the
“yirdstick of practicality” in 'detérmining that -
the suspension begins on actual commencement
of hostilities, even..without .a. formal, congres-
sional declaration of hos’tﬂities -2 This ig be—
cause the intent of the >statutony suspensxon isg
to provide & detutrent'fo¥ ¥oluctant ‘war-boind
reenums; aesuwalhas»\ fon: combat deserters, -and.
t6°cdh1pen§at‘e“fbi* ‘¥ Jifiduttios of apprehend-”
ing ebsenteosi_dumng emergency war time con-
diﬁd’ﬁ%m%ﬁg BE. thiy Feasoning, the.. Court’
found ﬁh&tuaﬂn @W@L committed in: the:United~ '}
SEAkasT ker@ﬁ:néb“cund soldier during the:_ ,
Knneé)ﬁmwaﬁ‘*wa?s"committed in “time ‘of, owar”
80 a8 ‘to rendar: uln’a:pphcable ,the'_r‘ ree-year - {
sthtlite G Mhitdtions e © i TRt Ty
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