| Quaere: Should the same ‘result follow in the
case of & soldier'who went AWOL, during the
tKorean War, from his regular :agsignment as
fhotel clerk at the United States Army Rest
fCenter at Nlce, France on the French Riviera?

L b, Termination. A.pplymg the -same “yard-
| stick of practicality’” the-Court found that the
{ Korean War ended on:27 July 1953, the date of
| the Armistice marking the actual end of hos-
 tilities.22 The Court decided that the 3-year
statute of limitations began to: run after that
| date, despite the lack of a formal congressional
g declaratlon of. the cessatlon of hosbﬂltles 3

3 Duratmn of llmltation. i Com'mencement

ble statutory period begins to run, in
... the case of a:noncontinuihg offense, on
- the-date of the.commission of the of-
- fenge, Since: AWOL and: desertion
(even though the .intent . to.desert is
.. formed after the initial unauthorized
- . absence) are noncontinuing offenses,
_ the initial date of AWOL, as alleged,
‘marks. the date the statute begins to
.run. When this. date ig- material be-
~..cause. of the defense of the statute of
. limitations, the court-martial may not
. commit ‘s major. variance by finding
... ..that the offense occurred at a later
_.date, not barred by the statute.
(2) Continuing offenses. The statute can-
' -not bar-trial. fer any part .of the of-
fense within: the stiitutes® Where the
. crime conmsts of & course. of conduct
—i e ! R ST S IR PSS
| 22 See United States y.-Shelli 7 uaoum n
% thid, In United States v. Swalh 19, US A 27 OMR 111
f (1958), the Court cited Shell to rhark EHd HbABE a‘t‘fﬁlich began the
o s i denc aesat G Ab
MAUCMI, At (48hY,0 (e) 1 MOM, ppe lpmm&&ﬂ“ﬁxt 890 in!m-

| notg 48 and accompanying text for thﬁ axge 800895, 0f
; Sftansen listed in Art. 43(1),. UCMJ e PUBP ﬂ‘
' ' IR LT

8 QMR 110 (1857}.
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“AR 830448, 14 Fuly vy pavar Syt dead

| Aqo.,wom ‘L

(1) Noncontinving ‘offenses, xThe apphcaa.

M MCM, 1851, pam 88c.. i e
2 Ibid, i :

3 United Stateu v. Atkirison, 10 dé WA ’63“31“8&@-5 muleaﬁﬁ)& .
+ 2 Uhited *States v Rhodesy ‘11 UBCH A}TEE, 253C (1960Y,
W MCM, 1961, para, 880, { sl Aupnlied) s MG, 1081 para;
i 83b, also atates ‘that  the’ aﬁmﬂi %ues{tﬁg léc?f 12__ recel t nt
] chndez by ari officer: exar&lsmwaﬁfﬁmai’ﬂﬁﬁﬁlh ;i.‘llf%irg’ :
L over,."a member, of hia. domm nd‘ dgd'y ﬁ vt ot
Mi]ltnry Amnisibeﬁle\ras ij thg valzd o g }:hgq ﬂ al require-

« eonsisting of several, or -many sepa-

L uo ratebut rélated offenses, it is more in
Leandiz tHe nature 6fia-continuing offense, but -
RIS .-the: statute applies: separa’aely to each
'=‘¢a¢t Thtiewheréian accused js.charged
.o wdthibdfshonerably S falling i to pay a
- o debts fronf abgubyid Tuly: 1956 to 18

© May/it95?; sthefdet: that'the initial

.+ diskonerable:-diadlajder -ogcurred on
10 May 1966; tnoyd t lmf2 years before”

. thereceipt-of charges-on 14}Jnume 1957, ;.

- will not ‘har trials Each: ‘subsequent

~ refusal to-pay the same debt; at a time
~within the statute,: wﬂl.jsupport the
charge 27 Although the crime. of con-
- spiracy is not technically a’ continumg :
" offense; it is not “committed”-—within .
the “meaning of the §tatute .of limita- .

- tions—until the last overt :act is com-
mitted by any conspirator. This is so,
- even if such an act is committed with- .
out the knowledge.of the accused, pro-
vided .the latter has not by that time
w1thdrawn from the conspiracy.?®

b Termmatwn

' (1) General. Accordlngu to the Code the
statute ceases to.run upon .‘the re-
ceipt of sworn charges . . . by an
officer exercising summary court- °
‘martial jurisdiction;.over the com- -

.. mand. which includes  the. accused.

- See . 33]3. v w2 In the Army t_O. '
.insure that in,AWOLMordesertion
. cases. the statute .of, limitations will
.~ nat, bar eventual, frial, commanders
_ are.authorized; to forward charges to

«ae, The Repgntment, mfutheﬁrmy When the

1. 34ARE0E, has boen, dppped, from the -

o polls” ps. @ deserter, I%ﬁ%‘h a case

i e 9080, The Ageused’s. necords are trang-

o by mittedyith. the charge sheet noting

the timely receipt of sworn charges.’
cisolt iaMVien els proosdure is-followed, it is,

:t':‘fi i ohEy TWniosyible to sllege the ter-
# baieu neinabton - date-~of the - unauthorized

'n'i}—.;u FAREE!

: aBsence, ‘because the accused s still

A 'WQL when the charges are fOl‘r'
“Warded. Nevertheless, “despite: -the--

" geffsdior 'in “tHe specification “of ‘this.
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terminal date, the statute of limita-
tions will be tolled for the reason that
it is an-immaterial part of the allega-
-tion. The offense being a noncontinu-
ing one, is “committed” atthe incep-
tion of ‘the AWOL.? This ig so, even
if- the authorized punishment for the
offense as originally alleged is in-
- creaged by the addition of:the allega-
tion that the.-desertion was “termi-
" nated by apprehension’’—such words
. merely stating aggravating matter,
- rather than changing the identity of
“the offense s orlgmally alleged 82

(@) -.Eﬁ’ect of amendment aftefr charges
received, If ‘the identity of the offense
is changed, after receipt of the orig-

- inal sworn, charges by. the officer exer-

. ciging ; summary - court-martial juris-
-dictien: over..the accused, the new

. charge: must -be sworn to." Being

o #worn anew,. it must be received anew
i ‘bysthig officer,3 and the statute would
not be tolled until this latter date, if

- in the meantime the statutory perlod
.had run, trial would be barred on the

.+ 80cysed’s motion. An amendment of
.- 1, the.date of the commission of the of-
-+ fonde) Thowever, generally does not
o« » hafigeithe “identity” of ‘the offense,
- hedduse-such: an allegation. is usually
vimpfiiferddl. Thus, the sworn charges

- v eanitheddiended, over ‘the ‘accuser’s

-eoi@m‘nﬁh‘ll g‘naafure, to allege an earlier
AR 147 oféf‘horﬁﬁnssion provided that
- el Bhe amended charge would

'notﬁ}ﬁ@e”‘ﬂéeﬁ bhrred as of the date of

o United Statest ‘&pmnh‘wﬂNSGMA 410,2 27. GMR 484 (1968).
® Ibid, (dictum),; Uf'!le qui m,sw?hmant fp(l penc{q‘t[me deaar-

nerehded from iwo to three
“H*Tabla  of Meaximum

tion - terminated by appre}h o

years, MCM, 1951, iparai hzva‘nseatfdn‘

Puniahments oo sd wncieen
an Bee oh. XII mpra o

‘“'i‘ha statuﬁe of" Ilﬁﬁldtions”ip toﬁuf{ﬁftfon “Jel‘nt 91 sworn
chardes, UCMJ, Ant: 48~ o B0 kg v

® Unlted Htags, v, qugara,\,q USFMA, 224, 24 OMR 36 (186T). -

{Juidge Latimer dissbntthg].
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INustrative Case . ]
" United States v. Brown, 4 USCMA
T 688,16 CMR 267 (1954) - )

On 22 January 1958, the officer ex- .
erclamg summary court-martial juris- |
' dietion - over - the. accused received !
«:+gworn charges alleging the attempted - §
i+ gommission, on-13. June 1961, of in-: |
1 i decent acts. (The ‘applicable statute': §
-+ of limitations for a.violation of Article::
et 180 i8:2 years.)-On.18 March 1953, the: ;
#¥worn charges were amended, over the |
vorioliging]l signature of the. accuser, to: ]
allege the date of commission as 1
- +Mareh' 1961, The law: officer -denied |
deﬂepsg coungel’s plea of the statute |
of Jimitations, . o
Opindon:.: The: m0t1on was: properly_
7 fenied beeguse the amendment in the:
wulate of the commission .of the offense: |
W »‘-f-=uﬂid’hot affect its identity :. S
""f-. it L, the amended specification - |
did not allege the offense to have
“‘beén’ committed at a ‘date’ which
P woilld have been barred by the
e statute of limitations. When the
' oitiginal sworn charges were re-
ceived by the “officer exercising =
" summary’ court-martial jurisdic- "
tion,” the plea of ‘the statute
would not have been available to .
" “ the accused with. respect to tlie
offense as it was alleged in the
- “amended - specification.. :On the
whole; there can be no question
that the accused was not misled. |
or prejudiced m hls defense on "'
" the merits. SO -
(8) Eﬁecﬁ .of:‘dmfginafji@e harges. The | .
defenge of the statute of iimitations is |
appliéable t0 ;fhe ! charge” sheet ‘on' |
“which the accused is .arraigned. Thus
élf ﬁhalgggg e r? filed timely, but a new " |
sheet’ s sworn: to - after .the |
; si{%J ﬁﬁ’ﬁf"lﬁn‘ltﬂﬂ‘p‘pg ‘has run,; the ac- |
i Léuﬁ@dv hmﬁyi A sucaﬂssmny ’plead the..
ey #Igﬁ@"lf he 18" M{l"ﬁlg‘ﬁéd on the new 4
. chavge.sheet. In such & case the ino.
“fpodletion’ into “evidence of'the orig- |
inal charge sheet will not change the

AGO10004 -



result—the motion in bar should still
‘be sustained.’ The sustaining of the
motion, however; should:not bar:an-
“other trial on the old chatyge: sheet,
‘since the granting iof‘the motiohiwas
based on the allegations -of:the new
charge sheet. (At the second; trial, be-
; cause a new legal question«is .pre-
s+ - .ssented,: the principle of res: judicata
..+ - should-not apply.3" To avoid the prob-
‘lem of recharging the- aceused, -the
: Government should usé the old charge
-. sheet,. whenever .trial "on the new
- charge -sheet would be barred by the

.. statute of ]1m1tat10ns 38

. 4. Tollmg. a. Geneml See Article 43, UCMJ,
" for_the periods. during which the running of
L the statutory . period-is suspended-—or “tolled.”
' Except for these instances-the period continues
! to run; there is no “‘fugitive from justice” ex-
f ception:such as-exists generally in the majority
I of civilian statutes of limitations.?. If the mil-
[ itary accused .may .avoid detection and. appre-
. hension, for the statutory period, then generally
| he may avail himself of the protection of the
| statute.
| b, Absence from. termtory “Perlads in which
| the accused was absent from territory in which
| 'the United States has the authority to appre-
t hend him . . shall be excluded in computmg the
* perlod of llmltatlon Lo In v1ew of treatles

. o Unilted” Itntah v, French;. 0 USCMA ‘5T, 28; CMR 810 (1986)..

L Y See the diacusaion of res: 5udh;ata In.ohi. XV #nfras but:.see
] Umtad Etntea Yo Hooten 12 USGMA 389 30 GMR& $30 (1p61}.

"3 United Staten v Spann fmpra note 8 o
b ¢ Uhited States v, Bus’bin oM B 54 ba 1ot (1951)
E 0 UEMY, At 48 (d), st e AR A 3‘
o Gy g, Artlele VI, Agmementl «Betwanmthkwurt{ss o Mite
' North Atlantie Treaty Regarding the, he ro d
{4t London on’ June 18, 1051, 4 UST" Oqfi'léf ggg? grudg:f
" 67. [Henceforth referred: ‘to aa. NATo;sdmw]m\h Y R AE

f . 9 80e United Btates. v. Wilmot; 11uUs§}MAimvs 2308 cumim
L (1000). Accused was convicted of a ,Bpee [ficatio ;Iﬁ m
| Nircoties Drug’ Itnport and Expdit ‘Aet! Thd" ﬁcl&dégﬂk ii’t?%i’

L into a Unlted ;Btates: air base-in Japam The Ap,tm;go@ﬂh@d-iﬁﬂ'hﬁ-
1 ing a nnrcutic drug ‘“into the United 8¢ 9] ¥ ey

j 1t contrdl-or u:‘lncﬁction The ' Court E’li'lsfd Itt thdrm
U guch a “terrltory:y, Bee -alko ACM: B-14428 ‘Hiitbhetaod; iR o) gNR

3 770 (1060), concernipz the right to ap hq d mill %
s (llhdel' the terms of NATO SOFA ?m {l lﬂ”ﬂf’ ‘gﬂw
' : TR R

BUCMY, Art. 48(d).

{ o United Statés v. Bugbls, T Usommtsairzm eﬂﬁ P [mmf i
| of. Unlted States'v. Shell, T USOMA 046; 28° OMR 116~ 1857y

S UCMJ, Art. 43(e). \g_m‘t\ﬁ‘g .4
15 MCM. 1051, para, 33/ % !

L Hee asc V; infra.;
.. UCMJ; Artad@eley; iu

; 18
,FJ; mlx el BiniRh,

| AG0. 10004

Uftrles-—partieg

of the express w

which give the United :States authority, abroad,
to. apprehend military.offenders against their
own laws, ! itiwiouldseem that.in foreign coun-
such. treaties—the statute of
);ioi; 4:011 Such an extension of
91’ o‘ﬁ“ yggcgepsee _ﬂmtm;m of (;:he term

i j‘r}m fp@g it W pr{t‘ ange 111 VleW
t g%iaﬂ ute,

u!?

g, m th%i&wsﬁa Uy o}

recommences to t‘uni El’lo‘wé‘vitr, Hy e’fl the ‘ac-

cused’ ig released from: clvilian custody‘, even

‘though accused does not return to mil'rtfa’l"y con-

trol.#4 N
d. Secretarial certtﬁcatton ' 4
For an offense the. tr1a1 of whlch 1n tlme
of war is certified to the Premdent by the

the prosecutlon of the war or inimical to

the national securlty, the period of lithita-
tion . . . is extended to six months after
the termination of hogtlhtkes as proclalmed'
by the Pres1dent of by a joint resolution
of Congress,*

LT ST T STORT i)

The foregoing prdeion of the Cede appears to
foreclose any:inquiryiinto.tlie basis of the cer-
tification. Nor; front:the woirding of ‘the statute
does 1t seémithatvamnly foinisl charges need be
prefc-;irredf“Irv*’til!dsw‘cI nifdetiofiithe Marius'tl'pi‘ﬁ-
vides that ??Ihétt" B4 i “S%Currty” ‘casds’ In war-
time will B Ssiartle ?{tﬁ the officer exercising
‘geligtal SOURHIEEA fuitadiction. That officer
may’ makb“tl’te Hecision to try the case then, or
he ' mpy o o'his Secretary.s This pro-
sgr{sion%f i%aﬁ nﬁaf,su\however, appears more
coneerned’ vﬁt’ﬂ, ’é Yeuirement of a speedy
trial,¥" rather than with the running of the
Habite sl 1iA1tations, ‘since that is stopped by
the initial receipt of charges

XK N VL g o) Dt

wefimdloutipie. frouds. For any type of wartlme
frand, or-attempted-fraud, against the United
Stntes, .ingluding . contracts and subcontracts,
‘Wh'éqrunmmg ofteny statute of limitations shall

[Ex1Y

be suspen‘ded until 3" years. after the termina-

tion of l‘lﬁ'st{'ilht {65 a8 ‘proclaimed. by the Presi- -

dent-or by a Jomteresolutlon of Congress.”
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Iilustrative Case

Umted States v. Swain,. 10 USCMA 37,
27 CMR 111 (1958). R

S‘Worh’ charges of filing false clalms for
travel expenses on 18 April 1953 (durmg the
Korean War) were first received on’ 11 De-
cember 1956. In support of his motion to dis-
miss defense counsel pointed out that the
Korean War ended 27 July 1953 and that there-
fore the 3 year statute of limitations barred
trial. The defense:contended. that Article 43(f)
meant merely that prosecution must be initi-

ted within 8 years from the end of the war.
On' the other. hand,, the Government argued
that, under the statute, the period of limitation
does not even begin ‘to run until 3 years after
.the end of host111ties 50 '

Opinion: The statute dld not begm to run until
8 years' after the ‘end “of the Korean War,
‘and trial Was ot barted. The United States
Suprenbe - .Céuft ‘decision ‘in Klingers and
Gmmgefr”- nre ' in conflict, but’ Grainger is the
more'récent’ ‘decition and directly interprets
the ‘stat"fite“.‘ here 15 therefore no need to go
behihd* tﬁ‘é_ﬂ x ral féadmg of the statute.

5. Prueedure in contested cases. a. General
Whetheyit-bpises as'a question of law, or one
.of -faet taquining the weighing of evidence, the
Manual jmplies-that (except for one instance)
.I;l;aef--a;lgkw ;Q‘ agirules finally on a.motion- to. dis-

\aﬂmﬁgrent standard of proof de-

app
emj1 Facet.of the state is in jssue.®®
phq éﬁ%ﬁ%&fﬁ?&ﬁqus the rullng on the motion

o A L
‘ “cmﬁci ?Unitérf %e’s‘t klfmm 845 U.B. 979 (1988),
“ B it idbebum Gralngds, 1846 U.8. 285 (1083).

1 Unjted . 8t e note 49.

% Unitad sgt”ffi ﬁ@%ﬂr“ %ra noté B0, _
MO, 18t5enges 08uctt LT

‘"United tl.tes v, KAEFGI 218 US GOI (1910) ajted in 5 IV
chi XI,"difra.-

5 MCM, 1951, para. 8Bepn sy

"2 TJACMA 08, 8 CMR Qb (1052) discussed in § IV, ch XI
aupra

Jo Note that: thg* Mok Svotiad the tabue ‘mey” be submitted.
MCM, 1981, para;- BTeqByt- gkfgnrjlted; St;atea v.. Berry, 8 USGMA
009 20 CMR 828 (19p6),.

5218 United’ Btates v, K‘flhel Gﬁ&ﬁf‘nﬁcﬁ&ﬁ* 34 rfl}!niteli States v, Frank.
lln 188 F 2d 182 434 [}h nf States- v. Dierker,
184 ¥. Supp. 304 (W %”P{‘)igfw ll{ﬂtggdstates v. Hnrom{c
12 F.'Supb. 156 (I B) 'Pa”' ﬂ.ﬁﬂ\ig L e

. ¥ Cannectieut v, Web (WI ) so caaeu citaql
In' Busch, Law Tactics a .ﬂlry Whalit (Stﬁd ii?:l? QI‘

LTy Pgmu. 27-0: (r.wts')..spgrmhmmb\fr;m :- iy
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+when the offense was committed, such a date:

=t lifnitation may equally be taken advantage
+iof under a«plea of not.guilty by establish-
. ting thes:defénse by. evidence during the
«triali:iBeei6Te:for :an example of a case in
+ +which it-is: appropriate to raise-this de-
corprovidess g s

"fi"f:~td<;adismiss ‘oh’ the ground: ‘that trial‘ is: |
rbarred Hoy:- Article 48;: asserting that:the |

t thanrthdt alleged, the introduction of ‘evi= |

'dlctum of’ Uncted States v, Ornelas®s as but’ one |

- Neither jssue seems. to bean more directly on the |

to. dismiss which raises a disputed issue as to1

then: presumably becoming material and there-]
fore, part. of the general issue.’ The Manual, |
ambigtiously, states in this respect:® j
=i Tt 48 not imperative that the accused, in
' order toravail himself of this defense, do so
“uby«means- of a: motion to dismiss, The . §

r'fense under-a plea:of not guilty.
The pertment portlon of sﬁbparagraph 67e

Lo the accused makes a motlon""

”

AN [FENY If T

wsoffense was committed at an earlier time:: |

-fl.-rlen&e?iipertinent 'to the motion ‘may be de- -
:ferréd-and the matter considered by the -

: -court in -its .deliberation on. the 1ssue of
~ghilt or innocence, 1 : i

The Manpal. provisions were cited in . the‘-

exampfe of an issue of fact ralsed by 8 motmp]
in bar of trial. According to the Ornelas dictum
all, siich jssues musts? be submitted to the court'
members for determination (presumably on aj

“reasonable ‘doubt” standard) regardless of}
their logical connection with the accused's gmlt'.
or innocente. This dictum accords Wwith the}
practice in.federal®® and state® courts. Even
disregarding Ornelas it is-difficult.to rationalize ;
why the Manual allows a disputed “date of
commission” to be submitted to the court mem. §
bers, yet does not. autherize the same to be done |
when the tolhng of the: statute ‘is ‘in i{ssue, |

accused’s -guilt or innocence: Nevertheless, the |
pamphlet “Thé Law, Dffeér” implies that, ex,}
capt: when‘-the date -oft:the-commission of : the ]
5 i 1esus) the'daw. Sicer will rule!
finally Qn all issues raised, by a motion-on bar}
baged on_,the. sta,tqte of limitgtions.®

lu oA

I it appears from the charges that the ‘
statute has run agamst an offense: {or in

4G0 _1-000'1 ]



b -dgefded mo. wWo

the offense charged, the Court will . ..
‘:advise him Tthe accused1 of - hig: rlg\ht ~1ro
asfert the statiite.;*; ."The buirdeéndsitiot en '
- the defenseto ehow that 4% abseride! frowm:”

. _the territory in which the’ Ul‘uted”States?'-
., has suthority to, apprehend:him ... . pre-

L ... -vents the. accused from c]almlng e,xemptmn; '
E e undﬂr Article 43¢ F¥RRTR
i [T1 he: motlonr should be suetalned.; :
.5....unless the . prosecution shows by, a .pre-
.. ponderance . of ;evidence. that. the statute
. ~does not; apply beq,ause of. perIOds RIS
. cluded. . [Under, the prewsmns of : Artlcle

A3(d)].%

| ¢. Date of commission of the oﬁ’eme ‘When
| there is an: issue ‘as ‘to’ whether the- offense
b "occiirred at ani-earlier datethan alleged (and
L the searlier: date would bar trial) it has been
] t_suggested“that .the:taw: officer defer ruling' on
| the motion. and: submit it to the members on
| the findings—presumably requiring the.prose-
| cution to,establish, beyond a reasonable doubt,
that the of‘fenee was not cpmmltted at.a .
-earher than that barred by the statue t32f.I;n a
l federal decision an a]ternatwe p‘ocedure was
¥ suggested The pr‘osécution 'should: ani“'ﬂzi‘ ‘th
| “tdictment (by a bill'of partfedlafs) to
L the biTense wad committéd on 4 bpeeifr
‘Bari“ed by the “statutd o ThiTeither” rocé’dlire
. ‘the court:martial memEere walld dedide’ ﬁhe ig-
1 sue “When -the: questibnz is pﬁfély ohe ‘of ‘law,
- as is’ usually the case, the law’ oﬂ‘lcer may rule
1 ﬁnally: onithe: motlon AL ‘ :

YIS

TN

N 5 Procedure on gullty Dleas. When an accused
] p]eads guilty to 4 lesser inclided offense, pun-
j ‘ishment for -which would be barred” ‘by “the
 statute of limitations, he-must waive:his: right
] te a,ssert the statute befere hls plea may bﬂ

EET

1 ..+r__#r_._-_-’_r_r§«f:_)-,_ —.;.,;_:(:.I PRTRPIRI

{ % MCM, 1851, baraii08e, -y wno S

. DA an 279 (1958) Dpara. 26b .
Cfrnited: Stated ¢ Hebthmit; subra: note 68
" # Bee. gh. X},raunra by .

3 .2{” MCM, 1051, pate. 086, In any ehge where it

f e runs the 1w officar: ,must advise the ace

' apgert. It o)
- oM,

s iﬁ__ﬁ)

- ﬂ Yordari
1951 liara 'Mh The heneﬂt of tf‘he atn ge ma';r be

f wejved;. “andsinythat, sehse it fs aal’ juﬂédimm‘aue}uﬂma Bateh!
v Troxll, 12 USGMA 6, 40 CMR fg %aeopw i vﬁsi eI ‘L,,;,
Ri6

beay:
SRR Lol fﬂ?olmwﬁm P e

OMIRY O Lo L Cit Fiy {39 dh}?} 1 ﬁq’MQ 127%1(?3‘3“%?}]4{ L

67 oM deehel,, suttarly 164CMK
.f”MGanW-.

b acova00qu.

the case of a-econtinuing effense):a partiof: " ‘actepled.sd’ ’E«hdn Yhen ‘accused :is found guilty

pursuant to this plea, he may not at that time
rayrithdbhwiit, e 'Hewever; an accused ‘may plead
oty %eﬂtheﬂprméiﬁalxchargé +(the trial of
‘whitehdgmat Bapnetloby the stitute) but at the
“trisksconuederhil guilt:'of thevlesser ‘ineluded
oftense (thertrialnot switickvondtl e barred by
the statute) > Toisiehs 45 eans Htohag been stated
o be 4 ProCEAULE’ ‘Prépigietal to! the “deeused
for thie 1aw sfitos bo v iss MY mbtibers’ that
if they! find thé" aiecuﬁeﬂ*ié‘ﬁffwﬂﬁf hé:1esger
includet i6ffense theyvmey ﬁ&ﬂ*ﬁﬁmﬁl‘l hivh for
it} the ‘expressed: Yeasori "6t ghifs ° itﬂn%’luti&ii 5
tha.t siich an instricction s mightetelid Kol coey
a finding of guilty of the*-’pﬁiﬁ&ipwfé Ji
Note Sudh a ratioriale untaisly pﬁ‘t% ] Vet
inan untehbble ‘positton.” The: deferisé, “Hidghaiimdin-
ly,” concedes guilt of AW-OL (trial for'which'isibastiad
by a Z-year statute -of limitation). at;the. pame time
contesting fhe “inter nt to desert” alleged,in the. p;qpcl.pal
oﬂ’ense of desertlon (tial for. Whnch is ‘ndt; barred by
-8’ Blyedy ‘stitute of Himﬁé.tibhs) T e possxiﬂé that olit
-of miSBincsd. sympathy,'due 1o decused s frank ‘donvey-
gionofy guilt; ofi the' desser-offenss, the, members;of: ‘the
cgyrt aggl,d agd%t the ageused. of desertion and:find-him
4 0 i, e T ey igould then be. ;llyxllusio;;ed

?ctngal eﬁ’ect of thelr verdict. was
tal, ,éiicéfac%ﬁée can then assert thie 2-yéar
Heibiy o puinighmént.” ® “Sineé he had “not
-formblly iptendeds bliilty; he would not have 'Wé,ived fthe

mqht to assart -sueh ,_9; wotlons o St

s ha\fre biéen - édopted "11‘,
{olf _ br_‘th& law oﬂ’lder, out“q
Kearing “of the'’ méribers,” to ‘caution " défohsd
coungel andddbused tHat their ‘actions” cofistis
tute a guilty plea to the lgsser offense, every bit
‘as much as if it had been formally entered-<-at
least as far:as waiver-to therbar of the statute
of ]1rmtat10hs is’ concerned Then" 1f accuééd i




Section IV.

1. General. ‘The predecessor to The Umform
Codé, the Articles'of War, contained provisions
incorporating. the old' commean. law concept. of
former. jeopardy.® Under them an accused
could plead the equivalent of the old special
pleas of autre fois acquit and autre fois convict,
in order to be protected from successive trials
for:the same offense, This required, however; a
completed trial ™ Article of War 40 therefore
did not prevent the convening authority from
withdrawing the charges before verdiet and
referring 'them. to: another: court-martial, iat
which the plea of. former: Jeopardy—-under the
Article, at least—-Wwas unavailable ‘to the ags
cused. This shortcoming was- brought 'to .the
aftentioni:of the drafters of the Code through
the military case of Wade v: Hunter,” decided
by the Supreme Court while the Uniform Code
was being consudered In'Wade; it was assumed,.
but not. decided; that the Fifth Amendment:
protection applied:to the military; that even’
under-the Fifth: Amendment, for: urgent tact-
ical reasons ‘of ‘combat, a trial could be termi:
nated before verdlct w1thout Jeopardy. attach-
ing;: provided the case was not withdrawn in
bad. faith..or to.save a possible acquittal. In
Wade the majority opinion pomted out that
even in, Fede !11 ccourty, mistrials may be de-
clared “W gre he end of public justice would
othet W1se 8 efeeted 12 and that in such cases
je 1y dpe })not‘,ettaoh Th,e opmlon did not

R h)

Byt ;” ,L.h;,\- RS NS R

. Hyoringy h’s a4 Hﬁfi}féﬂtﬁe“{su.hi-ﬂommlttee »f the Senate
Commit vl st t 321—825
(19“’)4 %ee[‘i‘j‘.-, Wi [ aﬁeﬁslf p(nﬁ A o ljﬂﬂﬂ . A T '

SRAW 40; MOM,: 10491! EY5 BRI TPA12Y GO b1

338 UL, 8B4 (J940), [

™ Ibid.) elting Uﬁﬂad ’s&ém Wp@réﬂ#l fls’ "‘(o’ Wheet) m
(1824).. : o U‘ ST PRl RIS IR I

ﬂSuera. note 69 R :

TOTOMJ, Art, 44 {e). ‘ :

S48 F. 2d 60 (0th Cir. 1881)i° v o5 “rfpge v ceed

" Supre note T1. But ae¢ Downum v. 'Uhited States, 872 US
784 (1968) (reafirming the Cornero rule’ a8 one instance of Jaock
of manifeat nacossity for terminating trial.in.intergsty’ af: iustice)

O

#1In the earlier and leading case, United States v.. Strlnler,, .

USOMA 122, 17 OMR 122 (1054) Judge' Bronmanugmted thatrpnlyi
the ‘convaning euthority had- such power...Judge 1@uinn . baljsveds
that only the law offleer had such “mistrial powers” while Judge
Latimer would allow either officer to so sot, . -Appavently-allythe.
present judges now agred that the law .offlcer ‘hes-ithis Powaus.
Significantly,  since Stringer, there are no reported: chsast’wheyd

the convening authority’ has declared a mistrial, Cf., United .States

v, Ivbry 9 USCMA 518, 24 GMR 298 (1058) R A

“WUOMI, Art. 88, 0 NEDEVEE

”Unlted States v, Ball; 183 U.8. 882 (1896)

143

PARAGRAPH. 68d, MCM, 1951 FORMER JEOPARDY -

however, mdlcate that a convenmg author1ty ]
would have all the mlstrla.l powers of a Federal {
judge, but. on]y that for urgent military neces- |
sity he could terminate the trial. R

" The  Congress intended that the convening |
authrity have such power;™ at the same time |
the drafters of the ‘Code added ‘what was”in- §
terifleti to b 4 protedtion apainstithe shuse of
unwarranted withdrawal of charges by ‘eitheér
the prosecutor. (who under the Manual may so |
act*¥nly by ‘direction of- the- conVening author- ;
1ty)#o&- thé‘cdhveﬁmg' juthoritysm vt sore
"' A 'proceeding whiéh, subsequent to the
Introdliction of evidence ‘but prior to &'
ﬂndlng is dlsmlssed or termmated by’ the.
;. Qonvemng authorlty or on motion of" the .
prosecutlon for fajlire" of available ev1-‘ N
-y dence o1 w1tnesses ‘without any fault of the -
accusod shall be a trlal in: the serise of thls
-'artlcle +

~ The. Wordmg- pertammg to “fallure of
' hva‘ }ablé ev1dence w1thout any fault'of © |
" the accused" is 1dent1cal to the stricter pro- ‘ '
) __hlbltlon agamst retrial ‘as set” forth -in
. Gornero. v, United States,™ ‘an_appellate.,
“decisjon, considered by the ‘drafters of the
.Code, but. seemmgly rejected -in Wade Wi o
: Hul,iter.“_ ‘Subsequent decisions .of  ‘the, " |
~Court..of Military Appeals, however, : have ]
- .apparently “approved "términation’ of . th~ '
trial by the law officer,™ under the'broader :
test of “manifest necess.1ty in the 1nterest
"of Justlce,’f 'as adopted m Wade, for
:",.Judges. o e ‘..‘ ';'
Another statutory change. relatmg to: former ;
jeopardy ‘was that-itposed by - the 'limitation" |
on authorlty t6 order rehearings.”® This was 2
necessary becaused of the then éxisting Fedeval ' |
law relatlng to formei‘ jeopardy Undey that" |
concept; ‘oncé’ "donyictell an. acoused could mot |
be’ g:etg!le*d ﬁl HWhe'appeﬁa,led his ‘¢ohviction, -
B‘&;‘élbyﬂd #ight.to. assert a former

ﬁm&@ % he&rlpg” But the drafters of"
thas feamed.that the Codes automatic -ap~
peal provision in “‘Qa;ses 2birg to the boardy of |
reviews “&mldyepreolude theiapphcatlon of: sueh

“Sradtvshr theory stid blacs the mlhtary adouged’ |

of
.
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‘ in a less advantageous position.than his civilian
 counterpart who might be content with his:first
donviction.8® Congress intended- that:the milt

| itary “accused have: all 'the’ protectlone iof the

| Fifth Amendment against - former. Jeopardy,
| whether or not the Amendment applied, 6f its
| ewn force, to the military.8! Therefore, tocom-
pensate®? for the fact that the military necused
 really;could not “waive” the protectlon agamst
' 4-second trial when he did not appeal his. first
| conv1ctlon, Congress gave the military accused
 three. safeguards not then enjoyed by. the
) c1v11,1an (1) it forbade rehearings unless.a
| “prima facie” case had been made at the first
" trial ;88 (there is neo apparent limitation in Fed-
. eral courts once a civilian accused appeals a
| convigtion on a charge for which he should
| have: been acqultted he can be retired regard-
: less of the state of the evidence, provided such
: rehearlng if “just”. 8a) (2) 1t prohlblted a re-
| hearmg of an offense for ‘which he’ was ac-
] qultted at the ﬁrst trial ;85 (®) it proh1b1ted a

v

“Supra note 69,

‘& Ihid. {8ee separnte opinions in United States v. Tvory, 8 USCMA

518, 2¢. CMR 206 (1058),. cited by Judge Qu[nn in 85 8t. John's L.
] llev 226, 282, '
] « Rep. -No. 486, 31st ,Cons., 1st Besa, (1949), at 19.

_u bid-,: UCMJ, Art. 68(a), requires “sufficlent evidence in-the
 record: to buppdrt the findings” es a preréquisite to s rehéaring.
1 “ Bryan v, United BStates, 338 U.8. 552 (1950), diseussed. hy
| Meayers and Yarhrough in Bis Vexerl: New Trisls and Sucoeasive
I Prosscutforis; T4 Harv. L. Rav. 1, at 18 (1860},
- a"UC.M-T Art. 83(b). At the time of the enactment- of the - Code,
& civilian who nppealed his convietion of & “lesser included. offense
| in s federal court oh rehearfng could bé corivicted of the prinoiple
[ offense of which he had been acquitied originally, Tionie w. United
States, 100 U.8. 521 (1905), uq the thgory that he.had “waived”
the right to object to retrial on the oﬂenue of which he had been
adquitted. See United ‘Htates v. Ball, eupre, note 19, Trono ‘was
! in offact’ overruled by Green'v. Unit.ed ‘States;: 855 U8, 184 (1987).
8 UUCMJT, Art 83(b). It.is worth notinz, however, that.in a recent
t decision, the- California Supreme Court’ (Trdynor, J,, wilting’ ok
| the majorlty) held. that such e semtencé-lmitatlon. s Ampliglt. in: thig
coneept of douhle jeopardy, even when the auouaed hga 8] pepled
from Mis first conviction. People v. Henderdon, ‘20" Cil. 24 204, Qb
P 2d 477, 36 Cal. Rep, 77 (1063). The ‘declsion 1s, novel, but‘wem

reasoned, It s bhased on Green, eupra note B4, | nd ", im’lar "Oglls
i fornia precedent, and sesms an’accurite predietion of z dIreetlon
f in; which the United States SBupreme Court is movint S

W UGMT, Art, 44. (Bmphasis supplied).

®UCMJ, Art. 44(c). (Emphasis added).

;8 United Stataa v. Wells, 3 USCMA 509, 26 CMR 280 (1968)
'Wlb:d Quaere:  Has Jéopardy  attached :when a: diaputeq ;pot

E question fs. ralsed by receipt of prellminaly evidenes on 8 preplea-

I motlon In bar of +trisl? -~ - Coot g
¥ United, Btates v. Willlams, 11° USCMA 458, 29, CMR 375t {1840),
. dlseussed in Mil. L ‘Rev., April 1961 (DA Pam 2’?—100—12 1 Apri!
I 61} pp. 2754280, : Tt TR
b B ACM 8951, Flasel 17 QMR 710 (IBM)

”Ibid citing: Hearlngs on H.R, 4080 Before 6 Subcommlttee 9;

| the House  Committes. ‘on Armed Services,‘ﬂlht Cong. lat” Sesd.

(19487, at 802, 1047 ; Heavlngs on 8. R." 857 Beford; & Suhgommittal

: of . the- Benate Cummittee on Armed Sarvioeﬂ. id-. ut 170, 186, LTy R

8. Rep! No. 486, (.
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sehtence: ih excess of that adjudged at the
orlgmal trial 88
ST ; sl

2: Time :Iecpardy attaches. a. General, “No
person "shall without his" consent, be ‘t+ied a
sapond - tithe £6% - the - same ~ offense.”s? - Thus
ﬂeo‘pardy attaches when r there hasf been -a
“trlal” B TU LNE L L O I LI

P { 2t
HBeforp pleg.. f‘A mrocﬂedmg nWhlch subse-
quent to the mtroductlon of pvidence, but. prior
to.a ﬁndlng, is dismissed or. ,terxmnated by the
convening authority or on motion of the: prose~
cution for, fajlure of available evidence or wit-
nesses. w1thout any fault-of the:accused shall
be a frial in the:sense of: this article,””s® Under
this. provision, except -where “manifest. peces-

sity”’ justifies the declaration of a misgrial by

the law officer, jeopardy attaches only..upon.

receipt of evidence on the merits.#* Thug

jeopardy does not attach when preliminary

evidence on preplea motions is received®. al-

though-once the court is convened the aceused
may be entitled to a rehearing if the ‘Govern-
ment does not show “good cause” for with-
drawing the case from that particular court-
martial and referring to another for completed
trial.®t

¢. After plea, before 'verdtct When the trlal
is termlnated before verdiet, after recelpt of
evidence on the merlts the ‘basic questlons are:
“Was the odse: termzmted for ‘manifest neces-
ity i the mterest ‘of justice’ or was it with
drawn to 'save aw acquittal®’ If the answer to
the"firgt of thése quéstions is “yes,” then the
answer -to the: wedond must be “no,” and vice

verpa For mstance,”ii’ a mistrial were declared

obvmusly...fot thepurpose of saving a “weak”
odse, theli’ the ‘case was not withdrawn for

(}'I)l

“manifest n necessﬂ:y in the interest of justice, 92

A ‘the eecohd trigl, therefore, the accused

e

could’ successfully plead former JeOpardy citing
Article 44 (), UCMJ 'to the effect that he'has

lreddy,fbeen, “trled,” since the former proceed-
inm Wasntemtnated “for failure of available
ev;dénce e .,..;w1thout any fa.ult of the accused "

Thls Code provmlon Was des:gned to protect
the “Hcctiséd ‘from ‘a second trial following
the unwarranted withdrawal of charges.®® Al-
tholgh not clearly :set out in the legislative
hearings on thé ‘enactment ‘of ‘the Code, ‘thére
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.iy some indication that Congress.intended that
- former jeopardy apply when the denvening au-
thority withdrew the charges, except in the
tegge- ofan urgent combat- situation® such as
«was ‘the basis for: the decision in Wade :v.
«Hunter,%.The drafters of the Manual neverthe-
Jess construed Article 44 (c) to -allow retrial of
-~ 8.case withdrawn by the convening authority
inot; enly for :such -“urgent and unforeseen mil-
~itary necessity”’*® but also when* “‘ihadmissible
-information, highly- prejudicial to® either’ the
; Government or the acciliséd, has been broug‘ht
-t -the dttention' of the-court, and it appears ‘1o
+the' convening authority-that the membérs ‘6f
the court cannot’ be:resonably expected to te-
maint uninfluehiced thereb‘y 7 Thig wordlng
apparently adapts’ “#he vationale of that part of
thewWade ‘opinior referting ‘to the mistital
;powers ‘of a’'civillan'"judge. : Wade, howeva,
+wias not declded ‘on’ this: basis, ‘biit on reasfons
fof ‘*‘urgent rﬁllitary‘necessltyr”v'-*- -

ow See lg sletivsa to\:v clted in supre note P8, .
Jwé. 886 fﬂﬂ‘i lﬁus) _'=

R

found auul,s,po,,war‘d ?the {I&WIpﬂicer from "Art. b1, giving the law
officer ‘th 0 PtBY fan ithe duty to ryle finally on interlocutory gues-
tidni - a}rﬂ al%ﬁ‘i’d‘n We i l‘bl‘ﬂ: bower of a judge. Judge Bmsman,
pn tha pthﬁé‘hmﬁ; tflrtitred that Artiole-44 made no -mention

lthdlm al, o the, law . officer. -‘This objection, has
Htgle Ya”ﬁc%,"mﬁ‘éu ax'vpg'eesly 'mentlons procecdings “dis-
misﬁqd oni'-_tprﬂf | th’&,mohwnln#' ‘authority. or on motion of

ﬂwqﬁl‘?ﬂeﬁ g‘bﬁ i"-'*{gg&%a:;g::ﬁ dwili auie with Judge Qu{nn

th. allowlily "qnt&ftwf}mw‘iqtmer t ‘deolars-'d’ mifstrinl- 38 found in
United S\!:p Mih SCMA 459 20 .CMR 276 (1960)
whereln' K g‘g&iﬁ mﬁ “the’ va]!dity of the farmer jeop-
ardy- proyidlons L) Hagsy 158h, niam T9FL, ¢
1""9 U$0M§lg b 6 . (1958). Judge Quinn, .nl’ﬁrmed
on ‘the’ Basti ? tg’e‘d lmjflc zdks Ferguson on the baals of [
matetial vsfnmﬁdm\rnrmm 5N SR 2Y T TR SR
w1.9° USOM A S5, §50528 OMB4204, 300, - Sy,
for' ghe Ni:m.;t94 "E6aD 9\'* %"gm Ql R 467 (195'7) 495, 493
1% AYdght e & erSHl 'heﬂﬂ"fféﬁ' ‘mlttﬂa] after cbnvfdtion or
an appenl At efvl] ! Bi dping - goufd. auccessfully ‘plead
astre’ féts c(mmob nﬁ%ﬁ iﬁﬁf’@ # Eited Stntes V. Sa;%lln,
72 i 24 2085(2A. "ot Hegsh w’fﬂfﬂ*ﬂfﬁm i Gdftes -v, Ball,’ sitpha;
note 0. But see Orﬂwfoi'd v, “nited 'States. 286 F 2d 861 (DC
Olys 10809 . ; b ;,:m; ng e LA T R LR
1M Bee Unted Statﬂ -BHanT)isn ‘59> A B. C R Bﬂ

e _\_1} Y gpjga YRgA o8 gs MR- 380,

1105 Bog 'Unitecl Stnteq:)vi ;Spju]l[ﬁpj{jﬂ*‘iﬁﬂsﬁiﬁ&ﬂse RRFOMR 1272

(19117) nér g ‘express d g née it s qedelal crlminq] Dror
oadureb:’“t!hf d States Jﬁnw%% (24" Cir, 1060 a‘f.

firrpnd 848 .00.8 917 ¢ qmm \.\a,m»sw ST o i

EL

- and:the : ¢convening authority - had . *“mistrial? j

far:r¥urgent..and unforeséen military neces- |

.aam,e‘ eifect.

'.e em p ;aki the plea’of i’ormer Jeopardy upy

.accused -is_initially: found. guilty, he can never

g, deelared before finding,1%2 If the rehear1ngj

Wherg"the. prejudide.
- Tigiyrelyes 'dorie-‘féveri Ver thé: obJ‘ ]
Wdbuded] v ‘Wwhs - $Hbiild ‘not be’ able ‘to ‘exercise |

powers. If Judge Fergiison agrees that only the
law: officer.may -declare mistrials®® (Cf., withs
diawal :of-charges by:the convening authority |

sity’h) then that will be the law in view.of {
Judge :Quinn's - prevmus announcement to the §

“ft.er"’. rdwt before sentefnoe. A litel‘ l;

Fia

Dretation of Article 44 (o), UCMI, woulq

,_j}}arges were Wlthdrawn after
> r;g ,sentence e

pterpretatlon, as J udge Lat1mer b=}
4 mt’ed States v Ivory, 00 could ;

f ce the, accused, because, “Pretermi ng;
'fegifa‘rde cloaking sentences. . If ‘an|

be gonwcted of a. degree of an offense greater
tans that: returned ‘by - the original - court-v
martlal 01 !

" ,his m,gtkes se‘nse if the crlterla for ordermvg-."
& second_ trial is the same as ordering a rehear- |
ing-2a test ndt always applied when a mletrlp?l |

_saféghards were apphed then a- legally 1nsuf-
ficient record could not be saved by dec]armg al
m1str1a1 after ﬁndlng Further, and even ag: |
sumlng a; legally sufficient record of trial; if the
retord indicated the case was withdrawn bei
cause of the Iement d13p0$1tlon of the members, :
perhaps-a. plea of - former JeOpardy should be
¢onsidered on the second, trial on the theory |
that -even an “automatic: appeal” ‘should not §
be taken where a ver,v light eentence waq:
assured1 . o s e oo ST

r..»;:“ Lo

) __ati\,':f:ﬂlgg‘ ’trial Which is. manlfestlg i
o the .accusedmor the- government
P %ib‘y"’cautmnary mstruc- 1
‘cha A er r'lal procedures, a |
migtrial may ‘be: déblared* '

‘i a’ 'last resort.1 ’
‘réadily apparent this |
ion" of f,he ]

AGOQ- 10004 §



f  quiré that the’ law officer choose ‘the Bast: onj
t have some remson for his partioular course of :actlon. United Stt‘t‘ea
| v. Johnpier, 12 USCMA 00, 30.CMR 80 uam

| whare the la

b & veto power over the proceedings and thus
- obtain two bites at.the ‘apple in the form of a
| rehearing in case he is conviéted.: - ; :
. "The law officer possesses g‘r’eat tdiseretion in
j- determlning when the" extraordmary velief of
. a mistrial is necessary Ona se’cond trial, when
| -the mistrial is attacked’ cb’lla‘ﬁet‘é.l'ly by -a" mo-
' tion to dismids for formet jeopax‘dy in'which it
' is asserted that there was no'need to declare a

f-m1str1a1 ‘the law ofﬁcers formér ruling will -

- not be disturbed absent a showing of an abuse
. of discretion.1%¢ The law oﬁicer ‘has as a basis
| for his decision the actual viewing of-the events
 of the trial. The convening authority has no
1 such intimite donnection With' the trial and
| therefore,’ aCcording' to ‘Chief ' Judge Quinn,
- should nét have the'samé powers' to declare a
- mistrial’ for events occurrmg 1n the ¢ourt-
rqom, 17

b, Demal of Motwn for Mzstmal The Court
| of . Mllltary Appeals hag been.most generous in
| -upholding the law oﬁ‘icers dec1s1on to deny a
~motion for a mistrial, finding that the law offi-
| “cer.in most cases can cure the effect of the
- error by (1) striking objectionable evidence,!08
i (2) cautionary instructions,’®® and (8) by re-
| moving an gbjectionable member in an appro-
:"prlate cage.110 ‘Where, however, inadmissible
E ;and 1ncr1m1nat1ng evidence .of a particularly
_".damagmg nature ha.s been received (such as
‘ 'confessmns or adm;ss.uons of .an-accused), the
| law officer w11] usua,lly ery. 1f he fails to grant
"a mlstrla] ui - et
( 1) No. abuse to d;e'ny; g

r.'|

, musmtwe‘ic‘ i
- United Sfajfés " " '

9 'USCMA 28, 95°C nﬁ WM(!Q&S)
8 i, " For bemg dxu;ﬁ }m yard duty’ ec--
" cused was, sentence@‘tq ;bad condtiet”

108 That faut thnt alternative uourpes -of: natiojx at-a avallablé—"

. declaring & rniptz-iul or giving curative instlucti ne—luds: inift; re-
ut only that he

|19 United Btates: v. ftringer, -supra.natd 9841
19 United Btates. v. Shamlian, supra, notv 104 LT
DR fb{d R i :

|, 1% United i§tates v. Batchelor, 7. UBSCMA: 834): 227 DMR 144 -(1958) .

5 11 The- Qcmtrina of “genera)] preJudico 8 PP““‘* 1n the cmse of
b donfekslont of admisslons, United Statés v. arant 10 USCMA 588,
|26 ;OMR/ 151 i{1988). Bat: cutntive inst&-ucﬁwﬂ“até*honpre.ludlciai ;
' officar. first admit}vd the aonfesalon .and. then finplly . -
i Yind e#rtmo&mn " a:écluégd lt Unftad Btat.e';i Q‘? us:ﬂé. I113 UBPCMA 81.
y 22 CMR-TL1Ra2) 101 T DR e
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';, 1o fvaamw“iflﬂ} Y

-.;'diecharge, -8ix ~months confinement

b gandipartial forfeitures. Prior to plead-
b0 gusingythetdefense in open court made a
i ‘sqnotion to:dismiss onithe grounds that
asini the phateial advige: dldinot inform- the
sk loorivemibhigy nlithority :that the accuser
<vencisshadic: peboinended »iidpecial - court-
L uimersialie Trial counssly: before he was
v utoppadi-ysthbs lawirsfficer; (implied
~theft. the deoision-ter ity the case by a
- igenerglisoourtemartiagl:-had ‘been in-
i fluenced: hy=#, 14 :-‘I:‘h'é“l-MBJn’-s“-epreviOUS
oonvietions and- b dhida: attitude 'to-
hwa;rd themerviee; it The (law . offider
", denied’ the’s defense: miotion for a mis-

‘tridl, but instructed the court to dis-

: regard trialcounsel’s rémarks. He re-

-pedted this admonition thyes' times,

the last being in his final instructions

to the court members. Opinfon; [Judge

Ferg'uson dlssentmg] The law officer

did not abuse his diseretion.” Although

it was. error for the trial counsel to

- mention the @écused’s previons conv1c-

tion and attitinde towards the serv1ce,

‘the nature -and; seriousness of the

offensesi: were:-not disclosed at that

~ time.and-the. court members can be

prefumedioiihave: followed the law

oﬁicer’smepeated instructions to dis-

o regards thed:rial counse]' obJectlonal

Lo ;I‘Qmal?kﬁihﬂ I

-y s Risk nt:]yi m, ‘Umted States V.
. 8 USCMA. 212, 24 CMR

i o 22 jtgd% Jggui*t had-occasion to re-"

inigori EDABYZe Hhe vole of the law of-
i saraoS8E When; ggtion upon & miotion -
o aad o0 Sl We: there said: *
‘fiow Well established
to ddgit axﬂfﬁﬁﬂ ‘the law officer hag the
vil Leind m'?" am gretion as. a civilian
Detio®] yoithieliflidge to declare a mis-
J88 AN )éq igl. United States v. Stringer,
od varr ovaf DSEMA +122, 17 CMR 122;

haitilanpaib Um,j:ted*ﬂstates v, Richard, 7.
oo, II@U&@MAM-G 21-CMR 172. But

58 i1z 0t gheh vemedy is. a drastic one, -
wodinem odDolafivvoUtiited States, 218 F

- od 9vion FouRd+i4B 4 (CA8thi:@ir) (1965)..
ot ahv@edinarily an ereortin admit-’

s wol) Y. evidence iodn be cured by -
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bogne oo, ostreiking it and- instructing the
“ioas e - o court members ito- disregard it.
'  Only in.the. extraordinary sit-
.- -uation, where -the improperly
- - admitted:-testimony .is inflam-~ -
.. matory or highly prejudicial to- -

o - the extent that its impact can-~ .

-'not be.erased reasonably from:
.minds of an ordinary person, is :
- there occasion for. the law offi~. -
-cer to grant g motion for a mis-
TETTI trial. An appellate court iz de- -
Cd tached fromi.the .courtroom
‘ © -drama and. therefore, .the law .
officer’s;ruling on-such a mo-
- .tlon wwill: not he- disturbed on.
review iinless there -was a clear
abuse- of - disoretlon on his
: ,part\” G

es'v Batchelor,
7 USCMA 854,22 CMR 144 (1956)
‘The acoused was convicted of such

'oharg'esi fas: ‘communicating with the
. ~éhemy-and misconduct. as-a prisoner

it 10 feedure’a court member stated that he
o7 rtae o sowiasc-hostile to «thel accused and had
w4} “Bormeds an  opinion -that he was a
rrditiorts The: imember was removed
v w.ﬁ!_dﬂ!‘@ﬂb(the(court ; but: the law officer de-

. nied the defense motion for'a mistrial.

11"@@%7&' ﬁ‘he law oﬂ’lcer d1d not abuse

i ffc’”“iﬁf"i&”ﬁi‘ué‘ eﬁoug‘h that a motion
‘I"“ vk '%W%@fﬂ’fsﬁ‘ial is 'An‘appropriate
EOAT 2 yentslyWienever it becomes ap--
S W i #h#t dome incident has oc-
3 '“é‘ﬂf'f\d,uazing" the course of a

diisin !gamé;mﬁsdﬂgﬁmhave a fa1r trial by

rin 9"@]&@9‘%}6@ vghthen sitting. United
eyt Shafgnit. Bith 6 USCMA 521,
.Y f 201’@1\4@19 10484 there may be

mn mnséammm \6lg: i ; disqualified
“ pigmbeps ApYelpes’ Jan  opinion
.-which i¢ sghprajudidial to an ac-

{ R oused sthuttbelidf iofithe member

\ou v duomethepanobwilhinot. serve to

KTy k_ncurﬂ theipraindiehigven though
wf iy 1) ApDROPrisgehiinsgntetions are

RET

illu.4

P .. - given by the law officer.:United -

...~ the one made by Lleutenant Scho-:

afeowen by
g st
RESEEat

¢ AefirwatasDubing the'challenging pro-

~ States v. Richard, 7 USCMA 486, .
. 21 CMR 172. However, the effect, - -1
.+, . if any, caused by remarks such as

... ‘walter may normally be cured by -. |
- the procedure adopted by the law ]
officer. here, and the general rule . |

_.is the appropriate one in. this
case. e R

T ; '--* o S

P Com amson of th,ls case With "
f'_'Umted ‘States, v. R1eha1;d supra, | |
‘;!‘easuy demonstrates why this law,
E'- foﬁicer did not err in denying the.
*motlox} for m1str1a1 In that case, |
. the quuahﬁed court-mart1a1 N
' member did more than merely ex- .
 press his opinion. He asserted
‘that the accused had been ‘tried
% for-nother sericus ‘offense, which
" ‘\pas relited to the one then be- 4
47 fre’ the court-martial, and at- "}
““Yothpted to buttress his opinion ]
" 3% to the offense for ‘which the "}
©! ddtused was then on trial by re- ‘
ferring to certain  inadmigsible .}
Etligyidentiary items. Undef those !
it eircimstances,” we held prejudi
i“cial-"and inadmissible evideneé
_tending to create hostility toward
“sthe ‘dctused was called’ to the at-'!
tention of the court, and that the '}
law .officer had no choicé but to
declare. a mistrial, for we be-. .}
heved that no reasonable person i
e “could fazl to be influenced by the
commen

g of the disqualified .,
merdb FB, however, the situ-
atlon eh:e diﬁ"erent No evi- ]
. dence had been introduced; and -}
. Lieutenant Schotwalter expressed  {
'mﬁlis' dmmém and nothlng more :
IR ?.o resigy wplp it

‘ v ,mek;: i i S e
. (2)shdbusesto - deny.: - Whare:
¢ peapkt iﬁhﬁﬂ@ﬁ‘éblé"“fhat the member
it mmmomam»uninﬂuenoed by:the-errony
2 sy e on His oW iobion, o
: ondthasbnofmthendefense;Lmustx deolan
T'a*mf?lﬂa’l “Certaii exvors, siich as thes
"itvoduction of ‘an inadmissible cong

HETE

i
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5

3
1

g‘i
4f
\\

H_(_"'was a “ps cho
o ofﬁcer c]erned_ )
- trial, 'but strug :';c"- all Jc

'Op'mwn Rgverse ai"

,fessmn, create a presqmptmn of in.
curable preJudlce leaving the law
-.oﬂicer no diseretion in ; t e matter.t? -

Here it would seem. zlm;paterlal that
the defense counsel epposed the decla-

"+ -ration of a mistrial;. if 48 a tidtter of

law, the ¢onviction’ on’t@”idffhave to be
reversed. It would bea- izeless; one-

‘. mdéd procedure to pmé@éd‘ with a trial

that at the very worst'for the accused

- wouldresult ina’ ‘relédting with an
altertiative, outside chame for an ac-
O quittalaseof colrse;

g1 ’the prosecu-
‘tion' deliberatély* mtﬂ_jducéd error .in
the éxpectation of ‘obtatiiitig 2 mistrial
and _havi'ﬁ'g' g bet‘hé‘r prepared case at
the ‘second ' trigly ““formér jeopardy
mlght le.114 Herd' the mistrial would
be gran’oed ‘not for’ “manifest neces-

gty in the’ intérest of justice, “but
o ‘rathe‘r to ssve an acQuittal 118, :

Illustmtwe Case
Umted States v. Grant;

10 USCMA 583, 28 CMR 151 (1959)

Durlng his trlal for ls,rceny and

‘makmg g false ofﬁclql statement the

accused testlﬂed on. cross examination

.that he had not confessed to Colonel

" 'F, This officer was then called as

‘ ".prosecut,lon w1tness and on direct
‘ =':sxa,mlma.t1on (1) “testified,’ without a
predlcate bemg 1a1d, under Article 81,
 that the accuged

- cm}fissse Eo himy and
). vol hteére t t actdded had eom‘
‘_Jmltte rub er

mony and tW1

Heari
thorlzed [Latlmer, gT oy de Prmng]

A motion. for mlstrlﬁﬂ is ‘ade
dressed to the law ofﬁcei"s Bound: i
: dlscx\etlon, and We Nave 1épeat-
- ':I.d:,,}":» i

PN LM

" i Ibi'd

“E‘Stmm " hite’ 105
& W Dgssnting’ *Opitﬁpﬂ“
o This \;would
“the' deéiarnti
T 118 el pari:24) uhpra.

LAGO 10004

i ‘;5(.\7:. ST N TNt L

T T . A e
ETTIES "!};-:ﬁ BTN

Ut tason v vl iy not&;ﬁﬂ
t . efprndant objéc
Wi VB e b uir?d f%ws"ff;fumtanm rpoct

1*1 et k!

- qqu indicated that we will re-
T iv 188, iny Where hlS ruling con-
o) o) stifutes ap,:abuse of, that discre-
e blan, L mj;ed ﬁtates v, Patrick, 8

212,24 OM R 22; United

mh;%n, 9,USCMA 28,
s, in. United
Statss W 'P‘&‘bﬂ?l@k, ‘supra, --we

found'that thélaw officer’s grant-

gl o H totibn 6 strike inad-

“hifssible - testiviony «4nd -instruc-

tion 'to the eolirt:to idisregard it
“riitrrthiely . deliberdtiéng: was suffis.
'cient‘ fo- OVQI‘GOY"netaa;ny prejudice:

+ + ~Inherent'in “a Witréss! testlmony :

“that“the accused wad ’engaged in

- ‘the ‘sale' of leave papers: '‘And in -

_ '-'!-"t-hef Shamlian casg;supra, we

"+ veachéd a’ similar’ conelusion con-

¢arning- the- effect of -the - trial

21 couhsel’s’ remarks. ‘about -the ac-

' ‘chssdfs'-?-pre'\"rious- convictions and

- attitude toward the''service, On

tﬁe othér hand,‘in United States

Bk 2% Rl&ﬁard,,'? USGMA 46,21 CMR
172, we found that ' declarations
atioouirt ‘member ‘during the

,rmcedure “concerning
sé&s ‘priby history of

and. the results of

mqu ygraph tests required
wroffier to, declare 8 mis-"
al T ehinstant -case is ‘more

! 'li__the testlmbny of a'..
{5 JsﬁsﬁWP‘ié'*j Was not only a

"‘the post' 4t Wthh
“e‘b and to Whlch 1ts _

Gl I'rmtted to testlfy' on--':i _
xﬁl +,Fa.cr;,uSed’s confession .of -
iltoito him - without- the neces~.
oy (p?gdj,c,ate of a warning be-"
HomibE 'eﬂhwwm bt he also “improp-;;'

m&gl i"sctsr unworthy of o

% f%ﬁli@sm«qm Uourt-martial"_: o ‘
-;Mﬂ




‘Tt is dlﬁicult to gee how the mem-
bers could erase from their minds
the damning éffect ‘'of Colonel
Flemming’s vituperative declara-
tions and accord to the accused
the- falr‘ trial to whlch he is en-
tltled ) _' R _
. The Government..argues, how-
- ever, that any prejudice inherent
- in the denial .of the motion was
. oyercome’ by the-compelling na-
.-+ ture of the évidence of accused’s
-+ guilts - Assuming - arguendo that
i . the-proefef-guilt is. compelling,
.. : the shortianswer to the govern-
‘ment’s: contention is that the ac-
: . -oused: 1s.+entitled: to a fair hear-
vi o tingdw )i And we: have unhesitat-
oo dngly 'rejected. the-idea that com-
- palling evidence has any curative
-effeet when 4 confession has been
. intreduced. without showing com-
L pliance Wlth Code, supra, Article
Bl v
g Note Ine Grrcmt for the ﬁrst tlme the Court
oz ,gg(ptessly,;afpphed the. doctrme of “general
,;p;e ud;ge” t6 corifestions or admissidns im-
: robei'fy received Before this decision the
ourﬁ ‘had purported fo And an abuse of dis-
!-clfétioﬂ“ in' denying. the iistrial because of the
L(bépiﬂo J)rbjudice seaused by the improperly
tf acﬁ‘mﬁ»ﬁte e»vidence e :° S

c Gren%’o Moﬂaon
ALY Genehale As
hﬁ'ﬁ‘ )

K1 ‘Iﬁ\@mg
e declared On bor-

as been seen, the law

.....

!"d H
;mlﬁﬁ' i BA’;OQL]djb
deitling,, 0 sé‘ she might well, there-
efo:ge,,,“ onpidgr the practical, as well

‘the ,ﬂbya o;:ms vences.of his grant-
: ion, Some 1mporta.nt

1t mitdd’ Btatdd w;%ﬁi@‘«mﬁﬁa 190,24 OMR 0 (1957 :
- Uitted : Staten v.. Ditail 854, 24, OMR 144 (1087).

.11 Unlted smeu,y %F'i u\g 49,21 OMR 172 (195).
. 11 Bge pare: 4d, o ra.\ Stqtéa‘t “Ivoky, aupra note 101,

' Doyhtless this woulﬂlfﬁtjﬁ ldﬁ'iuﬁ 1 thej'avidsnce v the record

" Datvad Bt . *’i’%’*&’#}' e o vor ot
1 ‘ot suithorlty to the dskbAN tuéaiwyrmduon for mistripl

; Improperly d pﬂ edyres and the
qensedqplended g ‘}&woomsl?zm ‘z*%:%- ‘becauss
~the" mérBeik ofH:Le EYN T ]M ﬁ) dorhe Hin-

. eppable of ‘reddlvipg &, Rlen:ofnsly
2 United Btates v. Miller; 10

‘148

ou I &é‘“&'&‘.’ o,

' fadtors to be considered are the na-
‘ture of the error complained of, thej
. ‘stage of the trial, and the party mak-
t . ﬂ‘ ' }138‘ ‘the motlon ‘ ]
. 42) Tt'me 1t the occas,lon for declaring a{
.y migtrial arises before jeopardy at-)
S _ﬁ'; ~taches—such as when a.highly inflam-}
ionp ey inatery remark is made by a member |
e fiy gt mduqri,n,g challenging progedures!'’—mnof}
.smpraper. motive could be attributed
1 to,the, law officer’s granting a mistrial.]
v ,ibha: diseretion  tor deglare a mistrialj
IRy “dur,m,g Ehe,.perl,od hetween plea and|
Soprivhe B Qvez;dmte(hqwevﬂ‘,{ will be examined:
oy b m ye closely when the, igsue is raised]
- onre gecond trial, and.it is argued that]
. the, mistrial was declared to save al
v, W oAk oase.. Prectlcally, in doubtful ]
,-cases, the law officer. would do well to]
: -reserye rullng until qfter ﬁndmg If §
. the accused is acquitted the case is of |
_ course ﬁnally terminated. On the other j
" hand if he is convicted, the law officer
C heould grant. the motion -without his
- decision la.ter belng attacked collat- |
' “erally on the, ground that the trial §
Y W, termineted to save ‘the Govern- |
L ment's case.!8 ]
HIOF T 10+ 1f the error oceurs after verdict and ]
could effect only the ‘sentence, then
" perhaps the law officer cotild declare |
- a ‘mistrial as to the sentence only.1? |
.. Such'a limited declsion hag not as yet |
C ‘been defined by Judlclal opinion and |
in most cases wouId seend to be an im- :
' practlca] procedure for 'the -reason
. that' little’ saving " in: time ‘would be ";
,effected the’ convemng " authority }
could’ 1mmed1ate1y order 2 “split re- |
_ hearlngfff‘?‘f on, the sentence, in which |
_.case ,the accused Would be afforded the |
_‘,‘b_e_neﬁt of a senﬁénce limitation which }
"'he ‘would not have if the trial were
R memnszneted*berere sentence ]
LRI PRI IRPAL PRy +4 TP T Y
(ﬁ) Burty making matianii, |
(a) Accused If the accused makes the )
motlon for mistrial and it is incor- |
- rectly denied, a rehearmg may be ]
gy or’dered 4n ‘event of convietion: If it |
..{f,n_F‘j*e Yiiroperly gratted, ke should Be |
estopped from plea.dmg former |

o !“'_

) »='AGO {10004



. Jjeopardy .at a subsequent trial:for
,the same offense.)2t. . o
A different situatio "mlght .arise,

however,. where :th.ex -ervorenllitlg

- for a mistrial was genemt‘eﬁ‘lby”ﬁhe

~If the error- <hopelésslyi!pnaﬁud*icud
. the" 'aceused’s' cause,  throughs’ to
fault of -his’ own, ‘he A5 facéd. with
o gn-unjustified - dilemmiyli of: the: Gov-
ernment’s-treation:-to’ fave’ 4 sutre
‘conviction he must ask’for ‘a mis-
trial and be éstbpped frpm claiming
“former'-jeopardy ‘at 4’ subsequent
‘trial where the governtnent will put
“on'a better cdse. Under these cir-
“eumstances” the ' fact’ that the ac-
‘ cused was the party’ who moved for
{ the - mlstrlal should not “raise

estoppel fg o
(b) Prosecutwn‘ Thé fict that the Gov-
_‘-ernment asked for the mlstrlal over
L .the ob;lection ‘of 'thé accu,sed should
be 4 factor in determmmg———objec-
tively--the motive of the law offi-
‘eer. in. dec]arlng the migtrial. Tt
f-WOu]d usually be' a factor indicat-
mg that. the mlstr’ial ‘Wwas: declared

Coan Cf.. horu:uvrins oplnlan ‘of Judge Quinn AR Unltsd Btates v,
§]:vm;y, k'3 UEQMA B18, 26" cnm. 296 . (1958).

.02 Gog Gorl! ¥ " Uniited” Btates, 864 U8, qi'r (1901)

; : 1% Bee suprae noté B3, it . i ,, u; ‘
AL UCMJ (AT 44(,;) ' '

‘s discussed idtar ln thp‘, por;kw of To: tewt
nrocedures See ali }(0 . 1951 p_arg (64

© ¥ See: United ‘States v, Oukéd; 13
© (1981), Tt should be noted?
that the accused coug{ not;
‘spadlficition alleginy wrongfiil ¢ p‘( d¥olfe; A
well" be,, ;lhara;ou, that: the dlqli\\m ot Qalﬂ{#' 'grf % g
of prejudlcial lack of due notige.. ﬂn et d

- dnalysis would not {re ri]eva.r’tt B quo %mﬁ? ﬁhﬁ%m

the two.offenges. at separ ey, ;ucpp\bbiva ;tr}aigu’;fh,blﬁb‘,uxjwm

“cedos. have  apserted that it two- oﬁeme;,‘ gﬁmg HQ%S e apate '

.punishdd st the’ same trisl, théy ‘certhtil o t¥16d HRpE
retely, Because of -the addiéfonal:albmisrit: "’”. Ur'qfa BV Ve
in multipla proaqcutlons ‘Seg - the .opinlona n " th gofvilin
onges; ITnitéd ‘Btates v. Sah&lia o F‘mhd éé\l! ?F ‘PHB b
v.{Unlted States, . 451 U.8, 786 (198B;:![a ‘bE4L éél

quckhurser. tnfre note. 121, qatluepi ﬁ!‘ﬁ!‘; . g %ﬂﬂ

oty
“on” the' lasue of - fofmer ;[eo ’%ﬂ
+; M1 Blookburger, v, Unit‘aﬂ &ﬁ,‘tﬁi 284 lfﬂ Q;ZﬁgQﬁ rQ‘fﬁ”:#fdrlﬁi&
‘31,1 shed in United State ";\a.-s B‘g ,ﬁy ra;ngte: %% ﬂﬂ@ 9.

aﬂ'up\-a note ‘128, Accuséd' recel v e .. ab ti.

bt fhe. same! tylal for: thvee, Hatbotls. HREHERS WovRE D i&?‘iﬁ?&
act, .although. three {vl,glythn%ﬂ o;, ?3'! gt’,mjw‘,q;e praved.
1Pnb’ ma o ty “opinfon "Held a »‘. dig ply
.. becavje. Qonm dond; ey hY ha lﬁiﬂ{gx
?ct“‘_: W el & "VP@ y.d}!\fg\%{#gq{ «af (nu FAH

AGO 10004

‘Government. to ‘savefswonk case.

___._to .determmmg the,
ngle in :

Ny ) e lnf"(r ; ¥r . -.m
e T

7y it

’ ‘{‘ -

oo cneoowto “Save an “acquittal.”®® On the
v+ other. hand; if. error-occurred which
«wasnob induced by the prosecution,
~‘the 'defendant. should not be. al-
5’)10w§c1‘ $0 insi t‘ on proeeedlng with

oD partlcula,r-
sure that

d;. “trial,” resultmg ina cohviction ap-
proved’ on- rgview, ‘the aetuled’einngt over his
“ohjection bé tried a’ “gecond, tirme’ _‘fo;r ‘the same
offensa.” 124 “The - definition of ‘the! teym “same
‘offense” | requmes f&olvmg the;,-f"“e‘i’plemng prob-
“lem -of whiether a single-act or;--transactlon Vio-
lating , two . or . _more.. dlfferent statutes ¢an
‘result in‘the commission of two ot more separ-
~ate orimes, the trial: of one. OfiW'hlch W111 not
) bar t.'r;lal ‘for the other :

b Multﬂrple tmls Myltzple pumshment As
yet neither the constltutlonal nor statutory
,doctrine of formey: ggapardy have been applied

imum, punishment at:a
_____Kn"‘foli two or ‘more
hﬁ% asame, transactlon.125

' frial tWG) pﬂ‘.’ens.es might be
f’BS?“qhgk‘f) Qﬁﬂffnént ‘does not necessarily
) tthﬁyme net. _eparate oﬂ:enses’:, at

"FQ Rt o
ghm’ent‘wat the same: trlal qn-
Sﬁ,m%f h@ﬂaﬁ;mn of legislative intent
amwgmmshment apparently un-
,ﬂ?@ i Wonstitutional limitation of
rov1ded the  total punish-
3" Harsh. 8" Nevertheless, - the
- : Supreme Court has -given such
‘ ’”ﬁ%}ﬁ“ ‘bmille éffect (as far as the.total
Hitty i%'"*c’ohﬂerned) whether they ‘are
i fiﬁ,gtrial or convmtlons are obtained
tale. As Justice: Black poifited
Gore Vo Umted rStmtes,m.

litnited:

lmean“p
“legg i

| tﬂ}&g&l@)

Aelyay ongecutive: s_entences of five: years
Qat}hﬂw’gﬁ@gparate;trials_ Lwhich he, beliaves. i
forblddem)ron o gingle sentence-of fifteen years




rat one trial? But if an earlier decision were
‘followed, the doctrine of former Jeopardy would
-have. allowed Gore to be conv1cted in separate
Arials. : ‘

In Gamefres v.| United Stateslﬂ*’ dec1ded in
1911 the accused was first convicted of being
dlsorderly in a pubhc place and then of insult-

“ing a'public officer in the execution of his office.

~

'The Court,’ conceding that the same evidence

“proved the different statutory elements, never-

theless held that to be the “same offense”—
‘within, the proscriptlon .of former Jjeopardy—
not only must the fact be the same; but 3l50 the

law, This decision, whichy stresses rather for-

mallstl,cally the allegatlons rather than. the
.proof in, support thereof Was handed dovm at

- a time when the complemty and scope of purely
: statutory offenses was trlﬂmg’ when. compared

to. that of the vast m,atrn; of today. S}gn1ﬁgant
ly, in recent tlgles a Gamems situation has,not
been reaffi rmed b the court. It hag. been. re-
,Jected by at least one federal c1rcu1t court 130

LIt s falr to. apply the Gameres requlrement of

» tatwe F,gnatnp gl;

o ‘WMOLUiS ﬂﬂﬂ (1811) I e
126 United, ?’ﬁteﬂ v, Snbella, Gupm ;note, 126 The deciamn did nut
“rhbhtidn defarea. “hut exm‘essly ‘refused’ to upply the rationale .of
{ the :Gdrd : tleqislon.«#: Zhultlpld ‘thials. Bed: nlso thé’ dissent of Justltfes
Douslas qu ,Elm lh oag. v, New, Jeraey, 866 U.H. 464 (1958)
478, note it Ttl[ afvwres] like other cases aris[ng under the
Klaw of this} PRIBYInG falatids i .., has' not been deemied -anauthori-
f 1 the,

;ogqtitutﬁqnal provigion. .See Grean v,
4 (1867}, 194-198.” In. Homg even the
‘But™even If 1t wes constitutionially

tates ]
B ma_wnitjr é]:t{féipl'lJ ﬁnit
permiaaible, fory Worsay
the?iui‘ rob’boia!)m? ? etq oqenses, it doga not necessarily follow
that the' ’Stmfe fr f ‘to“proséénte hivh for ‘emch robbery et a
\d‘iﬂex'ent( Hpdkts apegp v "84 (1058), 486, In.Hetlow: v. United

801 th; Glr. 1969). the :court, in upholding the
'hdo.u ‘s ¥ %521%1:{%} 8 tie consecutweiy for ‘two technically
different; oﬂgm,ba&rohut @ 1auing tact, followad: Grafton and did
not mention. bi;pgé aqu 2ed_had first been convigted by .n
" High'* Bontrhish gou drmany ‘of conspiracy  to receive
bnib:.:@ver.bf}g( ))ji q-mhegkwas Bubsetiently ' trled: in a federal
distriet court’ fob: g f,18 USC § 871. The Copxt of Ap-
peals; inq»diaxhﬁbh}sl'ﬁ“(f)dlggv? 611, held that the often::es. though
- not; the; Ysaluél It ne Wayh Whe peme in. factiand thap the evi-
dence requ;req ¥ Vfr%h ‘ﬁ;;st oﬂ’{ense neceaanrlly would Prove

* the second. 5!“:"“"}‘3
- ¥ Cluegl. v, nun?;a fggguU;-ﬂ ﬁ’fla .(;91}8)
‘ﬁ a8 tried consgentively for the

‘to mwnish. the. petitioner: for edach of

Adeuned hurheﬂ Kis
fami]y to death in

anizder: of his*iize o b’x{aiohﬂa !S‘Y sbeond ‘child, and e thied dHild.

. Although, sach gyl ttls i g edy}by the same .gvidlenss, the
.. Btate did not obﬁa ?thf?} dqagz Qyﬁﬁg until the last tral, In 8. Bod
decislon, this was: BdlH SREE S PlSINS ivhs 1 4¢h | ‘Amandment e

. progges, »"-althoug] h [ fon;, the 5th Al I3
'forfgiger Joopardy gr:fle: %w ﬁ ?{R@got:gec}:zmt sozm%ngm:m
"11887) ¢ It ‘might: b ‘now rsas/o&;s REVIWRIRht, 372 0.9, 388

00 05 043 rodi s L RGCEG I Map v O

arg 464 (1958)

-whore.the *flourt. upheld,: ﬂmww-sﬂf*natmmhmamﬁve ‘tralé whete
the uintima of “ the. rohbarﬂ W e’ ﬁ

% Cdnths; United Stitten v, Ga iﬂw

52 :
Houp Ve Now Jerpw. \350’ Hiﬂﬁw\gfm%a), 467.,4'3"‘! Iy
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sameness in both fact and law when the con-.|

-sequences of the aet or transaction are dlf- ]
- ferente—such-as: when there are multiple vic-}
timgor: distinct. consequences.’®! But when the §

~act;produces substantially only one result, then
-it-would.seem that not only. should the punish+§
hment be limited as.for a single offense, but even”
omore 8o that future trial should be barred, even'
{though: at .a second- trial, different statutory'
-Words:are:alleged.®2 Former jeopardy is aimed)]
wat-upwarranted -harassment of; the accused—~to“
:prohibit- the . prosecution from :wearing “the-
-.aceuged out by a multitude of cases with accu-‘ ]

~Bulated. trials:’ 18 Successive trials entail ha- .

Jm,lrt;es and. expenﬂes. not usually involved at a.i_

smgle trial.pf seveval offenses. For that reason‘-‘

it seems not unlikely: that in: the future c1v111an&

.appellate courts will.be more prone to find the'

“aa;ne |oﬁense (and thus former Jeopardy) at']

K second trial, than they ‘would if the oﬁ‘enses !

were, qued qt the same trial. ' ']

To summarmze,_the strlct “same ev1dence"
test ofiaGameres wasg adopted in Blockburger, '
on; the questlon 'of multiple pumshment at a.
singleﬁtmal It has been assumed for many |
years-that the test enunclated in Gavieres and
B’lockburyerl was settléd law, ‘despite persistent }
and: prowing 'scholarly criticism of the rule on |
the grounds that it was unduly harsh, and ]
senselessly formallstlc In 1958, however, :
Blodkburger wasg' reaﬂirmed in Gore, by a bare 4
majority, the fifth member of- which ‘was' Mr, 1
Justice Frankfurter. Although it is always |
hazardous to. speculate on future results based
-onthe composition of the Court, it seems quiite !
likely that.the strict Gameres-Blockburger test |
will not remain the federa] rule for multipli- }
city of punishment when the Supreme Court is |
next faced- with the question. Moreoyer, al- |
though ‘a federal Gameres-type situation has 1
not been before the: Bupreme ‘Court recently, ]
the digsents and majority dicta in cases such as }
Hoag, Abbate, and- Gore have utiiformly -indf- §
cated that the stidet Gaviéres “same evidence” |
test, is.not; the ;propey Gonstitutlonal test ‘for |
Jeopardy at keperdte teills. Exactly what the |
LCourt will hold.the.preper test to be. 18 not yet
clear. If the test resenilos Gamigres at, all, the |
itidications are.that it will -emphasize the evid- {
ence actually: introduted,’ rather  than “that
Which is, the.oretmaﬂy...requared (or- not sre-
quired} to prove. the two offenses, and that 1t
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| :will in additien require that whatever: differ-
, .cehces. in proof-are . actually .involved . be !‘sig-

nificant” - differences...What - differences; might
. be found: “significant” for-these  purposes. s
i - still another unanswered question. Perhaps.this
. [;judgment will be based on .such factors as the
t rsingleness of the criminal act .or: intent,
-whether it affected more than one victim or
| societal 1nterest and the' relative .ease’ with
. ruwhmh both crimes could have- been prosecuted
at the first trial. Probably none of these con-
. siderations would’ be determmatlve, m a.nd of
itself ' : ‘

At the present t1me the mihtary test for the
: “same oﬁense” for ,]eopardy purposes is a mat-

'mter‘ of guess-work, The Manual rule is ‘based
; up0n the strict Gameres-Blockbwgewl same
ewdence” test, which the: draftsmen assumed

“to beé the, a.uthontatlve Constltutlonal 1nterpre— '

" tation, for both jéopardy (separate triels) and
1 _multlphclty of punishment (at.a single tr1a1)

|~ The Court of Military Appeals has_ not de-
. ’-_clded 8 case on this questlon for JeOpardy pur-

"'poses Tt 'has, However,’ ‘decided ‘many cases on
i"the question for pur'poses ' of multiplicity "of
'punishment at a single trial, ‘and in this'con-
test it 'has nof followed the strict “same, evi-

;'dence” test promulgated in the Ma.nqal ;Rather,; .

it 'had ‘taken a liberal approach, very. 31m11ar to
“that suggested above. The Supreme Court ‘has
: 'conslstently 1nd1cated in the past ten years,

R Sub;ect ‘to. juriadictionnl lim{tsr.lons, oharxes hgn{pst !an ac-
ouded . &, ahould be'tried at.a siigle frigh’” MpM, 1061, para. 804,
.83h.. Althcugh these words appear divectory rather than n'{ avidatory,
they have béen held to ‘be an ““injunption.” : Bée Unitel ‘Btates v.
“Davis, 11, USCMA 407, 406, 29, OMR: 228, 235, ;The., Pederat
- rule ‘woncerning joindqr of relaté’d o ohises 4, e iqslvi nl} ‘Fed,
R. Crim. P. 7. By 1056, 15 ‘atateé b enqu sﬁiﬁﬁﬁ. kiR
it mandatory to join known offerises. in. enu o,
on pain of bar 'of ‘second trallThis debotds {nﬁ‘itltgd t%ﬁ:}a’gﬁ
" Amerigan -Law 'Institute. BSoq: Modal: 'Pepial- Gods,” J8pitimpils: (2)
(1056 .
s Qoihpare "the - Goukt's -notléd - prohibiéthi Sebid fane 6t M als
.at trial. United Btates -v,  Rineharty 8 ATSOMA 202;{ mzw

(195’” | S3atan
18 Uniited States v. Hounsiell; 7 USCHA- w%&esmiii Li
U.8. Const; VIth. Amiend ;UCMJ, sArteuild, )aa.{ *I:s whwwm

17 MCM, 1051, para, 68d. - i ﬁ e
T 18 ABBate v. United ‘Stated, 850 US 187”(19? m

olefon - the then. U.8. Attorney: Gieheyal igataiia Uﬁﬁmﬁﬂ\m
prohibitlng &, second trial by Fedel OJ,: auth x&v ach:

‘instarce authority’ wes obthingd froh ﬂ?ﬂl
also . AR 22-1% (24 -ApYh - 58} " P!‘dhiblt-m

martial jurisdiction, .ag wgl} Amt‘l } ll’ e

- trial ‘withidut firat securing th &. pnrmiss X
genieral _court-martldl’ juiladiotiong ik @ﬂé “] FMAE

" 18 Bastkna v Ijinol 388 85T (A i
10 M:}M ml‘e‘él\’ i os, [ o }&ya edqpm%mp]r’ldriﬂ l':J:l
lows: £hat frit qrmors " mniteu Jetdtee Eigr 1S a‘ssg &i%
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' develbped“

' held tl}a,t

that-whatever test is-adopted for purposes of
multiplicity, a broader. test: is warranted. for
Jeopa,rdy purposel at separate trials, because

“the" ]affter"ﬁi%lves thé ‘additional element of
5hha"rassment of the ‘Hecused by multiple prose-
"cuﬁo&iﬁ-‘ TR reasoing ﬂa]one is followed by

‘theCout Ersdmtltary ™ Appesls; ‘it would be
logicell 161 fhe OBttt %otéxtend to' the Jeobardy
‘situat] Sast ‘e il & rule 8¢ it ‘has
¥ purbosss: dr»fﬁdlhslé’ punishirent
at a single tial, Thet‘e’rhé*y‘ bé*anotheir factor in
the military” situation, - how’éVer Whieh could
affect the logic of this “extetitor. o s A

< The. Court of M1lﬂtary Appéals hﬁ.é not/ Yet
been ‘presented-with the Guaiierss-typeé sithation
‘where' thie ‘accused is triéd consecutively ' for

violatior 'of separate statutes; all based ‘dni‘the
same‘act and pl‘oved by ‘the same’ ev1denbe, anid

involving only one vietim ‘or-substéntial" coribe-
querice. When it does, the Court willtliave an
additional fact to consider: the Manual “mjﬁnc-
tion” ‘that oll known oﬁ’enses ‘be " joined’at a

“single trial.1% Even if the' Court will ndt’ choose

a more liberal view: of the former jeopardy pro-
tections, yet it ig ‘not ‘inconceivable ‘that’ it
might use its administrative ‘powers®® to dis-
miss the second charge In domg so ‘it mlght
find. support Jn}] éq appygoprxate .case, in the
Constlthtmn and ode guarantees of a- speedy
trial, 1 Utded’ thfs la.ti:er rationale it could he
‘ e was, preJudlced by not
ch? a(gge trled at the ﬁrst trlal

haying hig 3

: :u-s

g dﬁ?%ﬁ&rhﬁ?ﬁ To be the “same offense

withid™t SLsetion oﬁ for,mer Jeopardy, the
sMF& {5. “the law of only one sov-

.‘ﬂ%s”%mé 4 ‘single act violates a

“Stdte’ aﬁ‘d deeral atatute the accused may be

;{igi*él!e ﬁrs*f:‘ By the State, then by the Fed-
( eht 1198 and vice versa.)®® Because
u‘:. el At ~"édﬁrts and courts-martfal each
rg ,;sstferel,gnty from the United
'iﬂby one of these two tribunals
Wit Yrial in the other for the same
' __.s respect the Manual prov1des a0

1Y 5B BT facts ‘zonstituting a crime

ot @\Q@m_ Alfe "Utitted: States ‘cannot, after

pittal or c@nvsctlon of .the accused ina

; ‘ N 'lmmi"y Sourt deriving its author-
the, Um’ch States, be made the

-q.-ssecond trial of the accused for -
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. that erime imthe same or another such
~court without his conSent :

The c1ted words seem to conﬂlct w1th th
decision in Gameres V.. Umted States, 141 declded
four years after Grafton v. Umted .St;wes Lz
- where the- -same act- was the basis of . multlple
»Progacutions in- courts. der1v1ng their: J.urlsdic-

,.tlon from, the. Umted Statee Indeed, the Ga-
.vieres, argument was anticlpated but reJected
.in, Grafton. Later, in, Gavieres, the Court, with
-questionable log1c,€strallned to dlstmgulsh its

‘decxslon in. Gmftom. o R S

In Gmfton the court—martlal had acqultted
the accused of the Ilonoaplatal offense of homi-
c1de, and_he’ wag" t,hen, .over his protest; .con-
v1cted by ,‘,ﬁfedere,l terrltoma,l court. for ‘the
offense of "ass,agsznp,tlon,” based, of course,; on
t e same .act of ki lmg On appeal the Govern-
" ment, urged that, tWo different crimes werg,_ in-
vqlved “:Qnev ag@mst military law and djsei-

._plline, the, e r-va,ga,mﬁt olvil law,”14 the Gourt
; refused to. nccept" this. proposition and observed
that the cwkhafn coyrt could have assumed jur-
';mdxct;on t .ce, the “same acts” wera the

1. gg, sons tarosecuted under Fed-
4 h{t to.a speedy and public
d’.. tg a8 Constltutlon, Amend- _

T

%bypqrently ‘based o pn eapter ' decis
3tubbs, 123 - Fed. 1012 (D.C. Wasgh,
1006), Therd 's aoliﬁt‘i‘ ncqﬁi tedi by n Bbake Jury' bf & mideér
chd.rze, Swis' spbaggdené Wopitely By e éolirt-martial of thd safie

?lctde it belng’ .dlleg h "donclupt t.p the ‘prejudice’ of good

rdar ‘ang’ ﬂiaclﬁilnd‘u '@% Hibundthag tlus‘ ndditional e]ement'
‘mude. 16 b dittgrent. mgm ;

" Agreement Botwéen
Requrdlnz the St‘qt's 8 V]
pa.ra 8 {1951] 4 .84
UN‘I“S a1,

ey 208 “'[3. & 3
. MRIb, Tty uten 2’

alon . of 'Y lower cour

e .Gi_ é@ﬁérfﬁd 20 cun i (1866).
Chia?, Judge: Quinn. d[u &t;ed, - A
howevei‘, b;eauae of ingl eidnt&px
W United States: Vi nn;mhin’ %ﬁs
(ms){ L

nlslz
Sl

jeopardy. - It is submitted - that: Gmfton, a8
- adopted in the Manual, is the- -appropriate in-.
terpretation. of- the ‘law unless the ‘same act
produces - distinct . conséquences, ag;" for exs;
ample, . a fe]ony murder of a' mailman. There, §
~not only is” homicide committed,; but: federal ]
‘mail: is interfered: w1th and the dehveryman 1
kllled o Sl

d Forezgn agreements Under certaln treat- 1
les with. the forelgn governments of the ¢oun- |
trles wherein our troops are statloned a smgle '_
“act-May constitiite' 8 violation of the law of |
both the United States and of the foreign eoun- §
“try. Thetwé: countries - then’ ‘agree: who ‘$hall i
first ‘try the ]i‘li]itﬁh‘y atcused. Thereafter, the |

feountry which: did’ not” ﬁrst try him’ may -not ]
“try the accused, ‘in the Same territory, for the §
game offense, although he may be tried subse- |
~quéntly fo'r an' offense ‘Against” diseipline even
i 1t*°anses from the same act.1% A’ Canadisn

centemﬁtﬁof-coﬂrt commitment for refusing to |
testify at,’a coronep’s inquest was held not to |
‘be & t‘trral” W1th1n the sense of the applicable
' . a8, to bar. a,subsequent court-martial |
Lint’ Capada for serv1ce-dlsered1t1ng conduct 1n
refusmg to testlfy us P

‘ ARTICLES 10, 33 98 UCMJ, DENIAL OF SPEEDY TRIAL

part 1t prov1des‘ Coe
' .~ When any. person subject’ to L
R thls code is placed in arrest or con-
o _ﬂnement prior to trial, immediate -
" “Stepa shall bé taken to inform him of "
~ the specific wrong of which he is ac- .
- cused and to try him or to dlsmlss the‘ T
‘ 'charges and, release him,” " L

" To give émphasis to the importance of the
- right, Congress provided that when a per-
.8on . is held . for. trial. by general court-
- martial +*the- ‘eommanding -officer sha]l, o
. within,_eight days,. after. the .accused  is '
ordered into. .arrest::.op. - seonfinement, if-
.. practicable; foyward the. ¢harges together
wiowWithythe ¢ 1nvest1,ga;tlon and: allied papers; -
| tot ther o 'iekercislng general court-"
martlals,ﬂ‘umdmtmn «If the. same is not-
precﬁcable ‘héi-ghall repdrt in"writing to
suchﬁofﬁcer the reasons. for.delay.” Ant1cle.-~_~
- 83, Uniform: Code: of- Military’ ‘Justice, ', . .
It further prov1ded that: any personta:e-l-'

G
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" . sponsible for an unnecessaty delay in the
- disposition of a case violates the Uniform -
- Code. Article 98, Uniform Code of Military:
. Justice,’. . . . Unquestionably therefore
" the right to a speedy trial is a substantial
right. And, if it is denied to the accused,
‘the trial judge cari redress the wrong by
dismissing the charges, Petition of Provoo,
17 FRD 188, affirmed 350 US 857. .
Because no right to bail exists in the mil-
itary, the length of the permissible delay in

': .trial is .substantially less .than in. Federal
b civilian courts.47 Ag. in civilian ..courts, the

.right to a speedy trial fills in the gap left by
the statute of limitations, which by itself gives
E no guarantee to .a timely trial onece charges
i . are preferred.i? . . o

- 2 Computation of delay. Presumably, 1f Arti-
- cle 10 and 38, UCMJ, were the sole and .com-

- plete source of the right, then only those

periods spent in pretnal arrest or confinement
would be totaled in determining when the de-
lay in trlal has v1olated the Codal right to a
speedy trlal, it has been’ 1nd1cated however,
that the time should be computed from the be
ginning of confinement, or the formal present-
ment of the charges, whichever first occurs.!4
This presupposes, of course, that the gécused
has suffered no ‘other harm ‘than being re-
strained an unwarranted length of time. If the
defense of his case was preJudlced by an undue
delay in trial, whether or tiot he was' confined
during the perlod then “mllitary d_ue_ prpcess"

- et e ‘

W Ibid, Hee United, States V. B;own, 10. USCMA IRB, Zﬁ. C R 684
(1089), The shortest parlod of c\e]uy Jusi fyinn' dlumlaual of. . the
charges in reported ‘elvilian Federal cove 4 réddnt yohirh/wad 9%
yeare,. Taylor v., United- States,; 338 -F- 2d_269: (D.Cy, Cir,, '4950).
13 Boe Huupensnrner . United Stam 2’(0 F d_ 446, (6 Gir
o A

0 Soo- United States v: ‘Wiiliame, ‘12 fﬁsbﬁﬁ’%’i sd%‘ﬁh 81
(1861) : “In gther words control- itaglt -[by: tuq,mﬂ;mwmsw “the
Initiation of & criminal prosecution. ‘Ye ointed -ont 1w Wnlf ;ﬁg tates
v. Callshan; 10 USOMA 186, 27 CMR 240, thil éﬁ’fﬁﬁ‘o‘lgl {ght
be an gppropriate. beginning. of the perldd for whilkh: W\%ﬁé\‘n
ment is aecountable in a challenge to: the r ' {He
prodecition. ‘For present ‘burposes,’ we' misy Gm
ment, or - the formal’ presentment -6f hp Uh&m‘lﬂwﬁlmﬁrst

occurs, determines the ben-inning q! the ,perjn‘dé' ﬁ%
Aoiith s

19 Despite the conbrary pmvision of paia pua]
which providésy “Such objeetione ds Hhet" e  long
delay in bringing bhim to frial he | blp ofany himeelf
. ..’Bre not proper subjaets fo;'}ta motirl?: i:u'}{olJ qo &}6 " 1he Court
of Military. Appeala: has Hald: that.[A #Id1e?107 -mmam Yeboedy

trial gparqpbee of, J‘éhq ¥ith. Amendman.. pnl}gd;;ﬂ'@m 4 ¥}sHoun-

phell, supra note

81 Upited ‘Stétas v/ Divish 15 DIEHA (A0} 5’ dhn ia!a“(‘mo)
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would- reqli'lre dismissal‘of the charges on the

basig that"the ‘accuséd had been- deprived of
“n'uhtary due’ prOcess,” rather than on the basis
of a v1olat10n of Artlcles 10 and 33 160

Excluded from eomputatmn of the pretrlal
delay in disposing of charges- are. compara.tlve-
ly short periods. between: etages of processing
the charges, where such: mrwds f'of delay . are
not due to -the negligence or design .of the
prosecution. Article 10 of - hhe Code; provides
that when the accused is. pla,qed in;pretrial re-
straint that “immediate steps” shall ‘be taken
to inform him of the specific ch,arg'e gg&mst him

“and to try him or to dismlss the eharges and
release him.” If the Government, | .is diligent in
a timely accomplishment of each of these
steps, “the fact that there is some reasenable

- delay in between the steps is immaterial, Th s,
where the accused was apprehended on 7
cember 1988, the pretrial investigation was
conducted on 18 February 1959, and the allied
papers . forWafded to the convenmg ‘authority
on 26 February 1959 explained & reason for the
delay in‘investigation, accused was not entitled
to dismissbil of the eharges fbr denial of apeedy
tnalJﬂ‘ AT PR

SR ij’Uhquestlonably, pretrial confine-
‘ mep ’lqurdéﬁ one. However, the defense
- "dotd miot diplte the validity of the con-
} ﬁnei;ﬂenf" and the. perlod of confinement is

Y \Iik‘t ;ih-dur O%WQD, 86 extended a8 to indi- '

b f"&ové“ merit aga‘f'ﬁst ‘the accused.
13]%‘6 Y dur opinion; the period i8 mot so
Loy 1 bR sb P18 ‘of statntory requirements

e phb Performance of essential prelimi-
1o “W_%Mﬂeecwws 58 to establish, as & mat-’

g, oflnw+thab there was a lack of rea-
b_l ‘lig‘ence in i prosecution: We con-
m(431l.xﬂtq;i‘fﬂs]ﬁwreft)r*e», there is ample evidence to'
gg_'ﬁpp@;;l‘,n@hex Jaw: officer’s  ruling denying
!@n i eﬂemse:metlon to dismiss ‘because of -
" 5 “p@rted -deprivation of 'a lpeedy_
bl ! hug, the board of review erred, as .
' matter of Jaw, in holding that the law
ofﬂcer abuged his discretion 1n his ruhng '

15F ity
nﬁefare coneludmg our. opinion, . it is

Ha gpqteﬂto reiterate what we-said in: -
,,}"U Sfates v. Wilsori, 10 USCMA 398,
403 27 CMR 472; when the issue of &
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-. . 8peedy frial is raised by way of a motion
. to dismigs, “the facts necessary to a proper
_';dtspomtton of the. question should be in-
_corporated in the record.” . The alljed

. papers in this case show much more clearly
than the evidence: presented to the law
officér, the actual colirse of events. All ‘the

- details should have been presented on the
'-'moteon to dzsmies S

‘3. Delay for jolnder of new c’harges. Smce
the ‘Marnual ‘requires’ a joinder of all knéwn
cliarges at a‘single trial, a delay in processfng
a ‘charge in order to investigate also newly'dis-
covered ‘offenses 18 not Only _]ust1ﬂed but ‘re-
qulred If the aCcuseﬂ Were trled consecutlvely
hé had been preJudlced by a fa11ure to join them
all at a smgle trial

i llustm‘twe Ca,se

; Umted States 'v Batson, o
12 USCMA 48 30 CMR 48 (1960)

Whlle in. desertlon the accused had engaged
in‘abad chee]g spree, and the investigating offi-
cer ‘was ‘directed to investigate not only the
charge qf desertlon but also elght complamts of

sclo
Jain g ﬁ;ﬁued for about a month when
efen: el ‘e&‘\ted a speedy trial on the
reey ',ra‘% (Whlch were still be-
ng invégtigated), and; ;pe desertion charge.
- The- ning, s bny deijed the request.
The i ';hz?'d ,not;ei py that time

gating officer, |
completed his. volum %pﬁ dnguiry and did mnot
do so. until abeut 3o,,and. ohehalf menths
later - when :.hie: - complgtied, Jnvestigation. of
twenty-one. additiphal »911@1'3‘%1&11@8*11135 uealst-
ing apprehension;and: lﬂﬂ@@%@%@
trial;- before pleading:. guiltys®H
pretrla,l agreement. withithe convghiipiautliol:
ity; the accused:moved: to. dismiss cthtabon ginal
charge: of desert:on The law \oﬂice?fﬂéiue' lthe
motmn Bude ey el

iy USCMA 410, 414, 28 CMB 326, 280, (Emphasis sugalied)

3 By pleading - guilty an:decusad dosy not watvq tﬁsL prior error’

_of .an improper. denta). of-his motfon o dlemiss. for :denial; of ‘gpeedy
trial, ‘Inited States ¥, B wn, 10, US.CMA 495, 23 OMR 84 (%959)
[Jlldm Fel‘ﬁ'\uon nnd utlmd‘! J‘udxe Quinn dlmhtins!on this
polnt.]. . b o i

| oIS  dhtgon

BRE wouzldwhaﬁvea Jeen: xpendmg -~against the ac~-

Opinion: The law officer ruled correctly. The. |
delay was necessary to enable the investigating ]
officer to make a thorough investigation, The |
bad ¢heck complaints were material to the ele- |
ment of intent in the original desertion charge: |
In addition, even if those offenses. were not' i
formally charged at first, they were known to |
the military -and proceedings against.the ac- |
cused in separate trials would be contrary 1 |

111taryj law, and of doubtful beneﬁt to. the’ 1
‘accused 1

I

i 0ver a long span of years, the m111tary o
_h_as -followed" an: authoritative - enactment . . ]
. which/requires that all known offenses be. : |
- tried-togethér:in:a single trial. It:is a rule .- |
- of procedure which the President:can pre-: |
. scribe, and .paragraph 80f of the Manual - §
for Courts-Martial, United States, 1951, .
stateS' the prmclple in the follo‘wmg' lan- .
guag'e s »
. "-“SubJect to Jurlsdlctlonal 11m1tat10ns, -
' "."T-éhafrg’es against an accused, if tried at - |
.'if'-all ‘should be tried at & ‘single trial by - 3
o the loWest court that has power to = |
"'adJudge an approprlate and adequate" e
E '”pumshment » '

Wlth that rule.in. mmd absent some sub- -
stantlal prejudice to the defenge. of an |}
accused—and no one contends that this
accused 'Wags, hand1capped in defending: on,..
the merits—it would be reasonable for the
1nvest1gatmg oﬁ"lcer to wrap up all known,,
offenses. in one pretrial package. More- -
over; it is interesting to note that the ac-
cused in his immediate request for trial or
‘dismissal did not limit his demand to one
charge. On the contrary, he.included both .
“ the' desertion - and" the larceny offénses.
" Finally the ‘separation of the. ¢¥imes i’or.€
.5 -trial;would;not have aided the accused .in-
i+ gsofarvas vonfinementwas‘concerned. As.

fﬁ;.,jﬁumfﬁbﬁewnthat the. Government had

-eerppooeated on the:- desertlonweharge, regard--
7thé; other offenses

. % sed- and"’hé""w?fuld h‘ﬁﬁe ‘ferfihinied in ‘con-

Qﬁt@@vaf‘tmahihem ‘disposition.. ‘
;’:j‘*f{fl&d&yﬂ&pg Weorhtld: the law officer did -
. ,a,no, otpiin;ve usmgf ‘the: defetise: motion-for

“yelfef baded ‘uponthe” dritention decused -
had been denied his.right to:a speedy trial.

-
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|| United States v. Wilson, 10 'USCMA 387, 27- GMR 411 (1959)\: I,

The certified question; therefore, is: an-
1 swered in the negatlve 154

‘ ‘A, Procedure. Until* recently, it seemed c]ear '
- that, absent any mamfest mlscarrlage of jus- .
| tice the motion to dismiss for lack of a speedy
b trial is waived if not raised at the trial.26 In
| one case, it was even held (alternatively) that
j as a prerequlslte to ‘raising the issue at the
| trlal the accused must have made some pretrial
t request to anyone in authority—for a speedy
b trial, 10 The status of both of these rules, how-
' ever, was substantially impaired by the recent
E case of United States v. Schlack®" In’ Schlack,
the accused was confined for 96 days without
charges being preferred against him. During -
_this ‘period, however, he apparently made no
b demand for trial, and at the trial he pleaded
- guilty and made no motion based on denial of
b speedy trial. This issue was raised for the first
| time .by appellate defense counsel before the
i Board of Review, which-held that the apparent
| violation .of both Articles 10 and 33 together
with .the lack of any government'explanation
i for the delay, in the record of trial, amounted
to. a denial of due process, which: was not
| waived, and which warranted dismissal of the
“charges. The Court reversed, holding that al-
| though the Board was correct -on the waiver
question, it was improper to dismiss the

L om1% UBOHA 48,-53, 30 C.Mn 48, 58,

8 TTnited Btates v, Hounshell, pupre nota 148 )
4 1 Unifted States v. Wilsdn 10 TISOMA " 808, 27 CME 472 (1950)
| United Btates v, Lustman, 258 F2d 415 -(2d Cir. 1868). Bub ses -

the militaey, appifcation ‘of the ‘walk of whiver,” whare the ‘adenbed

L is conflned, hae Httle toyrecommiend 1% .- Sroseiw 3

{8714 USCMA 871, 3¢ CMB 151 (1964),_ s

- iak United States v. Brown, 10 USCMA' 4

1% United States v. Davie, ‘sunre: notl 151

180 Jea United Btates v. Brown," supra note 158 .

im MCM, 1051, para. 677 S

. 1.8en  diseussion in sectlon’ 'V “oh, XI, “duprd, Tho e ¢ Wdlu’ldl 43
efrouits there 1s B split of authority on whether -the- Goﬂﬂlﬁgﬂ@g;

i may appeal the grant of a motion’ to dlamles for-- R of - pnee

£ tlal undér the statutory provislons “suthorlsing: “&p ﬁi]"‘to “thbi

i United Btates Supreme Court from a ruling granting B :no Dtp N

. dismise in ber of further trial (18 USC § 3781). 8ince the motion

is granted under Fed. R, Crim, P, 48(}), the Ninth- Oimitrholda

, the tuling e nonappealshle. United Btates v, Apex D{strjbqté{gw

Cofiipany, 270 . 2d 747 (9th Gir. 1050) ¢ United Stated v, 4
b g60-F. 24828 (oth Clr. 1858). ‘The ‘Coltt “of Appoala j

‘t¥lot- of Columbis takes B eorntrary view: United States vi WillluFin,
163 ¥. 24 695 (D.C. Cir. 1947). Cf. Mann v. United States, 804
F. 24 840 (P.C, Olr. Wy, e b

S
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charges ‘since’ the government had never had
. ‘a hearing on the issue. The Court therefore
concluded that the case should be returned (for
a- rehear’m T Quhere) to .a levél at whlch wit-
nesies ‘cotildbe Heard: and testimony taken ‘to
fully: protect?thé interests of the government,
and the aécused ]‘sh Vieﬂif of ‘the’ S’chalck case,

involving' prétriel cbnfing
ciable “delayin’ t¥idl—to’ merély
d: 4% amatter of | '_co

for the deldy. T )
court hearm'g Then, if the defen

and: does not wish to ‘conteést the issiie, ,tlieirofli::‘

¥

jection would no doubt be’ waived n an) 'event,‘

the underlying’ facts would be st out’in the

record, rendering the issue, suscegtlble of dec1~
sion by ah appellate court without any furtheL
proceedings for that purpose. . . ;

If the motion is properly ra.1sed at the trial
the burden is on the Government to justify on
the record of trial any-delay in excess of the

requirements of Article 10 (stating that “im-
mediate steps” will be: taken:to. try accused)-
and Article 83 (forwarding completed investi--

gation within eight days of initial pretrial re-

straint).1®® Although.the-prosecution has this" -
burden, the trial counsel need not establish. that -

all the delay: was necessary, but only that most

of the delay: was not intentional or:due to op- -
" pressive:design or:negligence on the part of the -
Government, 189 - As .it" raises an. interlocutory

question (having no:logical:connection with the
guilt or-innocence of: the:accused, nor based on
any: rplzéﬂ-@onetldmbionwl law) the law officer rules
ﬁnally on. the moti‘on in the exerclse of his-dis-

¥iile ﬁg law 6i’ﬁcer Such a procedure seems to
cOﬁ*ﬁ‘ﬁ{;ﬂwﬂﬁntﬁe Coﬂe,m R

155

X ng, ,Absent an. abuse of . dls- “
qf 8 motion. to dlsmlse for .




.. Section VI. PARAGRAPH 68¢, MCM, 1951, PARDON

1 General Pa.rdon is an Executlve power to

be exercised personally by the President of the.

United States. It should not be confused w1th

his remission power which may wipe out the
punishment but not——as .may a pardon—the

offense jtself.102 Specl,al pardons (to named in-
dividuals) have been rarely lssued ;184 general
pardons. (amnesty to a specified group of per-

sons) in the past were not so rarely exer- .
clsed, 108 but even a declaration of amnesty must.
be made personally by the President,1e Flnally,.;
pardon is not to-be confused with “construc-_'..
‘tive pardon” (or condonation), which can be N

ex\erclsed by spec1ﬁed pommanders 167

2 Nondelegnble Présidemial POWer. :

Illuatmtive Case

United. States v. Batchelor, :
7 USCMA 354”22 CMR 144 (1956)

The atcused was. convicted of .charges of’
misconduct while a Korean prisoner of war.
On the last day.for the exchange of prisoners

an Americ¢an major of the United Nations Ex-
plainer-:Group: announced to the group of .
American RQWs; including the accused, who
were . still: in-enemy custody, that they would

not. be hdrmed: and had nothing to fear by

allowing-thémseélves :to -be ‘repatriated to:the -
United States Oniappeal it was contended that -
the:major hed, heensan suthorized agent of the

President. anddthat hig.announcement amounted
to ancoffer of -geheral:amnesty or pardon which
was :accopted by 4he. accused when ‘the latter
returned to- Umlted Btates. control.

Opinion: Unden Article 2, Section 2, of the
United Sta.te Constltutlon, the general pardon
power’ is 1 dﬁk qlﬂé and may be exercised

only. by. ?&l@e;gx;;ﬂi fif of the United States,
Thus,  the "‘thé {é.ﬂhouncement did not '
smourit to. i t‘n_nés Y '

1 Winthrop. Mﬂmw lafw i
Wi, at ben.
195 Thid,

197 Winthrop, op. off, euprg note IBB

W MCM, 1951, pera. 68e.

1% Seotlon VII, afra. L

1% MOM, 1061, para, 8de,’ e R

186

csmts (2d Ed, 1920.). at-467, .

i United States v, Batchelor, g Ugou 4 4% 32C R 14 (wne),
f%, § M # .
Bl

" Note. The Court ma.de no comment on whether the |
plea was waived by fallure to raise it at the trial |
Such comment was probably unnecessary in view of |
the fact that a pardon wipes out the crime, retrospec: ~ 1
tively; thus the issue may be raised at any stage of the - :
proceeding, ‘including the appellate level, for the firat.; |
time. In this respect the Manual may be in error when . }
it gta.tes that “A pardon . exempts the individual .
from pumshment e ’

8. Promise not to prosecute. Although certain . |
commanders may “condone” desertion,™ only
the Président may pardon Therefore a prom- |
isé' not to prosecite an oﬂ?ense is not.binding |
under normal circumstances, ]

Illustmtwe Case

Umted States V. Werthmcm 5 USCMA 440
18 CME 64 (1955) o

The ac@used’s squadron commander agreedi ]
not to.prefer charges for larceny after accused:: s 4
had iconfessed. The new squadron commander, . i
however; preferred charges which resilted. in.: |
accuged’s conviction by general court-martial, i |
The law officer denied the defense motion to dlS- F ]
miss, on grounds of military due process.

Opzmon. The law officer did not err. Dismissal
of ¢harges prior to trial does not bar subsé-
quent trial (citing paragraph 56 of the Man-
ual) and here charges were not even preferred
Only the President can grant an express par—
don. While there might be a valid legal theory
of constructive pardon it could be used only- by
an officer’ exercising general court-martial jir-,.
isdiction, and then only to condone desertion.
There was no. breach of faith by ‘the original
squadron commander. He kept his word and .
could not bind his successor. Nor was there an
ethical lapse by the Government. The original
promise not to' ‘prosecute wis gratuitous, with:" 4
out consideration,. and Was. merely an act of 1)
compasswn : O

Note.- Dism!ssing ia charg purauant to an executed “ i_
pretfidl éement te’ : ‘ﬁlekg guf ty to other oﬂ'enaes
would’ prolg:bly créate n';eq,uitab e, it. not a lea'al bar, .
to subgoquent j;mal. that eharge. Cee e

4, Procedure. ! ‘A Da-rdon may be mterposed in
bar of trial by a motion to dismiss.” 170 _

AGO 19004 :'




[ 1o the mermbers, See CM 30019, Linerods, 11 'OM® 262
L citipg United States v, Ornelas; supra note 8- Dhe boandp: azmﬁna,lg i
}  wae thet sny disputed issue of fact raised. on. a moti,on . havaof.. ..

Section VIL- PARAGRAPH. 68f, MCM, 1951, CONSTRUCTIVE
CONDONATION OF DES‘ER’DION

i 1. Genera.l‘ Uncondltlonal resboratlon of it de*--;-
 gerter to duty by (a) an officer: -exercising: gem?'
 eral court-martial jurisdictiony: (b) withi knowl- -
L edge of ‘the offense, operates henceforth a8 a"i:"-.

bar to trla.l m .. L
4 2 AWOL not condoned

Illustmtwe Ca,se o

. United States v. Minor, 1 USCMA 49'7;
- 4 CMR 89. (1952) 112 :

; Accused was convicted for a war-time"
‘- AWOL in Korea. from 18 January 1951 bo 4

- March 1951. After he was found guilty he testi-
 fied that on return from his AWOL he served
| with his original unit until the date of trial,

| but offered no evidence to.show that the divi-
| sion  commander . (exerciging general court-

- martial Jurlsdlctlon) knew of the restoration.

L to duty. The defense made no motion to dismiss
| at the trial; on appeal, appellate defense coun-
b sel urged the charge be dlsmlssed :

Sectlon VIII PARAGRAPH 67a, MCM, 1951, PROMISED IMMUNITY we 5 L ek

e

munity from prosecutidn 1o testlfy at: the trial -

" In the military the accused ig occasionally

' g'ive'n"-'a “’gra'nt,”"ﬁ or “promise” 17 of im-

m Id,, para. 081,

i Acoord, United Btates v. Wnlker 10 ‘UBCMA 501, 4 CHR 98

 (1082).

1851, 67¢. Note: Constructive condonation does x%ot. wipe: out: the

| orlmio' but only exeuses 1€ Thus it icodld not ‘BatFuissd -the et tima )
b on: appeal; .ascord,  United, States. v, Wellsrl: shiird: -nigtg

| United States v. Perkine, 1 USCMA 802, 4 CMR 94 mn
1M United’ States v, Perkins, swpra, ‘note- 1AL

f 45 An Army- board. of review has‘dtated.thas ~w1m‘e 4
E  support. of the motion are didputed. the, insue phou!d

. JFQL“F'

1 foo AR 340—301 20 Sep 81. .
b 17 For .an excellent ahd’ more complote diccugsion
| a8 the ‘subject of a Bar of trlu] Bge Grimn:. “irar Pr
L of Immunity under Milltary Law' theiia; submitt.o‘d to \)1
[ Advooats Genernl’s 8chool, US Army 198§ "
8 MCM,. 1961, pnm 589, 1600, ]
W MOM, 1061, pars. .67, 148e.
w0 MCM, 1051, pera. 56, 67a,: ¢
mUnited Btatee V. Ford (Whisqu buq
153 Ihid,
¢ Gounselman v. Hitohcock e U
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Ommo'rk Ginthlon *afﬁrmed Historlcally con~ “
structive: abridonation ' could. :be ‘raised only ‘i -

bar of a ‘charge of: desertion;:and it.is ‘doubtful -
that the.Gourt could create a defense to the lest
‘of AWOL: as legialation{_

) ry, In a event, ‘the issue was'
not raised 4§ there' wis 116’ showing thet. the °

ser’ jncludedg,oﬂ?ense of
' ary

officer having genheral court-mirtial Junsdlc-
tion over the accused had’ “ktowledge of ac-
cused’s restoration to -duty.: F*m%aflly, ‘deféride
counsel’s failure: to raise the' 1asue iat: the. br‘inl'-'
precludes it from:being ra.i“Sed on appea.l;“% 20

Note. Since ‘Congress did not - dreate ‘the Bdfense 6f

condonation to desertion.the fear of’ ‘Judicial legislation
should not preclude the ¢ondonation of AWOL-i:al0gl-
cel result since it is 8 lesser mcluded oﬂ'ense of deser-
tion. A S

3. Procedure. The motionh lnuet' be ';aeseri‘:ed."

at the trial or it is waived.'™® The law officer de -
cides the motion.!™ The prosecutlon may rely .

on the lack of the required entry in the ac-
cused’s service record 1o be made when deser-‘ .

tion is condoned 178

of an accomplice 0f corimon: wrongdoer. ‘This

- practice “hag" been’ sdnotloned iby 'the Manusl:~
" which' States that stichsa" promile of mnnunity
can later be set up as'a “defenise’” 180 if the wit~
<, nessigesubsequetitly tried in: smte of:the previ-~---"

18 Clting Wlnthrop op. qlt aupra note 182 ui: 270, nnd HCM ‘f‘i

ous guara."tee of i munity
el ot

e

noa'}l&,«mjm a«ngpraictxce permissible in federal "
clvﬂlan courts in. absence of statutory authord-"
18}, when no such authority exists, the "

Gode does: not. mention such a defenee,_jff‘

accused*smemedfy ig to obtain 4 continuatice and" :
Juddmal»mcommonda,tlon to .the President. for

pa‘;z,

8 Mﬁéjjkﬁg"; immunity as covered b}' the
Consbitu 1onal -r

Byeh,

Manual authority to grant immunity hal a firm

| stétu@‘i‘y, 1éigal Yasis, still it does ot séem to
167

1188 “‘EVep“’When statutory authority ex-
1stam;‘ ;,be.‘;vahd ‘the. statute must. accord .the:

'ﬁhaJ;ﬁe dbubtful assumptxon that the




give the necessary scope of protection afforded -
by Article 81 where the accused has dn absolute

right not to testify as to any matter which will

incriminate him, For instance, ths - Manual'
states that & witness may be forced to angwer..

an incriminating question,is+ . P
if, because & grant of immunity . . , he can

successfully object to being tried for- the "
seme offense as to which the priyilggg"“is

asserted.
and fﬁrth_er- provides1ss

The fact that' an-accomplice. J.t:esltiﬂes' _for;.;
the' prosecution does not make him afters .-
‘wards immune to trial eweept to-the extent - .

that. immunity may.have been promised -
~him by an authority competent _

his triel by f_‘;gene_ra"lfjc‘our‘t—ma;rtigl'.

Thus, -ac'coi'd-ing-"td these provisions, the';::r
grant of immunity need not be -complete, and -

anh accused validly ‘may be forced ‘to waive his

right to-the Article 81 Protection on the basis -
of ‘a' limited"promise ‘of immunity. That ‘s, if .
he i8 promised itfimunity for offense A, he can

be forced sto’ testify s to that' offense even

though such testimony might contribute later

to the proof against him of a distinctly differ-
ent offense. B.. In. sych. a case, according. to the
Manual, he could not validly plead “promise

immunity}’ ﬁmpe the “promise” ran only to: of-. .

fenge: A% In much s case perhaps . accused’s
alternatiye-remedy would be to move to exclude
all:-his . testimony..at- the.first. trial on the

DR R RS

1. General. Article ,15 of the Code authorizes
commarnding g%ﬁ??léfgto Itfipose fairly substani-
il pUnRaH

: “ﬁ"‘ S

WMOM, 105, DAY, 80 i
”’MCM’ lﬁkf: pﬁ:{lﬂ%ﬁ"(ﬂ# [ Lol
In ADM.10Y67; Gudteig

lati; b0 OMB- 764 (19889, -ncouded: as. -

aranted Impugity :from ﬁW@g&m!@ cartain lgted offensen fn .
B withes

8, Part of thig testimony admit~

return ‘for his testimgny

ted' some -pilor falae &"aiswh:duii_l-‘ JEslntion to. the listed cfansed.: -
Acouspd wu;thgn,-;qmr..ggie% '\?Eﬂ'}ﬂ?gﬂ??‘?‘m’.‘d after the grant

of immunity, His miotion to diamles was denfed. "After the defanse

emphagized the necused's. wodHidhRiGdter thid brosecution was alldwsd

to rebut this with the scoused's.testimony as p witness at the «ather
tria), wherein scousod admitted to meaking false statoments. Opéi-
ton: The grant.did not cover the latbar ey and Bcouped’s testi-
mony- was admissible “to’ sﬁw*-nu*k%?fﬂ& iftﬁthe ‘éitant‘ ot the
grant; o) o B ' = -

7 Bee AR 22-160, 7 O :
of ‘selmds ovir which "the’ Deartthent b2 "

1585,

led and agenslod of -

to order. -

(jrgj _{ éfibers of their command
B L ORI R R

~~ who hag been punished under Article 15 is. not”

Y R S P MR P P 7

PR P Toadl e
=160, 7 Oot 5§, eomor.nlgg_,.ﬁ. urrent .investigation

grounds that the promise of immunity should "
be as broad-as the Article 81 guarantee. Since, |
however, even this remedy would not exclude
leads. or other information obtained through k
the testimony, and thus would not give the wit-y |
ness protection equivalent to Article 81, it re-
mains lighly questionable whether a witness:::
could be compelled to testify (on pain of con-}
tempt) on the basis of a limited promise. of. ‘
immunity. : - A
It thus behooves both the Government and '}
the accused to scrutinize carefully the offer of .
Immunity "tb* insure that - each 'party ‘under- |
stands completely: the effect of the contract, Re:- . |
gardless of the legality of the Manual provi«- |
signs, the promise or grant of immunity,. if
sufficiently broad, obviously has grest practical -
advantages fo the accused because the persons

chisrged with the administration of military |
justite will ‘respect its terms out of at Jeast” |
ethical reasons. Where, however, Federal au< §
thortties' dre interested i the" prosecution, " |
out offairness to the accused the limitations . ]
of thé promise of immunity should be' realized. ! §
It is<doubtful that a federal judge would be
legally- bound by the military eommander’s >
promise nor is it certain that a United States

-attorney would be bound to respect its terms; - :

Finally it must be remembered that although |
a convening authority is not disqualified from
referring a:case to trial as a result of securing -
immunity for a witness,1% he ig disqualified * |
from reviewing the record of trial. 1. e

- "PARAGRAPH 689, MCM, 1951, FORMER PUNISHMENT _

for. “minor offenses” without resort to trialsby... ]
court-martial.1* Such punishment is called non- " |
judicial punishment, and the procedure for im- |
posing it is summary, Since such punishment i§ = |
not a.irial or.judicial proceeding, an individual - :

the'‘Dephrtmenit of “Détende 'havs' s mivthal lnterest, . o
 United States v, Moffett, 10 'USCMA 169, 27 CME 543 1085y,
% United States v. White, 10. USCMA 68, 27 CMR 137 (1958),
“OUOMT Krt. 15, "107USC § 818, s amentisd, 70" Btas, 47, B7th

Cond’y 20" Sedé. * (1608) ., "This' aniehdnent ‘comiletely reviddd ahd

expifidel “Abt. ' (5 aild herélfidftor all raferences to At “ip, =

@4 amdnded, ‘unlese otherwise' spasified, In Iniplementation of the

“new" -Art, .;;ﬁ;?ad:_the'DOWﬂl‘l therein "delégated to the ‘Progliant

and Sdcrataries doncerned, the Manual provisions’ relatitg to _Art.

16 ‘were. cdmplotely "rewrittai by Exea. Q. 11081, Jan. 20, 1968 (off,

1 Feb 68Y, did the Attny pukished AR 32-15 (1 Feb 63). Al ‘roter.

enced to the Manusl herelnsftsr sre to the Manual as g amenided,

unless otherwise -diectfiead; ® =~ ¢ v o o UL AR

AG0 Toogd™ f



[ altion: and enforcemienl.”’

- trial,
. NCM 58-01809, Mahoney, 27 CMR 898 (1058} ' (letter of reprimand).

 technically protected from subsequent, trial;for
| the same offenge by the former jeopardy provi-
| sions of Article 44. 191 _

By negative imp]lca.tlon, however, Artlcle
| 16(f) of the Code provides that the imposition

10 gge United States v. Fretwell, 11 USCMA 877, 22 CMR 183
(1960)q ACM 8618, Yray, 10 OMR 618 (1068), :

W (JCMJ, Art, 16(2): “The imposition end enforcement of dig-
| ciplinary punlnhment under this article for any act or omiasion

k18 not a bor to triel'by eourt-martial for a sérioua orime or offense
| growing out of the same act or omission.” (Emphasls added.)

. MOM, 1061, pera. 128b repeats the same language. The Code and

[ Manue! also'provide that if Art. 15 punishment hes beén improperfly

" enforved for a evrious offense, at a trial for such offemse the ac-

f cused may show the nonjudiclal punishment he hes already incurred

L therefor; and that will be teken into aceount {n' mitigation of the °
. sentence, -should he be found gullty. 7bid.

I MCM, 1951, para. B8p; ““Non-judleldl punishment prev{oualy
lmponed under Articls 16 ‘for & minor offense mey be Intarposed
. In bar. of trial for the same offense.” -Nofe that here the Manual
| speaks only of punishment "hnl;osed " whereas Art. 15(f), and
| para. 128h, of the Manual, quoted supra note 181, apeak of “finpo-’
There may be & queation, therefore,
whether imposition of nonjudielal punishment without any enforce-
ment thereof, may be pleaded in bar of trial. Cases decided under
prior law held that enforeement of the punishmént in part. would
suffice to bar trlal, ACM 6516, Yray, 10 CMR 818 (1988), and
that ence punishment had been enforced an attempt to “withdrnw"_
| 1t by setting it aeslde would be ‘ineffective’ to remove the ber to
because the punishment had nevertheless been “inflicted,"”

Thesa oages: are still good law. Whether imposition o! non;ud!oial

i puniahment without any enforcement would bar trlal appesrs to

be.a ‘Mmoot questlon, for all practlenl purposes, since most ‘such -
punfghment includes an admonition or. reprimand, and under_ the
Regulations those punishments are normally enforced (executed)

 instantaneously when the punishment is imposed, Bea AR 22-16,

. para, 10,
© O Bed  aupra nota ‘181, On this point, it 1&g true that para., B8y

E. of the Manual seems to provide. otherwiae, tbut the example there

k  glven shows clearly tha{ the draftamen only intended to permit
| teial for & serfous offense, following nonjudiolal Duni!hmeﬂt for
|- onother minor offense. arising from ‘the aeme; Aot or omission, i

1w MCM, 1961, pera. IBBd, See also AR 2215, pare. 8g: “Heveral
f  minor offénses arlsing ouf “of nubstunthlly the .same trmsact{on
. will not be made the basis: .cf sebnrntei ‘hetionst. ;ﬂ'ndnr Ajptidle~18{"
Although the regulation. Utgrally appligs PJ‘IIV ta. o&zqgive Art; E,}B
¥ procesdings for minor ‘dienses, 1t mlﬂlt well, m:opl‘g3 eatop Army
' convening. duthorities “from ‘Inltlating phbadadbion ot s linbt el
fense, following nonjudiofgl. puniahmenh Tory anothqv rainor oﬂﬁ;le
arlsing from subatantiblly the same transaction. ‘l' s would
| somewhat “broader 'protestion . for tHé ‘asoused’ ¥an ‘the *“haihd. \\\‘o,tL
- or omigeion” test implied in. the Code un&l ‘lgiamm.; ,dllw.\m AUy,
j The Rczulntion might be interpreted to ‘have this i?eot 88
if an aoccused’ hea besn punishéd foidn’ "oftenide - aifite! m‘fr.bﬁﬁ. ‘5
would .be strange: to find’ him: protected. sisingt. fugthend At sls.
punishment for 8 _closely rélatad ‘minor oﬂ‘ense. but gg[%:ect to, %
therefor. Buch'’a “rule would: protect Kim arainst ‘s aer
while subjecting him to e greater,. .. . - ©

W UUCMJ, Art. 13.

™ {Inited Btates ¥. Willlams, 10 USCMA 615, 29 CMR 191 (10#
(disciplinary pegregation on a reduced diet) but tl.'lnl, wquid noj;..
| be bavesd by, purely adminlstrative' segreghtioh. thiat wds' 110 e,
t- posed es punighment, Jbid.. Undér Artiole: 18} ra mitended; ¢hmw@rw;.
(for purposes of subnequent. trial of an ofte' ¢ pre longly.

fole 1 ‘ls pr&%‘];& £

L1,

1shed) the oohicept of ‘8 “mlkios’ offense™ *uhﬁai- 3
broagsr, than that of a. “dlscipligary Anifraotton" yidans Artiple: ﬂrhj

The reasons for thi 1 infra, .
andpectficaly dleedised I 6 AR P

and enforcement of -Article 16 nonjudicial pun-:

1sh!nent for.a minor offense may be interposed

in bar qr. trlal for the same offense.*? The

Manual explieitly 80 .provides.?*® The language :

of .the Code-and:Manual:further implies that.
such punishment may be-pleaded in bar: of trial -

R

for any other minor:offense :arising out of the .
same act or -omission.'*+ The Manual also-states

that the imposition of ‘nonjudicial punishment

bars subgequént . nondudieml r,pumshment for-

the same. offense;19% : - -

In addition to Articls 18, Artiaga 18°08 the

Code provides'that persons'held tf
finement may be “subjeécted 'to” mitior’ punish-
ment . .. for infractions of discipline.” ¥¢ Tt
has been held that an accused subjetted to:dis-
ciplinary punishment for a minor:sffense under
this Article, may plead such punishment in bar
of trial for the same offense—Congress” intent
in this regard-being construed in pan matem
with Artlcle 165,107 - : :

Ijéti'ial' eon-’

2. Definition ‘of “Minor oﬁensé.?’ 'bhe .dee |

does not define the term “minor offense.” The.

former Manual provisions .defined “mmor Of-“

fense” in the following terms. -
Whether an-offense may be conmdered-'

“minor” depends \pon its nature, the time : -

and place of its commigsion, and the per-:

son -committing it::Génerally speaking the i

term . included - miscotiduet. not involving

moral turpitude ot :any greater degree of - ‘

criminality thanig involved in the average

offen tr;e‘d Dy gummary’ court-martial,
ense hi ch the punxtlve a.rtlcle

au{‘i:}lormes the tz i

‘confinement for one yeur or more is au-

thotizehafs, ot ‘a minor offense. Offenses

ﬁ'jﬁhfﬂsﬁlﬂﬁmw,. forgery, maiming, and the ' '

like jnvolve moral turpitude and are not
Lo be tg"ﬁcp d. as minor. Escape from con-
I{ &

A lerment, w £l disobedience of & noncom-
m;sslope officer or petty officer, and pro-
’q;'qcted‘ absence without leave are offensed

hich, Are more gerious than the average
g ggh..ﬁtrlpdmby summary courts-martial

“and should: not ordinarily be treatea’, (T3

Wil 198

TEr

Wﬁ 10, the past year, however, Cong'ress‘ -
g'rea.tly expanded the powers of the command-

14 MCM; 1881, bara; 128b/ prior ‘to' ampndnierly: (sinphakis addsd), mg oﬂ‘lcer 'to impose nonJudmlal pumshment

AGO 10004 .
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under Article 15,19 The avowed purposes’ of

this change were to (1) correct, edueate, and -

reform minor offenders, ‘(2) to - preserve “the:

minor offender’s service record from uUnneces-’
sary ‘stigmatization by criminal convictions; :
and (8) to promote speedy and- effective- disci: -
pline for minor offenses: with less personnel.
than: are necessary -for trial by court<mar-
tial.?®.In" furthevance of these. salutary aftd
remedial purposes, the ‘Manual ‘wag. a.mended’_‘“
to broaden the definition of “minor offenses”-—é—‘-‘;-?

appropnate for disposition under: Artlcle 15.
Ag amended the Mannal now prowdes

~The téerm offense, as’ used in cornection i
‘with - the authority to’ impoge dlsclplmaryg S
punishment under Article'15 for minor of-' T
fenses, includes only those acts or. omls-,-, "’

sions constituting offanses under the puni- "
tive, articles ..of..the "Uniform. Code of:

.-Mlltl_ary Justice; The-hature of an offense; ..
.and. the circumstances surrounding. its:

.commiggion, .are.among the factors which. .
1hust be.cotisidersd in determining whether -
ior. not it : i minor in-nature. - Generally,
the term: includes:misconduct not: ;involving .
any greater degree.of criminality than is -
involved.in;the ayerage offense tried by .
summpany: countsmartial. The term “minor”::
ordinqrily .q;oes--not,».‘i‘nc_lude miseonduct: of
& kind,awhichy if tried. by general -court- -
-martialcould-be punished by dishonorable -
m.echarggwnmqonﬁnement fafr “TOTe - tium
one year By i 1 ”

A dété,ﬁ“tiigg‘?&ngsnson of the old and ‘new

f& Wor;thwhlle It reveals

a. theg,.old Menup,l rules” have been dras-
tically reduce i
lmes only.

) Elea Supra note }59,
™ 3¢e Hen, Rep. No. 161

911, &7tn! G ‘Sss, (Aug. 29, 1062) 5
"H.R. Rép, No. :151-&;-5&#6&‘0«‘#33

CAvrdl: 19, 1962) i MCM,

1951, para. 128, b, Milleh, m«w esmcté,aa, 18 ARMY No. &

‘st 18, 28 (Jen. 1988), e .

w1 MOM, 1951, pera, 1245, (emnhaals addqd)

. ¥ AR 22-16, para. 84 (ampl}am Added). Tt wlll be noted: that; £
Regulatiof - dées. not. mentlbn th iwi{mam%iurﬁnnrtisf puide.
Hne :0f. the, Manual,, : .

i, pan 8. . g
REM; - 1061, Para;. szoa.

iy
- "s

160"

2

- mahder
" on an. mdmdua] ‘bagis’’?%4 and that (ass'ummg'

. by death:are “not minor” has been dropped

~ finement: for: more. than: one year (or even n

¢. the old. prov1slon that offenses punrshable‘f-

‘d, the rule that offenses pumshable by “one
year or more”-are “not minér” has been sub- |
stantially changed. It now provides that ordins !
arily offenses punishable by dishonorable dis- |
charge or confinement for “more tium one yem-” B
are not mmor - .

18, the only cnberla, ths.t remaln unchanged .
are.the provisions.that all the facts dnd. eirs.;
cumstanes must be considered, and that gen- Y]
erally .a.“minor”. offense. involves no greater |
degree of ‘¢criminality than the average offense §
tried by sammary court-martial. Plainly, how-;1
ever, the Iatter criterion. has been greatly .
dduted by the’ expanded guidelines ‘concerning |
maximum pumshment supra—if an oﬂ'ens ]
punishable ‘by dishonorablé discharge or con’ ']

death) may- properly be: considered “minor,"*"
dependmg on:the eircumstances, then it is.clear a]
that felonies and ‘general - court-martial type o
offenses are oontemplatﬂd as within the lemtl .
mate Zonie of consideration, -

The Army vegulation' loosens t}us deﬁnltion
still further in implementation of the remedlal vs
purposes of the fiew Article 15: i

- Although the term  “minor” ordmarlly.- )
does not include misconduct of a type =
which, if tried by a general court-martial, . ]
‘could” be" ‘punished by ' dishonorable dis- '
charge or ‘confinement for more. than .one
year, this is not a hard and fast rule, and By
due regard to: all the circumstances of the .
offense might ihdicate that action’ under; ’ ::;
Article 15 would: be appropnate even dn-g o
case- falhng ‘within thig category. Viola- -
tions of or failures.to obey general orders ..}
or: regulations - ‘may properly be ¢onsidered -
as’ ¢onstituting miner. offenses when the ..
prohibited. conduet g ztself‘ ‘of ‘@ minor. ;
nature when :cohsidered -apart from the =~
fact that it is.prohibited: by a generell order : !
or. regulatlon 203, .

) rovided that nomudlclal j
punishment, should e admimstered at the low-

est level of ‘¢ : s g
needs of justice and »d:tsc:plme,m that- the: toms- ]
“mubt thoroughly evaluite each casen

AGO 10004 ’”f



| administrative, nonpunitive measyres are con-
| sidered insufficient) minor offenses “should or- .
dinarily” 'be dealt with under Article 18; “on-

el

| less it i8 clear that only trial by court-maytial”

- will meet ‘the needs of .justice 'a_r}d-:‘_"ﬂiséi‘i“'

pline.”s

Thus, it is apparent that in furtherance of.
' the Congressional policies behind the expansion
of Article 15, the concept of “minor offense”
has been gréatly expanded. The flat rules of

| the old Manual have been replaced by an ‘ex-

| panded and highly flexible set of guidelines. A
synthesis of the Manual and Army regulation

| would ‘seemn to ‘produce the following general -

| outline of the “minor offense” concept: el
. Offenses normally tried by summary court
are minor.
b. Offenses. normally tried by special c_o’u_.rt'_-'_
| martial (or which carry a maximum punish-
. ment of a bad cc)ndi:lé’t discharge or confinement
for: bne year) may- ordinarily be ‘considered
minor. o - S '
¢. Offenses normally tried by general coi_J.rt—
martial (or punishable by dishonorable dis-

 charge or confinement for more than one.year)
i are ordinarily not minor, but:

. Mﬁlbfd. S : .

28 oo Miller, supra mnote 200. L

1 Novertheless, since the offenses of murder end epying carry &
mandatory minimum sentence, it must be mssumed that those of«
fenses may never properly be treated as minor, See UCMI, Aris.
118(1) .and (4), 108. Furthermore, it is “difficult to conceive how
a oapltal offense could be treated as ‘minor” under most cireym-
stancés. e . . o . : :

w6 Compare the analysis in NCM 5801699, Mahonsy, 27 CMR
808 (1068). BRI ; T A

2% MCM, 1861, pard. 67a¢. Oneé:can ‘gondeive of i altuation ir; whieh
the motlon would not be In order until-after findings: f:e;, when

& serious ‘offense s charged, but the eourt finds the accused guilty
only of a léesser Included -minor offense; * tor-whidh-nonfudielul pun-
- ‘jshment hea already been imposed. } . .

110 §ce oh, XII, supra. If an issbe-of faet’is riised Yy ‘eonflioting
preliminaty ‘evidence on the -motion;. ‘thev.dictuth 6 UK Btlites
v. Ornelas (supre, notes 10-12 and accompanying  text) would:.re-
quire that the lesue be rubmitted to the court fitembera Tor déolsibn.
The Manual takes an oppoelte view. In support of the' Munakl-yule,
it should be noted thet & motlon t¢: bar based on tormar.tionjudle -
cla] punishment was not known to the omimior 1aw, amdtadotdilfan’
would not, therefore; have a constltutional right to ity odetarmine.
tion of the issue. See ch. XII, supre. tteed g S e,

11 See ch. XTI, supre. This is the: Manual view. MOM, LTS T
g7a. In United States v. Harding, 11 UBCMA:1a74j (200 zmhquo
(1860), n majority of the Court declined::to heus fthsup

tofbon

F . & finding of waiver, but statedt - '*We Fidoindb . AlihgPelkith ke
" yeagoning of the board: of veview -on thevquastlon-of “walvertiTydke. .

Ferguson, however, Tefused to apply :‘wﬁvﬁfﬁli:"s“‘l:i"iﬂhfﬂ‘t"‘ﬂ éngié‘pqi\«qhe
grounds that a timely motion ie: not Hesissaryswiieh 1w Bure tquebtion
of daw would be affacted thereby, .. ... ;. = .t oy

15 oy oh, ‘XII, supre.

AGC 10004
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T0lag;, & eslo

., (1) this is not a hard and fast rule, and .
. .8l the facts and circumstances of the.,
o i bprticular, case must be considered, |
gidl Ao anlq Yeoea Co . .
.+o(R) sviolations:of general orders or regula-.
i 'bienssareibo 'he. evaluated: by the seri--
;i .ougness ofitheunderlying: conduct in- .
S TRTRTE 7. |17 EE R P Ul I LI EETE R Sy
“Foy inktanoé Mgl 'effenges:ns larceny and
violatlotis ofigeriéral orderd nday now guite-ap-~
propriatelyibe considersdl#miror” -depending -
oh ‘thie: eireumstances ‘of thes¢age 208 In short, .
according to the Manudgl-aid'Regulation, there*
is no-offensé which may never be:'condidered
“minor.”®" Great emphasis is'pladed on all the
facts anid circymstances of the individyal case,
as well as ‘the discretion and jugmept ?f the
individual’s' immediate commanding officer. ..

The.thrust of these changes is to réfnove:anyi
defimite criteria. for reviewing the correctiiess
of the commander’s detérmination thatthe-of- .
fense (and the. offender) ' is “miner.’ /It is:
inevitable that under thé increased emphasis
on correction and rehabilitation without resort
to criminal trial, commandeérs are going to be

" imposing nonjudicjal punishment in many more

cases in whichireasonable.men.could differ ovér
offenst’ Was “tinor” under all ‘the

whether the offenst’ was “tiino:
cireumstances.2’s. The effectiveness of the new-.

Article 15 fiust*in “greit measure rest on-the -

diseretion and gbod 'judgmient ‘of commanders
at {116 [BWedt T6y8l of coithand, who are closést

f tpw-the"' wtnation and: the individual accused. Tt
gy
8

bebtijoctied T the new expanded Article
1will shave ity »impagct on-the procedure for. -
iy o yicial punishment in bar

Fubiegue &Exﬁﬂi'a:l‘vltfor the same offense. - . -
R L TS :

Heush foeg! zmae L e T s
W Brocedurs, As with other motions to dis-

ldathsanad, but hay be made at'any

A6 motion.21® If no motion is made-:

afsepmen punishment: is waived:2ll

el AR E burden would be on the acqused ™

tonatabliehetie validity -of -his metion-to. dis- .

3
R R TP R PP

lo15) however, it may well:be'that

163,

1. dismiss raising former ngn- .
jshment should ordinarily be made

opgyoenclusion..of the hearing of the
BBy, the law officer would e

gl et any objection to trial ‘o the;

IR TN b b forrrier punishimet uider’
thenew A




the accused need only ‘establighi that nonJudiclal
punishment for the same offense lias been im-
posed and enforced (4.e., that his commander
considered the offense “minor” in view of his
character: and.all the facts and. cireumstances
of” the case) ; the burden would then fall on the
prosecution to.demonstrateithat the commander
abused his discretion by considering the offense
“minor.” This would seem to be the net impact
of the broadened definition of “minor offense”;
the. increased  emphasis on .the commander’s.
judgment of “all the facts and eircumstances,”
and the Congressional and.Presidential pglicies.
involyed, which have been dlscussed 1n para-w
graph 2, supra.. = . ; :

Thus it would appear'that_'henceforth the
acciised may make & prima. facie showmg in®

support of the: motion‘ito dlsmiss by slfnpl"”-

showing  the nenjudicial: punishment: dmposed,
and the prosecution may rebut: it only. by show-:
ing an abuse of.diséretion on the part of the-
oﬂ‘lcer who 1mposed the plmlshment Thls result

N filts . A

’!* Eluch ‘ages! an Unitted . States v. “Williaing; 10 USCMA "815, 24
CMR 181L.:(1868) ; i NGM 58-01680, Hahune‘y, 27 CME 808 (1853):;
ACM 95636, Yray, 10" CMR 618 (1063) dre undoubted]y Bl good
law, Tt segtng probable, "however,. that cages such as United States:
¥, meall. 11 USCMA 871, 29 OMR 193 (19&0) would be decided
dlﬂémntly under present law N
g

On “tha uthar hand 8 ‘case nuch ag United States . Hardlnz, 11 )
USQMA 674, 29 CMR 480 (1980) mitht’ well be. deslded ‘the dame
wa¥' under present - law; ulnce Harding : involved: former: “minor
pupishment . . ,-for infractlons of diseipline” under Ari, 19, rather
than nonjudicial punlehment under Art,’ 18, Althoug In United
Btetes' v.. Willlame, sypra,:ihe Court thed . equ&ted the ‘two Articles
for. purpoqes of determininn whut WaE 4 | ”jminor ense,"{ (see
suprs note 197; and nenompany'[ns text) thp concept &f “infrac-
tions of- discipline" appropriate. for detion 'under ' Kft! 14 higs « not:
kept. pade with the. dramatic expnnsiun of the “minor oxﬂense"
coneapt under “Att, 16:- _' £ Ry

The“ ﬁioliey‘ ‘tetsona for dlfl!érentiatlnr hetWGan e ¢ t\wo Art.leles
are erm\] clban: ;the .commander; under Artlolg X8,y fncedl withiy
the ?roblpm of tnktng uwi;t and, firm aotiop 0 maint 1}1 ?i‘*"';'f'f“ ¢
and dtdar " in the” eonfineiient sty Hommﬂ‘hitp Tob efaons’
sl alyendyy chavged with .offensds uious. senguihtitagwaiiant dan: !
ﬁnelfni; t and trial, and who ere bound for trial anywey, By contrast
the' cdmipany’ cobimander’ ‘does ot have i ‘unit ebtiposed of sl
felofiy; Kind 18 1n & Jokition to tiake  ‘ealmiand delibiarite euuﬁﬂ i}
betwaeen 8 18:6nd, trial gs d on his know] of th

q d K- #ﬂéli‘d\f‘rhstanc;? «;’f thi oﬂenae.#amr{ :&: ?ﬁeé’ £
dorre.ctloh’ réhﬁliiutsﬂbm'taﬁdv thh ﬁ*roidanue of un!l’en&auy trillﬂb‘ T

Because the Durp 365 of tic) are a0, different, 8 asual
attempé 0 Sitevih ﬁ:m& ;Pjﬁ'nijnor%olfrenszj' eoncepg {fetv?reen th{; two _
(for Diirpoges of anviiig fauhsaduﬁnbgﬁeialﬂ ahn- onll} seive). b6l dcntiiee 1t
-&nd imppir bot provi nging, the.can ipem nt; offlagr

in: ‘hfg: :ffort& " mai‘,:f'fm? 2 shf"’bg‘l frigivatitg: thefcompﬁ.ﬁif !

coipmarider;’ ih hla efantar thi ommm thd: mamu{;aum. rembmmfj
‘tive and- remad!ahnurmea ot Arttcla 16

.

188"

0

should,

seems both deslrable and approprlate, certalnly
in cases 1n whlch the offense in questlon comes,
w1th1n the suggested guldehnes of the Manual
and Regulatlons, d1scussed supra, The orrgmal
commander’s decision to deal with the offense.
under Artlcle 16 is an amalgam of policy, judg-
ment,
which 18 ent1tIed to great welght If, in any '

'partlcular case, reasonable men could differ

over whether the offense i “mlnor” under all .
the facts and c1rcumstances then the - com-

mander did not a,buse hig. dlscretlon in consid- \ ;‘.
eyring. it “mlnor,” and. the, non;|ud1c1a1 punish- .
ment should bar. trial for the offense : SN

Jfl‘gpr, t;he reagong discussed in ;this . section,
casés under prior law———dlscussmg the minor:
offense concept—should be approached with
exf. err}e cautlon 213" Because of the sweepmg
reme 1alm changes to Artlcle 15, the Court
d probably wﬂl make a fresh start on
thig’ problem.

. PR
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and complex ' factual determmatlon,, ':'
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o CHAPTER XI_V
fL*}fw'* f “”’f” I -_PLEASJ'Qj

L 'qf" Ni

& MU;,

1 ; (R T Tk

Sectlon I

“In court-ma;rtlal procedure, pleas 1nclude guilty, not guilty; and pleas
corresponding to permlss1ble ﬁndlngs of 1esser 1nc1uded oﬁ‘enses._

Sectlon II

1. Plea of Not Gullty. A plea of gullty or not
| guilty. waives the right to make motions for ap-
propriate relief,? although the law officer. for
i good cause shown can grant relisf. from.such

! Sae chs. XI—XIII aﬂpra, MOM 1951. app 8«. P. 508 .

. iIbid. N creary s
3 MCM,, 1681, apn Ba. p sos, - e

1MCM, ‘1961, pave. 63, ‘ L

b .®The, iviliows; tonstitutionsl: rlgh!utto Nim;‘trlqlﬂs ralned by

[ Gudlty Dlea, Bz parte: Sherwood, 177 F.. gsgm, 413" (DO Orp. 056,

E cort, ‘dénied, 363 USB. 851), Tiivis 1t feotld el Wabtityl Hiotdure

§ to impanel a! jurd. withgut: Ih-av a‘deertﬂhﬂhs‘ thd))a,’guﬂﬁed’g p*l&‘b&\ b

| Ved. R. Crim, P. 2. an nidt to

L ¢The opporﬁunity to cha‘lenze Is presanted hefore mottona. See

k. cchs. X, XI, supra. ATOTTRDTE R

1 CM 351498, Davie, 4 GMB 108 (1952) A Federsl trint Judge has

' the' (ladiation to jacdept of réjeet sdch & ‘plad. ‘Féd aRF ¢ Ihﬁ ‘!’E{ b

s MCM,, 1061, para, 'IOa PRI B S g4 : -

- 9 Ibid. . _

- 0 MOM, 1051, para. 6Tb, 89aie 1 o UL
C N GM 318728, Qhmurn,: §8 BR .23 (1347) RIS .

4 1’Hl.li: Beg CM - 387850, Slabonek 21 CMR 874 (1953), ?e ?'n d,

| 51 OMR 2404 ‘Abeuséd’s’ plea of hit Wuilty to’ a’ desestion cHfigas

- togethier with Independent proof,: showsd the acoused -was<the pefsenti!

. named in the morhing .report as ‘initiplly, AWOL. It i auhmi'ltgd o

i that this conelupion’{ghores’ the pr!nchjle thet 8 pléa of ‘ot gl lty

i “contraverts. thedxlptanca -of ayery fact; ‘agaential tbi GAmetitute. thei}

i d’* Davig ¥, qmr.qd ?  160: T,9 460 (1895). The4

E Manual ‘d6é4 state that a plea walvds objectioh to- % “misnonipr, of

b thetndcused,”; MOM; 1051, paral T0a. Butieddh-bni chjostidt wowll ot

. diu;;;te the fFat thgb goc\uaed, wos | tpe pypaon,apumad in, WQ ‘m"’m}‘z

k- ocatlon i

.18 Fedy Re mm.rr.aian ESREEEI :
u QM 851408, Davle, ¢4 CMR 198 (1952)

PRARSERIN:
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St Refe'rences Artmleu 46, UCMJ paragraph 70, MCM 1951

INTRODUCTION

After the part1es have been afforded the opppl‘tumty to make rrlotlons,,
: and to obtain proper relief thereby,z the trial counsel calls upgn the accugefl\ L
oo - to'pleads® The plea is not part of the arralgnmeqt..‘i Unlike the:civilian:;
S procedure where a jury is impanelled after the p,Iea,ﬁ the. court members ;
‘who are to try the case have already been’ ,selec};ed g Ne;ther the Code. by
1mpli(:at1on nor 'the Manual authorize the law, ofﬁoer to accept a plea of.
"noll conwndere 7 In this respect the Manual prov1des L R

v

PARAGRAPH 70a, MCM, 1951, EFFECT oF PLEA

wa1ver.1° Thus a plea of not guilty waives any
objection to. the mﬂsspelllng of ‘the accused’s
name in the sp_eclﬁcgtlon,“‘ although such a plea
doeg notiitdlievé. '%Hé%fﬁi*@&ébu‘ﬁfbn of-the burden
of, proymg ithat the, a,ccgsed iis. the: same person
.1 g f{@tl,gn when the: defense,,
ag"ﬁ a de;ﬂense, instead of asa-

61 Jﬂnhke federal crlmmg,l
;; aty criminal proceduge. it-,
af, the plep of nolo contendgne
H 11, the accused refuses tp
j:k,g’uu,lty will be. entered: for .
g6 the Manual-provides:that..
_‘es ‘not waive. any objections
B "ﬁir‘ “ﬁlea 16 Thug, acctirding

: alﬂfﬁhe acchgsd by standing 'mitte
diiss ﬁ%*\ﬁmef%he right to make any ‘motions-
o Bppropistei relief. ‘Such a walver. might
oeaﬁr,ﬂiﬁﬁiﬂv&r&mm motiraised prior to the tenm-
nation. al, 17

i :‘i&%ﬁﬂiwﬁw

& qy;he’ipiﬁp F B A Lo SniL b
i :Luouﬂun p@awm fm civilian state pmcedum. b.v awndlnw""
muta;thi nuus tikilte r-ncthinn»as to :luﬂsdlbl;ldﬁdovel‘ the pKrM'n

M»J\B'hott OMRIAELTrisl Practite (4th ed,, 1080) at 77,18 .
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3. Plea of Guilty. a. General. An accepted vol- Service boards of review have consrstently

untary plea of guilty, made providently and held that admissions 1mp11c1t in a plea 01’
with knowledge of its congequences, constitutes guilty to one offense cannot be used as evi-
-a judicial confession to all material allegations dence to support the findings of guilty of ap j
to wh1ch the plea relates.1® essential element of ‘a separate and different’ E

" offense. United States v. Day, 28 CMR; 691;
b. Effect on prior motions, The plea of gullty United States v. Dorrell, 18 CMR 4247

does not waive the effect of a prior erroneous . . rpited States v. Hughes, 7 CMR 229 Umted 1
denial of a motion to dismiss.® Thus where an States v. Steiner, 3 CMR ( AF) 160, The ru]e ]
accused pleaded. guilty following the law. offi~ ‘was stated ini ‘the Dorrell case as follows:" ]
cer’s ‘erroneous denial of a motion to, dlsmlss oL “We are constrained to hold’ ‘that an " um,
for lack of speedy trial, the issue was reserved . gLk

accused’s plea of guilty to one offense

for consideration on: appeal 20 i I8 not available as evidence tending to

‘e. Effect on reqmrement of prgof. The Man- s, prove an entirely different offense when
ual’ p1‘ov1des that'a" plea” ot é:hi’lfﬁr “auihérizes +' il neither offense ig included. 1n t.he other . . §
conviction of the' oﬁ'erféié fb‘%f{t " asha lesser offense. thereef ' :
latés without fuirthus t’%'ﬁréﬁii‘-'w SO S * S
cause appellaté a\n‘ﬂh“bh T&é’hé’é‘e r

ne ac- _ mbn ,-fo that oﬂlense and- also to a;_ .
e corﬁpletely separate offense to which the. N
S'UJIT»Y t0 anothegr;g ﬁria‘itfpad&mtt@d««by hlﬁa Slilﬁ)h 3w .C; >hccused has pleaded not guilty would in .

- plea to the first specification must: neverﬂlelesa .iieffect deprive. the .accused of a substan- . ]
be proved by the Government on’ the. trial. of .- tial right accorded him by law. i
the second spe(:lﬁca,thn, Pen. thQ}!Eh the fact... :"*“We do not mean to infer that a plea
is the.same. . \ . ' of-_guilty to a lesser included offense -can-

b
Ayl

““not ‘be used to -establish facts and ele- "

-;_ZI llustmtwq Case, 'ents common to both the greatér and '

Spirt Umted States v, thzaft Conte o Tesger offense within the same: ‘gpecifiéa-t T}

11 USCMA ‘708, 29. CMR 521 (1960) 7 tion (with' the posgible limitation ot a** ? |

The accused pleaded guilty to willfully dis- ‘plea of guilty to unauthorized absence .}
obeying Sergeant T's order to go .to acertain . within a, charge of desertion .as.speci- . |
classroom’ and not’ guilty 1o’ the willful dis- fically provided for by para. 164a, MCM,"
obedience of Captain L’y subsequent and identi. - 1951). See NCM 1883, Wasco, 8 CMR 580" |
cal order, given shortly after the, sergeant’ We- are unable, ‘however,  to -find any.. ¢ §
order The laW offic ’;in’struc‘ted thie cburt ‘that _basis in law_for using a B‘Llﬂty plea to )
it ‘cotild " permmsibly-fnfer from a¢cused’s ad- one specification. to supply proof of any... |
midgion that he' “willfully” disobeyéd'the ser- of the essential elements of another,- B
geant’s order, that he ‘also possesied the stime - Bpeclﬁcatlon ? e ]
lntent when he' disobeyed captain’s igrder, Thé ~ The rule of exclusion stated in the cited cases . |

accllSed was convicted of bOth Chﬂfg is consistent with the principle that evidence

Ommon, Conv1ct10n Qf w111ful]y dlsobe 1?3 the{ of the commission of another offense of even - |
Capta,m s.order reversed. the same general character iy ‘not normally ad-

missible 35.6¥iderics,of guilt of another offense. "~

...m:m o s * AR SiﬁkUmtedéStaié%gv Pavont, 5 USCMA 591,18
SaOMA 10k Bheit on gy, T s CMR. 2157 United Statés'v. Shipman, 9USCMA _
p;::l?h:ozﬁe dbds Saive fiiotidne e appraitiats retiefE ems 1:15;;1 ,,G 668; 26.CMR: 445 Nor is- proof-of. ’the convie. ~ j

® United. Siates. ¥, Brown, 10 USCMA. 498;.25 GMR. o4 iabohs i ﬁ;ﬁﬁﬁh" Offellse adiniiskible as evidence, to | |
_#ee:also United. St“:ﬂ v. Fratwell, 11 USCMA 377, 20 GMR..198. sh theeemstence of a fact required in the.« :
iy i .o oo o nonlll . coetton o2 amothor offenae under the prigs

Flll.ﬂ“lm Eyr oo o
ar M(}l:‘:}F o (RN Clple of reg Judwa,ta. A]though lt ha's rbeen Sa'ld
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. the Jaw officer to fail to Instruet

" bis.intent to stesl,

T R ——————————..S

; that the docétrine of res judicata applles in the atly admission involved in the plea, and to

| criminal as well as in the c1v11 law no authority’ - . warrant a conviction of desertmn. e
 has been presented to us; and we know of none,"' . evzdenoe of a rp'rolonged absence or of
 which entitles the Government to use a convig k !

i__tlon or a _]udlclal confessmn of one oﬂ"ense, B

- {] “tﬁe ‘prosécution Tor driother offerise.” dad Tierally, £ "ﬁ%ﬂmn of the: Manual is’
| See Sealfon v. United. States, 832, US 575, 92 epii o of the terprétation that the plea”

' Led 180, 68 S Ct 237, The doetrine is.a rule of of’gmltfy t4' A’WOD can¥iot supply-the necessary’
| estoppe] whlch operates ag’amst the . GOVGI‘H-- proof 61 t} 8§ eléiefits of the' charge ‘'of deser-
| ment, not'the accused. .. ~© tion; on the other hahd it*could be taken to”
Note. 1In. Dorrell,” the accused pleaded guilty. to  mean that the issvie of intent must be* proVed

| one speciﬁcatmn of AWOL and not guilty to negligently although in domg 80 the admlti:ed faet of
. misging his ship s ‘movement durfng the same period of

| AWOL. It was held that his plea of guilty to AWOL - AWOL might be used to suppert proper mfer-.
. could. not by itself establish ‘the proof that he was ence. The latter aeems more reconcllable 1th~
| absent when the ship sailed. The basis of the decision  the Court, Of Mlhtary Appeall declslons analyz-
i was the wording of paragraph 705(2) of the Manual; m,g the effect'of pleadmg gmlty to othpl' lesser
| there it is stated ‘that the: ples of guilty admits only fncluded oﬁ’enses.“ '
 those facts of the specification to which the plea relates. L o

Under this reasoning, however, a plea of guilty to the . T g camtsﬂ oﬁeme For a deﬁn?itlon of a~

“lesser included oﬂ’enee of - AWUL should obviate proof 2
of the elements of AWOL-when the prosecation at- “capital offense” see para.graph 15, MCM 1951

‘ tempts to ‘prove- the greater oﬂ’ense of desertlon——tor An accusedzsmay not legally plead guilty to’ such
| which becused has pleaded not ghilty! In this respect, 2N Offense.’sWheén he has been improperly al-" "
E the Manual rule of- ewdence sonewhat ° amb:guous]y lowed 'to do 'so, ‘and convicted thereon, regardl

| provides:™. . less of the sentence imposed, ¥ hig’ plea of guxlty

However a plea. of gullty of absence has not obviated proof of the offense, ‘and ‘the

without: leave .to a charge of desertion is conviction must be reversed.?” The effect.of the

not in itself a sufficient basis for conviction error may not be erased retroactively by the

of desertion, No inference of an intent to general court-martial convening authorlty then
remain absent permanently arises from declaring the case noncapltal 18

. Seetion IL 'PARAGRAPH 705, MCM, 1951, PROCEDURF ON GUILTY PLEA = |
1. General Smee a plea of gmlty amounts to ~ is partieularly true in the case of a plea made
2 confessmn o;E gl,ult t‘_h reeord of trlal must  as & result of a pretrial agreement: with the )
oTuntary convening authority, whereifi ‘the latter, jn re-”
turn for: aceuSeds ofter’ to p]e&d g‘uxlty, prom— '
isesd to take sorﬁe mﬁelioi‘a‘tive actlon

% NCM 881, Dorrell, 18 OMR 424.
u MCM, 1851, pera, .184a.,
# K.g., United Stntes v. Owenn. 1
end onges - ‘ofted ‘thevein:. Acoiped;” dhi
guilty to: wrangful sppropriation.

. tluded offeriges becnuke ‘the aacuaed

eucm Art.. dE(h)

) Thid., ¢f., ;CM suea'm,; ;rsal.— ] cma?agaw(m
- ent evidenee of suil-t. wea. held to authdri
convictlon of & lasker included, noﬂeﬁpftal offe
| %OM - 514082, Smith. 17 OMR- 406 {1964
/ MCM, 1951, para. 18, the; zcneral e ;

when. péforitng tha - ‘casd’ ‘to trial,
whidh the. death Dénalty. it" authoriza
8ee, dpt, Unibed Btates: v.” Andsrten;, 4 UBGH

(1954). :

1 di'ltrtlw::f: with thela..ccused ln

AGO 16004 15'5



consideration for. the latter's pleas of guilty.
The practice was first urged in 1953 {during
the Korean War) by Major General Shaw, then
the Assistant Judge Advocate General of the
Army, as being consonant with civilian prac-
tice and, in appropriate cases, mutually advan-
tageous to the Government and the accused.?
Although such agreements are solely within the

discretion of the local convenlng authority the

practice of guilty pleas based on. pretrlal agree-

ments immediately became. almost unlversal in .
the Army, with beneficial results to both the :
accused and the Government. In 1958,( the Navy, ‘

sanctioned the practlce

b. Polwws of the Judge Advoca,te Geneml bf e
the Army. The accused should:notbe prdj‘udmed: ‘
by the pretrial agreement, Tf theioffer‘to plead
guilty is refused, it should nét:be- ineluded-in

the allied papers unless 80 requested by the
defense,s N

'.‘. ' ,

" When the accused 1n a generalvcourt-martial"-
pleads guilty pursuant to a pretrial agreemient, .
the staff judge:advecate’s review should: con- -

tain a brief:statement: of the.agreement.a_l

® Lottor to Atmy Stafr Judge -Advocates, 23 Aprll 1953,

% JAGI/1956/8550, 20: Aug 1056,

9 JAGM, 25 June 1953,

8 JAGT 1888/7801, 24 Oct 1958, ’

DA Mag No. 536505, 8 May 1057 (Originated .by opinion . of
JAGT 1067/8748).

o Ibid,

8 Ihid.

 Ihid,

& Ibid, It does not aeem unreasonable to require as & condition
precedent to entering the coniract, tbat the accused atipulate to a
sat 'of facts pufficient to advise the members of the nature of the
oﬂme Otherwlse the prosscution must: actually fntroduce: evidence
to’ provida e factual background tor sentencing bhut one of the
purposes of the pratrial agreement is to spare the government 'thia’
expense.: On thé other hand the defense {8 ot :hatidleapped by

rules of evidence in presenting mnttﬁrs in mitigation or extenuation. .

Bee oh, XIX, infra,

B DA Msg., supra note 38, Lo o e

® MCM, 1851, pera, T0b (4.
1 UCMJI, Article 51(b).

“ United States v. Cook, 12 USCMA 518, 51 CMR: 104 (108191

After a verdlot of wullty of aggravated.: sasault with,

“chain”, ag, .

a result df accused’s plen based on a pretrial” agreernent a eoult"

member. asked to ses the chain. The law rofficer deniad the reguest,

. because of unavailability of the requested evidence. In a per enrlam

opinion the eourt observed ‘that the allied Papers in the tesord ‘¥
tria) .cast some. doubt es to the dangerous oharacter of the “ohainyy:
In rwersins. the court reuoned that “the eourt-martial might well
bave exerclsed: its right to . .'. ‘refuse to’ accept . | [tH4Y ‘plb
of guilty’. Manual for Courts Martfal United States 1961 para.
graph 70, article 45 (a), Unl!orm Code of Military Jugtlcq

a oM sb1ate, cafbriugh, 28 CMR '527° (1980). °

It e, ;usse?tad Ahn: the ;pratrial ;agreement reguire. thp guilty
plea to be ‘luepted " i otherwlse an mccused might satisfy the ‘con-

£

L}

teabt? by merdly Bléading ‘dilty, hut!then nroeoadh{t to-contest tine

O8Oy gttt e Fel
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The pretrial agreement may not legally pre-;; -
clude accused’s right to present matter in ex-,

tenuation and mitigation.®s = -
The offer must orlginate with the accused 88

The offer accepted by the convening author—
ity. must be appropriate to the offense,®

The staff judge advocate will tequest the
views of the trial counsel and will recommend
acceptance of the plea of gullty only if the evi- -

dence of accused’s guilt is convincing., Unrea- 3

sonable multiplication of charges tending to in-
ducé” an- 1nvoluntary guilty plea will be
avoided.ss

The agreement mUSt be wrltten ‘and Unam-

blé;uous 2 ‘
The court~martlal must be made sufﬁc1ently

aw?re of the circumstanc‘es of the offense so y

that, 1t may ad;udg’e an appropriate sentence u

‘Thée-law officer, in- anout-of-court hesring '
should” determine that accused:

g'ullty because he is guilty and (5) knows the
meanmg and. effect of the plea.t®

3. Acceptance of guilty plea. “The question |
of whether the plea will be received will be

treated as an interlocutory one.”3® Presumably,

.;?_

F ]

(1) under- |
stands the agreement (2) knows he may with- |
draw his guilty plea before sentence (8) is sat- ]
isfied. with appointed counsel (4) is pleading " |

therefore, the law officer of a general court-

martial has the duty to rule finally on whether
or not to ‘accept the plea.®® The question of
whether to accept thé plea arises when there is

doubt as to its voluntary or provident nature, ~

In ‘one such instance, ‘however, the Court of

Military Appeals indicated that the members ,

themselves might have the right to reject an
apparently improvident guilty ‘plea.4! Assum-
ing that the law officer possessed the exclusive

power to accept or rejéct the ‘plen, the ques-
tion arises .as.fo whether he could abuse his
diseretion in reJectlng a gullty plea in such a -

manner as to prejudice the accused: Certainly
the aceused hds no absolute: right to have ‘his

gulllty Ples Aocspiad. & But if he will profit from

the acesptance of such a plea (as a result of a

pré’t:‘iﬁl y,aﬁ"i'eément With' the ‘convening author- -

ity)at 1

AGO 10004,

.ig.posgible that an. arbitrary . rejection-
of hi§ ’plea might hevertheless reqiiire the con- -




] agreefnent L

the voluntary nature of the plea, whether or

_ whether the latter admits the partlcular allega-'
- tions of the spec1ﬁcat1on &It s extremely‘

| mind and decide to plead not ‘guilty.s

| ments." In’ doing 80 he need “Hot ViSe thé ac-

cused of the collateral eﬂ’ec‘t ‘of &
 laws and’ regulatlons "pot” dﬁ'edt

. %
,.r_»

I 4 See: the separate concunlnx oplnlun ln CM 401819 Scarbroush
| ounre mote- 42, at BB, "

| (1968) ; 'Judge Ferguson’s disse‘ntlnn: op{nmn in . United States v.

Btivers; 12 USCMA 815, 80 CMR 216 (1861). Quaere: An accised
. bas & very advantageous .pretrial agreement. At ‘the out-of-court
] hedrinz itz denfes :the allagations but. begs th hive,. gullty plea
[ nocepted - bscaule! ‘I know the court members will’ not belleve me
I and wl]l ‘give me na stifi sentence.” As deéfense’ counsgl,. what advice
f would yqu ‘glve lceussd‘! As law’ officer, ~what would be:' your ae-

f United:States’ vi Watkins, eupra,

i
E 4T MCM, 1951 nara“tob(a) Bee’ alip, MOM, 1951 ‘bp. 500, 510,
E olted 1n" Unmq Stntes vi zemarus. 10 trscuA 350, 27 MR 427
L (10893, L
E 4 United States v, Pajak 11 USCMA Gse 29 CM‘R 502 (1950):
[ Pursuant to a pretrial axreement thnt the ccnvenlhs authorlty wiuld

| of the. Hise Adt. (88~ Stmtifilis;i i85
L lose his retirement peneﬂte 3“4 ‘ul‘}’w‘-'

| ®UCMJ, Art, d5(a) ; aeq s also. Moy, ‘,reil
03 ‘

- @ United States v; Lentun ‘§ Ug
| The ooyt verified: the statsmont by S¢ahihtn
j. the prst.nlpl advice. ... ; R T T
™ United States‘ V. Kitcbah, 5 UBC&! 1
| = ACM 7H05, Trons, ‘12 GHE 948" (i é 20
. desertion: 'the b‘roaédutloh présentéa’ ‘Shakishiel
3 it also lntxaducsd 8. pfetrigl y?l’?“ it nd™ w
: acoused statsd he pever, ntended: to Sduerl: O

1 not ineonsletént Yiebkuie e etehne i
: Bee also 'Unlte tates v, Hinton,. Q
s United Qt!itai"‘% ﬁm&%”ﬁwg W"*%f*-

RGO 10004,

1 veninig authonty to adhere to h1s pretrlal :

In determmmg whether to accept the plea the;
| law officer' must. first ascertain, in addition to

| not it is.provident. Therefore in an out-of-
| court hearing he should be allowed to hear i
L from the accuged’s. own 11ps in .precise detail

| doubtful that any such admissions could. be;.
| used against the accused should he change. h1s._

In explammg the consequences of the- guilty
| plea the law officer must correctly adv1se tkléﬂ,
accused of the maximum authonzed ﬁunish-

"’i'plstratwe_;
concerned“'
| with the Umform Code of. Mlhtary Justme 48

* Bee: United “states V. PaIauins ] USCMA 821, 28 CME 401‘

f Watkins, 11 USCMA 811, 20 CMR.427 (1960). United States v. .

| tlons? Hee United Btates vi.Henn, 13- USCMA 124,32 CMR 134 .
E- (1982); compnre the’; opiniond of .l'udces Qui'nn and Fewusnn ln

vy, United ‘States v: ‘Dinels, 11 USCMA 22, zs CMR m qssa; o

E approve no sentence in exceas of ren}-lmahd & fng, and loss of pro )
. motion numbérs, accused ‘plended guil.'ty, The “aequued “who' was

: sentenced to & reprimand a8, & resul of b audl
. against the government, did notgkngw ﬂﬁ(ﬁwf Qgﬁﬂ% ttgﬁon .

¥, ’ it & ’ :
Bﬂwm%ﬁ@ﬁg Vireiuged: oy mere “puff-

and .the;.record, tnfL Axiglotherwige l'm‘ﬂ‘l’ %ég; }%ﬁ; g;f%%
3 U L

In cdsé of possibly multiplicatious specifica-

tions, where the pretrial agreement indicates &’
possible misunder;tandlng as to the maximum -
authorized punishment, the law officer should
obtain from the accused an adm1ssxon that the
latter woui’d 5stlﬁ Aplt‘-zacl guﬂity, even if the maxi-
mum| autheriﬁédnpumshm(ant were less than 1n-_'

though the law oﬁcer in an cut-of-cdurt hear-;‘:
ing: iifitially Pnay have, detarﬁlmed the aceused'
guilty’ plea’to be voluntapy: and Drovide .
events’ ’transﬁlrmg then Icr Iatér in’ the trlal

p . In s _ ,
“g plea of not guﬂty shall be entered )y ,‘f
the’ court shall ‘proceed as though h.e }}afi .
pleaded not gullty . S -

b. Imgoromdent or tncondigtent ;olea An “1m- :
provident” plea of guilty is closely connected :
with inadequate representation .of counsel in’:
that it indicates the latter’s unawareness of
the existence of a legal defense or a mlsunder- ,
standing of the pretrial agreement by accused
or his counsel, Thus a plea of gu1lty fo.a bad
check charge was held improvident- where de-. -
fense counsel made an unsworn statement ‘that
the check was given to discharge a gambling
debt, Neither the -counsel nor the law officer -
realized ‘that’ this would have beén’ a. defense
to the charge,““ JETC ERRE :

Closely, allied; if nqt 1dent1ca1’to(i‘he Questmn, f

of the: ,p;zowdencymf a:plea; is: ;tha,t,of jtsieons .
ststencyy A pleniof guilty is: ‘inéonsistent. withi ™

guilynif- ﬁhenmatemamadts 6fi He, spéciﬁoanen

IarE?{lcon”g‘lEb._ 8 eﬂ“heu d'ebe flfﬁalﬂl’bn ‘ofithe. -

triaflge 3 Atlera “inaolistent
; lé.@l ‘dé’uendé g
o (SRR s ce thé
-ecu%nk#@%n%@sw-mtba sovernment or the
Aafeng :-," pud D e coungel s (2) na-

%wwaﬁpurt uhh@ usworn OF - At~ -

amnd»ﬁsnse angurinentis (8) the existence of

4 ?Ii’réﬁi'lh‘l“%fbﬁé%’ﬂ&éﬁ‘t THIS Jast, factor. should;f .

welghn hewvily in wbhé -determingtivn of 4an i
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congistent” plea because of its possible lnduce-
ment to plead guilty.>: 5é o

I llustmtwe C'ases :

_ . Umted States v, Kztchen, _
6 USCMA 541, 18 CMR 165 (1955)
- Accused airman, charged. with .desertion
from -3 April to 6 November 1953, termlnated

by apprehension, pleaded guilty to the lesser
included of AWOL  {terminated. by apprehen-

sion). He then testified that he had “turned in? '

during September 1953, to 8 recrultlng ofﬁeer
who. told accuged arrangements would be ma;de
to ‘pick him up at his home, ‘The only issue sub-
mitted to the court members was accused’s in-
tent to desert. He wag found guilty as charged
Opmwn [J. Brosman, Ch J. Quinn’ concurrlng
and “J. Latimér . dissentmg] ‘Such unrebutted
testimony, given before the ﬁndlngs wag incon-
sistent with accused’s plea that (1) he had ab-
sented himself contlnuously as alleged and (2) -
did not surrender to military authorities. The

law oﬂicer therefore erred in failing to enter a .

plea. of not gu1Ity of the lesser included offense
and in not requlrmg the court members to find
conclusive proof of every e]ement of the prm—
c1pa1 offense

Note Smce the Alr Force has not sanctxoned pre--

trlal agreeme‘nts, it s assumed that there was none

here; Inthis" respect it is Significant ‘that both Judges
Quinn ‘and Ferguson have expressed: their doubts as to .
the “salutory” nature of the “negotiated plea, pro-
a'ram 185 )

e Uniited S’tatesv.-Hintdn,é“ﬁ'v :
8 USCMA 39,23 CMR 263 (1957)

fobs "-speélal dourt-martial “the' aécused
alrmanrspl' dsdirgiuﬂty) o' -chatge6f 14rceny.

n wh nsi ‘;en‘\hmeemtmwmeel k.
have: to-tigke; it;*evy W 3
Algg, mi‘eg,g‘ s PO

counﬁel m"ep unﬁ;ww&gﬁgﬁ%%‘i‘%w@%“ ﬁfmﬁm&*ﬁ

o4 S ;
(1085) E¥tfa
\mnu.n apmueauoe vurﬁu “aﬁ‘oww&a g

guilty” not mads purayen %
nnpzl T wﬁd ‘“ &? ;t‘,’tg‘i"s ?’?@%‘ﬁﬁ' At
sentaneins hrom;lfnwg vihat hey walisitvisey:

leohol’! dnd *“really - dldn’t - OF unge 13 ' g
m;t Wemd ot ineoriéiﬂtsnt ’ivl}th]ﬁ gieaﬂ“ *’wmmﬂ ﬁt%& 8
= Patted; Bate v Wathine 11 HISGMA 611,20 QUiR-agal odagivey

- that the guilty plea was' 1mprov1dent

Thi :pmbé@hﬂ%kiﬂt&rodunéd:a donfeision where. -
| ! : &L dmidnraimental condi~ .

of accused stated ‘that- accused was. “to some -
degree a kleptomaniac, » The. trial counsel then; i ]
suggested that if defense counsel had misgiv-

ings a8 to his client’s ‘mental. ‘conditién he
should obtain a psychiatric éxamination. Nev- 1
ertheless the case: proceeded ‘to sentence dnd: |
completion. - Appellate - defense counsel urged |

Opinion:. Conv1ctlon affirmed. ‘All ‘the articles
stolen-<a_radio, hquor gasohne hubeaps, and
probably the clothlng—-—were put to good use by’ ,
the ‘accused. "
' ’The acchsed argues strenmus]y that the: "
evidence is sufficient t6"'raise at least an.
issye as to his mental capacity to entertain - :
the ﬁpemﬁc 1ntent requlred forthe offense . o
' h arged., , ... Giving maximum. effect: to
“t. he,.:preferred ratmg ‘accorded. insanity, .
we, ‘can’ assume . the correctness of this .
argizment However, the assumptlon does -
hot ‘require the -concluysion’ ‘that the ac- 7' s
cused’s. plea is inconsistent with it or that ' ¢
the plea was improvident. o
Incidental evidence of a mental condi-
tion is not proof of the’ exisgtence of the )
condition to that degree which the law re--
quires before it will hold harmiess a per-- g
Son ‘who commits an act wh1ch but for .
the condition, would be criminal. Thus, in -
Uhited' States v. Wright, & USCMA 186,19,
CMR 312 we held that a- statement by the
accuged that he was “very much under the. .|
influence of alcohol . . [that ‘he] Jost his - = |
head ., . . couldn't control [himsgelr, " 1
and] d1dﬁ’t know or understa.nd what ... ]
. [he] was domg” was insufficient to Justlfy I
setting asnde h]S plea of gullty to a Iarceny O
charge. " . 4 : ST

I%i;é gﬁﬂt}’ p!e' ca,s" W

'gerd the anebabihctynﬂhet%
< "his" ebuniel Wel

Amito negate the
tent As a result

he :possible.ad- .
whguﬂt _‘p’lem ‘Jee' Newthar; " ™
iRy, Mo Ootisiderations)’ A .
5 rpedn ‘Justice, 46 The:Jour e
d‘f?gﬁflﬁﬁ?fhﬁf AW, Crlmlnologyx and Police.
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-Seience 780 (1968). The critical, question,
therefqre, ig: whether the accused and hlsﬂr "

.counsel were aware of.the legal effect of. .,
‘the evidence claimed to .be r;nconslste;qt T
.Wlth tthe . plea of guilty, T e
B . W - e,

. . TR T

;t"‘

The supposed unsworn statehnent fby the :

accused is actually an argument: byroouns;el i
on. the sentence. In iit,; defénséiscounsé
clearly shows thatthé:did not: regard: the.
‘accused- as ‘of -unseund. mmd 'I‘true,n the e
‘argued that.the accused’s crimes were not: -
in any way premeditatively. planned; 'and: -
that they indicate ‘““to some. degree [the_‘);
accused is] a kleptomamac » In the con-
text of the whole argument, these remarks
are plainly mtended as’ ad%éate ¢y éra'tory,
ot & statement of fact oY 'reasonable” be_-"
lief. ‘Thus, after’ advérting :té'- the" ac:

| cused’s - “limited intelligérde and -limited

b ability,”  defense ‘counsél fihintained that®

~ the: courtmartial thust “'take into account
-just what measures:were-taken by . .i; his.
NCOIC.and the squadron ‘comriander, to -

properly : asgign -him to.a .section which -~

would bring out the best! in .the accused.
Moreover,. it.is not contended on this ap- .
peal that the accused is anything but legal- . -

™ Hea United States v. Rake, 11 USCMA 139, 28 CMR 388 (1060) ;'
b United States v, Babers, 11 USCMA 168, 28 CMR 387 (1880).
5" The Dresent bractlse in the Alr Force on & guilty plea is for
| the prosecution to present a prime facie case, ACM 8881, Smigelski.
} 16 CMR 878 (1954)
 Although it {s monprejudicial error for: the law officer to enter
| & verdict of guilty, the Court of Military Appenls has discouraged
L this practice us being contrary to the Cide. Unfted States v. Uruz,
| 10 USCMA 468, 28 CMR 24 (1960). . .
[ ™Bee supra npte 87.. S
® MCM, 1851, para, '105(4) . '
[ “[H]e should be permitted to do s ‘remﬁhasn autpusa]. Mo,
| 1951, para. 70b{4}. An Alr Forde board -af: review; wlodal jopindop:
| on this point wae not adopted by The Judge Advocate General of the
f Air Force, held the mccused has no absclute right to. withdraw a
. guilty plea. ACM 8-11379, Hodges, 20 CMR 784 (IQM 'ﬁ\tﬁg iiﬂ
- accordance with the civilian Federal procedure where so
I must appear for withdrawing the plen, Fed. R. Cr{m P. Bﬁ(d);
f Vosquer v. Unlted States, 299 F. 2d 84 (10th :Cir; 1900} ThOEv@d
cases, however, beoause the accused is initially advjsed that 'hi INI 1.
. & right to withdraw hie plen at any time (see supra _note 38 an
: lceompanyins text), he must be permitted to withdrhw -hla ‘Dl :4b8-
E any reason, This is probably the law in all the services. Thers is,
however, an exceptlon in the case where mn appellate court has
i finally approved s conviction but hes ordered a rehearing on the
gentence only. In such a ¢ese unless the appellate court :hes, pray .,
. vigusly offered mccused a right to withdraw his guilty plea agay,
b opinion of Ch, .J. Quinn in United States v. McCoy, 12 USCMA, 88;...
' 80 CMR. 68 (1960)] the mccused has no right to withdraw, his, plag .
f at the rehenring. United States v. Kepperling, 11 USCMA 280, 29
- CMR 06 (19¢0). . . . L _
[ S UCMJI, Art. 48, . . ... _ o
% Beg b XTI, aupra; - ' S .

' AG0.10004.,

_ of facts giving thé baekground of the offense.ss. .

Ay . sane ~and;. fully -responsible for .the . .
offenges. for, which..he- wag convicted or-. . .
evan that heihas any other meritorious de-
fense. Under the clrcuﬁlstances, we must
édhdludﬁ"thﬁt’ the ‘plés of- guil‘[:y was fiot
ﬁipf‘é’diﬁén‘lgy Githré Tread on thls rec-
rd 1t wanld’ by "a 1};3;1;»*& gesture” if we”

wére”“t P oF guiltyand "
= "ok Yiﬁg““ gﬁ? oty v
Witght: SubtH: bage 189,

tate

1 h\« C{l L ”711 LERNENE

Note. As in Kitchen, suprd, in Hmton there was no

indication thiat nestiseds Hleas Were bdbsdon a! prétrial
agreementi+The opinion’s! referénice Jtorrishsﬂ“pnssible .
advantages-of a guilty plea”. may rqfer the- tacticsl -
advantage’ gained by the, dejepse A gpg haying.. the
details of ‘the oﬂ'ense paraded befo: e, ] embe 8 qf .

the court-artial; as well &4 the, pro*pdsﬁﬂnﬁ at'a

ples of guilty i¢ a factor in mltlgatlon of’ ‘p‘dﬁlshméﬂt“'

¢. Disposition of Case: Exeept ‘in- the: Afl’ru
Force, the present procedure on acteptahee of '~
a guilty plea is for the members 'imme‘di'dte’lyw
to go through the formality of britiging:in a--
verdict of ' guilty®® and.:theén to hear évidence:,
relative to. the. senteride.: This it is’ generally -
during the latter proceeding that evidence in-:-
consistent-with the!’pleh ‘of -guilty is' raised by
the defense;, moreubften thamn- not following the-
introduction by the:prosecution of a stipulation: -

Iﬂ;

Once inconsistént mattor 48 raised the law off=
cer will .give the addused an opportunity to -
withdraw it.0 If the accused declines to do so,
or wishes’ £or His"oWn teasons to change his
plea t6 not guifty,st'“the court will proceed to
trial afd jqu‘meM‘as if he had pleaded not
uilty Wi 1Al
‘,o\ BRSBTS ‘)w ()

v{ the ‘cougt w1ll proceed depends, of
cqtgﬁ ,,;on whether the particular court-martial
can rematn properly uninfluenced by the prior

£ ¢ 'nﬁ?sﬁhe accused mere}y leshed

AT, Without having, preséntdd
.1; gnattex or admission  against.
B30 eoumt-martlal m1ght very

e‘ueourt-martlal have heen per- .
@ﬁwd‘ it"ig Arst necessary ty de:
_my ligve heen. properly. influgnced -
ey Wave- a pight' to ‘congider ‘the- -
1] 'ted Betore the withdrawal of th.e

t‘!@\f }'.ni G St
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plea? If they d¢, "then ‘it is not necessary to
consider limiting instructions, the need for de-
claring a mistrial or other curative device's
In, this respect a 'Manual prov151on°4 lengis
itself to an interpretation’ that mcrlm;pa.tlpg
evidence presented before the findings may, he
considered by the court-martial on the memt,s,
even though the plea of gu1lty (and 1ts:-..c;g-
pendent ﬁndlng of gullty} is subsequently "W],th-
drawn:
‘Matter which is preSented to the court i
after findings ' of ~guilty have been.an-.
nounced may not be considered as evidence

‘against the accused in " determining thi

legal suﬂiclency of such, ﬁndmgs of guﬂty "
upon. rev1ew. [Empha,sls supphed] BT

Although ona . Army: board wof .reviewss. go. con-
strued this Manual -provisien: there have been -
no subsequent heldings te: this effect. The: ab- ..

sence of similar ‘opinions-could be due to the :

present procedure of . presenting mitigating. .
evidence .after the findings, or it could be. dye::
to. the subsequent development of. g contrary
attitude by the Court of Military Appeals. For -
instance; in,United. States v. Daniels®® the court.
refused.te ;allow the -government to make ' use-.
against ithe -accused .in..a rebearing, of the.
stipulation of fact entered into at-the first. trial: .

. "MOM ‘1961, bara ’Iﬁaf. ¥ B )
S OM, 388200, Garland, 31 'OMB. 427 (1058) 1 The: olei dsbdty. fod@c»
euseq'a;sfﬂrmed convict}un way_ hip. own testimony. gi
wullty blea’ (which was wﬂ:hdrawn) but beforé any #i
bl 11 UHOMA 28, 28 -OMR 276 (1058). ©
"'11 USOMA 22, 27,:28; 28 QMR 276. 281, 282,
®.Iy, would ;edem ‘good practige, . thetefore, for the Iaw! pfiedr Mo
lateh Ju the n.pouged's ples out ‘of heal'ing of the membait,: If 1n
subsequent’ Thtérkogktion: of ' nnetised in ‘the out-of-coust hJarlnk ﬂ’ -
develpps: that: 4¥ pleds:was {mprovident; it can then be: changeditmit!
not-gullty: wit!
fnitial pldh.
i GM 46Y6T D} v
lation: of -fgok; wasdn m‘fﬁgp

original plea of Iull .
mhm? 1 bé dclired, | "‘\‘* B T

uﬂh‘s% CMR-851 (mdi e datidlol "iiﬁ:ﬁi‘%f
i "Thes stinilation; toether, with- f;jm{ J

manifeat. necesslt;r ﬂmt .i

1#0@5

. -test1mony—-—-was received ‘before- or--after:-the
‘plea. The matter should: not: then be considered |
- by the court members: after the plea of gmity ]

_to jcor;‘mdfer, such_ mcrlmmatmg evi dence, the .}
quesbion, st}

j.n;:{any d

Tfact: that accused: ‘has pleaded guﬂty in open

it the- eomet Tambera wqr halnm awaraj.,q;r w“r‘?* -

as part of the ‘pretrial agreement to plead 1
guilty: It held that the plea and the stipulation 1
were ‘8o closely woven-into a single judicial 4
act that they should be measured by the same 4
rule.”s” That is, if the guilty plea is withdrawn, 1
then those matters connécted with it or made
of a part of it should also be withdrawn. Under .
this reasoning it should make no -difference 4
" whether a stipulation.of fact—or the accused’s

is Wuthdmwn. RN

) Aw:hether they can i
be- Aq:gaeg:?;e& o, rem&m unmﬁuenced by it. As .

syqn 1nvo]vmg a.declaration of a §
mlstr.l,a},. the resqlutlon of . .the problem- rests |
withinthe discretion of the trial judge or law
officer,-It may: be: that he feels even:the bare

courty® ‘ig- gufficient -grounds for declaring ' a
miatmwli, swhen 'the :plea. is withdrawn: There
are: limits -to"the exercise of the law officer’s |
disoratiori i thig ‘ared ‘and in sorie cades the |
declawtlen’ ofat mlstrlal may be the 0nly: i
prOper procedure.“ Lo A




";MISCELLANEOUS
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MATTER& RELATING TO. THE PRESEN _ATIoN
. OFEVIDENCE e

' Refsrences Paragraph 53; appendlx Ba, pages. 510&51'7 Manual for ,Coﬁ&:tsﬁl!tﬂartinl u» "Lt

1951

B T Section L.

Followmg the plea of not guilty, ev1dence 9

"The rules of evidence and procedure durmg th part of

7 roughly 'similar to these in a Federal crlmln,ai
et Umodifications, The law officer, part1cular1y, s a
e g Rederal judge w1th much of the latters d;sere

. conduct of the trm.]

Counsel for the prosecutlonl and ‘for the

Ldefensez may ‘make an opening statement im-
. “mediately’ before the presentation of his case.
-In exceptlonal cases ‘the law officer may permit
‘like ‘statemeénts to be made at later stages in

the proceedings.® The statement should be
limited to a brief resume of the facts intended
to be proved and should not include argument.4
A dehberate statement of fact for which, the

. broponent knows he has no supporting admis-
i 51ble ev1dence may constitute prejudicial error.’
. Counsel .must avoid references to legal author-

ities in making. their opening; statements, In

: thlS respect the Manual suggests that the trial

t

i

‘ 1. Equusion from courtroom. Wltnesses are .
2 generslly excluded from the courtroom,® Fail-
. ure to follow th1s procedure may -entitle coun--“_..;' 4

I‘MCM, 1951, PALA. 44:!(2),111 I.DD 8a, ‘p. B10.
« AMCM, 1051“ pora, 48k ; -Idi, app. B, p. 516, The Manual also

. authorizes ‘the’ dafense to' meke an opening statement immedintely
. following tha{.of the prosscution..Id.,’ “pars; 48h. Thus the: time for

the dotanse 1ta -make an‘qpeningusta\temant upneprs within ; the dis-
eretion ot the ld.w officer. .

* MCM, 1951, Dy Adgq);umhis 0 v o SR

+ Ibid, ’lr‘hlgi t)le genetpliy needpto;l‘Amorjcan rule Busgh “Law
ond Pdobics fn Jury” THials” (1049 ed.), s W2, .
- ® Busdh; op. 4its suprai Wbt § B8 ol e

LAGO ‘moiu

INTRODUCTION. {'

Sectlon III . VI

E t'.*ﬂh ‘f? sy,

i

m, the -imerlt

g, is receweia e
the trla .
_;&aql coqrt with certam
ila,te(;l to the; 1mage of ‘

%’q E
} ‘iepngsen. Iegal authontles to the
‘ ﬁ,g‘) 1,31 s p};‘?jgdqre has ‘been declared

mgtgp l,cable to a general court-
} agqceives 1ts ‘instructions on' the

ar chég ) s
mar
Ty

ﬁ W.;o cer., o
T}fd"@oﬁgﬂfﬁé‘*
com ét’d‘éti c‘ase,_‘ has_ value in that it apprises

the rf'ne hé'n of the evidence to be offered and
'ﬁhé*ﬁbd% ]ﬂé}}i‘ t_ig’ presented. Tt should
éi?o'% W g en‘eoumged rather than dis-
%&?ﬁgﬁ%@ﬁﬂy Because it is a matter of

I‘l v .

q f“ﬁ’\ Q’*“ RTINS ,‘-;i AN
H } J)H‘ NPT R A
it }wf} HREN

g, ol )
N ‘!5;5;’ A‘f‘\'l

uomn mstructlon that the court

ot wit GSses’s test1mony As a fur-
s '&ﬂftlsm?e truthful testimony the
f;mscretlon to put the. 'witnéss

g i hd;app. 8e, . 816 T
-,mfczﬂvsow\ 521, 10 OMR 19 . (1056
: 10: “NY. opening stiternent is'!
i1 ‘l 1t il clnrify the ~pmd¢&u




“under the rule”, and advise the witness not
to discuss his testimony with anyone except
coungel for either side or the accused.! If, dur-
ing the trial there is a showing that an attempt

has been made to influence the testimony of a

witness the law officer has dlscretlop to 0rde1
the segrega*tlon of ‘that witness.)2 . - . 3

2 Order of examination 13- The la,w ofﬁcer.

as a trial judge, has discretion in limiting the

number ' of - redirect’# ‘and recross!s -examina- -
tions by counsel and court members, On -com-'

pletion ¢f questioning by the counsel the law

officer may conduct an examination of the wit- "

ness; ‘“‘thereafter, if necessary, members of the
court may -ask questlons. s

duced by oppqs__lng “counsel,?

visions which imply that the law officer will
determine Whlch witness, if any, will be called
by ‘the’ court,’® the Court of Military Appeals
has stated that the court-martial [the members
collectively] has the “unrestricted right to call
for further witnesses, subJect only to the law
officer’s determination of admissibility”.} This
;_Iit;aetiqe is_cpntrary.tq,.the generally accepted

1’- MCM!, 41961. app. 8¢, p. 611, )
Siﬂ U{l ted ﬁ_zat.ea e Borner, 3 USCMA 306, 12 OMBR &2 (1953)
Eee MOM," 1961, para. 5411 DA an 27—1'?2 vadence (1862)

-Gt dddyitr rz,;,i-‘ 1o d
4B ph. Law and . aoQ{qa in J Ty, Trmln §.260. . .
18 Ic;‘a 1“336 “Heo! Fa]so ' Wigmore” on' Evldence (31& Ed),

§§ 189E, 1800,

1 MCM, 1961, para. Gda. Bee ch. IV, supra.

17 Supra note 14, Bee also MCM, 1061, para. Tla. Quaers: Is it
ethically proper-for n .law officer to. disoipline the; prodecutor .of
defense counsel:-whd deliberately withheld his evidence by 'refusing
to allow him to- resent it atter:horhas, rested? .

1 MOM; 1951, Yiariy . SARIPIGV1Tds (EHBIORRGH N Sdorh? msbits

.more._avidence, fon er, deten £ 'y

or 18 not datisfiéd” thaﬂ q!‘qce ved %Wﬂaiﬁg ot wvﬁj?l:f

An {isue before {t™ 1t masr &ﬂ. okt %Mﬁ\"&dﬁltﬁnﬂl%&ﬁ .
[Emphasls - supplied], MCM/ 1951 R ‘)tmxt
“the ldw officer will ruig finally “as to:whet W

“galled:™ Finally, 15 defithihe 't - wdﬂd"’ff%uf m

Rdh, the Manypl states; in parss. 574 “0Hlp: h&&ﬁ#ﬂﬂb&fﬁm"mmﬁs
10 all lnterlocutory queations CAhy statemonth i IkEiiddngal
* to: the effeot thet a certain queetiop shqglq sbaydgatdqdiihy fhefbourt
- is not to, be Imderatooﬂ ag. makfny ﬂ’n eqcention yloxthaulinepiing
i rula, Sn ‘for., wwmp!e, oo By e o0, [ Emphaely suppliedlcons,
) ﬁee United Btatas, v, Bnlle?. q U,SCMA 08,38 CMR 70 1050 .

n Jisnole v. United States, 289 P, 406 (8th Clyy 1824 )i i0ifedumnd
rejectad in United, Btaten, v.. Pntl;er. T USOMA 188,81 QM\R v308
{1068) ; Parker was the foundation of the Sailey. decieion, .
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. gardless of the “unrestricted right” of the|
~the nature of its request on its face clearly indi- 3

" - otherwise inadmissible the law officer should'-
_have the right to refuse the request, although
plesently he should proceed cautlously in this §

716 The law ofﬁcer‘”;
also has discretion’ to permlt déounsel who Has
rested to’ reopen his ‘case for the mtroductlon",'
of testimony previously omitted, even’ though 1t;‘
is not for purposé of rebutting evidence intro-

.f:.superler officer and to feloniously assaulting an
. .NQO. After both- -gides. had. rested the presi- |

i

. dent, of the court-maxtlal who then apparently }

_ available- medlcal records pertaining to the ac- |
3 Court withesses, Despite the Manual pro-

Federal rule which allows the trial judge—n_ot i
the jury—the discretion to determine whether §
additional evidence shall be obtained.2® Re-!

‘court-martial to call for additional évidence, if §

‘cates the evidence ‘would- be - cumulative or-

area.

I llustmtz’ve Case

«United States v, Salley, -
7 USCMA 603 23 CMR 67 (1957)

chused pleadad not guﬂty to: ‘assaulting his 1

was concerned with the mental condition of the |
accused, - stated that “the court” would like |

‘cused’s ‘sanity: ‘The law officer ‘indicated that |
,‘sqch records would be, inadmissible but . that |
wltne3§es ceuld supply admissible mformatmrn ;
AThereupon the, president of the court, after he- |
\ing. assured that accused did not. plead insanity, |
w1thdrew ‘the court’s request. The’ Board of 1
' ReweW p,pproved the conviction, :

Opinion:

The accused argues’ that the law officer’ s""
‘‘advice with respect to the medical records”
was error in'that it foreclosed the cotirt ®
from: -obtaining additional evidence as auk
thorized under paragraph 54b, ‘Manual for-
- Courts-Martial,' United States; 1951, as we '
- have construed * that authdrization in”
United States v. Parker, T USCMA 182, 21
CMR~-308. In the Parker case, supra, we
held that the right of the court to request
© additional ‘evidetids was diserétionary, and
Siidt had:thé anrestricted’ ﬂght 16’ call for*
tfoIIrther“wlfhesseé’ ‘Subjeet ohly ‘to'the law
officer’s determination of admissibility:

“In view of. dahefauthorlbles above an-/
e B0 et alte of thy dpinifon, that it
ak -.musddlscretmnany as to.whether. or-not :'f
b it HEeotirt “will ‘oidet fiurther evidencé "
' to be introduced after it. has. retired to
wt afigberate ph: the' Aridings, In 'reaching‘

this determination: we -have not ‘over--

" AGO ‘10004




i fi':*héifca;lfl*‘ﬁhese W1tnesses if the court do. de~

* lookéd the provision'inthe proeddutat >« - .
- eime&a fAt o weé in‘the recotd do we ﬁnd*-

" guide of ‘the' Manual (page“817}- that!

o0 -the “law: officer *will “rules ﬁnax]lly
G o whéther the witness: will be callédﬂ‘i~
v Nor-do wedgnore. Artfele 51(b) 6f the
.- Code that-makes ifterlosutery: pilings:
by the law officer fitthl.: Tn'ﬁoﬁéti*m‘ng.. -

hﬁt ﬂﬁe |

- these - two! pmvmmh‘;f togéther with - "t ﬁﬁf X mmeﬁ
the procedure authorized it para‘—-’;"‘g i e é’dﬁ{lé‘ed’ : 1l:,i e,
graph 54b of the Manual, we hold = ““he ePtedhy h'i ﬁiﬁiﬁ o' them

* "that_a court-martial ‘has the uﬁre- . .. the mechanigs, gffeb,tmmng@;hberaetua,lapres,-=
<=0 gtricted right to. call for further w1t-" . gnce.of; such. mdlv,ldll&lﬁaHTMM‘mquwes

i nesses, subject only to the law officer’s ., degree, of naivete whichiwe;are: nawilling :
e "determmatldn of “admissibility. e Yo ascribe; to, the:members.ofishe eourty It
 Ltis clear in this case that the law officer . . Is manifest, ifrom the regordithatthe oountn

" did no more._ than posslbly lndlqate how he was aware of its rlghts to.re L ana

‘_""‘mlght rulé with regard. to the, ewdence, ' tain ‘the evidetice and that i

! requested. He djd not foreclose the right, formed ‘chioice to ,“w1thdraW lFB ques

| 7 of the court to ahtain such evidence: While ' and that it had “no ObJeCtIOIl to. proceed-
.. the pour’q exEresged a dev.lxe to..see the. “ing as- we are going.” SRR o
] ;;'(\l_medlcal reports growmg ut of an observa- . In view of our. deterrmnatlon that the

L tlon of the accused followmg the. ingident, ,

- right to call additional witnesses wa
_ -the law oﬂ:‘ncer mdleated that the (:Oll‘l_l_'t was fogreclosed by the law ofﬁcer wi deeBIr? 01;

ot necessamly ent1t1¢d to have presented o ne cessar v to discuss the ° qrrectn oss Of.

| all of the hospital data compiled with re- - :
. "spect to_, the accuse d. It, would have only,' - those hsypothecated“ ru‘lmgs on ev1dence not .

'?f‘been . ;,’phorlze d to_examine the reports. ._ offered T

" insofar as they. m1ght have qualified, as an. " The, dec1swn Of the board of . revlew s
“offieial record or busmess entry exceptlon' aﬂ‘irmed e T et

”-,‘:.to the hearsay rule. Probably the nature of . Note, The Salley opnuon 1ndlcates the da,nger of the
" the data could only have been quahﬁed ‘ “law officer’s’ making advanice, hypothetieal rolings. 'on

4the B.dImBSlblllty of - the requested. evidence.. -Also; “in
. Salley, the president: spoke in the name qf the court”
If-an ‘individudl member should Express’ s’ de d{i' for
furthé? festitiony the law officer should, if. .ﬁﬁere iviah
objection. by. any other member of the:couxt, have: the
membels deqnde $he. questuon—;by ma]OI‘ltry‘ AQLEi¥ e 1f 5.

p uf uhder' ‘thie © latter exception ThlB would

{.‘ i i: _i'\:‘

i ,ﬁ#ﬁm’“; livt-! STIPU]:JJ.‘{::['IONSS Izz;ﬁ:‘h: :

gmge%dumgutha rtnial, i WG
. d. to -continue %*” !
%M a.-;’

galuchN{A!t 52(0),:
“#'See DA Pam 27-172," “Evi

"3 Bird vi United Statés] 180"1
Strtas, %52 F 20 49 (bth “Clr.’ 19}5&):

e 'ﬁ;m o &ﬁﬁfﬁl‘i‘eﬁ’l’iﬁﬁ’cﬁﬂ ei’feéb it ‘be‘ acctﬁrded _
v S Ty ater. BeitthRevilerob for fhe'reason’ ‘that the mem-
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bers might otherwise—and illegally—draw an
-additional inference as to the use to be given
the evidence admitted, An illustration is the
effect to be given evidence of prior acts of mis-
-conduct by the accused, received in evidence
solely to show that the accused had a particular
state of mind. The court members could logi-
cally—but improperly—reason from that. evi-
dence that because the accused is a bad man he
probably committed the- crime. changed; : .

“Instructions” also may-emphasize that great -

—instead of limited-—weight. i to. be- giveh: to

certain-evidence. Thus;avidence of. the ‘ateiled’s
good character; especially-in:a charge invdlying . .

moral turpitude;, ma-’y;inﬂiea’te -his- i‘mno;:eliuc‘e.?j4

Depending on the importince of the paitici-

lar class of evi

£

laid down ks to’ When'“limiting” instrugtions

must be given: W‘ffﬁb@'ﬁ-'i‘@q‘q@gﬁ and ‘When they
must be given only ‘on Féquést. Even When ot
Hould

required, suq:ibponte; the '=1awfl officer -

e !

A

* United ‘Stafes v. Phillips, 3 USCMA 137, 11 CMR 187 (1958),

disoussed intPA Pamr.27-172, “Eyldence” (1962), ab p; 66y ¥ A

¥ United. States. v, Lewis, 14 USCMA 79, 33, CMR 201-(1983) ;-

United States v. Beck, 18 USCMA 568, 33 CMR 100 (1888) : United
Btates v. Hoy, 12 USCMA 564, 81 CMR. 140 (1881)-, o
MO, 1051, para. 140b; CM!' 351045, Morrls, 4 'CMR 300 {1953) :
1:0f United ‘States 'v. Borner, 4' USCMA 506, 18 CMR 62 (1968),

. Giscussed in DA Pam 27172 “Evidence”, at 212. - :.
. - Il - e H N
37 Ses ch. XI, supre, Section 1V, para. 6d. ‘
iy, " I S DR B S R R " B
U MOM, 1951, phral 188, states that the “law officer , . . should
- dfstaged 'y . thiat sush Droof ts-to e eonsiderad’ for that purpose
.only. {impeachment]: and ot for- thé ! pirpoge of establishing the
_‘truth of the matters asserted in.the stdtement.” [Emphasis supplied].
“Sbould’™ has'beer internreted as “opust”. United: States v. Zelgler,
12 USCMA 804, 81 CMR 180 (1862) ; ACM 13805, ‘Aberngthy, 24
,cmﬂ :735"4(1957)‘.‘ .. ) ) (8 W . -_1 -A i (‘ (LA . 3 .
v i UM, 1651, ‘pere.: 1886, It ‘hds "dlsc b‘é;éﬁ‘ ﬁifeé;esié_&' thet the law
- officer instruet, sua spénte, on the welght'th Be glVen the answer
. to 8 hypothetleal question, snd instruct, in hig diseretion, on the

weight to be given an opinion on an ultimate.. isgsue.- See DA Pam

27-%, “The Law Officer” (1968) app. XXVIZ, p. 164, -

* United States v. Bey, 4 USCMA 665, 10 CMR, 206 (1954), dis- |

“cussed in DA Pam 47-174, “Hvidance” (1942) at a9,

“ MCM, 1981, para. 1584} Uniited' States v Poldk, 10-USCMA‘ 13,

27 CMR 87 (1888). o R
.+ ® United States v, Phillips, 8 USCMA 187, 11 CMR. 137 (1888).
# United ‘States v. Baldwin, 10 USCMA 198, 27 CMR 267 (1869)"
Not error for law officar; to refuse- defense. raqugnted fugtrubflpn hat
<t the court finds thet ety witnesz hao falsely testifiad to‘a mata.
tlal metter; the coprt may disregard the entlre testimony -o‘!,-qufﬁ
Witness."" 8ob ldfoushidn’ Int DA Pam 27192, “Bvidénce” ( 0ez) ‘at
AR it e P e e e Llan
., # For. the, law offiopr’s Qé{ﬂ;‘s.‘ with reapect. o fAng) nstragtiong |
Towing eotinsel’s’ argumign ,'; ée ¢h. XVIL = i "
a : T A I R R VY - S A A
- WCL, Unltdl: Sfdtes™V. Willtane, 13 USCMA 204, a'.“,c_nﬂ ﬁs
4 410429, ; United Bigtds % Botmaeis 3/ UBCMAL 80, 12/0MR:%! (10f]

oL o}
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- of dvidetied “of siich
‘ 5 st‘;'ffl_xief ;%15’-‘ ar
enice, certain rules Tave heen | " tis Hethberd of thé couit from miscons =

ing 1At wHoMId Be ‘emphiasized, However, that the :

L .
PR LR SR

insyre that. the court members give a, fair ap- :
praisal to the evidence. In certain:. circum-
stances, however, it is.conceivable that defense ]

- counsel -for tectical reasons could expressly 1

waive the giving of .a sua-sponte _instruction. i
Thus a coaccused might not desire a yepetition |
of the instruction that his accomplice’s admis- |

" sions are not to be considered as evidence {

against him. . Co
. L. L. L :

. 2. Sua sponte. The following are some typ- i
ical examples of when the law officer must, !
without request, give instructions on the lim- |
ited effect to be accorded evidence which he has |
admitted, ‘They deéal generally with that type }
ch & crucial hature that in- ]
‘eotlsidersd esséntial to prevent
of thé court from misconstruing ;

Uy

[ 3!

‘paiticular” sithation in éach” trial must deter-
‘mittie Whet' Tithiting instrictions must be given |
-stid' isfonte - evidence ‘admitted ‘to show prior §
actsfof ‘migédnduet By the dccused 5 admission |
of’ accompli¢e not to be considered againgt co- }

. AcCysed; 2. effect of law officer ‘admitting ac- {
clised’s conféssion or admission in evidence;?" .

effett to be accorded prior inconsistent state- ;
‘ment¥; 28 effect to'be accorded '‘inddmissible ‘evi- |
défice used as 4 basis for an expert opinion, -

~-8,"On request. When requested, the law offi. }
cer i¢' required to give such instructions as_the |
weight to be given the uncorroborated testi- |
mony of accomplices,® and 'sex vietimg®!"and |

theeffect of evidence of the accused’s._good |
character.®? Generally, when requested, he must
give ‘instructions embodying a -éorrect state- |
ment of law and necessary for the members’ |
‘proper evaluation of the evidence, though le }
may do 8o in his:6wn words. The law officer |

..need_not, : however,: giverinstructions on mere |
. permissible inferences. not embodying a manda- |

tory rule of law.3 ... -

4, When' diVen, T so. requested, the law offi- |

wer: in hig;concluding: charge 3¢ 't the court |
smembetsishould: repéat - his ‘previous instru¢-
JMons on thevatfect to.be given certiin eviderce. :
Absent; & request, his failure to.so" instruct §
‘would, not be.error,s although it is concéivable ]

400 ‘10w |




I that in some circumstances the particular-evi-
dence would be of such a vital nature that the
law officet’s' failure to repeat an instruction at
t  the elose of the. case, even- absent & request,
 would be-error and preJud1c1al

"~ On the other hand, assuming the. accused has
a right to the requested 1nstruct10n, it might

Section VI. PARAGRAPH bde, VIEWS AND INSPE(’)'1);[.0:@]»3rjz

be nonprejudittdl’error ot the law officer to
refide t4'@ive’ thie instructioh whén it concerns
a relatively Midr Pointi'when he has previ-
ously instrycted: thei memhers-at the time of
the ‘admission! of ‘thet évideticd,) and where his
concluding chiatge would: If.ls1 rendered less’ ¢on-

. . [ i il
cise thereby. = = al et Tend e
‘*I ettt "fw

1 h TR O

For the procedure to be followed, see paragraph bde; Masiual Foif =

7 Courts-Martlal 1961. The law officer may, in the exercise of his discrétion ~’\f

. permit the court personnel to. view the scene of the alleged offense or of , .
.- any other pertment place 3 A view is Justlﬁed howeVer, only in the excep- =
L ; tional . case where it is necessary for the court: members to- understand th
o ev1dence befqre it. Thus it is not error for the law. oﬁicer to refuse a defen_.s jra:’
. request for a view,.where photographs and sketches in evidence adequately.
L . described the premises,’? Although the Manual states that the viewing of oo

.. & scene is not “evidence,” the label wouid seem;. tq be .immaterial, .as.. _
undoubtedly the court members consider it as, sueh % In any.event, an . o
o unauthorlzed view of the premises by a member Wlll be treated agifhe 1. .-,
‘had, Wrongfully consulted evidence not recelved in open court. o :

section VIL PARAGRAPH 53k, MCM, 1931 EX‘PLANATION OF
“  RIGHTS OF THE: AGCUS‘ED* Ao b

1 General The law. ofﬁcer (or pres1dent of
the gpecial court-martial) must exp]am to the
accused his rights when the record of trial
" ghows that he does not understand them.!

M MCM, 1051, pare. 5de.

7 United States v. Borner, nupra. note 35.

"®Supra note 86.

" Gomment of Justies Cardoza in Bnyder v. Massechusetts, 241
U.S. 9T (1984): The “inevitable effect ”* of a view *la that of evi-
dence no matter what label the judge may choose to give it In
United States v, Wolfe, infra note 40, the Court of Military Abpenls
did not decide if a view was “evidence.”

40 Unpited States v. Wolfe, 8 USCMA 247, 24 CMR 57 (1867)
Defense counsel who at time must have known of the unauthorized
view, was estopped from objecting to it for the first tima after
announcement_ of the sentence,

4 MCM, 1981, para. G3h.

©d, pars. 48f, but see United States v. Endsloy.

“'MCM, 1951, pera. 70; ch, XIV, supra.

% MCM, 1981, Dars. 68¢; ch. XIII, supra. :

4 MCM, 1051, pera. B3k, 140q, 140b; ch.. XI, supra.

# MCM, 1961, para. (8k, 1dBe, 140b; MCM, 1051, app. 84, pD.
509, 518, 814, 516, Gendral ddvlee ls sufflclent. The law officor need
not glve advance rulings on the possible scope of Particular’ phases
of cross-examination. Ses United’ Statas v. Wannenwetech, 12 US-
OMA 64, B0 OMR 64 (19605,

“ HCM 1951 LAr&. Bl!(l) {b); ACM 11220, Gudobba, 20 CMR 864
(1060},

"Unitqd Bt.t.u A\ Endsley. 10 UﬁCMA 26}. 27 CMR 828 (IDED)

;AGO 10004

om Dbyons o
Certaw Ing;hési,’ however, are conmdered 80
fundamental that the Manual requires them to
be explained ‘t6 the accused wunless the record
of trial affirmatiyely shows that the accused
understar}ds\ them. This: is so even though de-
fense co,unsel is. 1mt1ally required by the Man-
ual to eigplami,to the accused all his rights.4
Some. of the,. baslc rights are the accused’s
rlght tq Pl?%?? hot, guilty; ¢ to make a motion
based on the. statute.of limitations ; 4 to testify
both .on. the mvoluntary nature of a purported

' confesslqn,r 6 and on the merits; 4 to assistance

of counsel with qualifications equivalent to trial
counsel il

“Prodedure.” A statement by defense
ceuﬂseP thalt'the” has advised accused of his
particulad! #ight should normally obviate the
giving ‘9f-any irigtruction.s If it becomes neces-
sary’ ‘6%‘6\76?* ‘to ‘advise the accused of his
righta;; ”dhé‘ @dvice ‘should be given out of the
heagitig o ite ‘Hembers of the court-martial,
In ity ,s"‘ﬁf‘ﬁg' “the hémbers’ attention will not
be* c&ll@& ﬁﬁeéessanly and prejudicially, to
the h:eéhﬁéd's i;ﬁﬂure to assert the right. '

Y
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, Illuatmtwe Case . . |
Umted States v.: Emdsley, 10 USCMA 255
- 27 CMR 320 (19569)

After the prosecution had rested its ca.se, ‘the
defenge counsel stated to the law officer that
he had advised, the accused of his- testlmomal
rlghts, and tha.t the latter w1shed ta rexpam

court again adv:sed the accused of hxs r éid‘{ b ihmltﬁ 4 0, those; cases, where 1o showing-

‘has been: made, or a showing which the
SOl oty dffidt’ ihd§ 'to-be'inadequate has been
a1 g e d that the
SEEET Tyﬂfin!ﬁui‘ffféd "és?

“uging the detailed a;dwce sﬁg'gested( 1%1”ﬁ‘p‘1§

of the acéis y‘ 1’{&*1 e
ever, “The!pi'oéédﬁ‘i"‘ BEGIbW
‘officer in!tha" Btttk
hold-over il & Bl
was not r‘ép'r"éé@ﬁ%&' ’bﬁf Q)‘J'

would b@%ﬂo’ﬁ&ﬁfy é?d#ifsbd .of

:sary and undesirable under the system
. 'de\qelopiedf fgpder,the fniform Code.
“When ' the accused is represented by

o qual;ﬁ;ad \eoungel, there . should .be dittle

e _nee‘d {for thq ]aw ofﬁcer to adv1se hlm re-,

dr s m )d*’

Do

-“his rightgs' B
. We regard the: f)l‘bcedure af ‘unneces- 7

S -v-! .;“.=_ .

..garding his fundamental rights since any: '5
- qualified counsel should be fully aware of. §
. ,hig.obligation tp render advice to-his elient,, |

s

in;thig regard. Undoubtedly, if the defense: . §
counsel announces: that., the. accused. hag - |
¢en so advised, there would appear .to be .}
'6"“‘hecesslty for ‘any action’ by the law
yficer. Th' this regard affirmative action . 4
y. the law officér would ordinarily be

o ahcu‘ged hag'been adequate- - |
6 hig fuﬁdamental right = {
'V‘tes*tify "6 "th t itséé’c‘ify . In any- §
s Giicdy feel 1mpelled - 3

t-tc‘ﬂmfc‘rnﬁilﬂ}ﬂa ’adhilé‘éﬁ’ iy regard, we. - |

?é]id‘fu e bé: ﬁ iy 'Beﬁtter practice to.: 4

1 ieal detesd! obiimsél tovthe: en
5 "’quire acccrdin““guly ur 1:0

ticn we take occaﬁlon t cilltlclze the

3 -*étatément i ‘barag'raﬁh 53K 5 the Man- - |

" ual, supra, that such explanation be given

i to the accuged: “in open: tpurt,” sinee: such - 'f
- "a-procedure might result in emphasizing

.the accused’s failure to testify in'the minds '

wof the court-martlal memberg.’? e




s i ": R 0 v " E‘ 1 A
S ,;sufﬂclency of th,e prpsecution 9.case, Unhke motlo;t‘xs 11_1 Jba. WhICh do’ acf'
.-, .. the allegations; but set:up new:matter in’ bar of trial

La ‘motion based i)

. the evidence: negessatily dénies at least one essentlal element of the cha.rg*é‘
by attacking sufficiency -of ‘the .evidence in. 'support theredf The. three '
;. -principal ;‘motions’ based on the evidence are a (1) motion: for a findihg

i
T IR
;' ¥

aSectlnn I

1. General A mo’t‘.lon fdr ﬂndlng of not gullty
is the procedural: device whereby: the -defense
may test the legal sufficiency of the prosecu-
tion’s evidence. It is similar to the Federal
motion for judgment of acquittal;?-allowing the
Fedsral judge:in.an appropriate case to: enter'
an-gequittal for the apcused 8.

2. When. made. As undﬁr theiFederalaepro—
cedure, the motion.may ibe made at:the.end
of .the prosecutlon 8:2A8E, tafte,r ,tha»dm‘iensec has
rested, or.at. both timess - a}d“f! v hun lr*

Hg LAY HI .

‘3. By whom Although, ma,mw?igm jitly
is made by the defense, it would;,gggmﬂgmge]y

' ‘*:*‘ai ALY 1%1115!!9\)
1 8ee chs XI, J[III lupra ) ’
¥'Ped. R ‘Oeim. P 20a, ' -

% In-many states. the judas: doel’not‘havo ﬂ;e mmmmmwn - iefiber m
1

Federal judﬁa to grant o diveatsd verdje 519 iﬂgm
Dilemis '6f the Directed Aciulital; 35 i “Rm&g
“MOM; 1951, pare. Tld.: .01 T el ‘3“99?*"’”‘,;,"
5-4bid, Quaere: Is it nroper fon. a: ]p.w Lofpe 1l b
with kitiitiese” by oftéring’ sua ‘sponts, to m‘ﬁ’ﬁ{uéo lg m i T
ing of not gullty unless the prosecution can uﬂen i lmde

which it inadvertently ovar]ooked -
« MOM, '198},- pdéii 87861 I _-I-l

¢ HOMT; Axta, L) BhQek Loy gyl ol
ot 2 v Sl S S

1 Bae L] USGHA 228, 288, 26 CMR &, 18.

sy
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of not gnilty, (2)-motion raising the “defensa” o.f res judicata, (8) motlon
raiging ,thq q,uestl,on of accused’s samty e g i

_H m%% Hi

~.

PARAGRAPH 71d MCM 1951, MO’I‘ION FOR A FINMN’G OF NoT GU’ILTY’ _‘

proper for 'the ’,lau‘f o*ﬂ‘ICeﬂ e the' “fhierest of
justice, < to: himgelf reniqr Buch a m(ﬂ;ion on
behalf, of the. defqpsg. : :

4, Proce %;‘e ‘% r,l,lling 4. Geneéral.,  Unlike
opal

‘.cr{rihan ,

Lp § d
‘gmpti,n fp; it us g the motion is ,sumept
‘to.the obije b- X ;gnymcourt member.® If.an
.objsction’ i§ 'ﬁ\ the court, members in
=T e E
1y 2l ‘_: | dg the rulmg by ma;orlty
t«v g, Hiten ggq a.dg ermmatlon agamst
i A

r to intelligently obJect

&fzﬁjﬁse anc'l the standard of
10 (ﬂ]f Martreni L — i

T30

oﬁ!w (»,} P
WA‘ W %ﬂ« ]}abn court Because the law

flifdvenibeen-stated that this iticludes
hab e hets of thie cases he o8y in
fifisbaogument; -beeause the: members

g&ﬁ@‘!ﬁm&, “the triers of the fact sngd,”
- Heid.
: is“‘#ﬂl‘hﬁ’tﬁ%@‘dﬂ(‘%hht} the only legal’ qifbbti&ﬁ ‘b

the members

wyd

177

e law ofﬁcers ruling .

u at,. ﬁrst be instructed on “the:

biect to.objection by any
sed°§has a right to preben@ his
et of, the . motion, in/‘open -

\ 16w sas - well.".10 In.thig: res’péct 1t :

o ‘decide is the legal suﬂﬁmency |




of the evidensd,*within the legal framework
ofi"’tlwer«l'aw ‘officer!s .instructions. To preclude
“the .defense drguing extraheous facts of cases
holding . incorrect law, the law officer in an
.appropriate case might be well advised first,

Jdn .an out-of-court hearing to hear the defense .
argument on the law, and settle it then and
there. The law officer. could then restnct the .

subsequent open “court arglfment to the ques-

-tion -of. the - legal -sufficiency of the-evidence:
within his predetermmed versmn of the Iaw _

of the case,

o Stwnda,rd of proof. If there is any. sub;-.,.;,

stantlal evidence whiich; together with " all
‘proper inferences to be drawn. thérefrom and
all applmable prgsumnt;ons, reasonably tends‘
to estabhsh £yer
charged or n ﬁﬁed
which the, § Ot
not be gra v

i

In Federw] critminal: procedure,’® -as well as

tplﬁ%ﬁl%%‘; the detense, evidence—con-

tradn eting .on, I uttmg the prosecution evi-
-_ﬁdengwpgey ﬁmt#be conmdered

7 TMBJMMIQ' “The ‘éort in its dlscre-

tlon may defer action on any such miotion .
nd}}pe@hit or réquire the trial counsel to re-
%‘“’fﬁsi‘ tﬁe proSecqtlon and to pro-
1la 1 VIdence "8 Tt i presumed
f‘r‘cmfrt“ means -either the law
dee‘ mé’mbers of the court.” ty In
“ MC s j fil amEEt::hasis{eep lied]. This anachronism
' “Whidh Dﬁﬂ% tﬁg&ﬁméihe Pl"laiw bificer l;!rghm granting a métion

dirested to the: m{jmﬁpa] oftense, leaving the {lessen :inclyded offense
in lssue mny conﬂlct wlth Artlolg 52(c), which has no such limi-

taiﬂo g i Aot {th Aotjon,  There.appeard- to-be no
auch reatrio q:i( n, Buadeial: rim} | procedure. . °
i O ARt PRI @0‘@ WAL 081 )1 bk woe Linden i Unitkd
,{Bt&tﬂﬂ B I} E T SEoat i
mu‘“f«?’ﬁm% ’,@]%11;1#8; 81 (D.C, 1959) _
" Oap DATPank BT ﬁm&‘ei@t?udﬂ&) ]hhra B1g, o

oY MOM, 168, me{ﬂ% ihpglsaslmplied] izeee dlio’ 4, par,

_E4h making it the n 9 court” to . require trial
Vigouhdal * il;?d’ reide ]l’ 4 ?ﬂe%aﬁm? ﬁloﬁt}ﬁ'&& witnehabh; of 't mekd an.

'—:inmttsamn 1 oxithssoviowt s Mepgering: pid mmduqmu a&dl-

JHonal w

: “.!“ “Uﬂitdﬂf’sm“ SR "9 ﬁé{JMAJzH Ji-Higs &t (1957).
1 37:8peUited jBEaban . Halfed) wwsmmmoﬁ putEMB oF cceos,
e g nch X " Wl ar

{ﬂi e on L{Vhs ﬁ” Ji#f}”f“ﬂihr ol

s 3de ﬁoi'uneht i _
i ton sl ol wioahiosb. o) HEARG G

178

Bl

‘glement of ‘the foensel;‘,
L. any spec%ﬁcatwn to .
18 dwected the motion will |

" igounsel’s | sugg"estioh defense counsel made a
- motioh “for a ﬁn‘dlng of ‘not guilty. The law)
s officer admitted that theré was ihsufficient evisf
" dénce; but deferred’ ruling on the motion and
' ‘declared ‘a‘‘continusdnce ‘in'the trial,
Won “+ " which time he advised trial counsel’s superiors;
Thls test: hasxbeen held not to requ1re proof
of each'elemgnt.beyond a reasonable doubtiz: .

. witness testified against the accused..
- Opmwn Case dlsmlsqed,,

trial the only w1tness, ‘who was a partner in

" 'gvidence’ presented m epefl court to Justlfy,

“ begh Bfintéut 4o, aHyaie, at the Govern

});jy;

members properly -could require the prosecud
tion to produce more Government evidencd
provided the evidence already introduced 'wtiﬁ
not ambiguous or uncertain. To do so would
compromise their required standard of impar:
tiality.!8 1

Illustmtwe Case
* United States'V. Kennedy, 8 USCMA 251,
24 CMR. 61 (1957) .

_The accused was convicted of sodomy. At the

the alleged offense, confirmed the prosecutor’s
pretrial suspicion that he would refuse to testi
fy. The w1tness wag then excused and, at tr1a_

durlng*

that he would ‘grant a prosecution request for g
5-day cohtinuance, presuimably to allow pres
sure to be brought upon the reluctant witness,
A b5-day. continuanee . was-. requested - . and]
granted. Pressure was brought to bear, and the]

We have noe reason: to dlsag'ree W1th the
principle that s law officer is not a mere
. figureheadi and-that -he:has diseretion to
- grant a continuance .or: permit -a- party: o
reopen a casé and  presént . further evi-
dence. But we do insist that a reasonable
showing’ to'support either action inist be
-miade in court with & reporter present,; in?
the presence ‘of 'the-accused and hig couns
sel, and without the aid:'6f interlopers.*
This record is completely devoid of any

Ypitd

" a contintiance:

Certainly when trial coungel, who had
ample time to prepare hik cage, joihed in
:the-motien -for dismissaly it should. have

ment could not proceed unless.the: recalcu
‘trafﬂ%lu ST .L! g uﬁ,s dercgq nt01 cha;l

Feuen th»lﬁbﬁ ery orallyy ey \'i‘\i-“-'

The foregomg actlon' .by,themlaw ofﬁcer”"
_4,){1‘.‘3‘! not 1n keeglnfg jth thfe rq]e ofs judge, - 4
“andif IBHVJ-OI'ﬂt,lVé of. ,panagmaph 391, of tie‘ n

FLOH B A £ 08

ak

AGO o004 |
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.. - Manual for Courts-Martial, United States,
: 1951, In spelling-out hls dutles, ;th § seci;;tgn
Btates . ORI jm“,f e

“The law, oﬁicer is’ re.':;ponslb]ﬁ?t for, J‘thﬁqm
fair and orderly .conduct of the: proceed..:

. ings in-accordince-with. law rinsalkicages. .

. - he is .appointeds” s AUFRENY N R O A
We have-alwiys: xa.ssumed that: that. pro—-

- vision“requires:a law: officerto' re: impartial

- ag between the parties, and- it -is-"iabi.'ious-

. that, -unwittingly or not, ‘the presiding -
‘. - offieial in.-‘this ‘case became an-interested
;.. party. for the Government. That is not the
L behaviorof a fair and impartial judge. His
| duty is to ‘resolve-the case before him and
not- to become: & zealot for ‘law enforCe-"
i ment I

. 5. Effectot ruling. ‘g, General, It finally sus-
] tamed the ruling' !results m an acqulttal 1 If

Lo General “The defense of res Judlcata is

.. based on the rule that any issue.of fact of law
~put-in issue and ﬁnally determined by a court
«0f compebent Jurlsdmtmn cannot be dlsputed
~ between the same parties. in-a: subsequent’ trial
t _even if the seg:ond trial is for.another . of-
fense v B o .

1mpoi‘tant gaﬁs left ‘b‘y " th G
profect:oxf‘__ﬁ Hormr’ E??
where the O 1

qf S A R 2
mmated by a motl()» Lin bar o
be “a trml") (% A SQCQ 4.

- 1“MCIM 1051,,para Ha UCMJ A;t 62(

. ACM 4602, Wal, 3 CMR 728 (19529 pét’dqh
" ditlng Pédéralyaseh’ Yo the ‘effoct that: 'thic ‘defenfe
‘ i Apquittal mugt essumie: the- risk .of. hola%exiug‘,,t,l_md
) Qmmra Where apnolnted Qdenae couhsel puts, the ce I B
| {'starid and-thet datter isupplies the deﬂﬂen"uy ]‘niprf)tﬁ' fa' e

3 8,1k whi' nioted thar. the eage ‘was - not: * cwse‘ 50
'f, . Anbtenptuwiy onprefulioialss -, L, 1Y,

8 i:a;lumh

f oo o8 R e Wﬁ&

B MM A0 pard ML b s
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};m@mmmq o dgw.officer,. if requested. by de-
Y ERRe,

'which- are- referred ato ’she qourd: zﬁowwhléh v

-"has heen;. stated 4 1 Dee
-:;cqnvmted O =ﬁllfﬁ¢191]¢t ﬂva.dénm\aﬁhw prior,
. ‘ervoneous: denjal: of & mobmndér“af%hﬁing: wof

o the, po;gihﬂity of {nadequats. repreoentﬂqlbn? Tn: MeCy 'q{s @gwragmw o

L |y, M For am exkiausting ; and mulltntsﬁwﬁsﬁinn ;i;:hi?ﬂgbmmm .

-the:nption is. denied; the trial.proceeds. on the
me;;&lt%mwms final, sinstructions:to the court

g}muldk zfemmd the members of

em@;w a,ll ﬂgvorable
%;sgv%n e\z;ldence '(2)

ok :Eﬁeﬂt},qf p

not- ;gmlﬁy g rendéred nonpﬂéiiﬁilidi Ty Witis,
fustainivg
~ the motlon 11: has been held tha‘t aﬂhe mubsequent

testimonial admissions of the accqsed”feﬂdﬂ%d

the error nonprejudlclal 20

Sectlon IT. PARAGRAPH 71b MCM 1951 RES J‘UDICATA21

Supremé Coy :ﬁﬁ ;ev‘é tpal appllcatlon of ‘the
“direhdy’ acoeptelicivil (a8 distlng'ulshed from
erimingl)..doctying of -rey 5’tid1cata "“A cause of
actiohyoriessdugiiadaniiliindt be relitigated, nor
wilbmnyiledgeigialnfssie sdetermined therein be
mmmﬂﬁtm Yugtne! orany other cause of
adtiop betvidhtpthe same parties.” If “another
of -ackion’’. ig i yolved, then the cause is
Jhe tarm “collateral. estpp-
broader deﬁmtmn of

athp mwmer jeopardy” m‘otbetmn
'b%ﬁiﬁ}h ‘time when’ one. cl*imlg,ng,l‘ et
_"miﬁ i‘esult in only Gha»pl‘oﬁécu.

a apparent that< sprs;\e @ﬂdl—
Qi _' “needed. to. protegt.ithe.ac-
at the: sunwareanted: &m fiient
fpom suctessive: proRet] for
é;;@m;rﬁteehmcally separate o;l!enﬂesa
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But. before. applying the more narrow doc-
trine“of collateral ostoppel; it was first neces-

- BAry to determine if the broader ¢ivil doctrine
. of res Tudicata applied to eriminal’ proceedings,
In 1916 the United States-Supreme Court de-

- cided. that it did in the landmark ‘case of
United: States v. Oppenhecmer ® At the first
‘trial, in Oppenheimer, the accused had made a
- plea in-bar of. trial, based on the statute.of
.-limitations. The facts ‘were. not in issue.and
the plea was sustained, albeit on an erroneous
conception of the law. When the accused was
' reindicted for the same offense, he successfully
interposed. the former -judgment by another
-plea in “bar::Under -thei Government -Appeals.
~Act#. the ‘Government: appealed the second
judgment “of acquittgl directly :to the United
) States Supreme Court, arguing that there had
. bgen no, ‘“jeopardy”. because there had .never
been any,“trml” -on- the merits; that -is,. that
judgment -entered upon: the sustalnmg of a
- mere plea in bar did not come within the pro-

tection of the Fifth Amendment, Mr, Just1ce ..

Holmes concluded that just because the jeop-
_ardy’ provismn ‘wag expressly spelled out In
the Fifth Amendment did ‘not mean’ that it
_excluded any other protection of the Fifth
.Amenament such as the apphcatlon to crim-
"inal proceedmgs of the preexlstmg c1v11 doc-
'trme of res’ Judicata ‘

A

- It, cannot be that the safeguards of the
person, go. often :and so rightfully ‘men--
tloned thh 80me reverence, are less.than.
those that protect from a liability. in debt.

;By thus a(.loptmg the broad civil. gambit of
“res jndic htd, Oppenheinier operied. the way for
‘ subsequent ,’E’e Igral.. dédj sions 28 holdm@ the inh-
_cluded doctrine ofcdﬁﬁter&’l ‘astoppel operative
-against the (J:} W@ trialsifor. different
‘oﬁ‘enses Co r qes m;was Mingt. rvecog-

nized in theg oy g Lo
fon,% wherem 117e: a‘%gﬁ&% %ﬁ%ﬁmfeﬁmt..
“and law decided. iny g, Sougnt)

gfense were blndinmunomst

TR }‘“ fﬂ‘* 1’!‘&;4‘% wl.j‘

1 Unto Btates . Oppahheimé 24t fmgf gg’g*S&‘gﬁsmmmm '

.. a8 UG & 9781, L3 T OTE g
a "Sng SQalforl v Unlted Stntea 832 U g’{?
* ditad’ thareln;' hx
Lr. A8 p,m,,gm 'I';O) aoa, 302 11843)
’* HGH. 949 pa‘rn 124,
g Ul:itod! Nt
(HNM)#- LI I

i

mﬁd’&% "
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subsequent trial for a different offénse.. Accord-g-
ingly, the 1949' Manual for Courts-Martlal 278
included the rule as it now stands m the 196.
Manual for: Courts-Martial -

2. Issue of law or: fact. The: present Manua] ]
rule ‘applies the doctrine to “any issue of fact§
or law”, These words, therefore, seem to make}
no distinction, in-the. application: of the rule,
between: legal or fartual issues.:There is, how-4
ever, language in a 1954 decigion -of: the Unit
States .Court of Military. Appeals to indie
that..doctrine did - not. apply. “to. an.. unmix
question of law".z28 Nevertheless examination |
of this decision discloses’ that nothing more;
than a‘pure Questmn of law,. was involved, and]
that. despite. thigi the' doctrlne of res judica
was apphed to protect the accused. This, result,
is in accord ,with the parent case of i!mt :
.Statés A l;é)menhezmer, which after all,

>_;1tsel§ cohcerned with: an unmlxed questlon 4
law, because the facts _were not d1sputed in g
:'that £hse; and hence there was no issue of §
'cred1b1hty Beamng in mlnd tha.t the. reason |
‘;’apijl!ymg res Judlcata to" cr1m1nal cases 15;
_prevent. unwarranted harassment of an ac-,)
csed, it should not matter- whether this s §
accomplrshed by. giving ﬁnal:ty to a declswn 1
: of law or adecision of fact SRS ."5 '

Quaere What is the same questlon of fact or |
law ?. Suppose that a first trial for offensé: A,
.the, defensg successfully objected: to:the admis- §
sion, of 8 ..confession to offenses:A .and B by 1
:producmg ev1dence in-conflict with the -prose- §
cution. ev1dence tendlng to show that the single |
confessmn was. legally obtamed The law offi- }
cer's’ decision., therefore, was' 8. factual one. }
'After an acquittal of offense A; besed o the ]
insufficiency’ of the- prosecutlons evidence of |
guilt, the accused is' tried/for offénse B—at ;
least a technjcally: different oﬁ’ense, and there- §
fore w1thout the protectlon of “former jeop- !
ardy, ’T At thlS‘ gecy Al the’ prosecution in- §

Jiic e;;dmg to show' that the |
ag: obtained legally; the accused |
s sibility of . this. confession |

g s tha;t the same issue had'been 3
Ide Adn h1s favor at the trial for offense. A. ]
unoes @tﬁllwoﬁ new: evidence: at'the second |
’ti"ibi* H @e iostion of admissibility, of the |
con esalon 8. deﬁefrent questmn of £act? The j
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. act). AlthOIJgh

-answer to this-question will depend, .probably,
_on the extent to. which the appellate agencies
wish to. estop the Government, If estoppel were
to be based on mere lack of diligence and the
prosecutlon could show that it was not negli-
gent in’ fallmg to. discover ‘the ' new ev1dence
‘at the first tnal then it is concelvable that &t

second trial might be held a dzﬁ“erent quesbl_on.
On the ‘other hand, it may well ]',)e th,at ‘miore
| effect should be given to a Jury verdm than to
I the mterlocutory rullng of a Judlclal 0 b

. Hlustrative Case’
Umted States v; Hooten,; 12 USGMA B39,
30, CMR 389:(1961):

"‘a,chult}ccd by a

PR TE L :éf”?

'The' accused - was' 1mti5,11y'
'j special cour’t-rnnrtial of W [fods’ check of-
“fenses, the’ acqulttal being 8" on hls testl-
‘mony that he had" g'iVérl a' {\'émrﬁan some money
to depont before ‘he wrote the chéck and aiso
‘being based on the Womai's test1mony that she
had réceived thie Tigntioned sum, but fbrgot to
deposit it. Aftér the acquittal, apparently, it
was revealed to the Government that the wom-
an had been urged succelsfully by’ the accuged
“to perjure hersélf at the trlal that the accused
had not given her any “such sum of money
- Accordingly, the accused was charged at a
general court-martial with (1) perjured testi-
mony that he gave money to be’ deposwed (2)
that he conspired to have the’ ‘woman per;ure
’herself (the’ perJury bemg alleged as ‘the’ ove;rt
‘the’ ''defénse “asherted 'tes
judicata, hé was convnct dtof. both char ds. Th
board of review! dlSa’iﬁpl{oWﬂ ﬁht‘ aﬁcﬁsé
viction for pet‘;ur Soput’ a‘mﬁr
tion of the ¢dhapiracy *cha,i‘dé ‘*‘fﬁ @f

*his ‘convictions’ ‘on Bo‘t’h‘ -cor
to the Court of Mﬂitaw j?;. AL S

,Oznmon Both chargcs; diﬁmiemd&iif@h

check charges resu]ted fmm ng ..
.;that of the woman. . Therefore; hes

"4 United: St.ates v.. Oppenhelm‘e &umrﬁbliﬁw ‘m

- " United, States V., Simith, sikh. nn@*gﬁ*ﬂ %&?gﬁﬁ‘ %ﬂ

.. 2 8ee Dupn ¥, United Stqm, 284 ,!.LS; M
offeet to be given incomlutent ve t}dlem

Itha ‘excellont ‘gifticid of ratibhiAle’ 1) ',._.. eipitt

. Verdiote in & Federol Criminal’ Trial, 60 Cotim, L v b0 ioh0ly.,

7&\.
*
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ten did, the' court. sven mention:
: natmn ?,ﬁ pcrjury could have: he

of-histestimony cannot be attacked at a sub-
-sequentdrial | far: perjury,: United - States v.

Mantin, 5-USCM A, 846, 24 -CMR 166 (19567).

«Likewidestherconapiracy ichdrge must be set

:aside} fesvithe=everti-act:alleged is that the

swmomgn ididbestifynfalsely to the effect that the
a@cuﬂeﬂsgw;a}h@nfﬁh “gumydaf-money to- deposit.
: ..qu

1 :‘.ti'iﬁhew ,,ﬁaaf;b @Hécks charges -also
oti{the. triathfulnéss- of

zas fa;lse« im "aﬂmrml fon'a dl‘ff gt cmense

Nt "I‘h‘é“Ccur{: fof Mﬂi‘ﬂ&&‘&*'ﬂppeafs”atrea{ées‘ ‘the
-ultiniate tutfuestion” decided nt ‘the firet teikly ‘iither

thin the: gvidence in. suppoit:thenéot;:Nowhere in‘Hoo-
‘the Tact:that.fhe, subor-
3 '.BS’QW@B ﬁ ‘2t the

rst trla or that the woman '8’ tes mony tothis eﬂ’ect
“at the’ detond’ trial raised d new mslie of: fact"l‘érhaps
‘thie ‘Govertiment could Havé avoided the Tékult in Hootén
by alleging: aé the overt: act a fact ‘which- hed: ndt béen
previausly. determmed, a8, for: example, 'the- accused’
golicitation of*-the witness to ecommit perjur;y\ Whether
or not she eomplied would then have been irrelevant
to ‘the charge . _

“Put in issue and ﬂnally determmed 2 On
a purely, interlocutory décision by the judge or
the law’ officer<~guch as his sustaininga de-
fense .motion#%:or objéetion to the evidence®
‘the issue ‘of daw: or faehiis clearly pinpointed;
at a subsequent trial for & collateral offense the
defense, need.only produce. the. record. of the
first tﬁial wh:lf:h“clqarlty‘ shows the partioular
ﬁcbn]eptalo” o triotioh, ».with "the. evidence and
argument’ in aupport thereof and the preclse
rulingﬂt];}e?égn‘

PHé ‘besly §

'H%W&V‘éi‘“ﬁ ‘*‘W&tw 1Whys a8 easy to. discern.
Pre“&erxﬁiﬁtl @&tﬂw "the moment the possibility

-ofkis ifpud:el‘ﬁ ﬁgglal ‘verdict ‘motivated by a
dd8t; PERlst 4t infiopular prosecuition,® the

JUTYAORGREt: Members may have been, pre-

s&ﬂﬁ@fhwmdeﬂﬂme avidence raising a reason-

| e;exlstence of two alternatlve

g’ m i iftatifce, two menibers of a
aﬁ&emem er. couptsmartial - may - have - ac-
..wf“ ﬂh@ﬂﬁéd because -of a reasonable

;fw’!

namty ; ‘the other member.voting

#ﬂnﬁhafve found-the accused san,
f@“ drsdtiable doubt ‘s t0 whether ‘he

m;wmm;the seene of the crime (assum-

%‘%ﬁ%&n of ;alibi- was. qllo rafged.y In
889, defenses were.“put in: issue”.
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none was “determined.” % In the military cases -

upholding estoppel by verdict, ‘emphasis has
been given to' the fact that only one real de-
fense was raised;? there are no decisions as
yet on the disposition of a case where two or
more defenses are raised. In determining what
was the single, rational basis of acquittal (in
order to apply the doctrine of collateral estop-
pel by verdict,) -the United States Court of

~Military Appeals will not restrict the scope of

res judicata. Thus, in Hooten, the Government
uirged that the testlmony of the woman and the
accused - “did not ‘necessarily” . cause the ae-

--qulttal because-the defense of mistake of fact

was also raised.’ The court reJected this argu-

‘ment as a.ttributmg‘ “too narrow a scope to the
_defense of res Judwata” % and appeared to
“adopt the board of review's 1nterpretatlon that

the testimony of the woman and of the ac-
cused was “the moat reasonable explenatlon for
fa:ling to find the’ accused guilty. e

Assummg that the questlon of fact or- law
wes put in issue and determined, there still
remains the problem of whether: it has been
“finally” determined. In the case of a motion in

* bar of trial based on a pure question of law, the

‘Manusl purports to allow the convening.au-
thority to overrule the law officer.®® Possibly,

- ®'This ressoning was offered ss the basis of tha much-eriticized

-mejority opinion in Hoag v, New Jersey,: 856 T.8. 4641 (1968).

‘The four dissenting Justices correotly polntad out that only one

‘defense—luck of identlﬂcntion——tvu pruaented for' the jurya déter-
. fination, :

 Gag OM 370251 Underwood, 15 cun wr (1054) )

"'United Stltes v. Hooten, 12 USCMA 889, 80 cmn 338 (1961).

o01id, | .

"Eee the dileuaﬂion of the lanllty of MCM, 1951 para. 67f.
Clh XI, ium, seo p.luo 18 U.8.0. § 8751 ' )
-“MGM ‘1981, paka. 'T1b. [Ernpahls nuppllad]
®.4% {n United: Btates v.' Opinénkieliner] supro note 28. Neverthe-

vious.. sroblgulty, of the Menual provision yemelns to
be mulv-«r by judiolnllfudsoln ot

" Be dlavusslon | oh !&(&meﬁf jdoﬁhfdt’ A uh X% wipra.’

: 4 Bes, CM, 398490; Gbdwiki, 128. iomt eool‘(isss) hra -'
- #Cf, Unlted States: v, Nohnhimnlomommnmzcnm 90

(1961) ; compare CM 2911 Gf a quﬂﬂ“p *%%.E”B&t
B, ljui

‘eongider the ' practice of” Judip
Wheelsr, 256 F 24746 (3d7DIK 'ib

4 OM 992898, Anders, 28 qnqn»}ys AT TI I dheu-m, 13 o IV,
ch. XI, supra: The law officer hp Iy require
“n perjury ‘convistion than- reqult-e mﬁﬁs Wg %{&éoﬁ%ﬁ
‘bers copvicted on evidence thai wouldr' mrllir{;ﬁhojlbm Juff-
olenf. bul: was insufficlent under the law o QI‘B jpati;u iongs
‘hearing Wes ‘ordered. ﬂét&l] ﬁi?
- #.Cfir.;OM 898864, Wallsce, 27 CMR 808, (1688) . PHE iy m&&
al: the rvhanln: would be bound :by_.the oa.r;i of | mlmg da
that the law' officer at the first rial h

‘dencé obtained i a result of illgal seatol and’ aélaire.’ :" e
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improparU m wi-‘

therefore, the law officer’s ruling granting such }
-2 motion does not become final until the conven- |
ing authority -approves his ruling by takmg i
final action to dismiss the charge : :

leewme, in the case of a rehearing follow- }
ing initial conviction, it might be argued that |
the interlocutory rulings of the law officer at |
the first trial, and which favored the accused, §
could be asserted by the accused at the rehear- i
ing as “final” rulings in his favor, In this re- |
gpect. the Manual does provide that issues of |
law” and fact “cannot be disputed between the |
same partles ln a subsequent trial even if the
second trud 18 for another oﬂ'ense” LA '

Although the emphasized words could 1mply
that at: the rehearing the accused is entitled to: 1
.the benefit of favorable rulings at the first trial, }
the wording could be based on a desire to give |

- finality to a favorable motion in bar at a second }

trial, not technically a rehearing.® Bearing in |
mmd that the doctrine of res judicata is de- f

signed . to . prevent harassment of the accused |

by ﬁlhng in the gaps in the “former jeopardy” |
protection, the second explanatlon of the am-
blguous Manual provision seems the logical |
one A military accused is not “harassed” by a
rehearlng followmg a conviction on prima facie
‘evidence.®®  The rehearing is apparently . no
more than a continuation of the first pro-
ceedmg and is ordered to protect the rights |
of the accused. Thus it would seem that the

law officer at the rehearing should not be bound
by the evidentiary rulings of the law officer at

‘the: ﬁrst trial.® The same rationale should ap-

ply to mistrials, A fair indication that res
judicata will not apply to a normal rehearmg
situation is the treatment of the trial “law of
the case”, as applied to the law officer’s instrue-
tiong on the general issue. These 1nstructlons
are the result of declslons on interlocutory
questions and thus are b1nd1ng on the court
membets. But if the ¢ourt-members, in defiance
iof.the iricorvect: law givén them by law officers
ishouild-conivict :he: accuséﬂ* “the dppellate court
will stipporttife trial judlclary by ordering a
rehe&ring, at the rehearmg, however, the in-
correct instpuctions favoring the accused need
not be sdhered to; 2 rather, under the appellate
JawiofAhe oase, the law officer at the rehearing
mq%follgw the correct law in hls instructmns
opsrulinggAs.: . oo
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-4, “By a court of competent jurisdietion.
_The -only question here is whether::eerfain
~minor courts such as a summary court-martial
or an equwa]ent civilian court such; as:a: jugtice
of the peace, is a “court of competent, junlsdic-
_tion”, Since, in such proceedings, thene;g},gqn-
erally no formal record of trial.. upon Which 1o
.decide if the issue were raised, and! beqaugg the
' court itself may be a. lgyman withoyt; 2y, 8 siib-
Astantlgl knqwledge of the law, more likggy tba.n
not ‘stich ‘a court would fiot be:“a qguut;oﬁ,ggm-
petent jurisdiction”. A court of record on' the
“other hahd, should be a “coui"t 8170 ':&nge ent
“jurisdiction” even for the pu;r dse 0 dfhg
t;he issue of 1ts lack of Jurlsdlc {oh A
PR ‘t . TEr ,'..J:- ';i‘nl‘ F
5. Betweeh the sameé partlés. Smue the ba-s'ls
.gof the estoppel is the prevetrtlonfof dﬁe%p‘ﬁrbicu-
-lar government’s: Harashmenﬂ of:the idocised by

[

“trials for separate joffefises) At-starids t¢ redson

: that! another: governmenti$hould' nét be’ penal-
1zed for failing ‘to act ’Whemft ‘ditl niot{ have its
-day in’cotirt,' Thus;' at ledst as’lonyg dsiformer

Jeopardy does not apply vig-f-vig' federal and

FE B

- “MGM 1851, para. ﬂﬂb

& Hee cases cited in United Rtates v. Kldd 13 USCMA 184, 188,

'35 CMR 184, 188 (1962).
"4t ’Racognizing ‘the. fallacy of the reasoning behind the rule; Tli-
nofs in the recodification of its stitutes has expmessly exoludad such
a rule Hee. “Proceedinza before A.B.A, Sectlon of Gi‘lminai Law,

’ St Louls, Moy, Aucuat 'T-ll) 1961.” p. 10,

T United Statea: v Kidd, supra nota 46. 1n his’ qnneurﬂng opinion

: Chief’ Judge Quinn utated that ‘the tmie basia ut thb deciaion ‘was
 ‘res " judichta. -

@ United States v. Mmsh 18 UBCMA 252 32 UME 252 (1962)
# Supra nute 48, The court, d,ld nut even mentiun Kidfl " decided
shorély bifore Marik., The: basld of lts holding.was a! questionable
interpretation of -the Jeglslative intent: ‘Behlnd VEME,Aks; 17, de-
ﬁnins the urime o{1haip¢ qn -BpeEseORY aftgr gha \!eet

: nlseaéec ML, chi X1, .up' ‘ i
® United States v. Sinith, 4 stcMA a’éé
aesdy, . EIENE ks Y
2 The doctrine of mutuslity of: qstonmI ;dq» qu,w ,d!t lxt.m the
erbminnl, 88 dlatinguished from the dlvil, appliestion ‘of - ru “Judivate,
ifor 't do 8o Probubly would uneonstitutlonBlty: dapilysi abiticused

of his VIth Amendment rights to jury trlal and.the ¢
‘ot witrisises, See Unitad” States v.' De 'Ahgelol ‘1sh-'p r&gﬁ‘?}s‘%d

.Pir. 1048). In gertain.cases, howaver, which,ideal: with ;hjﬂﬁﬁwmi-

the Government ia allowed to Introduge as evl epce o,
‘mination adverse to the adcused—usually T “thie’ Porid g;)f%é ﬂ‘{‘sm
.convietion. Thug; In ittial tor being 8 departdd; alian Usgally 1oikhe
United  States, the Government lstally could: int.ropl ) mﬁ
“irlal .ohowing the Mouaad's ‘breblous’ convlctlon ﬁ‘t‘q lﬁﬁ ﬂ:ﬁ

wehereln: 16 wag; shown that: acsused’s clatm - of! tigenhip. T iin

wad Jecided ndversely, to the acousgd. Unlted, Btaten.y, Ran f
“i%p 'F. ‘Supp. d:‘; (&P, calle, 108b), “The aEcused Tn’ su,e{?}éﬁsig.
thoweyer, s, allowed: to dlsputes’ this - dvidence. ‘Thi i’ ri‘ﬁbwmie
uanual may. be jn srror wherq t prsn]udqar tha qng}zsp’r,k fgmn
nﬂac‘klnﬂin pr?or comfl Eion for fragu ulent sepnr,ation MG 1951,
phraL LY, T LN poE AP AG

t, ,.'s
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shatesbrials, neither will res judicata. For in-

,stange;re state:acquittal because of alibi will

xnobwpm,eoludevtha federal:prosecutor from: prov-

ing: the-aocusédls. presence at the scene of the.
Y .'f**fr-l m; 2 b :

i‘&*&hbéd“ departure from ‘the
rét of y ‘}) ies has beeti in
aréao (i "éé'fff’ it By j'b"int 8ﬁ’en&ers
) g “}YT 3 é'“ g; 1845 (PEB ottt ity Vermcts,
jfdi“"%% ei"aﬁaéﬁre‘m‘% hdid ¥ that
’ tﬂﬁ--‘h‘tzaﬁi‘ﬂtiﬂ the theited ﬁf‘f?fﬁé df‘ two . sole
cotis Splrg! f"tbtré 8" theé’ siibsé hé*ﬁf: ﬁ ' {
Gthrae PR’ Uﬂit d “Gtatds 'Coutt be Military
Appeal‘s Has extended this a8k 'tfiﬁé 16! et agide
tihe prioy “conviction of ah accdsed, whose sole
_conspi‘rator was subsequently apqu;lﬁted AT How—
LEVer; when faced with substantw,lly .,i;he same
quesqlon a8 applied to the effect of {subseque,nt
acqmttal of a prmclpal upon the, prmr convm—
tion of an accessory, after the fasuct,,;*ﬁt !;he COurt
declined to follow . its prior rationale in.’ United
States v. Kidd.4® Perhaps.this is an lndlcatlon
" that the court will someday reexamme its hold—
lng in Kidd. ‘

R ,xi,.A,E ]

Procednrew Dependmg on the nature of
theVlssue raised, res judicata is a “defense” or
a.“rule of . evidence;’” For ingtance, in the rare
case wherd: an' actused: 1§ rearraigned onthe
-sams chargdwhich had -been . ‘previously - dis-

- niissed"as’a vesult of4hEsustaining of a'motion
in bar .of trlal 50 the issue would be raised as &
‘!defense’:by & metioriin bar that could Pproper-
“ly ke, asdei"ﬁé‘nﬂ bﬂ’otﬁ’rme it of ev1den(:e on the
merlts. The burden\ would be on the accused to
o8 @’gf:f letsh @#tibn that the issue was the
s'am&m Shed ﬁaen\ deeided in his favor;® be-
(:’g.lglﬁmiitd\@g};rligmb“e an  interlocutory” questlon,
th aw offlaer wwl&make the final. ruling.#?

.M e et} Vak

g O @hmmﬁhbr hend 1:E the accused is arraig-ned

‘ﬂh"’a‘ﬁ!‘ﬁéﬁ’eﬂ‘t HHa¥ge; ‘his ‘problem is to assert
MG Louamk msue of fact or law: prevmusly

e, ”?ﬁ‘y ¥ by verdiet or a ruling of

Jaw,of “"'ernop.,]ludge at. an earlier trial for
48! 'bﬁ*éﬁ% “This’ can ‘be’doné by dhject-
o 4 an odecution, ‘evidence offered - in

g’ aissue prowded it m the: same—

**gviqeme 1s theréfofg frele\fant

ation: res judicats is really-a ‘“‘rule of
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--evidence”.54. If the law officer or judge eéxcludes

the evidence, the -accused is usually entitled to
an aequittal on ‘the merits unless the prosecu-

tion: has introduced legally .sufficient evidence
of an entirely different nature and which was
not barred by the application of res judicata.
' The Manual recognizes this apphcatlon of the
doctrme of estoppe] when it suggests 58

A motlon raising the defense of res
, Judlcata should ordmarﬂy be made .after
- the prosecutlon has rested.its case or later
~unless it can be shown at an ea.rher stage '
._Iof the trial that the issue [p] of fact or law
' ... are the same. . .

T+

*-‘The prosecutlons evldence 1§ ‘usually en-
twined with', the- evidence ‘dn the merits, and
therefore the law’ officer: usually cannot. tell if

the same issue g belng relitigated until he has’

heard all the Iev1den¢e unless the partiés ini-
‘tially stipulate to what theé evidence will be.
In this latter -case the law officer can make his
ruling ‘at the beginning of the "t'ria-l, and both

. Section IH,

parties will know in advance what evidence ‘is |
admissible. If the defense objection is sustained 1
by the law officer- and ‘the prosecution admits ;
he-hasino additional evidence not barred by res !
judicata, a motion for a finding of not:guilty 1
should follow. The required- ‘sustaining of 'this
motion’ will protect: the accused from a subge- j
quent -triali®*® As in any general “objection o |
the admiSSlblhty of: prosecution evidence, ‘the §
'defenge has'the burden of - -establishing his con- |
tentlon *by a preponderance of the evidenece: |

: Irr ruhng on. the obJectlpn, the law oﬂicer
. must decide precisely. what issue was decided. at 1
the other. trial. As., stated: earlier, this is .mo
problem if the first issue was decided by the §
law officer; % but. if, the issue .was allegedly }
~decided. by, the.verdict, he reexamines the rec- |
ord of the former. .trlal ‘with particular. atten- :
,tlon to: (1)..the.evidence. raising defenses.(2) A
the ergpments of .counsel (3) the instructions §
. of the law .officer to the court. members. .(4)
(\q_uest\ioqe‘ b.y-,members, of the court—martia].ﬁ? ol ]

PARAGRAPHS 120-124, MCM 1951, MOTIONS

RAISING THE ISSUE OF INSANITY

1 General The term “msamty”, a8 used in
thls,aectlo_n, includes - both the accused’s lack of
~mental_responsibility. for the offense: changed
cand his lack. of;mental -ca-pacity- .to; u.nderstand
"'"‘—-""‘!'ﬂ"‘""— - iknteg b B A R HE P
~UHUBited States v, Carlisl. 32 F. Supp. 478 (ED. N.Y., 1940),
eif.ed lth approval in Unlted Stutes v, De An!elo 188 F, 2d 466
(84 '8V 1 Bhmy
: *ﬂ“ueu Y1061, (pAXALTLE, o i P
. %hglxp lgtwmiﬂcer sustained & Ymotjon tg dlamlss based
on r eﬁ? s ruling mizht not be ﬁnal-—being subject to ap-
~ipran] ¥ th .rﬁménw‘saeh udm.nbsn ara. 87/, dieeusaed i ase,
¥ 6h,.

: , "
‘i e % m, dlu€u8 ink exeé])tj[ons to xeneral rule,
“ﬁtﬂt«l ﬁﬁt&éﬁﬁoh ﬁ‘ﬁ? W’n b AL

= CM 870261, Ulidbvwdod; 1ty OMR 487 (1654): Although it is

" Amproperc to: einbromiregits 74503 thak bttt ko il members’
.fleliberations allg?w&#%&@%§ﬁ,%tbgwap§a of..the

"prior’ nequlttkl 2
¢ MM, 1981, b g zoyenrhis’
by ‘the: Court of, mmpg“
USOMA 514, 17 EMREP(

“sthat ‘ai new rule,ivessy slhﬁl
zuh rule, be: aybatitirted fbr g,md ik
it is ad followd ) L A At i'!:__“
"A rjeﬁén 15 fi6t responsiBia w

of suoh: fondiiot dg 4r réinlt‘?of me :

,staptial capacity either to. ap re;;i g‘tg

- br- cbnform !iis conduct tb the requir la¥,
) ther!

iﬁ’i‘é‘f&’ o “m’ifff:d’“?“""*’?&‘*?m&t el

}ewuom. OB pare - 1206 0w e Darn i pdiiiee
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the: proceedmgs at the time of tr1a1 The isstie 3
“of mental responsibility 'goes to the merits of |
the’ case, that is, to the question of the- -accused’s |
guflt. or-‘innocence. ‘The substantive rule on ]
mental’ responsiblllty, a.pphca.ble in cases trled ]
by courts-martlal is: '

A pereon ig not menta.]ly responmble in

8 crlmmal sense for an offense unless he'.
was at the time, so far free from mental
defect, dlsease, or" derangement a8 to be
able concernmg the particular act charged '

~ both to distinguish right from wrong and4

:,-_.to adhere to the= r1ght 80..; ‘ '

!}. : : tﬁhe:ae_cused*’ nyckhof mental
oundelistatid thémafure of. the pro-
eéedmgs*mga‘dmmmmmud ihtelligently to:-col-

ﬁﬁ%ﬂ”ﬁi‘edmﬁ%%mm»ﬂ#%ﬂi onily ‘affects

Hedpposdiabtifot W‘ﬁnimﬂ”ﬁ?futhe acctised :does
“otiangice Hiental  capacity to

eiproceadings: must-be con.

B ,,J'Q%Iiﬁ@ﬂf regaing the. required

) o c:lrea)te»a reagonable: ~doubt
ﬁ qepacitm ‘there. iy ng’ reqmrfe-

ha "accused have a mental disease,
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defect, or derangement. Nor is it necessary
‘that the condition of .incapacity have existed
-at the time the offense was ‘committed.

" Related to insanity is the doctrine sometimes
“referred to as “partial mental responsibility”.
More accurately the issue involved is the lack
{ of ability to form the specific intent, to pre-
meditate, or to entertain a specific knowledge,
‘whichever might bé a hecessary element of the
offénse charged. This lack of ability to intend
is not treated the same as the other issues of
“insanity. SR ‘ :
The procedure for raising and deciding ques-
" tions of insanity are designed specifically to
afford maximum protection to the accused.
' The Manual directs that if any officer con-
‘cerned with the disposition of the charges, the
‘investigating officer, trial counsel, or defense
“‘counsel feel there is reason to believe the accused
“'ig Insane or was insane at the time the offense
was committed, these beliefs and observations
should be reported through appropriate chan-
nels in order that an inquiry into the accused’s
mental condition may be conducted before the
trial. If there appears to be a substantial basis
for believing the accused insane, a board of

-medical officers shall be convened to examine .

- the accused and-report on his mental condi-
tion.62. Although the defense counsel would us-
ually raise the issue by presenting evidence of
the accused’s insanity, it is incumb'ent‘up_o‘n the
law officer to call for evidence if inguiry into
the accused’s A mental condition ' seems war-
antedos PEy

‘Three distinet problem réé,'s bt
selves in ariydiscusgioﬁ:‘;i?iéfyjég?lc‘%j

sanity, They are(l)lt’ﬂh\?f u?Hr tﬁ! 0
the accused’s mental condition; ()¢

based on the accused’

® MCM, 1951, pera. 121 .
* ey MCM, 1051, para. 122a, .,
| MCM, 1951, ‘para. 1236, -
@ The law officet rules findll}y updtotEll ifiteHltn!

motlons for & Auding of not gplf¥ hpd; i
mations x4 i f unt st 1y AN
* a0y, United States f-&._%’ﬂhaﬁﬁ”u" b
assar; -t i R @
" UCMJ,, Axts, 51(b)),apy
Officer” . (1958), para, 42

“ MCM, ios,li'?ﬁati.‘_ﬂ'ﬁ*z’ﬁ?
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(3) motions based on the “accused’s lack of
respORBIBIBy A e e
Cender) RREFM o LT e b

2, Duty todidulie a; Genperal. 'Any member
of . the, court,. haiijom: officery trial -counsel or
defense eéﬁnﬁél'i_még&j%&dg 5k or mpke. 2 motion
that inquiry into:thié adensedss mental condition
be made. A “bare.gssgrtionifrem a  reliable
source” that the, acqused-Appaaraybe-beiinsane
is sufficient basis for an-inguizy Evidence, not
substantial .enough to ‘xgisgathe. auestion. of
‘insanity as an _essentia,}-g,,isggqlpﬁr;;fp,ofgﬁin!.the
case, still can support a decision:tor Iake: fur-
ther inquiry into the mental eongition: of, the
accused . Usually the defense counsghwill have
“conducted his. own inquiry and. ig,_i'gp eppro-
priate case will be ready to present to.the court
evidence sufficient to raise the issue of insanity.

AR

'b. Procedure. After a request;.or motion for
further inquiry has been made, the law officer
“rules on-the ‘motion: His ruling on the miotion
‘for' inquiry is treated as a question inyolving
insanity, ‘and \Fh'us__falls within the Article
51 (b) ;exception to-the finality of interlocutory
“rulihgs by the 1w officer.® His ruling is, there-
fo"I"e;ésiib'j‘iﬁ%it"ﬂb’%‘bﬁiection by any member of the
court: If*’thieve ig' no objection, the ruling is
=ﬁnal. TR Ve E T r B "_"' R o B
dive e *:':‘m;:‘.'f:'aﬁ:'w‘ir A e ; e o
. 1f any member/of the court does object to'the
. tt'ulimg'}fithaﬁ’ﬁh@i&ﬁmﬁt' niist be closed and vote
,on ‘the milingBhie law officer should -give -in-
-structiongton ywiiabedsrinvolved: in~his ruling,
hefore asking|ifkheie!are any objections.® The
-,.9_0'.".1-""@13 ngk;s be:iingtructed on: the:congequences
‘arid thé eyiUEIMY iddards which will war-
‘ ffter- {Hiquiv} V1 30y memiber objects,
 thesduinshivbiffueit

ikl iR fepeatéd before the
koY ok fty Vote-decides the
o donbtituting ‘4 deter-

@ﬂjq;_ﬁﬁ e

i ohtiicnl*boatd re-
Josdbn M A sdiidte in'evi-
HPRGE By TiHe At dficer Yor
Wollor: Gedidity I further in-
IR E Tientdl condition should
é“%&‘rﬁbér% of ‘the court objects

prasitiviny RMEWAnaL dirécts that the court
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Hliustrative Case

United States v. Concepcion-Velez,
4 USCMA 183, 15 CMR 183 (1954)

The law officer, after examining & medical
board’s report on the accused’s mental condi-
tion, denied a motion for further inquiry, sub-
ject to an objection by any member of the court.
When a member objected, the court was al-
lowed to examine the report despite the defense
counsel’s hearsay objection. The law officer then
gave instructiong to the court that the report
was admitted for the limited purpose of de-
termining whether further inquiry should be
made and that it did not constitute evidence as
to the guilt or innocence of the accused. The
court then. decided no further inquiry was
necessary.

Opinion: [Per Judge Latimer with Judge
Brosman concurring]. “The evidence necessary
to make the preliminary determination on
whether to proceed with an inquiry need not
meet the tests of admissibility required of evi-
dence admitted on the merits.”” The Manual
provides that any evidence used to determine
the issue of further inquiry will be limited to
that purpose. The accused’s inability to cross-
examine on the report can be remedied by call-

ing the board members as witnesses if desired.

Chief Judge Quinn dissented because, in his
opinion, the accused was denied the right to
confront witnesses against him and to cross-
examine all adverse witnesses.

COMMENT: Of the members of the Court
that decided  Concepcion-Velez, only Chief
Judge . Quinn,, the dissenter, still sits on the
Court. It mjght be pointed out that only one
other Judge need. Join, Judge Quinn to make his
dissent the maJorlty of,, the Court

Usually 1nterlocut0ry questmns lnvo]vmg in-
sanity are ruled on_by’ thé laW"ofﬂpem gubg,eﬁ;t
to objection by any member of t 9
A defense motion or requestf‘for a contmuanqe

in order to obtain more. ev1denqg concerning

‘the accused’s mental condition is, not jcongidexed

as-a question involving msamty, and aq;sugh

the law, officer’'s ruling is not subJect to obJec-

tion by the court members
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Ilustrative Cases

Umnited States v. Frye,
8 USCMA 137, 23 CMR 361-(1957)

The defense counsel requested- a continuance
in order that he might have more time to have
the accused examined by other psychiatrists. |
The law officer denied the continuance, and
the trial proceeded without the mental respon-
sibility of the accused being brought into issue.
The Board of Review decided that the denial
of the continuance by the law officer was an
abuge of discretion prejudicial to the accused.
Opinion: The Court of Military Appeals re-
versed and returned the case to the Board for
further inquiry into the accused’s mental con-
dition.

. COMMENT: The three opinions did not
treat the law officer’s failure to grant the con-
tinuance as if it were a special kind of contin-
uance. Each judge examined the facts to deter-
mine if there had been an abuse of discretion.
There was no discussion at all of whether the
ruling on the continuance should have been
made subject to the objection by the court mem-
bers. The Court’s decision that there was no

-abuse of discretion on the law officer’s part

leads one to believe that this continuance, al-
though the request does involve the accused’s
mental condition, should be treated as any other
continuance.

ACM 16784, Cook, 30 CMR 805 (1960)

The law officer on his own motion granted a
continuance to the defense, subject to bbJectlon
by the court members, in order that the cage
could be sent back to the convening authority
“to establish the capacity of the accused to
stand trial.”” The president of the court-martial
objected, and in closed session, the court voted
not to sustain the law officer’s ruling. The trial
proceeded.

Opinion: In determlmng the proprlety of sub-
mlttlng the law officer’s ruling to the court
members, the Board of Review said: “[W]e
initially note that the law officer may be called

“npan—by. defense counsel’s motion or by other
“eifeuin

: alt;%lp

Stances—to rule on four distinet propo-
(1) 4, continuance to permit the de-
fense counsel to obtain psychiatric evidence;

“(2) d contlnu.anee to permit the defense coun-

sel to request relief or assistance from the con-
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