
Quaere: Should the same result follow in the 
,case ,of'a soldier who went AWOL, during the 
Korean War. fVQm :bis regular ,assignment as 
hotel clerk at the United States Army Rest 
Center at Nice, France, on the French Riviera? 

b. ,Termination; Applying the same "yard­
'stick of practicality" the Court found that the 
Korean War.ended on,27 July ,195S, :the date of 

'the Armistice marking the actual end of hos­
tilities." The Court decided that the 3-year 
statute of limitations began to:, run after that 
date, despite, the lack of a formal ,cengressional 

• declaration' of the ,cessation, ofhostHities." 

,3. Duration oUimitatlon. a. CQ'II}mencement. 

. (1) NoneontinWing(dJenses;i'The' 'applica­
ble statutory .period begi!n:s to run, in 

, ,.the caseofa;noncolatinui~g oft'ense, on 
the date oftheoommission of the of­
fense." Since . AWOL and, desertion 
(even though the.intent to'Jdesert is 
formed 'after the initial unauthorized 
absence) are noncontinuing offenses, 
the initial date of AWOL, as alleged, 
marks the date the s1;;ltute begins to 
run. When this date is material be-

'. cause of the defense of the statute of 
. limitations, the court-martial may not 
comm.~ta major, varial\ce by finding 
that the offense occurred at a later 

, date, notbarr~d by the. statute." 
(2) Contij'/,Wing offiense8. The statute can­

not bar trial for any part ,of the of­
fense, ,within, th~ s~litute.i', Where the 
crime consists e:£ a' course of conduct 

consisting of several, or many sepa­
" :j:: ",.,r'l!lte,but irEil8.tecil@ffenses, it is more in 
",IL,th'ilnatuIJEl 6j;'a~@l'IIIlinuingoffense, but 
i''';, " ,tile, atat)l,teapplies', sepM'ately. to each 
":la:dt.I!l'WilSl,lW:h:el'e,anltc~used is charged 

. 'wi1:h\ /rlll's1l:l>ttilrab1w ',l\Alling, ,tio pay a 
( debtidhij)ml\t'a~<:il1t\,1:",lJjul~ 19:55 to 18 

;Miayq19511'~, f.th~,\faGt tMt'"the initial 
dlslfono:r:l\bleb.;dis.<ll~IDi.e!l' "o.ccul:red .on. 
10 :May(l~65;m.o~sthall!2 years before 
the·C!:'eceip.t Qfche,rges'o:il 14JJ'liIne 1957,. 
will not, bar trial, "EaQl\: ,\!lu!i>sequen.t 
refusal to pay the same deb.t,at a time 
within. ,the statute, .. ~ilJ:,support the 
charge.2' Although the crilJ,le, of. ~on~ 
spiracy is not technically 8.' eontinlling 
offense, it is not i'committe'II"~within ,. 
the'meaning of the statute of limita­
tions-until the last overt act ..is com­
mitted by any conspirator. This is so, . 
even if such an act is committed with­
out the knowledge. of the accused, pro­
videdthe latter has not by that time 
withdrawn from the conspiracy.2' 

b. ,Termination. 

(1) General; Accordingl to the Code the 
statute. celtses to, vun upon "the re­
ceipt of sworn charges. . . by an 
officer exercising, summary court­
martial jurisdiction "over the com- .. 
mand· . which ,includes the .. aMused. 
See sao, . . ." 2'In the Army to, 

. insure that in ,.4WQL"or .,desertion 
.case§,~j:J,e8tllot\jt~ :~" l~\~1<ions will 
m.!t, 1;l,//f . ~8en,\"w.\,! &ria,l,. commanders 
.are,,!!!, t\i.R1ii,~jjfh~o~9ny~r4 ,charges to 

\ ... , " . tl,l,~ 1J~1i!~lJt!A~~!iqf"tQ.e~A'1!lYc,when the 
,.(1 'i' 1j.P,IW~tft,'~tl !1;l~lln it.ped) t},om the 

. r~9lls" !I~" ,II ~~,~r1;Eir, l!'lrlt~I!~h, a case 
" p .J9allf"POO iMQul!!!~~s. '1(jf;9l'as are tranll-

" .'. , 'u,~f~~~4p~~~h"ft\le ·charge sheet noting 
the timely receipt of sworn charges." 

.r<$.lffl~lith'll~pr\!tcedul'e"isd!ollowed .. ' it is',' 
i~:""'!'::~.f~t'~I'~~i~I!\,~o,~l1ege the ter;. 
',J~~& ... ~1M11l1IilMtili i dme·of the unauthorized 
; Ii, ','. '8;»sen~e, because the accused lesti'll 

,:A.~Qj:, ,.~hen . tbec!).a,rg~s!lre f<>,r" 
waril~d. Nevertheless','· 'despite' . the' 

,'II· "6M!:sston i1'ltlle specj~el\ti01'l,"of' 'thIs 
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terminal date, the. statute of limita­
tions will betolled for the reason that 
it is an immaterial part of the allega­
tion. The offense being a noncontinu­
ing one, is "committed" at the incep­
tion of the A WOL.81 This is so, even 
if the authorized punishment for the 
offense as originally alleged is in­
creased by the addition of·the allega­
tion that the· desertion was "termi­
nated by apprehension1'-such words 
merely stating aggravating matter, 
rather than changing the identity of 
the offense as originally aHeged.32 

(2) Effect of .ame'YIdment ~jter charges 
received., If the identity. of the offense 
is changed,. !!;fterreceipt. ,of the orig­
inal.sworn. $alges. by, the. officer exer­
cising Summarycoul't-martial juris­
diction· .O'ller·, the accused, the new 
change Hnustbe sworn to." Being 

"!!worn'ooew, it must be received anew 
bY'·th1$'ofllcer,'~ and the 'statute would 
not be toJled until this latter date, if 
in the meantime the statutory period 

. ,,,had run, trial would be barred on the 
. ,accl,lsed's,' motion. An amendment of 
1· the •. dll1;(j of the commission ·of the of-

f$oi!IW·'llowever, generally does not 
.; a\'latllle'·lj;he '''identity'' oithe offense, 
. ::l!etla'll8e'sllch' an allegation is usually 
" imniit~eriill. Thus, the sworn charges 
. l!1In:N~.e~I~~nded, over the accuser's 
'b~tltfflil~sfttnl1iture, to allege an earlier 

':dili£ti1, oig;~ubdJ.hiission, provided that 
Wf8lj,ndli"(If!h'e· i 'ameilded . charge would 
no1i'1fA(!e~~e/i;hilrred as of the date of 
thJ"''tI~~'i 'of' the original sworn 
llaT '.11'/(,:>1,., 

c" ,,:f\'{~:)';;'A c'~'lf';".i; ',' ; 

!I',' ::~~"~l4}~) :'\~r 

11'\('.'"B 'to- h'p,'.' 

031 United states' ~D"p'ii-'ria1.:QJtJgSIS1MA~ 410.1i27 CMR '184 (1959). 

82 (bid. ,<(Jieturn).; !l;~el,.qJ~lmm~8\l1\1pflml'l~,tr !w: p.ea,~tlme deset'­
tlon terminated by appre)umsfon. i~ ',theN.sed from ~wo to three 
yean, Me}!', 1961.'Jpat'a .. U276.0Se6tfoh!-,A 'l(I'/Tablil. of'Maxlmum 

Pupls~ments"). 'i-!' ,U '!),,"i, ,'.,' 

,aa See eb. XII. supra. 
M 1'h~ stairtte of ,'lh\-litiJttbns' !I~J tofA1drftl~on ' ~~J~t~t; of "sworn" 

cb~rges. 'UC,M,J, Ant;; 48"""IHitf>tiJ,1,;tr lAN.i.I·:' 
"'1nlt ... ~ta'l'.v.I\,Qd"'~I'~ V~C;r.l~.F"',1~ ... \l1AA' 86 (1967). 

[Ju'dae Latimer cllsskntit\gJ. 'j" ',f! ' h, ' .,1.,11) 
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Illustrative Case 
United States v. Brown, 4USCMA 

683, 16 CMR 257 (1954) 
" , ' " "r .. On 2~ January 1958, the officer 'ex- . 

ercising'summary court-martiAl juris- I 

diction over the accused received 
• '.' 'sworn charges alleging the attempted..: 

......•. " commission, on .18 June .1951, of in-; 
"",' ;, decent .acts, . {The applicable statute, 

, .; of :limitations for a violation of Article' . 
.. d • J)80 is •• 2 years.}·.on.l8March 1958, the., 

;'"H' '\iiSWOrn charges were amended, over the, 
. "oi<iJg'inaj'signature ·of the· accuser, to .. 

allege the date of' commission as 1 
... ·'Mavch·'195~.·;T/he law. officer denied 

i,d~:e,el\s~ c0I!A~el'sJ;>lea (if the statute. 
.. '''''. of Jiwitatiq)ls. . 

", •• (i)pbvion:. :'Ii'he·motion was properly 
.",.1 denied because·the amendment in the' 

'"",date '01' the 'commission of the offense 
. • ·tlidnot affect its fdentity: 

" ,'·.i;,'" '; .. , the amended specification 
'did not allege the offense to have 

. ,I. 'been committed' at a date which 
would have been barred by the 

'" . . .•• '!ltatilte of limitations; When the 
original sworn charges were re­
ceived by the "officer exercising' 
summary' court-martial jurisdic­
tion," the plea of the statute 
would not have been available to 
the 'accused with respect to the 
offense as it was alleged in the 
amended specification; .. On the 
whole; there can be no question 
that the accused was not misled 
or prejudiced iIl'his defimse on 
the int)riU;. " 'ii.' 

(3) EffeQJ otdrq;f.t,inrirt~y'!e1ia~yes. The. 
defense of. tltestatute.o],limitations .is 
appIl¢ab)e t~ ;'tIlf}hatg'E! sheet . on.,'. 
which tlijl accu~ed IS .artlaigned. Thus 
lt~411;\~~,lI;\}j~t~ff,le4 t,imely, but a ,new 

'clil1r'lfs4ee~'.:fs 's,'W?r~ to after the 
.. , .: s~" t~~~"'~i~a,'%1tl\s.'pa~.run, the Itc-
, •. "clISeQ ... :tnI\Y,,,,.lIU\!CBss'f.UUy: '.lllead. the,. 

··'·'~llr~t~:;j~·~4 . .i~'~#tlt.t~.~d 0ll.~~e n,!w; 
,nicharge ... sheet.'G'rn such a case the in-" 
" .. ·trddbcttWiiitoevidence o'l"'the oi'I~- , 

inM' charge ,sheet will not change the 



" result-the motion in bar should still 
.• 'be sustained.86 The sustainil!l'g of· the 
-!., motion, however, should'not,bar,'a:I'l-

. other trial on the old charge. sheet, 
siIice the grantlrig'bf',the,;1\IlGUi~;>WM 
based ot! the .allegatiQ:ils, -lIf>. itbe new 
charge sheet. "At the se.cond; trial, be­
cause a new legal question .,is .pre-

.• sented, the principle. of ,res judicata 
'. i should not apply.~7 ';[loavDi'dthe prob­

.lem of recharging the accUsed, . the 
Government should use ,the old charge 
sheet, whenever trial . on, the new 
charge sheet would be barred by the 

. statute of limitations." 
4. Tolling, a. General. See Article 43, UCMJ, 

fur the periods during which the running of 
the statutory period is suspended-or "tolled." 
Except .for these instances the period continues 
to,rull; there is no "fugitiv.e, from· justice" ex­
ceptic:msuch as exists generally in the majority 
of civilian statutes .of limitations." If the mil­
itarY accused may .avoid detection and. appre­
hension,for the statutory period, then generally 
he may avail himself of the protection of the 
statute. 

b .. Ab8ence from. territory. "Periods in which 
the accused was absent from territory in which 
'the United States. has the authority to appre­
hend him ... shall be excluded in computing the 
period of Iimitlltion .. ' .. "40 In view of treaties 

SII Unlted"States '\T. French;,9 USCMA -'5'1; 26i CMR. 819- (:195S)'. 

,: : 8f See the diseuelllion of ~e, judlqala."ln. ;obl ~ViJl;; :lnf".a~ butl ·see 
United States v.(,:tJ?\o~e~. 1~., H~CMA: 3~,~' 181), C~~,~8,9 (1961-). 

il!I United States v'.,:Spann,_ .• 1tp7'a, l'!O~ 81,~t:,,'" 
811 United -SU.tes v.' B~~bl~.' 7 !US:OMA t6'~i, '28·' CMfa' 126:· (1957),.1, 

" 4~ueM:'J, ArtJ 48(d,).' .",).;:' i.e "\l~\1 t."., ~ ',:;tll.'" P" " .'t:"q: 

, 41 Se&j 6.D., Article V<lJ. Agl'~tfl'jjn'tJhBet.WbaIij,t~pai'tfeJ,to,'tD~e 
North Atlantic Tre:~ty, If.~&',ar~Il?~ ,th~ If#.a\~~l o,{ :tTb~'fJ-Jf9.r9f¥'ll ,1'Ae? 
at' London on June 19, 1951, 4 USIf 'Yif9S!'; ,Tf'As 2'k¥6, ~b'9 tt:tlt"r8 
67. [Henceforth' ,referred! 't'o as, "N~Tot$dmAi"wp.{\h j·lV'!,.;WJ(;41' 

, . 42 see United, ,Sta~, v .. ,Wlhnp,tj fil ~USp~(.fi.~8,ft39.t CM-l.tdM'4 
(1960). Accused ;\fas convicted of ,a, specfftcatlon :(9}\nA~,Jq9f ~~e 

-Narcotics Drug' lria~orl:. 'and Expott A'~t:"T'h'J'lfccalijJ'Cb\oob'ifWii~JIIb 
In~o a Unl~ed ,: State;s' liir base fn JapaR~ 'lIbe ';'PJ:IJ~o~<s'iil8¢lbl!11Ut,. 
In&' a narc,otic dru~ ~'il'!-to; the Ufli~oo J;!~\\t., l!f -P-r~' ter~..M~ 
1ts contrdl 'or' juilsdiction." The' 'CQurt 'held, .. J;h'b. thtf 1U&WiI 'Wll\ 
BUC~ a "territol'y;'( 1/;l1*t also 4\C~ S-<t,$42lh' 6dt~Mt4bfl,'~\29j..q¥!Jt 
170 1196." .. n'~,n!r. the rl.ht to '~.fm~'r4,w'''l!fl' .y1\Wl~ 
dnder the terms 01 NATO-SOFA. ,'" ,,' J. ,',{ h", ,;:',;" ~;, 
. ~~UCM:J, At't. 48(d). , ", ': ; ,:,,1)";'.) liB no \,~HiUHl 

• United St.Ui, v .. Bu.bln.7 USO&lAl16al'Mmelll,/lfrln hMlf,li, 
of., United States'v. Shell, 7 USOMA 6'1'6;' 21ftOMrR':ll0"(oUi61l;-';' 

,\00 lOQO~ 

which give the United States authority, abroad, 
to· apprehllml mHitaryCioffenders against their 
own laws, 41i(tlmlilujdrseem that j·n foreign coun-
,t~ie.~;:;\g~~ti~~!j? ~IIA~ tV~llti~s'7the stat~te of 
.~lm. '~,~Ft?M~ 'f<. :?Wlfl.· ~.?htoH" su.,9.h ... \\l!, .. €!,.~ .. ten. s.' Ion of 
. ~l\ef?~1ll6!p.;I¥iiMg*p~~qi)de4p,~tlOn .p~ t~\l,t~rm 
"~.er~'t.QrV1."j),ji Jil~~. ij}Ci).,~,. s. ~.e, ,m(l'lnW!I,rra,l}ted. .1lI :View :t til "n I '" d

r
-lf ' i'~M ' J.',,'t 42' 

O .... ~.~XPrz~~s',%'fl '~;'O.I.r "~,'f Uw,'j, .. " .' 

.'. 'b,ln tlVellJi(;lJiJ~(J.1/0f' ~l-v~'a.li~h/iH~i~S! "j."el'lods 
in which tire' \1C'cUsild wksL!; ,llfth\! cti~~ody of 
civil authotltiesslialJo'I):ei \lxclUtl'eal1'll computing 
the period"of 'iimi~a:tiol1:; . l~ 'l" (~i')Tli'ij s~~tlite 
recommences"t6 'run; IhoweVllhwhe'h!' the' 'at­
cused is released from chiUh:ln 'Culifody,' even 
though accused does nott'eturil t~'miHta'fY. con-
trol.4'· ,'" '.' I . 

I' " 

d. Secretarial certification. 
For all offense the, trial of which·in,time 

of .war. is certified to the President by the 
. Secretary concerned to be detriine'ii~a,i. til 

the prosecution of .the war or ini~rcai to 
the national~ecurity, the period of liril.ita­
tion .. , is exte!ld~a to,' six mon~h8 after 
the termination, qf h~~,tjli~~es ,as proclaimed 
by the President otby a joint resolution 
of Congress," 

• ' ;,' > I' j, ", ~ ',c '~, ,{" 

The foregoing prdvisipn 'of the· Gode appears to 
foreclose any· inqui~f,i,nto .• the. ,basis 6f' the cer­
tification, Nor;'f.rOl\l!"JJJiii1wbrding Of'the statute 
does '1 t, J,seeli1' itha'ti\la~J'f6i-niltl 'charges need' be 
pre'l!errird!"InJthtsi;lcHn1tectidtt'i'theManual prt.­
vides'trrat'll'hlt~tiF~I':IKi"isebUi'ItY"cas~s' in War­
time w~1i ll~ 'f~!W\Mj('tb' fhe officer exerCising 
Igerl(j'fJ£F~6u~~{i1IjJri~I~t1iCtion. 'I'hat officer 
rriaY'mAitei 'th~tleci$~Oh' to try the case then, or 
~¥:hl~r;~?r#~~~)',~,tw~x~ Secretary." Thjspro­
Y'-~16~;"O~ '~~l\'~i~~.e1. ,,,,however,appears more 
concerned wl't1t tl\:~~~.1juirement of a speedy 
trial,47 rather' than with the running Qf the 
·~taiu'i!ef'81!' li~m!1.t'lHns, since that is stopped by 
the initial receipt of charges. 
,IX ,ljIt- ,V~ ~ :!I j""di",C\, (,,'1. ' , 

1",f! .. ;w,Ij..1ititWtlJ·fr.:fIIU4~, F9r any type of war-time 
ifMQI!l,'Ol"'lrtternpted'1"raud,against the' Unit.ed 
{l,t.ll<lIes., A~hJ.uj.)'lg, ,CQntracts and subcontracts, 
',~~~,~u'(l~t!l!~, 'q!;,a~Y'f!~~tute of limitations shall 
be suspen7ied until 3 years. after the termina· 
'trdn"or,,/tltsnljtl~W:a~'p,roclliirned .by th~Presi7 
dent or by a joint'l'esoluticm af ,Congress."4' 



lllustrativ,e Ca8e 
Undted States v;Swuin, la' USCMA 37, 

27 CMR 111 (1958) 

Sworn charges of filing false' claims for 
travel expenses on 16 April 1953 (during the 
'Korean War) were first received on 11 De­
cember 1956. In support of his motion to dis­
miss defense counsel pointed out that the 
Korean War en<;led27 July 1953 and that there­
fore the 3 year statute of limitations. barred 
trial. The defense conteaded that Article 43 (f) 
m!l8nt merely that prosecution must be initi­
ated within 3 years, frQm the end of the war." 
On the other hand" tp,e Government arg\)~ 
that, u.nder the statute,the,period of limitation 
does not even begin to run until 3 years after 

"tile end of hostilities.'· 

Opinion: The statu'te'didnot begin to run until 
3yeara' arter tRe'end of the Korean' \Var, 
and trial \iias'Hot ,barred. The United. States 
Supreme ,C6urt l1ecision in Klinger" and 
Grainger~are"irt'conflict,but Grainger is the 
more r'recent"a~(!lsion,and directly interprets 
the sta1i1lil!'.' "1''here is therefore no need to go 
behind"tlie'l~terar'r~hiling ofthe statute. 

'llr~,'j\~f~~;' .",' , ' 

5. Procedure in' contested cases. a. General. 
Wheth"~lit!Mti$esas'a question of law, or one 
.of fa/1;~ll'IIq\lj.lI',the, weighing of evidence., the 
,¥~1,\alAmW,i~jhthat (except for one instance) 
tJite ilP,W~i' QtJ1tJ'QljlS, finally. ,on amotion to, dis­
mi!js l,tIW,,1¥ ,;I;'!Il\\l\lllg of the. statute of limita­
t!PI).j!'(,,\lI/,· . ~'4\ffllr,ell,tstandardof proof de­
ven:9.W.~gll!;mhfrf, ,f~re.tlot the stllte is in .issue. 53 

'rhE) ~XY~J/I~q~r~w.w¥n;rl~,the ruling on. the motion 

". 
140 ... " 

tdl dismiss which raises .a disputed issue as to 
"when the offense was committed, such a date 
then'presumabl,ybecoming material and there-' 
fOlie I Part., of the general issue." The Manual, 
ambiguously"states in this respect:'5 
'(I U 'is'not ilnperativethat the accused, in 

",1 order torav/ljj] himself of this defense, do so 
"by',Imeans of a, motion to dismiss. The, 

:' ,li,]in~tati(')n may equally be taken .advantage 
,[:,'of lililtter a ,plea of not guilty by establish-
. ':ling the "defense by evidence during the 

'trialbi8eeAI7eifol"an; example of a case in 
1/ "whioh itt",is' apJ!)ropr,iate ,to raise· this de­
;,1, 'fense, under ,a plea, of not guilty. 

The pertinent portion of subparagraph 67 e 
rl)lrWides':, '1',' 

I, '''';',:.'1f').; theiaccused·,tnakes'a motion' 
";,to;;·dismiss"on the ground that trial is. 
",)!'bal1recill19y.' Artillle48,'asserting that the 
;',o'ffetirl!e'was'commdttett at an earl~er time' 
i' thant1:httalleged, the introduction of revi-

. dencei'pertinent to the motion may be de-i 
;ffellred'and ,the matter considered by the' 

; : court'; i,nits· ;deli1geration on the issue of I;: 
guilt, or innocence. " 

.. 'rhe Manllal provisions were cit~ in'.t~e 
'Clr<it~lll'oh'fnited States v. Ornelas"~ but o~ 
~#~mp1e, of i'an issue of fact raised by a,mot/oll 
ioMr 9f trial. According to the Ornelas dictum 
all, su'c!lls~~es' must57 be submitted. to theco~rt' 
meffibJrs for determination (presumably on'a 
"reasonable doubt" standard) regardless of 
their logical connection with the accused's guilt 
or innocence. This dictum accords with tne 
practice in, federal" and state" courts. Even 
disregarding Ornelas it is difficult to rationalize 
why the Manual allows a disputed "dateof 
commIssion" to.be sul;!mitt~4 to 'ihe' court mem, 
bers, yet does not authorize the same to be done 
when the tolling of theistatute'is in issue. 
~ eit~er issue seems to hei~ mQv,Eidirectly on the; 
accused's guilt 01' illlllloc~nee; Nevertheless, tM 
ll!\lnp,l\Mmntef.t¥~.:;gtQ~er," implies that, ex; 
ceptwhen;the ,cilate'Qt;1d1e',commission of the. 
b'fl'~lIse '!$'!,i~ 'is~jl.'It;!' t~l~IiJ,~:.pttl:cer will rule " 
finally Q,a, all issues ,raised, by.a motion on bar 
bas.edon, ~l1.e, 8t~tttte 'C'lflim1tl!t)ons. 66 

. 1;",'.'U 1 Ojl :'.tM') ':~: ,:I):J ;"~,.,,, ,. "'.' '., 

b. TOIIMtg.' . " . 

If i~~ppea.rffrqm the ctlarg~~ ;t.ha~, t.~e 
statute lias run ag-ainst an o/Ten$e,(ol! in 
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., the case of a ,et'mtlnUIilg6fre'hse):'a pIIP,tlof.' ) "'ac~el>ted.WmW!n,whenaceused.is found guilty 
the offense charged, the Court will . ;" ,pl/J'suant to this plea, he may not at that time 

'" : advise Mm [the accuselll 't)fhis: ri'ght·<jyo:.' 'jWithdHI\\,r~t'.'Bi'fr6'1%Ver;l\IiacdusedtnRY plead 
i,',,' assert the stlltutri. i' ,:Th~ buvc'l'en~B"tlo\H.iJ:i'(r '1f&t"_[!b:y lti)~helttll'i:nd.l;Pil:l~charg~.(the trial of 

" the defense to show that; '!'. ahsl!llo'e'1I1',om" 'whlircl¥jl~~91a't ~M!n.lil1bY) thE!'s~diu~'e)' .bu'tat the 
,the territory in whiclhthe 'Untted'"Staie's' " tNall.'iconji,edlflJ]UW ,gll~)tirM ,thci.qeS'se}l 'inilhldea 

"., P/IS R\lthoxl ty to, IlrPw;~b,.,end,hi,!n,. ,..P'!'~· :6flle:tt$eJ(lt!he1':1hI1~po:ff"w:.h1'eh ';w,A~l1t J:Je"biWred by 
" "v!)nts .the accused ,fromclai~ingjll(em(llj;ion the.stdtUll1e\) ~'fu'l$ffith' A'r'aa~it~t('hlilf\b~lm stated 
")" u!1.dl!r,,~ticle 4,lk:" '" ',;.np,'''' , to lie)a "jlJt&ae'du!!!l"*~ildMiilin to'i ttre8)e~usell 
" ",' , .. ,{T,] ,he'1ll9t~Qn' ,sho\ll4 besul?tail)eH for theAll:\v~~tfi'io'\a'((l\if~i!~If~jfi~inbe~::thilit 

'-runless the, pvoseputionshqws '.by" a ,p!:e- if they! ;flnd '1lI\@/ai<lcu1!li!lrllfljfi1l§f.i6f' :tl\:ll)'I~ii~~r 
"i> po~derll-nce ,of ,~vid\!Rce ,that the atatute. includetl IbftenM' ,theyYnla;:v~n'6'tlfitrm§J'( J!l'ithi!for 

, , , .. qoel>!1.ot. applybeqau8e ,of. periods " '. ,ex-,' it; the 'expressed' re!ls()n'!fIW'~h'fs,lihn~11:1SM'it is 
cluded. . . . [Under,theprovisio~s of Ar,ticle that such !ill iristrm!tlon';,lht~h'tl~ '1il!lfd':jt;6i'cO&~~1l 
43(d)J.61 , " a flriding of guil~~of the'~blil~i~~,'li~#set'~:\i 

Wote, SuJh a rabonale Imfaitlypi$'Ith.' ~ove'rllm.nt 
c. Date of commission of the offense. When in an untshable 'positlM, The deferr.g; "iWlIgnalilm<liis' 

thete is an issue 'as ,to whether the' offense ly," concedes , guilt of AW0L(triM for'Wihich"I$lba~d 
' 'ocCttrred at an 'earlier date, than aUeged (Mdby a ,2,yeat. stat"t,e ?f'\!'1litation), ,at,th~\,'l\m,;,tim~ 

the,aar!rev, date would bar trIal) it has been conte.ti~\!:,i~e "in~fl\tw;desert" a\legecj"i~.,th,~,pr.jl'cil1,~1 
, ,Buggestedi,than,the"lawofficer defer ruling on offense.~f de~ertion',(ttialfor which isno£, tiar~.d(by 

the motion . and, ,SUbmit it to the members on a' 3,y~.l".tilMe 'Of Hinitatlohs), 'It'ispo •• i~l~thllf6i\t 
oi!" ml§}Sltie1M: 'syjhpatthy i· ~ due to; :accused's;':f~'an1t"'Conces" 

the findings-presumably requiring the'lprose- !Ii~'o:(j 'f!1l\ilt of :th.:Jesser' offense,' the, .l"'embOO>s,(of,'the 
cution toestabl\sh, b~yond a reasonable dOl,lbt,c?llr.F!¥lWA; ap,cj11it'~h~ fl.fWlls,e4 of desertion apA,flndhil" 
that the offense was 'not. cpr\lmitt~d'at, a date l\iItHiy I'f/J.W/?k o~l~" r~<; i'iR'1)~ t\l.nb.4i~illusl?l!ed 
eai-iier than that barred by'th,e st~tue.~,'i;ri a t~A'~qore,~,t'h~n?~ p,r~~,t/~a,\ ~jfecF, o!their ,v.rdi~t,'\\la~ 

. ,", .' , ". '" ".,]'" all'Mqlll~ta1(sIilML~c~\\~ed' e'an thEm, as.e~tthe 2'~4~r 
, federal .. d~cisi?ri ,an~lF.ernatfY~))r.()c~~~t~li~aslJt(at\l\feM;lffil1ia¥' d£)(p1iniid\m~n'i." ~Since', he' had "Dot 
sUg'lfested: The pl'oset:lution ,should: atllerltl. thetdrmMl~iptMded'lrlilltYl,(he, :Wduld not have 'w8'\ved, tli4 

"1ridictID'ent (by \l 'bi11 oqattlddl~fsttlr~11~~e ~i!l\lt to 'aSS~sMIj '1P~QU0!l"" 
· ... th.~ '()jIens.e'w. asc\\rr\tIi. itt.,.ed'.'.o.''n'.~. '911, e, .. 'Ii.Ifi'. :~.\l~.~~.".~~,.:,il. ot ,.. (I, ;barhid'by thestiltute.'W' :rnrf'e'itl1et"\5roc~dure' Wliim' ,sucfi.'!',t,8,itibs ,~a:fe been aaopted";1t 
the' court"mailtfref'm'emJ!,eril'I'\\tbllj'c\: 1ie~j([e'~heis- sho\lmbe;'p'f?p~f'f'(>t'j;)1le")la~ o'f!!h~i', out'1~f 

'sU!!.When ,tltequestlbh'ispu,f.ejy'ohe6f' law, hearing 'bf"tli~i!in~wb~r~:' to 'C!illtiondefe'ltsli 
'~s is 'usuaHy ,the"case, tneia\v"officermay rule counsel and' 'Mc'us~dtllat theft 'aCtlonS'c'dn~t1-
ilnreJ.1y: on; the motion;" ., .. " tute a guilty plea to the l!)sser offense, eve.f.y bit 

'J ' , , ' as much as if it had beenformaUy entered ..... at 
, . ,6. Pr~ced\lte on guilty ~leas.When an acc4~ed least as ~al'.aB woaiver"tothe"bar of thestretute 

. ,pleads gMltf to a l~sser iricluded offense, pun- of liruitatiolls'is c~ncerned. Thetn:faccJ$~,C;j,J!I' 
ishtnent for which would be barred'''by'the convicted of the lesser included o'ifellsej'he 
litatllte of limitations., ,he must waive ,hisrJght s~oul,~ po.t be allowed. t<J pl~adthe.'$taRrl~~!in 
'~@;,:lIssert. the stlltutebe~@re);tis "plea,may:;Jije, bar of punishment." ',"'Wi 

. L r, i'l 

,) eqtICM), J.~~h "J:lara.y~eo( i "'t\ r '/ ;:-1 
02I>A Pam .27-9 (1958), para. 26b. ' ',' 
'.Htrntted' 'Stat~8' iV.: ltdtjamlc; 8uiwa- 'nbte ,t~,l ')" : :-, IJ;'~')I,: i ,1'~ 

~,I,S~e'.AA,,,~~,fJluf!,r.a.,' ~Ji-," " '_:,~ .', (':' ')i -,t, ~",!,dlj'fr;,'t., .. ; 
,.;'M,MCM, UIS1, para. 680. In any, ease where it ,appear~, the,statute 
1mB!' rUn'; thEt la:w. :officer' ,must: advise' the ',"acc'u:s,e"d :'oU 1:lt,s'l ~ili,tf1i~ !,tb1 

:'a·~~~t, '1{9'rlJ.~ tSar!:" 7~,i: ,'~h~ ; b~~~f\f: ~fj, ~~~ " ~t~WlJ't~~~lfTb~; 
W4!nd"" ~n.4rt)1'!)tllat, scJ.lle: ,it, Is no:'t.1 "JIoiHAdlot!Il'rl1l.U!) run't't&d:.$tatilh; 
v:\ Tro¥~ .. ll; ~2, UJsq¥A" 6, ~&().l PJ4,'lt IS ,.\(,\V. ~O. I"~ I'. '."'(Ir!':I~:'\N'J~'I'" ," ~'~i,j 
. '61 CM'/g62~21., ,Sitterly, ,10' :t<14t(I5fe.' '(nl'S~ 1': 0 I "'\;"" .~~ , ';,~ ,: " 

,1I,14CM\"I9~~",~"",,; i R~4,>ln,'!9.q,iNI·j",'OIII'I:~n"lO\!Ji!VII!!' 
.",Idod ,a. would,~,,"\.t!O" to .dI""I!'J' N\i,M,1;'.OIM8" B'.nd., 1'" 
,:Cb';6't1,lt).H969,)t(,,',j, \~('l Oftr~· ;,!'H4 }!tli.i' .:'.HXHiJ '"mV,{l;",' 

. ., , 

,i,,",1 

" " 

l' , 
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"".,""""-""l',/":P' '-':;'(1.­

'f'lih ) ",' ,,,1 
'(.)~~~F;; ';~';~·i' ,',:"'''-'[j 

,.'/ ,', (, I" j h ,j 'l-:'~,;(b ",.,_1 ".,,'1 -J""'/ 

" "I '.", f' '.J,;'-' , ,..? ,'li":: ff:'lii-,'1,~ ;:~',: \h:' .. "h" 

",.) 1'l " ,'jy III"'! q-'H)~-" ,w,-:n 
>\,! ',,, "'1')-, <i',4;{r~-~~i\\'\hi;;\:(I:, ,'!y,~d:' 

", (r:yq"'1~:~I_~~'i~;:;h,ll·Il~\r.1;,':it~' '''', 
,I~;':,,! tij!~'.H;' .. m,A$ ,-'rl;"j' r 

'.,'" " ::! .. - "H"\ ,,' ';',:';-.:' .- ',(~\';{' 
,tiH(1j ):_1 ~:i~i):ri~~~-~, :"'.~ f'IJ'll t'~~)·' ,,;;; " 'I ' .. 



'II I, 
II 

I 
I 

Section IV. PARAGRAPH 68d, MCM, 1951, FORMER JEOPARDY' 
, , 

1. General. The predecessor to The Uniform 
C<>48, the Articles' of War, contained provi.sions 
incorporating the old' common law concept. of 
former jeopardy.·' Under them an accllsed 
could plead the equivalent of the .old spedal 
pleas of autre foi8 aoquit and autre fo.i8 convict, 
in order to be protected from· successive trials 
for'the same offense; This requIred, however, a 
completed trial. 'P Article of. War 40 therefore 
did not prevent the convening authority from 
withdrawirig the' charges before verdict and 
referring'them to, ,another,·.court'martial, .illt 
Which the plea 01· former j eopardy~undel'the 
Article,' at leas1;.....;;Was . unavailable to' the ·ae:. 
cused. This shortcoming was brought· to the 
IlIbtention' of the drafters, of the Code through 
thllmilitary case of· Wade v; H'unter,H decided 
\)y<the Supreme Court While the Uniform C~!Ie 
was being considered. In Wade, it was assumed, 
but not decided; that the ·Fifth Amendment' 
pvotection applied' totl1e military; that even 
under .. the ·Fifth·, A!!1endment', for. urgent· tact­
icalreasons 'of 'combaJ,a trial could 'beternii" 
nated :·oefore verdictwithdut jeopardy attach7 
ingiProvided the case was not withdrawn in 
bad, faitl1 .• or to save a possible acquittal. In 
Wllide the majority opinion pointed out that 
ey,h\il;1:;)f~<!~~~\, COMrt"mistr\als.rn~y be de­
CI.llr. ~d .. ".'X$Jjll.i'~ t\J,e .e. n,'i\. ,0. t:.. pll~.h.c ).,~ .. st.,lce .WOIl. Id 
?th~r,1ti~~;B~~~~e\l~ed,"12 ~l)dth!lt. I~ suc~ cases 
J~~P'!1fq:Y,I!-,~~~'in9~,.'lFtlf!l)l. T4~ }},p,mlon did not, 
,,' \ ;';., '. ,.,!,',;h:I\~"'ltdtli,,'t\~;::.;:.ji !-:,.'l !·l, 

e,:: ll"l_,,(jn~'-',,;,)f":j';tr!u1.II,j}}I,o;. J ;,i':' ' 

r.~\ t.t,,~:n~c (oh }$1.-:, at!l4)!3-ttO~,~the~I$1lh~(lolfi'n1I1itett: :01 the Sftna~ 
~f:~!~~ ;'i?t,~~,'f",;;~'·f.'t~j!J&i~~~ \,,?~(]~., ,li~8t 1.,13\~~·r e:t ~21-826, 
"'~AW',40j,-:r\toMr;;i~49ji'.in,i 'tH/";~'H "U 

.~ ;:~,:U:;~;I":'~4U~tL~~l~'ilut ~~~~;i?~ 4ff'b,g," (il 'Wb.~;.) 51' 
(1824).. . , . ·., ... hl·.{.tj)tl;·~,\,ji'(i \1 

18 Supra note 69. , ',; . 
iwtJOMJ. Art. 44(c).: 
71148 F. 2d 69 (9th Oir. 1981). dkl-J-- , 
fe Supra note 71. But 8ee Downum v. United States, 872 U.S. 

784 (1968) (reaffirmin&, the Cornero rule ,as one In8tance of Jaok 
of manifest nece8sity for termlnaUn&' trlaJ-.ln<ilnteustq' ~,i,jli8tloe). .. : 

17,ln the earlier and leadlnK' case, United States, .v~ S~lin .. er, ,5 
UBOMA 122, 17 OMR 122 (1954) JUdae'Broamanu,tlited, tbaJl.:.'.onlf; 
the aonvenlnK' authority had, such powell" "lud.e 1IQub'lh'l belUIYldI\. 
that only the law officer had such "mistrial powers" while Juda"e 
Latimer would allow either officer to eo act. _,,Ap})'Vfntly·,,,alh,,tht. 
present judK'es now a(l'ree that the law, officer !haa "this .POW&~ 
Slrnlflcantly, since Stringer.;,there are no reported llasea':>·whtwe, 
the eonvenln. authority: has declared a mistl'ht). Cf •• United ,States--
v. Ivory. 9' USOMA ISiS.- 26 OMit 296 (1968). 

"'I,UCMJ. Art. 68. ',' , : '; ('I 
19 U1'llted ~~tee v. Ban" ~68, U,S .. -_682 (1898). 

however,' indic~te.· that, a convening authority 
would)lay,ea\l.t,h~mi~trial powers ofa F.ede.ral 
juc;lge".but only that for urgentmilit~ry neces, 
sity ;~e.co,uld terminate the trial. 

The Congress intended that the convening 
atlthbri'ty have such power ;18 at the same time 
the'dl'afters of the 'Code added 'wh'at"wasin­
telltletl'to'be 8,'p¥6teCtiotl al1aIhst Lthe abuseo! 
unwarranted withdrawal' of charges byeithet' 
the prosecutor.'(Who'undel'· the Manual may so 
act~(jnlyby . direction 6f 'the'convening author:' 
ity)'()'r·itMlc6t\venin~ll.utI'l0'rity:" ",' " 

, • 'A ;proceedihgwhi¢I'I,'sUOSequellt' to the " 
".introdUctiOn of evidence'butpri6r' to ii' 
: iftnding, isdi~rilissed or terl11inated 'by' the': 

,oonye1\!ng aut/lority or .o~mqtion onhe': 
·ptoi!~cuti6n for faihireof available. evi-.: • 

. ,denceor"v:itne~seswithout any,fault of tl1.e. . 
acc",sed ,shall be a trial in the.serise onhis 

. article. 
, ", .; • ~ j .. ' • fJ 

'Th~ . wo~tli~g pettahlin,g to ufailure of.' 
aYaJi}abIe'evldelice .• ; Without any fault,'of 
th'e~ccused;'is'fdenHcal to the stricter'pfo-.:' 
hiRiti?~,a$aIJlstretrialasset f()lth \1\, . 

,li;Qrnerov, .United. Stat~8,15 an. appellate"" 
.pecisioll! con~ide~ed by the ~rafter$of th(/, 

(Jade, but seemingly rejected in Wade v ... " 
.' Illll)ter.'· Subs~quentqeci$ions Of. 'th!!, , . 
.. ,Court of MHitaryAppeals,however, 'have' '.' 
.' ,api>arently approved" t~rmillation: .. ' of ;. th~ '.:~. 

trial by the law officer," under·thebroader d. 

test of "maMfestl\ecessity jn the,interes~ .. , 
of justice,'" as 'adopted in JiVade, f9r .. 
judges. ." ..:'.' '.' .... ........" ..•..•• ~" 

Another statutory change relating to formet· 
jeopllird~was thaHmposed by the limitatiOlii• 
on authority to orderrehearings.18 This was· 
necessatybecaus(J' of tl;1e tl;len eXisting' Federal' 
law relatln~ toformf!'t'jeopal'dY',Under 'tl1llt 
conpept;6nce ! iill)i1iJc~k:' ~n, accused could 'IlOt 
oe.Jretr.I'e'd 'uM'esg"heapnea

'
e<f his 'conviction., 

:tl't!,1"!lf tidl "tli.?11i!\.)11 '{('j't~~ ·'_<o''I'·K ," "-', 
tj;\'i'!\~15y,':, wllW~~~', ;ni~;~l~h:Mo. assert a former' 
c''''',~v'!r[j(k ilf "'. ha. ti ... · !'.B. lit the drafter$(\f' :.slR· ;~J}'l'~;"'~~\,~jii.t·i,\,, , ., , .' 
tlia" . ,e!1!eililleC\..!tntl<t·theCcide's automaticap" 
peal'lll'o;v'iSlon it\,'~~~~~igolr)g t9 t)iel;>oa.rd~ of 
118Viecwf 'l\\wl'dI"$Il'sclu.tle "the !application ·of,such ; 
oI\hii\l'e'k'~the6r:i'iililiI!p\Qce ,tll~ mlJft8,i;yacc\la~d". . 



in a less advantageous position than his civilian 
counterpart who might be content with his· first 
conviction.'· Congress intended that' the mil. 
f1iary.· accused have all the protections iof· the 
Fifth Amendment against formerj,eG,parily., 
whether or not the Atriendmentapplied, ,Of Its 
own force, to the military.81 Thereforej 'to'.com-
pensate82 for the fact that themUitilry'accused 
,really.; could not "waive"the protf)cti,oll.a.ga.inst. 
'I\seconq trialw/ten, h~ did, not appeal his first 
conviction. Congress gave the military 'a.ccused 
three safeguards not then enjoyed by the 
civil.ian :(l) it . forbade rehearings ullless a 
"prima facie" case haq been made at the first 
trial;~3 . (,there is no apparent limitation in Fed­

, eral courts; .once :a civilian accused. appeals a 
convi\!tion on a charge ;for which he should 
hav/! beell acquitted\ hEl ca,n b,e retired regard-
less Of the state of the eviden~e. provided ~uch 
rehearing if "jUst".") (2) It prohibited are­

. hearing of an offense for which he 'was ac­
quittkda.t tile first trikl;" '(3) it prohibi'ted a 

80 Supra note 69, 
' 81 1bftVSee separate opinions in United States v. Ivory, 9 USeMA 

616, 26.CMR 296. (t9GS), cited by Jude;e Quinn in 85 St. John's L. 
Rev. 225, 282. 

82l1. Rep.·No. 486, 3ist,Cong .• 1st Sess, (1949), at 19. 
88 Jbid.~ UCMJ, Art. 63 (a), requires "sufficient evidence in - the 

record: to kl1P\:lort tbe fhidlrip" as a prerequisite to' a rebearinll. 
at I1,1'¥an v..' pnlted ,states. 838 U.S. 5/S2 (1950), dtscuss(!d by 

Mayers and Yarbrough In -Bis Vexarl: New Trials and SucCe88iVfJ 
Pt'o'6c~tlori8. 74 1:Iarv. L. Rev. 1. at .18. (1960·). 

56 UC:MJ, 'Art. 68 (b). At the' time of the enactment- of the ,Code. 
a civilian who appealed bis conviction of a lesser included offense 
in a fe4tral court on rehel\ring c'Ol,Ild be convicted ot the prlnc(pJe 
offens,e l:~f ~hich ~e. bad b"en a~qultt.d oria'inally. Ttoh'o v. United 
States, 199 U.S. '621 <i~,ofi}. or\, the theory, ,thM he had "waived" 
the rtg)it ,to object to retrial, on the 9,trel;l.sB o~ which he had been 

I acquitted. See Uhlted :States v. Ba1l; 8upra, note 79. Trono' :wa.s 
In effect' over_ruled by Green- 'v. -gntted states, 861S U.S . .}Sol (1~1S7h 

811 U,C14J, Art. 63 (b). It is worth noting. Jtowever~ !bat, in a _regent 
decision, the' California Supreme 'Coort' (Tr'dyn'or, 'd .. Wtlti'nai! fot 
th~ majority) held that such a sente:nc •• 1i~lta"oft:"s i~\~qU;"hi'tb, 
concept of double jeopardy. even when ,the, aeeuse~ h"jf,~pJ;le,._I~,(I 
trom ,bis first conviction. People v. H~nderaon, '2~' C~ .. 2t1,"a9~, l86 
p 2d 67~, 86 Cal. ReP. 7,7 (1968). The'd801810n Is. noV',lo:"but.lwei)t 
reasoned. It is based on ~r66n, 8upra note 84, "ttnd: 'a !,J~,.at: -O~I,lr 
tornla precedent, and seems an' accurate prediction of the direction 
In,- ,which *e Unite(l States Supreme Court is movin'Ii'. ' 'I' i ' 

Sf U-CMJ. Art. 44. (Emphasis' supplied). 
"'UOMJ. Art. 44(c). (Emphasis added). 

';'&!'United 'States' v. Wella. 9 USCMA 509, 26 CMIt,-e89:'(19li8). 
110 Ibid., Quaere: Has jeopardy' attached -when a: dlspu~, r~o~ 

c:lue.stlon Is'ralsed by receipt of preliminary evidence 'o'n 'a.' preplea 
motion In bar of trial? . ,~ I " \T 

PI United, States v. Williams. 11' USCMA 469. 29, O:ftlR 21lS. (1960), 
discussed in MIl. L. Rev., April. 1961 (DA Pam 27-100-12. 1, April 
81) pp. 27~..0280. ' , 
,,83ACM 896l'. Flelsl" 17 014R 710 (1964). " ' , 

113 Ibid .. citing: Hearings o~ R.R. 4~80, .Befo;e a Sulleomml~_te., 91 
tht' House Oommlttee 01\ Armed ServioeB;: S'lat' Con't. 1st" Seag. 
(l.94:9)-, .. ~ 802. ~O:l.1'; Hes:td,olrs on 'S.R .... S5-7",Befor., a "SubqQttu111twe: 
ot the ,SenB;te 90mn*tee Oll Armed -Serv-~IJfl8. iel." at 1-70. ;&6, ~~8.;' 
S.~:Rep;N6.486;IU. I ,I" ,>,/"" 

, AGO 10004 

sentence in,. excess of that adjudged at the 
original tria!;" 
;i' 

", 2hTime' ile-opalldy 'attaches. a. General. "No 
.person 'shall wi4:hout hili! consent,betrietia 
s6eoltd" time f01"the'same o'fferise."'7Thus 
j'eo'partly·a~t8:ch6s. wh:en f;there has" been a 

~I ","'~::' t 11.'.'~' j':r';;·~",i.<,q , 

,r.b, j EllfQff!~ tp!~q" :~~ iIlfOll\\~ding !which subse­
quent ,tp .the jntFodliction o~l~y,ilJencjl,p,ut.prior 
to. afi\ltljng • .is dismissed. OJ;'ft~l,ninateil ,by ,the 
<)onvening authority or onffi!ltiQliI\.o~ ,the, prOSe' 
clltiol), for, !aillire of available evidence or wit­
nes~es withollt any fault. of *e lac~usE\d shall 
bea trial in the, sf!nse of,thislll'ticle ... ·$8 .'Qlldel' 
this prov.ision.except wher~ "manifest. \}~qes_ 
sity'~ justifies' the declaration of 1\ mistrial(,\)N< 
the law officer, jeopardy attaches only, ,UpOl)., 
receipt of evidence on the m.erits.~8'l1hua' 
jeopardy does not .attach when.i pre!i)R~afY 
evidence on preplea motions is recei;ved.·· .11\" 
though once the court is convened the accused 
may be entitled to I/. rehearing If the 'Govern~ 
ment does not show "good cause" for with­
drawing the case trom that .particular court­
martial and referring to another for completed 
tria!.9! 

c. After plea. before verdict. When the trial 
is terminated before verdict. after receipt of 
evidence on.the merits the basic. questions are: 
"Was theoase 'term2nated for 'manifest neces­
si~yiri.tJidr#~:re8t oii'u8ti.oe· or was it with~ 
drawn to 'saveaw abqwUtal f" If the answer to 
tlle"1i,~~f9f,th~s~',.q9e'Stions is "yes." then the 
answ.er.to thl/dsQaond must be "no," and vice 
Y~r~a:lili'0rjl)~t.lll),c~;::ff a mistrial were declared' 
ObMIO.Usly.,,£oihthe,',purpose of saving a "weak" 
~~~~I"th~~:;,t)je' c,e,~e,wasnot withdrawn for 
"mlml~est necessity in the interest of justice."" 
~t'~~.~",~~~~n:4.!!1I1I. ,therefore, the. accqSed 
could successfully plead former jeopardy citing 
Article 44(c). UeMJ,to the effect that he'has 
1I1t~~t;lY,'.hden,""tHed,'i' since. the former proceed­
I·ng-- .. wlis·ternlt!trated . "for failure of available 
~v:rd~nCi'·.~:,~,,:Witliout any fault of the accused." 

, ; , I ,oj h~' '" . .''': .' . , 

. This Code provision was designed to protect 
tlie'lI'ecl'lse1:l ':from a second trial following 
the,nnwal'rantM withdrawal of charges.·. AI­
tho*~1\ iMt':'~i\!a~ly:set o.ut in the legislative 
hearings on the enactment of the COde. 'there 
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is some indication :that Oongress intended that 
former jeopardy apply when the (\onvening au, 

,thority withdrew the charges, except in the 
'.ca;seE>f, an· ,lIrge!}t combat Ilituation·· Bach as 
,was 'the, ,basis for the decision in Wade, Y" 

,Runter.··.Thedrafters of the Manual,neverthe, 
less construed Ar,ticle 4A (c) to allow retrial o~ 
,a,case withdrawn by the convening authority' 
[not, ()nly for !such '!urgent and unforeseen mil­
itllTY 'necessity".' ,but ,also, when' "inadmissible 
iilformation, highly prejudicial to' either the 

, Government O'r the accused, has been brought 
"to the,attenti6n' of the'couJlt,and it appears·t6 
,.the! convening authorfty,·thatthe memb<lrsbf 
,the COUl'tcannot be' reasonably eX'pected tore' 
rllain: uninfluenced ,'thereby;'''·' 'Th'rs wordirt~ 
apparently ada\lts'lihe rationale of tlnit part· '()f 
1Jhe'i 'W/Id,e"opiniow, referl'irtg'to the mistrial 
powers 'of it' 'ctvHlall'; jlldge. ' Wade;' howev'etJ, 

"Wlas! ,nQtdeci'd'ed, 'on ;this! basis, but on reasoris 
'!6f"~lITgeht, milItary 'necessity." , .. " ' 

;:::r~; ,c~.#,~(9{.:lY.il!(t:arY Appeai~h~s neve);"}!} 
1\; ~~~are ,,t\o14ing;,~~~i4ed if the convening &u, 
,thom~'f~as,!pr,,~a~'I1:?~ t/lisadditional. with, 
A~'Il\y!l],jll!!l!~el:'I;~!l, U'f!~ted StateB v, Str"!fl41~r·~ 
,ai,liv#, .\l~:, q~i,t,~tfo\l!ld that both th~law officer 

I ,," " . • 

co! it ! [ " , 

and ,the' convening, autherity· had "mistrial'l 
powe,~s'. xLJ:udge Ferguson agrees that only the 
law officer",maY' declare mistrials·· ~Cf., with. 
dr,awal ,o:f:charges by the convening authority 
f9rH,'I,utrgent,;,andunforeseen militaTY neces, 
:sity?I,),lth!lI1:; that wiH be the law in view, of 
J,u!:\ge'IQuinn's ,previous' announcement to the 
~lIi1lIi\e:'Sff(/ct..,. i 
,.!,~,(tiH~,t.;I~'~lji:·,;,')' .. " ;-: ", ,.'C,'· I, '.' ".;j 

'~~~~~~ili~~~r~~~r4~!Bt~t,etlC'M1;'~~J~ 
~~~[r ta;ja~e th,eplea of Jorll\~fJeQPardy U,u, 
, ~Y~l.l"ff, ,Jr~" til,: ?ticM,' ",1',' g, :e,~' ,?l~,r.e W;I thdra wn aft,'~ 
,~.!,~l~~:",~M{~p}r,.s"~n,t~~!!e,:,,, . ' ... ' , , ,.' 
.f.Alpt~ee,diJ1g which:'.,.;,p,rior: to a fiudingd ' 
'\ 7jl\'ij~i"';' \',termiu&ted, . '~,' splllIlle a, trial iu") 
"i,j;~t;aense>jf(>t"t1tis ,ArHcle. jEmph/lsis" 
'b~~ae~\li:iJi"'i.!'" !' 

Sclch ! WkJ~t~rJ'>;'et~tion,'as Judge Latimer og~ 
ser,~di;lrl'Vn/~~iStateB v: Ivory,!bO could, n~f 
pi\fY.WMq~J~e,/lc,cuseq, because, "Pretermitttn~ 
fM, ,,$iifegUa'rd!l cloakmg sentences. . . . If an 
aC,cusedis initially found· guilty, he can never 
\>~ cQuyicted of ,II degree of an offense gr~ater 
tii'~n"tliat' xetu!llledby the original court. 
martial.':!O! 

';,;T,hi$"\l'l~ke~' ~~:Use if the cri~eria fQr.ord~r~ng 
a secon4 trial is the same as ordering a rehear" 
Inlt' ,:~ te~tnbt alwa~~ apl!liedwhen a~j~tl1l11 
is..;decJared before finding.!" If the rehearing 
~!lf~,&'lh"rd.~1"~re app,lied, the!! a lega11y-)~s\l~1 
tkientr.ecQrd"could not be saved by declaring' a 
mistrial: after finding. Further, and even' a:~, 

(l " .. : 'd',,, ,;," "' , '-, • " •. ''''.'' _ • 

summg I\,iegally suffic1ent record ,of t1'lal, If the 
record indicated the case was, withdrawn b¢j 
cause of thejeuient dispositiorl@fthe members. 
perh~psa pie:" of.for~er jeopar~r.~hould b~ 
¢!lnsldered 90 the. Second, trilliQn the the911~ 
that even an "automatic appeal".should not 
be taki;w where a, very)Hr\it sentence WI1;~ 
assured)O~ <J" ,_,,,,,, 

3 •• Mistvillis, \ai"cI;';;,ncrdi:W:hen' erro~ has b~en 
ctllnltil'tttii'd" at"fth~"'fii.r which is mahifestl ' 
pi:~jtiiflciarto"the"'acc;;~~d:':~r,'th~', go~ernme~~ 
""'"iilYd'ltCllfitl6t~e·~t'@;by cau~iol).ary i'!lstruc­
t!ons,'~Il~JIehg~~,' 6r other' tri;"( procedures" ~ 
mistrikl ri1!!ybedli6'1area\i/s,' !lll\st resort.'" 

'\V,Q~H"'~)j:~~ P'¥~J "~a,{~r i$ readily :;l;pparentthis 
ml!~lkl?e"'t1(i)!fW'e"MI:()\ier' the"\5bje\l~iajt Qfip:ie 
a~~il~lld;~06 JW!fo sHou1c! hot 'be'ab!~to "eie~cis~ . .. 



, a veto .power ever the proceedings .and thu~ 
, obtain twe bites at. the,apple in the, form of a 
reheartng in. case' he is convicted .. 

The law office!" possesses great discretfon1n 
determining whenthe'ilxtraor,lin'ary ~elief of 
a mistrial' is neces~'!lry. ~il II' ~i#corid trial, when 
the mistrhil is . 'aftiicked 'c'61Iater~lly by a 'mo' 
tion to dismiss for former jbopatilyin which it 
,is asserted tha.t there was no 'need' to declare a 
:mistrial, the law officerisforrnier' ruling will . 

.' nQt be disturbed absent a showing of an abuse 
of discretion.!OG The law officer has as a basis 
· for his decision the actual viewing of the events 
of the trial. The convening authority has no 
such ihth'nl!te connection 'With'the trial and 
therefore,' according to Chief 'Judge Quinn, 
should not havetfie'same powers'to declare a 
mistrial for events occurring in the court­
room. 107 

I '. . 

,b. Denial of Motion for Mistrial. The Court 
pf.Military'Appeals has,been.,mo~t generous in 
!Upholding the law officer-'s, decision to deny a 
motion for a.!llistrial, finding that the law offi-

· cer . in most cases can cure the effect of the 
· error by ,(1) striking objectionable evidence,!08 
(2) cautionary instructions,!09 and (3) by re­

,mqvi.ug an,qqjectionable mel?ber in an appro-
,I?rlate case. lIO Whe~e, ho;vever, .inadmissible 
,~nd, ilicrimiIlatiIlg evidence of a particularly 
1al?aging nature hl\s. beeIl, received (such as 
confessions or. ap!lljssions, Qf!1,n,.a,ccused), the 
la\\, olp,ce)." will,usui\lIyel:r lfl1e ,fe;ils to grant 
am!str.ie;/.uI " " .. 
, (1) Noab.U8etoiAenYI''>' oij;, 

" IlI'u:8trrttiveqc'~'~8'i' .... '.. 
Vnite4Stdt~1 V\~/t"fttiin· , '. 

.~ U,SCMA '~S,'#~' ~~~riH~~~( 1958), . 
. . For beingdl:ll,ti\(,:~fiM~llltl'lI'd\lty\ ac~ 

> cused wassentep<l~ft,~,:~;pad h'anduc1!' 
T 

lOG"That ~ac.t that altern!ltlve .'CO~1'f.8 -otr~e.(,\Uo~ a\'~'\'~~al1ilbl~1 
declarln" a. mi~tri1'"l or giving curative, Instl'l.Ict!fjI·n ..... ,t1bes1i_ndt; re­
quire ·that the law offlcel' choose -the' 'ilest- oriltj' but only that he 
have some reason for his partlcu!ar course of ,action. 'l!JnI4ld SUrtes 
v. Johnpiel', 12 uSeMA 90, 30 CMR qo' (lil61) .. 
, ; :lpJ UnIted S;ttlt$1' v. Stl;'1ni'er, 1t11J)1'a, noW -.lIs.r ',' ,1 

,. ,::Yt,~~ed Sta~8, v. S~~~Uan, 8~1;n·a.' .. n?~~1Q~.iJ;,!i!. ;. ;;,~ 

"PO'Unitedl$tates v. Batchelor, 7/USCN:iA:Bll:4i:£2fDMR 144 (1966). 

'{ , 111 T:he.; 1~~Wn. Qt, "1r~n~raJ., ,p.reju..,d~9~:: "III ""p.flle,~{ \n the case ot 
cohf~lJlon8 or admissions. United -States v. brant 10' UaeMA tsalS 

, ~8 teMRi 1&1. ;(1'~19); :Bot' '(I\lUtiye In8lr\'ui~l8nU at!e(:nonp,reJpIUcllli,,: 

Il'~!"., t~.: i'l!( ,~"!9'.~1~"'~ ,~d"'lt.IV.. d,.t~., i~~9(!" .. . ~W'. ! rmd Ibpn A"~lIY • 
kfid eA-O?I'eitualll 'exc,ludid It, Unf~d.l:!ta't8t,v .. :rU8tlc, •. a USCMA 81, 
'1ur:CMR':a,~t:(19E12~~",f':Il'-' .", J JlOn::hHJ!i'\ :"'-; - ., \, 
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. discharge, six months confinement 
,. ',., ;,anclrpiWif.aUerfeitures.Prior to plead­
j. (: ,irig;uthlll!,d'eferise an open court made a 

ri v '(T""1lI0tiom.'rtlJ,,<ildslniss,Bn!>the grounds that 
111';,,,; the.p1I'efutl!li],adt»hSQ:dUbnot inform the 

<.hl h",)rI:OOlW$I~ai1tlll'GrM:~Jtl!at the accuser 
/, "" 'hM~',":llie'e~h:t$nilllll\ih)dspecial ceurt­
H' .,:' ".Irriaillll'ltb'l'llr1ll11·leottrl.8~11' before he was 
", ,n"i:"8toppe'dlfdl)\\'1ltth$:ll~i r.~ffl.eer, (implied 

,( ;·"thaftt. thll'cl'etiM!oR"t~~1'Ythe'aase 'bya 
Igen1!!i!tlrHCBU~"1I1all1ll,wI>' .. had ··been in­
fluenced" 'by"j'. ,:/:, ,1l1uhlnllll1's·,previous 

.; ,c!Jnvietions and !'''l~;' 'hts·attltude to­
'.wwd ·thelser,v,ieeA'\ill'INFhe ,lltw"Bffider 
dended! the' defens'e'im'r!Jllion for a' mis­
trial, but instructed the' court to dis-

'. regard' tIii!lI··courisel 'il remarks.·' He 're­
peated this alimoniti@ll three: timllS, 
the iastbeing in his final instructions 
to the court members. Opinit>n; [Judge 
Fergusoll dissenting]. The law'offieer 
did not abus'ehis discretion. Although 
it was error for the trial counsel to 
mentionthe,a;ccused's previo\ls convic­
tion .. andattit\lde towards the servi~e, 
the n/!.ture },!In:d,jseriousness . of the 
offensesj(were',not disclosed at that 
time and',~he,courtmembers can be 
pre&.1alUed()',tlbiqha:ve,· followed the law 
officer'sr<:itepeated, iristructions to dis­
,regard';.thadtriaicounsel's objectional 
,remalll\;SitJli; 'j,,; .' . 

.." Lp~~~~~t~~~t~:~~~2, Si1t~M~ 
\ "" .. :').') J; ~iJt~l1~il~tP).~d.occasion to re- . 
'II.I i 't'l o'rq ,'IP~1W-'~~xjlhe.~Ole ,of the law offi- . 
q" ;.,.;'fflo'FJl:r::}",~\;l,j,liI~iji()J1jlPon a motion " 
~'O ""tljJ~lI;J!l.lil\li:ri!l.l. 'W,e,there. said: 

i.\ 10 ~'~'JfH;8u!jJltj i~j"liow well established' 
10 jJ~l!h :~~~~:t~ I. ,r~ officer ~as ~h~ 

'l.d.'. (Jl.~1j '1lJl'~.I'.; ~m ... 1iI.,.,.'.;a .... IS(\ .. r .. etlon' .a. s .. a. CiV. iUan jl9Jw J ,gffl:~ \'IIl,cjtlil{le' to declare a mis-
,ISo AM~)e 114: :ti]'nd'ted States v. Stringer, 
9d V:Ilf1l 9'f'liA,rni~~A>122, 17 'CMR 122; 
11~IHIRUpBib .. tJ:lfli.t'~'" States 'v. Richard, 7 
IIlJitliqo Jl~TJ~_A"46,21·CMR 172. But 
.. :)11 l1i1<Jt lJilille'>'tiellQ'edy is a drastic ,one. 
"9dinMft 9rl,0;)01ail.!!v;rUliiMd States, 218 F 
oJ 9'{'I!)# t~lj4154,·.~OA-,8th;,(j)j.r') (1956). 

. rf·lI'lOfl.t fl"ii(ijtdrn~l:ly 'an ert(l)t'''in admit- ' 
'.l'ifl"""il"lllttg,.EfVidence''Clln 'be' cured by . 
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striking it and instructing the 
cou'rt members to disregard it. 
Only in the e~traordiriary slt-. 
uation, . whelle .the improperly 
admitted testimony1s inflam­
matory e1' highly. pl'edudicial to 
the extent that Us impact can­
not be erased reasonably from 
minds of an ordinaJJy person, is 
there occasion fo1'\ the Jaw offi­
car to grant a motion for a mis­
trial. An appellate court is de­
tached froJ]l<"the courtroom 
drama and thereiol'e, the law 
effieer'/!")lluHng :on such a mo­
tien ;will, 1tlQt he disturbed on 
rev,lewunlesg, there was a clear 
ab,u~e;.,of .. discretion on his 
,Part;":, i": .' 

, ... " \'! ,-,,'.' "I, ., "_~r'l -\ -, 
, . U,?I#ea,.~M~1"v.:~C!Jch~IOt;, 

7, USC¥A M~,.~~.q~RJ~4 ,(1956) 
'0" • 0 ' 11he acoused was convicted of such 
" ' J(lharg~s}asconll;nunicattng with the 

'. . "ebelin~l'.'Ri:td 'misconduct as a prisoner 
" ;,Cilf'~~;'I.During the: challenging pro-

'; fOlldtlTe: 'a court member :stated that he 
,0.1 ,', !l" ':JW1udilCiisttle'· to . ~hei accused and had 
;<!"rjJ'lI!l:l~l!d) an opinion that he was a 
,;,uJ r,nbf4i1Wrt;."The)inwmber was removed 
,'\;'''i,d:6r~~~d;he.(cOurtl but> the law officer de-

itiedthedefense motit'm for a mistrial. 

,J 1""jl\t91P~~!!'rh~ law'officer did not abuse 
: rr.) Ni.I\s\llIa:sav~tf0fH' , 

i "i "Iqjl\llte!r~i't~u&!etl.dugh that a motion 
.;1'0 wtJ"g,fc!hll~<l!alstri8J' is an' appropriate 
",i "!.fr(~I.'_r~iene\'er:it .becomes ap-

, b'n~tl'tM ~.tltrte 1IIcldent has oc­
i,.i."ticl"j~~UI' ,Gfu:I1lng; the course of a 
.)!it ';r,d ~\W.vh>hdl); ail'ects the right of 
,·,jiiv);~ . ,1i~~~l;!i~Qi):lave a fair trial by 
." ,( ~~~e~\~h~h,e~ sitting. United 
";:'I!'id!.:$.~_t2.,k$~ .6USCMA 521, 
'.', • i fL ~!)i'~.'l1Sfl~f,an:dl ther.e ma~ be 

o lfJil }~ns£lIi/ll!fliillli~el.1i ,.a ' dlsquabfied 
'"" y,': m:t~~~":~~M?Jan opinion 

n !Iii whlcll Is s~l~edl.ldidial to an ac­
'I g [e .. ··.Qus!!dr,1lb~~ije!f!~1Ct:lthe member 
. ( iti' I'll t;f,"Qmtlt!he~eJt,/W)Hhillot . serve to 

.• :lil"lJ;\((icU~~.thtl::llJ1~_il,!i'i~Jl tho).la'h 
',d il'!!) apipl\Cil;pr!ia.t.I>H·n~;nt\ICtions are 

,',<,1 given by the law ·officer.·. United 
States v. Richard, 7 USCMA46, 
21 CMR172. However, the ,effect, 
if any, caused by remarks sucl). as 
the one made by Lieutenant Schoo. 
walter may normally .be cured by 
the pro~lldure adopted by the law 
officer,. here,. and the general rule" 

,is the appropriate ,one in this 
:1 \{'I';' caS!3., 

"I 
1',r· .. :;<1I: * * lit '" III 

- I:' ,I : 'j I· ,,", 

J,,' 'J"':" JQo!?ij>al)i~?r"of'i t~s. case wit~ . 
•• '" . tJpit,~d~ta.tes. y. R'cha,d,~upra" 
, . • .. e,.!1-sil~. i. ~em, .. ,o.lls.t.r. ate~ why., thIS law, i ' ;_11Ji~ I.(-;['j' th 
""'''.,'' ,.9Iticerdid ,not err il) ~enyin,~ e 
" ""';:"'hJlm.Q~i~l},formistrial, In that case, 
,,,,I,,., ".! tpe .. aisqualified~ourt-llIlJ.rtial '. 

member did more than merely e1{- , . 
press his opinion. He asserted 

"''1J'') that the accused had been 'tried 
'" "iI'· ,''( fOl"anofher serious 'offense, tirn,i"t,· '« 

j i '.'., "'was related to the one then be~ 
,h'N ! . ' 'fbl'el the court-martial, and at. 

')'11 'I, Ii'! 'tempted to. buttress his opiniob 
:')bi'i'\a~ 't() the offense for which the 

',', .'1 ,. 0 accused was then on trial by re- : 
"101'" "'''ierring to certain inadmissible 
j'.'.":d,"'ev.ftleritiary items. Under' those 

"',' circumstances, we held prejudj." 
Ii d "~'I :;'c!al"and 'inadmissibte evidence" 
.'; ".i!'teriiling to createhostllitytowlil'd.' 
'I'll ,1 "'.Jthe'achused was called to. the at-' 

tention of the court, and tMt the • 
law officer had no choic~ but to 
decl!)},e,alI!istJ:'ial, fo.r we be­
lieved. that no reasonable person 

"(I' :'c()qld~~t" to be infl~~1w~d,by ,j;he 
comwilll s o.f the disq.ualined. 
mE!ltlb~r:'a~~e/ I\b\\\ev~r, the situ­

. adoti ~~ 4JtH;~ dH¥.erellt. No evi­
dence had been introduced, and 

·Lteufenant'·fl~WowaltEll' . 'expressed 
." ,l":' :',,';'~i ;'I:~At~,,:~jQ:N1n.tQn~: ,an~~:."n.othl,ngl" !more~:, 

, .",';w.";f".~"-.j/,,,-!; .'f' ""i"(l!;:i ,,~pi"')l'!:_'; .:.[ "" 
, • \li1~b H; .1ti(.") 1),\ .'-:> .' ': ,; ," 

, • (2),.ru4tbJUIIIMlbo.',deny i' Where it 
peavli"f ~t)l\(jJ:l'dbH!'!''tWilt tn'e 

, ,,;,., j, ,; .,i >1eltm$&mwiIrDlln.infilienaed, by,the 
''''''''. ')"': "+*,,1l111,,~'omil'/ll':'QJ\."J'il' ·o'l>ii,',,;;'ll'ti()\\. ' 

P. tI, '- );', ~'~,~:~~ti~~:i;~h~':Jdefe~~~~ ~:~~t\ '," , ~J~,1 
'~.mfS'tMIl1."Certil'lll·· , 
hitv~!ctiHltl<:n' or an iJ' 1adlmissilble· ,.oc,w 
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.fessio)!, create a pr~slPH.ption of in­
curable prejudice Jeaviq.j!' the law 
officer; no dis~r~tton jl),)4ematter"l~ 
Here it wouN s~em !in'\wateriai that 
the defense counsel opposed the decIa­
rationof'a mistrial; jd"'l!$"amt.i;tter of 
law,the"~onvtcti'bn*oMdrrhav~ to be 
reversed; It-'wotild :bliiiA·Hilseless., one­
sided't)'rocedure' to!pJ)tJo~edl 'With a trial 
that! Ilit theve~~*orS1l':liol"the accused 
woult'result in a '(Ielie'lWlng with an 
alternative, outsid'!) chiinde' for an ac-

, quittal,l18, Of coul'se;"wlthe prosecu­
tion deliberately' ihtlibduc'ect error in 
the expectation ofob€af.iHrig a mistrial 
and hIIvh'lg 8.: better 'p'lle~ared case at 
the 'second trilll;' 'former jeopardy 
might He.1H Hel'e' the mistrial would 
be ghllted' not for' "ihah1fest neces­
sitY)· in tlte' il1t~resi df'jUstice, "but 
rathe'l- to'save an aC(julttaJ;"115 

:,: , 

'Illustrative. Case 
United States v. Grant. 

. '10 USCMA 585, 28 CMR 151 (1959) 

". ,;!, ,E(qlY: ir,dic~t)edthat we will re­
j "ii, "!):ivlll1~t Q}~I~,,w.4e~e his ruling con­
,""I<)!"st~~\\~ 8,R,ab.'1~1l of" that discre-

,.';'i",:.,.'.l"W!IjI.,~ .. i'.1rit.·. ,lin., "'.IJie. PiSta ...... ie·s 1< ... ' .p~tric. ~'. 8 

, I;' 

:-,:)'; .)J~tWjr~lr~~il\~.'~~~J:c.' ii11~~~ 
'''l25''~iviR,~~O(/l'~II~; in United 

8tates.iVl ,JP,a;twicki;· supra, 'we 
foundf.·that tMMwofifcer's grant­

') , itill"0'i:''li<>l\fIiJMOll'utii ,strike inad­
'; 'illtsstblll: tllstl1\\i;~'\1mId 'instruc­

"ti0I1'to tlie' iCourtlto (disregard it 
" iin·'thell' delibeNt'bt6trs' 'WitS' sufi!" 

cient tooverc'oi'nee'llill\S' prejudice 
-inherellt"in 'a·Witntls$! testimony 
that· the accusediMraat"engaged in 
thil sa~e'of leave 'papers. 'And in 

: the' Sham/ian cas~".lsupra, we 
reached' 'a: simihirconcluslon con~ 
C8l'ning' the effect of' the trial 
counsel'is : remarks 'about the ac-

!lcused!s . previous 'convictions and 
, atti1lude" toward the:' service. Un 

.•.. ·tli~ ,otMl' 'hand\"i:n United States 
vH~il!Ftard/HJ8CJMA 46, 21 CMR 

, fOllnd that' declarations 

"~1i&'lireJi~-~h,~,"member. ,during the 
"c' . concerning 

history of 
of 

. required 
dec:lal'e a mis~ 
case is more 

to the last men-



. " 

, It is difficult to see how the mem­
b~rs could erase fl'orrtheir minds 
the damning effeCt 'of Colonel 
Flemming's vituperative declara­
tions and IIccord to the accused 
the' fair, trial to which he is en­
titled. 

. , * ,lit ,; ,'I lie * 
The GQvernment,argues, how­

ever, that, any ,prejudice inherent 
in the, denial ,of the motion was 
overcome'h:v the ,compelling na­
ture of the evidence ,of accused's 
guilt. Assuming, a'llgnendo thM 

, ' , ,the Jproef Jof· guilt is. compelling, 
the, shovt tan/jwep ,to the govern­
ment's cont.ention is that the ac­
cused· is lentitled' t()a fair hear­
ing) I,;" ,,:And' We, have unhesitat­
ingly!re:iected, the idea that com-

. pel1ing:evidence, has any curative 
effeet wllen.a confession has been 

.. intrQduced, withGut sh9wing com­
.' pliancewith, Code, supra, Article 
)8:1,:,;0:" '" ,I _ ., .' 

, " "iN 0/.: In Grant for the fbst time the Court 
,j ,,',~i>j.~,,\li; ,applied the,qoctrine of ""eneral 

,; ,_t~~jud~~e" to c.Ortfesaions or admiss16ns im~ 
; : i,: If~ol>.~h: '~~¢,eived: ~,ef0.re, this decision t~e 

, ,dourJi)1ad purported, 'to find an abuse of dIS' 

",' 'e&t!'OItIN4eri§irig the Inistrial because of the 
'~ ;'~lliIP\,ft~ ,p~~~u, diee\'CaU, sed by the improperly 

\ : ~f~~~t~~,4,'~~vt~~n~~.l1t,. . , , 
" ;',.4I::.;tf'u:,,·)j. . 

c. Gtan't' of''MIffjj~n. ; 
1,./l),,;~e~,~h;:~~A~~p~~n seen, th~ law 

',:,' 'r.rt .... ,9.p;j.,.,~~~);. h~ .. j ,1I.'.i.L'f .. ld.e .. A~gr,ee, of dlscre-'" tlR»!l ');le'1l>WI)g: wheti).er or not a 
'l/jI;;' . " • ..; :"i{' h dId 0 b i' <L:ml",c",:.)il\\l0't\'".e .!!c are. n or-

('o:fIl.e~.t~, 1\lj>~.:I!.'~.~~. ~ ...• h.," e ... ~ .. l .. g:ht. well, there­
,;. , Jfo~~"~~9»j!ld~~e practical, as well 

, ,.. !I.,S~ffe ~iiS,a~{4Iins~R\lerCeSOf his grant-
, "ill*d'f\lllI1iI~i-1~~tif\n, S?me important 

"''Unl.J.i' S\.w;.!~:(~~)I~~~s'liU:A 199, 24 CMR 9 (1957), 
U.I.Ud'iStf!.tes1.,v .. , D'WJI'Alifa~i'lIfi!¥-... : ~a~. ~., OMR 144 (1967). 

, "',Unl~ S"\e'I,r~'IIJ,'I\~r~j,1;>p.lll\"'\. 46(, 21 OMR 172 (19"). 
~ll See pat·a';;2d. ~,uJ',rCl.",,,M,.'t:Jl),!Wdl~,~~ I~., lvoh., ,lIpra note 101. 

o Doubtles. thlll 'woald.1rHcjdilWld ~'[('~,thet~I~,.nce In the record 

at, $~ t\~~ .. t# .. 1t1, ,W .. Il'B '~. otJ'l.\Y~!!... '.I.'U»; '. ~~·.~.'ort. the- conviction. 
110 United }j~a:tee" v. 'Lfliqb' d:'"tfl . ; 628. 'te:~CM.R ,808 (1968), 

Iii 'Ddt authOrity 'to' the 'ctlfflt~ Ift~ »O!.IiHi::Jtfm9tion tor mlstrlill 

; w~ I .. ~!"~~,ly, ,.~!p :,4~!!nJ~~!tI'~n.... jl\, ... <1!~~' on4 the 

,,::~::JJ:.~~t ~if~r~~~~~i~r.~j:J.~, \rro::or~: 
. •• p.~le ,~f ,,.,elvIW! 'r~lot,·~t..o\Ib'''. "''igllll~tlJl''I'".u'lt.:~, 

12I United States v. Miller. 10Ulo.X lot. "'2'7 ol4a 870 (l9~9), 

. factors to be considered are the 
tute of the error complained of, 

l ,,' stage'of the trial,and'the party 
ink the tnotion. 

,1 ! )d 'i:)~,-( 

c •.• ~~) (l'i'YY!e.. If the occaS;ion. for declaring 
'" mistrial ,arises before jeopardy 

..""",:"tac!\les,,-lluch as when a.highly lnfiarrl-' 
.,.' I ;,il·' i!lli\l\tpJi'Ylemar,~ is m\lde by a me:mbElr' 
'I' 'I,')';; .. ~ du.rii~"i!!lj,a\lenging, pr\lgedures117-no 
"t ' !.~jmpJ,"QP~r.ll).otiv,,! wu~d be attlribllted 
r' .,'r ',"1 tp"the"jaW,ofljcees g/illllking a mistrial. 

'. ;";"'; ",'Phl!!d,i~r,(j~ipn t()i.de,~l\lre a mistrial 
I'i 'II""'" l,dl!ric\'lIl';',fj1e, ,1l~iI'jQd)l~t~een plea and 
, CI ,f,.,: J ,\y.~~~i~tkhQ}V;eV~~'Iw:i)\ be 
"'lI" f!'m?~JCl,o~elY'Yh,elil*e, i~sue is 

,: . :",1'", '911n\l,'I'tconq ,trial, ,a)'ld.it Is argued that 
",ri'l! tll~(lllIistrjljil ,WIIS ,declared to save a. 

!,,'j. 1<' ,,'YRIIil\' p\lse. J'r\lctically" in , 
I" "CI;I8I1S, the law officer would do well , 

, 'l1~,sery~ .ruling until after finding. If. 
the accused is acquitted the case is of' 
course finally terminated. On the other 
hand if he IS con'victed, the law officer 

,,': :coijldg:rant the motion without his' 
d~cision later being at~acked collat­

,'" "~rany oiJ.'the,grouud'that the trial' 
:, :,,,, .. , wlis terminated to save the Govern­

'1 :,),,~ ), :,1 :.1 1 !:' 'lnen't's case. 118 ' 

"Ie" "If the error occurs after verdict and 

,', CQuld effect only the' sentence, then 
perlialls ,the law. officer could declare 
a mistrial as to the sentence only.1l9 
Such a limited decis!6n has not as yet 
'been defined byj uElidal 'opinion and 
in most cases ,wouidseem to be an im­
practlcalprocedul'.e fo'r 'the reason' 
that' little saving' in.' tirhe' 'would be 
effected ; th~' convllrtin'i: authority 
coul(l"inim:e4iately'o).(ler II "split re-

.' , ' ~, 'r', : :1 {: " ' j I 

hearing"120 ()n ~h~ sentence, in which 
case .tIle iiccused\Yolijii be afforded the 

'. Obertefif,'o~ 'asenlence'lim:itlltion which 
'h~'wbtild' ri~t;'fuive if"thetrial 

i ~!!l'1h'iIi'Ated\be1'dFi! "sentence. 

", ::'(~)I' ~~itV .ViVl~~~J #iRt~o~:, . . 
. (a) Accused: If the accused makes the 

' .. mdti8n for mistrial and it is incor­
.' re~tIy denied, a rell~adl)g lllllY be 

,"''''''1'''' ':,~i~~re4';11l, 'event,p~. Qonviction. ·If it 
... ", .. ',,'~''tl.l''~Wll.lrd ~)jl' 'rooted . hih:lhOuld' lie 

.' 'irI .. ,-J,~I)~~Pl'_, ,P ... ,Y g " ,'"" " .. _.; ',' . 
. est6pped from pleading, former 

• . ~oo (10004 
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: J\". 

'"." .-!,; -

,i)i,' -

t" 
'" 

jeopardy,at a subseql1l>\nt tria,); for 
. the same oifen$e. f21" "n' '" 

A different ,sit\latiQri.,might,arli!e, 
however, "where it~l :"llIi@r!"ell;lId~g 
fora ,misttialwas 'gerrtli'at'ed'bY''tihe 
GGvernment, te :sa"t'e!>II,;.wWli;,.lIa$e, 
. I~' the" errGl''' ,hbpelesslw,' iPDej lh!l~(jjjd 

. the laccu'sed's'cauile;,Huhrough'J:no 
'fauJt':of his' oWlrr, <lire '!ill "faml'd, wHh 
anurij.tistified a1Tehl'n'iWiOf: the Gov­
ernment'screaW)ri !"t<i'SNve' II "s\\1'e 
conviction he must'ask'fo'ramis-
trial and bEl estbpped from claiming 

': . former' jeopardy :atll' subsequent 
, ','" , trial where the government will put 

'J' 
;' . 

, I" 

'on a better case. Under these cir­
-, ' ' ' cumstarrces" the 'fact that the ac­

, cused;was thep'arty' who moved for 
the ,'. mistl'ial'should' 'not ' raise 
esfoppeL\;2 ' ,I 

. (b) p~osedIJJ~oit!TI1~ factth/:>.t the Gov-
',) "') , , :',' ., ,." 

. ernment asked fOr the mistrial over 
" thil Opjettlbn.o!'the acct(sed, should 

.' 'bea' facfo't, 1\1 'determining-obj ec­
I' tively-t!}~' motiVe :of 'the lawoffi­

cer in declaring th,e mistriaL It 
, wouldusiIaUy ,be' a 'factor indicat­
ing' that the mistr'iaJw/:>.s declared 

, ,12, ct.~ bOnCul1rlng (lPii1l(ln" 'Qt, Juds:~ "Quint))n Unit,ed States, v. 
~llv.O~Y.:9 'V,SpM,I\."5l,-6; 126:'C~lt,296 ,(1958). '_', ,'. 

'iU Se, God' v:~ UIHte'(1"' States; :86'4 U.S~ '9i7 '(i9"61). 

AGO \0 ••• 
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i/'MuitirPle t;i(J,l1. ,'~ 1'/lltiple Pltnishment. As 
yet, neither fhe ~', ml',Qtit",t;,,,, nor statutory 
tl",>tri110 of haye been appli~d 

at· a 



"at one trial? But if an earlier decision were 
:followed, the doctrine of former jeopardy would 
have allowed Gore to be convicted in separate 

, trials. 

In Gavie1'es v. United Statesl2' decided in 
1911, the accused was first convicted of being 
disorderly in a 'pubJif! place a,nd then of insult­

'fng ~'pnblic officer in the execution of his office. 
. 'The Court' conceding that the same evidence , "," ' '. , proved the different stabitorl;' elements, ne,-;er-

theless held that to be the "same offense"­
within, the proscriptiori of fOl'lller jeopa,rdl;';­
not only must the fact 'l>~ ,the same; but ~'s,? the 
law:. rhis, d~cision, w.1:Ii<;h/i stress~s rathe:\' .for­
Il)alisti,callythe , aIl~¥a~io\ls: rather thaJ;l,}he 

,proof ill, s\lpport thjlr,~?fIWp'-shanded dow,ll,at 
a time when the ~oml>lexlty,and ~Cllpe o!P\lre!y 

" st~tutoryoffe,~s~~ :wil~,~rifllngwhel) .co~pl!/<,~d 
~o' that of the vllst ,m,atrllf of toda,y. S}gmnPMlt-

,
I,Y' in rec, e, ,n, t,' ti"mll,s,', ,a, Jff,',',?,i,f, r, ,~s,Situll;tiO"n, ha,s, ,,1)ot been reafflr'8ed,by,: ~he court. I~ ha~ been,;re-
jected by at least, one i:',e<,!e~a,1 CirCUit, court,lao 
It is fair toappJy'the Gavieres requirement of . ' ", . .,. - " . 

sameness in both fact and Jaw when the 
sequences of the act or transaction are 
ferent.-such;as when there are multiple 
tints",or d~stinct consequences.I81 But when the 

"act, produces substantially only one result, then 
it,would.seem that not only should the ',: 

;,,)menll ,be ,limited as for a single offense, but even 
i)mor,a'so that future trial should be barred, 
dthoughat ' a second ',triaL different statut'or~ 
,wordS'iate',alleged.182 Former,jeopardy is " .... c'~, 
"at ,ullwarranted , harassment (')f the aC'lUs,ed·~to' 

Pl'(')h.ibit the prosecution from ,wearing 
aCGu$.ed out'by a multitude of cases with 

,',!Q\jl!ft~d ,.trials.i'. 18,3' ,Successive trials entail 
Jiljlities nndexpenses, not ,usulVlIy involved at 

.g,tul!"le,llJ;iakof's.everal offenses. For that 
'l,t s~~ms, n~t qnllkelr: tMtin the future ci" 
"l;Ipl?,eVatep<JUrts~i11be more pron: to find 
""a,me!P,ff~nSE!':,.(and thus, fo.rme~ Jeo~ardy) , 
a second, trial, than they 'would If the 
.)V;~r~,j8ine4,ar~h~same t:ri\ll. , 

To,surillnlVrize, the ,strict "same. evidence"', 
test'·cifl .(;;avie;'~8 r was adopted in Blockburger" 
llIi ;the qtlestii:mof multiple punishment at . 
si,ngie'i'.tnfd1.1t has been assumed for ' . 

. yelllrlh1lhat"tll:e test enunciated in Gaviere$ and 
'B16ck6uriJe~.was 'se~tled .law,' despite persistent 
an,d"wtowillgiscnolarly criticism of the rule on 
the ,grounds, that it was unduly harshl alld 
senselessly formalistic. In 1958, however, 
Blockbitrger was reaffir~~d~ in Gor~, QY a QljXe 
majority, ,the fifth member of which was Mr., 
Justice Frankfurter. Although it is always 
haz.ardous to, speculate on future results bas~ 
on the composition of the Court, 'It seems quite 
lik~ly that" the strict Gavieres-Blockburger test 
will not remain the federal rule for multipli­
cltY' of punishment when the Supreme Court .is 
next faced, with the question; Moreover,. al­
though '1;\ feder/l.I' Gavier~$-type situation has 
not been before the 'Supreme Court rec,entl~, 
the dissents an!! n;\aj.bl'r~Y: dic't.lI in cases such as 

"Hoag, ,Abbate,aud''' OOre,'hl;lve uniformly indi­
~!ltetl:tlmt:~~e';i!j;~lctq,~0~q.,W "same evidence" tejt, ,)s"not: £he.propeiv 0onstltutional, test 'fo,r 
jeopardY':!ie rePIit;at6'frg~IM~,,~jcact]y what the 
Qourt.vvill lield,.<thll:Plle1lllil' ,test to be. is not yet 
clear, If thetest.~~~~!I1~~M,:G(Wi~.re8,ilt.aj(;tlie 
ilidi<\ations ~rQ.,.tha.t !.tw,jJ) ,empMs,izethe evid, 
ence actua!!IY'!ll,ur~du¢,e~;: ra~ber tJW.ti,that 
~hiCh ,is,. th!l9f~tii:I\Xly!. veqUired; ,~er nQt 'r~­
quired) to pl'ove .the twe offenses, .and that It 

~ .", 
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.. will in addition require that .whatev$l'"difl'er­
,,'ences in proof are actuallw, involved .. be ','sig­
nificant" differences .. What differences,~ight 

· be found,' "significant'~for' these purposes.,is 
,'. still another .unanswered question. Perhaps. this 
I,judgment will be based .onsuclr factors as the 
,·singleness· of the criminal actor intent, 
whether it affected more than one victim .or 

,societal interest, and the relative ,ease' with 
b'which .bothcritnes CQuid have been vrosecuted 
at the nrst trial. Pl'obabiy none of these con-

· slderations would be determinative, in and of 
'itself. . ". 

I :, ,_ " ,i., • ;, " ' I' 
At the present time, the mlhtarw test for, the 

, '~samEl offense" for jeopardypurpos~s isa mat­
,,ter of guess-work. The Manual rUle is based 
upon, the strict Gav.iere8-B16~kburger ,"same 

'evidllnce" test, whiCh the dra£tsmenassumed 
l" : - ,- .,""", ',1 .," 
'to b~ the, authoritative Constitutional lnterpre-
.tation, for both jeopardy (sepllrllte trials) and 
multiplicity of punishment (at a single trial). 
. Th~' Cotirt of Military' Appeals has not de-

· clded a caseonthi$question for jeopardy pur­
'poses. It has, however, decided many cases' on 
'the 'question' for purposes of multiplicify of 
'punlshment at a single trial; and in .this 'con­
test it has not followed the strict "sameevi­

, de.nce': test p'romulgll-tediJ)the¥a~qa,' .. ~atl)er, 
it has til-ken a liberal approach, very 'similar to 
that suggeste~ above. The Supreme Cilul1;has 
consistently, indicated, in the past ten years, 

, .' ) , " " ,'. . 

tha~,,:-vhatever test is adopted for purposes of 
muitiplicity, a broadelt' test, is warranted for 
je.op~rdy, purposes atsep!l;rate trials, because 

"the'la:l:'ter"ilWblvcs 'fue'additional element of 
, }iaTii/;~M~h~:ol the' \l!ccu~e,q b:v'multiple prose­

cut)Oi\s;, 1'f'~l1~\lrtl'aslth~rilt'alone' is 161\owed by 
the ''Cbthf "6'f"\~t1Ite;t'Y'I!:A<ppea1~;it would be 
IOgi'ca'ifo\!'~1\. .··;06m:lti'ltc)~~litei)~tCl.th'e jedpli'rdy 
situ~Hori;~Ij.'t"tgatre'14'S'~i~tI!1; lI,rule .a:iI! It';\'~as 
deVeloped ''I: ol-~\X.rpO$l!s: ij'f>fi'lliflii pie' 'punishfrle11 t 
at a sirig<i~ tria\. There)tita¥ 1!i~ail.othiW factbr in 
the jIlilitiry" situationill'ow'vet,WhlCli;could 
affectthe'Jogic of this'extEit~lbn;'\'::."; , 

< ' ',', ".",' • 

Tlte,·!C()Ul't. of Military Apt\~al~ 'htls . not ret 
been 'preselited·with the' Gavie!nti8~type 'slftuatfon 
Where the, accused is tried c6nsectltftelt' for 
violatfonof' separate statutes: Bin 'based ;drtthe 
same' act andpl'ovedbythe same'evid(!n~e;'arid 
involving only 'one victini' or'substlintia\"c()lise­
quence. Wheh it does, the Couti; ~iJI'!haveim 
additfonal fact to cOIlsider: the Mamial "irijtllic­
tioh"that all known offenses 'be ! joh\.ed"at >a 
single trial. t"EVen if 'the . Court will ndt'cliooSe 
a more liberal view of ·the former jeopardy pro­
tections, yet it is,' not' inconceivable 'that it 
might use its adnlini!lttative powers'·' fudls­
miss the sec~nd charge. In doin/!, so it might 
find.,~u~Portl' )~l'NI;a:pp~oprillte ,case, in the 
Constitution ana C'odeguarantees of a speedy 
trial,,8~ t.1rld~r thts latterrationaie it could be 
held t4e.t ,th~ ~~c.ll~~& .was .. jlrejudiced by not 
ha~t,*!4/!;M,~Mq;.c;~.4~~~ ~~ledat the first trial. 

wi if.!me . . : R' o~ 'tor~er,j eopardy: the II". :.'~. tM.' . .. · .. I~. '~' .. l!".iI. '1'." .. >.'.'t ....... H b .. ll.' •.. t.he., '''~ame. Off. en.'.s. p" 

0.. ~g.ffi!U 1~ Jf.:,t~~ I~~ of only.?ne 50V­
. e . 'lJ1I:utl)\i\\:~re l\smgle act VIOlates a 
St,/,ttl '/'It'd . ';'.' statute the accused may be 

. State, then by the Fed-

e~~~~~~;~~(~~,:a~nd vice versa.'·' Bt!Cause 
l1iand . courts-martial each 

":;!iD.vE!rei.linllv from the United 
of these two trib\iilll\S 

~;~Jrj~l 'f,n the other fortlle same 
'resJ)'l~ct· the Manual provides:140 

~~w.~i,;·:;~ct~.,,'constituting a" cihue 
States . cannot, after 

.• 0' '. "~Wir&¥Y c~~~ derivirg: i~s author-' .. . i 'i~P;9. tl •. <0. '. f.' '.' .. !fII.'.. '~'ii.l!l. t.iO ... n Of ... ,.t. he. acCused ..•.. i.n. a . 
"I . .\~h~ 'U)ift~d States, be, ,made.the 
~.. i!f~ ''1e~o~ trial of the accused for 

'in 

I 

I 
I 

. I 

',I 



that, crime indhe same or another such 
court without his consent. 

The cited. words seem to conflict with' the 
decision in Gaviere~ v. United States,'" decided 
.fou~ years after Grafto.n. v. Un#ed $tp,tes,!42 
,wher.e the same act was the basis of multiple 
,'P~(W\cutions .in. couns. deriving their.· j!l\risqic­
,tion.from. the .UnitEld States. Indeed, the ,Gi;(1fo 
,vieres, argument was anticiPa.ted, but rejected 

· in, Gratton. Late!;,. ill Gavieres, the Court, w;ith 
,questionable logk,.,str!\ined.,to distinguish jts 

!. d~cisionin, Gral~o,n., ,.;!., 

:.. Ip. 'Gr/f/tQ'ft,tI}e cp~rt~l!lanial had acquitted 
tne accllSed of. tl\e'llollQaMal Qffense. of, 11Omi-

· cide, and .. he .. was'tbep.;,.Qver Jlis protest, con­
'yi~te.d, brlir ,~ed~!lrMrritorial court for· the 

· 0fl;'ElJ1Se of ,"a~~fll!s.ip.(\ti'311,"based, of cOllrse,.,on 
~He.samea¢toBrltlillg, Qn c{lPpealthe. GOV61'll-

• '1lent lIrgild tPil.t; tW:vl,iff\lrent cl'imes we!;e inC 
! v<llved,:~;9.l\ei14a:ll<fnst.mmtary I/lwand !liaGi­
pl.!ne,.t/leptA,lIr'ilgJIJ~~t ci;yil, law."'''. the Court 

.' i;¥fqse<'\ to! !aQ.c\l~~thi~ .proposi tion alld observed 
t~t :tlw,~i'lVi!+n.\lQlIrt.colild have I'lssumed jur­
:is~i~tio~;~f.~~~,$j;?,ct;), the' "sam~ acts" were. the 
founqatiOIL. Q;(.,ea,ch charge, It found former 

152 ,,,,"I . , 

jeopardy. It is submitted· that Gra/ton, as 
adopted in the Mamual, is the. appropriate in­
terpretation of the law unless the same act 
produces distinct consequences, as;, for ex· 
ample, a felony murder of a mailman. There, 
·not only is homicide committed" but, federal' 
mail is interfered with and the deliveryman 
killed. 

d.l' o.rfign agreements. U nqer certain treat, 
ieh with the foreign gOVerp.meIlts of the coun­
tries wherein our .tr~pS are, stationed, a single 
act fuay constitute a violation of the lawoi 
both the United States and of the foreign coun­
try; . The· two' cO\lIltries'th.eniigree who Shall 
tirilttry theliiilita¥y·a~cllsed.· Thereafter, the 

'country Which:dld.not'first tryhilii may not 
·try·the' accuseq, ib.the Slime territory, for' the 
slime offense, although lie may be tried subse-

. qU'i!IH!Iy fi:ll"an''Offensea:gai'nst discipline even' 
'I't:it''a'i'i$es' 'from 'the same act.'" A Canadian 
'c@rttentl'ftcof-co·tlrt 'commitment for reflising to 
tes~ify IItt.lacpronei"'s inquest was Ileld not to 

. bea t:tl'iar~, \\iithin the sense of the applicable 
tr~a.t#· s<faifto;bav .. a ,subsequent court-martial 

. in ,CaJ)!lqa forservice-discrediting cpnduct 
~~fusitig~o tjlstify.14· .. 
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sponsible for an unnecessary delay in the 
disposition ofa case violates the Uniform 
Code. Article 98, Uniform Code of Military 
Justice, . . . . Unquestionably therefore 
the right to a speedy trial is a substantial 
right. And, if it is denied to the accused, 
the trial judge can redress the wrong by 
dismissing the charges. Petition of Provoo, 
17 FRD 183, affirmed 350 US 857 .... 
Because no right to bail' exists in the mil-

itary, the length of the permissible delay in 
,trial is substantially less, than in Federal 
.civilian courts.'" As in, civilian ,.courts, the 
right, to a speedy trial fills in the gap ,left by 
the statute of limitations, which by.itself gives 
no guarantee to·a timely trial once charges 

, arepreferred.lj~ 

,~, Computatl"n. of deIay~Prel!umably, if Arti­
, cle 10 and 33, UCMJ, were the sole and ,com­
. plete source of the right, then only those 
periods spent in pretrial arrest or confinement 
would be, tot8Jed in' determining when the de­
lay in trial has violated the Codal right to a 
speedy trial; it has been indicated, however, 
that the time should be computed from the be 
ginning of confinement, or the formal present­
ment of the charges, whichever first occurs.'" 
This presupposes, of course, that the accused 
has suffered no other harm' than being 're­
strained an unwarranted length of time. If the 
defense of his case was prejudiced by ail undue 
delay in trial, whether or not he was' confined 
during the period, then "military 'due procE!ss" 

, ; .. '--~ 

", " 

:AGO UI004 

wonldrequiredismissal'Of the charges 011 th9 
basis that"the'accus!!dhad been deprived of 
"military due'p~oces!i," rather,'than on the basis 
of a violation of' 'A'i!ticles 10 and 38;"0 

. ." , .' "I:, ... '. ,. 
Excludedfroll\ cO!l;\pu~at~9n ofth,e pretrial 

delay in dis,posing 0'1 ,c1i\l'.t8'~s.al'e. ~omparative­
Iy short periods ~twe,el) '.~ages qf processing 
the charges, where such'llIlriods 'of· delay are 
not due to the negligence or design of the 
prosecution. Article 10,of.;1\he, Cod!!., . provides 
that when the accused Is .. plMed,in'~retrialre­
straint that "immediate steps" Sliallbe t~n 
to inform I).im of the speci~c c)iIll'lJ;e ~g,l'.iPSti him 
"and to try hiIn or to dismiss thech,arges I'.nd 
release him." If the Governn:ientjf~ifigent ,in 
a timel~ accomplishment of ,e/!jlh pf theiJe 
steps, "the .fact thll.t, there, is some reaS91l:a~le 

, delay in between the steps is iroma~ril\I.Th)l,8, 
where the accused was apprehended on 7l)e­
cember '1958, the pretrial investigation was 
conducted on 18 February 1959, and the allied 
papersfo,r~lIrded, ~ ,the ~?nvening authority 
on 26 Febt'ual'y 1959 exphllned a reason for tho 
delay <in iiftiVestijtation.accused was not entitled 
to dismis.hiFOf the llharges fbrdenial of speedy 
trial,~~' "I'" (" ' , 

''', : ~ ';' Unqqestionably, pretrial confine­
roeJlt,i1l '~Ul'~e~~9Il1e, However, the defense 

I' cto&~' not 'l1ispU~e the validity of the cOll-
't\n~l#ent\ Illld the period of coilfinement is 

>':~~lft,jil,&u'topi#iQn,' so extended as to Indl­
,,:!'<!~ie i~"~~fW~V t~a:t ,the. confinemenHs 

.',' ','~iI"rt '61', a)!ll\)p¥essWe di!, sign on the patt 
'::0ij'''th;1~ovei!ii#ie#t' a:i{h:inst the, aCcllsed. 

:fj,',AI~i;!~ni::buropf/l~oit; J~e'(>eridd '~ wt 80 
.')11J#~ li1ll1S9 ~!! 'olstaliutory reqUH'emente 
,,,ltY8ft di)i~rforM:a/nce of e88ential prelimi--
1(),~~~6i!edWuiilistoestablish,as a roat­
'i,~t,~: o~\[a-~I\that<there 'was a lack of rea­
n~)i~~~I~;~~!i~~llde 'in ,p~osecution. We con. 
"""qlh~lIl1{,.t~&r'tf~re, there )s ample evidenc,etq 
:ifl~,' ~'" _,' ',i\41he,!!laW i 

0, fficer's', rUlin, If denying 
(,If :(d~s.!,m.otiion: ~o d!smiss because of ' 
?W~~,~ '~,' ~,,!ll:lt~<;l, deprivation', of a .spe, Ildy 
" ; ;Jrt!ff'.~"u~,~h~ bo,ard of review erred, as 
, a Wl\t~ Qt. law, In holding that the law 

officer abused his discretion in his rulin,. 
":,:'il:ef~r~:':~c~ncl~ding,, ou).'" opillion., it, 'i. 
"flP,~l'dRJ,f'illte"to l'eiterate what we'Baid in 
:::\,(ni~~\l:;:St~t~tv: Wilson, 10 USCMA 81)8" 

408; 27 CMR 472; when the issue of it ; 

ila 



. spee!ly trial is raised by ",ay of a motion 
to !li~miss, "thefactsnecessary to a proper 
disposition of the question should be in­
corporated in the '/'~cord.". The alljed 
papers in this case show much more clearly 
than the evidence presented to the law 
officer, the' actual cotlrse of events. All 'the 
iletails should have been presented on the 
motion to 'diBmi!is:"1&2 

3. Delay for joinder of new charges. Since 
the Manual requires" a 'Joinder of all' known 
charges at a: single trial, a d~lay in processing 
a"chargein order to Investigate also newlY' dis­
cdvered 'offenses is' not only justified, btitre­
qulre!l. if the accusetl 'were'tried consecutively 
on known : Charges he'might well complaiii tl[at 
he had been prejudice!l by' a failure to join tnem 
all at a single trial. ' ' 

Illustrative Case 

United Sta,tes v. Batson, , 
12 USCMA 48, 30 CMR 48 (1960> 
'\ ,\' , ; - -', 

While in !lesertion the accused had engage!l 
in: a:ba,!l chellk"spree,an!l the investigating offi­
ce.r' was directed to investigate not only the 
charre. qf deser,tion but also eight complaints of 

lar'.ce.~,r:: b .. , y,;;r.~.e.J;~(','r/l .. 1s.a.n~i.llary investigation 
!lisclQseda .\?Wof48 possIble bad check com-
Plai~ts#~~~c~~t\Mu~: fc?'~ about a mo~th when 

de. f,IfP.~e.",,,) .. ?.\!.,.n~, ,.,.r" t~.$JM," .~I~Jed,. Jl S, p.ee!l. y trIalo.;n the 

lar, "c, eI),. ".,{,;",.p".,.y.,; ,W .. ~'f~,"."~"" ,.r~.~.s., .. <.W.,.h.I .. C .. h .... W ... e ... re ... "s.tI,II .. ,be­ing ,inv~,~l¥:\I,te. . '," ,8n ,!~e, ~esertlOn charge. 
T~e .c,o,lI),:efiha:lt .. ,qfl:~~ r4~.n,ed ,tp.ereqti~st. 
T~, ,Il Inyestl ... ~~~l~f,>.n. J. ~~,)i\,' .ri,~' (Jl?~lPY}, ha~ tIme 
completed.,ma''1~m\WJl~,\Inq.u,t:}' an,d, !lId ,not 
dO$o .. untiL:I\!>R\l~ ,two,,,~n!l..Q~e!Qa!f. .. 1lI9nths 
latElr wQ.~l\r~p,~i (,<!~ijlft1ie4\\,~YII~ijg!ltiQl): of 
tw~nty~\me,.il<d~t~jll\ll)-lrl!h"lIli~.la~l~i\lng; 1!i$ist­
ing ,appreheJl/jl\!!n.,,,,,u~'~!1$.\1l.Ii!I~~M,i1IP~the 
triial," before PlIlMil).$', Iftint~~~~lJ.~lt.o,a 
p,etl'ial 'agreeinent.w.itl\.i<the,oi>n.~,Ilibl!iQJ:"~ 
itf~ the'aCCilsed;mdve«! .to .. dl$1MI~'~~~~~'I1~1 
charge: ofdesertlOn.' The law ,offl!le'»l1il,enle~the 
motion.- '.,) '.; >.~' ,',;~ll't', ",j""I,,·~,t. 

fl ;-i:'.·, .. ·<r' (li'lr' S 

,,;,,' . ;·-;i,· ,::·,,)~·,;,i.({""'J~fl;!; 
.'11 USOMA 410, 414. 29 OMR 226,.280. (lilmph4sJ~ SUJWlted): 
... BY' pleadtmr .,"lltt luhkecuHd 'dot!l(ulifi wa'v~"tL~l:pfJ9r ~I;'l'or 

ot '&1'1 tDJlI'.t9per d~nllll o'l·,bl, ',w.otton;~ ~1.~1'84o,,'4en'ab~~ 'ltl?eedy 
trlai;,Nnt~ ~ta~-,:v. BfOW~ .• ':,1O. .tJ~PM~ ~,9~. ~~ .. 0141\, 6~' ,,'~9l19). 
[Jud8ee Fet<8uaon,land-'tathnlif': JUdge QUii'lb' dllJsehtlna! ort this 
po'pt.] ,- ~ , " ' 

Opinion: The law officer ruled correctly. The 
delay was necessary to enable the investigating 
officer to wakj! a thorough investigation. The 
bad~hec\!; cllIl)p\ail!ts were material to the ele­
ment ,of·. intellt in the original desertion charge; 
In a!l4itjon, even if tho.se offenses were not 
formjtlly charged at first, they were known to 
themUitary and proceedings against. the ac­
cuse!l .in S"epal'ate trials would b.e contrary to 
llIilit,/);!.'y)aw:. and of doubtful benefit to the 

. accU$e~,. . . 
'" .. : O'ler a 10llg span of years, the military· . 
has ,followed an authoritlitive enactment· 
whicll:crequIres that all known, offenses be 
triedtoge~herdn;asingle 'trial. It, is a rule 

,of:proce4ure.which the President can pre· 
, scribe, and paragraph 30t of the Manual 
for Courts-Martial, United States, 1951, 
~tates:l1h\l"principIEdn the following lan-

" lfU~ge :,j '. . 

"'S,hJ)jectto jutisdictional limitations, 
clilir'g¢s against an accused, if tried at 

'" all;. slipuld be tried at a singl~ trial by 
thi{ Ipwestcourt that has power to 

'adjudl!'e:a~ 'appropriate and adequate 
. l>u~l.shmeht.'· . 

"fith ,tl[at. rule in .mipd, absent some sub-
, stantial, p~eJudiceto the defense. of an 
accused~and no one contends that this 
aricuse!l 'was, han!licapped in defending on." 
the merits""-it woul!l bereasQnable for the 
investigating officer tp wrap up 1\11 known. , 
offenses in . one pretrial package. MOPIl­
over, it is interesting to note that the ac­
cused in his immediate request for trial or 
dismissal did not limit his demand to one . 
charge. On the .contrary, he included both . 
the desertion aild the larceny off~nses. 

. FlnaUythe separation of' the crimes for., 
;, ,tplal,wQuIQ,'nllt have aided tile accused In-

"sofar,'as"'Uonfin;ementl'W'as·Jconcerned; As-
:::;,:~t\_;#,g~Mltlio~1lhatt1l.e GQvernment .had; 
,,'" "Pl'cj)(l'eelii 11« Ci>1': tl:tedesel'tioll!reharge, regard -' 
.,H 1I!..II!I·"~"'~illJII:I. ,;&J.~~"""'~\.i~'~),, "" "'h rff . 

.'<'l.flft .fM"'tlW""41trH'H? ,(l{MlI)Wl~"'i/''r'"_te.!,,,Q.~, e , 0 eJ}Ses 
.," w.$uiJd:<iha,v,e"beett>~end'ing"·agad'l1stthe aC-

PJls~a;an<ll'l<l'e~\vl9Ulli'l\~e"I'lWIititied in' con­
i:':',; 'Ii\ii'iVlilJ,t~\t~~ttWg, ;t1Uli~:a!$.P:O'sition, ' . 
:',::"",IIf,I~b'~~1¥g:1~1"~::~(i\~'*~"J!tW'Qtn~~r qi!l 
,:·"no:t:ie!1l1,,:m.:.~e:6'uSln:ll' ,·the. defelilse motlOll .. ior· 
·'~~l1e1'''baSedilpt)Il'the'· c6nt~i1,tibn··'.ll:c.e\!sed. 
. ,ha4~e,en lienifld,hisright to.a speedy trial. 



The certified question, therefore, ill an­
swered in the negative.'" 

4. Procedure. Until recently, it seemed clear 
that, .absent lillY manifest miscarriage of ·Jus-

. lice the motion to dismiss for lack of a speedy 
trial is waived if not raised at the triaL'" In 
one case, it was even held (alternatively) that 

. as a prerequisite to ·raising the issue at the 
trial, the accused must have made some pretrial 
request to anyone in authority-for a speedy 
triaL". The status of both of these rules, how­
ever, was substantially impaired by the recent 
casecif United States v. Schlack.167 In Schlack, 
the accused was confined for 96 days without 
chilrges being preferred against him. During 
this period, however, he apparently made no 
demand for trial, and at the trial he pleaded 
guilty and made no motion based on denial of 
speedy trial. This issue was raised for the first 
time by appellate defense counsel before the 
Board.of Review, which held that the apparent 
violation of· both Articles 10 and 33· together 
with the lack of any government· explanation 
for the delay, in the record of trial, amounted 
to a ·denial of due process, which was not 
waived, and which warranted dismissal of the 
charges. The Court reversed, holding that. al­
though the Board was correct on the waiver 
question, it was improper to dismiss the 

1&f 1= UleMA 48, 58, lH) QMR 48. 68. 
HlI United States v, Hou~sbell. lJUpr", note 146. 
*Unfted States v,'Witsdn. 10 t1SCMA"1I9"8, 2'( OM-R 472 (1959); 

United States -v. Lustman., 2&8 -F:2d '4~1i ,'(~-;I' Clr. 19~~'h '~u;t, .• ee 
United States v,, Wilson, 10 'U~CMA 887.",~~ .q:t4R, .11, (l~~Qh', ~'ln" . 
the mtlltdt1r; appiteatidn 'of the i'ul~ of waiver; ')wher~ the' 'a:ccit~ed :}, 
I. confined. bas little t4l'reapmm,end',lt,", \ "i~ -','.(' 'j.,-

~l4-USCMA 8'1'l, '8. ~~~,l'H' (l96'~';, "',. ,,', .>(; 5) .t," 

to8 UntUid States 'v. lJrown, ,'10 USCM:A': 4(j'8, '28 'dklt" 114' (llit'\f;:_ 
1119Unlted States v. Dilvls ',upr~, notil'kl6};,,', ,., 'l .. :,'~I-,':{!·,; 
1110 See United. States ,v. <S;own,''' BU,pra: ,~6.te_ ,t~~. ,~'-' '\ J: dJ. it; j;J 
181 MOM. 191il. para. 671." , ' ' 
m,See "discussion in see'tion' V.' "·ah. ~I • • up~ci. lit, 'tKe: "~l!<-) 

clMulti there Is a "'.PUt of author~ty., on W,Alther ·tl¥t-, PO!-ft~l1~', {J 
may appeal the grant of a motion to dismiss for laqi(, of' .j~e4¥ 
trial' under thE:! statutorY provisions "'authoMZi")", -'apI1.itVf 'ic:P tiu.L ) 
Unl~d States Supreme Court from a ruling grantinl' !"i~~,~I).rit1n·_, 
dismiss In bar of further trial (18 USC , 3731)'. Since the mc--':Ion 
I. ,4'rallt«H:l, under Fed., R. Crltn. P, 48(b), the_ Ninth.' Qlt$itrbQlde 

tbe fU1ID." Is nonappealabl .•.. ,unl~. s ... ' ....... V .. ,~. J~e¥, ~.Jst.>'j.~~~' .. lq 
Cotllpany, 270 F. 2d 747 (9tli Cir. 1959) i United S~~},:~,-J!:f.fii~.)" 
aeo,tI'. 2d'623 (9th Clr. 1968). Tbe Court'ot Appeals ¥6iJ-'tb. f Ds'; 

·trict-ot Columbia. takea a contrary' view. --Urdtet!-8tates':v>WUJfMnii," 
168 F. 2d 895 (D.C. Cir. 1947). Cf., Mann v. United States, 304 
r. 24 ~940 (D.O,. 011'. 19~2)., r : ) 

.. :,'1'< 

i AGO' 10004' . 

·<lnarges'shice' the government had never had 
'a .hearingon the issue. The Court therefore 
coliClUde(f 1llilit tl\.ecaseshould be returned (for 
arehelltirik'lQullel'e) to alevt!lat which wit- . 
n~s~es 'c!()'tHd!,J:j~l'iealld' .andtestilnony taken to 
fully proteatl"the'lnterests oftlie governin~nt, 
anti· theiil'cnsed. In 'VIeW. of''the'Scha;llJfc case, 
it wOU!d~~~~e,>I'ot:t~ai:lfu~n~eI7~~'~nY, /fase 
involvllig . pr~tl'l/llcbn~M~ent /li!ld,aJl,/lippte­
ciable deliJ.,# hi' trilil!.::.fu merelyestabliiili for 
the recordi"as a'inatter' hi" 'course,tne r~asons 
for the de,liti.ThIS'~()uilf1ie~(j~Y:tJL,~i\y~t7q~~·· 
court hea~illlt .. 1'hen, if the .. ~e~!!It~~,isask,E¥I, 
~nd. does not w,lsh to?on~es~ t~e. ,isa';l.~n;~~~ ob~. 
JectlOnwould no doubt be waived,qnIlNt~ve.l\t, 
the underlying filets would be 8~tO¥t ilt the 
record, ren~ering the issue sU~~~1?~ibl'!i9~Aeqi­
sion by ail appellate court without anY fiIrthe" 
proceedings for that purpose. 

If the motion is properly raised· at the trial 
the burden is on the Governm.ent to justIfy on 
the record of trial any delay In excess of the 
requirements of Article 'l0 (stating that "im­
mediate steps" will be taken to .try aCcused,)· 
and Article 33 (forwarding completed investl, 
gation within eight days of initial pretrial.r~. 
straint).15' Although·, the prosecution has this· 
burden, the trialco\l:\lseJ..n.eed not establish that· 
all the. delay. Wlas necessll~, but only that most 
of the delay. was ,not,itltentional.ordueto op~ 
press! Ve· desi!!,]} Dl!,negllill'enoe .on the part oUlie 
Government,'!', ·As..it; ·llaises an interlocutor,y 
question,(hlWinll"llologicaLconnection with the 
guilt, ,\>r,jmiOae)llle of, j)ne' ·accused,. nor based on 
an;Wlplle.G).ollstitu1riOlulll,laW) the law .officer rules 
tinaUy:.onthe:'inotiQJlin the exercise of his dis-
cr~~~~~, ,,}i ,d'Jt'J: ~,t,,1 , ;' 

/ 

il~~:f;!::~~~anabuse of. dis-
lij{:\~'l/~r~~t~l~ . to dismis~ 'f~r 

disturbed .on 
grlillted, andiilVolves 

JU', UJ.J< rise to a question 
CQllven!Vlg authority-.:..aecor(f. 

1~~!;,~~J.~j.,.~~~~~~lll.~::~~. authority toov .... 
;" a procedure seems ~o 

t1te.~ !~otl\l;'62 

) , 

I, 

I· ': 

II 
! 

I 
r. 



SectioJ;l VI. PARAGRAPH 68e, MCM, 1951, PAttDON 

1. General. Pardon is an Exe.cutive power to 
be exercised personally by the President ,of. ,the 
United States. It should not be confused with 
his. remission power ~hlch may wipe out the 
punishment but not-as may a Pllrdon-t/le 
o/feJ;lse itself. lO' Special pardons (to named in. 
div~duals) have been rllrely issued ;'64 general 
pardons. (amnesty to a speCified groull of per~ 
sons) in the past were not so rarely exer, 
claed,16~ but evenll declaration,of.amnestYmulif· 
be made personally by the President.I " Finally, . 
pllrdon is I)ot to be conf.used with "construc~ 

. tive pardon" (or cOndonation), which caJ;l· be 
ex;e.rcised ,by specified ~ommande~s.107 . 

2. NOlldelegable'Prli$ldentlal Power. . . , 

lllU8trativ~ Case 
United States V. Batchelor, 

7 USCMAaI?;4,.,22 CMR 144 (1956) 

The accused. Was convicted of charges of 
mi8clonduet wJiUel II Korean prisoner of war; 
On the last ,da;y>,fol" the exchange of prisoners 
an Amet'fcan'<lnajor of ·the United Nations Ex, 
plainer.GnQup announced to the group of 
Amerioan P,O:WS" including the accused, who 
were. stBl4n.eneIlllY·.'custody, that they would . 
not beharroed, and .had nothing to .fear by 
allowing.,thlln1sl!lves: .to .' be repatriated to' the 
UnitedS1latjlsl(!i)II!'lIp.p.ea\..I,t was contended that 
the,'lI1ajor,/lad, heel)<,anauthorized agent of the . 
PlIssldent andlthat,his\.a;nnouncement amounted 
toa~'offet'o:6'lJeheta;Vamnesty or pardon which 
was·,accep1Jed ,b:lf,:tJl:e;ac~ui!ed when the latter 
returned to· Ualited"States control. 
Op1mion: Undeu,Article 2, Section 2, of' the 
United., ~ta~~. COl)s~i.tution, tqe general pardon 
power IS n,~l1dlll~~8ime a.nd· may be exercised 
onI1 ... bY:ih~/.l't~.~ fi.~f~~\\ .. ~. Of.' th. e United States .. 
Thus; th:~'/n4~.!t.~S ,'Al\Irouneement did not' 
amount to ah,~~!o,~\,.a!»n\l~b:, . . . 

. ,- _~"''\'\ "',~!.:j,I;'k;,IJf-'~_'}:il " "" 
... Wlntbrop, Mllil<ll'll.{, .... ;0lil\' . .1''''' ........ 12d Ed .. 1920) at 467. 
INlt.at~69.' -,,,1'1-;, .",\.. , ',. 

t-'Jbi4. i' ",;' 1-: ,\ "',Jr" 

111 United Statea v. Batchelor.·7 'Y$014A.',8f4~ ,~~ C),JR H4 (1966), 
1.., Winthrop, op. oit. supra note 1611, 'at 269; " 
*ItOM. 1961. para. 68e. 
'I. Section VII. mlrq" 
I"IIOK, '19IH, para. 8116,' 

Note. The Court made no eomment on whether the 
plea was waived. by . failure to raise it at th~. ·trial. 
Such comment was probably unnecessary in view of, 
the fact th~t a pardon wipes out the crime, retrospec .. ' 
tivelYi thus the issue may be raised at any stage of the 
proceeding,including the appellate level, for the first. 
time., 'In this resp,ect the Manual may be in error: when ~ 
it ,state,s that "A pardon ... exempts the individual ... 
fro~ p'unishnient .•.. " 188 

'3. Promise not to prosecute. Although certain 
comm!l,nders may "condone'; .desertion,'" only 
the President may pardon. Therefore, a prom; 
isti' not to prosecute an offense is not .binding , 
unc:l~r normal. circumstances. . 

. .• .. '.' . l11iiMrative Case . 
T!nit~¢ ~tates Y •• Werthman, 5 .oSCMA 44Q,' 
'.;"', 18 CMIt 64 (1955) . ., 'i) 

'Jihe. ac.eused's squadron commander agreed,; 
not to"Pl'efercharges fOil larceny after accused." . 
had. icol)itessed. The new squadron commander, " 
hoWevell, prefevred charges which resulted. in . 
accu8ed~s conviction by general courf,martiaJ. i .. 
The Jaw officer denied the defense motion to dis-, , 
miss, on grounds of military due process. 

oPinw~ The law officer did not err. Dismissal" 
of '!fuarges . prior to trial does not bar subse~ 
quent trial (citing paragraph 56 of the Man, 
ual) and here charges were not even preferred. 
Only the President can grant an express par- . 
don. While there might be a valid legal theory 
of constructive pardon it could be used only by 
an ofllcef exercising general court-martial jur­
isdiction, and then only to condone desertion. 
There was no breach of faith by 'the original 
squadron commandel'. He kept his word and 
could not bind his succeSSor. N Qr was there an 
ethical lapse by the Government. The orijpnal 
promise not' toprosec~te Wlls. gtl\tultous, wlth- " 
out consideration,;:and ... was .. merely an act of:: 
compassion; 

• _, • , '\ _ ,r> 

N.ote"'Ll. 1 •.... 111. I.".sing 
... '& ."h ... B>J;g. :.'/'. pu.rs.~ant to 'a.n exec .. ute .. d. '.i 

p~~~I~1 i/~~1I1~~t"w~~~a~ulltY to. ~ther oll'en.8~~: 
woulfl .. pro~lIb,y. p.r,eai;e .!lAA"eq,lIltab e, It ,not a I.glll ~ar. 
to subsf!lluent bial. for .that. cba"ge,., .. , , 

.. ,,!' 1" i;' ,it· I"~ .. J 

4. Procedure •. " A pardon ml\Y be interposed hl' 
bar of trial by a motion to dismiss." 170 



Section VII. PARAGRAPH 68f, MCM,. li951,CONSTRUCTIVE 
CONDONATION OF DESER'JIION 

1. General. Unconditional ·restoration of ,a de- . 
serter to duty by (a). an offieer 'exe):'cisini"gen-

. eral court.-martialjurisdictionv;(b) witlrknowl.· 
edge of the off.ense, operates henceforth as: a 
bar to triaI.171 

2. AWOL not condoned. 

IIlustratitVe CMe 
U'/Ilited Stutes v. Minor, 1 USCMA 497, 

4 OMR 89 (1952)1.72 

Accused was convicted for a war-time' 
AWOL in Korea from 18 January 1951 to 4 
March 1951. After he was found guilty he testi­
fied 'that oil return from his A, WOL he served 
with his, original unit until the date of trial, 
but offered no evidence to show that the divi­
sion commander (exercisiJ;lg general court­
martial jurisdiction) knew of the restoration 
to duty. The defense made no motion ,to dismiss 

, at the trial; on appeal, appellate defense coun­
sel urged the charge be dismissed. 

OPinion" OilitviCtion.jaffirtnedi. Historically. con·; 
struotiwe abI1dona'tlon could:be:raised only iii : 
bar of a charge of desertion;: and itii! doubtful 
that,.the,O,ol1rt coJ\1tl,clieai:p a ,defens6:::t<> the lllsl 

, , ,,~ " ',',:_ ~ __ ~ ,~" ,,,} " i , , ' ,,',' ", • _', " , " , 

se~lnclq4~dr.oll:ens(l!?f ,'f\!W.Qk, as.leg/slation . 
would b,en!ljl~ssitr¥'> l'tl,;atWe~e'j).t,tjleis$UeWas' 
not raised as there was 'tid,: :Showitilt' that the 
officer having general cou,rt-mlIrtial j\li'isdicc ' 
tion over the accused hac!:i'kttoWIedge of 'aeL 
cused's restoration Ito::duty.:'-Fi~'R11y,'" deferi~e I 

counsel's failure to: raise thehlsslie lat 1iI1e,trtld 
precludes it from being :raised' onap~ellihl1~l, 

Not •. Since 'Congress did ~ot'creatidh.', aJl.nli.'of 
condonation to desertion the fear. o{ judicial legislatiol' 
should not preclude the condonation''o(.AWj)~r'ogil­
cal result since it is a lesser included offense of d.eser-
tion. ' 

3. Procedure. The mption mU$1; be¥~erted 
at the trial or it i~ waived.17A The law officeJ' der 
cides the motion.l!6The prosecution m!lY rely 
on the lack of there:quh;,ep' entry' iIi th\lac~' : 
cused's ~ervice record to b.e made when des!,lr" 
tion is condoneq.'7. 
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In the military the accused is occasionaJly 
given a "grant," 178 or "proniise" 1'19. of im-
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give the necessary scope of protection afforded 
by Article 31 where the accused has an absolute 
right not to testify as to atny matter which will 
incriminate him. For instance, the·· Manual l 

states that a witness may be forced to ansWer. 
an incriminating question.1s< . , , 

if; because a grant of inunuriiW ... he cah 
successfully object to being tried' for the "" 
same otfense as to which the privilege is ., asserted. . ,. ,. 

and further provides1s8 

The fact that an, accompliGe testifies fOr,. 
the prosecution does not make him aftElr.'. 
wards immune to tl'ial~xoe'Pt.tothe extent. ' 
that immunity mll.Y have been promis\ld 
him by an authority competent to order, 
his trial by 'general'court-martial. ' 
Thus, according to these provisions, the, 

grant of immunity need not be complete, and 
an accused validly'may be forced 'to waive his 
right to the Article 31Pl'otection on the basis 
of a' Iimitedprdmil!i! 'of immunity. That/'s, if 
he Is prdmislld imi'nilnl~y for offense A, he can 
be foreed"to'te's1lify as to that' offense even 
though such testimony might contribute later 
to the proof against him of a distinctly differ­
ent offense B. In sqch, a case, according to the 
Manual, he. c9uld not validly plead "promise 
~u,ni~' ;1i!P~1\ the "promise" ran only to of. 
fenal!! A~ls;q.i,w,is.q~h,:,a .cas.e perhap~ accused's 
alternatj.ye~~~y :W;9\11d .be to move to exclUde, 
all, his ,testil)),()J»Yrl'I!.t, the first trial on the 

grounds that the promise of immunity should . 
be as broad as the Article 31 guarantee. Since, 
however, even this remedy would not exclude 
leads or other information obtained through 
the testimony, and thus would not give the wit .. ,; 
ness protection equivalent to Article 81, it re- " 
mains highly questionable whether a witness' 
could be compelled to testify (on pain of con- d 
tempt) on the basis of a limited promise, of 
inilnunity. ,h 

It thus behooves both the Government and 
the accused to scrutinize carefully the offer of 
immunity ,'tb Insure that each party' under­
stands completely the.effect of the contract. Re. 
gar<lles~. o,f the legality of. the Iv!;anualprovi. 
sions"th~ ,Pfomise.,or grant of immtinity, if ' 
su~~~enply ,~~oad;ol>viously has ~reat practic~l.: 
adyan,tage!l to the, accused because the, persons I' , 
charged With the administration of militarr 
ju~mie WUl'l'~spect its terms outO! atlea~t':. 
ethiC'alreasons. Where, however, Federal au.:: 
th~rlti~s' are interested in the prosecution,!81" . 
outol',lfail'ness to the accused the limitations" , 
of the\iromlseOf immunity should be realized. ,1 
It'ls,:,doubtful that a federal judge would be:" 
legally bound 'by the military commander's" 
promise nor is it certain that a United States 
attor~eY'Yquld bll, bound to respect its terms, , 

Finally it must be remembered that although 
a conveIling a\l1<hority is not disqualified from . 
referring a case to trial as a result of securing 
immunity for a witness,'ss he is disqualified 
from reviewing the record of triaL,s9 

o ;Se'CttMMX. l'PARAGRAPH 6Sg, MCM,'1,951, FORMER PUNISIIMENT ,: " ,.', '" " ' , " 

for "niinor offenses" without resort to .trial;,by,', 
court·martiaJ.!·· Such punishment iscaHed non­
judicial punishment, and the procedure for im. 
posing it is summary . .8incesuch punishment is ," c~ ;~~~IIL:'}l" not atrial orjudiciai proceeding" an individual ::;:g:;~:~ VD./,iJ\iilt,."" I ' "whohasbeen punished under Article 15 is not 1M 1,.:- AOM.',;l(JlfI1~ :aJUltUlAli;,;ho':'OB.764 (191515'), accuae.t .... 8.8 ,. .' ',I ' ,,, . , - '.'1 arante4 Iqt~u:IJ!~:fr?,m ~p:mmH~~;:'88I'~ certain Hated olfe':l8~, }p." the"DitPtirtmerit ot-' fi&1.nse' 'b'a~' a mut~al' Interest. return for bt. teaMmODY u a wft,l\..' Part of this testimony admlt~ 188 United State."v', .M.oW~tt;' l() -tJSOMA 'i69. 21 'OMJ;t 24B (l9tl9}., ted ·8ome prio ... f'Ja':;''Bta:.4t&UN:tu,irilatlo''~ to. the ·listed- often" ..... , I·Unlted Statee ,v. Whl~, 10, USOMA 68, 27 ,OM:«'187 (10118). Aoou~ w .. : th~,q,,' \tIow.J'-J~hl~\!or 'f.!Tm~f';'~fil,l1lt~ af",le, tblt 1J~'ant Ieorl10llt:J;II~,rt:"JIS" \lj'c)"tr$c If .815. M amenlha. 76')Stat. 447, 87~b of,lmmunlty. ltl" motion ~ <n~mfs" w .. den.ed. After the defen". Oon£.~ 'Zd",~eSiI;"'(lg6i'j~ <'rh."("niend:tWe'rit" 'eomiUeteiy revl8~' ahd emphulzid the' 'aoeuiI'ed.'•· ao6ttllhlli4tellJ!ttid';P1'088Cutlon: WII,,' allOw-ecf expa"iidW '~kl>t, ·l"a:~).~.nld' 'herll'i6'6fter ,all referenc~' 'to Art. "i&~ to ... but this with the aOQused'"testimonv, as 'a witness at the,Qth.,r ae amended, unless otbety)l~ slleaHleti'. In "Irrllliementa*jon of til.' trial, wherein acoused admitted to makln&' falae "tatementa. Opm- "new" -Art. -l~-: ,&I\d" the powere th8l'8ln' -cJ.elq-.uld to the P~die:nt km: ,~b ••. ~an~, 4fd no~, c;oY.,J: ,~~e .Jatw: jqcr~9~" ~~d ,acC!u',ed~s .tesU- and Secretaries co'~cerned; the Manual Pl'Ovt8tOIU~'.' rel'tlna ~ ,.J.rt. ~ mOhy:'w .... admt.Mi;)i.',to 'e1tOw i htj;'kbtN.r)6d't& dt'the exuint"'ot the 1& were,cdrnpleteW: rewritten by Exec,'O,. 11081, .tan, ao; 1968 ('eft'. 81'aJ'li-j" ,.:; "'J,'_,;' \ '; " ,/".J:" 'J ,,-,' '~1t{,,~i' " ,,' 1 Feb '6'S'):, iria tHe

11\:rmy pul,)llshed Aa ~2-15- (1 Feb'tlS)" An'j/efer~ 187"S .. , ,~R, ,~2-l60f 7, Oct 5Q, OAA,'ternJ~",-_c!?p.,cu~,n~ lin~ .. ~t.,.t''?q, ences to the Manual hereinafter are to the Man~a1 ae '9 CllJ\ert!t6tf; of 'drtm" 'o~ Which "t1i.: D~~att~n;t ,6t',f";fuktlce\.lnd aPnMu-' ot ' unless otherwise '~#ecift8d; ~.- . I ' , """", ' , 



technically protElcted fropts\lbseq\lent. trial; for 
the slime offelljle by the fonn,er jeopardy .prQ;vi~ 
sions of Article 44.191 

. , 

By negative Implication, however, Article 
15(f) of the Code provides that the imposition 

let See United States v. Fretwell, 11 USCMA 877, 29 CMR 198 
(1960),\ ACM 6516, Yra)", 10 CMR 618 (19158). 

UlI UC,MJ, Art. 16(1) I "The Imposition and enforcement of dil w 

oiplln8l')' punishment under this article for" any act or omission 
I. not a bu to trlaf by courtwmarttal for a 'BrW"l erin'l.e or offense 
rrowimr out of tb, same act, or omission." ·(Emphasis added.) 
110M"1961, para. 128b repeats the same lanellasa. The Code and 
14.nuaf slaOo'prOvlde that if Art. 16 puniahment 'haa been Impropel'ly 
enforoed for a Hrl&us offense, at a trial ·tor suah. offenle the ac­
cused m&y show the nonJudlolal punishment he has already Incurred 
therefor. and that will be taken Into acCount In' mitlsatioD of the 
sentence, 'shQuld he be found auUty. IbUi. 

1M MOM, 1961. para. 680: "Non .. judlclal ,punishment previously 
Imposed under Article i6 'tor a minor offenlie may be Interposed 
In bar of trial tor the same ofl'ense." ·NcrlfJ that here the )lanual 
Ipulu ,only ot punishment '~I,m,I??sed/' ,,!,herells ,Art. 16 (fh, an4 
para. 128b. of the Manual, quoted '''t.fWa note 191, speak of "hnpo" 
Iition anci enfOf'cetiimt." There may be a question, therefore, 
whether imposition ,ot non~udlclal punlshnlent without any entorce­
ment thereot, may be pleaded In "6ar of trial. Cases d8(llded under' 
prior law held that entorceMent :ot, tM punishment ion »Mt would 
suftlce to bar'trial, ACM 6til6, ~r~, 10 CMR 618 (1968), and 
tbat once punishment had been enforced an f!.ttempt to "withdraw" 
It by settinli' it aside would be ineffectlve~'to remove the bar to 
trial, because the punishment ha4 nevertheless been (linfticted," 
NOM 68-01699. Mahoney. 27 OMR 898 (1958) (letter of reprimand). 
Thea. ,C"l"88' a~e still, sood law." Whether Imposition o~ nonjl,ldlcial 
punishment without any enforcement would bar trial appears to 
be a moot question, for all practical purposes, since most' 'such 
punilhment Includes an "dmonitlon, 011, reprimand, and under the 
Reeulations those punishmenta. are normally enforced (executed) 
IDBtantall&Ously when the punishment Is imposed. B,ee AR' 22-16, 
para. 10. ", " 

1M See '1fU,t)1'O note '191. On' this point. It 'Is true that para. 6S" 
of the M,A:riual "sems to provide, otherwise,' ibut the eJl;ample there 
elven sho~s clearly ,th,.~ tbe draftameJl., only Inten4ed, to permit 
trial tOl" a serlo". 'ottense, fohowtn's nonjUdicial' 'punishment tor 
ImOther tft.ft1.or ottense~ arilins .;ftom. the 8am" Aot 01'> omission. 

1M M.OM., 1961, para. 128,~ See also J\R 22.;-15, p,",a. 86: "Se~eral 
minor offenses artsinl" 'out . 6f 8ubsta~tl~lly the same transaction 
will not be made' the baslsi ,of aeparatel 'actlons(,dnder i A'l'ttOle"io16'I" 

Altboul'h t~,. rea''1-~tion. '. Ut.~alJy aRP~. "Ml~', ~ ".'~.~s. IV,' ''', . .t ....• ! '.l.G 
prooeedinss tor minor 'ollenses, It ml8bt w.)~ appW'w' estop' ,Army 
convenlul'. authorttl8l!l' 'froin 'InitlatlQ ~8Jd.U(m""~0,~' !.,'~1'!.br'.1df .. 
fense. foU0'Yi1l;1i' nonJud~!ll'i'l puniehme,ntl !P)'f ,:ano,tN!~'\8'-l~~ . .\! qJr,~fI' 
atlslq lrom subltantlally the eame ~ransactton~ il'h s, ,,"ould '~be_ l' 
lom.what ,broader \prote<ltton for tb.' a(!ouied,\ ~~n' 'the ·,II'''.1~l\.''c) . 
or omt~sic;lD" t9st, Impll~d In the, Code .a~t;¥an\1l~A'l"4'1I,\lt\~~~, 
The ~ulatlo_n mhrht be, tnte,rpre~ ,to,' haye. tl11s, :jl,ffect : ~,,,~~, 
If aD &eCused' has 'been punished lotl,.n' \:i1f~t1B. 'uht1it~1'W1&I\5,fln 
would _~ stranae' to flnd',:bim' protec~,,~alr""~t, flWt"J.\.l~1 ~'l'~ 
punishment for. a, cl08e~ related ,minor, offe.lls,~, but",~\l~)~t.~,,~, I 

therefor. Such". rule would' protect 'hlm,:al'alnit '1\ (iss,~ 'ru.iJ~~_' 
while SultJ6ctini' him, to a 8'reater. " \, ,'" '. '1 l < :~.~ ': 

-VOMI. Art. 18. " ' ~!, " , 

117 United States. v. Williams, 10 USCMA 615, ,2'g C')l.'R i$.Y:,'(h~Df~, 
(dlsci~lInary ael'1'8satlon on a reduced diet) :. but trillol, ;~Q~ 'no;l;, 
be barred' by putely adminlstl'atlv~l settl'8;8IttIOW, tlieit' w.a \ ~~} J~\., 
posed, as punls,hment,: lbJd. Unc;lfr hl1icle ~~, :,~~;~.!II,n~lI'tI. ,-,hqr{tV'JI".l/, r 
(tor. purpoeea of subsequent t1'lal ,of, an j)«:el\~e, pre~oua1F: ,l?JJ.:\ 
Isbed) , the oo'bcepfl of '& oimltior'l o~ens'" \a~'flkttiol. 161 t .... ~,tcl~~(,P') 
bro~4''': t~~n, ,that .Of. ,a f!dlscipllQt~ ,\t1t~.~~tQ.1).·h»:o..i1avJ ~~I., J,};;J i j 
The r,easonB: for, thl,s, ,_1'8 a~i'l~~~ J.,. ,l~' ~~~,V lP$f"'rfarltj .~. ih' ','> 

and'lJpeolftca1!.y dlacu$sedi"lh note 'i18{";M~' " . I .. ' 

1" )tOM', ,1951, pa~"I; 128b; ;p~~lor' tO~ 'am.fl.dnierfti', hl)npb'.18laddld!). ,"\ ,) 

anq enforcell\ent of·Article 15 nonjudicial pun­
ishment for a minor offense maybe interposed; 
inJ;lar;Ql!triaJ.. for the same offense;19' The, 
ManulI)~/CpI~9!tl~8.1) .,provides. I " The language; 
ofJhe J,olls,·,andt. Manualdurthe,r implies thaL 
such punishment ;lllayJile"plea:de<Hn bar., of trial '~ 
for arvv o~herr ~b;ofl!.nse :arlsing out of the 
same ,act ;1)1' OmiIlS!!i>lI.19'I['-he Manual also 'states 
tha;t the ill\positiQnofnonj,\Idicial punishment 
bars sullseq\lent no'nd:lI.dicial "punishment for 
the same offense.19G.,. "v' ,b 

In addltibn to Article us, J\,'rtic}e 'ISo! the 
Code provides that pers6ns'held tii;pJ~triaJ'ctm­
flnement may be "subjected 'tci"·'min'O'~ :puiilsh­
ment ... for infractions of 'dla<iipHne'." 1,e'It 
has been held that an accused subjeilti!d 'to'dis­
ci plinary punishment for a minor· offense under 
this Article, may plead such punishment in bar 
of trial for the same offen_Congress" intent 
in this regard being construed in pari"materm 
with Article 15.197 

2. Definition of "Minor Ollense," The Gode 
does not define the ;term "minor offens!l." The· 
former Manual provision!!' .·deflned "minor' of­
fense" in the fQUowing tenn,s. 

Whether an . offense may be considered 
"minor" depends ,~pon. its 'nature, the time 
and place 'of its cOmmission, and the per­
sonc@mmittll1g.,it:!.'Genel!ally speaking the 
term, includeS>'niiSCQltductnot involving 
moral, t'Ull'pitlU4t> 'oranoy gre'ater degree of 
criminality than is involved in the average 
?~~n~J .Fr~~H (~f! ~)-pnmaryco~~-martial. 
1~\<?Jli~~~e ~9r.\ »'~I-I~h,.the pumtlvearti.cle 
au\i;norl;zeS tlie ,(kalh penalty or for whIch 
confinement for one year or more is au­
tl}o~ie~,~,;t}Ot'a mfmor offense. Offenses 
."II~,,.Il'Ylp,VO!lll\V) fOl'gery, maiming,and th~ 
, I'k~ !p.vo):vemQral turpitude and are not 
; J~ 'Mtitn~ft~t~. i «oS, 'lr"inor. Escape from con- , 

.
!ll1.ll,' e. ~ent,.· •. t,yv,·" ... iff~l disobe~ience of a 'Ioncom-. 
. :roJssIoJjle\l' 0 cer or petty officer, and pro-
"~f~cteA,absence without leave are offenses 
. (W!HGh"ar~ more serious than the average 
,;fllit\~~"i);f,~d)";:~y, summary courts-martial 
, lind! ~h;lJuldJ not ordinarily be treated as' 

nHnol',l" 
,'X\f~iil~';:~lli~,past year,., howevev"Congress, 

gteatly e~panded the powers of the comm:and. 
ing' b'fftcer' to impose nonjudicial .puniShm\iht 
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under Article 15.199 The avowed purposes of 
this change were to (1) correct, educate, and 
reform minor offenders, '(2) to preserve 'the 
minor offender's service record frotnunneces-' 
slir;y stigmatization' by criminal convictions;' 
and (3) to promote speedy and effective disci' 
pline for minor offenses with less personnel' 
,than are necessary for trial by court-mar­
tial.2O<l "In furtherance, 'of these salutary' ,aM 
remedial purposes, the Manual ''Was amended' 
to broaden the definition of "minor offimsest''-'" 

appropriate for, disposition under Article 15. 
As amended, the Manual now provides : ' 

The term offense, as' used 'in colinection 
with'the authorit;y to impose disciplini'r;Y,',', 
punishment'Ul\der Article 15 for minori>f- " 
fenses, ilicludes only those acts or, omis;" 
sions constituthig o:/tenaes under the puni­
:tive" articles of "tbe "Uniform, CodeoL 
l\1ijtiary, Justice,,\llhe.¢Iature of an offense", 
,and, the circums,tsnees surrounding its,,' 
commission, are among the factors which 
tilUet be ,considell\ldin,determining whether' 
'or, not ',it I ill! mil;\or in nature. Generality" 
th!il' termlilictudes"tnisconduct not· involving 
any greatel1 clegree', of ,criminality than is 
inv()~"'lld'\Jillt"theai'lerage offense tried by , 
s1U\)~l.\V! ,cQuil1t-martial. The term "minor:~", 
QrdMW1l'i,l/JIJ4Q~s not include misconduct of, 
~'~il'l4!t'Whi\l1\;lif, :,triecl by general court­
mijXtiwlw&ouhHepUlI:jshedby d!i8ho,norable ' 
d;i8,oharllif!,'1i9l'~~<:!IJ:\flnement fof" more ,thaov 
onejlea'IJ;n~h " 

A ifei8;ffilII1'c'6lrlpiirison of the 61d and' new 
Manual i'ilW\!fsi.'Oni' is!! wol;thwhiIe. It' ,reveals 
that: '~', f '_t~)? ~i>'1 j"Y:, ,<",,"< ,', " I,' , 

_ ,;[~, -,~(\,l:~S"'",d, ',11,"<', 

a . . tb~()~J:4 M;.1!tn~ll<1 '!r.l\les" have been .dras­
tically,r~Iilu.celHpi~!!~tl\~J.1s. of gsner.al gwide-
line8,onl~. ,'; r;:, .. ;:, :;~;f>l ~ ,,:,' ' 

b, tIre Qmcrl~tU'l5ir ,regArding "moral tUrpi­
tude" hAS.b'eeh]i\OtWtjjtet~'·abahdoned. . 

""'U~ '.,:,';'.~:i:,"! ",~\~~lP~-~, \"" " 

-, -,.---..,. .. ~, ' ., l{ ':~'),_::d'''-i ,~,!(,- " . , " , 

l·S~.npra. __ "Ottl,.;-f~9Ii_;;''!-I~'': 11:tt;~',;:y . . ,', :, ':' " 
aoo See_ ~_~. ,:9.e». ~?, 1~.h", :~b~:l t9J~")}4, 8$88, (A~Ir. ~8! 1~62') : 

H,R. Rep. 'No.1612H$:Itil .. a.. ~ .. '11"' ... "("' ...• ~I1' 17.· .... ) ,MeM. 
19'U, p~a. ,129&. _~;'''MtII'"' W&.~"i-. i'>'iM¢jolth"j 18 ARMY 1'!lo" 6 
at 18, 28 (Jan. 1$68), . "'-::" " 

101 MOM. 19151, para. I2$} (empbasla,.,addftd)., 
lOt 41R 2,2-lG-. ,para. '3d (,D.tP~ ..... > .. 4!t,Cl-)_ •. ~t, ~1l1 ,be n:0ted' th!1t': ~ 

~latJop;' dO. not,-'.m,tl.t19n' ,t~,. -tl,~~ilfA\1~artlaf" Iruide'-
Une ;Of",,tb~:_M.nua.11 ' ,-~ --"i~l '>,:':t l \h:1! J" 

-1,,;, pa, •. 6. 
-., JlCM~: te5l: ,p.ara • .lJ.29a..' 
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c. the old ,provi~ion that offenses punishable 
by death are "not minor" has been dropped. . 

'd. the rule that offenses punishable by "one'" 
year or more", are "not min6r" has been sub­
stantially changed. It noW provides thatordm.! 
aJ'ily offenses punishable by dishonorable dis­
charge or confinement for "more thatn one year" 
are not minor. 

.; , ' ',.1 

e. lhe'only criteria that remain unchanged.i 
are.t~ provisions that alJ the facts. and cir;; 
CUInstanes must be considered, and that gen-' . 
erallya .. "minor" offense, i1wolves nQ 
degree <of criminality than the' average off'enlle,," 
tried bysQlllnls,ry court-martial. Plainly, IlmO"." 

ever, the Jatte~ criterion has been greatly 
dil:uted by tli~ e.xpanded guidelines concerning.". 
maximum punishment" supra-if an offense :,j 
pu~dsliable,bydishonorabliil discharge or con" •. 
finement f@r'more than one year (or even 
deatfuJ ,~!typi'oIl\!rl\Y be considered :'minor 
depending ·on' the circllmstances, thenit is . 
that felonies ,aM!reneral court-martial type, 
o1fen.sesarecon~mplat!jd . as within the Jegiti­
ml\W zone 9fconiljderatipn. 

,;, '~i"',:" >'. :, ',,-:,> • .{ :,' ," .' 

'Fhe.Armyreguiatiort'loosens this nAflni'H01'"" 
still further -in implementation of the rerne(lial 
purposes of tile new Article 15 : 

Although the' term' "minor" ordinarily, 
does. not include misconcluct of a type 
which, if tried by a general court-martial, ' 
'~ouldbepunished by' dishonorable dis­
charge:or CQnfinement for more, than one 
year, this is not a /lard and last rule, and 
d'ueregard to all the circumstances of· the 
offense might indicate that action under. 
Article 15 would. be appropriate.even,.!n a 
case falIint within this CAtegory. Viola,- . 
mons of or failure8, to obey general ord.ers 
orrlJ>gulations ,nlaY'properly i be cortsidered 
asconstitutil\gminor,offlenses when the 
prohibited co.'/IJduct'isitselfof a mmot' 
natulre whell.CQIl~ider~· apart from the 
fact that it is.prohibitecl by a general' order 
or regulati.Qn:·~· ,"" " , . 

Jl;\aQ'ditiQt).,!'lt,. i~':provided' that no\l.iudici&l' 
puniSfuiient,shiiuld' be administered At the low .. 
est.levelil':I'·~QlWlaAld· ~ommetlsllrahl.withthe, 
needs::oJ<i'u$j;jee"and,diseipline,208 thattheeom-". 
malidezi"\n@t tho~()llghly evalul\t~' . 
on an. indj:vidualbasis"204 and that' 
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administrative, nonpunitive meaSljres ~te con­
sidered insufficient) minor offenses "shollld()r- . 
dinatily" be dealt with under Ai'ffcle 'i5;""IiUh~ , 
less it is clear that only trial bycburt~lnartillJ" 
will meet the needs of justice and dlsH~ , 
pline,"20' r,', 

Thus, it is ,apparen~ that in J\'rthe~~nc~ ,f)~ 
the Congressional poli,cies behind the \lxpansi9n 
of Article 15, the concept of i'ml~or ofi'ertae" 
has been greatly expahded. Theltat rules of 
the old ManUal have been replaced by' an ex­
panded and higllly flexible set of gUidelines. A • 
synthesis of the Manual and Army regul~tiOn ' 
would seem to' produce the following general 
outline of the "minor offense" concept: 

'a. Offenses normally tried by summarY court 
are minor. 

b. Offenses normally tried by special court­
martial (or which carry a maximum punish­
ment of a bad conduct discharge or confinement 
for' one year) may ordinarily be considered 
minor. 

c. Offenses normally tried by general court­
martial (or punishable by dishonorable dis­
charge or confinement for more than one.year) 
are ordinarily not minor, but: 

105 Ibid. 
2(18 See 'Mllle~. 8upra note 200. 
:roT Nevertheless, since the offenses of murder and spying carry a 

mandatory minimum sentence, It must be assumed that those' of­
fenses may never properl¥ be treated as minor, See UCMJ, Arts. 
118(1) .and (4). 106. Furthermore, it Is difficult to conceive how 
a oapltal offfmlle could be tre'ated -as "minor" under most 'clreum­
stances. 

2(18 Compare the anaiyllis in NOM 58-01699, Mahoney, 27 OMR 
898 (19BI.n. ' ' .. , 

2011 MOM, 1961, para. 67a. On'e"can 'ooMeive of .;'sltuatiOI1'·in~w1ilcb 
the motion would not be In order unttkaJwt' ftndlna's 1 'ie;~ ,_When 
a serious "offense Is charlled, hut the court ftnds the accused a'ullty 
only of a -lesser Included minor' offense; 'fbr-"'wbl~b "1'lo-njUdlOlal p-n-n­
ishment has already been Imposed. 

210 See cb. XII. supra. If an 'isslie of fact"ls' l'"l.ised ,by ."ooirttlotinlf 
preliminary evidence on the' motion._ the"dictt'lria of'i'U-n'tt'fJ1~'St'lttes 

v. Orlleias (supra, notes 10-12 and accO,mpany~nl_ ~xt) WQuld,:~ 
quire that the Issue be submitted to the courl' ntembtl'e lor deols\tm. 
The Manual takes an opposite view. In BUPPOrt of the',M .. nultl'··~Mdt, 
It should be noted that a motion to' ba~ ,based 91:" ,f~l'm.r, .. non~"dI. 
clal punishment was not known to the' cummon 11t.W., ,a.tI!'tt{'a.4'GWllfan 
would not, therefore; have a consiltutiortal liIrht tf):i1tti\t,llli1t'emUfta .. 
tion of the Issue. See ch. XU, supra, "\ , ·~it, dll;'.'WI,i:!I';f(t 

~11 See ch. 'XU, 8upra. This Is the' Manual 'vhtw, .ltOM; ll~;ji'rllf,R-. 
67a.. In United States v. Harding,' 11 U8CMA\-IM':41:1,f2~,l~~l~t:~90 
(-1960), 'a majority of the Court mUned'-M'-"b", ,t~,«tJ1Slftlotll!'on 
a finding of waiver, but stated'r ·,"We!'do"nO't 'dlia~«W'ttlt\l.the 

, reasonina' of the board- of review 'on the'qaestlon of 'Wa-lvtll'llf:-:".iJ.\llUre 
Fera'lIson, however, ',refused to ,aJ)p)'y ,'watvell- ·,lti;·;tift,w'" oa:8eii:6n~'~1be 
a'rounds that a ttmoly" motton 1&, not: neo&88ft-l'$",;IW1RIh Ia. pUre~<lu.'t1on 
of ,law would be affeoted t~ereb_¥ ~ " ' 

n~ See ch. 'XU, supra. 
> • .1...' "'" 
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, (,1) ,this, is not a hard and fast rule, and 
1 ,;,,:Ij.\j}~e fa~ts arid cir.cumstances of tl).~_ 

'~ '~J" ":liW:r.ti~1I1ar,, ARSE) must 1;le considered,: 
"dl,),aJ!\4 I, ,'.' .' ; , " 

,",(2~ J,.dol:llitiOOls,o~,geneIlal orders or regula., 
"'; ·'tJi0ns)a1'6;~)bee:va'luated by the seri-' 

,,,(;)."8ne$$ ojx..thsJlltrderlyj.ng conduct in- . 
;" ".V:C!lht~li\ ~.I ' '; 

;Eol'{fnamn~U~<lli j~$es'"a~, 'lar<:eriy'and 
violations MJ.Jgienerail wdei<""ttlay'fio\V,quite"ap-' 
propliia~lY" beconsidereill j Ul1\iiftC!lr!~ 'dep'ending 
on the I. ei'l'CUiIlstances, 'o,!>,the' '~a\ge;2oe "In: 'short, i 
accordlnlt':t& ,the; oManual,.aitd1R$~lati@I1, ibere ( 
is no offense which mw neyer til' :con~id!l'tild 
"minor."20, Great emphasis iSpla<!\l'd' on aU t)l.e 
facts andcifcu\llstances ~f tp!!,~4J,v,:id'r1,aI,fj\l,s,e, 
as well asthediscre'tion and j\lqPlt~~t?:qpe 
indivi~ual's' immediate cOnunaridh!-i q#lc~~., '" 

The thrust of these changes is to reinove' anyi. 
defonite criteria ,forreviewing,the cOlTreetnells, 
of the commander'S determination thatlithe,of­
fense' (and the., offender} is "minor!'"It,ois ' 
inevitable that under the increased emphasis 
on correction and rehabilitation without resort 
to criminal trial, commanders are going to be 
imposing nonjudicial punishment in many more 
cases in,whichnreasonable, men ' could differ over 
whetl\.el't~~ ff1;f~Il~~:'o/I\.~ "'tt!:inor" under alltlYe 
circumsfanceS.~q~, The ,effectiveness of thellew 
Artkltl'15must"lri I'ne!lsure rest on 'the 

~!i;s~c~re:;t~iO~nt!·a~n~{!~~~'::~~:~:~i. of commanders who are clos~st , 
vm!"lllOlVl(lUl1l accused" 'It 

1l'\11~::!le'""~l\J~~;~~j;li'al;~h,'~,J).l!.'o/ expanded ArtH;lil ' 
. the procedure fqr' 

W'ljpi~,l punishment in bp,.r 
,?~~~!('Ht~i:\:~r,~jl:jt~)i' same offense. 

:~~~;,~~~r~~~i:~~o~' ther motions to d,is.' raising forme~nqn~ 
ordinarilylilemade 

JU!lyj)emade. a.flinY 

,qt~~~l~:!t'~~"~! .the ,hearing of the III ' law offic~r W(>u,lli'tlile 
tq.!pI\ ... Iil:lqtion"'o If no motion is made 

r~~~=~:~~~'~~i~:~~::~::~>n to ~~iil.I611 the, ,,: is waived,211" . 

'''" __ 31D~:1IHt~~n,o/9Uldb~ on t/1.~a.c&US~d 
to;;ii$f/&li,;t1i!e. ,validity of "his ,mationte ,dis­
",.·mIt't,W!!g, ''Ii!'iJ'.<I'P fiii'rtler unfsl>"'~'t una' 1"'., ~:\II\II'III!'" ,,' ,I" ~'~II'''~' *' " .' p ,',1''' .~" ... ,~ " 

,tIie>i\II_ ,AW 11l,,1Ifij however, it may well· be' thM 
"I">,, h". 

1~1, 
.:' 



,I 
'I 
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thea~cused need only'establi$h that nonjudicial 
pUhisqment for the' s8.Il1,e offense has been im­
posed and enf()rced (i.e., that' his ~6mmander 
considered the offense "minor" in View of his 
cl)a:racter and ,.aU the .facts and ciTcumstances 
of the case); the burden would then faJl on the 
prQsecution to,den;lOnstrate'that the 'cQmmander 
o,bused his discretion by considering the offense 
"minor,",Tl)iswQlIlds,eem to be the ,net, iml!a~t 
of the. broadened ·definition of "millor Offensl)';', 
the increased Iilmphasis on. the comm~lhde~:s" 
judgment of "aU the faots and, cb:,cumstanoejl," 
and the Congressional and Presidential, pli/icies" 
involved, which have been disclIssed in pa1'a-",i 
graph 2, supra.. " ' "', '. ' ' ", " ' 

Thus it would ,appear' that henceforth, the 
accused may makeaip'rima /dcieShowiri!tiu" 
support of themotioh'to dismiss by sitnplj!" 
showing the. nQnjudicial'punishment. imposed, 
and the pvosecutionmay rebutdt only.by show." 
ing an abuse of, discretion on the part of the 
officer who imposed'thll'plmishment. This result, 

, ' " , . ' 

~,'iI'Suc:h' QaJ~ta~'United States v. Williams; 10 'OSeMA 615i' 24' 
CM;tt 181 ~,(19~9i); _NOM 6S-01699. Maboner" 27._CM,R 898, (195B); 
AC¥" '6616" Yra,if,' 10 9M:a., 618 (1968) ar,~ undoubtedly' ,stUI &,ood 
law. It._ s~h\s probable, however, that CBSes ,such 88 United States' 
v. ,t~1tveJ1. 11 U~C¥A 877., 2& O~R 1&8 (1960) would pe dfN;lJded 
dlff~rntli~" under present law. ,;' " ,; 

On 'the: other hand. a case SUch &$ Vn(tqd j Statlls v. Ha~dln&',. 11 
USGlM:A', tl14. 29 CMR 490 (1960)' mlKht, 'weil be deCided the same' 
WIW' under present law! .,lnce, Hardlnlt involved' '£<)1'8'1.1': "minor 
PlJ,n~$h;ment • ',.' -for Jnf:a:.ctlonlf of 4tl'lolpli,lle': under 4-rt. 18" rather 
than' nonjudicial punishment under :Ait>"1IS. A1tltoult1f In! trnlted 
StJ,~' v., WJJl1aMs. ay~ra.,:,the,..court ',ha,d,~411f!.ted the ,two .,A'rticles 
for, ,~~rposes of df(be~ln~nipl' w~"t ,was, II: "I\~lno~.Jf',erse, .. , (s~" 
~~ note 197, and accompanyln&, text,): :thll concept of "infrac­
tions of dlsclpliM'~' apprdJirfate for action tinder~' Alrt:!~.g 'lh,as, riot 
kep~,: pac. with the., dramatic expansion of the ,,~'~h:l(1r, olfense" 
,conc~t under' 'Art. 151-" ",I." i ", "/ ,. lJ,:'~'J('l'Hr,l) 

T~~';li6UC';' 'reasons tor' dift~re"tlatltJ1t ,betwe~n.": tiie:{~4o JArtlil'les 
are",1t.r~~" ~lealll ,tbe 'c9ro.man!I~J';, under Al'tJeJ~< 1;8.: it. ','a6eid! 'vitti).; : 
th~ wobl,?~ .o~, ~p~~n"",lIwi'~ "nd, ftJ:l)l ,c,~o~,}o" ~~i.nt8tl\' di~cl,Pf)~V-~,,(' 
and' Idtldet" irl':tlie-'" eoii.dninWetat ''filolUty.:-a 'O'()mtnunny.tJtl.~filotr.B t 

aU; ',.~a~y cb.a)lll'ed' ':Wl~b ,<;llt_nse;., ~SerlOU8, ,en<l1iifb:,,! ,;t«P'Mi-6rl-b't 'itofi). J .} 

fln~rp.~J\t I)~.~ ;~~,.l. ~1)d !w,~o, ar,e bOUfi~ f:or, tl'~l, ~l\~Y1~X~, ~ cQP~~MfJ; '..I 
the' ,c,ol1\panY'"coMrnander doea nO,t b~ve a unit composeil of alf~d" 
fel()t..IH;At1d:'ls hi\,a"J"O'Ulon;to hiake 'a toaUnland dell"era-W- eltbilOft,r} 

bO\'leion ~"'o\. :lllan~, ''\oll" ~M!d. ~~ ~I' !<~0ll!l~df!' o!'I.!h~llff,Rcl,er;." an~ till 'tH-e"tiP~s:ta'ncfif of ,the' offense. and'with',a vlew to~'td' 
corre,cttolt; 'fl:hJfl)lilt.t1l:>q'ltaild: the: k-Voidance' of 'lii'lffeeeli:sllry trlgllin~,' ,"} 

, '~,' , ',:, '-: ' ;" , ' , " 

B~Jlu.s., "e tl).!lI' P~J;'. p~s~.1pf I ~',Jt~. -"Ii', 4!.'.!~lffl ~r~, :1'I~j,:~lft.rr~h.l" Rt.s~at. 
attempt lte) JIi~an*. t6'~,' ~JMt' ,offense' concept· between. tlie two 
(fo~ .rp08e8, ot) :ballriHg !'n)'lVIe.<i.UJnthi*l~l)! ,an ' (lld~1 seitO!. to' !Mntus,e >J 
'nd. 1\l!~~lr ~.,~, p,,,,vl,19t\11';~f :,bWll!\l'!n"p., .lh'.''!1n~p~'1'''~ ojflo"" 
In>bJsf'.trortk1\tO)mt.'t'ded(I\~'ordni( ;pf/'by' ftli-ltratlng' the comp'.n~i J 
.. q,J>\A'd",.'·II»~\O' 8\!Pl!Iil< I!>! .,If!I!I ...... ·IM. N\Ilvl~".Rk<I; . 'el!'~1l11'O;l J 
ttv.;!' and, remedial \,pul'l)(tBee ~f ,A~ttcle ll1. 

seems both desirable and appropriate,. certainly·' 
in cas~s in which the offense in qu~stjon comes' 

• ' ,I"~ '''-, " ' ':, 

WIthin t/le suggested guidelines of the Manual, , ,t., .. ," . 

and Reglllations, discussed s-upra. The original 
commander's decision to deal with the offens.Ej, 
under Article 15 is an amalgam of policy, judg­
ment, mid ~omplex' factual determination" 
whIch is entitled to great weight. If, in any' 
paI'ticul'ar case, r.easonable men could dill'er' 
over whether the offense is ;'minor" under al1 :1'1 ',' " ' ", , 

the taots and .~ircumstances, then .the com-, 
lll~ll4l)r ;~lid not. abuse his,di~cretion. in consid- ., 
el1i llg it "llliIl!wtand the. nonjudicial punish-, 
m~nt shou!41)!\r ,trilll for .the .. offense. 

ll\Pr,~4\li);el\,son~ 4i8~ussed,in "this section, 
cases under prior laW-discussing the minor' 
offense poncept-should be approached with 
ex~t1rtt, 'cail,t1oll>13 Because of theswe~ping. 
r~w. '.~.j«!a.).'.H,.~,ha ... nge,s tQ Article. 15, the Court 

tS'h~~~"~i~gprObablY will make a fresh start on 
IS proolem. 

: ' ... 
,,: 

: <I; , " }; '''''-l.' ,» '),i;' 'if ' 

'I;'-""l"d&b' (,llit " "hH'it>\r"'--: ", '1'''1'' 

" '::" , ,', ,", 
iI'1)111 ,< irt1 ,M:)M .'V":" '!J'!'" 1, ,"" 

O-H-1 }.1,tA;?,."(t )'Pl ,"" 1~ ( ! I 

,,~',ll,Ai,'\,J{I' Mf :,' ',; 
,jM',;,Xthnl;4~1 ,,»~t: ",I 

",(yHh{,,<;~"'ihj09'd. 1',,' ,H;,~ 
"tt;,I:'-'; .,," 

~ 1{;tJ;i~j{;> ','(In, I,' ","'~ 
")/ 

'", ",,' 

,;'''' 
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CHAPTER XIV 
f.l J 

PLEAS' 
,; " p;fY .1! .r~f~;'f"::,'t~~,,' ?). ,'-,I: "" 

,) :1ft ',triM, 'fLt'.v"A4Jl:<~, b, '.LA, J t., 
.I' J t, Reference's.' Article! ,46, UCMJ i ,paragraph 70, MC:M,(i9~i.. '.1, " nip ~,;;~}o ',:/'!'Ll::.---J!" t "'" ,.,,'," 

,U" "\>!<~"~ (). 'k -:., 

Section I. INTRODUCTION 
i-.', :' , ""J:-'I,:( ;,0', "";"'\~'\'-\'I:;'i-\:t\:;\' 

After the partills have been afforded th~ '?PP9rStull;ity to m~ke,?o,ti'?!l~'l' '."" ';1('" 'i I, tj' I,' 
and to obtain proper relief thereby,' the trialcQunse\ cillIs ~pqn tb.e~c~u~efh,,\ :.)iJ'. 
to plead.' The plea is not part of the arraignlnel}F.~Unlike. the,i()~v~li!1in'l\I;f' i!. '. 

procedure ~here ajur;v is impanelled afterthei~l\la" t~e court !llembe~s.!'kll'( 
who are to try the case have already been,selected.' Ne)therthe Code by,,c, ,It ' .. 

implication, nor'tM Manual authorize the law, officer to accept a plea of ··.",i 
noll conte:ndere.' IIi this respect the Manual provides: 8' ;( " 

, 'I, " " 

Incourt·martialprocedure, pleas include guilty, not guilty; 'and pleas 
corresponding to permissible findings of lesser included blt~nses .. 

, ;,' ,,:; 

Section II. PARAGRAPH 70a, MCM, 1951, EFFEC'l'Ot;' ,PLEA 

1. Plea of Not Guilty, A plea of guilty or not 
guilty waives. the r.ight to make motions for. ap­
propriate relief,9 although the law officer for 
good cause shown can' grant relief from. such 

1 See 'chll: 'XI-XUI aupra; :MCM. 1961, ,&PP; 8a; p; 508. 
~ Ibid; , ir 
3 MOM" HIH t aPI>. 8a, lJ., ,608, 
4 MoM:. 191)1. 'para. 65. " ," 

, " 6 Th~" !Qi\;,ilian's. ho~tttutl()n .. l" 1'lg~tl (to ,IV J~;ttl~1 ',Is:, ",ai~4{br .. 
guilty p~ea. £1lJ part(l, Sb,el'w~odl , 11.~ (F" ~-V-YP~r1pf. '. <,1?IO':-, Rr~ .•.. ".,~'9&9, 

, cart. denie'd, 3a'3 O';S.- 861) / 'Thus. 'it 'Woil:id '~eJi~' '.waAWtv'l'~r'cio'4*e 
to impanel a' ;jury "wHh9ut' b~~ '~lioert'.}\1n~ .~h'd~,~~I1~~'~l', ple~~~ 9f:~ 
}I'ed. Il-. Crlm" P. 23. ,'l.';l \ ii;! "'I)'';::'', (}'riJ' 10" 

8 The opportunity to chall£na-e Is presenttd ?~.trr,~_. ~O,t~~~8:, See 
,chs. X, XI, 8upra. .11",11:·,.1"1._>_"1" 

f OM 361493, Davis. 4 CMlt'196 (1952), Alederl\l trlaJ juda'e MS 
the·'tlIscl'etion to '6CC61't 01' reject'such' Q 'pl$ .~)-red. \JU '¢HIm ,.d1i-l. 
~MCM" 1951. PJU'a~ 70«" !' " -r"b!' ::":'!'"f:,) :~'I 
~lbld.' " ' 
lO'MC!f{, 1961, :p'&ra. '67b, /J9aJ,,' •• :,:\.1'", ,)'d,j'" 'i{} 
119M 818.7~~lqbrnuru,,6,8 BR.28 (.194'D. :!;,., .,_' ,);: \1.!_: , , ~l'!r 
,:IS But s~ C~"",887850. Slabo~ek, .~1 OMIt;, 8~4 ,(-19,6'~)!J ,fehdr,t!e~~, ''I 

2-1 CMR 240': AcCused's' plea of' !not guilty"fo' a1desef'tlon" ehar .. e:~ ,--
, toget\iet: ,wl~b bldepe~(lent proof. 'sh\>w,Ei4 the M4tiSeq, 'was'tltp; pefsAA'1~:\ 

na",le4 In, the morn,ln_S' ,report,,, tl$ 'Inltip)lY. A ~O~., .Itj III ~'8~bmt~t"9 ') 
that 'this conclusion 'hrn'ores' the principle that! plea' of not ,lilIW' 
"contravert6 tlw'i.xl~ten~ 'of ererV f$et,'essenUial tbi'~iuititlt"te ,tb.t};.1 
crime ch,arge~<': pavil! v. V.~1~4:,_f;J~a~~., '16t;t ]U~l' ft69 (1)896,~: ~~!\ iJ 

) Manual db~ -estate' that 'a plea wa:(vJJ oujeetipn. to .' .Imls~ompr, ot 
: tbel._a«e:ussd.", MOM,: ~.ISl. para~' '10a.I,Butiti\(Cli'.-an\, objeetf6t\ wot1111.',M./:l:t.:·,.' '< 

dl'P1J~',the ,f~ft t~~~J ,c~use,~: ,'Y'~ jl~eJ iJ?"S?llff1,8;m~~, 'i~ 1 ~\l~{",,~l,@.r i.,' d. .. .. " 
,1a;_Fed;'R.,,~.<:,p;;ia)r \i".h"J.J..i·!":" ,\,\,\'- ,\ '.\-', ~-,,', ,I ~,:,qj:) 

14 OM 861498'; Davis. 4 CMR 196 (1962) . 

.. ," 'j" 

'. AGO 10004 

waiver.1O Thuaa pl~a.of not guilty waives any 
objection to .the'm:,i$~1iilH1J\~ Of the accus~d'$ 
name in the speciftdMi/!)~IH' although such a plea 
does rrdtill!~Uev~,.therjW\l$$cu~fbn bfthe burden 
otpro'¥i~l~ Itl~atJ/l'~i!j.'i!llyslld,,js the' same person 

'"~'i1I~~~~~~I;W~,lhen the. de~ellse" 
:n~:!~~:~~~~:::~i~~l~I;~.l~~ instead oCas,,~ 
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3. plea of Guilty. a. General. An accepted vol· 
untary plea of gUilty, made providently and 
with knowledge of its consequences, constitutes 
a jUdicial confession to all material allegations 
to which the plea relates. ls 

Service boards of review have consist1!ntly 
held that admissions implicit in a plea' or 
guilty to one offense cannot be used as evi., 
dence to support the findings of guilty of an . 
essential element of a separate and different 

. offense. United States v. Day, 23CMR 691; b. Effect on prior motions. The plea of guilty United States v. Dorrell, 18 CMR 424; does not waive the effect of a prior erroneous, United States v. Hughes, 7 CMR229'; United denial of a motion to dismiss." .Thus where an States v. Steiner, 3 CMR (AF) 160. The rule.' acCused pleade<! gui)tyfollowing 'the law;@f!i. was stated In 'the Dortell case as follows:'" ,'I cer'serroneous denial of a motion to, disllli~s , . "We are constrained to hold'.that an ,fo, for lack of speedy trial, the issue was reserved accused's plea of guilty to' one offense !.' for consideration on appe,aI.20, is not available as evidence t1!nding to 
'c. Effecton requirement of prqof.TheMah.. ', .... pr?v~ an entirely~itJ:etel)t ~ffense when .... uaJ"provides thlit 'Ii plea 'of g:ulJiY,,~i:itll.tll',zes' . '. <',nelther!offe1l8~ if mcludedln the othel', .'. 

convict.ion oftlie1o,ff' .. ei\'~et~''W.'' .. 1i.~~' t.1fe. pl~.'a. :FeL " , .... :' ,as.,a.'le., s. 8e.f' o. ffensethereOf: .. lates withoutfu'i'tll:grl'W6'\l¥.~lhffiiU~· "'ii#l1lf~!"ii' '!} '.' " (, i ,'" .' I '., '~ , , • .' ... cause a ' 'ellate;au'fh1)HtM~'ha%'ref ~~d'rtb II "1,\ b"l,r'\I;;,' ,i, ." '., '.'; 
plr th/~octritie ?fi',es Ijila~~~~t a ~~~~~~~~~e; \I,"::Q)r~~;e' a~oii~~:;;is:~:~!p~~~~~g t:fO:C~ " trIal, the p;resen,t rul.e Ji~"t~at;tWl:).1!t~tnE!'1 aei 1 ;" ':,'1 pomm6nti\ that ofl:ehse and also to a cus!!~pleaqsg'\liIo/tp9ne.spe(\lfic~~tqlil>(:iad~W' y, ''':J '1ioiilpl~t1!iyseparate offense to which the gu,llty t,o anot4~dhf.~t£i~~i,~t~(~y jH~'.8\~II#Y:!i, j ,',\)~c~\I~ed has pleaded .not guilty would in plea to the first spec\f),9.'II~I~n m)l~t: ,llev~r,tIJ,~lesll ?'" ",efl\e~t.4eprive the ,ac~used of a subs tan-be proved . by ,the Government on the, trial of ,tial right accorded him by law. thes~cond specifi9~~i\>n",~f;en" th911gh t4e.;fac,t.", "'We do not mean to infer that a plea is. the same. of guilty to a lesser included offense can-'" ..., .. .. ' 'not ,be used to establish facts' andelec " jll'lts~rai~~~¢ase" "rt\llntSMmmon to both the grelitet and \' ': ., . ". Urdted ~tate8v .. OasZQtt, , I" . , , less~r'ofi'ensewithih the same specifica-"r llUSC:[WA,708,,29C:tlfR 521 .. (1960). . tion (with thep(')ssible Iilnitation 'oti' a 1 

The accused pleaded guilty to willfully dis- plea of guilty to unauthorized absence obeying Sergeant :::'8 ,~rder 'to gp ,to.a~el't~in within a \,/lafJl'e,of desertion ,as . spec!· classl'oom and not· guilty to the Willful diS- fically provided for by para. 164a, MCM,' obedience of Captain lis sll.bseq\l(lntandi4enti- 1951).See NCM 183, Wasco, 8 CMRI>80.,') cal.Order; given ,shortly after the 'sergeant's We are llnable,.however, tofindaay . ' order: The 1!l\f'ofllcet'inst~uc~e((tl\,'e'~burtthat basIs in law for using a ill.iItxplell,tq ,,,' it'~ptl:ldpe#nissi~W'i'iIfer fr6m8:¢cused;s'ad· one specification to supply proof of any, '. mis&ion that he' "willf\j)).y", dlsob~yetl''1;Mser- of the essential elements of .another I' pant',s order, that· heaisoPosMSiied'the slime . specification." . ',. int1!nt when he' 'disobeyed claptain'siorder, !Fhe The rule of exclusion stated in thedted cases· acFb,s.edras corXIctea' of ~othc~tge~i.:Y,. ',.. . is consistent with the principle thlltevid(!l!ce 
O .. C . t' f 'llf II d' b . th of the commission of anoth.er off.ense of even P,t1H9ni,onpc IOn 0 WI u y, IS9Ii!Y~I)g;, ,e .. CII~ta,!n'!t ordel; reverse~. ". . :f", ii cc.,.i.:,' i the same general 'char!tcter"II! 'Mt"ndrmMly lid·' . m~~~iPle,~II,~y,iallHc,~:9*g!iUt ill ahoth'er' offel1$e. " : "r· "~iii See.l:)nitecl,,£tates v;, P.avon!, 5 USCMA 591,18,' ,'.lMckPI9h.· ~.; .. ( 70b(2), "i, ')''1 Ct.'H .. 'I!i. '''''1'~''T~nft')''!fI''ti'''i''i'' Sh"" .. ' ·'9 USCMA" ,,-.r.. ' .. 1.' .A,H-~~:v~·"rMI' t"~.M F'+dt"J- ~,~~~.v . . ,lpp:lan, _ " ',I "Wb")pli., d~'\"Yi"~' "bd.~." •• ". al>l>to." ..... lIOt.M€ .. " lM";,(j 6661 2G'hQMliQ 446,,,,Nor is''prooi''of <the' convic •. " , p"ra,.704. ! ,.,'1: !" !".'i~J.I;J.1 ~r rtf'~l ')').t!dI:H iJ.i'j " j ' j' ,., " '?Pro!1lll.»l.oI .... S, .. II'."' •• 10 PS~4 4'8, 28 CMl\ •• ~,um),' ti" "lit':'l1,~'~I,\~.,,~~.,,~tll,'ii,js'slble as;etj~en~~"t.o " .. ... ',.Iso U.,,,d Sto .... v,Fmw.U,ll UBCloM ,8,77, .. OM", ••. ,. es aWdsJa .the.eadstenee,af a fact .required' in the"u (1'."'" (",ol'on"Io,.d'"'1''' 'b .... d .. on ."'0' 'mpo.'tlon .• , non)u<\\I\\.I, pJ'l'j .. SI!. tlllt'lbn' 6, f"lthOther'o.· ft'!mSE!. U,tlder.· tile l1rl".·H. ",' , pu~t,~~m,~t?-}l"ti<~!-rb' ;;('~\ "<lfj~'.'!";'_"J"" rt),· :': ;;1'" !, ,';';'({, ~, "·lIell, ,li/1;''',Ii''a,i,n,Qb(a)'",(IQinRb .. l •• up.lI.d,), . ciple of re$ Judwata. Although it. haS ,been. said· 

, I 

,"," ::~\' IJj ll.~'~',;_. ,./,; - -ij'- -;.b';'"·.,,,: "\ 
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that the doct,rine of res judicata applies in the 
criminal as well as in theciviiIaw, no authority 
has been presented to us, and'Ye know of nope,' 

, which, entitles the Government to use aclinviC· 
, tion, or jiidicial contt;ssion of one offense, as 
Alfl'rm"ti~>e prollf of tlteeltisteitce '~:flin'essen; 

fact "tIiepro!l&cuttbD' 'fot"ihlitltel' 'otfe'rise. . 
See Sealfon v. United States, 3,32. Us ' 575, 92 
L ed l~O, 6,8 S Ct 2:37. Thedo~trille ls,a rule Qf 
estoppel, which operates a,gainst the "Govern- , 

, )' " j " ' , . -" - ,~ , 

ment, not the accused. ',' : 
Note. In. /)orrell,22 the accused .pleaded guiltYi, to 

one specification of AWOL and not guilty to negligently 
missing his ship's 'movement during the' a'arne period,of 
AWOL. It waS held that his plea of guilty to AWOL 
could not by itself establish the proof that he was 
absent when the ship sailed. The basis of the decision 
was the wording of paragraph 70b(2) of the Manual; 
there it is stated 'that the'ple .. of guilty admits only 
those tacts of th.;specitlcation to :.yhich the plea ,relates. 
Under this, reas,onhig, howey"r, ,a, Plea of guilty to the 
lesser inc\udeq <>fl'ense, of AWOL, should obviate proof 
of th,e element~" of ,~'Y~~ ',}vh,e~ ~e Yfosecutjon at­
tempts to prove the g.i'eater. offense of desertion~to 
which 8<cused hasplead~d' not guilt:\': In this respect, 
the Manual rule of, evidence somewhat "ambiguously 
provideS :13 

However. a plea ,of guilty of, absence 
withoutleave.to a.charge of desertion is 
not in itself a sufficient basis for ,conviction 
of desertion, No inference of an intent to 
remain absentpermanentiy arises from 

any admission involved in the plea, and to 
warrant a· conviction of desertion.. . . • 
evUtenIJe' of a 'Prolonged absence or of 
.6~'her if~atance8 must be introduced 

, .fl'otn ;.wlllttlr 1l1\'~ \'tnt.nt to desert can be 
.;I'II~fI,'d\J;!P~i~i,upfjlied.] .,', 
R~lid;lMnyttHi$iPl)'i't1oh 'of the Ma.nual,is 

suscbP'tlbl\Jof'the fIltert)retlition that the', plea 
of'gililt'y tt)'AWOlJ 'ciinffot ~Upply the necessary 
pr06t'bf tli6seelehl!!1its'olt~E!ichal'teofdeser~' 
tion; on' the' othli1'" hliifd if corildbe 'taken to 
mean that thetssUe of'inte'nt !nustbeproved'; I 
although ln40ing so ,t\le ,admitted fact of 
A WOr, ~ight be used tQSIIPP6ti ;iir,QPe~Jnfer~, 
ence. The)liItt~r seemS ~ore le~oncil,ij;)Ievritl!- 'i 

the Court. QfMilitary, Appelll~, ldepisi!>~~ ;a~alyz.;: 
lug the eff~t of pleading "gll)lty to, pthllr. lesser.,. 
Includedotrenses:t • ' . '.. , ' "I! 

d. To 'a cQ,pttril offense. FOr a deftliition of a 
"capital offense" see paragraph 15, MCM'; 195f: 
An accused'may not legally pleadguiltyto'~lich 
an offense."When he hlisbeeil improperly al': o

". 
lowed to do "so, and convicted thereon, 'i'e8'ard~"; 
less of the sentence imposed,'. his plea of 'gUilty' ' 
has not obviated proof of the offense, and the' 
conviction must be reversed." The effect of the 
error may not be erased retroactively by the 
general court-martial convening authority then 
declaring the case noncapital.'8 

$,e~tio~III. l>AItA.GRAPH 70b, MCM, 1951, PROCEDURE ON GUILTY PLEA 

1. General; Sin~e ~'plea of guilty amounts to 
a confession. o{iI!!lt, (h,~,r~WdJcof. Wal mus,t 
show that th~ ~le, ,}f;as';J(g~~~1~r~(andma~e 
with full appreclatl~Q":~tilt~~~E~9iil~~~jl~,,:r\l,is,, 

" " .'\::>'Y;'''i<~q.:,d., ~r;i,lJHM 
t2 NOM 881, Dorrell, :18 'OMR 42-4( , ~,', ,;~~:I7!~iNJ:~ ;J:~;4a~~.uh@JIJ 
~3 Mellt. 1961, p~~a~ .16ta.;.;; I,: 
1I~ E.g;, United States v. OWens.-J1 

and oaseS" oited therein: A'ccus6d;'; 
'euUty to wrOnllful approp,rll!.tlon. 
the Jaw officer' to tail to Instruot 
eluded offetiies becau~e 'the •••• ,,«1', 
his inu,Dt ,to steal • 

• UCM.t, Art. 4S(b) . 
.. eM 890507. Taka'.lt, 21 'CtdR 611 . 

II'1Jbkl •• ct., :C14 8156876" !J'e6l;~~, >::~r.!~~~,r.:lr¢';:~ ent 'eVtd!3DCiI of 8Qilt was held 
l.'onv'W~n ot a leilJer'lncluiJed, 

II C¥ 8't40~.2. SM~th<17 
MOM. 1961, para. 16, the' 
wI!... re/e'fflft/J' the' CM6' 
which ,t~e: 4e"th 'penalty ,it" autl,.,,,..,., 
See. d.lI" United ,$.tt(t,e£J:: v. ":t\n~erten ... 
(1954)" ' 

AGQ'l<ioM 

is particula.rly tril~ I,ll tliecS:se on plea niadf 
asa result of a pretrial agreement with thil' 
c0l}veilirig a\lt~orlt~,w:herei~tlie Jatttll,';lnre-" 
turn fot-aecused's ~ffer to ,pl~M guiltY, prom. 
is,es 'to'take'sliffieiUfteIi6i'atfve action~e-.' 
spe'\)tto charges 
)lJt4It; 
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consideration for· the latter's pleas of guilty. 
The practice was first urged in 1958 (during 
the I<orean War) by Maj or Gllneral Shaw, then 
the Assistant Judge Advocate General of the 
Army, as being consonant with civilian prac­
tice and, in appropriate cases, mutually advan­
tageous to the Government and the accused." 
Although such agreements are solely within the 
discretion of the local convening authority' .the 
practice of guilty pleas based on pretrial agrel!­
ments immediately became almost un.iversal in 
the Army, with beneficial results to both . the 
accused and the Government. In 1958" the Navy' 
sanctioned the practice.. .. . 

b. Policies of the Judge Advocate General'()/ 
the Army. The accused'shOuld'notcbe prejudiced· 
by the pretrial agreement. 'IHhe l offel' ,to pleadi 

guilty is refused, it should not be irtcludettin" 
the allied papers unless. so reQ.llested· by. the 
defense.so :.' .(', !,', v,,; ..... ,".{'" ',IJ'\' .-

.' , ,", ,-,,' ";t" , ,;) ,-" 

When. the .acpused ,in. ageneralvcoum-martial 
pleads guilty pursuant . to· a pre.trlat agreement" . 
the staff judge. ·advQ()ate~s review should con­
tain a brief,statement,·@fthe.agreement." 

:10 Letter to Attny Staft" Judee Advocates, 28 April 19158. 
8O,J'4GJ/191S~/656:0, 20 Aug 19156. 
81 JAGM. 215 June 1968. 
at JAGJ 19116/7801. 24 Oct 1956. 
aa DA Mq No. 526695, 8, May 1957 (Originated ·by opinion of 

JAGJ 1967/374S). 
3& Ibid. 
811 Ibid. 
118 Jbfd. 
ftI Ibid. It does not seem unreasonable to require as a condition 

precedent to enteri11&' the c~mtraet, that the aecuse4 stipulate to, a 
set 'ot tacta sufHeient to ad.lse the member's of the nature of the 
ottlliUle. Otherwise the pl'08&cutlon must actually Intro(tuee evidence 
teS' provJ~e a factual backaround for senten!!ln. ,:, l)ut one of the 
purposes of the pretrial &areement Is to spare the &,overnment'this' 
expetUl'." On the otber hand the' defense Is no't h"lldlca'pped by 
rules ot ev~dence in presentln&' matters In ,mltlaatl~:m or ~nuatlon. 
Bee ch. XIX, itaIM. . 

aa DA Ys&,., 8"pra note 88. 
"MOM, 1961, para. 7Qf1(4). 
40 UOMJ, Article l51(b). 
f1 United States 'v. Cook, 12 'USOMA 1518, 81 OMIt. 104 ;(1&6H: i~ 

After .a verdlot of &,ul1ty 9£ a'!lravatect asllault J ,:"Ith,·, ,"eb~}l", ,&If,.­
a result dt accused's plea baaed on a pretrial' agreement; . a COU1:t ' 

meblber asked to see the chain. The law. rofficer dented t}!,e 'l'l~UeB', h 
beeause of un~vallablUty of ,the reques~, evidence. In a per curiam 
o»llIlon ,the' COlin obiJerved 'th'at ·the 'allied papers in the·lt.e~rd· 'a 
tril!ol ~ o~t some, ~oubt a8 to, the dan&,ero,us charaeter of t}!,e j'ohal,n'(\, ,"j 
In reversln .. , ~he court ,reasoned that "the court"martlal QlI.ht well 
have exercised Its rl.ht to ,; '; • 'refuse to accept ... ,[tb,] '~~I'k!\ I 
of guUty', Manual for Courts"Martlal United States, 1961, para~ 

graph 70.- " , , "' a~~lcJ •• 1$ (a). Unl,foth'! Code o~ MI~ltar,y !Turlce;:. 
41'OM '401819. Bou'brdukb, 28 CM'R'<1S27 (1939)'. j-,- .. , ,," , _d 

43,~t J~')'!.u,,&'f\'~' ,~,,~:,t~~ ,I})~tri,al ia.reeml!nt fe9uiril, th' auUtYf 
plea to be "accepted" : otherwlle an ,accused might ,eatlefy the, "con_ 
tract" by lh8t'4b' ~~lfh'dlnjftulJtY, ,bu't\then proceedh\*,~to"contest tile' , 

, '; 

16.6 

The pretrial agJ.'eement may not legallypre-,t 
elude accused's right to present matter ill ex- 01 

tenuation and mitlgation.'s 

Tne offer must originate with the accused." " 
ii 

The offer accepted by the convening author. 
ity, must be, appropriate to the offense." . t 

The staff judge advocate will I'equest the' 
views of the trial counsel. and will recommend . 
acceptance of the ple,a of guilty only if the evi­
dence of accused's guilt is convincing. Unrea-" 
sonable multiplication of charges tending to in­
duce 1);11 invohmtary /!'ui11;y plea will be'" 
avoided." ., .. ", " ' 

;~ , ' 

The agi'eElnient must be written' and unam-" ' 
bi~ou'S;'6" . . . ., 

The··court-martial must be made sufficiently 
awrreof. the,'hircumstances. of the offense $0': 

th~ti¥*~fa4J.ud!!:e an /J.ppropriat~ sentence.n'l 

The " law officer, in an out-of-court hearing I 

sMula'" determine that accused: (1) under­
stllnqs th~.agreement (2) knows he may with-. 
draw his guilty plea before sentence (3) is sat­
isfied.with appointed counsel (4) is pleading 
guilty pe.c/J.useheisgllilty and (5) knows the 
meaning. and. effect of the plea." 

3. Acceptance of guilty plea. "The question 
of whether the plea will be received will be 
treated as an interlocutory one."89 Presumably, 
therefore, the law officer of a general' court­
martial has the duty to rule finally on whether 
or not 'to accept the plea.'· The question of 
whether to accept the plea arises when there is 
doubt as to its voluntary or provident nature. 
In one such instance,however, the Court of 
Military Appeals indicated that the members 
themselves might have the right to reject an 
appar~ntly imvrovidel)t guilty'plea." Assum­
ing that the Iaw·officer possessed the exclusive 
power to accept l>r r!iject the'plea, the ques­
tion arises as A.o whether he c@uld abuse his 
discretion in rejecting a guilty plea in such a 
manner as to prej Ildlce .the accused. Certainly 
the'accused"l\.as"lIo'allsolute' right to have his 
gU'lltyJllea'\!Iccept~A~ut ifhe will profit from 
th~ a04eptana~Fof such a plea (as'areault of a 
pr~~r,i~t~'(i'e~iAe\lnvitl'r theconvell\ngauthor­
it~)~dt,is, .p@ssible that an ... arbitrary rejection 
of his"plea might hevertheless require the .con-
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vetting 'authority to adhere to" his pretrial 
agreement." 

~n determining whether to accept the ,plea the, 
law officer must, ,first ascertain, in addition te 
the vohmtary, nature of the plea, whether or 
not it is'Pl'Ovident.Therefore in an out-ofr 
court hearing he should be allowed ,to ,hear 
fro1Jl the a()cused'~, own lips, in, precise detail 
wh~ther ,t4e latterit~its tneparticlllar, allega­
tio~s ?~ the specification." ~t. 'is exbemelY 
doubtful that any such admissions could be., 
used against the accused should he change ,his 
mind and declde to plead riot ',guil'tY.46 ':., ", 

Ine)!:pl,aining theco/lsequences of ~e guilty 
plea the law officer must correctly lii1yis~t~e 
accused of the ,ma~itnumauthorized vuili~li'­
ment!l.'47 In doing $(jheneed'hh€aav\seth~'~c-

~:!:d'~!d th:e:~~tA~~Ii:':h~t~~d~fttl~~i:~~~~, 
with, the Unifi)rll) Cod,e,of':MiliJ;arY JUStice." 

• )," f 

U Set!' the separate, cone\lrl.'\ng opInion: In' 014 401819" Scarbrough, 
'''~r(lno~e-4~"at'581. _ .. , " .. _' ~ 

46<See: Unked States v. Palacios. 9 US6MA' 621. 26 OMIt 401 
(1968) ; 'Judie Fera'uBon's ,dls8!!'ntlnir "oplnioJ1 in United ,States v. 
Watkins, 11 UaOMA 611, 29 _C¥R.-427 (1.960). United States v. 
Stivers; 12 USOMA 815, 80 CMR 315 (1961). Quaere: An accused 
bas a very advantageous ,pretrial ~grBement. At the out.of·court 
hearine : hi! penlee :,the a.11s,i'ation-s but" bdlls to have" guilty plea 
aecep_ted, because ,"1 know the co~rt:_metnbers wl1I 'nbt, believe, me 
and wUl :alve me a, stl!', sentJmce." As defense couns~l., what ,advice 
would "ou 'lilve 'accused? As .law officer. what \Y(luld be' your ac­
tions? See Unltetl, States v; _lienn. 18 USCMA 124. 82 "CMR 124 
(19112),: eompare ,the; opinions of Judges Quinn and Fel!gUS'On in 
United',Sta~~s' y.,~WatkinB; -BUP_~'I , ,':: 

, 46 Cf; United S~ates :V; Daniels, 11- T:JSOMA 22, ,28. CMR 276 <\959). 

41 MOM. H;I5~. '_p,ara,J ~~~b' (2) !~ s~: alilp;·.~CM.' 190'1,1 'pp,' '509: 5\0, 
cited in', Unite~' St",tes"_ V;" Zenia~tts; 10' USC.A : 860. 27 '·tilMR 42-7 
(195li-).1, . '," ,," ~', 

48 United States-',v. 

approve no sentence 
motion numbers. 
sentenced to _a '"Od'l'"Od 
:agaln~t ': the 'gover~metit. 

ot the 'Hiss Aot (~ii~S;:~tii:;'~2J;j;;iiS'ir.~~~~~s~~~~~t~ 

In cas~ of possibly multit>licatious speclflca~ 
tions, where the pretrial agreement indicates a' 
possible nilsund~;r;stal}ding as to the maximum 
authorized ~~nisffin.eIit, the law~fficer should 
obtainfr(lrn'the accused an admission that the 
latter w8~td !$tilY ~l~'ad.gqil\:y,' e{ien If the maxi­
mumil!<uj)h(i)rl~~d;,puni'hlllimt were less 'than in" • 
dic~teli;'in:J~~~i\l~~~r~~jril!<~l'~~~~l:)t~ .. ': ' . ' 

~ _. '.' f. <.1 I y' It." • ';<1,:"... " , " " 

4~,'R~j,,~tIQh:'.it,liUUt~: ~lea'.la. Genero,l.' '.AI" ,', 
thoughthe'liiw:oiftller hi an 6ut.ot.~durthear-, 
in~4~ttieillii~'a'Y'l).ave,detllmhin~d~~e':e.cc~sed~~' •• , 
gulltY pl~I!<' 'to" be voluntl!<ry'; ~nd' \ll\oYI~el\t •. " 
events'traftstlfring 'theri' orlat~r in: ,the 'trial 
(ijsli~ljy'tll1l:iti'ihe'" re$enteddi'liit'ptdc~di.lte~) 
lI\W,t~aibai!f~~t:,thfpr!la, ~lt~iII41)9t II\~ve.b,~~ii : 
ac~el1~e<),., 1)1 s,uch, a case" theC9a~j;ito~i<;1~tJ,;; 
"a ,pM O(ilD(gqi)tyshl!<llbe enter:ed ;'; .,'aiiW,': 
the' court 'shl!<,ll . proceed as thougIi .~e'~~'\l 
plel!<ded not gqilty". 

b. Improvid~nt or incon8i~tent plea.' An "jIll:" , 
provident" plea of guilty is Closely connected:' 
with inadequate representation of counsel in.:' 
that it indicates the latter's unawl!<reness.oL, 
the existence of a legal defense Dr a,miSUMel'­
standing of the pretrial agreement by I!<ccus~d 
or his counsel. Thus a pl~a' of guilty to a' bad 
check charge was held improvident where de­
fense counsel made 'I!<n unswol'll statement that 
the check was given to' discharge a gamb!itjg 
debt. Neither the counsel nor the law officer 
realized that, this wO.llld' have been' I!< ,defen~e 
to the charge." " 

, ",. , 

;9'Q~~li l:tllied~ it nQtld~l)ticl!illtol theqqE!stiiiiJ., ' 
of. ,th!hP)!ovHlellc;I!Jo:i1) a',f)lel!<',' 'is"lthl\;b.,of; ~ts, 'con-

, " " . 'A,iP\IiA;:Cilf) ", 'i', I"': t.n ':e'('i'~ "'Bi Istent.'lV!it:h, 

~ : . 

e'Xil!ten,ce af 
.'shquld. 

wetghllhlJll:t<l!I\\f in,"thl\,determinatibn ef an "In-

ii 
ii' 
" 



consistent" ple,a because of its possible induce-
ment to plel!d guilty." ' 

Illustrative' Cases , , , 

United States v. Kitchen" 
5, USCM;A 541, 18 CM;R 165.G955) 

Accused airman,charged' with ,.desertion 
from 3 April to 6 November 1953, terminated 
by apprehension, pleaded guilty to the lesser 
included of AWOL (termib;ated byapprehen­
sion). He then testified ,that"he,hl!d "tur,nedin" 
during September 195.3, to ,I!. recruiting offiqer' 
who. told accused arrapgell)ents would be m~ei 
to pick him up at his hpm~. 'il'he only issue sub­
mitted to t~e c<;>1,Irt mel1lbernvasaccused'sin, . 
tent to desert. He was fqu,nd guilty as charged: 
Opihion [J. Brosmall, Ch J. Quinn concurrinli' 
and' J. Latimer dissenting] Such unrebutted 

Ii ", " ',." .' testimony, given before thefindlhgs, was mcon-
sistent with accused's plea that (1) he had ab­
sented himself continuously as alleged and (2) 
did not surrender to military authorities. The 
law officllr therefore erred in failing to enter a 
plea of not guilty of theless~r included offense 
and in not requiring the court members to find 
conclusive proof of every element Of the prin-
ci paloffens'e..' .'" 

Note. giince the' Air Force ha~, ~ot sanctioned pre­
trial' agreemehts, i't is assumed I that there was none 
here. In this respect it is iiignilicantthat both Judges 
QuinJl 'and Ferguson ,have expressed" their doubts ·as to ' 
the" 4jsalu~pry'~ nature, of the' ',,'pegotiated plea, ,pro-
gram." 55 " 

'",I 

J'" United States v. Hint6n," 

8U~CMA 39, 23 CMR 263 (i957)' ' 

ofaccus.ed .stated that· accused, was. "to some " 
degree a kleptomaniac." The trial counsel, th.en. { 
suggested that if defense counsel had mIsgIV­
ings as ;to hiscJient's 'mental 'condition he 
should obtain a psychiatric examination. Nev­
ertheless the case, proceeded to sentence lind 
completion. Appellate derense counsel m'ged I 

that the guilty plea was 'improvident. " 
Opinion: Conviction affirmed, All 'the articles' 
stolen~a radio, liquor" gasqIine, hubcaps, al)d'; 
probably the clothing-were put to good ,use by 
the 'accused., i , ,'I 

iThe ac6\isedal'gues'$~r~nuoiisJythat the 
evidence is sufficient t~t:'raiseat least an 
iS~II,Il; a~ ,tohisllJ-el},~!lI.cl!pacjPY to entertain . 
.tliie itWpjjlc il)~ent,requived ~Ql'i'the offense 
91i~nred., ... a,lyi,n/l:1l1,IlXimum ~ffect. to "1 

"thepreferre<\ rahng"accorded msamty", 
;~ , can ~ssume the correctness of this. ') 
arghlllim);. However, the assumption does .r 
ltot' reqUire the conClusion' that the ac- .::. 
~used's plea is 'inconsistent with it or that 
the plea was improvident. 

Incidental evidence of a mental condi­
tion is not proof of the eJiistel)ce of the 
condition to that degree which the law re­
quires before it will hold ha,rmll!Ss a per- . 
son who commits an act which,. but for 
the condition, would be criminal. Thus, in 
Un.ited'States v.Wright, 6t1SQMA 1'86,19.,' 
CMR 312, we held that a statement by the 
accused'that he was "very much under the, 
infI~ence of altiohol, .. [that ,he] lost his 
head .... couldn't control .•. : (himseIi::,' 
a,nilJdfdlf',tkriow or und~rst~nd wh~t .,'. 

. Ihe] was doing': was insuffiCient to Justify , 
settinli' aside his plea of guilty to a larceI\r ' 
charge: " . . . 

'~ . 
, 
• , 

• 

li 



:Science 78.0 (1956). The critical, q1,l.estiqn1 
therefQre, i~, whether th~. accuse.d, /lipd. hi~! f d •. 

counsel w~re aware .of the,lel!'I\Leff~<;,t o~ ",f!; 
tre, evidence claimed to· b,e rincpn~istell~ .I'l: 

with the plea of guilty. . .:i ."" ."dJf'" 

• •• 
The supposed unsworn state!nsntiby/tb:e·, , 

accused is actuaIlN'anargument.·.b;v 11l0u!1sel r.: 
on the sentence. Itidt,! d\;lftln~J.'Counsel .. ,' 
clearly shows that 'h~ dldnot'.regard·"llhe." 
'accused', as 'of,unsound.rniincl:." 'TlI'ue{i ilia: . ' 
argued that the accused's crimes wel'k not' 
in any way premeditatively, planned;' 'a11'dl, 
.that they indicate, "to some. degree, [the" 
accused is] a klepioma~iac:" .. hi th,e cop.-. 
text of the whole al'glllnent; these/.'~inarks 
are plainlY lntended lis idVl>cl.tt~'s9i'!}tory, . 
not a statemehtof:i!!l.ct dti' r~asdnable"'be: 
lie'f.Tliils,afterll\1'vetltlng ,t&the" ac­
cused's "limited inteUi~~rl~e'; ahdlimited 
ability," defenSe coun~el ·!tIaintained that· 
the court-martial 'must ~'take)int(j account 
just what measures, were, taken by .. ,; his 
NCOlC and the squadrQn 'commander, to 
properly: assign him to a section which 
would .bring out the bestP in the accused. 
Moreoyer ,..it. is not con~ended on this IIP­
pelll trat the accused is anything but legal-

-See United States v. Rake, 11 USOMA Hi9, ~8'CMR'888 (1960):' 
United States v. Babers. 11 USCMA 168. 28 CMR'887 (1960). 

Sf The ,present practise In the Air' Force on a ,uUty plea is for 
the prosecution to present a prima facie case. ACM 8881. Smieelski. 
18 CMR 878 (1954). 

B8 ~lthoulfh, It Is nonprejudlclal error for the law officer to enter 
a verdict of guilty. the Court of MUttary Appeals has dlscoUl'aged 
this practice as being contrary to the ebde. United States v; Cruz. 
10 USCMl\. '58,28 CMR 24 (1959). '1,0 

lit See supra. npte 87., 
10 MCM, 1951. para. 70& (4'). 

, 411 "[H]e.. should be pef.m.itteti 't~ do' 8~j""\rembha81i:~uP~lIijdj: MCrl. i, 
1961. para. 70&(4). An All' Force board Qt'>nWm~'\w~oa'-)IQ.Plb'o»'t~ 

, on this point was not adopted by The Judge Advocate General of the 
, Air Force. held the accused hafl no absolute rllht to, withdraw a 

guilty plea. ACM 8-11879. Hodges. 20 CMR 764 (19~»'l_,,(:'f~!hJ81Irl.. 
accordance with the civilian Federal procedure where, some ~aut!ie 
must appear for withdrawing the plea. Fed. R. ,C,rlm. P. 82 (d) I 
Vaaquez v. United States, 219 F. 2d a" (10th"'Clr~'1:e60):.;,'rn~~A,r6\Yi'~ 

, Cl\88S. bowever, because the accused Is Initial~y, ad.V~8~ that'lb"~ll'''I~ 
, a rll'ht to withdraw his plea at any time (soo sup,.", 1}ote 88 aria 

IlCIcomp'anyln. text), he must' be permitted to withdraw' h'18",pl"";fbH~ 
any reason. This Is probably the Jaw in all the services. there Is, 
however. an exception in the case where an appellate court has 
tinally approved " conviction but has ordered a rehearlns on' the 
senten~e only. In suoh a case unless the appellate court !~q, J)r.@t"., 
viqusly oftered accused a rl.ht, to withdraw bls .uUty 'Jl:l,a ,'t~h 

" opinion ot Cb. ,J. Quinn In UJ;llted States v. McCoy. 12 USCMA,,6~h' 
80 CMIl, 68 (1~60)] the accused ,h.", no right to withdraw, bls!, pi"" 
at the reh.arlo •• 11.ni~!l States v. Kepperlln., 11 USCMA 280, 29 
eMa 96 (1960) • 

• UCMJ,' Art.' 415 • 
.. See ,ch.,XIU, "upra.. " 

Jy i ~I\l),!l, a:Wi iiuJly ,responsible for. the 
.ojfell)!es, ,;J;9.r",whic4·,hewaa Clonvicted or, . 
e~~p; tltllit he l\ll.{ls'Jany. Qther.,meritorious de­
fense.Und~r the circu12stances, we must 
P¢t!)U1hi:a~ohii(t''thl'J}le~ 'qf·gt\itty' was hot 
'i~~l'o\}ltt~ii~I'y J~i\t~r\!ll; jllldli~d';:oh tills' rec-, 

. .. t\r4:'if'~8al .... df).I).~" :'liI.' .. n.O.l1.b'W ... 
I

. ge.,~. tu .. 'r .. e.:'. if we' W~r~~j;o:'~e~(! ~ilI{~·m~ 1li':~uiltY)ap.iI " 
CiPder' It"teJil I!/lig;"\ '0:ni~d"'Sf~~~v:' 
Wi'ikht~su~flt;' ~ag~ £~~.:n)\ "','1' '''',' :'. ' ... 

, , "''''1 ); 

Note. As in Kitchen, 8upra, in Hinton there was' no 
indic'Mort· ~h • .ti~cctiseil'iI tj)\.a~·1\1,!.r~J\,,(~~ar\)n· al pretrllli 
agreementj'vIDhe opinion 'S1 ~'r,e~~rehce' -,'ftOxr bhs' n"po9Stble 
advant~g~s qf, a .g\liltyplea'!.,m~y 'r~t~r, j;Q,,~I).,t~qti .. ~1 
advan~lIge g~m~d I by the de~eJ,lSl'-"ill,·n~F;:ha~I'!f,~e 
details of. thr offen~epara.d~d be/of.e. t~~, mell)i)~rs .~~ , 
the court·tilartial; aswen .... the prQWIil~db . tl\ata 
plea of guilty i. a factor In mitigation of''PUlI1shniOOt.'' 

c. Di8p08ition of Ca8e: Except lin the'; 'A[,'l' " 
Force," the present procedure on·a~eeptahee'ofll'. 
a guilty plea is for the metnbel'simmedhlt~IY'1 
to go through the formality of bring<ing'ina 
verdict of guilty" and, th41n to hear' 'evidence"', 
relative to the sentenoe;' Thus it isgenetally 
during the latter: Ill'oceedtng that evidence' In­
consistent with theHplea "af'g<uilty is raised'by' 
the defense; mQl!e'Jbllten.than not folIowing· the·: 
introducti@nby :the1t)1'0$ecution of a stipulation' 
of facts gi;v,ing'1:h:e"l&aekgrtmhd' of theoffense\"" 
Once' .jnMifsi!!ttlntl~t&I"!J:S ,raiil'ed the ·laWr·bffl·.' 
cer will give the Mliused an opportunity to 
withdraw it.8. If the .accused declines to do so, 
or wishes'/6r'his"6'iVn reasons to change his 
plea to h&t gui1t~,61I, .. the court will proceed to 
trial aWl!' 'juliginent'as 'if he had pleaded not 
gUiItY,"f6A'.' ,'l "'." ,I' 

I)" i 'ii.' ' 

~:i,~i~~:~ s,~o,Ul·t~iIl proceed depends, of Whether the particular court-martial 
properly uninfluenced by the prior 

If it cannot, then the accused 
to the remedy. of. a mistria1.8' 

~,d~l,thE'a()cu,sed merely,'wished~' 

!i'. ''''lifl'''''!. ha'vil\g..il!.:il:S~II.~~~,; 
admissi911 ,.Q.ga-!.nt\lt 

~~~Ie,cou~:t-naartial might'very' 
oit 
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plea? If they do,theilit fs not' necessary to 
consider'limiting instructions,'the need 'for de­
claring a mistrial or other curative devices.' 

In, this respec~ ,a' Manu,al provision~' :\~pps 
itself to an, interpretation that il).crimip!liHp~ 
evidence presentEld be/ore the finding~ Il)~y'),~p 
considered by the court-martial on the mer,it.$, 
even though the plea of guilty, (<1nd its;.cj~­
pendent finding of guilty) Is subsequently with­
drawn: '" ""0' i,', 

Matter which is presented to theco,v,rt ';,' 
afternndhigs ' of guilty 'have beenan~,' 
nounced may not be considered as evidence '.; 

as part of thepretria\ agreement to plead 
guilty. It held that the plea and the stipullitioh 
were "so closely woven into a single judicial, 
act that they 'should be measured by the same 
rule."" That is, If the guilty plea is withdrawn, 
then those matters connected with it or made 
of a .part of it should also bewithdraw!ll. Under 
this reasoning it should make no difference 
whether a stipulation of f!lct-or the accused's 
testimony-was, received before or after' the 
plea.: ,The matter should not .then be considered 
'by the C'ourt members' after the plea of gnilty 
is Wii,thdrawn. ' 

'against the' accUsed In determining th~ i;', 'E~Jh if ,the 'courtme'mbers are not allowed 
legal sufficiency qf Sl\cl\,J\nqings of guiltr,.t to.!f~~~~~~cf, ~ii~1t i~ctim,iI\,~H~~ evidence, the 
upon review. [E~pli!lsis' supplied.] ,,',," ql!e~t<j'~~',fPAll,~em'l)i}l~ as" ~()}Vhether, they can 

Although one, Army; boal'd,ofreview~;'so, con- be,(j~p,e~;t;,4.J,Q"Fpmam.1,\n,mfluenced by it. As 
strued this Mllnlla)',PI(QwisiQn, there have been,! in:,IIn,Y4;~is~Qn i!1,vo)ving a de~laration of /I 
no subsequentl:lqldI,lIgl!! ill, this effect. The;ab- mlsi!J;~al" .~he ,r.esQIlltion of thepr9blem rests 
sence ofsjmilllr,opin,t(jlJls, ,could be due to the, withli,n,lthe<;iiscretipn of ,the trial judge or law 
present procedureof"presenting mitigating. offic~~"Jtmaybe that he feels even the bare 
evidenc\l(l,!tIiCT J/l~dll1dings, ,or it ,could bedu~, fact"Jlult acc);Ised .has pleaded guilty in open 
to the, s);ll:iseque)lt development of a contrary court" ,'is, sufficient grounds for declaring, a 
at~itUd\i\,by:the,Q,oullt .of Military Appeals. ,For ' mlstti'lllI\,!When ·the plea is withdrawn, 'J1here 
instance"i)lIUn#edS~tes rv. Daniels" the court al'ed~mitstotl\:elexercise ,of the law'officer's 
rE!~m\~d'ij;o ;allow the government to make' use, disol'&1lioti/ i linthis '!traa and insori1e cases the 
agai#BtAhe,a,cclised in ,a, ,rehearing, of. the, decla¥ation':bf:n"rilistrilll may M th~'6nly 
stipujat;pnoffaet ente,red into at the first tria.l, proper procedure.'. 

;'" . 

!-, 

")fOM, 1951.':t>ara."l5a.; ,';" -'1" 

«(OM,388200, :Garland, ,21 OMIl, ,427 (~1956) I Th~·l301.,~J;I~~ t()~"C!-r: 
eU8e4'8~,~(lJfI)l~d, convict,Joll' \V,a~, ~ ,own test(mont a:~y~tti}~A~ ,~B . ~ 
a1iUt7. plea' (wblch was, withdrawn) but before any"ft,ndin'pj'''' t t,., 

"," 

8I1fl.t;It)~ON;A '22. 28'OM8 276, (i9otH.; <:-n;:;'] ;'~U,: 
M'~l . .'eSOM:A; 22. a7.; 28;' 28 OMR' ·2~6. '281.' 282;, ! ,\:,(: 1 
.·X.; w9q14 ,B~ '&,ood , v,rac;tiqe, .' ~hetefore. f_Q~ the l"Wl rpf\lq4r It.G) v: 

listen -' 10 ,th,e ._llPou"ed's ple,a ou:t :of ,hea).'in&, of the mem~i'I;I~ If ,ttL, J 'I 
8ubse<i.u.n¥',ln .... ~f.o'"'tiorf of" ab~\:i8ed "In' tbe out-of-coul't "ii.dj"llna f~'" 
develj)lU!' tb:lJ.t:-tM' pl .. j':~lIlinipl'Ovldent; At' ean, then ~, olU,,".J4'~H1 
~:t~~~)~~:'~it~~~::~,~,.,:, ;~p;~t: ~~~er8 ey~r belnl' , Awal:n~f¥r~~ f); 

":011> 401~jDi,s.i.rbrli.llb\ ~8\CM'R' Ii, '(19~.I, ·'N'd."II.ijt!it\lil~st 
1.ll.n!~' .~~\.r'W""I" <41f~li:$;l;'!'Jt" '\!",\\h<t,!on" ~ir'tI1.~, w,\\IIIJmr\J 
orJe~~"I_' ~~~:,?f., ',uUtx '; .".,"JilLl,4, ~:l,a,,~apif~t _n~ttr '~at~:. H! 
mlstl.ira:1 be'dedlared. 0' ,.'-;" .. ~~ ,t~!t:.. " "I,;,,!f, ,": ':-.. ,,;.', ,l{j ' .. i0>., ',< 

.',," ,1';', ", 
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" _, <",' ,}',\ ;:oj "i'l) '.'_,'u~.''l.h _" IdYl i if(j.;'}{i'.n>'Jb-)\JJi.;-h?$tJtW.i"~'!r:! " . 
MISCELLANE,QUS"MATTER$,rItELAT ING TOtiT,HEitPMSlENTAl1I0N 

OF>EVIDENCE '.oJ, 

Reference.: Paragraph 53; appendix Ba, pages 510~617, 'Manual fov' .CQ1WlisMa~bJ.II;l;j". !, \,', 
1951. <')!.' ',\ ./:inH ';t'\':Q'WX'1'}. ; '"'' 

d_'." '" >"1:. ,," '; -\I;~·\>d't}"·1,I1:t ';_;n' ~(F)j"-,! 
Section I. INTRODUGTJ;QN" "! 

F?J)owing t?e plea ~f not guilty, eVid~rtd~:~~ .. ~~~lili~ritfi~,!r~.?M~~$~i};'i:,:,~';" 
The rules of eVIdence and procedure durmg tflls p~rt of the h:lld are 
roughly'similar to those in a F'ederal crimin!).hr~a,r cOBrt, with certalii'; 
mbditications. The law officer, particularly, ~~, a¥PflWl~~~~ to the imag~ of 

i'" . 

a Federal judge with much of the latter's m~~f'e£!o.n}]I r,egulating the " ' 
conduct of the trial. . , ',. 

" f " '1.\ 

Section II. 'PARAGRAPHS 44g(2), 4Sh, M(JMi:;l1l1.5'1l;i~!)Ji!~ibWNG STATEMENT , 

Counsel for .the p;osecutionI and for the coij~s~i:j:~~::'p:\~~;~,U\;~qlirt-martial, fol1o~irtg 
'l1efe.l\~¢' may make an opening statement im- !lC"WM, ,~t!lI~:E,:,·'~~ii,lr¥~ep.,",~,·. leg,,&l authorities to the 

'mediately before the presentation of his case. c"o»",r,i:",~P,(:f, ,;,'1 ,~j!&,~.!<!:lS,'~J;I" V"Il. ha,' s ,been declared, 
In exceptional e&sesthe law of!\cer may permit }lr,c~~~!'I!<'~~'~VJWi'P}~ t~ a gen~ral court-

!~: ~::::~~~~s~~ ~~:as~:t:!~~~ers~~~~~s ~~ w~~~r;l,','t .1,00, ',',~ll'"a,,\l,'*,I¥, ~,,$"ts instructions on the 
limited to a brief resume of the facts intended !l\'!' ,ro~1y'~~\'(W!.,l9" ~~r.7 " , 

"tph'&"'o~1!{jif{jIJ~l!Ititile'ntent, particularly,' i'n a to be llrovedand should not include argument.' P g 

A, dl)liberate statement of fact for which the comRff~fffll~,:g~~~'/ ~~s ~alue in that it apprises , 
proponent kn,ows he has no supporting admis- theifimlR(~ft,,91,,;i;l)~ eVl(ience to be offered and 
sible evidence may constit/lte prejudicial ,error.' .#!t~t\<lj),~~~\'l:f!'rl$!~~t~t)~,presented. ,It s~.Quld 
Counsel ,mustav"qid re,ferences to legal author- fl\'er~;,y;!;'b.i en'couraged, rather than dis­
iUes in making-their opening statements. In .'~.~ut~r~}~1!f,:p~cause it is a matter of 
this respect, the Manual suggests that the trial ;rl~h,t:'l"IONH ;',",,,.,,, I " " " 

Section III. 

,1. , EXGlusiclR from courtrOIl!h. Witnesses are 
generally excludep frOm the courtroom.'. Fail­
ure to follow ~his proc~dure mllyentitle coun" 

1 MCJ.l, IOIS'l" .pi\.~a., 4"11 (2') ; ld .. '.Pp. 8a. p. 510. 
, 3 MoM" l:91$\j par,.' .481J.:; U\. app_ 8(1. p'" .516., Tl;le ltlanual also 
authorizeS' "tb¥i deiense to' make an openinll' statement! ~mtnedlate.JY 
followinll' tha~, of the 'Pl1(lsl!!eution., 'ld .• ,liara. r48h. Thus' th~', time 'for 
the d~en8e, :t,o, I\'~e alJ'i qpenln'!\~t~teJll~nt, .","PP8I'fS wltbl~, the dis_ 
cretion -of' UW_ 'Jaw ,officer., ' I " 

s MC1tl. ll951; 'PAl'a~.' "4~o.(2 ~,j' 48lt.i'" 
4 Ib1!l.., ,'fNII hb*f~J ".n~tp,llY; a_!lc~tt}l" \,+'m~r~cal\ ,rule. BU'9t1, "Law 

~d Tdctic.'m-Ju",::rf(a(~'I' (1949 ed.'.~. 1,,222. 
~ Busch', \:)J). oft} 8UPW~fiot41~i ,l!ft(\,., '; " , : ; ,- : 

.'114Cl .l. /," , 

, '~ _", -'," "I" H, 

:'l~i;~3~iiJt~i~n~struction that the court ,.his presepce Jnc~ut:t 
of other evidence, in 

;)'/e!!sesl'S testimoriy. Ma;fur­
tvuthful testimony ,the 

t? put the~~t!\~s,s, 
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"under the rule", and advise the witness not 
to discuss his testimony with anyone except 
counsel for either side or the accused.ll If, dur­
ing the trial there is a showing that an attempt 
has been made to influence the testimony of' a 
witness the law officer has discretion to order 
the segtegation of,that witness'!' , 

Federal rule which allows the trial judge--not 
the jury-the discretion to determine whether 
additional evidence shaH be obtained." Re· 
gardless of the "unrestricted right" of the' 
court-martial to calI for additional evidence, if 
the nature of its request on its face clearly indio 
cates the evidence would' be cumulative or 

'otherwise inadmissible the law officer should 
2. Order of examination. I. The law officer, have the right to refuse the request, althopgh 

as a trial judge, has discretion in limiting tlie presently he should proceed cautiously in this 
number of. redirectl~ 'and recross16 ·examine;... area. " 
tions by counsel and court members. On com­
pletion of questioning by the counsel the law Illustrative Case 
officer may conduct an examination 01 thew'it- . , United States v. Salley, 
ness; "thereafter, if necessary, members of the 7 USCMA603,~3 CMR 67 (1957) 
court mayilsk questiol!$~ .. :" 16 The law offic~r" ',~~CWl~d'pI~!w~dnQt ~uilt; t,\wassaulting his 
also has discretion toperinit counsel ~~o.:lIa~, ' ;: superiqr offi9\lt 'lll1dto ,feloniously assaulting an 
rested to'reopen his 'case for the introduction',. l'[qO., Aner "poth'sideshad, F!)sted the presi­
of testimony previouslyomitted,eventhough':it, dent o!the CAUrt-ma):tlal"who then apparently 
is not for purpose of rebutting evidence intro~ was concerned }Vith the mental condition of the 
duced by opposing counsel,!' accused, stated that "the court" would like, 

3. Court witnesses. Despite the Manual pro­
visions which imply th3t the law officer will 
d'etermine which witness: if any, will be called 
by the court, I. the Court of Military Appeals 
has stated that the court-martial [the members 
collectively] has the "unrestricted'right to call 
for'further witnesses, subject only to the law 
officer's determination of admissibility",19 This 
'practi~~ is contrary tQ the generally accepted 

~~ MCM,.'.a..gi61, 8PP. 8a. p,' \51l. 

r', 12~·.s,,,, Uplte~~~~"~:_~~ Born,_!" 8 USCM,A. 306, 12 C.MR 62 (1958). 
, rf'l3ee MOM. '19th. para. 5:ta; DA Pam 27-172, "EVIdence" (1962) 
,.t 444J!lf,llr "("ii, ,~", 

14 B~p~ 1-aw. ~tld ,~aq~~f ;11 _ly.ru TrialIJ" § .269. , 
"15'ld. '11)889; "'~eeJla18o,jh' Wigmore on Elvldence (31'd Ed), 
§5 1898, 1899. 

10 MOM, 1961, para. 54". See eh. IV, 8upra. 
17 Supra note 14. See also MOM, 1961, para. 71a. Quaere: Is it 

ethically prOper fQr a law oftloel' to· dlsoipline ~hfll P(oBj!C'ut'O}" ,OJ' 
defenae counael· who ·deliberately wlthbeld' his, evidence -b'y -: retuslne' 
to allow him to· t?~~nt- It :atter;(berhaa" rEisted? 
" /' MCM; .. I981. ',\>,.",;, ,i4IlliW<1vla';' '1Il.1I'W,h.If<'lb\IX ........ • ",.>a, 
,".,e .. Id'n'e! ••.. ':~fl\P.,.,~' .. '!WlW~9A~I_~i'II'.\W,l!Ol9~ ,I', 
or is not 8atl8fte<l"tha~ U ,hlB, ~~gelv.e1l lllLavallit6le • !'~ evIdence 1m 
an I"ue' bet .... ' I." n, nj.~. tidI •. ,.If.\{IWI\iI6I'l<Mdll dnallMa.h .... 
[,!,mp~.,~. ,up~lIedJ, '''ICMi 1.,~I{fi~.wiJ!iW'~'llm, 'lP~,s'l\a' 
"the I'U:w officer will rutf 1\,n8li)' 88 to' "wbftlte IIt)lldWl't ":!Ik~e 

':d.lled;~·/ li'inall,.,' hi deftnlhi- :Utt '-{¥d~d~HQu~ ,tW'M -'1\l1~n. 
6'6\ '~e ,Manual .... ~. InP"a" PJ:~": '~!l\I>. ~~!W'''I\l)~II1'W''IUUJt' 
,to all Interlocutory questions .•.• 'Any ;8tf!.tl!!'t1.,Q.t.rd.3.~t~1 
to. the eft'ect tha~ a ,certain queatlop. .B~c;.)l~4 !beijWtt,il'I'lw ;lh,tt;()ut't 
Is ,not, t9 ,:be f~fldfP'fJtoO!t, af' maM1I{I an" e,~ql!~ti.o.n.\f9I1j~~4,qnlll7l:rlng 

;,":'f!tt: Ei.6e. ,Of' .ej¥)('lm,ple, :~ •• liAi"I' ",", [E"1Jil,l,lae, .. ,\IIJ,tAA.U'M:f:t.lV 
" l,j.a~, pn,l~ ,St"Ut!l',·r. ,Sal~eY,· ,7 V,sCM~.J\9.8,,~811,QM •. i1h.,.0,~1M. 

r~J'.nole v.,Vnlted States.,2,99,.F. 4$6_ (8111 €hi)'J.,92:Jlbll,U ... 4i6And 
rejected i~,UQI~~ ~t&t.e,,_. v,.- ,Pal'lf~,l'.,_ ,7 U:SOMA '~~~>I 21 ),QM,R "30R 
(1956) ; PfJII'ker was the foundation of the SaUell, deohl(Qn, ,V' 

available medical records pertaining to the ac· 
, " , I. ~" 1, _. " """ 

cused'!!' 'sanity: 'The law officer 'indicated that 
,B,qch reoo1':ds would be, inadmissible b,ut: that 
wit~jl~~e~ 00\.11<;1 ~upply admissible informa,tion. , 
Thereupon the, pr,esident of the court, ,after be­

lngl\ss\lred ,that accused, did ,not plead insanity, 
, with<;lrew 'the cO\lrt's request. The 'B03rd 'Ilf 
, Re~i~w, /wproved the con'l\ction. , ' , 

, - . , . 
Opinio,n: 

TM accused argues that the law officer's" 
advice with respect to the mooicalrec6rds'\ 
was error in that it foreclosed the cdUrt' 
f,rom ·obtaining additional evidllnce 'as aU~' 
thorized under paragraph 54b, Mainlal'for 
Courts-Martial;iUnited States, 1951, as w.e 

"have construed that authOrization in' 
United States v. Parker, 7 USCMA 182, 21 
'C~E3Q8. In the Parker case, supra, we 
held that the right of the court to request 
addlttorialevillE!lrce 'Wll.sdlScr\!i1onltry~ and 

"it hlld'the"uli'\'e~tri\!tedi ~I'~ht'to' caIl for "I 
'lIJtarthlh\"Wi1:li(!Ssesf)stl1jj'ee~ dhly'td the law ' 

officer's determination of admissibility: 
"Iii view. @f"the';authol',ities"above'an-'" 

::;'~,;;:':;Jm~~~~.~~~~;~~,'qf. ~h~" 6,~iIiIQn tnat ,it 
",1 ,mlls:rldllleretl(mavy, tiS to,wRether' or"not 
·"h .. "tl'il\"l!ourt"W.l'1I"'OMe't'fU'l'tl;ler ,~vl'dence,'" 

to be introduced after it has lIet\l'ed to 
"",I ··tlenberate\\h:tlt~~tll\'dings. In't'¢a~hfng..,', 

this deteririh\.atr@n, we, ,havenot'over-" ' 



,,;I 

: .i 

d ,,, l 

. .J; ,'.!l. :t!~~.fH~~~J't~".~2:,(c)?,::, 
~ See DA Pam 27-f1'2,;';'E:vld.n~.>" 
13 Bird v~ United' 'Btateil; "O'U,~., ', .. 

StatiJa. '252 F ,2a·, 49 (6th' 'Clr. m,,',n', f' 
~=t~~t:J~~:I~:,' efliect"ib\be' Iicc'Opded 

,.~ me"reastiri. 'that. the mem-

"~'if 

, 1'73 



bers might oth~rwise-and illegally-draw an insure that the CPUllt members give a ,fair ap-. additional, inference. as,to the use to be given praisal to the evidence~, .In certain circum-thtj eVIdence aqmitted, An illustration is the stances,however, it is conceivable that d,efense effect to be, given evidence,of prior acts ,of mis- counsel for tactical, ,reasons .could ,el'<pressly conduct, ,by the accused, received inevid,ence waive the giving of 'a sua sponte instruction. solely to s,how that the accused had a PII~ticulal' Thus'a coaccusedmight not desire ,a repetition stalie of mind. The cpurt members could logi- of the instruction that his accomplice's .admis-callY-c;-but improperly~reaspn frOm tQ.llt,evi- sions are net to be considered as evidence dence that because the accused is a bad man he against him. 
probably committlldthe crim¢,chal1ged;:: ,i' ,,< ' "e' ", , 

"Instructions" also may emphasize that ireat, ,2. Sua sJ,1ont'e- ,The foJlo~ing are some typ-ical~xamples of, when the law offiCe!! must, -instead oflimited~weil!'ht is to begiyen: to wlth.out,request. give instr-uctions on the Iim-' certain evidence. Tl:iu8!evide!ICe oHhe 'accu~edls ited ~ffect ~b be 'acco~ded ,evidence which he has good charactel';esPec1aJlY'itiacharge inv!lllling" admitt, ed.The, ld.~d,rg,ene, 'rally w,lth that type' moral turpitude" mlilY Indicate his innocence.',- of)~vi'dei\ce'of 'such': a crucial. nature thllt in-
Depending on the ilh~ortiince bfthepafticu- st!ritc~tdhs'; lit~ 'coHside'f.'ed e'ssllntiiil to pre,vent' lar class of evit!e«c~~9~rl!iiI\ rules 'h,1V8 ,be~htfit'l!!e%9)il'S" qf; 'tM cdutprorh misconstruing laid down as to'. 'Wh~n"limiting" . insh·u4tlbns : !j~;,llt ~6\ild' ;fie'erilpliasized, hOwever, that the must be given Withb\lt"i'eq'Uesf an'd'wh~tl~hey . ""Ii~tlciHatl'sitl:ia'tfon[ hi each tHai must deter-. must be given only ·onreqtl~st. ·lilVenwhim not·, tn:rn1eWllcerlIi\tlIUng inst~i1ction8 'must be given required, gl1al8p'o'nt~;' the 'law o'ffiMrsholildSuiliiSj)bnt~r e\>idence'admitiedto. show prior 

,) I . 'lI~'tlildf'tnis&;nduct l:)y'theaccused;" admission 
2fUnlted"'Staiea v: Phillips, a"uSOM.A. 137, 11 CMR 137 (1958), 

dl8Cusaed tn'.l>A Pa,!Jl·,27';4i~. '~Eyld~m\le" (tUI62-1. at P~,I55.'(·t>; 'f 
:n Un~ted States v!_ Lewisl 14, USOMA 79, .~~ C~-R ·29,1-.(1963) : United States v. Back. 18 USOMA 1S68, 33 CMR ioo (1963") I United 

States v. H~Y. 12 UaOMA 554, 81 CMR: 140 (1961), ' 
.. H MCM,;','195'1; ~ara.' HOb; OM,I 3I5i640., ~orrb; 4 'CMR '800 (1952): 

'I ,c/o 'Vl'}i~d ',States ·v. 'Bor!1~r. ,3- -oSeMA 8061' 1*, OJ4R 6~ (1951n. disaussed in DA Pam 27.,.172 ,,'Evidence", at 2l2. ' .' " ' I 
, It See ab. X,I, supra, Seation .IV. p,ara. 6d. 
L;"~ MOM. 191fl~ p~~a: '153. 8ia~S' th~~ 'the '~.'law omcer .,', •. ' Bho~ld 

", .f1)s'tl\qO~:' ; • ;tbllt Ilu(!h }>'root 'is' tO'be eotlsidered for tilat purpose 
,~mJ~, [I~~eac,bment],. a.nd, 'J;lQt for the i ptil'Po~e Qf, establtshl,ng the truth ot the matters asserted ,Ill ,the IItalement." [Emphasis supplied]. 
",8houI4" has'beeti interpreted as "!)luat". tJnited~ S~a~ ,v. Zeigler, 

" 1~. V~qM~ 80~, ,81 CMR 190. (1962,) ;, AC,lI;t, l3~O!>1 'A.berf\~thy" 24 'OM1\. "763' '(19l17)'.- --r ,,' J 1" ( ,!, , . 

, .. ' "8<.MOM,11961, 'para; Ibs6. It' 'h~8 '.tlso' b~h ~t.~Fesi~.d that" th~ la,w 
, dflicer 'In.truet, ':8U. sponte, ,cn' the' 'weight , 'to 'bIt iil.t!en 'the ans\v~r 

, to a hypothetical Question. and Instruct. in his dls-oretiQn, on the 
weieht to be given an opinion on an ultimate"ls,llIe.- fjee DA. Pam 21-9. "The Law Officer" (195S) app. XXVII, p. lS3: ' 

30United Statel, v. Bey, 4 USCM~, 666,.lfl.cM-~ a-~jJ ,11964). dis-cussed In DA Pam 27-172: "Evidence" (loll!) at 4i()~, " 
~l MCM. 1951, para. 158tc.i; United' States Vi' Po)~k; 10 U~CitA;' is,i, 

27 CMR 87 (195S)." : ,I' , 

III United States v. ,Phillips, 3 USCMA 187, 11 CMR, -187 (1958). 
31 United 'States v. Baldwin, 10 USCMA 198, 27 CMR 267 (1959)': 

of'accomplicti not to be considered against co­
. IIdc~s~d'; " .. effect of. law offiferadmittini ac­. cl1ged!a 'confe$sion or admi~sion .in evi(lence;27 
elte6t to' be accorded prior inconsistent sfate­
m1inti~i;28 effect to be accorded 'inadmissible 'evi • 
delice'used as Ii basis for an expert' opini<)n."'·' 
.,1, 

' ' 

3.,,' t>n request; When reque.sted, th~ la", offi­
cer is'required to give such instru~tions as, the. 
weight to be given the uncorroborated .. testi­
mony of accompIices,3~, llIndsex,victill)~ i~'and 
the'"E;!ffect of evidence of the accused'.~)i\,Qod 
character.8' Generlljly, when requested, he must 
give irlstructions embodying II correct state­
me'lt of\aw an!! necessary for the members' 
proper' evahiation of the evidence, though he 
mllY do so in; his, ow,n Words, The law officer 
need,IlQj;,· hQW,~ller.;; QliiVel,instrnotions on mere 
,p~rmissjbt~.;inferences"nGt embodying a manda-tory rule of law.", ,.' . ' 

Not el'l'or tor law omes,r, to' refuse 'defense, reqp.ts~\,~@!tt~b~n ';~.t ~,,:,' "It the court: flnds that "any witness has talaely testilled to'~ mate­
ri,al, ~''ft:G!r; l,-the oollr,t mar dlsre&"ard the, ~l,1tl,~" ~tJtno~rt o't; ~,¥Ii wltnea8i"~ See' tdlseuseton' 'ltl-JM: 'PaM 27-172. "Evidence" (l?6~J' it 
A:l2~ ">":,,.;,i)< ,', ,<; .' ': ": , :' '" ".ott,I:' 

, 4. ',Wh~n'~W~'hd~'re~uested, the lawoffi­
·,ce.l',j~;:hj'.i\eonellldmg:;ch/lrge" :to the court 
'JII'I)lmb~s,~snQ\,i~d' repeat his previous instru¢­
'J~l)s.,lb~iijteYIltl!~ot to))e given cerUlin erldence. 
Abse."t a:reqllest, his failure to so instruct 
WO}l~?:!1~t,.b~,erroZ;'~'lIlthoUgh it is cQn~)jfyable 

< " ,a~,~or.,.tbe; Ia,W.', !o.I"'<I'.'8' ,<Jl'o. t,t." '.' W)t. h. , .... p'. ot, ~o flnal'ln~t.I',q4von'.1:f.~ .. 'l~, lowlna eOOllsel's ~r8'uln.~n£,' 8~<e' ~h. XVII. ' .," / , , ."Ct. ·tlnIU~' ~j4""" w.tufli\ri" 18 UlloMA 20~: .l (~c/.'i;:r ~i8 (·19f1lll· ,Unl~Bl<t'"' iV"lIo>uotl 8'VliOIfAl .. 80'. l"O"'II),~1 «(Dill!, 
f',:""'~i( ~", ~: :',,)j:",'Ji'{;' ~ '1. 1:1 1),JAm, ,',H-

".'II:"!II,!.i1. ',<~,n ,v' .,. 
j) _ ,'c 

, , I \(),' f,I),'< ,~ ,-



fuat in some ci'rcumstances the partitmlai ,evi­
dence w()uld be of' such a vital nature that the 
law officer's 'failure to· repeat an instruction at 
the close of the, case, even absent a request, 
would be'error and prejudiciaL' 

On the other hand, assuming the ae,cused has 
a right to the requested instruction, it, might 

be nonprejudictllj' errtir fOr the law officer to 
refu$eltIY~lri~ef 1fuIe,lllsbhrtltioh whtln it concerns 
a relatively 'irlIWov ffuintj''When he has previ­
ously instruote!\l, thei melllher-s1·'8It . ,the time of 
theadmissionl of: :the! e'vitl~l:rc(j;ra'lld where his 
concluding cliahre'\WclJl:tlli: l5l!1 r~rtdtii'M l~sSi con-
, th b ')J"I ,," I·,', Clse ere y, " ,l.,,' 

'110'1' ,~~a~lhr~J'(', "Jr" 
'<J b~:7r;.i\llif~ ':il t·, ). 

Section VI. PARAGRAPH 54e, VIEWS AND INSPE,C~~O)f\~h:!' "I' . 

For the procedur~ t~ be followed, see paragraph 54e, NlalhliiI'(fbi6 " 
Courts~Martial, 1951. The law,officer may, in the exercise of his discretion .: 

,.permitthecourt persl?,Il11e),to view the scene of ~he alleged offens~, o~ Ill! ).,' . 
any other pertinent place," A view is justified, however, only in. the el!'¢ep,~ ",I" I,i ',it 

, tiona)cl\se where it i~ necessary for the couTt memb~rs tounders1iand~h!l;" ,,' ' 
'ev.idenc,e I?efqre,it. Thus it is not error for ~4elaw:.pffi~ertor~fus~ ad,e+~nrilln""I" 

, reguest for a view, where phlltographs al1d sk\\tches:iv. aV,idence adequately, " 

!iescribed" thepljtWlises.,37 ,Although the l\j:anu~,t state~,.,t\lat the viewing o~ Ii" I 

a, ,scene i~ /lot ,:'jl1{i!ienc<),";s the label wou\q (seem ~\l ,be 4n!l)aterial, as , , ' 
)In,doub~(l,q1ythe .cour,t meiUbers consider it,a,s ,such.~1 In anY,event, an" 
'1naJlthoriz~d,view of th~ premises by aJll(lmb~rdwiJ) Retlle.ated as if4e I' '] 
had. wrongful\yconsulted evidence not received in oPElncQurt.·o . , , ".' "" - . 

Section VII. PARAGRAPH 53h, MCM, 19G1"EBI.tiU1rATION OF 
RlGHTS OF THE AdCUSI')Df" "I., 

1; General. The law officer (or president of 
the special court-martial) must explain to the 
accused his rights when the record of trial 
shows that he does not understand them.41 

311 MOM, 1951. para. 1546. 

87 United States v. Borner, supra note 35. 

!llJSupra note 86. 

89 Comment of Justice Oardoza in Snyder v, Ma8saehu8etts~ 241 
U.S. 97 (1984): The "inevitable ,effect" of, a view "Is that of evi­
dence no matter what label tbe judge may choose to a1ve it," In 
United States v. Wolfe, inf1'a note 40, the COU1't of Military Appeals 
did not decide if a view was "evidence." 

.40 United StaUls v. Wolfe, 8 USCMA 247, 24 CMR 57 (1957) I 

Defense counsel who at time must have known of the unauthorized 
view, was estoppea from objectlnlr w it for the first time after 
announcement of the sentence . 

.u MOM, 195'1, para. !S3k. 

eI Id., para. 48/, but .see United States v. Endsley. 

"·MOM., 1961. para. ~O: ch. XIV, auprlJ. 

.. MOM, 1961, para. 68c; ch. XIII. 8upra. 

;CII MOY, U51. para. 53h. 140a, HOb; cb. Xl. supra. 

44 MOM, 1951. para. 63k, 148e. 149b,. MCM. 1951, app. 8a, pp •. 
609, ·li18. li14, li16. General a.dvlce Is sufficient. The law officer need 
not "Ive IIiIdvarice rullnls 'on the possible scope of .,artlcular phases 
of cross-examination.' See Unfted States v. Wannenwetaeb. 12 US­
OMA 64, 80' O)iR 64 (19&0). 

f1'MOM, 1961, para. 61/(1) (b); AOM 11220, Gudobba, 20 CMR 864 
(1969). . I' , • • . 

"V.lto<! S\olea v, 1Il~"1'1'. lOV~CIoI,I. 2'~.2~ .CIoIR 329 (1969). 

,,1.0010004 

:'. ~ l;i 1J:!.lji)rj~,:,_"_!,, ; , " 

C~,r,t8rID;I cliJ~~!'t. J\o\VleY~r, are consid!)red so 
fundamental that the ,Manual requires them to 
be explained to the accused unless the record 
of trial/!fflrcl!latix,ely, s\l()ws that the accused 
understallld,s,fueJ\ll.,. This is so even though de­
fe~se C!!}.l~~~i i!>~~~~ially required, by the Ma,n­
ual to e~p.laill\to the accused allhisrights.·2 

Some of ;the; basic rights are the ,accused's 
right:tq pj~Millot,gllilty; .. to make a ,motion 
bas.ed 0llltJI~,~~at\ltll of limitations ; .. to testify 
both~n;,tp.~i'nVRlulltary nature of a purported 
confes~ill\\,~~' aJil,d. on the merits; .. to assistance 
of cou..n.~jllwithqualifications equivalent to trial 
coun,el.~l. ,I',' .. ' 

2. "PlIOItMl:lre,' A statement by defense 
coui!~el' t1l'M'ihe' has advised accused of his 
pat!ti~fil'a~"1iiflit should normally obviate the 
glvin'f~fl·an;v iirlilti'uction." If it becomes neces­
sary'i,"h.'O~e~;tb "advise the accused of his 
rightl!j',itlte"lItlvtce 'should be given out of the 
hell'Nti~ 'Off 'th'e 'members of the court-martial. 
Itllih~f\VV~'Y, ''j:he m~mbers' attention wiII not 
be "c~lI\la 'fit\rie~~ssarilY and prejudicially, to 
the'itb'C\i~M(~ fKl1ure' to' asseTt the right. 

. . ·.;··w i~!i;:; j. '. 
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'" ';( , 

" ' . " , , 

, , :' ) N RODUCTION' \/'\~'<'\:.I' , , ',I T ,,', ;' > " , 
l' \ ~ \ ), 11 'II , / , 

, 
! " . ~ <' i . < \ , I '" 'I (L ) \ ~ I, • J 

, "" , ' " Notions ba.~e<l on ,the evidence are gen~ral,IY' tJ;u,se which I!ttli;qki ~!i,'~ '" , Ii 

, ! , "sufficiency,of th,e pr9sec\;\tion's case. U!l.lik,e,mo~io)\s in,bat' Which do iul'/ilff;'( it; " 

, ,Ajleallegations! l;>llt ,set: UP' new. matter in ba.rof trial':,ainotiqnba.se4J~n/!; ;'"" ( • 
,~he eyld'mcenecassa~ilyd~nies at least one esse.iitial ,element ,of tjle tl1arie' .,', ['i""!' 
, bYllttacki!)lI' ,1'l\;\!Jkiencyof tile ,evidence In,' support thereOf., ,The three ,',,, ',I 
,princiPal/lznp,tiQlls"baeed on ,the evidence a.rea (1) znotion for ,a ,findjnf "",'~ " 
ofnotgjj,iJty, {2)'l'!lotipn raisi,ng the "defense:' of res ju,dicatll. (3), motion i '" : i· 

.".' "., ,raising ,tp.eqp,~tio,n ,qfaccused's sanity., • l" "" I, i ' 

< ,,' , " 

,'Sectlon I. PARAGR:NP8 7111, MCM,1951, M01ION FOR AlI'IN1)tN'Qi arNOT' UtT1LjY' 
,.J. (',; ~ ;,.~, ", ,,1 -, ;" "1-' < r>-,,,:'<j·::;·' ,', \;,.' \ 'j'-, '; 

,1. General. At moti@n for firidlrilt of not guilty proper for the'lAw''6'1Yfcetl;' il!l the' filtefest of 
is the procedural device whereby the defense justice, ,to htm~e}f,i&nt~t"such' a lnQ,tion on 
may test the legal sufficiency of the prosecu- behalf, qf, tl;t\lAerlll!S~.~ " . 
tion's evidence. It is similar to the Federal 
motion for judgment of ,acquittal;' allowing the 
Federal judgein',an apprepriate case to enter 
an acquittal'for' the apcused.8 

2. Whenma\le. .. iAs, lltld~r,th.elli'~der,!)');kiPro­
cedure, tile motioll",Il')IIY> ,b,e JWlqe ,lIt"thel end 
of. the pros~ut~ou1sl!as~.,;~fte.r:..tAAjid~~~aeihas 
rested, Gr at.both ,tiIl')~Sj',::';)dtj.?1 '.wr: ,l'" 

'3.iiy whom:,A;\t~9V~ti~>,J}~';~i:~~~lIY .'. 
is made by the defense, it wo~<ltd!'~~Mtilrel:v 

AGO 1000"' 

General" 1) nliJce 
otllcer' ~. hlHng 

. motion i~ ,sl\~j.!lpt 
member.~ if ,an 

. court membe~s in 
'- .;, I I ' • 

ruhng bYllla.JOr,lty 
; , ,.1 •. _ 

AlJa\nst 
int:elli.gelltly object, 

!'~rl~#i[:: be instructed on the i ... lind the st/~ndard, pf 
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of the evidenoe>wttliht the legal framework 
ofO\!Ii4',JaW,.6fficerlsinstructions. To preclude 
the defense arguing. extraneous facts of cases 
hQl~ingincorrect law, the law officer in an 
,ap,~rQpriate case might be well advised first, 
.jnan out-of-court hearing to hear the defense, 
'arg)lment on the law, and settle it then and' 
there. The law officer could then .. restrict tlle. 
subsequent open court argtl~ent to the ques­
tion -of -the legal .sufficiency of the· evidence 

members properly could requitre the 
tion to prodUce more Government eviidencj 
provided the evidence already introduced 
not ambiguous or uncertain. To do so 
compromise their required standard of imlla1" 
tialltr·18 

Illustratif/)e Case 
, Tihiited States 'V. Kennedy, 8 USCMA 251, 

24ClIm lll. (1957) 

within his predetermin,ed version of tlle law The accus~d wa~ convicted. of sodomy. At 
of the case.' trial the only witness, Who was a partner 

e. Standard of proof. If there is allY sub" the alleged offense, confirmed the pr()se.:utor's 
stantfal evidence which together with all ' pretrial s~spicion that he would to 

'. ... . ,..' . . fy. The witness was then excused and, at 
proper I.nferen,ce~ .. t? / P!l i,c;!rawn . thex:efrom. and , icolinsel's'sugge'stlohia~fense counsel. made 
all apphcab,le nresum .. t\tlons, reasonably, temls "" t' 'h'\<> w 'no' fI >A'" f' t "'It Th ," .,;,./1,.,. "I'· r" . . . . " . ",0 101:0,'" numg' 0 . 'no IOU! y. e 
tO
h 

• estadbh~r '~Y:~~Yd' ,~l~me~t of t~e qil'\l1l&te, . '6fficElr admitted that,therE! waS !hsufficient 
c arge ar .. mCfude . t1l any speClfieatwn 0 ,...... '. . • 

h 'h' th ·'.·l ;'i'" W,," 'dc, 0" 't' ed' th···· . t"· . 'II' dEmcl!, but' deferred rulmg on the motion w to e. mp,oWtl.i8 Iree. e mo IOn WI . .,. .' .' t b 'c't"';\ ,f"": " . . .. 'declared '9.' contmuance 'In'' the trial, du.rirlg 
no, e gr~llr'Jt'i!,,, '" , Which time he advised trial counsel's su]pel,iOlrs 

This tes't'he.sxbeEll1 helt not to require proof "that he''would''grant a prosecution request for 
of each 1 eJem,jlntdbeyond a reasonable doubt:'~ 5-day cOhtinuance, presumably to allow 
In . F'ederwl cri:tninal procedure," as well as sure to be brought upon the reluctant witm,ss, 
mf1j:~8~~w,~1 t~~d~feI)S(lf. ev"iRep?ecoo~c" A 5-d1lY ,continuanc!l. was requesteq '" . 
tradlG~l»i'l' o;th,re'j;)ljthng the prosecutIOn eVI- granted. Pressllre was. brought to bear, and 

,,~Q~~WIl.yd~9,hb.~ cOll$ide~ed. . wit.n~s~ test/fiel! ,agl;\!n~t,;the accuseq,. 
""l1.'~.' Cii.t'll,k",Z· 'il "Th' ..... " t' . 't d' Optnwn:Case",qISIIUsl\eq",., w;'''''0l'.'I'"v"y''rU lng, e cour m I S Iscre-" ,,".".. , 
tion roily " action on any such motion, . . We have no reason to disagree with the, 
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re(lUi'. 'e the trial counsel to re- principle thatil! law .officeris' not a mel'6 
"and to'pro- figurehead, and"that·,he,"has discretiori to 

is presumed grant a continu;ance, ,01' permij) 'a ,party to' 
means either the law reopen a case ·and present .furtherevi-

the ··court." 'In dence, But ,we do insist that a reasonable 
~~i'vf(j\lslY'·frakudUT€'n.t· anddeliber_showin·g to'suPllott either action Inustbe 

'it' is . made 'in court with a'reporter present, 'in" 
or the court the presenc'e 'of'the"!\CCllSed and his coun" 

7.ta4:.~~t~~'~~,:::)!X:~' This anachronism tll grant! n'g a fnotion 

th.":~;~:~~:~II~ leavlnir tlie ilQsel1 'In_clyded, otlet).se 
IIY 52(c), which has no flu(!h lim!· 

sel, and without the aid· Of interlopers,' 
This record is. completely devoid o~ any 
evidence presented in 6petl c611rt to justify 
Ii continuance; "."",<)' , 
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Manual· for· Courts".MartiaJ, Pl1i1;jj·4 ,§t.Ilit.~§,' 
1951. In spelling out his duties,(thi~;'~~7t,i21J,!, • 
,states: ',-'j ';:'I,'f ",;:{M"~1_fJi-:"" 

"The law officer is';l'espon$il:>JfI',~OO1'"thl!l'f' 
fair and orderly,conduc.t of the" pr(),!leeu:; 

" ings in ·accor.Ciljtnce"wiJ;h, law' in1'!IliH'1CIli)l\!)S, , 
, which are, refe~l!ed ,to '<the qoUr,~,lIo'·'iWhic/l!., 
he is appointed;" 'i,:;, "",,' 

We have,alW!i3!s',assumed<tha:t that. pro. 
vision Tequires, III :lawofficel''' to' ,b$,impartilH' . 

. as between' the pM·ties,and it is '.obvioUs 
that, . unwittingly 01' not, the presidi,ng 
official in 'this 'case became an interested 
party for the Government. That is not the 
behavior'of a fair and impartial judge~ His 

.. duty is to 'resolve ,the case before him and 
not to become a zealot for law enforce­
ment. 

5. Effect·of· rullng.a;. General. If finally sus­
" tained, theruling',results inanacqulttaI.1',If 

,section II. PARAGRAPH7.1b, MCM, 1951, RES JUI)ICATA'! 
; , ' ,',. - ' 

1. General,','The defense ,of res j udicl\ta, is 
based on the rule that any issu.e of, fact of,l/liw 

it wouldnot·be;a 
,',' 

,.put in issue and fin/lilly determined by a court United SUites 

:,of competent j"risdiction,cannot be disputed \~:~£1~:~~i~t~;t~f~;~:lr~~~!~"~'~'i' o{the between the same parties in a'subsequent'trial ." from 

"ev~n if t~e se,fol\<1 iri/lil is for, another of- l'1'l1Im~,'i' '!':~?W-~l~)~:ii;~~~~~~: "A catise,Qf fense.'~,2." ,,'. ' ' ,,'.'.,' .,,' • be l'elitigated, ,nor 
, therein,be 

'Ol' any other cause of 
!il);tI!\e ~lti'tiei!." If "another 

,~jI\X'~)vllll, then the cause is 
"colla!e!~le~tpp. 

brc)ader definition:~f 
ll'\~Ove. ' , , " 
~./.t:I j~! 

'.est:Op~lel in· .¢l1inilW~ 
at·¢Cilm'i\\Qn 
prot~c~j'Qn 

when onecl'iin,i;ii3Jl'Mt 
, in 'orily;dne~]5,ro~~eu," 

liYil~tf' eel~tu1ry"howe\i~"I"%l1ih 
illl¥~l!\\a,', matrix of purjllY",lltatll,tery 
~'\¥It)'~';,n,\lt. ~e(!,h:n,icalb!"Ph(jj,' . 

\ " 

;1 
I 
! 
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But· 'before applyitlS' the mO.re narrow doc· 
trine' Of collMeral estoppel, it was first neces· 
sary to determine' if the broader civil doctrine 

· of res judicata applied to criminal' proceetlings. 
In 1916 the United States Supreme Court de· 

subsequent trial for a different offense.·Ac,cora, 
ingly, the 1949' Manual fol' COlurt,s·l\i[ai'tial 
included the rule as it now stands 
Manual for' Courts·Martial. 

cided. that it did in the landmark case of 2. ISSUe of law or fact. The present ManullI 
United States v. Opperllteimer.28 At the fil'st rule· applies the doctrine to "any issue of fact. 

· trial, in Oppenheimer, the accused had made a or law". These words, therefore, seem to 
· .plea in. bar of. trial, ,qased on the st.atute of no distinction, in the application of ,the 
.limitations. 'rhe fl/.<lts. we,re not il). issue. and between iegalor factuailssues., There is, 
the plea was sustained, albeit on an erroneous ever,language ina.19154 d.ecision of the .~T ...... 
conception of the law. When the accused was States ... Court of ,Military .. Appeals to. in(licll~ 
reindic~d for the same offense, he sUccessfully that .. dCl)ctrine. did not, .apply ~'to,an. qrumJl(~ 
illterposed. the former Ju'dgment by .another question of law'.'.28 Nevertheless, eXllIItlimLtie,'1 . 
. plea in 'bar. ·.Underthe'Government Appeals of this decisiCmdisclbses that nothing 

· Act 24. the Government>· appealed' the' second thana'pure.·liluestiwl o:f!fla~ was involved, 
judgment of acquiitltldil'ectly ·to the United that despite t~lth~doctrineof res judicaj~.1\; 

· Stat~s.Supreme C01,irt,a1'gulng that there .had wlls alllll,iC)(! to pr()tect the.apcus~d. l. 'hi!liVE~sullt 
: Il,eenno "j.e9pal1dy~~,. because there had ,never is ill ,~cord,\\;i,t/lthe parentca~e .of 
, .. been any .~'trial"on the merits; . that· is, that Sta~~~/{.9p~enh~imer, which,., lJiter. 

judgment entered upon the sustaining of a itsel~'~l1!),~~~n~with an. unl)1ix.ed qu,es~ipn 
mere Illea in bar did not come within the pro· law,. because the facts were not 
tection of the Fifth Amendment. Mr. Justice ..t~~l.F}i~~i,a~d\lence, .there., ~~s no 
Holm~s concluded that just because the jeop· . credibllitX' Bearing in ~ind that t/le re~lson,~'9r ... 
ardy'. ptovisio)l . w~s . expressly spelled. out in ,ap~I~,~~es Judicata to' ~riminal case~. is . 
the Fifth Amendment did' not mean that' it prevent· unwarranted hllrl\SSh1ent of lin 

· exclu~e4 any .other J)ro~ction of the . Fifth cltiled, It should not matter whether this . 
A:mendment, such as the application to crimi . acpompllshed . by giving finality to a decision • 
inaf ,proceedingS of the pree.xisting civil 'doc· . of. law or a decision of fact. .' ,! 

,.trinctof re~judi~ata. . .....: Quaiwe: What is the same question' of fact or 
,,' . It,cannot bet/lat the safegUl\rds of the law?"Suppose that a first trial for offense A, . 
, ,perSOIl,BO pften' and .80 rightfully men· the, d'ifensll·successf\lIly objectecl to'the admis. 
· . 'tIoped.)VJtp some reverence, are less ~han sion, of ,ac9llfession to pffensesA .. and Bby 
, t/lpse that p~otect from alillbility in debt, pro~u~illgevi~ence in contlict with thepl'ose. 
,;By thull,lI!:\optlngtpe broad civil gambit of cuti!ll);evic(ence tending tt>show that the single 

res .ipllw~ta;,'!<?1IPe?l1i~i?f1,~r: ,'opene(lthe way for confession was legally Obtained. The law offi· 
sqbsequ'en'f!.~e1f~ta~!,dWl",s!~ms.,.2', h()ldill~the in. ,cer's decision .therefore,.was' a ·:factualone. 
cluded doctrine O£t!\lli\itEir~lestoppel' operative . After an acquittal of offense A. based on the 

• . l. . . insufficienc),.' qf the. prosecution's evidence" of 
liS. 11111. st .. ,t,\.e q.,?t.,y. ,Il~~~. ' .• ' '." i),~~fj..,~l'.}!I\I!,jI.·.f.Q. lI)di.OIJere. nt guilt, the accused is trlec(' for,offerise 'a-at 

· ptfe~es.',J!IlJf~r~~u~~.'!W1s" :I~mt, ·r.~eg· 
~. lile.~. inhth~.i11!i. j~~ .. ~4p.!1A~.·. (~;'.~1f. Jt."i~. :ff;,~?J::.· ~~~~t a differento~:n'~:~r:! t7:~;~ 

. ,on,. .. ,w !lre,~n .. !>t ... ,WIl/iI ~,_W~! .a."g ~ ... ,.d" . ' 
d I d 'd d . . . . '~he'p·rose.cution in· anaw • eCI. e ;~~l~ft~AAt",,~JI~<~ . .0~:~~·. 

: f,ense were bm?Jui'j U,il911l ,tw! ~p,'\l_~ lil()tbe t() M()o/ that· the 

· '. ' , . .... : "",~\/"t;l~.l<l,f~;'~~~ .. ~i:h:ona;::~~~ 
" ,,, Unlteij ...... :~. Op~.~b"mm·24; ·'!Ilil!.J,J)liV!6~oa, .... ,·" 
" ~.J8 V,s~.,1.8~81. . ,'i', ·(/'t,.,""i·:,'·)"',I~l'\d"·' the same issue had"been 
.• S"!,, Sealf.n v. Unlt.d 8 ...... : 882 .. u,S.n>ILW1. ""nW::lIiIBeI!!" at the ttlal fot ()ff~nse A. 

· C!jtecl'·.th:ereln~" ." \: "",\, __ '_, ',):, (",,·,~t(,~J~.i I\ ~.; ;_H$nfl~',!,I' 

.,' 'n·!8'!'illl" \'E.T,P,I, ~"dOh.'1948hi. "".' "",', I"'"'<I~, evidence at'the second 
,,'~ ~r':;'i~t'\l;:~r'~in;:!)"tJ~6M~g ••. gi8; ."k'd~it~: ~~~~'; . o( Itdmiilsii;>ilitY,otJ;he 

0,0,64 .. )',,'.' ';1,' i.' . ."'" .IA '~I . question .. of' .. fact1' T.he 
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answer to this question will depend,. probably, 
on the .ex.tent to which the appellate agencies 
. wish to estop, the Government. If estoppel \\tete 
to be based on mere lack of diligence and. the 
prosecution could show that it was notnegli­
gent in failing to discover' the ne~ evidence 

,at the first trial, then it is conceivablet~at,lit 
least on a purely interlocutory questiol!Truled 
on by the law officer-the issue rais~d aLthe 
second trial might be held a diffei~ntq4esffi9.~. 
On the other hand, it may well\>e·t~at"trlQre 
effect shoUld be given to a jui:y'v~rdictJthalj.to 
the. interlocutory ruling of a ju~ic.l~t9~c~ft"'JI" • 

J' , .. , 

illustrative CMe ,1 
I •. I.' ,i. 

United States v. Hooten" '12·USO¥A.8.89, 
30,. CNR,339.,(1,961')" ";'.J" 

'The accused. wiis iriitl8,11Yl\cilultJ;elrhy . a 
. special cour't-lnItrttlil" of'worthl~~g"Ci\eck()f­
fenses, the. acquittalqbeingJ:l>liS~&' oli his'teliti­
mony that he lili'd"l#v~n; aWoMltnsQm~. mbney 
to deposit b<)foie'hewrot~th'e C1il\ck; and aiso 
beiilgbased on tliirwomari's testilnony that she 
had received th~ n\~ntioned sulli; but forgot to 
deposit it. Aft~rtheacqUittal, apparently, it 
was revealed to 'the Government that the wom­
an hadbeeIl urged successfully i)y'the accused 
to perjure hersllif at the triai'; that the accused 
had not given her any-such 'sum of money. 
Accordingly, the accused was charged at a 
general court-martial with (1) perjured testi­
mony that he gavE! moiley' to be' deposited, (2) 
that he i consJjlred to ha,ve 'the 'Woman perjure 
hers~lf(the perjury behlgal,e\!,~d ~sth~,overt 
act). . AlthQugh 'thede1ei\'se aekill'tedt'es 
jUdicata, he was:~'On*~bi:l)dl?f,l;fcith,ch,al'gtls., ~~e 
b?a~d of revlew:di~afJJlr~~ti ~lill ,ildus~f('~ ~'?rt­
vlctlon for perJur¥;'\)u'£''lI.llprovlil! "ille C~V1C-
ti~n of t~e '.cohsj!ll'acy':c ... It.·~.':l'. '¢~~(l'fl\:~~ro.·~. '.~J~l 
hiS convictIOns 'on l'yptW c&um§~(,~ . e ~ij~ . tt\~li. 
to the~.Court of M~!tal't-)~p~?~1~~,/,~::~t~i!>, 
Opinio.n; BQthc)1arges, ,dj.s~jI$~41I19)1 ~' 
of res judicata. A,ccusec\~s lIeIlq{ttwt ' 
.check ,charl!'{ls re~ulted f~(,)m~;rtIJi, 
,that of, the woman .. Th~re~ore,All'I$i 

..i. ""tt.llll~m·· 1l!6,'t' 
'C'_'". ~Jr, ""I~ -!,i'.f/I, 

·,.,.nUn'ted','Statea v.,Oppenbelnreh;-1uPt'(i"(.tib~;~: ,1".1\ 
. ·"u".tod ~t .... V.,S .. ltb •. "'1>W> •• ",,~g:tt~W~jjt,P.W·' 
.• "~ •. e Duon ~"ynlt.d SI'~"'2~I"R,~;'l~PI3:'h". ~_~ 
efttet> ~o ,b~ ,~lyen }ncon,:'18ten~., v,,~,dl9~ {A,l,'! . ' ,!Iii I' ,.b.",.U.n' '<!flI.,I,.. ,t,atlbtiA •• ' .~'~~VJ . '.. . . '. . . , 

, VfflfiGts m G Fedeml Ct1t1imm ,Trial,' $« OQ)um. ~ J J a:9 1', 
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of",hi~"te$l;illno~ycannot. be attacked at a sub­
se'quintLh~mal f@J.\'perjury, United States v. 
·Ma!)Mm.,di,,,US:0NA;.·3~6,24' CMR 166 (1967) . 

h L,ikewentbheireQlIl$pinady ftiqarge must be set 
.asid# wfilr.o·r'the."tI)vert,ract,'alleged is that the 
;i:l.l!Om~ i!ili1~t1JeSllilli~j.fl\ls(tliY,.1Jo"theefliect that the 
,a~c1Uliml~'!\1' ~lifij),esuhtJ (jt,ni~l).W' ,to deposit. 

.'P. h .. e. .. '.'I\i .... I!q~ .. " .'. il.o .. ~ ... ,'. J.~ '1llt.~ e.:." ... ~: ... lm:.: ... ) .. Gjnl.'. .c.' .1t.1 Ql;la.l'ges ~ .. ' Iso '1nedeliise;til~1i~~oriIJt~~ltl'fithfUlriess . of 
,hen 11;fllttmttJ\lY"\"'~lcl:J.6cMi1ib~I'litel'" b,¢'~ek~d 
iaS' £8l1slIlt\t1:) ai. dtriahtoll\a 4i1feliSfit o1fense; . . 
\,JNot.i 'Thll,ibourt lotMffljjA~ii~~p~.I.rlSt~~J~esJ'the 
IlltiJlIO:t$ flilitillju~stidti declireili'llt'tht IIt~'trilllii'~ilth~r 
thAn· the:,eIMenc. in, sui>po~l\·th~eof"JNl>Wherebl.'Ho.­
wn:;d,id, iI<h. CP'll'i;· .'fen 1/I.)ltl~!1 ,~.:t~~,th~t,!Jl\'l\ s'!lIOr­
Pllti,on ?,f"P,ertllrr c0':lld h.ye.b..~\Il.i$~v.~a~I~!lqhe 
.1\rs~ ~riaj,,~~~ that,the wo",an:.t.stlmonY(H>t~is ejf~~t 
. at the' Be.lorld' trial raised .. ' ~ew isstie' o~ ·tact.;'pethaps 
'the Govet!lment could lIeve 'avOided ill. I'~';ul1Hn1i'.iitlin 
by allegin'g eStih •• "ert act a tactwhiehllad,.:rt<it been 
pi'evio\u,~y, ~~t~rmined, ,as,:, for ,example,' 'tb~ '.'-,~~u"d's 
solicitation ofth •. witn.s .• to commit perjuw, ·l;VIi.tIIer 
or not she complied would then have been irrelevant 
to 'the.harge. . 

3. "Put in isSue and finally determined.',' On 
a purely. interlocuto~ decision by the' judge or 
the law: officer-such ,~s his sustaining 'a de­
fense' .motion~.;,(jr obj~etion to the evidence.§o 
the' issuet>f..lawv,or' ,:faetJ.is 'Clearly pinpointed; 
at II subsequent triaJ,for II collateral offense the 
def~msli .. need, Omy, ,pro4uce. the, record. of the 
fir~~ t~i~l:~!thi~:~cl~!).~l\t., Sh?ws the .. partieul!).r 
Q)JJ,eP~'O~"P~'imo~:\»'¥I,·"Wlththe eVidence and 
al'll'Umllnt In" ~~p~~t, ~fereof and the precise 
r!;1!!n%",tlj..~~~Wi::,·,:, ,. I;, "'. : . 

'1'hebdsj~ ~f"it\\! acquittal by a jury verdict, 
l\b,~~W~\f:~i!tt~fYr~lrisJas easy to'. di~c.~?I' 
Preter~lt!tlit~,fli\; ;tlle . moment the pOSSibility 
~~~f.j>ud!e!Wri'I:turll,tt~&li,verdictmotivated by a 
"dmmd'~~ls't 'il1'l"\fu~apular prosecution,'! the 
jUll3ill~<lQ~,;,l!J).jIlW~fs may have peen: pre~ 
~illf!\lq;jWAtI1i~e:l!!lnse"evidence . raising II reason-
~. ' .' ." ~~.' :,Ilt.,ele~istenee of tw .. o al~rnli:tive 
~~~M,'dtt~Me, two membersota 
$I}(6ll!!,1Uem:bflr, ,eoupt:;.martial . may'" have·' ac-
~.JI..d dJld!!nP' ',1~~!II~~"b~~a)lse.'Of. a ~~a~ol).a.i)le 
:~SI"~l\mty.,; the other memti.er.voijng 
~ ... j} . ~~.' 1I'1~~"l\'acve.found.the accu. s. e.d. :sll .. ri .. e, '1M ~'Ikl,!\,smiB.ble . doubt as to wh\\th~j'he 
"'J~tnt""'hth(j saene of the crime (assum­
:_....! lJi'~. l~~ .• ~~'~t.'.alii)i was ~lsor~t~~M~~ 
llJi,i~i\qMltl;tWii/ft aeten$e~were! put m. Issue; 
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none was "detennined;!' .8a· In the military cases 
upholding estoppel by verdict,emphasis has 
been given to the fact that only one real de­
fense was raised; 33 there are no decisions as 
yet on the disposition of a case where two or 
more defenses are raised. In determining what 
was the single, rational basis of acquittal (in 
order ·to apply the doctrine' of collateral estop­
pel by verdict,) the United States Court of 
Military Appeals will not restrict the' scope of 
res judicata. Thus, in Hooten, the Government 
urged that the testimony of the. woman and the 
accused "did not nece8sarily'~ cause the. ac­
quittal because the defense of mistake' of fact 
was also raised." The 'court rejected this argu­

. ment as attributing Utoo' narrow a scope to the 
4efenseof res iWf,icatd," 85. and appel;\r\ld to 
adopt the board of review's interpretation that 
,the testimony of the woman and of the ac­
cused was "the most reasonable explanation for 
,failing to find the accused guilty.'" . 

Assuming that the question of fact or Jaw 
WU8 put in issue and detennined, there stilI 
remains the problem of whether it has 1i!een 
"finally" determined. In the case of a motion in 

. bar of.trial based on a pure question of law,the 
Manual purports to allow the convening, au­
thority to overrule the law officer.86 Possibly, 

• This reasonlnJr was off8red as the baBls' of the mUllh·eritiCised 
-maJ9riU' opinion I,n Hpaa v. New .r,1'8e)'., 856 '(,J.S. ,46U .(1968). 
'The four diuentine JUBtlees correctly ,pointed out that only one 
Idefena ...... hick of Jdentlftcatlon"';""was presented for' the juri's' deter-
mln.~on., , 

ail See OM 87021S1: Underwood, lIS CMR 48'7 (19M). 

h United States v. Hooten, 12 USCMA 889, 80 'CMR 889 (1961). 

-11rid. , 
',"Se,;·the ,'.d.t1ou'llio,n, ot, the leaaUty of ~CM, 1961, .para. 671. 

O~.' Xl. "'.Pt'4; :8"-"~ 18 U.$.O. I 8781. 
37 MOM, 'i961,' UAt~. 1711.1. [·Errtpahts' supplied.] 
.'.AS in 'United', State. v.' 6t1llfirllititiDetj .IU:PN note 28. Neverthe. 

leta the, ?"V10q~,,:,,~~trrd}~,!~1_\'t~,. M:,allU~ ,pr~V~!Jion rem .. lns to 
be l'GIIolv8d by judicial,' (liIolslOm ,'1:-

• See" 'di'Ctuil{oil :oJ·,t¥cel-"· jeb~.tidt' ·ld eh; jet· irU:pr~.·' ' 
4AI See, CM/ 898118'0;: Obdwlftl 12itblta ~e061.fd'9tI1Jl.,;) I" '\ >, 

":Cf. Un.lted S ..... v.""'PlIl\lIl'ttnta)/Ustlll<<I:';190iJA'H@IoIl<;eo 
(1961): ,ompo", 011< 2'~~&.' w .. 1I~\.M. ,QIlI\'tf.8P ,r~. QlWW . ." B. ..•. '. 

"eonlider the pracHce of Su<u~fi;l ~Uf' 01; untte'd ~£es,'~. 
Wbeelft, 2156 F 2d'7415 (8d>rU\l:UU& ':Jjil~j' '!(,"dj'll~,;.'t~t1·'O~~l: 

.. OM 89283', And.",. 23 Q,!",.,fI8 (1'J1!U~."#,,u!M~' hbq!~"'I\\', • 
. ob. XI, IUpra: The Jaw offlc:erc I,qtp~per}f ~~~11'fI,4 ~,h~~ 1Wl9f, .. (qr 
• perSury convlatlon than reQUINd by.lIW.ti .... "1iQ.'.·~~,~ouYi~dM~ 

... b8tl: .,oo~v~oted qp evl~enee tha.t w,ou. J~rJ.or&.; 11>. rntJ:t~ft'}ll>MlJ.. ,"Qf\l~ 
clent. bQt waa: Inaufllclent under the laW .~'l"~ l!lat~W.m.'·\~f~· 
hearln .. Was 'ordered. " ,.1 -' !,' " J 1 II .' " 

'. 'I',OI .... OM 898866. 'W.n .... 27 OMit 6~5,'.d9!8i I 'Tti."l"., '3If1t4. 
, .. t the (rt~~I~ ,w:o~~d. ~ bouneJ; by/th •. lIoarp, ,of :~I";fI.L '4e~ .. 
that the mw I ottleer at the tlnt trial b'u ImproperlY reet1~.(f'evl~ 
'd~n'o. obtained ai a 'reautt ot 10 .... .1' aea1-Ob ariel" lfizu~.1j ',) " 1 ~ : 
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therefore, the law officer's ruling granting such 
a motion does not become final until the conven­
Ing authority approves his ruling by taking 
final action to dismiss the charge. 

Likewise, in the case of a rehearing follow­
ing initial conviction, it might be argued that 
the interlocutory rulings of the law officer at 
the' first trial, and which favored the accused, 
could be asserted by th~ accused at the rehear­
ing as "final" rillings in his favor. In this re­
spect the Manual does provide that issues of 
lawimd fact "cannot be disputed between .the 

: .,., .• " , I, :.,'".' , 
same llarties ina subseqllent trial even il the 
second trial is IO.r anotlter offense".'7 

Although the emphasized words could imply 
that at the rehearing the accused is entitled to 
the bep,efit Of favorable rulings at the first trial, 
. the wording cOuld be based on a desire to give 
finality to a favorable motion in bar at a second 
trial, not technically a rehearing.88 Bearing in 
mind that the doctrine of res judicata is de­
signed to prevent harassment of the accused 
by filling 'in the gaps in the "former jeopardy" 
protection, the second explanation of the am­
I;liguous Manual provision seems the logical 
one: A military accused is not "harassed" by a 
rehearing following a conviction on prima facie 
evldence.8' The rehearing is apparently no 
more than a c,ontinuation of the first pro­
ceeding and is ordered to protect tile rights 
of the accused. Thus it would seem that the 
law officer at the rehearing should not be bound 
by the evidentiary rulings of the law officer ,at 
the first triaL'o The. same rationale should ap­
ply to mistrials.·1 A fair indication that res 
judicata wiII not apply to a normal rehearing 
situation is the treatment of the trial "law of 
the case", as applied to the law officer's instruc­
t,ions on the general isslle. These instructions 
are' the result , .. ()f dedsiolls' on intllr\ocutory 
questions and thus are binding on the court 
members. But!! th~ ctlUl't,members,in defiance 
iofl,theiineorvebt, law gl\fentliem by law officerS 
\sI);Quld"C!'OUvictf.jjhe' a:c'Cu~edl, >the appellate court 
:-~Uhtli>~ollt\)tHe ''tI4a\i''Ju(ficiaryby ordering It 
relleArlng; lit the rehearing, however, the in­
c?rre~t instr.tlc;tjpns. f~y;oring. the accused need 
not be adhered to,;"~ rather, under the appellate 
.la'fiO~>hlI;~'c~er:'the law offic~r at. th'l rehea~ng 
;'m~~~ll,~WJhe correct law m hiS instructions 
.ov"l'uUngs.·8 ! 

AGO WOO. 



4. "By a court of competent jurisdilltionr'. 
The' only question here is whether,;'eer,tain 
minor courts such as 'asummary ,cou~t.martial 
or an equivalent civilian court,such,asa.j,l.II!t!ce 
of the peace, is a "court of compet~ntju.l1la~,c-

. tion". Since" in, such proceec;lings, theii!\~i~"i~u­
eraUy no formlll record of triat,uppll, 'Ythte1lr,to 
,c;lec,ide'if,the, issue,w.ere rais,.ed, andf .. I.>.,e~~q~~i~.p, e 
.courUtself roilY be a 1!\~man;~itl\~\lM!~1jYi'¥~­
~ta~ti/ll)~nQ}Vledge of the lllw;i;m~:;~l)~)~; .\i9~n 
not sUch a court would. not be.'Ia:. qplll1tjoi.~Qm­
petent jurisdiction". A court ()f record, on.' the 
other hahd, should be a. "coul"t . (\'f:icQlllp~'tellt 
;juri~diction" .even for, the I?uriJ6~~ip':f:a\1~1~fp.g 
the issue of its lack Of jtirisdict!6n~~"" ".!,.l ".'; 

, f ' I • "i',;,.~ ,r:~.' t4:d':(! Il{\' 

'.. 5. Between the same partb!s'.)ii!irice'tilieba8'is 
,of the. estoppel is the 'prevefttiQri( Of. <lrie;p'Ii'rhleU­
Iar' government's' liarai!lIm!i!ri~:-of'the ;~ceuli!ed: Iby 
trials for separate·i6ffellslls\, ;tt·,stlirldlt t6. irellson 

.' that' anothel';, governIrte-nNiho1!lld'ncllt'1ge- pellal-
izedlor fiMling'to actl.\<hen!i!tdltl not, have its 
day incolirt.' Thus;o,at"le!i$t"as'lorlgils !former 
jeopardy does ·not apply yis,a-vis federal and 

'" !dOM;- HUiI, :Para. 68b. 
"",See casss cited in United States 11, J{ldd, .18 useMA 184, 188, 

82 CMR 184, 188 (1962). '. 
· 4$'Reeoil'niztne ·the iallacy 9£ the, re~sonlng behln~ the 1'1.11el llll­
nois in the reco(Uftcation ot'lts stil.tutes' haa expressly .exeluded.' such 
,. rule.', See, "P~ceedlngs .before A.~.A,.' ,Section' o~ C~I,mfnal ¥!lw, 
St. Louis, 140'.; AUlil'ust 7-10, 1961/' p. 10 . 

. ~1"lTnlted States v,:Kidd. SUP1'" note 45. In his'"qoneu1'tlng opinion 
Cblet' Juda'e Quinn stated that :the tv.lie basis" of :the: deeislbn "was 

,~fes judlc~ta. ;", , , 'i '. ".' .: 

48 United S:~a~ 'f. Marsh, 1,~ U~(}M~ 252, 8~ .oMR 2~2 .. (19;6~). 

~D su~ra : ~ote 45. :~he ~f.urt ,; ':\I,d lio,\.~v:en, m~~~io~<, .1{id!, decld,ed 
shbrtly betore M41'sh:. 't}l'e' basla ot Its' holdlnlil'. was aY questionable 
Interpretation: ot ·the Jeglslatlvit in"teUt' .. liehltld 'UG,MlJ, \ Art. 17, de­
ftnlng ,th4;l ,crh~e oflbeip,"'1 ~n 'flp'ce8s,~ty at~f.: ~he .,t~.(lt. , .,','. :, 

., ' , '.' I! ... • 

GO Unt~d States v: ,Op~,~nR~,lm'i'~~ '~:P!I\~~;tr\ ~,8',,~, \: :,' . .';','~,t' _ ~" 
ftlSeesec. III~ch .. XI.8una.", \ , ~ .. " ',:,j," 

~U"lted States v_ Sn>ith;rl!sCMlI. o'Iij~:i\f'ri'br;\R '~!I: 878. 
(1954). . I ' (., ,(.~, V,I,J;,I\'.' "",,J ;.LiDd 

113 The doctrine of mutuality of ", .tOP»~(I~"" wit] ~*ntr(,;«t,~ ~~e 
erlmlnal. as distinguished from the civil, 'application tot ·reidualo.t., 

1 ~O!, tIjI do, so Ptoba~~y w(l~ld \ll\eol!!ltl~!'\~~1l~r:,·dJl»lWAl{.tQU..lld 
of, his VIth Amendment rleh~ to j~Iry' ,trIal and, 1i~' Cl9Rtr~.pJf.tl.2n 
of' witnesses. See' United States v> De!'Ab~elb\llt3~'.rF.~l;t'a5'"iI:.flfjd 

· plr; 19,48). In ,Clertain, ,OS",,!!., howeverl 'wijicl:1.,YJ.'~k~1\h 1ltJplr~(f·. 
the G~vern~ent 1~ allo~e~ to Introduce ~s ~v.1Mp5le ,11 .l!rj~~1.~ltI1a 
minatlon ad~erse to the accused-ufJually In 'tWe~fbYM')oilW vriMdis 
,eonvlctt~n.,,'';I/h~IiI;' In ,ti.', .. l 'tor betn'&," a d,eporte.Cl"allfl1).')IUWdlft lbi~ 
United, Sta.~, the Qore~,9me~t \~lalJy, cou1t1-: ,J~tro.fl~~',JkFl(larAt'l¢i 

.- ttlal "thoWlne ~he aecUIJ&,d's prevlouB' conviction f6f meiti\I,:IjM\W.~ 
,wb~l'eh).: It ;WUi ;shown thJl,t' ·aoeu.'~'s ch~lnlo .6t)\ blttZeil'li1l.tp'W, Ib$\h 
was :"eeYled "dV~S~IY: t? ~~~ "at:ou,,'Jl., ¥nl;so'l ~~te",~,., iJ!a~IJP}~~Nfi' 
179 Y .. Supp. dI9 ·(S;n. Oallt. 19~9)1 1')\e accused In s"rco a ciUJe, 
lbOW~'l.r, ",Ie, .1lbwed~ 'to dlsput.,;·thlil e~ldenee; :11'1' :tbl's~ r'4plbW"tnie 

· ,~fil~ualr ,~a*, {~e r/~ ,erfl:r~ \ :,w~.~: .\~ ,pre~1\J,d .. ,r ,th,.\, ,~~9~ePA ,~ 
~~:;~~;:lI.a ,!_rt~r \~;v1en?!n f~~ tf,~uaulent ,se)lare.tl~t~,i lMC,'~, ,WU' 

s:tate;·tri4ll!s,} ,neither will res Judicata. For in­
.,stan:()elf.a,~_tate,acquittal ·because of alibi will 
· 'nob"jill1\lclu'deHilhll-, federa1 'prosecutor ~rom' prov­
'"Ing;.ilhe"!i:Qcus'edls.presence atlthe scene of·the 
;dlvi,I11Ill.,'r1'lf':l.·ft# ,,·}:t),~ if .I 

:c'<l)i'~l?frli~6r, '.VIlS ~i;~;,i.~ ~u:~I:~:~~~~~~,~r! . face~" with 
ques~iob,. appii~d to the effect . . ... , 
a.cquittal oi/1 principal upon the"prillr co,nvic­
tion of all accessory after thefa~t,f8" t4e~O!lrt 
declined to follow its prior rationale intJnited 
States v. Kidd." Perhaps this is an indication 
that the court will ,someday reexamine iis hold­
ing in Kidd. 

,,' , \ . j' 

; 6" ,ProceduteiA . Depending on the nature, of 
the issue raised, res jUdicata is a "defense" or 
a·'lrule of·e'lldeilC\!;" Fot' instance, iIi the rare 
case where-an: aeb'u!ledi$rearraiguedon'the 
same ','ahara'S' iWlhlah. 'had ,heen ,previously dis­
rriissedi''!\s i a''lel!1tit (ijfi;theisustainingof a motion 

, "~ :,. l' \ " " ,; 

in .bar ,of ,trial," the issue would be . raised as. a 
· ' .. !defense",.by am0tien 'in bar that could pFoper-
· .IYbe,lIs~e~~~·~~fdi',e':r~ceipt of eyiden<;e on the 
merits., The bu·rden w6uld be on the accused to 
.~!I~~J,OOl"~\~;!~~,#ti~l\othat the issue was the 
same,.itJndJ"iiad.,iaaell,.dlllllded in his favor; .1 be-
cause it 'would: be an interlocutory' nnestioll, 
-ilfie~jaw,·o'tdc£l·wG1i'j(Lmake the final. ruli.Ilg;~· 
~;,~IQ:~Cilt\i.~)~~d;ifthe accused is arraigned 
"'1f1i''\I.~!imil1'&ti\; '/jhlfir~ei'his 'problem is to /\Ssen 

of ,fact or law ,previously 
"'f'W17d'; qr a r,ul\t,\g.llf 

.J,u.lge at an earliel1tllial 'for 
ifl'i!lfFI!IfEItl. cal1be d9i)e py 6J:jjeqt-

'~~~~~~~{f~;~~~~!i~~~('::8rj;e,V~,! i'den~e offeted in 
,j it il! the same-'-

"finally" decided 'it 
the, instant lind 
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evidence".'·, If, the law officer or judge ,excludes 
the evidence, the ,accused is, usually entitled to 
an ,acquittal, on the merits unless the prosecu­
,fion has dntroduaed legally sufficient evidence 
of an entirely ,different nature and, which was 
not barred by the application of res jUdicata. 
The Manual' lieco~izes this application of the 
doctrine of estoppel when it &uggests:" 

A motion raising the,defense of res 
, jUdicata should ordinarily be made" after 

, , th,e pro~ecutiQn has rested, its case or later 
unless, it can be shown ,at an earlier stage 
,of the trial thl\t the issue[~l of fact or law 
... are the same. ' 

The prosecution's ,evidence,' ,is usually en­
twined with theevid'ence: on the merits, and 
thero;lfore the law officerusualIY ca/mot tell if 
the same issue is being relitigated untiIhe has 
hea'rd all the' evidence\ unless the parties lni­

'tiallystipu\ate to what the evidence will be. 
In this' latter 'case the law' officer' can make his 
ruling at the beginning of the trial, and both 

parties wiJI know, In advance' what evidence is " 
adlnissible~Ifthe defense objection is ,sustained 
by the law officer· and the prosecution admits 
he, has' no additional evidence not barred by res 
judicata, a. motion for a finding of not' guilty' 
should follow. The required sustaining of ' this . 
motion' will, protect the accused from asubse •. 
quent tria!.'· As in any general objection 'to : 
the admlS'sibiIity of prosecution evidence, the 
de~ense has the burden ofestabJishlng his con.­
tention. 'by a preponderance of'the llvidence;'7 

In, ruling on the objectipl\, the lawofljcer . 
must decide precisely .. Wb,at i~sue wlIs.,decided at • 
the othertrial.~s,~tatedearller, this is no 
problem if the first issue was decided by the 
Il\\Y:oflicer; 'fl,\)'ut It t4,e. issue ,wasaUegedly 
de~ided,qy, the, vEll'p"ct, he ,~eexamM).es the rec· 
ordof ,t\J,e,f,qrlnel', trial with particular atten· ' 
tion to;, ,(V,t/le,.evige)lce,.:raising defenses '(2'): 
the arawmwnts of··counsel (3) the instructio)ls 

,of th,ela'l' .9f!jc<)r . to the court. members ,(4) 
lI,U,e,stiolj,jl, by, members of the court-martial." 

Section III. PARAGRAPHS 120-124, MeM, 1951, MOTIONS 
RAISING THE ISSUE OF INSANITY 

, 1.ttel\eral. The term "insanity", as used in 
this section, ,includes both the accused'sIack of 
mental responsibUity for the.offepse' chavged 

! ~d.,his lack, o:(,mentalcapacity.to understand 

I:. . 

the, proaeedings at the time of trill!. The issue 
"of 'l):1elital responsibility' goes to, the merits of 
the' case, that is, to the question of'the'accused's 
guilt, or 'innocence. The substantive rule on 
mental'responsibility, applicable' in cases tH~d 
bycourts.martial iii: , , 

A person is notrtlentally responsible '.in 
'a criminal'sense for an ,offense unless he 

was at the time, so far free from 'mental 
defect, disease, or deratigementils tobe 
able concerning the Jla~tl~ular l\cg,charged 
both to distirguish ~-rght from wrong and" 
to 'adhere to,the',right.~o""" ,,: 

" ,'\,,\ "', i' ", ,:, : ,.'("-' _.: ;,', ',- "c.:·; ",I','"," ,;'1",,'1 

::'''';l'he; tS~Jl~~tt,htaccu~~~"~ ','I~~~', of m~ntal 
,.CI:~y,"'hi)I'luAdii1ll!~41~!Il.~i6,ure,of, ,the p~o· 
:O$e1l~'nIlSI,ol!tgliVt!s~41ll!m1r1l 4h1leIU:geritly to con'. 
Ji.~~;~i'Ii,~~.",~_~jl§,ei~l !qiily:~li'e.e.ts 
.iOh'$i ~6i4t.t>!fMlil~bflv,jiaill' 'if'41be" ace!lsecl 'does 
~,9"~mt,~'~~l\.tll<\,capacity: .to 
~liilwii_~e;,JI}Vl)eeedj'llgs' must 'be con· 
~\I~'!!t't\\~AA~~I,!:#giill\~''l;liE!,r~q~il'ed 
~ __ ~.Il.cl1elllte,.a, ~eas(i)nable'doubt 
"Itit1~",i!hI~mrnIlCitYi th~re Is n6' require. 
;\mt\l&(y:j~k~'a~~~sed have a n;entai dlsea~e, 



defect, or derangement. Nor is it necessary 

that the condition of incapacity have existed 

at the time the offense was committed. 

Related to insanity is the doctrine sometimes 

, referred to as "partial mental responsibility". 

More accurately the Issue involved is the lack 

, of ability to form the specific intent, to' pre­

meditate, or to entertain a specific knowledge, 

Whichever might be a hecessary element of the 

, 'offense charged. This lack' of ability to intend 

is not treated the same as the other issues of 

insanity. 

The procedure for raising and deciding ques­

tions of insanity afe designed specifically to 

afford maximum protection to the accused. 

The Manual directs that if any officer con­

cerned with the disposition of the charges, the 

investigating officer, trial counsel, or defense 

counsel feel there is reason to believe the accused 

; is Insane or was insane at the time the offense 

was committed, these beliefs and observations 

should be' reported through appropriate chan­

nels in order that an inquiry into the accused's 

mental condition may be conducted before the 

trial. If there appears to be a substantial basis 

for believing the accused insane, a board of 

medical officers shall be convened to examine 

'the accused and, report on his mental condi­

tion." Although the defense counsel would us­

ually raise the issue by presenting' evidence of 

the.accused's insanity, it is incumbent upon the 

"law officer to call for evidence if inquiry into 

the accqsed's, mell4\1 c,on,ditlon seems war-
anted.'3 " ',., if;" 

, :,; 

selves in any dislcuIssl,or\' 
sanity. They are 
the accused's ;;;e:~t:~t';;~~dii 
based on the accused's me:nt!ll i~ICIl,pg(lli 

• M(?M. 1;961, para. 121. ., " 

u MOM. 1961, para. 122a. 

0' MOM. '1961. para. 122b: 

ee The law ofllcel' rules ftnallyV' ~~~~'~~l~~~=~ 
mottOlls for ,a ,ftndlnll pf 'not;1Z 
insanitY. UCMJ. Arts. '1S1 ' 

d8 0/;, United. StateS' 
(1964)., 
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(3) motionsbllsed' on the accused's lack of 

reS'JilOJiiiltl!i1liiby"'I"" ,,,',.' '" 
\"~,, w 1') f~.~q,,·-~t'1'11n \'~l 

2.Duty\;t\l:ln@l.~~'li:l.l"Gettej'Q!l,. 'Any member 

of, the, court,>~, "",~~"~;b~C, ~" '"ii, kili»cOU,llsel or 
defe~se C?U~I!\!t»~~,,~~<we~;Jlr make am~t~on 
that mqmry ,mto,t);il\- aQ(}1!-4~dl$ ,nt~1) tal ,cond! tl(jn 

be made. A "b\\rE\"It~ll.IIrtiQliLilfu'@1)l a reliable 

source", that th~, !\oQu,i\~~ItPPl\~A~i~\iI,"li>e\ inSAne 

is sufficient basis. for All ,illfluJllY~H~!li!;l~llc,e;, not 

sUbstantial enough to ;r.@.is~11'~Il~],,~ue~tiQIl of 

insanity as an essentiaLiSjlYE\,JV~,~ta(}thin, the 

case, still can support !\, de9i~j,jl,\'l;;,I;pt.m.i fur­

ther inquiry into the menW'ieQOOi~jo~(jf. ~he 

accused. 64 U suaJly the def~ns~ cQUjll\,y.,will h/lye 

cQ~dueted hi~ own inquiry an4 11l1~P. ~I>I>~0-
pr!ate case WIll be ready to present tQthe cOl,lrt 

evidence sufficient to raise the issue o'ljnsanity. 

b. Procedure. After a request, or m~t\on, for 

furthe,r:inquiry has been made, the law officer 

rules oidhelllotion'. His ruling on the rootibn 

for inquiry 'is treated as a question involVing 

insanity, "and thus faJls within the Article 

51 (b) 'e;xc~ptiorl tothe finality of interlocutory 

rl!Hn~s'by ~h~J!iwofficer.65 His ruling is, there­

fore,' subjet!t 'eo 'bbjection by any member of the 

,court;' If', thit!re is', hQ objection, the ruling is 
'finaL,< .f.'~';-~,iiiH'f-"'l ,-",.~ ", "':' 

t.. :,~(~,t:f~f,J '/ I' ,)_,~ ", 

, If,anYllleinber.l<lUheoourt does object to the 

lJ!ul~IJ!lg;!iIlh'~l\Vjt\b~iic'(!U!ftmUS't be closed and vote 

,onthe!l'\fIW'jN~1't1! laW officer' should give in­

, stru()tion$"~n ,'IW.tia.1l\>(hif',U;t'VQlvedl ia· his ruling, 

beforeaBktl'\g'iiif!dJ~:ue\iwe, 'any obj ectiol1s ... , The 
mllulcte:<1 om the:~, ,,~ns,eqllen,ces 

" for 
'i~,i :/'urther itt-

"\' u, '!"'" u' sho til d 
l)~~"~H&~nb'lr·,(lf the court obje~ts 

'

~~!~~~~~~~l~tl'~~;:~!s' that the cojtrt iihe:' tlitl,ort for the same 
l.-I'i"~ " \ 

; ~~ :J,U ~ , 
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Illustrative Case 
United States v. Concepcion-Velez, 
4 USCMA 183, 15 CMR 183 (1954) 

The law officer, after examining a medical 
board's report on the accused's mental condi­
tion, denied a motion for further inquiry, sub­
ject to an objection by any member of the court. 
When a member objected, the court was al­
lowed to examine the report despite the defense 
counsel's hearsay objection. The law officer then 
gave instructions to the court that the report 
was admitted for the limited purpose of de­
termining whether further inquiry should be 
made and that it did not constitute evidence as 
to the guilt or innocence of the accused. The 
court then decided no further inquiry was 
necessary. 

Opinion: [Per Judge Latimer with Judge 
Brosman concurring]. "The evidence necessary 
to make the preliminary determination on 
whether to proceed with an inquiry need not 
meet the tests of admissibility required of evi­
dence admitted on the merits." The Manual 
provides that any evidence used to determine 
the issue of further inquiry will be limited to 
that purpose. The accused's inability to cross­
examine on the report can be remedied by call­
ing the board members as witnesses if desired. 

Chief Judge Quinn dissented because, in his 
opinion, the accused was denied the right to 
confront witnesses against him and to cross­
examine all adverse witnesses. 

COMMENT: Of ,the members of the Court 
that decided, Concepcion-Velez, only Chief 
Judge Quinn" th,e' dissenter, still sits on the 
Court . .It mil!'ht .b~ ,pointed out that only one 
other judge need join, Judie. Quinn to make his 
dissent the majorityo(t4~ .COllft. 

Usually interlocut9ry, qUest,ions .. iJ;liVolving in­
sanity are ruled .0n,bYth~ .!f1}v ,;offli,eri,~*bj,~,~t 
to objection by any membe"ofth~,cQ,~:r,1riAa,rti~1 
A defense motion orreque~t,fQr ,a C:;QJ1,tjnlla!i\qe 
in order to obtain ll<ore eVi4en,91!1 cqncemLpg 
the accused's mental co)).dition isnqt>cqn~j4~i;.I)~ 
as a question involving insanity, a)).d .a~lisu%h 
the law officer's ruling is not subj,ect to obj.ec~ 
tion by the court members. 
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Illustrative Cases 
United States v. Frye, 

8 USCMA 137, 23 CMR 361 (1957) 

The defense counsel requested a continuance 
in order that he might have more time to have 
the accused examined by other psychiatrists. 
The law officer denied the continuance, and 
the trial proceeded without the mental respon­
sibility of the accused being brought into issue. 
The Board of Review decided that the denial 
of the continuance by the law officer was an 
abuse of discretion prejudicial to the accused. 
Opinion: The Court of Military Appeals re­
versed and returned the case to the Board for 
further inquiry into the accused's mental con­
dition. 

COMMENT: The three opinions did not 
treat the law officer's failure to grant the con­
tinuance as if it were a special kind of contin­
uance. Each judge examined the facts to deter­
mine if there had been an abuse of discretion. 
There was no discussion at all of whether the 
ruling on the continuance should have been 
made subject to the objection by the court mem­
bers. The Court's decision that there was no 
abuse of discretion on the law officer's part 
leads one to believe that this continuance, al­
though the request does involve the accused's 
mental condition, should be treated as any other 
continuance. 

ACM 16784, Cook,30 CMR 805 (1960) 

The law officer on his own motion granted a 
continuance to the defense, subject to objection 
by the court members, in order that the case 
could be sent back to the convening authority 
"to establish the capacity of the accused to 
stand trial." The president of the court-martial 
objected, and in closed session, the court voted 
not to sustain the law officer's ruling. The trial 
proceeded. 

Opinion: In determining the propriety of sub, 
mitting the 'laW officer's ruling to the court 
members, the ~oard of Review said: "[WJe 
initially note that the law officer may be called 
upono;;-byd~fensecounsel!s motion or by other 
ctrc~$ti\:~C~S-Lto rule on four distinct. pro po­

,s,itiiW's:, JU ,I\Sontinuance to permit the de­
f~llse. cOllnsel to obtain psychiatric evidence; 
,(2) "Ii'contin\lanc'e to permit the defens~ coun­
sel to request relief or assistance from. the con-

A,GO 10M" 


