
vening authority (or another commander), in­

cluding a request to the commander to order 

psychiatric evaluation of the accused; (3) in­
itiation of an inqui,ry by the court into the san­
ity of accused;,or (.J,) anactual ruling that the 

accused WM. or wasnotjnsane, at the time of 
the offense, or is or is not insane at the time of 
trial. Different principles apply to each of these 
rulings .. ." " .' . 

The ruling of the law officer in granting the 
continuance to the defense "should not be sub­
mitted to the court-martial for its concurrence, 
even .though the purp.ose of the continuance 
granted or denied is to permit the defense to 
seek the appointment of a psychiatric board. 
In general, the granting of a continuance is an 
interlocutory matter for the law officer's final 
ruling, pursuant to Article 51b, and subject to 
reversal only for a breach of discretion. . . . 
That rule applies to any continuance unless, in 
terms of Article 51b, granting the continuance 
is a ruling on a 'question of accused's sanity'. 
If it amounts to such a ruling, the law officer's 
decision is subject to reversal by the court~ 

martial. 

"In at least two cases the Court of Military 
Appeals has dealt with the granting ,of !;\ con­
tinuance oil a defense motionfor th~ oj)t!iihIng 
of psychiatric evidence as li'matter withhl'\;he 

discretion of the law officer. ':'. ',,0 bu't"lt'does 
not appear that the necessltyofcol\burr~hc~!by 
the court members was evet t~is~dL 'iI\"fiKb\!e 
cases. We are,' however, satisfie(]i'that the1pi'O" 
priety of a continuance to permit ,the:d~en~~ 
to obtain more evidence, even"on a qIJea,11r!IDjf 

",< .f! 

0\1 80 CMR 805, 809. 

10 Citing, inter alia. United States V. Frye, 8 USCMA 1~( 2"8, OM1i 
861 (1951~. (+.~+ 

H 80 CMR 805, 809-810. 

T;l MOM, 19til. para. 122b. , 

13 MOM, 1951, para. l~~b., But see § V, (lb,' XI. supra., fOr '8' 'dis; 

cUBsion of the' validity of a simlial," provision of the ManuaL '," 1 

u Footnote ~, A.CM Cook,. -8(1 :CMR 805 (1961), 8i'O, 

111 Quaere,: If" th,e convening autbority _withdraws the charlte~ 

without conducting an inq~lry as fl;lcommended by the cou~, ,do~ 

former' jeopardy' aUach? SUPpose the convening authority dismisses 

after the, mC!dlcal 1:>,o.rd has conducte~ it$ ,inquiry. Does the' effellt 

on accused's ameQabillt~ to another tdal depend on the findin~s, ~of 

the medical board? Suppose after the court has recommended Iri~ 

quiry~ the convening ap.,th~rlty :,retu,rns ~he case with a requeilt tlc»1. 

the court m'embers to reconsider bec~use' he, finds "no substantia! 

basis :fQ,l' further'IDquiry Into Rooused'. 'lru!ntal" condition? See We 
NOM 60?,051~l'~:iP,1~?I\, .. J~} ,f'~1? _69)y~reported). , ,; .:j 

10 MeM, 1'9,51. para. lide. Onlted S~ate8 v. :Williams, 5 USOMA 

197,11 QM-H-,U7:'(1:&64)j' "If ),., ,:-1, " 
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insanity, 61' fo tak'il other preliminary steps, is 
not itself' a: 'question ,.of a:ccused's sanity'. It 

does not requit~\'all~, determination of sanity, 

but only the sameiso~t6f1i1l'eliminary ,decision 
as to the adequacy '.of,tlle ~l\Sis ~.or'reque8ting 
additional Ume whi~l), Is.true' ;.of anycontiIlu-
anee."71 -. ;:' '\, . 

" ,.' - (1:_ ,-- 1 " 

c. Action of the conven!nfl;'iJm.~fi,ority; ::the 
Manual states that if the col\r~Ul.!\i'tijll geddes 
to make further inquiry, t~¢:~pJjtt!pjl\'Y' a~Jour:n , 
and report the matter to the, cQiiveningauthor­
ity with recommendations. The reco,!!llmenda­
tions may .include the suggestion,thll.t',the ac­
cused be examined by a board of medical .offi­
cers. After the board has reported, tM ,cpnlVen­
ing authority may withdraw the charges or 
send the matter back for trial." 

The choice of action is more restricted when 
the court has .directed further inquiry than 

whe.1\ it hits,fou]ld ,a lack of mental cap\,-dw to 
stanel trIal. If the convening authority dis­
agre!l.swith the)inding that the accused does 
not Jlos~ess 'the' require~ mental capacity, tile 
ManUal al1ijl,vs' him to return the case to the 
court 18i"reconSiderlitliin." If the case has been 
sent by the court to the convening authority 
with l}' recommendation that a psychiatric 

boaf,t~4\~p~pij1t~<l;'th~n the convening author­
ity elt~~Otll.s:to.withdraw the charges or refer. 
theli,cCluse(Jlt'6'aboard'for examination." If the 
c(')n'vEmi!Nk:r~hth~ity, follows the latter alterna­

tw;~;~¥~,~¥4;ip.:~S:~wo courses of action avail­
ali>\e, a:ff~~~~I,rn!!dlCal board has reported, (1) 

to:.&! .j~. ~'hth. I:h~l).. ar~es, or (2) return the case 
tQ;~1,lM,,0~Ftt~ll\artia,I.1' 

.'.. $1;~!\i6Wok1ased oil mental incapacity. a.Gen­

er<'J:\ttil't~.~s\iil .of. the lack of mental capacity 
Wi4¥'i,!usiMflWtV!:ieraised by evidence resulting 

fr.~ . ~I~\\iri.i H.$..l··lhquiry or an inquirY directed 
~~tM,~c~~ift:d~f,ing trial. The Manualsa~s that 
a,ni,~c~~#6~ A!Muld not "be brought to trial une 

1. ~ ... M.·l.i!t .... ~."~\l. $ ... ~. ¢.·~.s. ¢s. sufficient mental capacity to 
)l!l~II~~):tl}'t!l:\(i natu.re of the proceedings 
{\~~II'!~t(!liiftl:i:and intellIgently to conduct. or. CQ­

operat,~inhis defense." 16 The motion raising 

t4~"i~,~i1i~Il;,pf ,mental capacity never goes. ttl 
th.emer~ <if the case, even though it may seem 
~1osely: connected to the issue of responsibHity. 
Th'('d~:Qlpse co.nnsel normally would raise th!! 
ii!sui(df capacity by a motion requesting II 'con~' 
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tinuance or stay in the proceedings. Evidence 
which reasonably indicates the problem of ca­
pacity is present, is enough, however, to require 
the law officer to place the issue before court, 
even in the absence of affirmative action by the 
defense counsel. The law officer must exercise 
great care in ruling on defense motions which 
might raise the question of capacity. If the sub­
stance of the defense motion or request involves 
a question of capacity, the inappropriate form 
of relief requested should not control. In other 
words, if the evidence reasonably raises the 
issue of the accused's mental capacity, but the 
defense counsel makes a motion for dismissal, 
nevertheless the law officer should treat it as a 
request for a continuance, which is the proper 
motion to raise the issue. 

The issue of mental capacity is always an 
interlocutory question, although it may be 
raised at any time during the trial, even after 
findings. Despite the interlocutory nature, the 
law officer's rulings on mental capacity are 
treated as questions involving "insanity" with­
in the meaning of Article 51b. They are, there­
fore, subject to objection by any member of the 
court-martial. 

b. Procedure. It is desirable to raise and dis­
pose of the issue of capacity early in the pro­
ceedings in order not to confuse the separate 
questions of mental capacity and mental re­
sponsibility in the minds of the court mem­
bers. Once the former issue is raised, the law 
officer will rule on 'the motion whether it be at 
his or the defense counsel's instance. After his 
ruling and before asking if there is any objec­
tion, the law officer must give special instruc-

, , " ''''. ' j 

tions to the court ... These instructIOns should 
include an explanatlono{ Jri'mtal capacity, the 
distinctions betWeen. thequesHons of melltal 
capacity and inenta(re~~onsibiJity:'A)~~ it is . 
important to point out.:,that ,pnce"tile,i,s~u,e. ,~f 
the accused's lack of mental'capacit3:<isl,'ais~(j, '.' 
the burdell is Oil the. government ,to ~~t\l~Jj,Sl'lI' . 
the accused's capacity beyond 'a.reaa\'lnllble 
doubt. ,,' ,"', I" 

If no objectioll is raised by a coutt"hielnb~r, .j 
, ,- , 

17 UCMJ. Art. 51 (b). 
1~·UCMJ. Art. 52(e). United States v. Williams, fj USCMA 197 . . 

17 CM~ 197 (1954). 
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the ruling of the law officer is final. But if a 
member of the court does object, the law officer 
will then be obliged to submit the question to 
the court under appropriate instructions. These 
instructions should include, in addition to what 
was given before the objection, an explanation 
of the presumption of sanity, the burden and 
degree of proof required, what reasonable 
doubt is, and the voting procedure to be fol­
lowed. The votillg will be oral, beginning with 
the junior in rank." A majority vote will de­
cide the question; a tie vote shall be a final 
determination against the accused in this par­
ticular issue.78 

Illustrative Case 
United States v. Williams, 

5 USCMA 197, 17 CMR 197 (1954) 

In discussing rulings involving the question 
of the accused's lack of mental capacity at the 
time of trial the Court said: 

... [T]he law officer's ruling is final un­
less obj ected to. However, if the court­
martial members are to perform their task 
of objection or not objecting to the ruling 
with some degree of intelligence, they' 
should have some assistance from the law 
officer. We, therefore, believe that after the 
law officer announces his ruling and be­
fore he asks if there is any objection, he 
should give certaill illstructiOlls to the 
court .... Certainly the better practice is 
for the law officer to instruct the members 
in essence as follows: That the issue pre­
sented is whether the accused possesses 
sufficient mental capacity to understand 
the nature of the proceedings against him 
and intelligently to conduct or cooperate 
in his defense; that he must be able to com­
prehend rightly his own status and condi­
tion in refer~l,l'ce to' such ,proceedings; that 
h<anlUsthave,such c@herency of ideas, such 
9'qhtrel <if /lis )nental' faculties, and such 
power of 'memory as 'Yill enable him to 
i~~j).~IJ.'ywitnessl!s, testify in his own be-
11111f, ifhe'so desires,and otherwise prop­
el:'ly and ,,intelligently aid his counsel in 
making a rational defense; that his mental 
capacity at the time of trial is different 
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from that involved in determiningdtilet(1Ifl;hhn 
responliibHity .at the time oftlie"!iohi:l!llli$~"w 
sion of the offense : that lack. of; m~)l!tId:<j:1! 
respon$ibility aHhe time of oommis$iQU"(ff<"~,, 
the offense 'coNstitutes adefeilsel.,t,{.tjill,';'., 
.crime . charged, while. the ,lack (lilt' 1'iiWlte!l\rl;; 
capacity to stand trial does not:',~~) olJJje .. y!! 

the issue is raised,. thebur!ien ~Q'. ~1W<litlish'l9H 
sanity is on the Go~ernmen;t:'tl\a,~,)lll~~riIlJIfl~ 
no requirement that th~ a~cus~,~ ;PJ:~w;lle~\ " 

la.,. CkB. .. SUCh ... m~. n. tal caplI;c.I.ty; '.11.". '~?'. ;.~'." e!.n.~.". ~~. '.I~~.+,.""." , upon the ru1mg, t~at If. ~g~"rli¢p:i~r' ;~~j$$i~'((; 
or does hot. ente;tam 11-. te~so~#>JQ'., ~&t~$~'lll 
to mental capacity, hes'l~l!m9.~J~ct"t9,}]~~, , "1" 79 ' ': I'~ '; ;,r,,,fit hO,l."'(',fl.·v'\ ru mg, ' ". ",. " . . 

" . ~ I:W.~· 'J}; 't;':J.'}:'.r!"\'!"''(,)"; 

When an objection is ma:de;,~heeo.ur~':Shottllll 
be further, in~?f!ll~d;l\\~,.t~lirhe~~!,f,~~~;Qf tJ:!~tJl­
ference. o~ s;lnlt~, ,I\n~:"., J,':~;.'li! """:j{')" 

tl}at if in·tl:1e.liilht"Qf JliI1~ ~,\iq~nC~"fa:,re.lI-­
sonable dOI.\Qt, exi~t"fas~o'J~e Plental"capa­
city. of the !tCcu~!!!i t.ol;unde~stand tJAIli na­
ture.Qf theprOQeedings 'aga,inS't)liln and, to 
condUct or cooperate intelligently ,in his 
defense, .thll.l))otion should be,g·~anted; that 
if they are satisfied beyond a, ,reasonable 
doubt the accused has the mental capacity 
tOunderstltnd and do the things related 
above, Hie motion should be denied: thl1t' 
a majority vote is control1irtg: that a tie 
vote is It determination against the 1\C­
cuseC! : and that the !i,ndingsllOuld be to . 
grantordeny:the''niQtio)l'ottne 'tenet 
so'li'glitso ';' :,-.',,: )': ',;".";',,\i,<:,r

t""':'<111;:',";" ',' :"'~;~L;:"J 

P'OllWY. ,/lM:®>1!hatdthe;accused, ,has ;recovered his ' 
CIlIJAllity, then,pe may return the' case·,tothe 

~l~lRr;~'!;~IJlf)~~i.§l~l1a~ti()'n, of, ,jts, fi,ndings, 8~ ., . 
." '.! Ii. '" '," " 

motioll_. '. ;~w officer: sho').iI4.;!i<J.l1~~j,lJ~i,!jllc' 
.,ruc, the)tlempers of the CO~!!!:.:Il."".~, rnu!itl1l.~Luelb 
tion iso)1e of fact and that the :!iecision is, one 
withih!.theil,t discretron,to be Inane: ind6)!1l!ndeht 
of, 'the. views ,of. theconrvening' autl!ior1~y,'" , .. c,' 

; ,f " , ,! ,,_ '-, ' "~: ; - .<r;:<,r" ('!(;. 

,Pi ,cpurj;,)tlartial,may, grant acon,tinp!J..llce:fJ,n~ 
reasonable cause at any time and without limi­
tation on the numher ,which )tlay be, gran1~A8~ 
The Court of Military Appeals has held that 
the granUng Of a,c\H,i~ht4JJ:llC¢'by the~ourfJ,s 
an interlocutory question;,which is not subje~t 
to revi~w or r~Y\lrs!\:l~y",~he, Gorlye'ning 1\utllor­
ity. "Thecontinuancs",in" Nnudson, however, 
didn~t . inVi:>lve·)i\~l\tit.~ap&dty" ' N evertIleleSs. 
the· fears of'commantl:>fuflllloince voiced by,' the 
CourtQt1.l'~~~·~tf·:!~#~ilJ~:'fnKnudson~ig4t, 
be aroused~' '. II 'convening authority's imme­
d" 1'1"·'.""d. i'. '.' ....• "·"~·'.~.···"'"a· .", fi'.'.' 'f th' .I!}, e y ,,~~ '. '. • )~~ .?JNiI~,r:<l- lon.o e qlleSr, 
tl~l! of n'l~~t~ 11!1l~<ll.t};': .,~.uch~n.order for're~ , 
consf4'Ela11~,m!i'Jtt~e!1 \ie c:onsldered as tl!tit­
~o.ullr.t ,liqv~~!\,l),~,;l!ey.~fsal. Qf the ,court's 
'6'1I)!iP\tili~~~~~J,~~~rf~~h, : .. 

" j, 

role ini,the"pIl00e~hw.e" 



and in no way, threatens the, independence of' 
the court-martial. iI 

. , ' . 
The better practise would be for the conven­

ing authority to b,old the proceedings in abey­
ance, during which time, with' expert advice, 
he can determine when the accused's, capacity 
is restored. Then he can return the case, to the 
court for reconsideration. To immediately ~e­
turn the, case because of the convening author, 
ity's disagreement with the finding-may result 
in reversal on appeIIate review. 

Where the accused's lack of mental capacity 
appears to be a permanent condition, the'Mn";' 
vening authority would be best advised to dis­
miss the charges.'7 

4. Motion based on mental irresponsibility. 
a. General.T'he issue of the accused1smental 
responsibility is concerned with the state of the 
accused's mind at thEi time heaIIegedly com-

81 Q"1I61'6:' If the accUsed's "temporary" lack -of mental capacity 
doe., not "olear up", witliln ,a teasonable time. may the -conven1mr 
authority send ih. ,case back to tp, court with an orde'i to pJ:oc~eq? 
Would uClt..thle ~eprive the'a'ceueed of a fair trial? 0/. United States 
v. OI~ra. 4: .. U$.OMA lB., lIS eM&, 134 (1954). Wbert CMA iteld·that 
8mn"la did D(jt, amount ~o a I,ack of mental capacity, because, to 
hold: otherwlsel wouJd' tne4u:i that permanent loss of memory would 
protect the, III!IlUse4, troi:n trial. th,reby in etrect n6l'atina' his responsl· 
billty. put the court's opinion by Judae Brosman added: If the con. 
dltlon' of amneifa were only tempotarYj "Ju~tcial discretion would 
demand'" the ;a'rantina' of a I!ontintiance to allow, a recovery,. Chief 
Juda'e ,~ulnn dls,'entH: bee.use ,he felt that, ,a cl"I,", of amnesia . 
supported by' Indetlehdent evidence' w.. "reasonable cause" for a 
conttn~aMe., ' j • 

1I'I':QMare: If the convenlna" authority falls to act at all;' 'either' to 
dl.ml", or r.turn tbe cas, to the court, what reme4,y doaa the ac. 
Oused h~ver J '_' ,_, \ : ~-;~~1, ;St~,~,::,~."'~i~~a~s. 5. USCMA 1&7, ,17, 'C~R 19'7 (1954). 

80 8 .. : 8_0~I_or\"'II-:N:btlort"fc:irJ a Flndlni' ot, Not' ,Guilty, 8U1)1'« for 
dlscuaalon of ,mlUtarrs ¥otlon fo~, FltJdlne ,of, Not __ GuUtY. and ~"e' 
Federal court's motion for juqment of' acquittal. ' 

01, 'the dl'JE7.~ri.t.~~rttm:afJlt}ft~J"r1P,otIQ,n. tor, ftncUnl, -of, ,pot ,a'U,ilty 
and;fuotlOils' iafa'ifilt :tli~\l":Ua'\,O'f lnllanltr,~KndB:- su~port In the Code, 
the ¥atlulill,~"nd Jnu~Q@pflJ':te d~"I~n.i~In~Atti.~51((,H).ilUOMI1, ' 

:~~f.~tJlrJl\!i.t71Gf.'~4I?IItt~t. tJ~ .. J~.i~\;~:.m~;r 
.,d ot."ottori,"IIlfa"'.I!1!:"IJ1lI'J~i~ !\.OlI~~f.$?ICliillll.l1"" .... ~. if 
~~:O>7~I:l:~'..h;'i't~;m:tr~?~~)~.w~~~I' . 1IIiM~" 
"lUt.",:, •• p.~". '0' ~1U;<rl",'! ~~r n~lJMj: •• I~jjlr.j;r' .,Jtf 

Btructinl the. cour~. memb~ ..... atta}!. O~ ..•.•. t .. tli.m .. 1t..~,~,~~ug .. tllt '.'. ~" f .. rudnlrl:,o'n' a motion 'rai.fne ,Ui" fsiJ\M;dfJ~fit~,r,..~~~ f), ,q 
Jaw! i~~~'~ .B.h0ul~: -Infltruc~" the.-, ~ou,rt 81). ~,p~~~~8dQ \ W 
a'reaier standard ot proof BUi'a'ea~ _ that detena.' ev~enoe can.; e 
conaldlifretl ',Iii. ,rolinl' on thel lri.llliriity moUori,f',Q'diI.ldtflatft\Wl'otI ilflrli 
evidcu"f', 's ·""de ,'neCe8sa17. l1ecauae .. to ;:pyer,vwe ~ IJ1mMM}~tlrtJ 
the acCused waa sane at, the 'time of the oirense, eVlael:nce '01 'fUBaiiftv 
mUlt (.b.";~fl'ertd.·:\SJpce ~'1he defenllel'I\\rOllldl_Hlbv:tbai t)\:t&".eit~j~ltKfdl. 
eVIc;Jepceo,f}t would J)9C8fI;8f..rily <~ave; to .be ,qpnslder,~d :~f, ~~e. -cyul~I'I.nll' 
rulln*t~hhhe ~.~u.}b ah'in:~t'looUtory qUa"'tihn: i .,,-7 <·J,r:J "-", "(1 t' 

'3M:oM:.'1:elll;'\parA. \12'06., i,', , i[ Ii); ',:';\ -;;r, ·,{l,"lli.\'f':J:'.j 

mitted the offenses charged. The test is 
whether the accused's mind was so far free 
from mental disease and defect, or derange­
ment as to be able to' distinguish right from 
wrong and to adhere to the right.'I'hls issue 
can' easily be confused with the question af 
mental capacity, but the two issues must be ' 
separated since each is treated differently pro­
cedul'allyand substantivel~. 

b: P~ocedure.Tl\e question of the accused's ' 
mental responsibility usualIy would be consid­
ereirby the ~o\lrt~nly once, that being when 
the • (jourtinetD.Jjer~ 'deIiberB.te on. the findi~gs. 
A IhotiOn raiiiing t/{~ issue,however,illllY be 
consltlered by the court as an interlocutory 
matter.!" ' 

When.the issue has been raised by motion, ' 
the lB.w, officer will first rule on the motio.Il, sub-' 
ject~b obje~tion by any court-member~ If there 1 

is no obJection, the law officer's ruling disposes 
of the' question until the time for preverdict 
instructions. 'Wheniln objection is raised; the 
]B.wofficer shOUld instruct the court on 'the test" 
for Illsanity, 'butden of proof, reasonable'dotibt. ' 
B.nd'voting'j)rocedlires.'· . . , 

A motion to dismiss for a.lac]!:of meI)tal re­
spoI\~ibility, although identical to a motion f9r 
a finding of not guilty' in that the gral\ting of 
each' wiI,! result in acquittal, is, still a separate 
and distinct motion form.".on this motion,the .' 

" ~ I ;;'" ' ,_ 

court may conSider eVldencepresellted by ,both' 
the prosecution and defense. Second, the. court' 
must be convinced beyond a reasonable doubt 
that the accused did pps.sess therequisjte 
mental responsibility at the time of the' offense.". 
The only real differenCe \:>e,t",~el\ sl\lt.ertnining., 
the issue on.ll:\otion d\l!;ing ,delib~ratjpn o,n find- 1 
in~s is ,the.,Yotf,I\2" pe:c,e'!tl!lfe~, r~quir~d ,tosus~, 
ta,i,! ,!;ul:j~*"1 ,OJ,)1ndW~.!\a'~!nl\t!,the IIccused." i ' 

..t>£ilns~jIiY fSIl'eJsed'$ An:interlocuuory,mat •. ,', 
tel' 1itl.1'ICili-tli\~J',4,b\l4ltil~nd's ,1:he, raccused sane, the·" 
tril'l~~Jli'r\\9.~~d~~l\dtO\ it!miUi)gs. Before the .eourt,) 
cIti$$~'li<iideltbel'lite on i,ts finding, the issue of 
Il1sA!fl1!~~ ,at'tl're·timeof the offense must be re­
su1limlltlteCibto,!Ilhe cOUlI't.1a,Tlre instructions given 
a1i~1tJh19\:lPoint'should cover the test for merttal 
irV&$p&ilst\i>lIity"burden ·of proof," reasonable, 
d(luli>t, and ..,0tlngprocedures. Note that wI).~n 
the, jS~lItlQf i'espollsibilityjs deQided onB.nin-, 
terlQ.out@l1Y',li>asis oniya majority"vote is needed' 



to decide thequel>tioIl'all'ainst .the accuse,d py 
finding that the accused, possessed the requisite 
mental responsibility." This finding, therefore, 
cannot be treated as a finding on the merits 
because no p~rson may be found guilty without 
the concurrence of 'at least two thirds. of the 
court m,embers' present." 

The Court.'of Mi1i¢aryAppeals in the Wil­
liam8 case" suggested that dual submission of 
the issue of responsibility be avoided. If the 
law officer believes the evidence is such that 
there is a fairchance that the court will sus­
tain the motion, he would be' justified in sub­
mitting the issue on an interlocutory basis .. If, 
however,. the evidence is not conclusive. and it 
is likely that evidence on the merits would 
help the court decide the issue of mental re­
sponsibility", the law officer should defer his 
ruling and submit it to·' the court when it 
closes for findings.,e 

If the final determination on the question­
when raised on an interlocutory basis, is that 
the accused was n()t mentally responsible for 
his acts; the court will sustain the motion and 
forward the record to the convening author­
ity." This ruling may not be returned to the 
court for reconsideration." 

The Issue of the lack of mental responsibility . 
usually would be disposed of as any otheressen­
tial issue by submitting It under appropriate:in:; 
strtictions to the court-martial for. deteHnll\a~ , 
tion as part of the question of guiltOi: fnM-.· 

" '" "., ," ' " ' . :: ,-!",I','{,; 

canoe/),M.mla, ,blsue,@i',dnsanity has been . raised, 
by'1>heJ'll'Mdlwei,lth.nl(thei:sanity of the accused ' 
becomesj' all'JeJr\cei,menitiof the ,offense, all essen­
tialisliUe,,wJ\i~:bl!e;!pI!Clsellu,tion,,mllst restablish 
beyolid, a'ileasona1llS'idGllbfll,l!)neel sanity has 'be.·' 
come an' essentie;l:itsauel ,tire Maw. i0fttcerl is'obliged 
to instruct, ,the .:e@tu;u'ImJIDb&lIsi ohiinslI'/lity, 
(mental responsnJllity)!Ji\!itb;Jor,w.lthout'reqllest 
by the defense:" ",j""'[.1;"')';,",,,,",'''''''''' 

;, 

5. Instructions. a. GeniH:.ttV,,:()jhe law (jJtlJc:er 
must give instructions 8ulo'liPo!wM,oiil1tM issue 
of insanitYjonce the issue Is ,i'aijj6d»Q~ltnlBiUrIl8, 
the Court,said: c,'" ,,'~I'" T, .. H· 

... [IJi (tis reasonabli\' ralsed,'thew,s9in'" " ' 
ity becomes an essential issue"whieh'i\1l:Ust l 'i,.,. 

be established by the prosecution. '))hIs de';,' 
manda a, :;specific finding by ! >the' eoliHw 
martial and'obviously it o\lght to' ,bedrt .. , 

,formed ,em the'law., We believe thatw:nena"'" 
specific finding, on a particular isslle ilf,re· 
quired"befor,e, ,the, Government can,· estllb .. , , ", 
lish its case, an instruction is called' for' ',' 
with qr . w,itft,out r.~que8t QY the accu~ed. 
Sanjt~. ,ntis'~.iri' th. j~category and it was ':!, "'rij71 ')-1 ,nn ' . 
err~flJf,9,rltlie,!~~ <!ff1f~r not ~o cover. t.he, 
SIl~J'n\w~(~",~pqle ,~,nstJ:uctlOnal gUid-
ance .. I' , ,1.',(tr n"Hn!.?JJ,~_;, 

b; 'P/itr'fJC(Jz"mlentltlife8ponsibility.'02 To neces. 
sitatec'a!!Jil¥il£rlibtlbn on partial mental respon­
sibilftyl1"l'tl1!iC!¥~' must be evidence from 'whIch 
a co't\~i!nlalh~~n 'conclude that an accused's 
men'tltlib01~lotn"Wa$OfsUCh consequences 'alld 
degF\l'jll\lf~. llleptWe him of the ability to entar­
talnl~'6I p~culiit" state of mihd reqtiired fUr 
the commission ef the offense charged.",08 
Ther~ must bc;l a showing of lack of capacity * ·1' ' 

to entertain the necessary state of mind rather 
thart[en1ViMtolhl~illrell 'ability.''' ' 

'6~~.ttI1' Itw" 'I 'li" . 
~.iJw..~,,*~ofi.',~anity.l.~ According' to the 

M...M;i&1IiItIM.'~~IlJjse.d;jS presumed Initia:llyto 
befl@i\9t ~nd'1l!s:!ilAA.VI! 'peen sane at the'timeJof 
the,WI~. ~:U~j~,~ .. Thi.S presumption merely 
$Ull.P~tt!wJl\lq~lJI~lipllOef of mental capacity 

. and$l'gsJi!.ljjIl~li1lY·;,lI'nd authorizes >the 'court'fu 
assume t'hat the accused is sane until eVildenc'e 
Is ,presented to the contrary.'.' 

'J,'MliP:msillll>tiQn, need.,not establish' the ac­
c\lsed's sanity until, ,the issue hasbeenl'als~a 
by suhlstB!llllh\'1' evi(\ence 'tending' toprb've'that 

19t
J 



the,accused..is not Balli!; rfhen the JIll'osecution 
must show the, a~cused'B:,8anity beyoold a,rea·, 
sonable doubt just, as' with any, other, issue, of ' 
facfwhich relates to,alV:elePlent 6f the offense. 
Onceth~ issue has<be,en'rais,ed; ,the',law, officer, 
should avoid mentioning. the ','presumption" ,of' 
sanity in his Instructions, ,butiristead,adlvise, 
that the CQUlJt may consider the ,general human 
experience that most people are slIne;I07 

lllustraUve Casell,;, 
, United States, Vi:BieBak" 

3 USCMA :714, 14,1ilMR 1$2,~1954~: i 

rfhe law officer's instructicllls on the' "pre" 
sumption" of ,sanity i,rlClud&l'a verbllitim recital 
of paragraph 122aof ,the,Manual. rfhe, defenlie 
argued that the,Manulli)"s:reference,to'QVidence 
"supplied by'the'presumption ,of, sanity"'was 
"an improper attemp'ti W <lharlUlterizeM .'legal 
and competent evldililce',,somethill'g' which,' in 
its very nature, ,cannot:'assume"$ucli a ich'ar­
acter;" rfhe; Court; finding, hoprejud1clalerl'ot, 
upheld the :conviction.'; , 

Opini6n:~liim'weconside~ as a Whole the' 
inst~uc,tio~s., ""'a~d;wli~Il'w~':n?t~ the 
r~fe;ehces to ,the : reqUlre!ll~iit}?I ,c'l!l:v!c- , 
hon thatthel'e b'e no rea~bhab1ied04~t:c,>f 
sanity, together with the statement that' 
sani~y"had,beElnpJlti!l, i~s~ 
tialevidence," , ' 
en~~ 

" Unite'd Stat(!8:v.,R~lehard8) . '.",j 

lO'US'CMA,475;'!l8'OM:R41 (1959), !, 

. rfhe l~w otiicerincluded in the inst~uction on! 
the'lsslie of sanity'\h~statemerit'that the court ~ 

'! .. ' " " \:' v' r .... ') ',~ ',' , ", :. "_;, ,.,' , , , 

could "consider the. generalexpenence of man- , 
kihei that most p~ople a~e. ~arie an~ ~\lat insan~" 
ity may be feigned with ease.'; Although this' 
statement that ins!IInity 'might'easiIy be feigned 
was di0und; , in Biesak,' the" court cautioned: i 
against its . future use. ' , 

j" . 

.. ',' United }:;tate~ v.Q,akle11" 
,;:',11 U:;lCMA 187,,29!J].I;IR3,(196q>, t 

'The law officer'instrueted' that". the' accused·" 
~aS;prestlmed to be sane and ,tliraNheipresump-{ 
tillh,'remained in effect until a reasonable doubt'i 
appeared 'from the Elv.idllUoe. The ,Court' !held:! 
that this·reference to the' presumption was hOt" 
prejtl:diCial to' the accused where the lawoffiJ" 
eel' eliminated the presumption' from cansid';': 
er.a!,~Q:nJW ,further i!ls!ructing tnecQl!rt mel1'l­
bel:sJh,t~I!.l:l~tantial eyiqence, I?f ,the accused;s, 
ss,!l\ty'li,q«.be,en, presente,d whi~h maqe)nsanity: ' 
an.'~ss~l1til\!,issu~ Rf~a~t tol,!,e deterlllined frolJl I 
the:,~.v!f1enc~, .', 'f , ,: 

,-,.. -- - < ' 



entered, the case would be reopened for the 
presentation of additional evidence. Then the 
issues would be submitted to the court in ac­
cordance with the not guilty plea.no 

7. Appellate review. Inquiry into the' ac­
cused's mental condition does not end with the 
trial. The issue may be raised for'the fiist time 
and inquiry made by the convening authority or 
the board of review.11l Recourse may be had to 
matters outside the record in dismissing or 
ordering a rehearing where the issue is initially 
raised during review. Matters outside the rec­
ord, however, may not be considered to erase a 
reasonable doubt of the accused's sanity,left by 
the evidence presented at the triaL'12 ' 

AGO, 10004 
) 

l~~:.",.,f~\(::}~ 'q:~J!t;tJU'~'~~;~~t,~ .,1, 
't ,1' 1::" 'j '.i.[; r:i Wj:J'!',~ 

A lack of mentalcapacolty on the part of the 
accused will, toll appellate review until the ac­
cused regains mental capacity.ll3 Some excep­
tions to this generall'ule have:lireen' 'laid. doWn 
by the Court of Military, Ap.)ilealso' The Board 
of Review may determine:whE\thel:' thE> accused 
lacked mental capacity at thetilne @iIl trial de­
spite his lack ofc!\pacity at the 'tirrieoi appel­
late review,!14 The BoardofReviewmiaY'also 
proceed to a finding that the accused: lacKed 
mental responsibility at the time Of the offense 
and dismiss the charges regardless 'oithe ac­
cused's mental condition at the time' ofre­
view.'" Before dismissing, the Board . ."fRe­
view must give the Government ,an opportunity 
to meet the defense evidence"cro~s.examille, 
defense witnesses and offer rebuttal evidE>llce.1l6 

" 

,; : 
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CHAPTER XVII 
• .'0 

, " 1, :-1' f1', 

ARGUMENTS AND I~$,jI,'IlUCTI(}NS 
',-,i 

! ;V;"'­

Section' II. 

1,. Geneval. Generally speaking, the 'rules 
which apply to arguments in civiUan courts 

1 :MOM, 1951, para, 72«, Althou~h the' Manual permits the prac­
tice" there· appear to b~ no reported, cas,~s In,. which a,cll:used, repre­
sented by counsel, ,argued his own ~ase~,MQ~o'vel" .In ~he usual case, 
8ucb action would' appeal' to be- highl~ ut'ulesil-a'ble, < '" 

2 DA Pam ,27-9, MUital:,Y J)Jstl~, '~"t}1l1~p~~, Th,:, J.,a"" ,9tncel' 
'(1958), _51, Where counsel have based theil' arguments on proposed 
instructions, It woMd appear to be dangerous practice for the law 
officer to change his instructions thereafter. 

8 United States v. Sizemol'e, 2 USCMA 572, 10 CMR 70 (1958),. 
~ MCM, 1951, pal'a. 72a. 
ft United:: States, v. McMahan,'. 6 UStDM;'A: ".'tP9, 21, -PMlt i~l (19~.6). 

It s~puI4, '!le n0t:qd t~at !o/cMoftt?!- .;lid, n,~t ,~nvolv~ :Il; J:lituaHQP, )Y~el'e 
defense counsel waives aniumetit fol' tactical reasons ""h~Mt" ~1'Ial 
counseh has alr~ady -widved : his ol)4hing Ql'gl,lmenti tn',' 0'mJfl':' t<J; iPre­
clud,e th~t tr~!ll, ,coun~fl : !r,om p1~~lng, .any ,s.tate_~~n~l )t:\-,~,. ,\'lr' ~ fthe, 
cQntrary, in McMahan, the h'ial cO"!lnsel had' already made- , ~'l(1'h'lth)' 
and"able: irrg-ument~·. J\i.dge-Lattrn'er· felt ·thltt a. 'laUtb.1oi:,io J.t(V.~' lit 
that ,sltP~;~lon is, fOl~ :aU ,.p~,"',c,tical purposetl~,.-a;tL fl.dmJ.£f'lqJ;','pf "ifllt., 

lIJI~ a-enerally, COplment, Perm1IJIJibte Sc{)pe' of S'ummaUo\i~,' ~6' 
CoIUtlt':,Jj, 'Rev. '9Sl,! ("IDS·SI):.- " ~ .'" -'A:l~11" •. 

'~r.L,9406J, IW1l~61": 1~'J::¥)l 473 .9,96~),\, :'\ 1,'.,.',,_ \,;-'. 1 h :-
/I ~!lfl,.mmat?l'Y }!~alement6 are those of a natUl'e cal~ula'te~',.tll' 

Inflame: 't'IM. !pas,slons and Pl'ejudtces of the Court or to' weigh, utHm 
it$ sympathlej in favor of the specil\c victim of the wrOl1IIrdoing,',o'f 
the lI.l!cused;'"the rlass to Which the victim belonlrS or society In, a-e~~ 
el'~k J"r,OI\-,'" ,A! ,.~tA~J~i ,~:,a,'~',~en,~ p.,~~ .th!II, .. e~Wl'e, "Sll~~e(!t,., ,~~e, n~!~ht, 
A rgumen~ --1)1 ~'tUt~1I rt8u'1liiet on ' "FlftiltnU/J' 'S(!'ntell'J; anU M8tt'M/s: 
IAntltadthf"ti!'ll AI8U'tWl~'"M,H; i:0.;",heY'.~ A'Pl>J1 1962 (DA Pam 27-1'0'0-
16,f)\pidl-1l,96Sl),ft/59" -;, ,<;~, "'"''-/';''' ;" ':: 'H,,~<) 

1"7--USCMA 126, 21 cMR 21~2 (191l6). 

" 
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alsp,aJllply,,)~,tiJ,e mil:i);at:y.~ Bqth trial counsel 
and defen$e9o.\lUs~Lare ,);laid to the same high 
standards in a~gument,1, but,. since misconduct 
on the part of the da~ense; :is not Iikelyto 
prejudice the accused, ,most of. the decided 
cases are concerned with the misconduct of the, 
prosecutor. 

2. InOamntatOfY comments. The state of'the 
cases in the military at the present indicate 
that inflammatory, statements' by trialcoUJil" 
sel, lire not per,se ,misconduct. While there ia 
lllililQ-uage i!rl the cases to ,the'effiact .,that. inflam. 

. l'IlIttoo~a\~ll'tltt\'en1is,sl:l'@uld IJwa;voicled, tlieCourt 
i heat ,of 



the extent to which' 'counsel may go In argu­

ment. There,' the:accused was on trial for false 

swearing. The trial counsel did not cross­

examine the accused, and later in argument, 

responding to defense counsel's argument as to 

the inference to be drawn from such failure, 

the trial colinsel stated that he did not like to 

listen to lies being uttered from the witness 

stand. In addition, trial counsel characterized 
the accused a "liar" many times during the 

argument. The Court of Military Appeals held 

that characterizing the accused as a "liar" was 

fair comment upon the evidence.1O The Court 

stated that "if his closing arguments had a 

tendency to be inflammatory, we must make 

certain it is based on matters found in the rec­

ord. Otherwise, it is improper. The issues, 
facts, and circumstances 'of the case are the 

. - , . 
10 For a treatment of, the oth~r statement of trial, counsel as to 

why be did n'ot ~l'08S-ex.itrlne thd aocused. see "Retaliatory Com. 

ments on Argument :1;ly, ·Pefenae CounS€lI", infra note 32, and !\ecom-

panyimt text. '. ' 

11 United States v. Doctor, 8upra note 9, at 133, and 259. See also 

United States v. Day, 2 USeMA 416, 9 CMR 46 (1953), where the 

court held that if there is "some" evidence in the record upon 

which the remarks of counsel csn be l'easonably based, trial counsel 

has not exceeded fall' comment on the evidence. In CM 366107, 

Thorn'as. 12 CMR 385' -(1953), the Board of Review held that trial 

counf;lel's 'characteri\!:ation of accused in the rape case as a "sex 

maniac" did not go beyond' fair comment. In United States v. Lee, 

4 USCMA 471, 16 CMR 145 (1954), a murder case, It was held that 

calling accused a "cold blooded murdel'er" did not oVel'step the 

bounds of propriety and fairness. But see eM 865853, Jernigan, 13 

CMR 396 (1958)" an Indecent liberties case, where, ,together with 

numerous other errors, characterizing the accused as a "sex pervert" 

and ,"sex fiend'l" under the facts of that case, required reversal. In 

ACM 9406, Weller, ],8 CMR 473 (195.0, a "ba1'l'acks thief of the 

worse type" was held not improper, 

12 MCM, 1951, para'. 72b; United States v, 'Bowen, 10 USCMA 74 

27 CMR 148 (l958) , In WC NCM 6300701, Kelly, 29 Aug 63 (unpub. 

Iished), the President of a special court·martlal asked, "Does the 

accused wish to take the stand as a witness against 'himself? And 

then as an afterthought, "or"rather in his own behalf?" 

18 United States v. Skees, 10 USCMA 285', 27 CMR 359 (l9ti9). 

HACM 5819, Hanna, 7 CMR 57f (1952). 

150M 40~9(l2, Ca~enave,_ 28 CMR,686 ,(1959), 

l'United Stat~1II v. Hurtj 9 US,cMA 735, 27 CMR 8 (1958). (trl,~ 

counsel' referred, to accused!s lack of emotion at the trial for rape. 

murder of a ohild)., ' 

n MoM,: 1951. ·para. :72b; United ,Statel! v. POrter, 10 USCMA 427" 

27 OMR 501 (1969): Uhited'States v. Anderson, 8 USOMA 608, 25 

CMR 107 ,(1958)".~,U·US0MA 539, 29' CMR 355 (1960), In United 

States' v, Beatt:vtll~---USCMA 811, 27 OMR 885 ,~(1959), where trial 

counsel knaw ,victim 'ot, ,'the aSsault with ,intent to rape had previ· 

ously had sexual" Intercou~'se' but no' evidence to that effect was 

before the eourt it wa!" held Impr(lper for trial counsel to state'to 

the court; "so fa!' :as: we:,:ktlow; 'ilhe's 'a "virgln,"\ For" a det'allid'" 

treatment of thhi:-subje'ct~is~'Levin,'& Levy, Persuading tlu! JU'I'J/' " 

B'II FactsNvt in l!>vi4e:n'c:ifl~-~O.B,'.'U-"Pth 'L. 'Re": 189 (1956-). '"" ',' "I 

16 11 OSOMA 1i8'9i'2~\'tiid::~'~35ii:':(l960')'. ,: '>, . 
,_ -, ','. I. 'j" __ , 

111 MCM" 1951, para. 440.,(1).,·,(I.'}-,1 !l8c. Canon 19. ABA Canous ,o! ' 
Prof~ston~1 Etbles;. !",:~:i" .. , '::,:r ',',: ,I I, ,I '" " , _, ' _ • , ' 

20 United StatQ;,:'Y~);_ai~i~l.Q~ ~o,~,j: ~d ,7~~, ',(7th 011'. ~95:3,) ; ~~lli7~':): 
denon v. United States. Z18~F 2d 14 (6th ,Clr. 1955), ' 
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goverhilll1iJflt~ti>rslllit$(i1;/i)i'Wh:1Wfuay be proper or 
impr6per.'~n,;'i'J ;,j~ !'i,'j)", "I" • 

, ;'" ,/,'\;1:' i,,,..{s: '.: ")~i:tb' ;~" trf,' 

3. Comm'8n~l'upOnl¢cQll$$llAIJ~!liIl\ll!e ,to testify. 
The trial 'coimseV4s,1ilrol~d;\~~l!<;l;lncomment, ' 

ing directly12orAndl!l'elltl~ulJI)_jlb;el<ElCGuse,d'$,' 

failure to testify hl;:,.rulIl),bM!m .iIj)e.htl\:(\.";Qn,ut;he 
other hand,a remalln llh!llt'A)hili"ec\1i411nQe"~I!IlIil~ 
controverted is l'lot. imprope;r ;wheI(e: llilther .evi. 

dence besides theaccused!s,;i~elJi/lll,li~!!!l<V~il,able 

to the defense to refute the, prp~~c,l!ft~m,s;ieV;i" 

dence." However, where,~9,,0ll-~ ,.~~G~v}.the 

prosecutiQn.wi.tness and t~e '.\\% .. '.l.M ,sfi,~. '\\tll., .• ~. r. ,~. ' .... ?,S." 

~~~hw~~a:~;e a~~:toe:l~ c~~.~~~.l~~~~~~~~~ 
sonably have been expected to;(Ul'lilsl\} tes~- . 

mony contradicting the prosecutlQn'J fe~~deiiee,' • 

such co.rrmeritby the trial counli~ljs)~dfid!~~~ed .'. 
to be a comment upon the accl\sed'sfa~I{jjleto . 

testify and ''thu's erroneous." But in~ilely"ca\\" 
ing attenti~n to the' accused's pre(jei\,~¢, 'ilnd 

demeanor f#)he COUl'tl'Pom has been hel'd Hdt 

to be an Impr&pei" corrment on his fa:i!ure' to 
testify;16 . , . . .. 

4. i A~~~1Ii~:i'a?~s not' !n evidence. Counsel . 
maynot:,cotnment in ar~ument upon matters' 

not' 1)1 eviae~ce'bi!fore 'the Court.'7 The basis' 

fOr the'R~9,~iinti9A'.I:i~!~haj; a court in its delib­

eratiOl)IL~~~ iP(\~\1ik:el'Yj;QJbe aple to discriminate 
bet~eep;:£'~qj;s:'~l~t.edi~ argument and, .thOSe 

prop<)rlY~&it¥,$p:.lri.United States v .. Alle~,\· 
wher!, rth¢~~Il~e4!JiliblllY defense was msamty, 
the:qo\il;rt;;~lt\'lVfil\1;p,l1Y Appeals held it preju, 

dici*rmi~\j\ilhl,I11\';lHf~:rhthe. trial counsel to refer 
to th:~ wot'W"'d!f'fictlon'entitled Anatomy 0/ ,a 

MuriiWI1)'~~~4!l'llPill'1iifi~:theimanner in which a 

SMe:wd1'~iIi~tif,ulW~;Ii;Qi:!;i:"',facilitate a defense'.pi. 

InsMlilty.i,ih'P4lltt:gb,rbhe,'lrtedium of the "lecture!'; 

:r~ .. 'c~:l~~1i'!.t',~UCh ipnuendos, ,tog~tlw 
wi:IJhl'o.t~1t'el'Il<!tJ$j'''l'eqllired reversal. 

,),,~,,·,,1,1 ~w~!'t\b'!Il"~!, "!~I, .' 

fj"'J":.1,,ri.f(t\P~.J;.;~'1')1'V"il" " ' . , " 

", 5:i','~,' tMl"ff:~"r.P.JlB. ,I be, lief as to gU, ilt" Ill.' i, nl1,o," ,,' 
cllqfi(;&;:WJ1I",t~~lld, In a~cord~nce ,}VitP'~IM) , 

5ilf!:\~R~~,;\~,·:t.~I\\i,IU,',,',Jil,rOperfo;.,cO,.unsel to,,~s.',s,e,rb, ' 
gJ,(lff,kgP;'ltWt ;i*'PlirSOl\a1 belief Ill, the,tuJltQf' 

ip,lI;Q~m!teh.,,(jl,'t. ,e "~e,,cused, Dr in the jU, S, t, .i, ce, .Of, 

\tiS' '1!lt11i~~~ "YL 'ii'll" ~9me civilian cqutts lIa,ve". 
hehkiPMjl;iI'{~1!e«'SfiCh. statements, did ,no.tcintj. 

"XU, _, "',. t1~~.,r,N.~£~S~C\ltor, had,perSo,~",I;\",', k.IW,"ili<' 
,!f~t;?,lit~i;J~~!!i!'\~ti,1mown to. the jul1Ythew aVjl: 

"la~\'PlP~~,~~~;~~':n,O!l1ll1tary case appe!\~st& go ' 

11)6" . , , 



that far.'! Such arguments are improper for 
several reasons. They permit the trial counsel 
to testify without being subject to cross­
examination and create a false impression of 
reliability and credibility of counsel and give 
the prosecutor an advantage because of his 
official position. In addition, ethical problems 
might face the defense counsel in those cases 
where he did not personally believe in his 
client's innocence, thus preventing him from 
retaliating. 

6. Retaliatory comments on argument by the 
defense counsel. Where the arguments of the 
defense counsel become improper, it has not 
been held improper for the trial counsel to 
answer in a similar vein. III Doctor," where the 
deferi~e counsel had commented critically upon 
the' trial counsel's failure to cross-examine the 
accused, the trial counsel replied that he did 
not like to hear lies uttered from the witness 
stand. The Court of Military Appeals, in find­
ing no error, stated: "Matters ordinarily not 
the subject of comment may become relevant 
if they are opened up by the Defense Counsel. 
. . . There are numerous authorities to the 
effect that a prosecutor's reply' to arguments 
of the defense may become proper, even though, 

had the argument not been made, the subject 
of the reply would have been objectionable."" 

7. Appeal to community relationship. It is 
improper for trial counsel to become intem­
perate, unreasonable, or extravagant in por­
traying the consequences of an acquittal. Thus 
it has been held erroneous to stress the impor­
tance of the case to the United States-Host 
country relations and its impact on the local 
community with its consequent effect upon 
American forces there." 

8. Reading legal authorities. In spite of 
authorization for the practice in the Manual,.· 
reading, by counsel of legal' authorities has 
generally been frowned upon'" and should be 
avoided. A misstatement of the law would cer­
tainly constitute error requiring some correc­
tive action.27 Counsel may, however, argue any 
legal theory (including the predetermined in-, 
structions of the law officer) in their presenta­
tion to the court." There would appear to be no 
justification, however, for counsel to ,read legal 
authorities to the court-martial during argu.' 
ment on the findings, since any formal instruc­
tion on the law must come from the law officer. 

Section III. LIMITING ARGUMENTS OF COUNSEL 
Neither the Code nor the Manual specificall)i 

permit the law officer to limit the time for argu­
ment. The Manual" provides that restricting 
arguments, particularly in long and compli­
cated cases, may constitute error; however, the 
court may, ill 'its discretiqn, :limit'argumeM 

. :'1' I-'. I ;:I!:: i· f, I 

21 In ¢M,' &68993, ,BbtpJe}',t~,4 19M1l'. ~49,l~' W-fl~'4)'j itll!'~.· 'd~n. }'h,~~'It-', 'j I 

431, such st~t?m?nts as :'ip:' J)\y:",oP~q~?h-" at 8p,eciflcB;~i.':lp: ,hae b~e~. I , 
pro~d." "It' is the obinlbh\ ,ot"tlfel p'ro~ dMLr Hhe4idt.1)·'ha$"lfe~rll! ,", 
proved," came ,; "daniidrollIl1y I clolle"I:J~(n beJriI( .': -ylQI~t.I911" of .tP"lJIJ,I, ~ If 
440, ~q¥, ~951, bU,t act:u~J1y 'Yent~_n.o 'turt~'~~-! th~~ ',Uehl';:- ,~' ~~ate-'I" 
ment that the' Government 'kIM rl:.Gt· its bm;d~n o'f ~roott~ifl\"I1"Y' 
event. the Board ~eld tl).e evidene~ ,c,OlXllHllUl:Ill' ,;au'~',s,u IA.q~'("~4P;~'~ t/ 
Weller, 18 OMR 478 (1954), at 478. where the Board saYl, "More. 
over it il improper for counsel to assert his personal beUef '1111 'to 
the pllt or innoceMe of the tl.ccullild .' •• bu1dt is, not"ilnpropev '1/jr, 
him ,t~ argue 01' to eXP,ress his opinioJ) that a~~use,d Is 3'u~lt:.t~, wl~er, ','J-) 

he states,- or it is apparent. that such ophlion Is based solely' on -,hie' 
evidence as dletlnlifuished' from his persOnal"oplnion.'" These' 'stattol, 
rnel\ts'were apparently dicta, ,and, .under t~e present state of J:llili-
tary law; ~hould not be followild. ' 

:ra United, ,StateD v.' Doctor, 8upra: llOte 9. 
23 7 JfS,GlMA. 12,6, 134. ,21 CMR 252, 260., Se,' al~o JutlK'e La,timel"e i I 

concurrinK' opinion in United States v. Beatty, 8upra note 17'. . ..' 
~f U~lted States 'v. Cook,' 11 USOMA i99, 28 CM'R 328, (1.959,)" 

"This Ie a tl'emendopelr IIllpo,rtl)nt cas,e '-,' . bec~u8~, we are ;tt'yj!'lF 
a man [for] ltlllfng a Philippine national [arid using] Filipino' 
witn_es. "11 think we can show everyone -conaerned, eVOl'yone: coni.' 

cel'De~ w,lth ~hls c,,.ae, that we ca.n ensure that justice "dll be ~o~e. 
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when it is trivial or repetitious." However, 
there is dictu.m in the case of United states v. 
Gravitta' to the effect that the law officer in the 
exercise 'of his SQund" discretio)1 may restrict 
the closing, arguments, to, reasonable, limits. 

, ,,', ,1'1'." , , 

And, t)la.-t:lI.v:the ,mporilant thing." Trial counsel also referred to the' 
"Im,~,act thIlLc8;se_v,olJl,have, Il.ot only on the military body but also 
on IIfe generally" ,here for _the American forces." 

2~ MCt(. -ll.:&ISl, :-)',;ar .. , 44g (2 )1. 

2~'Unite~, States v. Fall', 2 USOMA 621, 10 CMR 19 (1963)­
(error 'in gtvlng trial counsel "wide latitude" In reading, but was 
o'ot 'pl'ejudl~lal: generally practice should be avoided) ; United States 
v. O~Bliien, 8 USOMA 105, 11 CMR 105 (1963) ("May" have'eon~ 
stttute'd"errol:);' United States v. Johnson, 9 USOMA 178,'26 OMR 
4,~0 : (1968) ("Minor hl'eK'ularity"; however, Judge Ferguson, In 
dissllnt, felt that it constituted error and, together with anothel'. 
wk'l;t'oanted reversal). 

,~T'S«e United States v. HaUer, 8 USOMA 186, 23 CMR 410 (1967). 
:ls;'OM' 86'7813, Beaebley, 13 OMR 392 (1953). '(Errol' for law: 

officer to prevent defense counsel from' arguing the concept' of 
reft.tJopable, doubt). 

~o MOM, 1961. para. 72b. 
lI\I!lIhe"Law, Officer Pamphlet Is even more cautious. It SUggests 

thpt,ordinprlly_ the, law officer should not restrict ar&,urnents, except 
wh~I-e' they' become trivial, but may suggest to counsel that they, 
Plifl'ee' on the length. DA Pam 27-.9, The ,Law Officer, para, '11 
(195,8). , , , 

:II/) USdMA 246, 17 OMR 246 Ci964). Gravitt's actual boidlnlif, 
goes _,00_ further than to support the ,-provision, ,appearing fn' pera~" 
graph 71 of the Lpw Officer Pamphlet, supra, note 27. 
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~ Un!t«Id, ata~,e~: v. ,Coo~. 11, V~CM:A 9p~ ,~8 ,CM~ 828 (195.9!)'; 

36N,nlted State$~ ,v. AIl.derson, ~ p~CMA ,608'i ,aI), ,C~R ,,107f ,(19,5~)" 

81'U;1,lJte~1._States! y. H.tt~~. 8 l.!_aCMA, 186, 2.~\ C~ll~ 4)~, (1957), ; 
United' ,States" v. King" 12 USC:Mi\. _71, 30 ,cMR '71 ,(960), The 
haaiB for' ''tlie "wai.v'er. : rule fa .th~t; it ,cbunsul- obj~ts 'at the hiat, It 
aft~r~.8, ,t~,.,}aw, ?~cer; ,"u QPIl.o~~nity:;to, :':i~y.l'r;·. th~ ,'V~',ej4Ql~~;' ,:b"Y 
instructions', 'there ts' ,reason _,to ''belf,ve that tlile entire doctrme Is 
pure ,fl:ctton; \Olnd~ ,hnprop"tit\;Wlattel';lis ~tl'ned,.to ;the' attentioh~ of)-~he' 
jUl"y.,., the :.v,~It.di~Y ~o~ J,tMJP'8f'e~p}~e~tt'~~u~~Uop. Jthi\t, ,~t, ,ClUJ? _be, I 
erased from their minas 6I"'(nstrUofl.ons"is subjaet U "el'!O!,UI dbu,bt. 
On 'the ('ontrary, tlielie ts l'eksoh'-' to believe that .<ih~rltlv~rl' Irlst'l'bcJ 

e. Curaiiveinstructi01ui; .Closely related to' 
the 8Ua sponte i "oQndemnation l ' by the 18,w offi-' , 
eel,' is the corr,ediveactiotlof cnriltive,instlJuc" 
tions. A curative, .instruction' by· the' lawoffi~er' I 
admonishing. the mentbers to'disregwr:d the'i'fu-·' 
proper'argmnentby ;the·trial· counsel generallY'" 
is'suffici<lnt<1;o .o'\lercomE!''I01y;'prejui'lbj&ltesll'lt1W~': 

tions serve only to hnpress tlf81'mattel' fllr1)her,.upon the minds-of ,to:-the' 'accused from- such mdsaonduct.39 H'0W--
the jurors. -It Is fOl' -thls"reas-/)n'-that-'MI\,1lYI'BOUml~1VPrt}\t,I\e(~If'Y\r"0L4tfL p.li. . ':~~, 'J ',;,' '_ ' 
to objeot to many improper 'l~mal'lts .. 1>tor;,rtoJJtbem;l"lI~Muhil.RM~ ">~fSlViQ'l", Unel~I.l$~O:nduct, of· tria.! cou:nse:l.:rf.l:aYj;gG1SO 
bas been hhrhllghted, by objeotion, l:6rom",OQUDael, ~-a-ndo:({QOlnments;,~1W.) ", ,thttiti " 1tlr~M;i 'vel'f.ljl&trtl,e~ 
the judge, the jUl'y-oan· probablY"neverdol'iret 'that ·.~'ie«t_t'IlunWf~J l 
has "been hit where it hurt~." It m~)bef !thltr.Jfoll~ tblttlol-,pb.\ ~ual 
effect ~-bf_ ,ol):lectiol'J -'.nd: '!nstru,lItl.p'iHlil1ifto ·b!ddre(ltlul..~e~JatNU 

the ,Y~'~1tng .,.um.nt'~JP"~"'ln'?I.',~.I'.fIl:""th'J .. fl1.·Utw_. iil!9 
the 'verdIct,- 'but thtit they do »ot talk 'lloo4,t lH 

,.' _' , .. , . _, '_'i_.",~"" .. ~:,-,\.j:;;'lL }J. , 1 'l'1*! "._ 
3~.cf~. A?ltJ. P2J5, ~~_lso,n.:~O ~M¥ 8~~)!f,U~~)·~{. j .61. ;f.)iIJ'tio~1 
:til See United States v. Carpenter, 11 USCMA '-4tl8a,~~~Uo 

(1960,)" Se~ .'Iil~p.'~United, Sta4!jJ, y.~,Qqx, .11; V$CMA,,21j~ftt 
(1&1$8) " w,per,., t\le, law; officeJ' eoulp have . .!Iav.td\:tbJlt;reQPll,d.ybl'ffJU'Um:»~f 
cU~Ative iJ)st.1'1,I.(ltJ9J;1I1, gut ',tpllecl;"tQ dQ 130, "" ..,.1.,.:',,,, #~I\l'I~""U. 

~~ ;C~,;:';'U~it~~ ~;a-~,'~ ;-'~~:I,~~; '~O ,'_~~?M~':'6l~ _,2~,,:S,_~~;t~r)~ni:~, 
41'V~~}~, tat9S v,_ F(;l)yie"/:7 lJ&9~~ ,M~,,~2 lQM&-rJ.§Jb!\<!J..gA~atn ... 

Judll"e Latimer (!oncur:l'fn'g specially, wouljI",-hqlll tM~ 1J1iJ:lJ'0P"-:"':~'I'li 
lI,tl:,-!~~i011: ''f0'-!~~ ~p'~,e,\~u~~,~, t1:W'I\eJ:.¥?v •. ,,~111 p~J.t.ed)lW~i!~rJ\;I\1M}l-'AII"'VI 
7 \l~C,M,\"". ~~,PI!II!,,,!!,,\19\P,,,t~f,,"lAo\.!IWof .ll'M9"l'\;,I'fA\N;"". 
atE!~.: Jh,l1.\ n~ _ c~,~Hp:fttl·~",I\,st~qo;t'~n~.: :ffi'lwe~~e1'f;,of.!-f»e,'c,O;,\\l'~~(tbat,ll 
the,~",r,n. ;aYA\18~el(.,rv:d;;J~~~'IffiJ}P,. J\nc,.':4i !,P"9IU,~t~I.\~f, Ath .. ~Ir' ~~m,m.l"n. \Wr ~~~$'l 
l'elie,:~, ~~e errol'\lRf,,~~:~(.WlJ~,e'h \t':~ ''JP8 .iI' ,-.';r;,','" ,\.",. 1.1J,·"'{in'iW .. It) 

4~ S~, ,United ~tates v. Shamllan. 9 USCMA'-:28\-:l211 '\CMIlt"2t1O\ 
(1958), 

,\~t\'H ';}.fl 
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consideration is whether the impact of the error 
was such as to prejudice the substantial rights 
of the accused. The Qourj; ot Militllry Appeals 
has used several tests ~Qr determining preju· 
dice, most of whichllPI'l"al1 to be interrelated. 
If it is determined .that .the. misconduct was 
substantial and t,hat the. sj)Jl1e verdict probably 
would not hays ,b~e!l lI<ljlldged in the absence 
of the argument or, stated differently, theevj· 
dence is not compelliJ).g" or that the sentence 
is not well below 'the maximum Imposable," it 
will be found' th.at th~re ,w~s ~'~air risk that the 

accused was prejudiced by the error. Corrective 
action may consist of reducing the findings to 
a lower deg.ree to which the error did not ex· 
tend," and if the error affects only the sentence, 
a proper reassessment may suffice to remoyethe " 
preJlldice, 'I provided it extends to the por,tion 
of the sentence to which the improper argu·· 
ment related." But where the error is so sub. 
stantial that it .permeates the entire case,a re· 
hearing may be required" or, if particularl~ 
aggravated by its :nature and other errors, 
dismissal of the ci1arges may be indicated.'· 

Section .V. CONCLUSION 

As a general rule., reas0nable latitude is al·, 
lowed counsel in ,presenting their arguments. 
Arguments should, !lQwever, be limited to the 
issues on trilli. the evidence in the case, and 
fail:' and reasonllble., inferences and deductions 
therefrom, and to answering the arguments of 
opposing counsel. If the arguments are based 
on theeviCience, theydonot.becOlne 'improper 
merely because' they 'may be severely critical 
or denunciatory' of the accused, or may inci: , 
dentally sti:r the sympathies or arouse the preju~ 
dicesof the members 01 the Court against him. ' 
But it is considered improper for counsel to' 
use intflmperateand denunciatollY Illnguage,or 
to appeal to, or make reference 'to extraneous i. 
religious beliefs. or, ,other matters" where.! stich'> 
language and appeal is 'oalcU'late!1 on!y.~() .1il\dulyiJ 
excite, ,or arouse d;hel ellldtlon8,'PM~ion$jMnd'" 
prejudi(les or· the) 4Ji)Uillt .againsti,tIrll!',accused.". 
Couns;elsho\lld, i not'r l\fia,ltt,ihiSr,pellSlIlI\III, i liIeUef ' 

,:. 'I. 

as ,to the ,lWil~or jnnocAn,ce of theacc\lsed, inti- , 
mate the views of the staff judge. ,advocate, the 
convening authority, or superior comanders. 
The trial counsel should avoid commenting di· 
rectly or indirectly upon the failure of the 
aCCII,sed to te~tjfy W his own behalf,and shO\lld' ' 
avoid leaving the court with a false impression 
which the trial 'counsel knows to j)e untrue, 
MQ~eover, counsel should avoid intemperate" 
urging of the court to convict as a means of 
enlianCing the telatibns of the military with the 
local, Wmmul,l,ity, , 

If Ms'cas€! is properly prepared, there Is rio 
need' fo~'.'co\l!\.selto 'resort to foul blows to in· 
sll,t~A',cQ~v)~\jpn. J~, th,1~,respect, the admoni·. 
tionrflleqllentl~hdh1ected< by .appellate courts to " 
ci~t~t~~,Pt~~~c\t~,Of~ 'ap~'les with even, gteater , 
follce, to , tlielniIitary: it is not the duty of the 
proseclltor"to'convict, 'but"rather to see that 

I I,' .,,- _""':' ", .," , :, , 

justice is done. " 
'" ' ii, ~'-, j" ' ' 1 ~ (\ ; , ,,' 

. " , Section, VI, ,~sTgU'CTlONS 

, !"" " , ' , • 'R'fe~e'lio"''': MCM, 1951,. para. 78. 

t'Generid,' Aftet' closirig argumentsGOhave the Court as to ,the elements~f each offense 
been', con~luded, tile lIiw. officer'~' w,l!l, l~str~ct ci1arged." The prillcipal~g'~sWellaSl\ddltiQn. 

'\ 'f: 
',Cfi"",Unlted Statel v., B~atty. 10 uaOMA _8U., 27 CldR ,886 

(19m, "...., 

'\'JI~W iun1Uid Statftl~. Beatty, ~prd fiote '48 and' United: States"v, ' 

C~!B!~ n;:teB':~e~~; 10 USOM'A 1~'. 27 eMit 148 i(1958). 
'oW 'A'OM.'D'11a. :Schl41'10,. 18' 'OMll 858 '{HI55)'. ' .'1 : 

4" Unl.~ ,S:ta.~11 v. L80kef~: S 'USOM'A, 7,18, (26; OM1l,222 ,(1;938,),·, 
United State. v; John/ion, 12 USeMA 602, 81 CMR 188 (1962), 

"V.nj~'~jJ\ ..... ,xI'll'.I' ~SC""A 71,80 CIIIR71 .u~6P), " 

":it .. "U.II4d!~ii""'. Wllil;(i\Ui 8 USH,IA"S.g, 2" bMR 1'18 , , , - , , ,,~ , . , -'~ 

(Ull'O.~j.nj _'·nt;, ('i;!'jUr JJ\~ ,,':, t:f,J'; \ .... t,f,':; l.l:')i,')ut.d'-! 

":"',~ ill" 0..".' /f,ke"" .\Ii". ',~lQ!!~N!~ .• -."'~ •. I."'il';~(\h'(. :IP'~'.ijlQPI. I,i ,', tbe,B~Jbl'1U¥lW,H.IIt. h~ '·"hl~Vthl •• <oced.'" .... ·,HI.ltly 
"'j;' .,f'T .:\:'F;;,i~)'YJ'.i, !~: '» 'ff·:,jj<')fnuH :,'<,\ns,,:;, 
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irrelirular", It did not ~~Judi~e th~ ~oQijllt'd. ',~C1ri lHl2; -Gl'udoif, 14 
CMR5l'5'(1964.); 'r': '"".,,' 

III Th"'~ pl'fitdent'"of' a: ','.1).0181- ,Murt-otnlll'thtl· hall 'vlrtually the s'ame 
powe1'8' and'· AtPunsJbtlltlfi' ';aB~·th" ;1ftW' 'ofllilt1' wlth:'l'&fIPeoi,- to' In­
stl'uctlons. His I'Ulthlirll' lirl'ant:lna-!' 'rfque:,uid "hathloUons' are riot 
su'/)j~, ;tp' t,O,~.:I&q~Jp~ ,-(l~I*~_~,~,~~t,a "y. _ :QrtPlire!l, 12 'OSCMA 96, 80 
CMR 96 ('1961):, and he may not,8Ul'1'ender his responsibilities to 
anY(ID.':!inchl.'dln"¥~We-. ,oo~vUhtntl ... uihOtfty):' S~ WC NOM, d1~OOSt3, 
Fl'a'Me;"81"'OMa,-4J2t ~1io~'l,~!!I":), ", "',""', ", _ .'C ,!, 

uI}&OM'~119bl~?"lYi"".-"",~1 ''l'tiei ,OOde -'dOeJ ,hot 'speelty, 'O:le tlrQ. :tor ." 
,lmIWtibtlon.I''tlx~p't 1th~t \'\WiY\fbe": alven '('bet!;)'r.' a ''v~te Is taken' on . 
thf'1flndlffMS'!"'.:"UCM,t, 'Article' 'U'(C)'. '-The MklhuLI (onowa' -the 
'od.t.I'~1<li6'8UI" w~l~h,· .... lt~"tho" Ih''''''"lo.i' ,b;i 'lillie.,' "'ler" 
the arlirulDentB are completed. See Fed. R; dl'im: ',:P. '80. ) . v' " 

~!JJO¥\l~"JA'r,tlO~.''89.', ;'-' , -_, . 
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al54 instructions must be' giveni ,in open court 
in the presence of the accused!l/l\dt 00\1n8el for 
bothsides.'" 1" 

~he iaw ?~cer~~ resB()~~{kit~~\~,;il~~ 'resp?ct 
to" Illstr,uctl~ns, arE). );>~a~t\B~'l~, i~'#H~al 'Ylth 
tho~e of a )uqgepra,,~~4~~,;i'r~!\tl~t.court. 
:;Vhlle h~ malf ~,!-l! ~p,?in '~fll,lnse,,!or IIt~slstance 
Ill, the prepar~t,IOn or!nsfrg~'I)W)Il. i}/irlli a~e, not 
req.ui,~,~d"to,. ~olllPly i,witb"J\i,~: teq~e~M' Priqr 
to ,the t~l!\l\ thela", o$cer hilS little, ,to assist 
hi~ in 4is prellaration for ,the, N'i~! except 
cOPieS of the charges and speCificatlO)ls and vol­
untary disclosljres to him by counseias to allY 
contemplated legal problems which 'may arise. 
While in tHe early days of practice under the 



lesser included o.trensll in the event o.f a rea­
sonabledo.ubt ,as to. the,ofi'ense charged"and 
(5) ,burdeno.f pro.o.f. ',I'heManual", ,p!1pvicles 
that the law o.fficer need not give tM Oou'rt any 
instructio.nso.ther than, tho.se required: ,by <1l'1;i, 
cle 51c, but mwygive suchadditio.nal, instl1U9, 
tio.ns" as he c;leems necesSarY"o.r desi:rabJetQ, 
assist the Co.urt in making its finclfngs.J.nth~i 
early days, law, <i>fficers fo.r, the mo.stpai't were' 
co.ntent to. take the Manual provision atlts,rl\:Ce, 
vall\e and ,usually determined that no.ne other , 
than those i;nstructio.ns ,flPec,ifically mentio.nedin , 
Artide 51c, were either '~nece:ssarY" o.r ";desira",i 
ble." 'd' 

The Co.urt o.f Military Appeals quite early 'j~ i 
its .life indicated"ho.¥[eyer, ,that a ,great uyw­
ber o.f instructi9IW" were ,required ~ua, spor¢~:, 
evell t,ho.ugh no.t, spec,ifi,cally mentioned, in the 
Co.de. 

(1) Lessev irrrcluded 'o:ffenses. In United 
Statesv.O,lark,67 the Court held that' 
if'ihvias'trte intent o.f paragl'at>h ,730 
of'bhe Mllnual to substitute permissive 
adviee 'for 'mandato.ry instruction; it 

,; c<i>nllicted wIth the Code and was not' , 

88,MpM) ,19.ijkIPara, ,_78C (1).,' _',' ~, ' ' 
011 Sueli., as. stating the Issues. summari'zln'g the evidence, advising 

"8S ,tb', wildt oRenses" are ,leeser' h1Gluded.' (See MOM, 1'051, para. 
78c/~P,,' ,';.:' :', "J 

01 1 ,tJSOMA 2Ql,> 2 <n4R, 107 (106~)." " ,', ' 
08 Unlt'ed Statehl v. Clark, 1 tJSdd:A 201, 2 CMR 107 (1'952)'.' "See' ' 

also Unlted'Sta:tes v. Floyd, 2 t)SCMA! ~-88,'_7 :C1rm 59 ,(1{l53)'. In 
like lPI\nner, a f~l1ure pf the President of a special court-martial 
ma sponte to instruct on the elements of a lesser included offense 
wh'~.·"~'I" t:f!PJt\ 't\tJj r8-cord SOm-fl, ,'evjdenc.$ ,w)'ltcb re'aqnably hilaee,a 

'~:,ilf",l!~l~~1.f!~:rjj;~~~{~1. I Unl,ted ~ta~es v. ,_~~rton~ l~, 
(582.( ~6 ,QMR-S62 1(958)0 See' 

~;]~:!~~~~~:fi~r~~:~~~l~~~~;~:~~~'~2., P952). 

a' ,waiver) .. ' 
), '! 

20Q,,; 

cQlltrolUng. Avticle 51c requires that,: ' 
the law o.fficerinstruct ,o.n the elemel1ts" 
o.f the o.ffense charged and also. that' if i 
there is a, reaso.nable do.ubt as to the 
degree'of guilt, then the findirigs must 
be in a Io.W'er degree as to. which there;' 

, 'is no. 'reaso.nable do.ubt:In o.rde'r to be; 
able to. apply that instructio.n, the, 

" Co.urt' members must ,kno.w the ele~ 
ments,6f tlie ipo$sibleinc1uded offen~es:( 
T" h~'Co.urt, ~,u~(~, ,no.w" ,the differences,; 

v, "I' 111 'the crhnes irivo.fved. In additio.n, 
", ;." ': 'i~lir.?ug~ :A,rti91~ N'ome~ti<)ris o.lferi~~ ,: 

""m 'Uie'smgular,lesser o.il'enses are m, ' 
" \factcharged,witilin tlik principal o.f;,; I 

I, , ,"i'tens~r~ri'di:~a~h 'slich' o.ffense must'.be 
, . defined .in instructio.ns, subject to. the' 
: .' l\\Ile that there must be so.me evidence 

JrQ1Il . 'Yhilili a reaso.nable inference 
'. ;' .,.".. .mIllY·', be:,drlllwn.that the .lesser included . 

''''I \ " .' offense is in issue." ,;, 
:, ,]I ", ' , 

, ,,'" A mel'e failure to. request such in-"" 
I,' ,,'" ," '. • "j 

str.uctio.ns o.r object, to. their absence" 
wIU no.t serve as a waiver." Ho.wever,"" 

"the defense may waive a required in, 
' .. stpllCtio.n' by affirmative 'actio.non his' 

." parhvhich indicates that lie do.es 
desire that the ihstructio.nbe <rhren:70',l, 

Such affirmative actio.n may' Co.l1sist 
c;>f ,the tactic,s, o.f. the defense co.uns~l 
lit the trial,71 o.r, an implied, request,. 
,that the. instructio.ns,be o.mitted,72 
o.f co.urse, 11'" ,specific request 
defense counsel' filr 'the omiss,lc:>n, 
of the. in$truction is I;InUnequiYQcal 
excusal o.f the .Jaw officer to' instruct.'" . 
lJ:o.wev~r,jt is th,equW,'of the Il;Iw. 
officer -to" see thatithe 'CoU'l't is prC:l]')c!rl~f' "" 
'in$ttuct~(r a~~,;)!~%t'~Qf , 
in Ithe sugi~~~ipn p~,theild,,~ense co.nn-

",".', I seliufloIHan..Ila;}f.!or,.notMng" ,'verdict;'" 
"","')''', he 'pro.bably 

i,;;,jA-"!iff'~:: " "" "" •. ';1) 

. 'act!On"l!'lV~s, , 



the,re is in, the record. some" evidence 
from which IlreasOnaple Interence can 
be drawn .thllttli.@'affirmatiyedefense 
is' in laslIe.,. The' ,Gour.t Jloted that it 
WaS theiptent 1):£", Congress' to bring 
courts-martial procedurll into con­
formjtywitp th~t pptained.in civilian 

, criJ;ninal courts, ,~~p,~.cialJy"as to the 
funC,tions and duties of the law offi­
cer". The court, nothig the duty to 
instruct sua sponte on affirmative de-

" fenses'stems from the same source as 
the duty to instruct on lesser offenses, 
stated: 

We think there is as much neces­
sity, in a proper case, for instruc­
tions as to circumstances which 
will reduce 'murder to excusable 
homicide as there. is for instruc­
tions as to circumstances that will 
redu~e murder to manslaughter or 
negligent homicide." 

f7 In ,GUm, It, rejected, the proposal that the test should be In 
"any evidence Bupportina the claim. however weak or ,doubtful it 
may be," 

1& The Court found. however, that in the ~p· .. rtMb:ia~ . oase the>­
defense wa,B n;qt 'reason.bly: In itlsu,,; o.oDsequefiHf, (~~ 
not err In t~l1Ing to 'lnstruct ',~ "',:'~:' , ,. 

f9 United states' v. 'otst'eri, ~;;~,~~~~@;~~~~!~!:~~1.:~: (intoxioation) I >Un'lte'd"StatU 

(1962) 1,.Uniwd. ;'''~w''~~F (1954)""(lack of ~ 

UBOMA 156, 83 OMit i,~~~i~~~~r~ 2 USCMA 400, 9,CMR 80, (195M'I',i( 
1 t1S0MA 471, 4 CMR 68 (1952). 
'1'6 (aelt.'t1efense) j United' State8:' ;!~iiili::;,~,~ctt!liti:lVll! 
200 (,1955) (l8nOr&nce .r""",.'" 
USOMA "'1'00, 21 'CMR 
United Statea v. Helms, 8 
Icallncapaelty). Where it appeared that the theori of accident could 
haY&' b~i,J. aaserted,,,but' the defense 9~1ib&rately,' ,<ihoslt' riot ~;Urp 
It-pref~rrlna, seJf~~e,fense, the Court held tha~, .tbe"la'o/,)"oftlj;ler',dlt",;, 
not err Itl fallina to Instruct thereon. United States v. 'ltubbard. •. ,l8: ' 
US¢MA 662, ,SS' CMR, 18(: '(1968). ,The 'Court heldi,fall'l$lfal'iy tbat &\1',' 

8I1ecfa~' tnstrl-'~tlQn ~L1), alibi t~, floot req.ui~d, sua '.R01'~, ,put sbould, 
be 8'IVen uf)b'n' request. United States v. Bhlller. 2 USCMA 29'1', 8 
OMR) JJe'f (lDISS:) .• " See, .lso' dl,cu'S'slon fn',ACM"'I'98'7, Martin. 16 CMR 
'796 •. ,<,1(1,5;)., W"'ne_:t~ ~'<\e,~l;lns~ of" aU~" is not, ~chnicallY an 
amrme.t~"/:I defense-"a tlloa'in confession and avoldahce", since the 
accul~' <\el'liea alHhe factS;\nevmhelsas 'the modetn -attit'ude of the 
court, ~o~~~;~ i Ir,I,8~,:"C~~O~~ ,}ypullt s~e~ :to indlca~ t~Ui't, a speci~ 

; Instru9tton on _ alibi. should ,be given when there is any evidence 
in tb~ rec'ord.t1'OtnrwDt~b.!k!ilJasblikble-th"fei'ende may be drawn that 
the ,;~C9)J,~ed, .w,fJ.s nQt, <(1't t~~; ei),~n.e ot an, ofiense eharsred,:' except, of 

, course" 'wbet"& 'hie: ,liUt ',i,~ pre,d!~ated ,upon the, t~eory that he la a ' 
prlnclpalJwhose pi'ellencG,.1S·,bOt,l:e<lulted; See Ai'tlole 77, UCMJ. ' 

.. ~pse~", ,I", ~Q 'C~'h~'Oj",),. ; 
";0 .USqM<\, "~.~"'~¥I\'~,I\.)'A~I')'" ,",," 
u ,A,PM. ;,S"'S958".Barpltwell, 8-"O,MR,77a (1982).: Accord:, ACid 4820, 

Gran1},;'&',OMRi:6D~~}(,t91S~I)~.'HIU ,',';d :"1.,:1 ' 

"lfn'1"a fI",,,,: .".:"I>~"!i'hUA(I)IA.~~!. <I CMR .10 ('~"). 
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Fono,:"inl!:,G.~~\ ~~Elo~t, has held 
in aWld~,!J1IlIlI~w"iilf 1~lJ.s.that the 
failure to illstl1Ue~'!$\ja !$]jItllli~ on an 
affirmativ~ defe~$e' :¥e$~bJ!eJM' raised 
by the eVldence,ls ~1,'~or.l,~)tV 

(3) Defi'Ylling legal',te~"~J,l,\;tJ.tt~~J3tateB 
v. McDonald,so the do_'~tIi~a,that.: 

, _ - ,,-: i ~ \]' f ",' 

W. e believe th.e. 1I1W:.;1.S .. "n~.Vf:.;.'wen 
understood that th,edJ.\t!X; "~illced 
upon the shoulde:rsQf,tb'-t~loffi.. 
cer to instruct B.OO BPOnt6\ige'S no 
further than to requil'e',llihi:to do 
this: (1) give the cQurl,:i,nartial 

gU . .id. ~n .. ce. upon all eleIll6".·l1i11 .. '.:.' o. f the· 
. .' and (2) giVe il\slil:u.Qtions 
, . issues whlCh,ar~@\ised 

by the evidence and 
clo1selly interwoven iitito the 

,;ua.ttelm crime that the 
ribu,rl"tiiaLrtia.\ could not fa:ifly de­

or innocence with-
"diIWbei.hll aolvi!!ed to !!onsid~r and 
,:"a.\~&i~"Jl~El il~s~le without the IImi­

~~'lW,;~,ii:r4·o\\'l~' ... That is as 
b~en, willing to 

~;th:lif'Q.!fect:lo' n. The other 

~~~t:l1'!lr8 v.Thurmwn,81 the" 
~e!lI"FltJle()ial definition of the' 

charge of stealing 
.""'u.s in violation of Article' 

. "dishonorably" in ali 

~_~~:;~~~::ff~:~~~' , of failure to ,piaee, 
.~ ba.nk to cover acht!!!ki 

. 

. to be a word of al)tart~):' 
'ti>4eft!le is' prejudici~t82,'Ii\:'. 
. the words "movement:' 88 , 

2oifii~: ' 



and "design"·' in an Article 87 of­
fense of missing movement have been 
termed words of art requiring defini­
tion sua sponte. 

The word "accountability" has been 
held by a Board ,of Review to have 
significant meaning in the Armed 

, Services and a failure to define it in 
a case of accepting bribes in connec­
tion with duties concerning property 
for which the accused "had the ac­
countability" was error.·' In United 
States v. Cobb," a majority of the 
Court held that a failure to define 
"culpable negligence" was not preju­
dicial. Judge Brosman, concurring in 
the result, felt that it was not a term 
requiring sua sponte definition, and 
the failure to define it without request 
was not, therefore, error. The words 
"to defraud" alleged in a specification 
can have a special legal connotation 

,in a particular case,·7 and law officers 
should be alert to define it correctly 
sua sponte in the special case. 

While the Court has held that the 
law officer need not define "premedi­
tation" in instructing on an offense 

MSee NOM 107, Foster, 8 CMR 4)8 (1952) • .In United States v. 
Kelly, 9 USCMA 26, 25 CMR 288 (19158),' a majority of the Court 
held that a. failure sua 'sponte ,to ,deftn.w '.the; ;wol'd( ,,·threat" In the 
offenee of COUlMunicatil)., a threat _was' en'01' ,but,. not prejudicial in 
the pal'tl(luia~ case; Judge Fer8'uson; dI88e~{;in.i' ''Yiauld. find ~preju· 
dice. "f_'.i ,lI': 'f4 

8&ACM 8-2184, McCarson; 4' 0MB 548,\(1962)" (fet., den:" 4 CMR 
178). However, the Board 1i.eld that a failure to define the word 
was not p,reju4UcIal In, tbe' particular case, In AoM 4652, Whitney, 
3 eMit "/'14 \ h91S2)\' a 'B'o'at'd. of Re\tJew heid that whi:!re a ap6oiftca~ 
tion contains abstru.se: words ,and' expressions peculiar to the law. 
the Instructions should include definitions thereof and a failure to 
define ma)," be !aerJous en'Or. 

90 2, USC;MA,,,88D, 8 CI\olR 139,(1963). Judie Brosman'a opinion 
would appear ~ be the best reailoned one. Later the Court held that 
no sua sponte deflni'tion of the-word "reckless" In a reckless driving 
charge was required. United' States v. Eagleson. 8 uaOMA 686, 14 
OMR 108 (1964). ' . 

!W,ses Unlu,d states v. Lel,;u,lh, 7 USCMA 338. 22 OMR 178 (1966). 
Compal'tt AOM Whitney, 3 OMR '114 (191S2),~ _ 

88 United St~tes v. Felton. '2 USCMA 630. 10 CMR 128 (1968), 
8D,United, States v. Amdahl, 8 'USCMA 199, 11 OMR 199 (1968), 

90 2 USPMA 416, 9 O~R -46 (1958), 

i1 E'rnpL'asls supplied. ~n ACM 7821, Kinder, 14 O:l\IR' 742 (1954), 
where acoUJtid lifibt ;QJ'lCorean "apprehended for trespallslnl titter 
rec~vi,~, 'an ,ord~r "f:a;lun' ~i8 superJor officer ,to' "tak" ~Ifn out "and 
shoot hlm, Klnder. ,You do the job. Kinder," the Board _of Review 
stated -that :the l&*(':bfflcer -'.h\m'ld ,deflne "premeditation," but 
aflh-,.ped :wt,q.ou~,-'~x~n_4e,~:~~~~u8.8Iqn:_.9f, tlt,e matter" ' 

\IIIU~ited'S:iJLtea v. ltalnrsop..,o t1S0M.A, 208,.17 QMR,208 (1~,$4), 
"12 iisoJil. 1iii 800MII'!!, (1961). ' 

202 . 

under Article 118 (1) of the Code, in 
the absence of a request,·· it has indi­
cated that law officers should "as a 
matter of policy" do so .• , In United 
States v. Day," however, the Court 
stated: 

They ["malice aforethought" and 
"premeditation"] are not words 
which are known only to lawyers 
or, members of the legal profes­
sion. They are words of general 
usage .... It may be that a slight 
variation in application of the 
terms mig ht arise under some fac­
tual situations which might make 
thew definitions necessary," but 
they are not present in this case. 
Although the Court of Military Ap-

peals has been fairly liberal with law 
officers in the areas of sua sponte defi­
nitions, a clear line of distinction be­
tween words of "special legal connota­
tion" and "words of art" requiring 
definition sua sponte and those requir­
ing definition only upon request may 
be far from clear in the particular 
case. Moreover, the Court has on many 
occasions encouraged law officers to 
be libera.! in their instructions even 
though a failure to instruct in a given 

, areamaf!lot be error. It follows that 
,in a particular case, if there is any 
doubt'as to whether a particular word 
should be defined, the law officer 
should resolve the doubt in favor of 
a sua sponte definition. 

(4) Limited effect of other offenses. '" 
Whether the law officer must instruct,: 
sua sponte on the limited effect of" 
evidence of offenses not charged' is ,an 
area whieh has had" an unsettled his-"" 
tory. The m.i\ttef~ee~ed clear in 1954, 
wruin,auna'nWouscourt held that the, 
law:offi~er ~~;;und~r'11o}luty to instruct 
sua sponte,\enithe !i.mited, purpose of " 
is~qlr' ~Vi~ene?92,.Tl~at~uleappears' 
,to, 'h~ve:' ,bee~,si")st,+ntil,llly unques- , 
tioned ul)til' 1961 when the Court de-

jided U'i!iteaS.tate8v.Bryant.·~ T4,et~ 
, "t~e ,accused, wa~ charged before a spe., 

cialc6Utts-martial with black-ma'i-ket-
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i~g offenSeJl, ,and '. evidence of other 
ojjienseJl, . .of.a similar nature nc\t 
charg,eil mas received. 'rhe CQurt or­
dered.arehearing based upon the .law 
officer~s failure sua sponte to instruct 
the Court on the limited. effect of such 
.evi<),ence, i.e., as showing. plan, intent, 
or design. :rheChief. Judge, writing 
f91: .the court, suggested ,that the "dic­

. tllm~' ofHaimsQn was not intended to 
be a. definitive statement of the rule 
of law.·' 
,Hardly before the' ink was dry on 

Bryant, United,. States v. Seller8," 
came on to complicate ,the problem. In 
that case, tile .,accus~d 'was charged, 
mter aida, wtth w!fongJM, appropria­
tionftom"'II' fpnd, ,and in .ol'der to 

. show ,m<>tive, the t,ri\\!counsel pre-
sen,~~d, i~yjdence .that the accused had 
written several worthlesachecks and 
sp1J;~re4gam~ling losses. A majority 
of the, Y91Ult, returning to H aimson 
and witho,lIt, citing Bryant, held that 
no limiting instruction was required 

1M The Oo~rt elted' United Sta~es' v. Hubbard. 6 USOMA 625, 18 
C¥R 140 (19.59) &8 !lU~P.o1,'t for Its statement. However, a close 
exa.w.'na~on at 1.fubbaord re,veals little to 8!J~POl't fSf'IIant. In Hub~ 
bard.' the 6vtdence itself was Inadmu8ible. Beine char&,ed with a 
nlarcotiOB w· .. ,' asked on , q.u~-

tiOtls ' ~eu 
court 

by 

all; 'tor 'a' 
ot- 'Haltn.ofi ,wall 
',",1(2 USQM:A,262. 

N' 12 UaOMA ISM, 

"" ',q! B~)~~!~~~~~~~::i,Of a request. Judge Fer-
',,' fl" :(' ", Brwant, felt that there 

.f 

, , , 

I 

il 'if" 

.expre$sion on 
I!nc\lrt~in 

In 
for 

. United $tates ~v:.( ~~:,~:J~'~~d~~ 
son 'found a failure to;,l~s'tfuct 
sponte prejlldicia,l . 
d~y . 
Judge Quinn,' 'that M 
)'evers~l w~srequired. because the rec­
ord of trial 'clearly revealed th~t the 
court-martial as weflas thedeferi'se 

,Wilcilerlsto()d th~t the ohly 
.' the ev/-

thus 
Kilday's 

,'" 



'H' 

quiredby Article 51c, unless he fully 
instructs on the elements of the offense 
intended.'·' 

(6) Limited use of the confession of an 
accomplice. In United States v. Bor­
ner,'·' the Court held that when evi­
dence of an admission of an accom­
plice is received at a joint trial, in­
structions limiting its use against only 
the accused who made it should "un­
questionably" be given .. 

(7) Cautionary instructions where one of 
two joint accused pleCl!ds guilty. Where 
two or more joint accused are tried 
together and. one pleads guilty and the 
other not guilty, .a .severance may be 
clearly indicated. If a severance is not 
granted, strong cautionary instruc­
tions to the effect that a guilty plea 
of one accused should in no way affect 
the court-martial in its deliberation on 
the findings as to the other accused 
should be given.'·' 

b. On request. 

(1) General. While the Court has been 
:fairly h~sltant In extending the areas 
'in Which the law officer mUst instruct 
8Ua 8Pont~;'tts decisions hilVe ranged 
over.alinost the entire1l.eld'of law with 

---,. . ..,.- " .' '( . "'.' . ' 
»1 Unfte4 States Vf:Fi074.' 2;;'-t}se~' l$S. ~ ·OMB 119 (19~3). See 

aJao Unfted:-Statet ,v.~: Odopel'O '2;."tJ'SQMA' 838., ,;6 OMR 188 (1953) 
( ... autt with: In~~~ t:q .'tob and·' murder); , 

101 8 USm4A S06'-12"CMR'62 '(1953). 
108 Uillted :State8 'V:. 'Baea. ,14 ,·USOMA '18, 88 OMR 288 (1968) 

wh8J'G .. Pllt)t, -pl~ Is 'W'lth"drawn an4 a mistrial not granted, the 
la-" 'oft!:cer should aautlon. the court tbat the oclalnal plea cannot be 
eonsldel't"l by them. United States v. Walter, 14 USOMA 142, sa 
OMR 8~4 (1988') (deslr,ble but, nQt prejudicial here). 

104 United States v. Walker, '1 USOMA 669, 28 CMR 138 (19157) 
(efteet ot ,passion upon premedltatfon). 

lOll See United States v. Sellers, 12 USOMA 2.62, 80 CMR 262 
(1961). 

llHiUnlted States v. Burden, 2 UaOMA 547, 10 OMR 45 (19158). 
101 See United States v. Crlloks, 12 USCMA 6'17, 81 OMR 268 

(1962). See also OM 881826, Robinson, 20 OMR 424 (19515) (an 
Incorreot requested Instruotion on IlccompUce testimony Is sufficient 
to place the Jaw officer on notfce that an Instruction is desired). 
However, a requested Instruction as to one offense, apparently does 
not put the law oftlcer on notice that a 'similar instruction Is desired 
with respect to another offense charged. AOM 11127, Parrish, 21 
OMR 689 (1966). AtIli.'mad 7 USCMA 387, 22 CMR 127 (19156). 
,~MOM, 19~1" pa.;ra. ,1584. United States Vo Bey, 4 USCMA 865, 

jo Oll4R a .. ("'''. 
101 See' OM" "8&1826, Roblrilon, 20 CMR 424 (19~6). See also aen­

er~U:v United Sta~, v.: Scoles, 14 llSOMA 14, 88 OMR 226 (1963). 
Urilted Statu v._ Sc~r4tber, 5 USOMA 602, 18 014R 226 (l955). 

ud See M.OMj' 1061, para.' l58/1;.' .. , 
1uUnited 8~~ v"Polak, 10 USOM.A--l~, 2'1 OM,R 87 (19158). 

respect to the, instructions which the 
law officer must give when specifically . 
requested to do so by the defense coun­
sel. In this connection,' the Court does 
not appear to be reluctant to find 
prejudice where the law officer refuses 
to instruct on a special issue in the 
face of' a clear request by the defense. 
Moreover, even though the request of 
the defense is incorrectly,'" inaccu­
rately,'"' or improperly worded, or 
even if it mistakes the law,'·. it may 
be sufficient to alel't the law officer 
that a correct instruction is desired in 
the area. It appears. that'lery little is 
required to put the law officer .on 

· notice that an instruction is desired.''' 

(2) Weight of testimony of accomplice. If 
requested, the law officer must instruct· 
the Court that Ii conviction cannot be 

· based upon the uncorroborated testi­
mony of an accomplice, if such 
testimony is self-contradictory, uncer­
tain, or improbable, and even though 
apparently credible, such testimony is 
of doubtful integrity and is to be con­
sidered with great caution.'" More­
'over, even though certain portions are 
corrobo.rated, accomplice testimony re­
'mains of doubtful integrity and is to 
be considered with great caution.'.' 

(3), Cautionary instructions with respect 
to the testimony of sex victims. Upon 
request, the law officer should instruct 
the Court that a convicti.on cannot be 
based upon the uncorroborated testi­
mony of an alleged victim if such testi­
mony is self-contradictory, uncertain 
or improbable.'" The Court of Mili­
tary Appeals has assumed that such 
an instruction would also ·be. required 
if "the state of'the record established 
the proprietyof such instruction" even 
as to .the testimony of a witness to a 
sex .offense, who was not a victim, 
pf6vide~ .thed~feI)se. requests such an 

· ,Jnstruction,1ll In a sex offenseinvolv­
.'.' .1nK' coti$eilt, /t" requested . instruction 
· . concerning the absence of a complaint 
'. 's/lottldalso·be;given.This is a]so· true 
: even' in ease of a sex offense ·not In-
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herently requiring a lack of consent 
for' eonvicti()n, ,if, in 'fact, the offense 
wllscoi'nnlltted without the consent of 
the vidtim.'112 But in the case of carnal 

'knowledge, it has been held that while 
evidence of lack of complaint is admis­
sible, 'there is no requirement for the 
law'officer to :instruct the Court on the 
effect thereof even though requested 

,to do SO.118 The Courtdid'indicate in 
Mantooth that there wOjI'ld have been 
no abuse of ,discretion had the law offi­
cer granted thereque'sted 'instruction 
if 'he desired;, Iif addition,' the Court 
indicated that hiapropercase where 
there was' testimony" by a carnal 

, knowledgevictinr\th4t'f6l:'ce was used 
against her there would perhaps arise 
a duty togJ'Ve'a reqdested fresh com­
plaint instfou'ctiO'n. In view of the lan­
guage there used and the discussion in 
Goodman, law officers would be ad­
vised, ti>,~ve such an instruction in 

lU United States v.' Goodman, 18 UaOMA 688, 38 CldR 196 (1968~. 
(forcible ,fJOd9my). " 

llBUnlted States v. Mantooth, 6 USeMA 251.19 eMR 877 (195'6). 
lU'Untted States v,"Pbllllps, 8' USOMA l87, 1-1 aKR 1S'l' '(1958). 
l1IiUnlted.,Sta~, v. ~allow., '7 USOMA,l1B, 21 iOMB 242, 0966). 
tit See Section II. 8a(S) 8upra. , 
117 United StateS' v. ')icDob'ald. ·6 'UaOMA 5'1&, ~o OM-R 291' 1(196&'). 

SQ9 also Vpi~ S~~IJ;r. F~el~~'\.8 USQ~-4\ 19p!,8*'~.CM.~,.l~3 _qtl6~,,~. 
nt AOM 450.6" Lamph"re, a CMB,_ 631',.(.1952),0', " 
ne'CM:-'857ISG8,' KUko1A; 1,7 CM:a·,i~$ (h91:f)",f. 1 i 

120 At,OM .. ti'~'l ~~t.iltIY'" 8 ;qr4;7~~:' ,~~.Q~,~)'~~'_\i:i(";.'j ~ •. d;":}~i.~'" f 
DlUnitedStatll!'"v. ~ r~ ~I~ ,~14J\:,; 1~i,,!.~.,ql(~.~8.,(l953)!V"_ 
,. UrtltedSt.tO.i \!.' ptlll~':'81 ' i5I4J'!81;.11 Idillll 1~7' ~o\.'s'), 
,m Unlted,'Sta""v. SQJjk'~;'i',llS.Q».\I8i .. ~JiICIA' lj1)1 mil,l~l,i 
~ .. c/o! ,.m., I\lte-',n;, ,~,,¥1\,7'?" mll,@), ~"'7;!l~tt"'{\"~'r"" 
UII United Sta~ v. 'ElI:8'leson. 3 'Oatil ~\\6A\, ,.t,r: ,14" ,1 lhJ; ,IS''')I., 12~IOM 86G729:'A'kliisj'i,dMl\},864 (t~2)'/i}i;itt-1¥r(J )o"U flf.O 

""Unlt.d Sta",·,V, l).j.Iv._I.,'Il:'US.CMA.'I~i;·'\~;9/f!11l',m\(4iJ8j);$' 

'''',un.l,te~ St."",' v, I).,~, ,2 ,USC"", 'I~."., gIl,' ,", , ••• m"I:!' ./I ~. United State. v, Felton. '2 tldc)! .. aM: fd' CMIt \tg' (l~ i), 
ISO .A:CM 8-90.01)' llulifbes, 16 ICMIt'''6'~f! ('1'9&4'h')')'I';~'"i'(1 h~HUW 

:- l31, OM 8&S6G7\: Gi:ll~ay, 8, ,'CMR ,3aS, ,,(-1,~~'2) ,,~$rni~!:I~~9~*,I~ 
.438,,9 CM:R 68 (196S). - " ' ,_ " ',,':" ... ~<_,~Il 
, t', 112' ACJ4;~O,78. 'dlbson; 17 'CMR 9'H.' (1964). -tti'& r~!cuJJd;_ att'~I% 
nUl'$e~ _W.' 'liB conVlcted,'.()f_:nturder Of.'her n'.~bor.,,!? l;){Lb;y, ,tm-:,'h.,rq~,.~ .. ,..,~ .. 
her with a pajama top. The accused complained ot a f~i~rlt ~t ~ 
law officer Bua sponte to deAne "human belnl~:.','lri('\.liI~utltl', 
Board ot Revlew"held that ordinarily the term "human belnl" hd/s·,':'" 

!,unlvel'$Bl: rr'e.ntn,8·,I~,.',tIJ,~::JBy' ~ mind as ,well as the" lel.,t ~p'~<.:,t~_#\·.I .• 
no need ~or a, s_ua ;~pon,te .1e~niti?n. Howe~er. ,where ~~h~ ,ey,:hl~9,~e' 

'relates to'a' dead 'body, ,concernin. which thete Is a question ·S'lltal!t 
,a,s, ~ "Jh~~~r '1?,r, ~n()t}t hall_ R,bt •• ned ,'a,' st~e ;.0' deY!UApm~ntJf~ia 
r'buman belnl'! 'that lBo, whether It bad a separate and h:.aependent 
exI8tenc., 'of-'Its 'oviil.,t:tlien'; the 'lerii1:i f!hUlb.n belna'·, patbYa::otlia 
p~rt,!~u~~ meanln" ~n _~e.~a'Y and.~~p)~~)'J.n. ~ndl~~rltYI~,.Jnll.~ftl~ 
tlon8 deftblnlif It "may ·fl6·j llelpflli .• ;'tli.. ',' Boai'd:, held -~at' "tt6,"-Clu~s'tlf,'h 

.'01 i ~ •• t ,~'I'W\I '.''?''''h~~'''oItIJ","1WI ..... , bo>ff "Uv."oo.d. 
~~,' ~be" a~~,!c',,?t ,-. ~~u~,t~,},helll ~ ~~II ~Q :~rror,.J'.' ,'~lli.lJl1" .. ~. ~~:ne theterin.' .; ,,' ,'t;.", .. iP ,',l~':~ ",_'11:."''''''''-'' ' "'.' ", , ""', 

i~OO 10.00'4 

':r,,;, ",4'8, pl'dper"carnal knowledge case upon 
"" :.'r{JI:'requlist. ," . , 

", ('4'·'1c~tt~hlOO?;6h. Wrae'tet.tJponrequest, 
""'thtWIAW ''6fll&!i<,lshodld''lnstruct upon 

<,. ~':(~~effe!l~~~ra'd9~:il~ar~~t!ir evidence 

,· .. ·P. ·· .. ~~~I':Ji~il~;'~,~~~~rd evidence 

" (tiJ,;~~~~~~~t~fi ~~~~~~tif~. lJpon re-
"'""IIIj~S~'<jtb!\ ~W,t.P,fjJl~~9;IJ~d caution 

, cr, th~qoiur~,tTi~~rlWej~j.\1.vilihof the ac­
!lu~e~,t9t tes,W~h~~l!!\' ~i~!less should 

, ,l).o\l~e"l!s~,d ,:r.a~ilJi~IJrX);If, the Court 
,'. 1\9''''lnstl~lP:l''''' L'f," 

,~",' ," 

(6;) "J)e{i'lliiing 'legal: tetma."Pl'aMiously,1I6 it 
,WI;I/l noted that the:CoUrtn0f Military 
Appeals has requiredth!\t very few 
Jegal terms,bedefined~,:8Ponte. On 

, ,the other. hand, there .. l1i)ilpears to be 
practically no limit tQtheiiiuty of the 
law officer to give.clarifYing and am­
plifying definitions of terms used in 
the specification and in ,the instruc­
tions, upon a request of the accused. 
For example, ~he hppact of the cases 
rendered by.:th,eyori# and thll.Boards 
of Review. require . that the following 

, term~,Jt,I'J~r,"~#f,#lus~ bede~ned in ,a 
'prOPM ,·,up.on, requ(:)st: .. Appre-

'~~!~at:1t~!::;~ " "desertion case, 
" ,,:\~~tWi~ri(19~~"lIrjn a specifi-

': !r',:"', i::;I~iip~j~ij~i:~:~~~~i:~t~~(~):\fc~~I~.;e~~~~a:!~~ 
":, 120 in a 

tittetiftg of 
int~nttp de-

. ~::~J!:I~~{9~~~~,~r~~~~~1' )lr'1t~~l .. ~~~rreOf' ob~:~i: " rape, :'unnatural 
122 "willful" in 

~J:>,e(jiieiil~e"'.·. "negligl!nc~'~ I" 
.... ,~~teekrJ$it .in 

'''public pla:ce;"'llnd 
126'j 'Aru j("'nd 
, I "~"i'l~ ·,'-.e ,.~. 

p;;:~!~~ P!Me",grlev-
whel'e~Y'g'\!ifVOUS 

infticteq, '.;igpr~Jri~q~te;­
'murder, "culpable'llegH-

'~';ii;~~~_~~W,t!i.~i:1).~·~ y6Ilmtarlml\\l.1!la#t'/l-.s: 180 'inwl'ongfull,pos-



murder"of !I ,child,!lnd "re!lsonable 
doubt." '88 While the Court and 
Boards of Reviewhave !lppe!lred to go 

, to great length in requiring the law 
offic~ ,to inst~uct on special issues 
and to define terms where requested 
to do so, there is. a limit beyond which 
the Court MS refused to go even in 
the'faee' of a specific :request. The 
Court has held'tJ\:at, the law' officer 
need not give instructions which at­
tach unwarranted prominence to par-

, ticulal' items (jf' 'evl\lence in favor of 
one of the 'parties.'8' The Court' has 
held that thelaiWoffibe1"is IlOtrequired 

, to instruct the, Court Oli the maxim 
falsu8 inj,wno, jalsus il1l,l)mnibWl, 81Ut 
8pant~,18': aD.9. ",hiIehe may do so \lpon 
reque~t,it is 'not error for 'hilJl to, re­
fuse' even' in that situation;188 'On the 
otI\er hand; lJlatter~ closelyconl)e~ted 
with the' accused's defense' s,l1ould be 
given speCii:\l consideration by thJ law 

. I' : ' 

183 United. .sta~es v. ,',Offley. 3 USC14A 278., 12, CM:t\ 83 (1968). 
'181 Uhited' Shat.. -v. lIa~rls,' 6 trSC;JJ4A ?'s~.' 2 eMR 58 (191S6). (In 

-, ,tnt.! 'tor' tnurdet,', not' error to' refuse to '--instruct at· request of' 8.0. 
. oU8ed ,~n,.etrtot 01 frlen4lblp 01 aeculI'¥!. fqd ~~Jp. lack of motive, 

alid voluntArY 'surrender, as showlna a cOtlsclouaneaa of Innooence). 
.t8l!S.Unlted State. "v. Pblak:l0 USO_A 1'8, 27 oMIt 87 H968). 

, 1ar :Onlte~ $~~ yr • .Baldwin. Ip USOMA ~9"j" 2'1 ,QMR 267 (19li9). 
1877 USOMA 6'61J. 2$ OMR 1,88 (19157). See, all10 United States 

v.' Miller, 's eSOMA 33, '23' OMit ,2/)7 (-190:7).J "Where the' 'Oourt 
.s:tat4!d tha~ the, lAw. ofll~ i. noi req'iJr.d ,tQ slnale out and, com­
Inent on, ,every aspect ot the cue If particular Issues' are adequately 
ilfialt with In !t))e' tnstru<ltloni 'as a; ,,"hole~ f ' 

llB:~t!'nlte4,$~tes v" Gomftfi. 8. V~Q.A 2.8~" '11 ,OMR 282 U9li3). 
~VAlt4!d States v. Orooks. II! nSOMA_ 67,7; 81 OMR '263 (1962). 

>40'-\J'nlted St(l.tea v.' L~ca~. 1 USOMA 19.,1 'OMB ,19 (19M). AI· 
thouab ' LUd4ll' iheld It" to· be' ho-qpr.judietal erro1' to coJlipiy with 
Artl41e ;~'t'01 ~n Irutltyrpi ... : cales. one ,member of the Court, appeara 
n(n\f to,'1Pretel' the vieW1tbii,t ,sueh. ne,le~b- ill not' 8111'01" at all.: See 

. trrittEld 'Statell l V. '1b6MpIlO-ii',' 'n U$OMA IS, 28 OMIt 229 (19159). 
U'i'(:Jliit.d'I,S~atel-,v.':Olay .. 1: USC:M:A' '74': 1 eM.,R 74 (1951). 

'd!l.I~'ftl.le~iV.'¢I.")'rY~O¥A "82. ~,. QIlIl8 •• (1968). 
'''V~I~,m~ltf,v. 't~9Il\'lff'~IJ\I)\SO"" "', ~8, ,O¥1I oz. (1'69). 

, .. unitoJlst~~ v. P.1'.Okw .... b. J! pi. O~. . " .~'k,' I.a,:. 0'11;\," (,'.OB). 
The Oouri: pbrft"te4 oil6l (1f6N~" ;Ili«~ tlo~~Jj Inltruotlo» on 
lelt~efen~t~ot ~lI4t4rp,"'e"'K"~19P~~,t!n~tlpy~)i,\ tb.t :,ttuatton 
.ould Ie .o~ .1!'"""\'Il\"'1'ff.!'II'f,\',~l"iP.Il!~.' ;" " . 

... Unltea' s",Us v. Ootull."{j'USOlll\ ~7$!~:il\411 In' (19.,,). 
, •• UnIted s,.Ii.ii'v. 'Att.iM'j .1Ustlkl\vlW6ll11'liIliili, .. " ( .... , i In 

United· S ..... , v. ,'I .. p'l'n.llA,/;I.s91''\1~.~1lI8.fi '10,1" (1.")0" 
w~ere th~ .law oft\eer"I~~truq~~ the.~O.b~~t1tI\.i1.V1I,ti, ," ~1'I1_~r~'f.Qnl 
evlden-ce Of a faot II lufll.eltht' to j"~1iJf'.h tB'IiPl 2un~INbut.. 
ted,", ,the Oo~~ :held that luoh! ~P' In.~ruotfu'i\ ,\~~ ~lio'e~~~lh ttl. 

,trial bt a ,c~~I~in~ ca~ •• ,b:':I~. If); -view;, of.:~ ~,qW*'-tUlna- natu-re of 
the evidence, _ the 'error Wal' 'not' 'Pril'udlolal. A!d'~Wi3neolts IIIr.U~bo ... 
tton alven )~y the Preetdent of. a' IIPtbJAl~I.\Oar'tI'l\~.rjo-mar ~Ir. 
revenal. even thouah 1'8fl\luted by the Wen"._s.. t1~lted"$tatea v. 
liob,erion, 112':U~C:MA"719; '31 eMit al:ll (ltgBt:)'·>~.J~uIHna\that 
mlltake o~ ~taet1(lrj:'llu'-C'4)j,yr"tie bQ~h hon .. t '.nd .h~6n4b,le)~ 
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officer and it ill unwise to refuse a 
requested instructil)n of that nature. 
For "exl\Inple, in United States v. 
Walker,\8',tjle law officer refused to 
instruct the Court that even though 
reasonable cooling time. had elapsed, 
if passion in .fact persisted in the mind 
of the accused, the accused could not 
bE!co~victed of premeditated murder. 
Whillltbe CO\lrt held that the pavticu­
larinstruction misstated the law, it 
was sufficient to place the, law officer 

. ,0nll!jl~i\le,th~tsQllle i~j!tr\lctions upon 
thMllie~t 0'1 ll"ssionoll premeditation 

"I '" ' , , , ; "'!I~, necessary,.to, g,uid.e. the Court. In 
ad.diti,on, whlle the; Co~r:t has held that 

, the'la:N ,,officer need npt .8uq,spante in­
~tlluct the court on the !~two witness" 
rille in:.a perjury prp~ecution,188: a 

"failpre, to do sp .upon ,ljeqljest is prej)I-
. '. dicial,189 . 

c. 'Elf ~{)t i> t an e~one(jus failure .lir refusal to 
instruct. A totaif8:iiute to comply with' Arti~le 
51c of the Code and paragraph 73a Of the 
Manual is error as a matter of law,uo andsu.ch, 
failure 'ina case where the accused 'pl'eads not 
guilty is a denial of due process requiring,re­
'versa"''' ,The Uu(1);S doctrine of non prejUdicial 
,error to fail tolnstrrict on guilty plea casas 
does not apply where. there is' no formal plea: 
of guilty. Fo'rexilmpIe,,, wh,ere" the aeCllse"d ' 
judicially confessed to a lesser included offense, 
it, was hEM to be prejudicia:l error to fa:il to 
instruct on' the lesser included offense,142." But 
w;!),ere thr1'e i~afo~~al plea;pf guilt~toa .lesser 
included offense, the UuCM d.o.ctrine :applijls.'4B 
In addition, if an iss.ue is not'reasonablyraised. 
a defective instrllctioh on "t~t Issue' generally 
would present no question of p,re~udice, for the 
accused is thjl'l'eciplentuf,.a gratuity.'" More_ 
,p'y~r,.i\Il.!.inel',lJ.Ct jI\$t1lu<ltio):l '# ,not prejudicial 
',if'it'did' nl'lt mlslead",,,t~eourtl'G"or if the ,evi. 
::~e~cel;J~.-;,a~,»:tj)'initJ~f-" :,',,: ;:'~- '~,'< - '" ' ' 

;s~,~~!~'tt'~:~;%~":~~=~~e~:~e:h~~ 
:1i~:~~r"*It~~~t:~ll~te~~,~t,, a'!l" t!lstrllction On 
'&<'SJ)ee.i:a1 iSilue ,during" ·.thehhfinal instructions" ' 
~~»:O;ll\~"q~jj~ot"~ili~l'1~pp\\als has ind.ica~~: 
,thM"flwe"can"1'I$8umel,,'without',deci,d.ing,' 
·~'llera'Jl~"it'.is better'to repeat theadviile:ln. 
: ' , 
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final Instructions." '" However, in the same 
case the Court held that wherespeclaHxultl'uc. 

. tion was' given on a special'issue '!Iil tM time 
it arose, it was not error to··fli'il to" rep1!a!Ht 

. in the final instructions ill' abilel1Ce' O'f) i\!equ~'st 
therefor where ollly 1'Uoui',i el~t>s~\'betWe~n 
the instruction' and· delibera'1l1()iI.'and'beth ic)01ih· 
seldiscussed the' matter 'In: 'thlf i. i!!!teriml . !Phe 
court hinted; 'however;' :thatith:eWv'co'wldcoh. 
ceivably be' eircumsta:n~l! callillitf:!'dlH II: l'epeti~ 
tion of the instruction. d !. . 1"', '" " "' .... 

4. Preparation of Instl'Uetlons,,':Law: :officers 
'in practice devote' considerablihtifne, and cau· 
tion to' the' preparation' of, . theil1

'
ihatrl1ctions. 

Tentative instructions' are' ,prepared upcm reo 
ceiving a copy of the charges rand'speclfioations 
and these are .modii/llld; .:l!.U~9nted,and' cor· 
rected during ',the, .• trial .lmd· dur,in", a recess 
prior to the argumCjnts .. 'l;):te ~aw Officer Pam· 
ph,let'48 is available. asa guide to assist in the 
preparatio~ o(~ns~r!lqt~ons,~owever, the ad· 
monition of th~ Board of Review in ACM15904, 
McArdle,'" should, of course, be considered be­
fore making use of any such instruction: "This 
case emphasizes the fact that model instruc~ions 

1~' United States v. WIlUama. 18 USOMA 208. 82 oM'R 208 (1962). 
It would appear to 1)e mandatol'f, ,to, 'rJopeat ,thlt _ .n.tru~o}l. :~here 
the altuatlon chan«. In the meantime, '8uch as where the 'aecused 
_tUI." ~cmalnl i voluptarin .. · aI~ hl,l' ,»~81 lta.telnlrit i.u 
been admitted. but bad reinatned ellent before. Ule!'! OM 409~98, Davia, 
itf ,A.U&'UBt 1988), tn 'O;der pto»QJY to ,td4lOP1de Inatruotlon',,· (See 
Untted Sta_,v. $hanb~.1a. USo:~,iIUI~,:,81 PIrlBf.17~:(19,~1),\, ,'. 

U,I DA Pam 27-:-9., MiUtal')" _J'l,ietfee: ltan~book I , 'fIlel L,,, Offiee:r 
(19118-)-. ";~' ()')" .. ,f',:.!' ~'''',r:, ':,,;"":; 

1f1127 OKR lO06. ,(-~95,9). ",:,.-, ,"_ 'i' 't' '"I,: ,.' j 

1110 See alao p~aa'raph, 'lb. ,nA.-: P.~, 27.~" ('19't'lli);;' a~~<, 'tlUf: n9te 
»reoedlnc ludea:ted 'Instructions f~n,' 88lt~'fel)8t ,at_,-aR:»'~'4tX·~vm, 
P. 146 of u.e lame pubUoat~9J1. , ',d t,,' '. ',. (,.-;,' 

111 See. for example, United Statea: y.' Smtih,- 18 ,'y~ollk .h,. 48 
OMR '8 (.1968). .':'/-' : J 1-.-:-, ,>;,::q>: 

tit 14, USOMA 167. 88 OMR 879 (l968~1 , ,; 
lA18 USOMA 71, 82 OMR 71 (l962). 1 ','., , ",.,' 

lIUo See DA Pam 27-9 (l968), app. XXI, ;I). l7~. ,~ 9out1 has 
alao. from an early date. made It 'orear! tht law omceis' ·ntti.i not 
Inltruot by reterenee: to, other cases (fi!,ee, \l)tI~, et&tet iv. ,Qbpput, 
2 USOMA ~~'7. '7 OrdR 8 (1915:8) ),' araumenta of, ,~nael' (United 
Statea: v. Klnlf. 2·'USOIIA ,89'7. 9'OMR 2'7 '(-1illt8), the'--J:M:aridM for 
Ooq,rta,.)larttal (aee United ,States -v. Rlneha1't, !$ U80"':,. 4~. 24 
OMR 212 (191S'1)); cf •• AOM '7'728, Jonee,.18 OMR 800 (191i8). pre_ 
vlona Ca:all p .... lded over by the law 'ofll..1 at, ",bibb the .ame 
mel'D~el'8 .at (Uulte<l ,Sta~ v~ Forw.~~k. 12 U$OMA 640.)81 .pMR 
l26 (l981); United States v. Napier. 12 t1S0MA 61i2. 8l OIlR 188 
(1981),), !or' to other SOUl'Cf8. 

1IIIS .. OM 404841, Sanders., 8~ .0118- 6'f ,<-1961),~ , 
1M Apparently an accuaed could not even exPl'fll8ly waive oral In­

.tructlone and consent to member. catrYlnlf written 11l8truotlons Into 
"ClOlied .... Ion, without prlOI' ~oral inatrqctl6nl • .-4\t leastdt;bu ',been 
10 ~.Id '!itb .... pecj; 10 , •• ,.101 \lQO';-m"!'laI,JI .. , ",o.,:-a la~.~ •• 
'Hllhnan. '21 'OMit '884 lt9l1in. ",rrr.lr~ .•. , I 

"" A t.n~ to'latt~h- t~, llnitjqqtlQIlII:,~ the ,ff('Ot4,:tendera ~~, ItI­
complete and prejudtee ta apparent. See United States v. CaldweU. 

,\1,' I " 
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provfded for· use' 'by' the law officer are merely 
guides. Instruction:ah'equirements vary In each 
case and nlUst re tailored to fit the evidence." ,.. 

., til sever'd:l cagle$;ltli'~1 Court of Military Appeals 
(' his 'citriHb¥1'el! \ thlif 'tile iln~tructibns must be 

tailored to fi~r\~he fllcti1Jllf"kpitrticular case.'" 

., In' T:Jn1A;qdj,S'/ja,te8 W)Q~liIl11/'lt;"a the, Court stated : 
, .• ,. 'lfthe"le~I.lrt1leso!ifi~\ 1I'Ot telltted' to the evi-' 
• \ "/ deriol\ Inf~e (\a!l~11genl!l'altfJatif6ilS.' la:lthough ' 

correct in the abstract,··maY'·,mislead.the 
Court. We have, on occasion, called atten. 
tion "to;theiob,).igation, pj}.the ,Ia~ officrerto 

. ! :revise,· t4e. standard.· :fom,: of" inst/IUctions 
fOUl)d .in service pamphl~ts'),~'!maJi:1il thelll 

, , ,Illqre ;per,tinel)t. tq the evLc:t~nce, in, the'qIIsC!,. 

In order to avoid shifting the bilildenof'proof 
iii instru~ting on a special Issue, the llliW 'officer 
should .use care toco.uch his instructions In 
negative language throughout. For example, in 
United States v. Ollenwelle'l',"· the lawofticer 
Instructed the Court on the issue of the depriva­
tion of counsel during . the pretrial interroga· 
tion in the following language: "If you find 
that, under these circumstances, such request 
was made and denied, 'you must refuse to con· 
sider the 9/.'/11 ~ta~eJl!,e.llt !Jos. !lvidence in this 
case'!' The Court, in reversing, for shifting the 
burden, foulld th!\t the instruction required 
thM, .. the .C;9U~ ~r#l..ativelyfind that the a.c· 
. cused 1'eQues1:edanc;F""as denied counsel before 
.it CQulc;l' <Ii~ieia,.,d th~, ~on;(ession. An instruc· 
:~~)r ~~b~t~t~I1,Y'~~J?II?~s~ould hav~ avoided 
,t)£ct.nWlv£.i!:il.la-vPlIOWem\: .~'Unless you are satis· 
~~~1:'!>'~r.cm9::;li!'~~~~,0:!l,~b.ICl,:dOUbt t~\lt· the. ac' 
,culiled',;,was'm.Qt,.'derued·,ib:e opportumty ,for con· 
:'~~j2n:;m,I.I::M9D,,~E!!;, y6u must refuse to con· 
,·siclllr,,,the',,oraJ.'statementas evidence." 104 
II! '!'1':')''>')!H,r! Lli"t'L,J " ,,',:--,' 
',"!Jot·b.,', ~!'f\/; +:.\"/';:;1';~1'.'" "<\;lIf' 

""'I~W,W\ll{~n',II~l'Uctions. Whether the law 
;l»l);~.t;!~~l,;.ttlY~~j.'$fl ,the . Court members iI copy 
of his instructions for their use in deliberations 
fWa'nmt'&,e'Rtb.'ciiY within his discretion: How· 
ever, 'If he do.es so, he must. follow c~rtain 
pt'e1lautlenam-y rules'.. in order to avoid error: 
'·'lI,It,j.: !l'1,i1't'l II<"J: ',I",' '" " 

(!'T~~letli!lre lililtructions should first be given 
.01'aMW,\n, open c.eurt ;'.' 

: !lj",'ilh8' written 'illstructions,must be' m~rked 
as·ltfi' 'eidlil>ft ilnd lIJlilended to the record;18T 



. c. The written instructions must be handed 
to the Court in open coul't';~'8 . 

d. Cou~el~hould be pe~mitted to. examine 
the instru~t.ions,and ,given an ,opportunity to 
object to thllir ,contents ;1GO and 

e. The entire instructions must be given in 
writing16' to~void emphasizing some ,portions 
of .the instructionsovep others and. preferring 
one· party over another.16I 

6. Note-taking by members.:, The practice of 
note-taking bymembers'tlfcourts-martial is 
widespread throughout the Army, and, while 
the matter is seldoni elCpressly mentioned; an 
implied invitationJo take . notes is given to 

"'inembers in pl'a~tically every case by placing 
pads and .pencils before,them. The notes taken 
are .quite generally carried into closed session 
when the,membersretire. q1he practice has been 
so generally aecllpted that there ,is very little 
.authority 'on ,the subject in the. military. ,A 

.11 ,USOJ,lA .257. ~9' Clrf.B 73 (1980) i OM 386695, Helm. 21 CMR 
867 (1&10). . . , . .. . 

; .. See United' St.tea· v. Caldwell and' oil Helm, IU",.. note 167. 

Board. of Review has held that there is no 
improprietydn a court member's taking notes 
for his inutividual use in .closed session, either 
on his own motion or at ,the suggestion of the 

,law officer.'oo The Board carefully disting\lished 
Caldwell'08 on the ground that ,here notes were 
used as individual matters and not as a, mas­
ter copy, as in Caldwell. The Board noticed that 
tl/.eold, rule ,,in civilian jurisdictions finding 
fault with. the pvocedure was based upon the 
former widespread illiteracy of jurors.'O' 

,7. Commentlnjt 'on the evidence. A comment 
by the. law . officer upon the evidence' is not 
prohibited by either' the Code or the Manual;1°6 
If there is 'DO 'assumption of facts whiCh are 

. not'tn the re~(jrd or nothing "tilting the seales" 
in favor ()f· the' prosecution, or nothing apg'll­
mentative about thecomnlentor DO' attempt 
to influence the C6urt into adopting a con­
strUction advbcated by the law officer, a: com­

. metlt is n,ot prejudicial to the accused; 

It is ~e)l within the boundS .of fair instru~­
tiol,lal practice: for, the law officer. to apply, , 
the' facts ,to the .1I1W , particularly, whel) he , 
further explic,itly' informed the members 

.tb,at t4.~y wq,I!I~,~!>,t regllJ;d . any comments 
. . mad!! byhi1l')as,binding'on them.'~~ 

, '< -., '. ~( , .' .It" -"',, . iP" . , J (' 

'.: 'l'4~·~909.fIl·has'.:evehatlvised law officers that 
th~t;'hiay~eItP¥ess, an opinion "even on t~e gUilt 
,,~t;}I:!ta«cu~dl,st;>,ld~g as [they] adVise the 
jUrYclea'rly and unequivocally [their] opinion 
Jil. I),i>t ,~!ndi~g.': 167However, after gI"ing the 
.law' offieer.th.eauthority to comment on the 
,ev,ide~ce anil to express lin opinion ."even. on the 
guilt of tn~ accused", the' court hastened to 
issue.a strong caveat: . 

" Law officers 'ShPl\ld'proceed slowly in Iltiliz~, 
ing the powei's, here conferred. Comment· 

, o~ the evhl~nce~lipuld.onlybe g'jvel1 when,. 
,It wfllclal'ify:"lIhe' Issues,' assist the '8ourt 

. ',J _ ;W., ";I'! ,:, ,.'0' "r, ," ,'j ",',' ",t,,' 

in.eliminatingiinmllterllll matters, priocl,l.s . 
::.' ~~te\\~i?~~fli!SD1~~;,,~~~l(ll'l'~. J~oln~~ il\' .~he·.', 

case. The liM Between pl1o,pel' and Impro,per, 
• !~~1'Vm~nt~~'I\a~d':i\\M~b~;n~rrOWIY dra",li: 

ill h",:. h \ t_'" _,'-'_, fV i· ~,:_ .,:',·i _;,_ <; 'y' ,-.<,;', 

,.,. 'Flilllow.ingilAndi&/, ,Iawoflicers,· generally felt 
that tli~'Cou1<t"'illMil\ps wa~i;iving ,~I)&ps<iml\­
thin~with 'one"handandtaking'it bac* with 
". '''',' ',', '., <, ".', ,',:1" .. {' . ". ,': ',: __ '.' ,_" ,': -I • 
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the other.1G' Consequently, law ,0fficsI1shavc ,ti<luslYFiThere"'is1reason,to' believe that ,law 
approached the, problem of commenting 'on the 'i0ffi'etlts i¢l:\>fi1 P'l'esent' the' case: more meaningfully 
evidence quite timidly, and in no reported 'case ",id'Jsuolf)Pb\\'.w"iiJeKeJ:ci~e'di. 011,' the other hand, 
has a law officer e!JJpressly stated his opinibn '!'¥~!It')i.{~u'ld'rappe!tt i1;6 'bei'nb pIl'l'poSe toiibe 
as to the :guilt of the accused. All such state- se:tWedf;bVlIlhl>~g,""14I)tli()$Ir(e:X]'ll!.eS!ilml!'ihiso\:>inion 
ments in the area appea.r to have been inad" ,'as"jt<.\'1h"j~[ltIio:f{ th\;lDildeIl4ediJI.jA!n\V, suah" ex­
vertent. At the time Andis was decided, there presst0lii,;wuuI4!~oilll(J'MftMs~, cat.!lY' ul1dU!jllWeight 
was good reason for law officers to exercise "witb!''ilIl:E\riO:(j~Iijl'QlW~ll!UltrJi\ii1tttet'I''llo 
the authority to comment upon i the, evidenco ',am<!iulll.t'il:l1<\,c~\lt<iln~~,.tiGIis rci~ul\i;:pre-

"'slowly" as admonished by Andis. However, :vent,itM',dOlll'llit;':6liQmi'1I11til11J!t~ilST>'.b~1 'Jim'po'r-
with the establishment of the Army Judiciary tance to\, ij;,;l,';," , , "r'.! ~'),lmJ11J:.a hlllo' jiil! i 
with senior experienced lawyers always acting , ;i i !iii,G' ,~'lru,(h'iL j" 

,,,a.s law ~ffice;, it" ~oul,d ,~ppe,~rj}hllt, the <;Jues­
tlOn of' commentmg upo~ thE! e,v!(i~hce ,may be 

. face~les;s tiini~l~ ;ibut!of'9q\l~Sri~1~I\:~s cau-

168 H~~ever. :i~ tl?~,Q~l'fJ ~ht~.'. :tb~ 9ap,rt ~rp\,.!,'fer .. \IY etood f~h~nd 
the authority it granted til AndI~t altb?ugh 80m, of Its langu&&'e 
'appears' to indIcate ~that fill .wa.::p'a'rhab~'.dlfflc\ilt!Jto '(10 80 in some 
q~,I!B' I~ United ata~e,s ,vi" MIP.,r1 I)' UfilQf4A 4~1), ~O' CMR 211 (~95p), 
in ruling upon Ii. motion "for' a flndlnsr 'o'f not gutlty,! the law 
Joh!cer:, sta.,ted' that" lit ·hls' j oph;llon,1 lthe" ~rosetitttioi'l had mhde 
J>~t, a p~~"to.9ie ,_0'as8, "'\fI.~~ i Iq ihlll final, 1nstJ:uction,8; ,he 
expbU~ed. th_~ .what ,he ~e.nt· by'. n" p1!lma' facie' dRae was that "the 
'evidence' }~t~duced' 'Y~iJt 's~fflchl'I1-~, t~ ~epunter .. balance the presUmp_ 
tion of ,in~oc.'l'Iee:. and, would, warrant a oonvictlon, if not countered 
and cQntrplled~ b¥' 'ev:l~enee tend(ng'tG :c~mtl'adlc.t, it 8n4, to render It 
'i'mprobable' or to prove other ,facts Inconsistent wi~h it." With 
respect ,to -tbe 'opin-wn, e:x:ptess'ed -b:v the law' 'omeer; tile: ,Court held 
t~at, ','no ,harm can hav~ be~n done'r ~eca\lse: the law, 0fJlc~ p'roper!y 
cautidned that his opinion was not binding. Tbe Court held that al_ 
tb'oul;th, the' ewpUination' Im.y have ·come ~'da:,ngel'Ous!y' b1094" ~ shift~ 
lug ijle, ~lird..n. tbe 8ta'1~d 01 t'ea8o;na~le dottb.t wa~ ,clealj from ,the 
Instt'uctlons' as a whole. See also United States' v: D'ubnahoe, 6 
USOMA 746; 21- ,CMll: 6'7' (1966)' .. (eommen't U~oi1 tinto'xioat'lon as 
affecting apUity to, ,pre,lJledit!lte). In United ~tat. v. 'Toms;," a 
USCM~ ,4$1);,1,12 ,,9¥R ',191: :(JP5,&), lttt~r !89me, _,deli~~a.'tlotls. ~n ttae, 

:fl.ndhtgs,.1ffie 'Court opened",and_iailketl ihe,)iaw offtoer wheth~r the 
" evtdende I 'W~8' lIufflblellt ·to! '-sustMb' :6h"\flr{dfpAA. -Jit>~~dY,~f<lon~'dMd. 
Af~el' .,.omlil ])relllli~,MA _.'. b;.~ ;~Yf -g~cetl (Jw ~,4. ~~t-? II~. '",' .tAAt [.ll~';,~., ""d" .. 
previously found ~t 1e~aJly, ffull\clent to deny a mo~on for ~ndIqg. 
of not 'unw.! 1'h_ boU_M W.fUsebt~wWAIi.'p~~ifi'b •. 'lmVen~~ti.ft'lh-~ohl!>." 
OU_s cQmmelJt br t~.; laWl'~~fI',P~r~,W:f, n ~t!~,' ,,»rtf~, " fi-,?y.l;\, <\9, f;tM 
circumstances ot a partlc,ular case., S .. Unlte((Sta~ v • .walte~, 
8 USCMA'182, 14,',,'OMlt'_\'IJl1f (,1'98iiI)VjQ )i~~f ~t):~ '/ \'(".,\,{i)f'" 

'~,' USOM", 4Q,i. 24 ,oM"',~I~,.'!~'~!\lf /.he,m'iaWlcf,",;, 
no OM 408924, Perry, 29 CMa 6281 (Ht60'), vet.,' dith: '2.9""'Q~'R, ,&SO'; 
mCM 408429, Mhnbs. ,29'OMR ,608, U9,60) .. :. q'~" -I, ;,'i.-:"l, ' 
111 See United _States v."Va.lentin, "~:,, .. t(I'.so14A;, hQi~lt)(l.,<th. 

(1955). " 
11s'Uriited States v. Turner, 9 USCMA('124, '.~f,WR g&of,to~ 

But apparently may refuse to instruct that there 18 110', tn(1lt1riwni:' 
See WC NCM 61-00488, Goodman, 81 CMR,891,' (1~jUP~,::8u4b 11\; 
structions are binding even' though erl'Oneoll!ll ·,tfhieedJm\:~e8 .;:. 
Crawford, 12 USCMA 208, 30 OMR 203" (1961) M('doM~U,W1\\,al~V 
reduction although President of COU1't ,had not 'ad\l18&dI'th"t1«fti~~ 
tion in grade was a permissible punishment. The' Q()urt' stiwlQI,ltt,l. 
that portion of the sentence adJudged) '. The same reslilth~~t1~ 
probably follow"even' though th. instruction ,wall IMluded"on~at .. ~ 
tenee work sheet, unless, all the' patties to 'the, trial have 'ex'mllr4d~· 
it and almled that it 'constitutes' a ,part of the sentenoj)- hilti'ttetions. 
See United States v. Caid, 13 tJSCMA 848, 32, CMR 848I'o(l96~t,l11lll 
SlIe eh. XIX. ,SUp"",. .. L.1 !'-' ad 

mUnited States v. Jones, 10 USCMA 582, 28 CMR 98 (1969). 
11ft United States v. ,Eschmann, 1tl- USGMA- 64. ,28,CMR 288' tl(1at1')'~ 1, 
11~ United States v. Brousseau. 18 USeMA 624, 88 OMR 1~6 

'(196'), ' , . ., ' , . 
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,8 •. 11ll!t,JjMt,ql')S''''~ "P~()~~fiW!1! lW1lfuW"o!" 
· t~e fI.~4in~"It!!dsent'lI)<t~ii~1'r"¥J:~¥I"jli6I11h~., aeel-

8101l" !~ Pllfi(~~ ,S~ates"'i '~~'l%~.~~MI:~t'CW:~~~d 
· ~eel1'\ t,h8l1i'~tPce ;the~o,uljt ~oll~l.'I1:~fhlljv$la(l(/ess 
, to th~ l\fanl!!ll, ~om(j.~\4aIlge\"/l.~pldf.'~~)gi~en 
the rnemb~t~ in, theirvotinWe;pfJlped,II\!ll.;.a;nd 
most law officers do in factfollQW;ijtro: '!ill'oce-

· dure, ~s.l?e~lally' with r~pect to't;ll!\lciilMlthgs, 
, N ev~rt'hijJess, it Board Of Review hiae\b~l<i\,lthat 
it is'noterror for t\le . law. officer to '~~i}to' in­
struct sua 'sponte on I the' proclldure'.ib "R~, fol­
lowed· in voting on a.8ootenceo,· provideii 'no in­
quiries or contentiolj8 h~,:e r~is~(I q\l~~tiQ~s of 
procedure which )ll\j~t, I\e clarified. l7O · . 

: ~ l ' " .;.: :' -. 'I _ ;" " • • 

However, there . \langerg 'in' the pvocedure. 
For 'exMnJ:ile;' . iJta:\v· officer in; inst1'uct-
ing on .tlie sent~nce. 

;1~~~;li~;~~Il)US(begin prol1oslld,a 
;;In!l!\ddi-
, \;11';. Ia:w 
that the 

mll.lorlt,v.vote,li,·' ' 

~~~~~~:lit~;'or !Ii be 'if it 
""I'/'di;~liteii\'f nlislead­

,8ubstltu'te puniishlme:nts.17' 

v. 



cerning substitute punishments, a simple state­
mentto the effect that "the maximum punish­
ment that may be adjudged against the accused 
is to be discharg.ed from the service with a bad 
conduct discharge. to be confined at hard labol' 
for six months, and to be reduced to the grade 
of airman basic" without elaboration as to 
substitute punishments may be "minimally cor­
rect." In United States v. Smith,1" the law 
officer at the first rehearing instructed the court 
that it could sentence the accused to bad con­
duct discharge, reduction to private, and ad­
monition or reprimand, "but no others." After 
the Board of Review ordered .a. second rehear­
ing because of the inclusion of the quoted words, 
the law officer at .the second rehearing in­
structed the court as follows: 

The maximum punishment that may be 
adjudged in this case ... is badcoll,Cluct 
discharge and· l'eductionto, the grade of 
private. 

You are alsoip:stru~ted that!n this case 
a lesser type. of punishment, I'n lieu of the 
purtltivedlschatge and in addition to' the 
redl1titjon; "~oujd include not only admoni~ 
tion or reprimand but also one or more' 
of ,the following: forfeitures not to exceed 
the rate of. two-thirds pay per month for 
the period adj udged, confinement at hard 
labor; hard labor without confinement not 
to. exceed three. months; or restriction to 

.ljmits not to exceed two months. You are 

~'" ",,' 
. , 

;" 

'C;t', 

... ,,~:' tv ... \J.i,;,.: "'I~' -d.." 

'.<:,,/;! "'(I.) ,~i}\,~'''-' 

/r1 "f( JfU·I'i~r,14.i:'i;'t} 

'·-n ,). ',J') 'Ai; ~J.fd 

further advised, however, that you must 
determine, as reasonable persons, that in 
your judgment any sentence substituted in 
lieu of a bad conduct discharge is, in fact, 
of a lesser degree of severity than a bad 
conduct discharge. 

The court held that the law officer did not 
err in so informing the members of the exist­
ence of possible alternative penalties. 

9. Coercing agreement on sentence. Where 
a sentence is discretionary with the court, it 
has a right to disagree and to impose no sen­
tence at all. In United States v. Jones,"· a re­
hearing on the sentence was ordered where the 
law officer, upon inquiry from a court which 

'had deliberated for a considerable time, in­
structed the court that there was "no such 
thing as hung jury," that there was no time 
limit on deliberations, that the court should 

. take all the time necessary to reach an appro­
priate and just decision, that the court should 
continue its discussions, proposals of sentences, 
and voting until it arrived at a sentence, and 
that the members should, through reasonable 
and honest compromise, .arrive at a sentence 
acceptable to the required number of members. 
The Court' of Military Appeals held that the 
emphasis upon the impossibility of a "hung 
jury" and duty to compromise, with the re­
sultant indication that the court must agree, 
coerced a sentence.!SO 

I." 

,.~ .' 

(",., ,!I .,' 

i ll812-!,USOMA 696; '81 CMR 1St (l~(I,l)'.' . "',(" (,{Il':/i~I' ;~,'\~,), ';1'", 
1'/9141V8~~~ 17,7,. 88,C,M;R 889 (196a). 1 ,:<:' "1'::"( ;;.!,,\));,1; 

i 180 '1'he Churt', discussed the "Allen Charge" '(Allen" <~: Un ted ,i ',,-:;11' 

,sta:tes;' 16., ms. 49a' (1896», and whllb .t}'Ot':clttiriy"apk)tMltilfi':tor ,"',J .,,: ,~, ' 

9111J1.pprqvlU thel~r:me. ~id 8~ate t~at it i~, "C(onsidere4 ("'11/ ~he Q\lter~ 
moat' rbn1\8 ~ which ~ ,judge may gO in 'bis hi.stl:tlcUon~, In an 
.Qtto~ to,' brin" t~'e jUry to ~8'reemeh~." 
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CHAPTERXV'I'I'I ~f11,.fJihJ-' \-.~ ~:~':~,I" 

.'1 i.w'~)'~~r~ )",,', '''''. 
THE VERtllCST , ' ' 

; ... ,.,. 

. -I'/,~.j \, ._t; . .:}ijf';!,j·~~j t:,')H ~t!;) «nlp'-(i ;, <.:l ,},'I 

Section I. INTItODUOTIONj~· 1'/ 'H',~,;,,!.iw, ,;I",1;t; 11<1' '"'" 
-;':"--;'1"'; ':~;'Y;.' ;N'i/i':f)iifttkkiJtl'~ib'~ ,i~·_:,. 

Upon, completien 0f the, law officer's instl'UdtlOl'JS' oDtllose)llf'1Jh~1:i~~i:;' e:, ," ' 

dent ?f a special ceut<t'-~artial, the memb~rs of,},he ,po,]Jrt-~r~~\, r~~~l'~,,, ' 
to deh]:)erate, and eventuai11y vote on the gullt or lfln,OIl,ence of the.,!\c:,cl,i1, . 
T,he procedUre, with the exception of the nu~ber lot vqj;es ,r~qulr~~ fH1 :~. (j ,;;,' 

rl~ht of the4 law officer to enter the deliberatIOn room under speCified hl\l-", 
ta£io~;;li~:;iff11l1a~ to that' o~civiJian criminal trials. ' '",;, ,'" 
, • / ',,, ,', 1", 

'" ,,", Section ft. THE DELIBERATION' 

1. ~neral." The ,members of the court­
malltial may deliberate only as'a unit, and, it 
would, be, reversi]:)le ellror for the members to 
arrive, at, a verdict,: except in ;fermal, closed 

,session with aU members present." This salu­
tary rille would seem particularly desirable in 
the miJitary,wherethe possibility,of"a senior 
officer exercising influence on asu]:)ordlnilte 
during a recess! could cast. the, fairness of; ,tl1e 
verdict In;.doubt.''ll'lius 'meml1$])s"llIr~ fOll]:)itl'den: 

.. ,to . discuss, tihe,aase\i ,except . an; ;olo~l!d ,$$~M6fu,l 
,DuringhowIlVer, iJ!udibland dllilie 
.discussion ~4ulNtlli~l~e 

,dividual 
,rect errofleous' 

2. Length olh de~:~:~~::~ 
miJitallY . practise, '" 

,',: ' . r 

court-martial deliber~tioA, to 
open the court (l,tplailly adjo~rn,flie'pro-
cEiedi!lgs for '~lll~~;~jr~,s' rest.Xi{'previ. 
ou~ly st:at~d,'j .. not to dis(lUSS 
the case at inlc"l'lIal!,., The permiSSive 

,j~~~~~~~i,t~~~!r;;~'~~tihe:i.jurYs incom-. has not been 
because ,the 

!l"'~'S"'"Ot ext<end eutside 
'Q,<ll!l,\le$~rllblei AOW€iVer, tl\at 

,the law officer 
the convening 
to remain con­

. the'neces-

~!l~'lll'l.~r:'lief()re' the 'court 
ji~f!ll$ld(!r~d.. A Il).(;!itlber 

.inflJI.enc1ed by 
~'Cl'11I!,"tl~ltllr'ac;ter ,erservice 

the evidence. 
;.mg~~er.);)e~:Ore tl\e court; 
l~~!'Si',!lot 'properlY"i\! 'evi-

~, 



tion of these precepts where there has been a 
timely 7 objection, creates a presumption " of 
prejudice which must be rebutted by a contrary 
showing on the record of trial. 9 

D. Exhibits. As a general rule, it is within 
the discretion of the law officer as to 'what 
exhibits may btl taken into the deIiberatio~ 
room,loCertain exhibits, however, that would 
tend to receive undue weight from the members 
are excluded from the deliberation room. Thus 
a transcript of a witness's testimony in the'. 
form of a stipulation,l1 or reduced to a deposi­
tion,I' may not be retained·,by the .members .. 

c. Member's notes. 'Aswith the m<:>re en7. 
lightened, recent Federal practise, it is With.f~' 
the law officer's discretiori to allow the member 
to retain any ndUl~ which' he may have maile 
during the triaJ.1" 

d. Member's "knowled,ge of·'humwn natwrB 
and the way of the. world."" 

, .' " 'i_" ." , , 

. In' wei~hiJUr .. tl).e, e"id~l\ce'l!'member i~ , 
'. eXPllcted J~utijize his cOmlnon sense and. 

his knowledge of Humll.n n!lture and Of the' 
ways c;>f the world.' .• 

Since thE! preceding .subpa~agraph Of the Man-
. \lal" .restricts an ind!vidualmember's· consid­
eration of the evidence. tothat "prQ'PerIy before 
thecourtasa whole"; . [emphasis supplied] it 
must be .assumed that in utHizinghis common 
knowledge' and experience the m~mbershould 

, ).,' \ ' . 

': ·~P.ntte4\ ~ta~ v., ,Wolle, 8,_~USCl4'4 2~7 .. 124 iOMR 1S7, ,U\llm: 
,,Defenss counsel knew of a member's unauthorlzea view of th, seene 
ot the orlme'. before the completion of the trial j "h&' Was eatOppiKl 
from assertln" the ,eh'o~ after the sentence. 

S United States :v.~~'\V~J)I).\8,._;UIi1.QMA:; '1,O,;J2~I,OM:Jl. 294 ;(1:916),. , 

• S",P"'tW\}I,!\",}y,,&'n1."I,Jl.W\O~~ ~«~. 20, 9MIlo ~8'. (19"'. 

'" s~ t!~'!tpd. stanMi, I!liWIO~) lIff~lo!h?~G. ,~1, ?*R~(1D'8'). 
, ll,A.Ol.i' 14'102, $ohntltt, $6 OMR 8~2 (1968), Q~ere:,l48Y 8 stlpu­
latltJ'n ot':f,ild'I:-b~t:l,!jUJn'it41'1?,~1J{Je.q,t, 'li,t -';,P' fnf.dl;2· 

~ Vn'Ud .s ..... V' .. ~ltW;illiO."'$IDJi!.\..t\"a!lr'OIlR1Ilb 'O'olM. 
"S'~tb, ~"I,I.!>t <\I~otlm\i,{j"'~Il17tJijl\91\lJ11o'lf'1U 'MMR 

959 (19"). at !".9.6~ i .¢I\rm,~ .. ll 1119'"'...801 ... 19.1)111\.8'8. 
Tbe case' points IOU't!' die' eldoU4r" exlllMlonL'iftJ. YU\~ W-W'\}lU6d"\hi the 
lII'te,.o, of· th, '$.'01"'$,. W~Il8d'lIl!I.*'VflElta~ G,I~o1lll>anY. 
816 F2d 884 (7th OIr. 1968)." !'., .. e!>lt9b 
~4MCM, 1911, para. 74a(2) • .-

1\~51d,lP~;~a.,:7~'ll)i. : ',J"J'" _'-1, :,tJH 1.t~·r~-'t5'M airlT 
~o~~~~~~~P~. ,,~,u~~~ . +:~ ': '~j ~~fed~"H'~'1 n~'~, ~~'9J' 8·.rMf· 
.• " ,MOM., , •• ,;:0,;'".. 8~b\I' DeW' 'M' ' .. I .. Il ... f.;"i!o'JiWi_~ .. 1 

,~II!n •• , ,o,.I'lI~'" .!!U\ \' •. ,U ~It,d ,s,a"" ,v ".~I«!~?''''II,80jlflA~¥ft. <sli8. 82>CMR'858 (1962 .,r"., , . , '< .'1'1",._,>.,,,, 

1'..flte JjA~ Pam 27-:-1'12. "Evldellce" (i962). p. 2'71$. 
; ~ " 
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not be entitled to rely on expertise or knowl­
edge of facts not shared by the other members 
and the military community as a wjhole.16 To, 
allow a contrary practise would be to thwart' 
the challenging practise,'7 as well as the rules 
pertaining to the admissibility of evidence.'" 

Illustrative Case 
A,QM 17059, Reye8, 30 CMR 777. (1960) 

Relevant to oile of the charges against the 
, accused: was proof that he intentionally inter-
fered with the mission of SAC aircraft-a 
"hi~y elassified Imlllttev. , The record of trial 
,indicated, .that .. the members of the court-but 
. not. the,lc;l.l;l~nse,co,unselol! ·accUsed, were aware 
oUhe.: ak\Waft~!li.stat1ilS' 1\I1d, mission. 

:' " ' ." 

bpiinjon.\l6.()livr~tion disapproved. Court mem­
lJer~ are' "I~xp~ct~a to use their common sense 
and' :kllowlidg~' of humari nature and ways of 
1:he 'world"(MCM, 1951, para. 74a(2) , 1SBa). 
They· are, indeed, permitted and expected to 

; weigh' .the evidence in /ightof' their 'common 
knowledge' of the world, butothis does not per-

: mit them to' apply specialized knOWledge whieh 
,they maY have as the result 'of experierice or 
training. not shared by their class in general. 
, .... This. does not,. for example, mean that ,Air 

',Force·personnel serving as court· members 
must put, aside;their"knowledge of' Air .Force 

. matters generally, nor of their military." spe­
.cialties, aeronautical or otherwise, in weighing 
the evidence . ; ., but they. may not consider 
specillllizedknowledge not avaj.Jable within the 
military .community generally.; In some· cases 
it.may be necessary to.draw this line with some 
nicety, but we have no doubt that. knowledge 
of the mission of the aircraft in this case was 
within. 'the;eJlaIuded·; ;/Welll. ·,'!fhe'· fact that'the 
inifo'rmation ·:was "identided as iTop :Secretand 
was withheld from accused .and his counsel is 
alonj\.~\l1Ji~~~l1t t9; ~*,~lM>,1isl!,,Jhat it ",I\s ,not 
'comm@n,Jon@Me~~ 'under ,any valid, eJltension 
Ut;:t!t~'t~W.rnl:;;Th.~,·!t~~V,W4;'1:' :a,;-~2s of tll~~4. C 
dliert..folllle,rRllei,scheciuled for ,extended missions 
~~t~r.~r,,~~'~~ml1;\!1fi,kno,~I~dg'~, ~nt' Il.t>t 
the ii\:iII1i1 .• I1III$!llons, ;,Of· certaJU aircl'aft 'or 

'lfl'lH1ItMI1 l-n Yff.!):1 ". ,~"1;' ,. ,':1, 
{)11; '''I a:s~ -(.lrt,,'P ','I 1>,':;">,'" l, ':;" " J'< 

,(",6i.,IIJ.//ilOI/!!,e,.ehwndbooJo. The Court of Military 
Appeals has p",ohibi~ed the 'u$e oftheMlitilial 
for Courts-Martial for the stated reas,<:>ll i thll.t 
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'It con~ains inaccuracies of Jaw" as well aa'ilIlwe­
ly administrative, policies that haY8;"n!llt 'placee 
in the inembers~ deUbevati@IISbe\laiil$e th,$y:,te'Od 

to influe:~~ce;~u~n~la~W~f~U~ll~Y~"~~~:~~~:;~~~~ mentof 
enforced by the III]lPIlC'lIl>:ron 

prejudice" :rlile ;,tliat I~l~'~~~::~~~ 
been used; /1lhi cIHie' v. 

regard td tIlei~i'e!x~ts~~&~it~'C'i\f~' 5i§ia~~ It w()uld: 

pemissible' 'th" 
sort Of pro'c~,~~tltl' ,If, ~~~)~~ 

, all)<?u~;~~':':~ '\~(~~~:~:~~[i;~m~~ .. tl\P~gi,;JUlry" 
js.lln"lIlql9~t ',. " ,,111 mHi­
,tarlL, practise, , sii'!.cjl a ,unaljimol1~ i V(),te pf, ,IIC­
quittal is not necessary. In th~ rare c~e, wi)~re 
the death sentence is mandll.tory-" 'all m,embers 

1.9 United" St;ates, v,, ;R1neharb) ,8_: USC,MA: 402. 24 CM.R "21~ , (1957). 
This~ decis(on al1o~9d the pr'esident of a special <lourtf.~artial to use 
tit\'! -Manual in 'op~n court. ,". "" '" t, ',- . 

20iUnited $ta~' v. 'Dohbs, ,-11 V~p¥A? 'Z28. '2Y" O~J\',,1.~i.(1960) ~ 
21 This, wu Bu"a'esetd In Dob~" suprjJ:, note)20. ~t -'was 

fdll~wed' 17669, Jiufortl;, -Sf: 'OM1\\ -:686,': '('l'9'da J' ,:-.- pJi.' :d6'fl.led 
81 : .... ' ,,;, "1' t I.,' '-;"":-"':" .<,.',.'::,',:,;;,<, : 

\;pbaetltioi).apIElItp,,givetheijJlembel's a copy of the 
b'PIlO,QIMWi:mt)fI,lIlide: ,;in<appen~ 81\ to the Manual 
b~'ih1&lhtcmMllh(ellV()l'S btl;v\l IIbeen corrected. If 

"Qf 1fui~, l1eviewing'lIu-

'I:h 

~·;h~f'{';f~. ',,'_,,i- '~,:.: ;,,:).,,"'- ' ;' 

hIhWi'c:tiCm,!'; 'J;w!let~~'hb~e\i~r, 
~,e!:)timc:e 'ffitJreL'$" ,iI'; p~~~~~sib1e 

pu~ti:sJttile'il\:i 'it'l~thirtln~~a:1~~li:a-
im]prl:i\Bl1lmE!n' .t,,',' onlY ;If·;t~o>lthlrds 

• vote'js' ne'cellsBlry::for cot1vic'tio!\.27':"'~" :,s I", ' 
:'\ 



to relate to the 'test for the'legaisufficiencyof 
the original allegation,)s4 (1), is the accused 
adequately apprised' of what he must ,defend 
against? and (2) is the allegation, together 
with the record Of trial, sufficient to protect the 
accused against another trial for the same 
offense? 

In determining the legal validity of a substi­
tuted word in the finding, probably the first 

, horn of the test should be given the most im­
portance, because the express words of 'the vel'­

'dict, together with the' record of trial, would 
satisfy the second requirement and ,protect the 
accused against double jeopardy. Thus the 
words of the original specification should warn 
the, ,accused of the posslbility that' he may 
,properly be f01.\nd guilty, ,of the sUbstituted 
wprds, Otllerwise his defense could be preju­
diced, despite hJs a'yVareness of tile existence 
of available eviden,ce.in support of" the, sub­
stitutions. Also, to permit the court-martial to 
find, an offense. not fah,'ly .inclUded within the 
original specification, would in effect allow a 
dOllble, arl'ajgt))Jlent, pr.eteNllit ,the safeguards 
of sworn ,charges,an Article 82 investigation; 
apretrjal..advice, and. a personal ,referral of 
tlje ditf~rent charge to the cOllveningauthority. 
Put allother way, if the,. ,prosecution cannot 
amend the specification after, receipt of evi­

,denc,e to allege a different, ,ojl'ense, then the 
court-mart~al shQuld no,t be allowed to do the 
same thing by verdict.8' 

Illu8trative Case~ (li'ataiVariance) 
",' Ufl,it~dState8 V. B08well, 8 USeMA 195, 
", ' '.; ; '28, CMR869 (i9(7) , 

,'·'TM' 'lic~J~ep\: ~l~Med ,ll<!t . Il,tillty , to ach~rge 
of de$el'tl~hfi'om lidis~illllnai'Y barracks, testi-

" ! ',(lnrr;\ 0:1 i;),'~.i~ pr11, . ,''', 
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fying that he thought he had been discharged 
and thus was no longer in the Army. Although 
the law officer's instructions defined desertion 
and the lesser included offense of AWOL as 
the only offenses before the court-martial, the 
members of the court, in open court, initially 
fOund the ,accused "Of the Specification, Charge 
I, Not Guilty, but guilty of a violation of .Arti­
cle,915." At thi,s point the, law oflicer interrupted 
the. presid,ent'sannouncement to advise the 
members that escape fromconnnement (Article 
96) was not a I~Bserinclll~~ offense of deser­
tion, but, thtA WOL ~I\S. He ~ir,ec.ted the court 
to reconsid~r its verdict, informi!lg ,the mem­
b~rs tAat t~. initial announcement acquitted 
the IIceusedo£' desertion, b\lt ,that the members 
c,ouldstill 'consid\lr ,the offense of AWOL. The 
cou1'1:' members/disagreed with the law officer 
ontheqnestton :ofvariance, and at the latter's 
suggestion in,voked thet\,rovisions of paragraph 
5/5 ·S8 of the Mahdal/snbmitting the question of 
variance 'to 'theeonvening authority. This offi­
ciitlijfreed with the law officer, so the members 
agaih "deliberated, ' bringing 'ina verdict of 
gullt1'of AWOL. 
bPi~ib~:·Conviction set aside. 

TUrning to the announcement of the 
findings, one thing stands ollt with unmis­
takabl~ clarity, namely, the findings ini. 
tlally announced were the findings actually 
,determined by the court. Two questions 
are thus raised: (1) Is escape from con­
finement an offense lesser included within 
desertion 1 and (2) if it is not,did the 
original findings constitute an acquittal 'of 
,the offense charged and of its lesser of­
fense, absence' without leave l' ThE! first 
question must be ,answered in the 'negative, ' 
and'the' second in the affirmative. 

1:, .\. ,.),,; ,; 

To ,p,roye an ,escaJ,le, "",i!l!"ViO"I,",t,i"on of Arti-
,cle 915,lt"must lle".sl1-A'rol. 'tlJ.ltt;'the accused 

. it" ~MilpIMIl4.",in"laW~91 !,confinement. . . . 
'''!' Wh'I1~' '~.lip,h~.:"vi'di\\'n'ee'~'llElllrs "pon the ac,-
;:~;~~~~:l'ii~;:~Q:~bs~t,hims;)f or rillne:in 
::f~:j, ~t~,1,lt~1!!\~,!1t, \'II!~th, .o~~~~.. ',' it'is no~ an 
'~~lPlI'l!f.,Q'~e"ieneral proof reqUlred 
'In ~'deslll'tton~'Nor, aside from any question 

':::,~t.a:\t.~';fl,Qf~¥;illi, the aUegationsin tile Spelli­
"',,,.fteaJtliol'l':'state' the'! offense 'OD "escape ••. ', 
".'I_a'~\ti~~ll'er froliithll s~aP!dPoirit of alii!-

,g9ibionln6r;,from the standpoint of,.proof, 
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is escape .from .confinemeIl1na:Jesser''Gffense· 
incIUded,·Within· thedeSel1tion'charge;'" '''' . 
. , As !far' II's"'the sllcifflli" IJ.tiWt!I'6'tI"l!s·,cbil­

cerned, the cou·t't;!.mat\iIa:T·"l'o'lfiit¥th'e\A'ec'l!~e'd 
nel (uiltyibf' 'W'e' lipedFft1iaflb'II!}J6~fj<tll.e 

. chargeAt:is fwell~s'ettl\l'a.'ithaN:~q(iflffl!qtB!r'8. 
, . genera:I'Wfdi'i!t''6!f'iIt!!i@1 dff~~"le~a'ew Is 

also aeqlilttll.1 ic'f '!!VI!~;le~$~1i"3ift!\\.~eH~Jes­
sll'l'ilyilleluaedlW'itlffb,t!¥ecka'l'~xll~e 
Niel!lenj' 18 l"t)S'l!'16i 'S8')J?jl IliI \l"fS,llll

' 
'S~ti:i 

"672('1'889'). Sitice'Il:Wseli:ciJ;lWi'tliliu~'le'a'V'e 'is 
. 'lesser' dni:!uded' withini "the' !\lI\.1trgej' ;the 
,coutU-martial's'" tindings,'Ji\~ces~art1Y"Te­

"lIulted1in, ;th~accusedls' acqu~tM;PofJ'that 
i effenseas"well'llsof desertioli,True,"the 

court-martial made a further' finding, Iiut 
thllt tindil\g'was1 not embraced wlthin'the 

',chal'glland ciln be' rejected as 'surplusage. 
'St\ttler,v,United States,157US "l!77,' 89L 

. ie(!700,'15SCt 616(1895)', .' . {'i' 

ilji'United States v LQndon, 4 USCMA 
,~O,)5 GMR 90; ,we had befQreu~ a similar 
,situation. The accused was charged' with 

. 'housebreaking and larceny, In'. vio/atioti pf 
Articles 180 and 121, respectively, 'Urii­
form Code of Military Justice, louse § § 
'980 and 921,. After tile court, had deUb-

. erlllted i on ,the fl1'Idingsjit caHedihe law 
"efficerand thl! reporter into the closed ses" 
'sion toasMst ih"l)utting'ttac j\ndln~sl~t9 
prop~r . fOrm:ii·~Wi}P~\!,,~l}llin~ •. ~l,\.ei'liQuh 
acqu~tted, .,theiacC\ls~d;. ;',Qf!,,!,the!,o:!fenses 
charged/.but; foullld,;hlin'JgUilty' o;e,.lI1eiq"lllI1 
. accessory afteri ,. the'. fii'll'1ii"m"WI'dlitt'loilt"iif 
Article 78; Vnlf()firrOo'4'&'ot)~j.,tt~:l~~~ 
tiee,. 10 USC§ 878.;Oli:'ldAJm,~~~~tt,bt~~§~ 
tindmgs, the 'law' officer re0penea'thll'/'Murt, 
He' again instrnctedthei1Cl>u:l't'fflefttBil'rs 'on 
the legal alternative .findings) lth.~d40Uld 
make because it appeal1edtQ him that tll:ey 
. had ... not , understood, his ~r~~i~wiJ~PAl1c­
tions .. the ~ourt retired f9r ;(1If,th~r"cl,~'ilpn 
er~:tionSt ' .;,' ~q 

When, the .coulltreopened\it, anholinhed 
, that it·halilfoundthe aocusednotguilty:b1! 
,housebrllaOOg;. IbtltguHty i 6f larcenyr"N>6 
melitiaill w,asi'lna'lie 'ini,the /announcemen'1! 

, of theq)ffet'lse' of ,an aacessO'rY afteri,the 
,fa<lt; On i appeaL tb Ithls, Qourt" the'Moused 

, i cDntendedtll>8it:.thedllsed'fsession1dtsllloimre 
, to' ~he laWraftiilen'lGf Ith:e h\'[Iti!'aHlndings was 

. ofi'tS an-

ifl!~~I~~~;~~~~~:;:'C~~ci~'of our !,i, ,TlYe;'word "correet!Y" 
'ltU'niUal' 'llrinclple 

: the coclrt fncor-
abt:Uli.1 'finding~; .a 

tonl~tie" Is hot 
'oflthe'fih(Hn~rs, OhlytWo 

opinion, we de-
4 US'CMA 8, 

,'j,~.,.: .. ,.i';l<1ii,'.·· . very point. Here, the 
b~the President were 

.' reached· by 'the', :court­
oh'thei accused's 

There was ne errol' in 
tindingsi therefore, 

. as theY' acqUitted the 
Il~~,()fI!i~ns,e$ charge'd,theY"could 

~~!::~!:~:'IJ1~OfIU\ I\s :the' illegal 
:cftndi1i'~ co(UCibe 

1tfe'd\;,"J:illt"only forth~ .p~~dse' of 
. the' formal an-

absence Ofsuchractlan, 
the ' 'part of 
'V,' , sta'.tes, 

<.,' , 
'Uiltted 



Judge Latimer ,dissented" citing . Abbott 
Criminal ''1irial .. P'I'actice (4th edition), section 
740;. page S06fp;t!,the proposition,thataciviJian 
judge can direct ajury to're'consider an illegal 
verdict. : 

Uf!,itedStat~8 v., Nedeau, . 
7, USCMA 718, 

23 CMR 182 (1957) 

The specification 'charged the accused with 
stealing many' specified artiCles of· food, prop­
erty of Mrs. A: <!fa totalivalue of $49:80, The 
evidence at·the,irialcou)d''notestiibli$h the 
theft of these pai'tlcUlarftemsalthough I.t was 
established that the'acc\lsedwas seen :pa'$sing 
out hldetermined Itert1{offood through the 
basement .window . of' the' restauranf 'he had 
entered for the"pilrpqse'ofeating, In its verdict 
the court'martiiaJ:,b~l:~xceIitfons; expressly ac­
quitted accused'o(ilfeiiHtig'the preciseWalleged 
foodstuffs, but' cOrlVrcteft 'him of the substituted 
words "foods1;ilffiv of ~"value of $49.8001' less 
but more, th~k $2d:oo'," , 

, > " I,,' 

Opinio,n; . " . . 
The court-martial apparently believed 

that. :the accused had. 'stolen lIOmething 
which. they chose to characterize as "food­
'stuffs" having.a value of more than $20,00 
but less than $49.80.A.Ithough we recog­
nize .the . soundness of the rule which .per­
mits tbcisCourt to look to the record as a 
wholllto determine the intent oithe court­
martial '. respect ,to; the. anno.uncement 
Of;'tlI!lit:fi.nl~it)gs" .. ,uchrule'would appeal' to 
: be. 

;i'liIg~i 
. ,n,atWie 

W!;J.ere· thean·nounce­
.01'· mil11ellding, 

the find- . 
'clUmgedthe 

cation constitutes a findihg'that the' ac­
cused is not guHtyof what is alleged In'the 
eXcepted language. In discussing the effect 
of exceptions on the· court's filldings, Col- . 
onel Winthrop, in his classic work, on 
military law, says:: "If so much has /leen 
excepted as not to leav.eenough to constie 
tute the specinc offence alleged, ' •.. or if 
tl;le . effe~t .of. the exception: has. beell to 
cause the. specificlltjon to descril;>e anot/ler 
and quite distinf.!t Qffellce frOlll that desig-

· /lated li>y.the: oharge,-a. Hn(llng of guilty 
· upon tpe c1:tl\rg~, ,can' nQ,tbe ,sustained." 
W:in,t/lrop, .. ¥ilit/1lfy;LaV\' ,and,Precedents, 

t ;ld ed, 19,20, Rellri!l,t, page.l\80. 
'Ilt ...- ! * '/-.-.1';.' III ' .' i '_III * 

/, It l'ol1oWsr~61\1 the fotegoing that the 
'exce~tio'!1siaritrsilosti~utions in the speclfi-

. '~iWbl{utiaer conSideration were invalid in 
'that .the subject matt~1' of the findings js 

· :atvariance with the specific subject matter 
Qharged in' the specification upon which 

··the accused was arraigned andtried.A,c­
cOrdingly; . the decision of the board of 

.<l'eview is reversed and the charges are 
dismissed. 

'.Note. 'There- is no indicati6n in the opinion in -Nedeau 
thAt lllOre than one .eparate offense of larceny was 
committef\; the record of trial would have Protected 
a.ccused" therefore, f;rqm', being. tri~d again. ~ut one 
of the elements of proof of the offense Of larceny is 
the' Identiflcatlon of the properl~ stolen, and apparently 
th~·eourt 6£ Military'Appeals believed that here the 
a.ccused may have' been : misled· in: his Cleiellse.'- Quaere: 
W,ould Q"'ahallge ;gf s'W,aling. foodstuff's- "of 80me value" 
have ~ith~tood a mO,tiQn tQ.)l\ake more deflIlit~? ;Would 
such. a )/erdi.et,_ 011 th~, original, allegati()n in N.edeau 
have beenullheld?" . . " 

lllust1'(I!tive·Gase,(N4)nfataJ. ;V;alli:l!:nceJ 
Unitedfi~te8' V. [io,Pftl USCMA 584, 

'., ; Ii CJ}:IIR .l~.( 1>9(50)' 

}ITll:er<acctl.'s.·· e~;;lti!da'd\a$ .. , .. !tltit'.·,':gi:lil.t~ 'to. a c.harge. 
o~~'gra"\a~ '$sa¥iltl!~ iIi' 'Sl>licifi~ time and 
piltilii';ji!tporutl'Hm18t1'll ,V, ,a 'Koreaninal~"'; The 

, t~II!$~~IU1'ies\ ,was'unable to ap­
,JI)~~)M'dttlhlir'pl!OSeelltion's evidence 
~ __ *_IIllil_oo.Op.clus(velw',thename of 
'h~~,,*dh(j)M~h' ltidtdshow Jris, exact .de­
_~k.l\t«ilig. ,the factthat';he had 
'&~I~(S1lott&a. lrair.ln ·.its .finding the 
(lIil.U~I!S.Jdd~l"tht!l'!Widr.ds·! "Han ,Sllln,V",:'.sub­
lI1!t~1#t11llfe!lS'flil1a"an unkn:0:wn'·'. I,' I' ' 



Opi'nion,[Judges Quinn, Bresman aindLatimerj 
Conviction 'affirmed : "f"" ,'; 

... The only question is whether .the" 
"nature or identity" of the i o1l!llni!e'WIi~/l 
changed. Or, to put it in th,e we:t'd~,~$~d,ln 
the ,certified issue, did the chal\g~4JiI'It~h~!t 
specificlltioll bring about a fatal i N~ifJ>j}.~\!W(\ 
We, think not. "",1'",11 0J\j·(~i( 

It is certainly true that" at ia'tihl~!ip.llflheii 
,develop~entof the commbn'lIlW!l\~~'" 
emphasIs was placediby the'CQl1I1t8!~:Iltflllito 
use of precise and teclu\licalJ langu$JI1i <in l: 
both indictments alld, vetfdi!ltslf'/A$~81l1'~ .. ttIImli 
of this elevation of ,fol.ttnl"oiY'el!!lswb&11M'lo"IJJ 

,the doctrine iof"YaJ!iane\!l/I!lC4;~M~~l\:.d,li 
strictly applied. See",StAteitN' i!lliWiinltHII.'l',··, 
Wash 395, 1~LRS&4"fl1odaY,bl/l!el!Jlri"thei 
rule is otherwistl. ·T)l'lH~"is~ftl~1l!SII,.,m~ch 
concerned, with i:thQtJ"WJllld.su!led,lIlbwith : 
elemen,taJ, ¢Ollc~ts ,)oj);,justice.' iIt"is.uni~ 
versalliY :helll:' th.at;'II1.)VarianllEl is, not, ,fatal 
unless it, QPerlltes,to'sui;lstalltlaUy lll:ej udice 
the, r\g4ts,iottne ,acoused., .... In assessing 
the tllement, ofprej,udlce, . the Federal 
courts have adhered to a dual test: (1) 
has the accused been misled to the extent 
'that he 4as' been unable adequately to pre­
pare for trial,and (2) is the accused fully 
protected against another prosecution for 
the same offense? " 

It is extremely doubtful whether, under 
the circumstances of cases of this type in 
Korea, the ass!lnant will knoW-the name 
of his victim. That fact is, therefore, of 
little consequence and it is difficult to see 
how a failure to name ally particular'pet-

, Son 'could have prejUdiced the accused in 
the preparation 'of his defense. 

Turning to the second branch oithe 
test of prejudice, we find no merit in the 

, suggestioJ.l', tnat "this accused is not ade-
, q\la4l1y,prQte\l~~d against a second trial for 
the S,I;IW~')!lffellse. In"ass~ssing the prol>a­
bilitielu)t"cj.o,~l;lle jQQPardy under this test",. 
weJIl!~1j.q.I,\'l1jl,~LiW.ta~e 1;he allegations of 
the )iR~<;~fio~~iP~l;tPgether. with the.,evi •. 
d~n~e>.\l~ .. ~~C.'?fdll ~ '11.,;lll'Yiev.: o~thespe., 

.' clflclty .. ?t;lllllmtl()t" th!\.jdllscl'J,llt\On of the' 

'::1!1'MCM;el~~1~;~1.:fa.~B5!'J ::'ul~ :"".1" ',;it', ',' I~I 
.. Unl\o~ 'lIlatj;)v~~~~gl." ~iJUSOMA ';W~ 'OMU' •• ' (wi6. 
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;.person ,assaulted, the. location and time of 
'f! ,1I;he in:oident, and ,the. nature of the injuries, 

,·,i .litlllB ,Mtwlt:i'to';lDerc'eive wherein theac~ 
'liJ,tll.§iecbilwo~d"b:lWei a,ny\idifficuJty through i 

, ·record· 
,prosecution 

'" ?ntire!~;j:~~i~it.~~~ti~;~~,; 
sltuatlOn.s. Because 

requires assessment t~'r;~(~l~~~~~~~f' specjffcation,. ai).!1 a)1 the ~ '. 
obvious that each decision on t~~::~~~~~{~~l 
of variance must depeild to 11:.1 
upon the facts of . '. 
find '!io real disalife~inen.t in' . 
boaI'd of review decisions upon 
mental, ~ule)f ~n,d ~est f9r,.f~tal val'iarte~.· 
However; insofar as:"any .ofthose decisions 
ll);B:r indi9"tea ,,Ill~re$trict application pf 
the rule, ,tliap. ,js ,:set, forth. here, . we must 
!n~icB:te ..... q~!t~;,:~l~~IY'<?ur~isagreement 
wlth"that,jr,at!oil.'Q.le:,W,e,.percelve no neces­
sitY,'f?,r, f~~I)~~~~'1.~,!!~weight toforIpial" 
deVIMW.li')!",wlil~l/rJ~~ (ljlite apparllnt from 
the record .that 'tlhe accused was in no way 
.11rejl!,\i,i~~~,'I£~f~1l~;":r.ti'\l l:Ijlestion certlf!ed . 

-is answerecIDJinvillie' negative. .. . 
.!,j,;~''''''-;/('(',',i'! ,,<." I, ;" ' 

. d.:r.tt/,~~~j,i'~;'IIt(~1 variance: vyp.eJi the 
court"members,i,beIieve that an, offense different 
from t!l~lIJl\'ll~~~LIfii'~ ,been proved, the ,Mll.n­
u. a.l ...•. 'l?urports;t.oo:.Qa.u<?w.t .. h.emte seek. th.e. ad. v. iC. e 
'or;:'tl).(l:~l\ftI{~mHl:;~llt!t?rity _ who ml}i(if he 
a!rree$)b;~Waw,.the ,specification .from trial 
.~t':;'(1#J~iit~~~~i"i~4'ectthe ~dal. tgproc~iid 
"O~,\:t~+~t.·~@al:;~.JI)e ... Ci'fi. clI:tion. This .yrocedure, 
~~(jV,j~m~~llq oy~ri',uled . on tlie gro;>unds 
'!lIbiriA\~"'\tmpl(4"!~(lhalc and injudicious" and is 
::)qmt!1&~~'.~4eh~~press,1I\1\guage ,of. Article 
'5~i"~~~~~f1~~,sli!rit of :the 'lJnifg~M'904e 
.~~~~l)\II1lP@$fiBf,ll,1W which It was enacted.~(.8 
:\\!.t~ .. · , .!IY{~~~~~f~I.'~~~;~h~ Court, of' MJ.li~iq·y 
AI!~e;rs;bel;eveB that the" question ,of,whllit of-

",i' •. - .' 
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fenses .legally may be found· by substitutions is 
an· interlocutory question to be decided finally 
by the law officer. Under 1!he rationale, if he is 
wrong in ruling that an offense. (found by sub­
stitutions) is at fatal variance ,with thespeci­
fications, the accused ,would be entitled to a 
rehearing with proper instructions-or at the 
worst an affirmance of the lesser included of­
fense." Only inthe case of an outright acquittal 
would the accuseB enjoy a windfalJ.But if he 
may also escape conviction by the' law officer's 
final but erroneous ruling on an evidentiary 
question, there seems no' greater compelling 
reason why this. possibility should militate 
against the law officer's authority to lnakefinal 
rulings on the question of fatal variance; If, on 
theother.hand,he shoultl rIde, erroneously, that 

$(j See AC:M 12672, ,I(tn,. 22 OldR 86,6 (19li6) \ On ,8 charle at 
larceny the iaw o.fII.eer 81',r6neousl;- advlsl!d the members th",t wrong. 
luI, approl,ll'iatlon W&IJ not a;'llermisslble fl:ndlne and·,the accuIJed 
~as, conv:l:cwd of _Iarcerif. The _~o~rd of reyiew approved only the 
conviction of 'wroi1a:~] "approprl8.tlon~ despite lack of Instructions 
on this offense. This' pra<ltlso !wal sanctioned -when the proof ot the 
lesser ofJ'ense, ;18 oVfl'Whehnt~~ 'U~*ed Sta~ v •. .Bquex, 2 U,SCMA 
~06. 8 CMR 106 (l,91l8); 01. Unlted'States v. Mo:r&'a~. 8 UaeMA 
6/59, 25 QMR 168 <l9SS); In· _view' o:ftbe change of appellate; judaea 
the prcactlse ,.hiay be, ra,xamlned. 

40 Unles", It ~e beld' a decision hased on a pure leaal question that Is 
reviewable. 'by the-·',oohvenlua authority at'the instance of the Gov-
ert:lment, See -MOM, ,.1951, para. 671. , 

41 But Bee OM 2'91186, Barnes, 22 cMR 489 (1~1S6) I Accused was 
cbaraed wfth AWOL' ,from unit A. He was found aunty, bY,'substl­
'tutiona of AWOL f.rom ,unit B. a fatal variance • .Defense counsel 
then ~ade' a motion "In bar _of lenience"., Before tq~ Ia:w officer 
could,:rule; he obeYed -the 8uaaeetlon o'f the members that paraaraph 
1515 ,of, ,*18-' Manual; be Invoked.', <ae- then acceded to the resultina 
direction of the convenlna, authorlt;v that tbe tr,lal proc,eed to sen­
tencing. ' Opinion f The law', O'fficer abdicated' his duty In faOlng to 
rule on the ~Qtlonl' , 

tlUnlted States :v. Nalh, IS USeMA ISISO. ',18 QMR 174 (,1958). 
oplniOlri by-'.'Judir~ Latlft{e~. J'ud,e Quinn concurrlnlr.', lIn a aeparate 
concumrur ,opin,ion Jud," ,Bri)8n1an would have required only more 
than of the members to vote' lor reconsideration of a 

itil'8. ' 
'or the 

.dopte4 In DA. P~un 2.J ... 9. "The 
, O:fBcl.lly bas' I),*,n rejected by the 

(",(~,j&!'~.:$.!~.n~~8 OMR:- 7,715 U9t19J )',' and by 'the 

,the, pr~ence 
-and '; • '~'the 
presenoe ,of •••. " •• , .•• 
counsel for ~l"''''~ 12' USOIIA 8.' c=- .'c.-,:r. 
of <l1'ed,_ R. Crfm. P •• # ,in 
Olr. ,1962). 

", '4t ,l1nlted Statei'~~'vi' i~f~~~rr~.~l!~~:~i~~~i~ AOM,' 9l~tl , . 
lii,dally bave 
Often';" ,tb~ have " 
mar, atUi'l~rtt, the ll:r,e,oiJIe,,: fftJ,lMtftu«!,ll 'in -- ~orm.I, . correet leaal p.tllanoe: 
USOMiI:'c' .. ;'2G .0Mit @' '(m8), 

a fatal variance does not exist and the accused 
is improperly convicted of the substituted find­
ings, then the accused has an appellate remedy 
which would result in outright acquittal. 

A similar problernarises where the court 
members finally announce a finding of guilty 
by substitutions; and then the question is raised 
for the first time as, for example, by a motion 
to dIsmiss the substituted findings because of 
an . asserted fatal variance. Hllre, if the law 
officer grants such amotion he must in effect 
also set aside the finding and enter a finding of 
not 'guilty. In such a case it is doubtful that 
tne ,Government could appeal the action of the 
law:bfficell;4P But if ·'.the ·,1aw 'officer were pre­
crUdeddifom ruling 'On such a ;'question, after 
annOl.lnaeDlent .of;the·.findings, the accused 
would,stHl'have an appellate 'remedy. To sum 
up :,ibe£ore,the 8;nnounced findings it would 
seem that' 'the law officer should rule on ques­
tionsof,·variance as part of his instructional 
duties': .. after'.findings; however, the rights of 
bo.th'pallties would be more equitably protected 
by allowing appellate authorities to dispose of 
the question.4• 

3. Num/!er I)f ballots. The verdict is fixed in 
the first ballot, ul1less a majority. of. the mem­
bers vote .. for reconsiqeration and another bal­
lot.42 While this procedure differs from, civilian 
practise, it must be remembered that .. in the 
military tnere is no requirement (except for an 
offense where the death penalty is mandatory) 
that all themenibers ·concur in the verdl(:t. It 
has been suggested that the. law officer need 
giVe such an instructioI) on balloting, only when 
requestEiq.48 It would s~em, howevl!~', that since 
the members no limger have access to .. the Man­
ual or legal a'uthorlties,44 that such an instruc­
tion should''belriven ~ua sponte.' 

, J j ;: P'_' ;;:.': :-'"f. 'J i 

4ih~llftiCfPJl;tl\lMilly:;itw 'o$l:eriTne Clode 
Pl'e. _~l~l.W ',,~~. ; ~~JlI.,@;'I/!;W.I,6. iffl ,'certoenter the 
\lelijt,~~~1ii\.i 11f~~?~6n~ethe members have 
~~.' .'.'. ij~m. ~"\1.\1.~. eit.4lie'f(tf~('flll.e s(j)e pu. rpQae of as­
.f/i.!ti.~~~~is'li;n"puttin&' their findings in 
M~ll!i\lfi.ltlff'~hls()tlime any colloquies' be-
1i»"~tJ!Ii.itew"l5~er; and themembers.are for­
W\il~'l!lt~ilPti'~o:n'.'tlie· eXpresS"subject' 'of .the 
tQ.\'IiliII'Q.Ii·lllh~ jindings.4• Indeed, if the subject of 
\lq.ny~r$fl.HQll"strays from this.r~~trtctedarea, 
,~.liuI'<il?tY,$l\lII1lentby thereCOlld pf, trial', must 



showthat'ithe accusedhas,uot beenprejqdksdi i 
by the e1'r,oll.'" If "the:.law'officer ,believes, that) 
themembers(ne~(l>furthel!, instructions (as(for" 
example when a fatal variance has beell,"an" 
nounced to h~m in theiclosed' session) he' should, 
leaveAheclosed session and givehisi tnstruc., 
tiona in open" oourt, in the'presence of aU 
parties.'" Such ,procedure enables, the counsel 
to object to any improper instructions, lngiv­
ing these instructions the law officer should be 
careful not to, coerce a verdict~. ' 

In view of the danger of error by the law 
officer's presence in closed session, if appears 
better practise to provide the members with an 
exhibit in the form of a "fmding work-sheet", 
which together with open court instructions as 
to its use ,can provide the meln:bI)ts'adequate 
guidance and obviate the l~w offi~er'sappear­
ance in Closed session., As futther insUrance 
against an illegal veJ,'dictol" variance the law 
officer may examine' the'" executed "finding 
work-sheet" before oraL anllou)1cementof the 
verdict in 'open court",couIlile], may 'not ,see this 
exhibit until final aimouncelMnt of the, ver­
dict.G• If, on examining the exhibit the law 
officer observ,es an error, he may then--'"as in 
the case when he noted tqe ,error inclosed 
session-give additional ,instructions to the 
members and direct them to retite and recon­
sider their verdict. 

The basis for this procedure is the interpreta­
tion, by th,eCourt of M;jJitary Appeals,pf the 
wording of the Manual: '51 " 

.- " I ' . 

A ,finding of ,notguUty res!)lts, as to any 
specification or charge ,if po <il~her valid 

Sectioll I;\\ 
10 Gen,eral. As soon, as d' ete, ,t,1 ini'l1eoI'Wl',CI,\l~l!.tl' 

sessioh,i the iftndings '(\fgUilty , 'to :1lIt1!' 'l!Wal 
and 'Speciffc~otrsw'HiJje: n1~tJe' '" l"'~."'''''' 

, :,l.~L ~)~n)!(,;,,'l, . :"71:r.,:r\;.:il.l'~~j 
. j't ;,:;,1 ::;.:~~}l(j.l 

a. Obtalnillg 

court, isnot,,,obliged e~~~~:!~h~t~~;~~ 
evidence '"il tltr' od\lced bit ·t, 
evidence .appears ~'9~!a~:~~ 
determinati@u of tl 
not satisfied that it has 
admissible evidence . . . 
appropriate action with II 

available additional evidence." 
plied] 

The word "court'" i'l1' the foregoing. ,ciMtion 
has. been constr)ied ,to,m.e!ln the, meqib~~~::~M . 
have the unrestricted l'i'li'ltt, to call for ,fnr~her 
evidence. 1~'Y.",qmAe~:IJ:I1,l~t honor't4e. i~; . 
quest, to a ruling, on the admissibility 
of the t~t,;1\l\~, ll~ open courtal)-

~~~!~~:~irln~J:l~~~n~lle~.c;l~lf:~or~ifurther evidence court members' 
been held'ni>t t(} 

iDellpi,tfil the implicit­
L1I<l<'"kU" re~~uelst IDlI$t Oil 

~~\:~'8,~, theCaurt . of 
the reque'~t 

:t()~',.addlitio,nal·· evidence' 

'~'$~~~~~~, of concnrring til the vllrdict need 

a .thet\.' privUea'ed piece of 

L:,., ''', , • ~ '\ l 

,'(JSOM-A, 1,82, ,21 CJdR 308' (1968.).; 
'(il$OMA,008. 2310MB 67 (.19&'1);0 ; 

~~!~~§tt1:1;: in, ,ohdliall pl'Qc~dure the o~ .wlthin' , the- discretion 'Qt· th4 
Q.ua(lr.fl'~i:,nQes t~ .. law ufflper" 
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not be unanimous, and ,in order to protect the 
secrecY' of the Individual member1s vote, polling 
of each member's vote Is prohibited." This 
should not, however, prevent the defense from 
ascertaining ·if the minimum required number 
of membe'ra concurred." 

~ •.. Reasons for verdict. Following the old 
practis.e,. the present Manualpul'Ports. t.o iau~. 
thorize the members to include in thll r~~orc;l 
"a statement of the reasons which led to a 

"eM 894980, Connors, 28 cMR 686 (:19ts7): Where aU rn6mbe'rs " 
mUPJt con~1:'-r (see supr,a note 2.6) i th, ru:l~ w~uld be ,dlff~rel1;t~, 

at OM Connors. aupra. note 68 Qua/WfJ: On Q _elmple. uneonwll._ 
cated· case ·the members have' deliberatM 'an fhordlilately long" tiMe: '. 
Has ,the ,de($lse the l'Ilibt to d'tf:!l')bIJie, if the Bullty verdlot: was: 
reaehed -on the first ballot? See Bupra note 42. 

'ell MOM, 1951.' para. 14/(8) wheref~ It i8 provided that such a 
sta.terne,...t 'lJbajJ.. not" be part- ,-of the ftndlnp;' 

01 Sep~r\l'te concurring ~plnfo~ ot ~p.d,e Latim~r_ in United States 
v. Schultz, 8 USeMA 129, 28 C~;R 8$8 (1957) disapproving of' a 
8imilar, Manual ,J)rovlelon '(para. 76o(4)} t\uthorlzlng the court~ 
martial to Irlve reaaone for the aentence. 

6a MOM, 1951, par",. 74d(8), 

Il3 Vn,lt~d" St&t.erJ v. B.psw~lI. 8 'OSOMA 196;. ,28 OlttR 869 09&'7) j 

OM 854611, Te»'sltch. IS CMR 2_12 (1952): The, accuaed was charged 
with" dee:ertlbri, Itll'at~mll:tlnlr to flnd ;the accused aullty bY'excep. 
tiona, l\)1d- :subaijtutlp1l8 of th;e- l~ser in~lud~ pffense r of, failure to 
IrO ,_to his ~pp,otnted pla,ee o~ duty. the, members forgot to aubsti­
tute the worda "without authOrity"; ret!lultlng in the acquittal of the 
acouse<1. 

MUnite<l,St&tes v",Downa, 4 USCM;A 8, Hi CMR ,8 (1954). ,This 
is the accepted Feder~ rule. 'Helms'~. United States, 810 F. 2d 
236 (lSth '(:Ilr. 19(2). 

ell SUpt"(l..- note_ 62. Where, hOWeyeri the defepae of inaanity, has 
been raiaed for the first 'time in' a', contested eaae a,It6". the find_ 
in&'8. the 'ftndfng· of guilty -muat be w-lthdrQwn. Cf. NOM l5a-ol542, 
Andre'\"'_,:' 27, OMR 848 (1~158) •. 

lie See qb. XIV, B!'pa.. ConSider, ,also th~ ,law officer's power to 
defer rtiJhtlr '(urttll' after :fi.ndlngh on mottot.- ~ dismiss. made before 
fin"IO.,;·tl." .. States v. -Strand, 6 'OSeMA ,297,. 20 CMR 1,8' (19515). 

"tl~l~)o<i!~~tI6::~~;~~ l!npl!ea~,I,ol1, of para. ,Wb (4) of ,the M:~n~ 
.t: wbether the pl~a [of guilty] wUl be received 

. '.iV fntel'lb~utory' 'one." Thus, In United State~ 
the of 'Military AI?t>eallJ" held ,tha~ the 

P'::~~:~,~~~~::-, r4<j''''~od' by a member Interfered with 
m the of Ilullty. 

W~~::V:~~~:~~i·;~m 
17 d~-;i-~~~' 
tb~ Federal erhn,es 
the stolen 'property. Dol· .... ".O"'".<\Io. 
supported I)otb 
cow.4 find tbe:aooosed 
The 'jury- ooni-lilted on .. l:/oth ' 
del'6'd,oIFboth:'oharges, -with tt) " 
counsel. It''wlla' the: le,lslatfVe''''nt.~t '; 
Is Involved...,l-an aooused' 'lIb'Oul", n'(1). 

and,' "recelvlnlr'r the stolen Ilo:ods.' ,8..-.' 
USCM'J\< __ -8. 80, OMR 8 U9,60,h''«t :p., Ir, 
qu'estl(hi :'ot 'whether 'ah.--tbe <ItIiM • .-time 
cr!trtii\allY;'UaBle biltb' ,It" ailstatutol'Y ""0.",.1 
a l'4ijlelver of the ttOlen'l'oodj; )", ,," I'" 

.,. 
of 

finding and a statement of the weight given to 
certain evidence," 60 giving· as appropriate in­
stances where the acquittal was based ·on in­
sanity or the statute· of limitations. Such a 
procedure, however, might impinge "on the 
rule that the deliberations' ·of the court-martial . 
should remain inviolate .. "" Its ·present validity 
is doubtful, although never as yet passed upon 
in any: reported case. 

3. Reconsideration of announced verdict. A 
finqing of .not i1lil~y <!!lce announced is final 
and Clll)p.ot bl'l/ec,~nsid~red; ·'neither can the" 
anno\l~<iement .' ~f th.e. purpQ1't\ld finding of 
ghjJ~y ~y exceptions .~ruJ. sub~iitutions which is 
so defectiye. that it acqUlt~ the accused.G'. How­
ever;)<t~~.p~~s,i4e~t's announ~ement does pot 
acc .. ur .. ~te .... 1Y r,~~!lct . the. true wo .. rds of the finllmg 
re.ac.~~(\·RY the. "members in closed session, the 
p~esideJ;i,tlU,q,y, . correct his slip .of the tonglle 
to rt\f\.~.~t ti!.etrue verdict." 

.A fin:ding of guilty, on the other hand, may 
be·.lltlcensidered on thE! court's own motion lit 
any time before the announcement ·of" the sen­
tenee.66 This should be distinguished with the 
law officer's duty to set aside a finding of guilty 
based upon an improvident plea of guilty."· 
However, if the members, ,believe that .a plea is 
impr01l'>1dent, they may have the power to over· 
rule the law officer's determination to the con­
trary." 

4. Inconsistent verdicts. Where the words of 
the findings on separate' specification~, are 
factually inconsistent with each other, or where 
the substituted' findings in a' single specification 
are factually inconsistent with the original 

. specillcation;68 the' findings may be said to be 
JhndilJ.gs de­

j~ almOst . 
. S,upport 

verdict 
legislature' 

~tn!t~il'~~~.)o:~;':n~~~;,~: 
D'i':ii;;i;il~~~s~f 

accused relief 

. .t\rli ll,cc)l~.~~ ot !loa-
tUj,ty .".to, .... tl~e. );m())sllCution,' will· find. a verdict 
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such a' case,' a lIehearing rather than' dismissal 
of'" the'conviotion' would/be. called .. for. This 
seems appropriate, since,' in ,such a case" the 
reason for reversing 'the Inctmsistent convicti@n 
would not be that it was. clearly wrong,or not 
supported by legaUy sufficient evidence but that 
the 'other findings rendered the validity of the 
conviction so plainlY-dubiou8. that punishment 
of the accused should nllt be based thereOn;'1 A " 
rehearing of the conviction-specification, before' 
another court, would clearly remove ·this sht'oud 
of·doubt. 

Whether the court. sIiouidreverse a convic- • 
tion under the circumstances, outlined above is' .' "','" ',I> i" " '(\ 'j an. open que~tion. Cle!\l'ly,: ipconsistency be-
tween . verq~cts of acql!ift~l' and conviction of 
a defendant' at the same' trial. is not groul\ds 
for reversal il\, a, Fe,deraI'.,ijtTY trial.12 Suc4 
inconsistency is he«;tre,yersil;>le error in about 
10 states however'inCiudinir New York and 
California; If Is' Mla nWt reversible in about 15 
states, but it ap.pearsthat a number of these 
have siniply ~6I1bwedthe Federal rule without 
inde~endentexall1ination.18 It has been held 
reversibfe'ln .aFederal ncm..jury trial, on the 
grounds thilfit dIminishes public respect for 

11 Se~ "I1l'PM ,Dote 70. 
b Ibid." ' 
TBSee 'C~ent, supra. note i '10', at 1001~2; 
"See'Untted;States V. :MaYburyJ"27~1' F. ad 899 (2(1 Clr. 1980),. 
ttl In ih& 1It4flbu~' oase, supra 'note 74,' Juda'e Friendly also noted 

that ~" J,upy ~ad tradltlonalb,,:c had ~ sacrosanct funotlon, In protect­In. tli'e "Indfvldual aa'alnst unpopular prosecutions (the Dunn caSe 
Itself "'as ~:Ptohlbltibil. 'oase). wh~reas_tbe jud&'eit",ylnar a case 'WIth­
out a jut)" hall no such tradition. Judare FrlencJly !ound It uns~mly to permit a jU,dte's clearly Irrational ftildlna's to sta;nd' when the:v 
mlarbt.-'~ pr,e,\i.c:Ug1at't~ tA., Jl~c~~d\ ,In-.:vlew of, t,tie difficulties In mtIlt~ }il8:tJ~.~ t'hlo~ ,~ed., ~ ~~~. e,n~tme~t of, ~e __ UCMJ~ and the Court.l.6t' 'Mtllt~,JI)\1,'iI'MSi(tf.'equltnt"warnl'rigs aitalnst the I'.ppeat_ 
an .. <lh>'lGI'ntlj'IOQ1j~'IllI.IItl'i\'fJJ~'4>I9 ~~~')i'!l.ndJY" dl.ou .. lon 
ot Onclln .. bil'; ·m.,; IJ~f, 'to: ,b~".' 'fP~.pn'" ".,d.tI,kt., oouttatinaf.ti.u l f\nJi\iW~ '~tIftIW.t:.rH:) "./.';~ . \ I'~ ,',',,'l . .-':- t· . 

justice, and, that there is no need to tolerate 
possible exercises of leniency by a judge, on the 
findings, .since he is, fully empowered, to exer­
cise leniency or mercy, ,in" imposing· the sen­
tence. N. The same reasoning might well ~pply.to 
courts-martial which, unlike' civilian juries, 
impose the sentence as well as the findillg'S.16 
In addition, it would appear that sOIl).e support 
for the Fed/lr!11 jury-trial. rule derives from 
the appellate Federal courts' practiCe of in­
dulging, inl;l.li .reasona\lle inferences ,favorable 
to the Pfo8e.cution, followjng.any conviction. 
In adGf,iti9n",app!lllate, ,Federal courts are ex­
trem~Iy r,etiq~nt to,.r~vi!lW'. ~he;tact.finding of 
jurie~.",Jil~,con~r.a~t, the Gpde provisions for 
.auto~at~creVJew.andxehel\rings, and the broad 
fact.l1ncUl\lI'. \.l?9w.er,s giye!l . to the Boards ol 
Review, strongly sUigest a Congressional 
policy that no military accused be seriously 
puniillledon.a dubi()us conviction. Even if the 
Fede~atJury-trial rule is valid, therefore, for 
Fed~r'~l jury trials,. it may welI be that a differ­
ent r,ulii is warranted in the military. 

No!e.;InSw!ey, the .Court dec.Jined to apply res judi­
cata in ,the same trial,. If ,the .accused had first ip one 
trial been acquitted on the same posture of the evidence 
as i in $1"cley -'of making and presenting .8 claim, would 
the . doctrinE>' h.ave applied in a aubaequent trial? Con­
sider th~ f~ha.rassment" factor that WOQld, then be 
prese_~t ,S~e chapter XVI,_ 8up'ra. 'Sicley; for the same 
reas6h,' is' probably authority' for the proposition that 
res' judicata \lo.s not apply' in a rehearing. Implicit in 
the 'court's decision is the holding- that on a rehearing, 
on the larceny charge the accused would not be able to 
assert his acquittals in the tlrst trial as bar to Govern­
ment proof of his intent to steal at the time of present-
ing the 'claim. ' . 

5. of the verdict. Once the 
anrloUl!lced, and the individual jurors 

rule' is" that an 
ldt all,owE!\i'l;d impeach his 

Ylr(INt!'t6JT:rr~;~i~I1~I~' 'tlte 

, . j.~r~R~;:;~",·.,!he ::,:s,~m~\: __ :,. 
'miLitall~.~~"" ", ,.;" . 
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ntmt\'Ul.;C1>ne •• rv4oe'liJollr'd of ' review, In It well, 
Iill4iaiMI hislilvl'reli!l,>ttratsuch amotion 

I', l(!on~iction, nunc' 
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. 'il"'! \~ :~, "'lOrN 
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'-,~" :~·j"'·"li~r:rl.~':~" « '?Y 

I,;,il,f, 

,/ . 

'II: 

~,!,~ ':'.I,:~I.~"l\>·r. c"\d,d h,l iJ.:tt~~-:t\;{"1.l1i$e;i;'.l" {-' 
. :.N::I. V h...; ,~~ t : ',fid '~~L, Iv()it f~iI~ t'1({JlP f.t 11 ,';, 'r, ! 
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CHAPTER XIX 

PRESENTENCIN(;,PROCEDURES AND TERMINATION OF TRIAL 

References: Article. 51-58, UCMJ: paragraph. 75;;77"MCM,195,1. : . , . 

INTRODUCTION, 

After a finding of guilty of any cl),aJ;'gjl before it, the court-martial 
moves to 'the second, and by no means les,s iJllll(H'ta~t part of the adversary 
proceildillg,:-the determination' of an, ~ppI:Aprilij;e ,sentence. This latter 
phase' of the trial is governed roughly l;lycthe same rules of procedure 
relatini ,to the finding of the accused's gluh(or innocence. 

Section I. PARAGRAPH 75b, MCM, 1951 MATTERS PRESENTED BY THE PROSECUTION 

1. General. Following the finding of guilty 
the prosecutor reads the personal data con­
cerning the accused as shown from the charge 
sheet, ,which is already part of the record of 
trial. This is necessary,particlliarly, to advise 
the court members and appellate ,authorities of 

"lle:M\~':1981. :aplI.,,8a. p. iS20. til incorrect-where It'8Ua'lrests' that 
the·; trial ooubsel, .announces the previous conviction before it -Is re~ 
ealved in evidence. Like, any evidence. It- should not come to the 
meni~l'S' tattentlon until, and unless the raw offieel' rules it iid-
mf!llible. . 

. -"Ste 
baiJd 

.ented, a' oOMPle.te 

ftndlna: ot Rullty' ... 18 
rut to ; .. -aggl"ilvatlnli 

'h."',,""'" the prosecution 
,H" M'lfnt'.~.. The:' IIn:plleatirin 

contellwd 

tioU' of the PnlBe~.:.~~.~.~' ~~7:~;!~ InS' pro_dina's') 
.hould'. b._ within the 
hlU'd' and fast rul. In 

accused's present rank and pay status so that 
they may insure that not only an appropriate, 
but a legal sentence is adjudged. Following this, 
the government introduces admissible evidence 
of pr~vious convictions.' At this stage (except 
where the verdict was based on a plea of guil­
ty) , according to one interpretation of the Man­
ual, the prosecution must rest. Only when the 
defense has' presented matters in extenuation 
or mitigation of the sentence may the prosecu­
tion offer ,evidence in aggravation of the of­
fense, in rebut1;a1 to what has been presented 
byt~e defen~e.' 



the previous offen~e ):)lust have been,>conunttted" 
not more than 8 years before the"c0~ission 
of any offense of which the ac~used is pr~ent!y 
convicted arid (4) the previoUs conviction must 
have 'become '''final,'' through the completion of ' 
the appellate revieW processes required by law., 

b. Date' of commission. ,According to the ' 
Manual, the d,ate oj comwission of the previous 
convi\!ti~n,not the d,ate of convicti0n, governs 
the adJ;llissibilityof the record of the previous 
conviction.' For ,purpose of illustration, sup­
pose. that tlje accused commits a, larceny on 
1 April 1,964 and a robbery ,on 8 April 1964. 
011 15, April 1964, he is convicted ,and,selltenced 
by a sPl1Cial courj;..martialfor the larceny. The 
conviction is finally reviewed by the general 
court-martial cony'ming,authority on 20 April 
1964. On 15 .J,uly W()4 j;he,,!\CCused is ,convicted 
and sentenced for the robbery, the existence of 
this offense not being known at the time of the 
larceny trial.' The lllJl'Ceny;convlction is adl!lis­
sible as a previous "conviction," even though' 
the date ofooconvictionfor the larceny followed 
the date of commission of the robbery. 

If the previous offense was committed prior 
to t4e, date of conunissioll, of anyone of the 
offenses for which 'he i~ cilrrently'being tried, 
(and the oiher rul'es~~met) bU\'llot previ~s 
to, som:e,oyhM,o'tt~n~, it, is,stilladmi~si91e", 

, c. Current ~6rtu:sttr!eM,(j¥t:o'6UgafAon flw siWv" ' 
ice. . The MalIlouh,I, i ambig,lloU!l~FPl'0vi'cles ·t!ult 
the previous, ,conviction 'must;,relateJ Jto'\a.nrof~ i 
fense CQmmItted, "it.duvlnll'i ,1lli',:),c~'nt rt(thldlltl-<: 
ment, 1/o!untwry e(!lt~i~rI. ,dlt'~lIl6Htf;l'or,"' 
obligati0n ,for ser:vjce,'," ~ IJ;M:!il,oQt';ot"Bfliiwi\'p 

. '~'W<~j' ·Y."<fJ..~:Wt',1 
'Ibid. (,.,1 "1'~lj;J.hgil!, }fdH 
6 Quaere: ;Wp.at rem~dy, ,if ,any, ;W0\li~ ,8.il«lu.fll: A'i'Y4! '*;~be ,'1!.90)}'t\I~ 

trial' if it were established that th~ Govern.m. , •. n~'j,~~?;~ ,~~s ~rla\tPl') 
iarceny,'knew'ot,'the'robbery ofrense? . '{" ,'I,·,),·,! .. ~·,,"orr ~I 

1, T.;Tnited :S~tes V,.\ Gelb, 9 US,CAJ.A. '~{l2o' '26 ,!CMR;17~.J,d:t6·81)lfj1Aa\V 
better pr~dlc~. ~ould reql!ire a. I.l~it~nlf J~st,r,,\~~loJ'''J.~t\~~'' .'«flt:.[ 
that· the: prevlouEl' 'offenaa could be considered oMy ~ft'lt hdeW~ 
th,e,' p"'1:',tlcular,.,; c)t!lrlfe' whose ~~II11m'.slon', ,da~ it·.,pr4c8<lt;d\~tJO't 
States v Gr",n',9 USCMA 581S,,26 C14R,S,61S (l~58)., .. ''''):~l'yji'I1H 

8 MOM, 1:951,' 'para. '15b(2). [Em'phails" sup~iled.] ", ., , " 

DUnited Sta~ v. Johnson, 6 USCMA 820, 20 OM'R Se" U9&5")r'}''l 
10 Supra, ~ote (I i 'MOM, 1951, para. 71Sb (2). 

11 MOM, 1:951~i p'ra; '1&b.(21).' l' , . 

11'" 

" (bid. 
I~ ~CM,. \~~6~'I.',p.a,ra. '1)6b;~2,) hfli.tinllvUQ~~J A!h 44, (b,), ,I ." •. 1 ':, ':~ 
I4Unl~ S,tJ!.teP. :-' .... La!1l~X •.. ~ ;t!S~~. li6S, , 10 9MR 61 n~6S)~i(' 

M-QM','HilS'l';,.pa)la.''lli6·'(2<f:,,'I,,·,;).l ' ..... , "I"" . I," ," ".Il\: ,,~ 

1~:M;OMI~;'lR~1'i-R"l''''. llO.'(~~f'," 'd '1 

Appellll~: cb~ hlUl11P.rete<\, this. provisi0U to· mean 
tbllt ;1;M, Rl'\l:\r:lpus ClO'IIviation.is· admissible only 
Lf"ill ,OOCll!rred dllr.!nlr-tbevo!untary .extension 
ot'fM)i~lj~~t"~\Ub,Wial"'t~hioh it is 
ott911~\i~:itp8)M);[~lm ... , ~nunip,j;ed,dQrillg the 
8W111.ll'>e~,ie:lliPt.M~nt.\ •. ln :otjler ,\}lords, 
a .. 1}rol)'\l\'~IH'¥ 11 ~!Il~l ,~l\:'.!W. eIl-tA$. . .... ~ "II new 
"aUn;lffi~;" ~1.~P,'UIM;Jmt,~ollsofllense 
Wjlr~ ,~9JM'1~.;q.v.¢~.l]\lfe<lIl4.ill8" ,~UI8r 
enlistment, ,ij(J'IV:QHlj:\.lli! ~~~ipl~;.·tn. time of 
war enlistme~ts a~~exUln~~.:'in,-;~l,~fl~ri1Y." 
In such IV ca~e; subjeCt .t6.e' Jell'WJ'~uire­
menta \If I altlrili!SillHity'; 'the' c!bll~lc't\'oW 'Wi>\:tICl'~' 
admissibl~' because "it i'eillte$'i1ro.·W'~rIlvi?tis· of­
fenseconrlr'li'tted dunng' Iii currlm't' ~li~fufiefft .. o 
Absent 'objec'tfllli; it i~ pre!l¢J{~d)~!l.t'thl!~l'e'vi­
ous convletlori'was 'cort!mii1!~'Witnln' tlI.~ cur-
rent eiiliiitrtilinl;.l1" ",C,' 

", ' :',:,;' {\' 

d. During the 8 years pi-ee'eding "tlie"c"'O'fI1An,il!~ 
sion 'Of any instarlt otJens.e. "In eom~tln:gi:he . 
8-yMrperiod, perhids o:f unauthorlzed·il.l>sen<:e 
as shown by the ftndings in the ease or by the 
evidence of previous convictions should be ex-
cluded.'."12 t,. i', ,") >( 

e. FinaUty of"p1'6'ViousctJnvietion. To be a 
Pl1eyious,. '~c9nA1rc.ti~n~r\··the ,appellate review ot, 
th~pr~!~U~'~l\.!.::n,til~1jAVI!'been completed?· 
If"sutliel$nt·.\;)ml!l halli,elllpsed,.between the urtal 
for ~e':ttillol 'of the second; . 

c:llElhu~I1i~»e:;!i>Jtj!biilij,itl\')11'" exiSts that the re-' 
~~~!!\iv.~,il'@j\'~~(" ~~i);1;I~le1:jld,'H but where . 

a presumption do ' 
·n~It·'tI~ltf;·~HiIl~:I'I!'r"'~i()urse. neither doefj tbe pre. , 

, . . is proved bS 
. result of the prior 
an authenticated ex- ' 

record. lO, These. 
, . expressly show the 

:-the)~~pp,eJl:ate review.,process, but 
ilI\'!ll;gnl.~:!I'f,tj·II!e lap&e between trials 

~::~~~~)~~1~,;:I~,~n .. to that effect. 
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sentence including abad~conduct discharge\' 
had been promulgated on 26 December 1951 in 
the initial court-martial order. 
Opinion: 'The presumption of finality did not 
exist because the case n'ol'mally cotlldnot be 
reviewed by a board of review within 36 Jdays ' 
after the date of the profnulgatihgorcler., Ab- ' 
sent any other proof that the p1'io1' roootd' 6f 
trial was finally reviewed, the ,evidence/of the' 
prior "conviction" was Inadrrlisslble.· ' 

3., ,C.ollateral attack. A. previous conviction, 
wheJ;'6 appellate review has~~n compjetjld ~tand 
all action, taken Pursllv,.nt tp ,sllch p~6\ldingj!. 
.... &hall be binding lIpon 1,111., .• courts ... ,."1' 
Thus the accused sho,1,lld .not be ~IOWed, torellih'. ' . 
gate the merits of his prevJous convj~tlon, ah 
though he should bepermltte<i to.9lfermatj;~j 
tending to diminish the apparent gravity of the 
previous offense,'! A. qlfferentquestion is ,posed, 
however, with ~pect to I,Ittacking the jllrisdic­
tion of the court-llU\rtial wilich convicted the 
accused I,It the first trial. A.tlel,lf\t one .serYicEl, 

18 Where a punitive dil:lcharee Is approved by the con venln&', t!.u~ 
tbol'it:v, the record of trial must be referred to a board of review 
for an appellate review. Arts. 65(b). 66(b), UCMJ; it no such 
dl8cha,rae il" adJud8'ed bY', a ~lle(ll~l ,or" summar)" c~urt.Dla:rt181, the 
reeQrde ot trial need be l'Gvlewed only by a ,looal .judlle adv,oca~ or law specialist. 'Alit. 66 (cf. 'UCMJ. 'The' hdter "p'l'Odedul'il ,'normally 
takes ~o ~,ore than, a, day ,at the most. In ttle ,Army, because pi;' rellulations torblddlne the use of court reporters at special courts­
martiaL these tribunals'''oannot adjudge a tiad conduct' dlschEirge. 
SfKt,~apter VIll, ~J.lt,~,.at"s,e<l.l"paI:I!" M(2},.,! , ',', . it 'Art. 76. UCMJ. which also states"tbe exceptions of Arts. 73, 
14, ~UOMJ~ Whete :fhial',"hvlew 'of convicitl~ns "~y Interior' COU1:ts­
m8:'i',~al (not ~~,volyl_y~, a b;a~, ~ondue~ ,~~lfc1;a1\l;'8'e) ,,~~s b~qn 'ac,eopl~ plt.bed, 'probably the only remedy available to correCt an improper 
o¥Vtctlon: .('l'at1).e1' 'tI\a~ -one: void tot lack-<'o!' ~urlsdtctIOn). 'fs t'o utlll~ the:I~~cedu~, ,-t~,m_ic-?r~ectlon f>,f, mjlItary ,reo~rd$.- ~ee '10, usa II U51~'-15JJ2. ' ,,', -' '" "". -' , " , ' 
"'.G~s-,'~~O.C'a9I'1pte.'11· ill",,, .'.'0 .(1,,,~) .. 
ill Qvin.ion .. O~i'f.t!M: ,J:~,:~d"~o,!}~, '~~~'~f~",q~" ,t4~ ,A,1i~Y. ,., A (PI ' 1960/8446., ,la9 (JuIYJ~~90Ih\:~1l4fwe'I~~Aboulied/'WiJi lDi-eVious)y convicted' 

at It ",~veftl,"",;c,4q~~~\lj\I.o'-'l!f\-'Jst,\,!~e~#lI.t8J~l!tlOO~~,A~\Jtbe . Instant trial, (4Ul!ilia' :t&.':".lJ.tenoh).I!:'J.i,roll"d~!lfs) bt~ t~(l8e~ ob,. , 
leete. to tho '"'.lIl"t\lI\'l>~6\1i\1lftoOh~l!QlI'~ti~."'.1o '.ro.Iid,' 
.ha'. tho d~lrn'.~~r .. !!t~qj~'Z'IoIbS!' . !It!+ll' ·1Il.!\tm Quate' •. Wh. lit ts Yc;,fil\'y)1tJilMtt:., '11l'H:. J't,inl , ,ai1ti~, .~~O:hS .h."".,),S .. ·0111 <OOaa1¥i<iAll>n .,..lftQ l¥fl()" 
~.MCM. '.9610 p'r~1 '.'ilI' ... { .a')¥"&'i.ftil'IiI'II''',\W'. 1'Iw.1IMrI . . \ iqlO~ ... 11 trnhed StateS' v.' 'sjlt~'~i2 '~NAV'ljlrr'~~'~14~t {4._y,~"" Na" .ha •• hl, abi"'la~'))!'I",,~,,~J;_lfllll~IJIlJ(w!<&t1llil In a sample Instru(!:tlon il'! OJ\. E".,l2l71:fIh ll!»hOi-.lW-W"Dfthlb%,(W9It8J),j 

at,app. XXXIlI. ~ i", ''''''':'.-.rIH! ~!I~ ,wtJ,,'~.j -.'> <. 
:Ill MCM. 19151.,pa1'a,,12!7pi:-,._iJtJqn:, 'Jt.l·_,i~OUB offenses must be 

seva ..... te. and no~ m. '1.~i~.I1CIO .. U' ,Qr UN .. " ed ,o' .. n .t~!t .. " . .1'1. ,.m ••. ' .. rt! ..•. ,tf •. " ... '1 .. ' .. ; tlan. NIl¥· ' •. Hoha •. IIIMI •• , 1I~,11'~(~~ r("nP~llI!'!l\'!«,.."l\·1 ,,\ 
D MOM. 19151" Rara. 112,~qt .• ~~jop, ~ JIW{ atp.~4~4 ~Y", x,:, ,q. ~9" 

.10ISiJ5. 28 S,ep 1954, 1~ F~. lWe~ '62IiJj~: A"d(Jtn49~"Jo ,:M~W~ ,1Iillt 

1~~:'~I~'hl~ 'pl ••.••• UU.,: ..... ; •••• 'W~ '11iI~~¢vrt.lilii~~\ 
.. an~" ".I! ... !,.p~?~·.! I"·)"l!.~.w. V"'W~A11.tt' 'Yi, ~~mar!j'''rlVli tJSCMA 8.g;21·dllla·4~7 096.).' , '.~ .• ' 1« ." ."~_ bote ~a,,:.,., '''i,' " ' _ J,;- f';'.-';"'{<:;,''I r! P'li} 

in an advisory opinion; 'has 'stated that such 
I,Ictioll ispePml~sible.19. 

4 •. Effect of previ~us .convictlon. Th.e previous 
discussion o/as.concerned with the admissibility, 
as distinjnli~hed frQrll the effect of a previous 
conviction. Once admitted, the conviction may 
properly be considered by the court-ml,lrtial I,IS 
a factor inliuencing'!ts judgnient in arrivingl,lt 
an' appropriate sentence. Iii this respect, how- . 
ever,the Manual is In error (if used as an in­
struction' to the coui'tmembers') when it sug­
geststhat maximum 'purtishrrlent wllI '''normally 
.. ,"be reserved for an' offense ;:'. I,Ifter convic­
tfon'·o'fWhieh tliere 'is '1'i!ceiV'e<! ... .' evidence Of 
pre"IO.«81 C'onvietifms ojl;simUar 'or greiitergmv­
i1!y.)'''',lrhi~ :statemlilill':has lie'ell' condemhed a.s 
b6llfg'\toOb'roadll: g~neralizl,ltion for the law of­
ficeF'1·toI11lu'bmlt'·jxv tM "mElmbers'of the court; 
ma;rj)iItL~' '. 
~,Jf 't.; ;<I.;,<! ' 

.,4nother ,\\tfect.ofa prevIQus.conviction is to· 
Il),Gi~ase the)egal.Jimit of authorized punish. 
Illent i/l certain ,Cl,lses. Thus, where 1,1 conviction 
does not l,Iuthorize the imPOSition of a punitive 
dlschl,lrge, proof. of .. two or more previous .cOon­
victions wlll permit the accused to be sentenced 
to"1\: bad conduct di~~hl,lrge, 'forfeiture of 1,111 pay 
and allowances, and '3 moiih~confinement at 
Mrd'.labor (if 'no greater confinement is au.' 
thO'tllzed};22 similarly, if 1,1 dishonorable dis­
charge is not authorized for' the. offense Oof 
which the accused was convicted,. then proof of· 
three or more' convictions during the 1 'year 
preceding the commission of allyoff'ense of 
which the I,Iccus'ed was convicted at. the' subse~ 
quent trial· will permit the'accused'io'b'e sen­
tenced to the gl'~ater punishment .of dishonor­
I,Ible dischl,l,ge, forfeiture 'of all p~y I,Ind allow-
~e~,;a?~ C.?~fi,~~~,~t~t~~N'l/l:b(jr fOl'.lYear 
(1'1',. no, ~g:rel!:ter'l cjlllrln~!lnt;,j$!liuthorized)." 
W. 'IJ£. W~.1\?'U$ilClm. '. VI.ii.q1li,IIIlS. 'm, ay th ... usrl,lise .the I., . ; . .~m\Jiii~l.'l~:\'l~~i(p.qriishme/its, the 
Q4~omJlO~IIl'US1l'''il\'tHcatethat the accused 
IInd __ ~~fm~~CP:t.~~i\\l·bEJini . convicted on 1,1" 
"·'elt.A 

...... \".,<>..1 .. "", ,',. ,. '. '''" . : ,t.n .. ~~.'~wJ.t:o" P? ,''- ," " • 
(,M'tflJ'f,;,,':('>Ui,l.' 1~" :,' '~);J!\\f:l .' ",; " i ,.: • ,;" ," 

.g ,~@,~\WltII~~ tl!!l, a.u~horize<Jpunishment,how­
~Y!m);ltll~9~~'H'l'el:'llnt than those gover.ningthe 
a~ .. ~b.f,~::\~.f ,we.,.!>re\l'iolts . co~v. Ict.ib. nt·ln .. to \l#l:1f1'4i.c~,~'rj Theyery langu!lige of ~l!:E\Cutlve 
Ol'dElrNullil~r.1 0566" req.l\ires that 'the' date 

AGO; 1'0004" 



of 'conviction (not cornmlssionrfor the previous' the·,0I1igirial1sectionB. 'was to authorize addl. 
offense precede the dateoJl commission' of the;' tionaleJ)Jlllltishmell1t diorA;he ,accused who was un· 
instant o,'ellse.'· ThE!, Jf:I;n"gu~Iil!?~the"or:i.~nl\'l ableJtor<r,ejlol1ltl;,: ,ll1urther, to ,be; 'able to reform, 
table B of.paralfw-pl\,l~~~ ot~~IMl\-\l1J~.(.~I.,,( t~cq~,mU$tMV!.,had!the,beneflt of convic­
ing with, lllaximJ,lm:!Ht~,o~llmlil}h~~l\l.j;I)~:~1,;, tionlJ/l-nsl> ~\l:Jl-~f!.l\ll\~nt..., I~; ;,a:t~tbill,experience 
does nqtr ~ont~ip, ,slI,cl:\' ~~ ~Jil!1f!11!ii.U~1;llI;!;t\lR all; ,I he \thell'<lMllIDits·, Mother' Gfl'ense for, which, h. 
does EXec1,1tj v';l) fi!f;~l!~,:,itIT'1!ml1!l11\1~,Q5m>,,) ,jN~el1~ ,) is, punished; ,btltil' of tltesei premous 'convictions 
theless,ltihas'~'Aeld ~i:tl:\at a,~.mw\~~U'mi!j;a,-.: wN[):,~ ~"ell!l8!lli*lilnis1un_imdei'seetion 
tion sJ\oulcj applw"sjJl~thei~ppll:r,~H!~e .ofr,. BI1li11lj¥,1;rl8Il.~bil!a(th~~d"den$lli"I)·'" "I)' 

. '. ~:',\~.", -,,·,\'i t ,';'j<_h',-::f> .; ;t~l U:i',,: 11,', '-,"':',,>,u;{::?/l.I}""! 

Sectiqn I;J. P A~AQ,nAPH 756 M0M, 1951, MATTitRS'Tltt"ES)lJN1ED"'Bf1i'I'iill nEFE:NS£ 
'.," .'" ",-,' ~,;; ""I,!-"" :\,-'.,;~:< "1'11:\;: F, j' ",.!,,: 

1., .. Gen~~al. After the, prosecution has pre- ings 'hei~liniited to mWtt~~stiih'dfil~t(), reidu'Ce 
sel\1te.d ,the personal data concerning .theac_' the8ev:eM~Y; \lUhe sentel)~e,. Th~s,iV;1i'IiIII t>;roper 
cused/and evidence of any previous convictions) durillg th~; sentl)nc\ng stagl! ?,f~,t~l¥for fll~. 
the,dllfense may present, matter in extenuation for the law officer to. refuse to alipw the.accused 
and mitigation;"Theburden of the defense is to testify he did not use force."'''O~the other 

. ': ,. , I, '. : \' - :, ' 

som:ewhatlessenedatthis stage by the fact that hand, If the law officer Initially errs.m :allo:wlnjil 
the court may reIaxthe rules of evidence in the the accused to relitigate the merits of/the cilsil, 
favor of the defense, permitting the substitu- thus prompti.ng a member of the coNrt. to',ask' 
tion of certificates, affidavjts and other reliable for reconsideratiori of the entiretrialj,thlllli;w' 
hearsay documents in the place of testimony." officer must then accede and allow the 'Court.; 

2. "Extenuation" and Mitigation."" This dis­
tinction between these two terms is not too 
clear, but the Manual mlikes it evident that 
once conviCted On 'a; contested case,8B the accused 
may not relitigate the question of his guilt or 
innocence;, at this latter stage of the proceed-

! ." ~'f J ;J: - "'if,'? 

martial to reconsider 'its verdict, as well as to 
call' what witnesses it desjl1es." This is 'beca.ulJli 
the members of the, court-martial may recon .. " 
sider any finding before the! ,announcement 'ot 
the :sen,tence.'~ ,,A,lsQ,,theNques1?i,on,'of'sanity"or 
jUrisdiction" of ,the court may, lie raised. at any 

~ ,tit:p.~.i': ':i: .~t ,.,~,~S .f',vt}':-\;.!',,' 

:: ~!~~~;!,; ~,~k'P~.i l,;9Hr~~8~j,<.~t1j~~~~!h'~1:·l'1,"'t!;ii};~~j '~" i;J~'~'j'I~: ~~' ['(l,,' :,'f'rt!!li~tfrrrf!~!rii :ti~trr~f!f!!tftt~: °to
f 

td

he 
29 ACM. 8-2869.' , j) .d ' ,e .. 
t9MCM. 1951,'par,a,;(16QHh ::,~!t" 
80 Ibid. Note that the M.anual does duty tp 

tion. QUIWre: In an out·ot.court . 
the admissibility of defense "wlthhi the 
cused's military perfOrmance infl1:J.ence.d by 
support of his objection oft'ers a.n 
contrary, explainina that Colonel B I~ presently 10,000 mtles e,W$Y._, the process·of 
As_ law 'oiIJcer. how :w~1i1, ~ou 1'1:\18 anA ~,9"'t,.' :w~~'4'~'''i ~o\l~~f?~@,jB ' offi~er: In.!\y 
thel'vfor'l ,; -,'\'", '_,", ,y.'t'i."'H··,,*,~'" £ • ..It f'th ,,: II 

8lMOM: 'laU" p.ra. 75c'('8)'. t ",," !>'J.", .... r:vl'J'''"->';.~h, 0 e- se .; 

~MO¥:';19&1:!para,._, 700(4'). . 'If ',,' > t,i{':fil<h tCHl accomplice at a pre .. 
88 Wh~re: ac~-"sf!:d < ~a,B been convictelLon ~,l>leA· ,t" _J~ltYl.Jl\<r-WI\t f 

:::.n~:,;hl~ ple~ ~~- ~~~ __ time duri~",~he t~,~~l. ,$;8-,~.~;},~~~;'~~~~lr~ 
84 United Stateil v. Toblta, 8 USCMA 267, 12 C:MR 28 (1958)"." '. 
3IlACM tlHilSlS, "Sexton, 28 CMR 755 (1959). ' --, ... ," .. -. 

36 MOM/19M, I)lIr8.f',7'41£'(8)"o See cb. XVIII, /HtJIt-Gi"'880;' ~V'i1h'-l'&.\ It 
:t/ NOM· 580.(11642.- Ahdie'W_~, 27 CMR 848 '(19U8)': After",., 'tlW4l1itr1.," 

of liruilt}> , '~f ,\:I. "oh"rg8 ':otf'Wturder; durlng,the senteri(!Jna' p%e'~,(hfl'" ,I 

the 188\\8 Qti'Kar'llty 'wail, 6:i'lit raised by the (leten8Ef. " I",', ,;' •• \ ·"h 

3II.MOMr 19S-1,\]p~r.'116'hf.' >,"1 

au United St'.tea v; Mamalu)', io USdMA 102, 27 :CMR 116 -(1n91~'-~ 
40:CM'4,04'469'1-)McNe'e'O'e; ,80 'CM'R:'f,{B8 (1960); 'pet: 'den., 80 aM'R 4'1J.;r~ 
41 MGltf'(19M;, :patal"'fi8/i,lan<t':app;"'8"! 'llP-.: 520..01)21. e" ",t.\,,~ 
41 Supra' note 84'. ' 
fa United., States v; 'lrc:i'rd, "12 U,fJc:M.A' 81, 80 CMR '81 (ID60). Out 

acou~'8-dl~9,~!,ri:el\t ',~~!h~,,':ljt,~~-p1 .~.~,pf6'p'rl.U 'eli •. e, 3ti~tlty' « 1'19'0/ tHaI; 
as d,lstlna'uls~ed , .. frqm ~in8' UB,ed' to "ana:ck 'ro ,leaal Buffi'ql'encf 61 
the 'proseoutlon evidence:: Unltlid'! at"tee' v:'~pl6Vd; 8Ulmt • . ,,' , ,:r! 
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a. General. The 
,ty,tPdi,c',a,'''j ;6' that the accus6d 

1.0<In,~r!l..T ,'", , to present ml!tter during 
the,'senlbsnailng',preceedings. 4\ At this time the 
aCQ'Iili.'i\\.l\'k,~~t~~Y:.Rr,l!Iak\l an ut;\sworn state­
m.)\~H;\Ii~hvtestimonYY·in' a contested case," 
d;_,ali1P~' ~ps!id's g'uilt,llpr can .it be 
cort~!~tlrei!l ;6011' 41uch'putrp6se Qn IIppellatete~ 
view,.4~·dft b'heotIler'illliid; any, ~dmijslon$m~de 
at' this stage cannot subsequently be used 

I 
r 



against the accused 'at a .. rehearlng on ,the mer­
its, ,because it Is'desirable, to 'encouragll'-not 
deter--.-the fresfioW, of information from the 
accused"to the court members, in order that 
they'may bettar adjudge an appropriate sen­
tel'lce.'· ' 

,~.S'!AJorn 8tatement., Like his ,testimony on 
the merits, this sworn statement of the)'accused' 
is subject to cross-examination." It constitutes 
evid~nce, anQ tl)us properly jsthe sqbjec~l.q~ , 
argument. A failure to testify should not be 
con~idered adverse1yby the CQuli; members." , 

c. Unsworn 8tatemeni.' ;This statement,"ac~ 
c01-i1ing to the Maniutl,'mayilie made by eldh", 
orb9th, accused and counsel, and may be 'pre- ' 
sented orally' or in writing.", It is not 'eyi" ' 
dei1c~,;' and thus should not be the subjecto~ 
a~i~ine~t.,·~ Origin~IY~, the u~sworn stjlte!pent , 
was,pal1; of the , ftnajargllment on the merIts,"" 
proba\>ly beillg,jl,holdQvllr from the daYS when., 
a~raccus,ed was "jncompetentto testify.'\, Thll 
l!lp~)\l;anllal,:(or the first time, provided"fo,r 
the formah,pr~sentation of matters in extenua.' 
tiop :lIfter the,,,v,erdict; but it maintained the" 
poovlSion, ,8)uthorizing an unsWorn 'statement, ' 

.~ , 

which today has some" utility as ,a device for the, 
court to assess,the character of the accusecV'" 

Since the accused is' advised, that he may not 
be cr6ss'examined on his' unsworn statement, 
questions by the court members, even without 
the answers -thereto from the accused,' may be 
herd error to sufl\dently prejudice the 'accused 
on the" sentence.'" The prosecutor, however, 
mayrebut"the unsworn staternentby competent 
evidence. tl4 

,The Manual does provid& that the unsworn 
statement "should not include what is properly 
argument; .. . n ,", The'prohibitlon appears par­
ticlllarl:r justified when applied to the situation 
waere:<the:,a:ccused's'Mlmsl!l'makes the state­
ment! ,oll"the'· accuselPs, behMf. ' In such a case 
it could, llillicome 'difficult to determine what is 
tlte,aMllsedl:s, statement, and what is counsel's. 
TM>II 'coul<halIow, . improperly, the counsel to 
ma;ke'R statement of,faet-not subject to cross­
exambllltion-that might' appear to be ·of his 
exclusive. kn0wledge and thus likely to be given 
m.0f,e~eight by the.court.members.'~ It, might 
al~o, lead to an impuj;ation of inaqequate rapre- . 
s!'!ntati9,\l because the damaging. statement. 
migllt,,,lI,e attributed, tq counsel, rather ,than to·, 
the ae~(l~ed.," 

·1'''·' ( Section III. PARAGRAPH '7'5il, PROSECUTION REBUTTAL 

228 y 

Unless the convictionwai! based on the accused's plea of guilty, the prosecution may only present evidence to rebut those matters, offered in mitigation by the defense,5SIn the process, the prosecuticm must proguce' "" competent' evidence.5' ' , 
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sentence,' ,BucnrprocedUl'e"'beingxllOnSonlltlt' with 

civilian,',praeticejl,H'liIinctll,i\ ooUlIt .. mairtial is, an 

adversary'proeeedlll'l'tdt:,thedtl'fense is Mlowed 

to argue'the;quantiumro:lhsenterrce;then:the1rial 

counsel, should, ~"p~Jmlitted;to,'do likewise," In 

so arguiing,: thei 1niaFllounsel represents the 

United ,States,'M1d"'not' the convening author­
ity."' Thus,as!.tongJas ,the ,proseeutor'tefrains 

from l/leilillioniing,ex1;raneous command policies 

or regu-iations!\<' ,or provisions of the Manual" 

which; implioperly infiuence'o the members' 

judgment ,on' tliesentence, 'he may properly 

argue his own views as to the appropriate' dis-

positioni>i:,the'accused,01 f, ' 

T,4e ;g~re~;I,,~rin~ipj~~ :o~,;Jaw' applying to 

arguments on tpe findings" apply also to ar/(u-
" .,..',. ' 

Appeals" 

me!Wt',~n\\"'lt(l!;'Slff_tlilllJWh(j/wotle:Jo:f:$umma:tion;'; 

is1itn1114d':rb~.liI\~~lfti\itl\fn:q;hE!" recbrcl' 0'1' : 
tri'8l1;"'1!Il~1'I0,)t~1\:'jj __ iAut1~e;$'i1ilrin!!' ,at.', 
guthetl1f<i:itl, ,1ili:!F~~~ri~~~ie<v:erpeniU~' ' 
ized for ,his ,"tt~t1~W _~1i1®1li~j In'tkJUnter.: 
ing'imptop~l'" 'dei\ert'~\~_~lw4th'eqU!tlW 

improper matter.'o"'I:\iI~~ifl~ t!fe lJlW; 'both' 

parties Blreboun'd 

law Officer,' ihe M' ,w""",~'f n4l!1t''\l 
reet a counsel's' itnpr()llE!'t'i~~i 
The,presenti practice 'i)! iiO't'i*'U 
cOllrlseY ~h'eiotMhiltg,Mld 
ingare:Jine~t:~"'T~~, C:'o\lrt '.' .• ' 
has hot; ~~. yet,"p\ii!sed orl, ' 
prb~~tl~re:,:iJ::'J " , ' 
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sentence,althoij/!'h,thisis not veeommended as, a 
substitute for, complete inlltructions by the law 
officer.'< This werk sheet. as with other ma­
terials ,considered by the members, must, be 
appenlied to, the record of trial. It may not be 
eJC;amined by the law, .officer, prior to, the ,an-" 
nQuneement of the sentence." 

'3., Factolls to, be considered. It has been the, 
practice of some Jaw officers to advise the cou~ 
members of 'some factors they should consider, 
in aqjudgingthe sentence.1? Thesa'instructions 
are ,not, ,mandatory I;Ind some ,were based ,l!pon ' 
policY statements il?- the M;anul,tl', most o~ which 
ha,ve, been condemned ,by thepourtof M;i1ltary 
APPeals because tjley st~sl!niformity CY!.sl!n~, 
tences. rather than the appropriate punishment ' 
for the particular offender before the court :,,' ' , 

In his enulllera~ionof.the factors which 
the court might' consider. the law officer' 
mllntioned the, vl1,lue of the property stolen. ", , , ' ' j ,', i ", , ,_,'. \ ,. > _ ' c ~ , al)y 8.ggravatmgcircumstances which were , \ ' "j , ' \\1"+, _'" "',' - . .','.' shown by th~,}·e~ofd.and tIle mitigatilll!' " 
an,d elltenul;lting ey,i<\eMe produced by thfl 
,accused. i,llchidil)ll his bac~ground. his 00-
'ucatiol). hi~ ~arir. training. tpe charl\Cter, 
of. his setV;ic~.and the fact thl;lt he hfld 
eutere,d .R plea of guilty which save the 
Government c.onsiderable time anq ex­
pense. It was when his instructi~ns' left 
the cOljfines, of the reco\,d that'the lawof­
ficer's charge became, d.oubtful. confusing. 
and. for,themost part; of no value to the 
C9,y,rt. We quote the questiOluible paJ;1; of 
t1wcjtargehe ga,y,e: ," " 

.lAmol)g,,other flactovs. tl\e penalties , 
, wh~Q.h, arl'l' adJ).!,dged in other cases for' 
,.simillll' regard to 

!~~i:ffi~~;~;~~~~~~i tire ~h:'" ;: in the, 

to meet 

280 ' 

, sentences more severe:than these nor­
mally adjudged f.or ,similar offenses 
may be neceSaI;Iry. Courts will however 
-y.o).! in' this, instance"will..-exercise ' 

, their OWl) discretion, and' will not ad­
judge a sentence which you c.ol)sideli 
excessive upon the exp,ectations that" 
,the Reviewing Authority will reduce 

""it as amitigl,ttingcapacity. Imposition 
;by.,courts, onnad~uate sentences upon' 
persons in the military convicted of 
cllimes which are ,punishable by civil 
'COijrts. "tends 'to' brihg, the military 
forces into disrepute as lacking in re-, 
spect'foz,thecrilliiha) laws of the com~ ,'" rtlUWit1 Wh@r~ln'thecd,ilrt is:sitting. ' , 

" '~he~J~t~d"l~~t~ij~tio~~ herein' question' 
!ln4: Hlfl~ r?q,t i~ p,IH:~gra'ph 76a of the 

, , 'f.1larlual ¥lir Co).!'t't'S-Martilil. United States. 
JWIa,~~ !f,the~ h~ve any value-whiclt 
i~eI4~~0t-it would only~, under u~lIsual ' cd·Hqmsfance~ or to subsequent revIewing, 
aJt~i!fiities who have sonie Op'portunity' to 
se~k out information on uniformity .... In '-J'/ (!"", .. ' ' __ '" - , "" 
.th~:i:~lierit c~~, o~'[rn'jtedS~ates. v,, CUm- . 
lIilDS.9, USCMA 669, 26 CMR 449, trial 
~Ol!M!'lI, in argtiin(t~the court, foundep' 
his a~~ument on the principles enunciated 
by the law officer in this instance, In that 
case. we held that it was legitimate argu­
mentLto mention the factors ind uded in 
this' charge and that the accUsed was not 
pre; udiced thereby. ' That is' not authority' 
for the proposition that the law officer may 
use the same ingi:edi~nts in charging the 
court. but it ,doessttggest they are not ··so 
inflammatory or so unfair that prejudice 
is present' mevelyb$cause the court mem~ , 
bel'S are informed of' existence:' , . - . "" . ' " ~ ,~, . 

._.t~~~ii~~!:~:Of 

• 

"H,owlever;' we be­
'jaw 

and 'of 
shc'uld .I)ot be, 

'members" ' 



Itlhas ,IO'ng 'bee"vthe·'tuleof law that the . 
sentences in'O'ther 'ea$e'i! ,cannO't be'.glveh to' ." 
cO'urt.inll!rtial,:m:e\)i1li~rs' "fO'r, J' cO'mplllratlve , 
purpO'ses" Asidf). ~rom ,keeping 'the court 
from l~ecoming,)·iin>voWed . in cO'lllllteral is. 
sues'i'thati,pi'ln¢j.\)le Is founded on the hy· 
PO'thesis' .thab'accused 'p'ersonsarenO't rO'· 
bO'tsto,jbe sentbnced,by,fixed fO'rmulaebut· 

. ratlreti\·"they,tare ofl!e'Hle~"·whcj' shO'uld be 
givenAlI1djvld1il1l!1~zed consideratiO'n on pun· 
Ishl!irent. 

• • • 
',' ; I " I': ~ , _, , , " ' , 

BY'~lly,.O'rturther dls~ussiO'n,it \s tp.be 
nO'ted this cO'urt·martial. was told in sub­
stance'that'if it fO'und special circum·' 
stances" to' meet the needs O'f IO'cal cO'ndi· ' 
tlb'il's;sentences 'mO're Severe than tli6se 
norlnally "adjudged' for similar offenses 
might be n~essary, What we have pre· 
vi6uslystatlld applies wlth'equal fO'rce 'to 
this factO'r but, in additiO'n,' the special' cir. 
cumstances IlIre nO't identified. In other .. 
words, the,courl ,Was left on its oWli to'esti •. 
mMe whether, because O'f some lO'calprob~ .. " 
lem Ori O'ther,. il,dditionalpunishfuentshould'"", 
be dealt this accus,ed. Th~t leaNesthe;~!)uilt:::, 
largely unguided in acpiti~a1 'llI.rea"\Mol'$'lJi,, 
over, neither the accused the. law officllli

J 

norte.' Vl~WJiri~.·· .fa. XltHbht. i~~\'~.y,~rv':Wf.)r'1t~. 6.,'W"' ... ·: 
if. the se.nt.eil.'.e~ o!. :,il!.'e"lct'~'~tl~.I\$R8'~d'\(!Ii,!PI) 
releVaht'~acmr'S'.i'I'l'PiI~'l1!"~"i!!m;'~8f t'tllt'loq 
intert'il~a"l..iljJHcl/tISW\)t~"~~ii8Ji. ~ti,~Jj)~lJ;)il 
of the MalruaI:'Il'UPYa;"h',Mt:,I(;tI ....... 'fIJJps~ nlov 

fh.··.' ~~~ .•. is.~q ~lll\l,~.~i.~~J;k.J;&r;;~: jjt1!~t~ 
eralitie~4oc9urtscmllrB~', '~~j!y\<~' '. . "!#QJ 
erateO'I) t!lc~~, al)din,$tl'lffi~m"l!~j .. ' ~8 
t!lilor~. to'. fit ,the; pa.rtj~):lI~~·t'tIIJ~t" . '19 
vioq~'y, ,the qifliculty 'o/ith ~11'1l~',jJUll;l\t!~';(1;C61 
tiq~$! i1'. that, tbeYP9se t!1e<)l.;i~s .Wthis~1~~rt9fl'l 
nO't~uPIlO'rted by testimon~an? w,jl),c!l-O<?p,1p,y,d 
erate aa II one·~ay street ag'amst the II¢,. . 
cusedpq>J:jl!y 'h'ave ,an overtone'of\Bei,terl~·'\ 

_-,-;"",;;"",) l,",~fU" i: . '.;r) ""~":"~~"1 (f: P 
10. _iJ~)'i 1,1' :.')';~:' \'.'." '!f~+:("(J(;~l'; 
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ministrative effeot,.of. a punishment onee .. ad. 
jUdged.ra;ther than w1th, .. thedegalltyor the 
appropriateness· o~ the'. sentence ·itself.". 

However,a·c?,i~teJ,'!lI. statute rni'ghtdireet)y 
bear ~11 tpe.lippr~pria~ep~~s(}(as,rritence·iJn 
~uch a cas~, it would seem that theI~w pfflc1er­
If requested to do so-:-would be under the i1uty 
tOll,dyise thecO,udm~bers of its terms. 
United State8 Y. ClecklW" ~s not authority.to 
the contrary .. There the, accl:\sed, was. seniteneed 
to ll:.dishono,ffi-bJe .dischlurge, confinement,. and 
partial fOl,"feitlll"es,' A ll#!}lnent statute,"'~he 
effec~ ,of which the· epu1";f;'Il1!linbevs. well\!. ap­
parentlyunaware, pllov.idedforforfeitllre'ofa:ll 
pay and .aIIpwl).nces if)~n;accusedwere(<lpn­
fined· under l).,dishpIlQrable:!llischal'ge.On 'aP_ 
peal itwM conienaed,that.thesentence,was 
incoi\sistent wilth.: the.'lnte1'lt! 'of the·.court rn!ill1'l­
bers . (whO". appa~e;ntl\l1.Yfvol1'lap\!lenate, ·a;rgu­
ment,must have. beehlaWareof the statute) and 

, " .j"', ' , , .. ,' h 
DlCl •• -Unit~,d \'~~att!si v .. ~aske:, ,1J USOMA 68~,_ 29, OMR 501i 

(1960): ·!l1.u:lttlifs ,'of' idl.tbll-t:let\·atlve' ag~ncle8. -de:partmtHtts, and"ot~er 
courts IjIbould - nQ,L ,b,e:. Inje,cted -into ,the Pljoce.,dlngs WhEm the -', o~ly 
purpose, thQY serve: Is to 'read 'Inconsistency Into' a perfectly legal 
sen~n:cii i se'G !aisd"Uri"ltflit ~state$ if.'! Al'mbrustel'{ 11 'USCMAf, 'ij96"-~U 
CMR 4-~~1 '(1~60L,~8ta.ff Judge' fldYoc~~e,,'N:I_ed: .J1~t Jldv!se, of '~J;lC~se 
collaterp.i matters) : United States v. Pajak, "11 USCMA 686, 29 (l'MR 
li02 (}lg6M'~ (law,'offlcel' :on guilty-plea ne~d'not' advlsEl ac(\u~lfd.bf 
effect of- ~ ieOl~~al st&tu'te) j ,,!!Ie. "ll-ll!o q¥ ,~,Q8263. ,I"\lOltS, 32 C,M;R 
619, (.1962) (ovtrrullng OM 402751, W"lker,- ~8 Cr(R ,,675 ,(1960»): 
The law OfflC~l'i proplel'ly refused"to Jjlll'ml't'evidence' of: (1) -the 
proeedUl'e 'tOr administrative elinUnation O'f aubsta~dard petsonnel, 
(2,)., -p,retvlal- \iny,.tJ,iltiIlM; of\lce,r'" '\!~\lOIllm..'1}_~a~lon' against \~, ken­
eral"court--martla,l. ,:But see ,United State!J v. Quesinbe)"ry, 12 t.JSCMA _ 
609~':8foMB;:~itr~'(1962')':"- -?-~;'\':-, ,!.""" "I, _,r ., ' 

M,~}J'lqMI",II~,' ••. "'~n.-a(l7,,(19~7+. ,;\ • ,( .'_,-, 

.. 

that therefore,the lighter pa;rt'of the'sentence 
only I (.thepartial.forfeitures)shoulll beap­
proiVed" Th.e Court of'Military. Appeals, ,in a 
well-»easoned opinion, .refUsed·to allow colll\t­
eralstatutesto bind their Jud8'n1ent on an other­
wise • .1eli'al· proceeding. 'But the Court did. not 
answ,erl'<lIDother. question: ,!f..defense counsel 
had!!MqUested,that the .law .. officer inform··the 
memThe)1$1():fhthe"effect.of·,thestatute; 'would he 
hava~.el!rl\lI· in.tefu&ing, SUch ·il'e.quest~' It is·the 
auth()):lsopinion that tne law officer woulll be 
reqllired;to sO.instruct. In doing so, he would 
assist the memb~l1s in arriving at their intended 
sentl\h~e\\ii'thiii' ~h~faMhi!'·'oj!'1t!!le 'eo 'de; , 

'f.~,*;Y:)6~~~~;Jt~i~t~4;";~~9Uld gjvE\.the 
coIllJl!l~l, ~f~ts1A'(a:guni~iye) discha;rge; how­
eve;ffi:\I'it\\i1!'W)n:;~fit!1e ·fE\lll:ti'Ve. stlyetity oJ; two 
or'''.~ ~r,"!i91. PJII .. ~~I)~. Wln.s. o~ p!l'nl~hment .i~' f. or .the 
co~~.,j.·.\W .. \ '.' ·.e-?JbI ..• ~.r.~;.j;o. '.' deCIde ~s a qu~stion! Of. ' ~act, 
umlj'~IW(oldi~;y an~ such lDstructlOn· of the law 
offic~\;' . 

: :,<r).,,\:~/ 
.4;~i~Q~jng procedures. a. General. Since the 

m~~'~~iSJ~f;the'court ate not ph~sumed to. know 
thj~!~~(a~d"~ay not. consult;'th~ Manual,! they 
ml!~f'be!prOVIded proper'g'Uldanae 'by-the law 
offidib,i()!~oll: pl'esident of the!spe<liaJcourt­
malttah)"fron. sentencingprocedU!res." . 

-~ ",' > j ~ " :' r - " , ,r '. ',_, !, ' I, 

b'lfi!ilfvz,ber of votes. " r.robably .. b.ecause . law 
officAr,B. ,z;oH~it1E\lyal' )nst~uct'j 9!~r~, is l}..o re­
port~,\l. C!lS~ expreasly'" requirjpg the. l~w,of­
ficeI'(~ ,iP$tt\l~t" oh,thenHmbe~ ;9fctJll!:urring 
votes required by statute to: authorl2:e the im­
position of a death,s~ptenc~ or va.rYlng lengths 
of conifinernent at hard laboi'.'" Hiiwever ,since 
the TeMliW! '6£1· th~ p't'inishmerit "i~' !iffEicted' by 
such"statrtte.unHoubtedly' .. ' .. ri ~\',er", sible 
error''to tid ·.'stl~h· , simi-
larlY' the 

~;':;~;~:'~j~;~~j~~'~~~~~~~:W~:I~,j ,:;g1' vti~ihg 

~J[~f~~~:~~!,~~~)~~~~r:rfr~~(·n ;'. "l\'lIlh UIIl;, .re-
. '. the lig-htest 
'to· votEion in-
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is dlscretipnary with thecpurt members, they 
have the right to disagree, the law pfficer may' 
npt indirectly indicate that tlWY must agree 0')1 

a senter,lCe by saying there is nO' such thing 6ll,l\ii 
"hung jury"pn the sen~nce and nO' time limit;~1 
O'n senten~e de)iberatiO'n.'03 I" 

d.Evidence 'considered. As with their de.:>' 
IiberatiO'n O'n the findings, the 'lliertlber~tli'ten 
restricted pn their deliberation ol1'the sente\\be" 

hall' beei! aj>p1t0,V'ed, proV'lded a majerity O'f the 
mem'lile:rs Lv:o;telfor""rec.onslderatipn."l The law' 
pffim ;~eed,i~ot! tso' lOOlfise. tlae i cpurt members 
Ulil!IJSlI~l'e<I.~;~'Iw' ~oqnslll,tpi ~Q so.~" , 

to' the evidence in the recprd pftrlal.'" ' "1, Ii' '<cn ,,' , 

e. Reconsiderat'ion before formal wnnoun~e- pf prejudicie',t<!,'the ' " " " ',' law 
ment of 88nfence. The Maniidl 'Hrii>tfeslt!:falt, !I"I!~'I"Mo~£E!l'~ri~~1)lw ,wIw,t '\Ie j,!~p~Jf.I,9,4~' to dO' 
sppn as the requisite number pf members cpncl"r dlrectl~'\ ,'l'husjwhen the metll~rll',Qpento for­
mia particular sentence,' tM1i':~ourt, iw1W ~,pijnn maJ:!y,aJlnQ\lnee thl!,sen~nQ\l,MleJll-~i~~t.r!IllI\Y 
and announce the senten<ie; ,»0 ;Th¢~ ~idl:Cli' 8\lcIilw Mt,;ftrst, make.,lan ,ero1i(lJ/',t~ e~ll),inl\j;j<m' o;ti,,1;h. .. , 
Manual statemen~aSJj;hel'fi$linj:jfjjerpl\t'a:gl'aP1P sentence I\\\ork\,sheet filled out,b~',1lhe,~cQ,u;rt,fpr' 
dealing with the verdic~ltM:''the''s~Jltence tiiliY' the' ,purpose of 'giving instructiO'ns,ti>::re<ie,libt!'1l., , 
be 'teconsi:de'red"l!efbre",'th~"%'~me' Js')fbrmaHy; ate when: the members havemade;,:anreI1.l'Qi' ,in. 
anttO'unced: in i>pe'iJ. 'C()urt! j,,,,y et this pl'bc'edure the Wotdihg of thesentence."'t.. ' : h:; j . 

,- , "~!, :' f . 

11',' 

Section VI. PARAGRA'PH'76c,MCMt951, ANNOUNCEMENT OF SENTENCE'" 

1. General. Unless the members have vpted 
to recpnsider" the first sentence arrived at will 

be then annpunced in opencO'urt. The 'rea~pns " 
prpp:!pting th~ sentepce sh\>uhI npt be stated. m 

2. 'Reconsideration pt:'Iil¢ittence, 'The members 
may recpnsiderllilliY sefitehtl~ ""- with a view' 
toWards reducii1~'it"'..:4',\I,ti'any tlmebefO're ad- , 
jpurnment, 'AccO'rding to.the Manual, the court 
even may reconsider, the sentence at any time 
befort the,li.Ui'li'llritldiite\1!','t~<lOrd pf trial has 
beentran~j;edtll;Q.tlae;'~llnl!ening authO'rity;"' 
hoW, ever,l1lb,·~,Y'd.lai~n,",l,Q:, fl"lihe,C.ourt pf Military" ,,' 
A" '''';;1"'''''"' '!, .I':~. ,.')1 :fllI".,,". I, R b' 110 "" ts P,IMl"'~" m" .7JlfP __ I/iI,~a •.• 8,;Y. 0 t~on" eM, " 
spme doubt"on ,the legality O'fsuch tardy pro- " 

, O'nce any part of 
t4.l1'i,llm1~t~lijl;Jii;~~~~'~~I~U1~\ld,' it is too late to 

{QnIlG,'the' court has ph3'Slcal. 
fpr recpnvening 

hw\i&l.IIiil1i';~iM~fi~l'~~~PE,ned ,out. The ,Manual 
~;tj61:l~' "on its Hhe,coU!;1;'sl 

In' ,such a case the 
.1!J:llf"/:iln:v(;l,ri ',e, the cpurt, ,1It)d, 

lftt'tloh'" ' al~tlngulsheddfi:om 
h'J.SEm~jjn,ae 'an~~unced, ,if.'it' 

cpllt&W¢ 1!~i~4l-~I.'IM,at il); clpsed)esslon, " 
is, lQ~1;~v,,~~t.'~~'i,upt. ~xplless the'I\CtuaJ., 
intent> o~'th8'c0UJ1tlmembet!s.'" Thus a, sentence 

23lr 
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"to forfeit~70 for six months" is on its face' an 
unambiguous selitenoeto forfeit a total of ~70) 
even if the members intended to adjudge for- . 
feitures of "~70 per nionth", or a total of $420, 
In such a case the members could not rec(msider 
to .increase the se1Jtence of fqrfeit~res' to 
$420.''' 011 the other I1alld, if them~mbetshad' 
actually includ~d the ,wOJ;ds "permon:th!' ,'~u,t 
the Presi(iellt faiIedto annoullce these words, 
the President could "correct:'his slip ofJhe 

tOllgue by reannouncing the actual wording of . 
the. sentence.''' 

If a sentence is ambiguous or partially 'illegal, 
the Court may re/jbnsider with a viilw toward. ' 
correCting it.''' 'IndOhlg so, however, theniem­
bers may !l(}t increase the legal portion of'the 
sentence first announced. m .This. PI"OC~ure, 
therefore, wQllid~ecm to be an unnecessary for, 
maiity inasmuch as the sentence could more 
easily be corrected on teview. 

. " .,.' II, ,. , . 

Section VII •. PARAGRAPHS 12S":127,MCM, 1951, MAXIM~M·'PUNISHMENTS , . 
1. . Limitations upott, the ,power of court/!,· 

martial to assess puniShments. a.' Limitations 
a8 tothejurisdicttotl oft courts-martial to' rid., 
judJge punishments.;A:·court-martiai may, ,not 
legally punish apersol) lflt· has'no jurisdiction 
over that person or ,no. Jurisdiction over, ,the. , 
offense which he had committed. Another test 
for jurisdiction of·a criminal court is whether it 
exceeded ilts 'POw~1,!Sln the sentencelpronounc~. 
The tribunal is without jurisdiction to impose 
an meglll ~entenae"22 

The Uniform Code of MiHtary Justice grants 
to gen,eraJc@urtg.martial, jurisiUction. "under 
sI:w!llimitati9ns as the President.mll-Y prescribe, . 
[to] adjudge any pUllis!lment not forbidden by 

118 .qf .• :Qnj~d States v. Jqhnsor. 13 USCMA 127, 82 CMR 127 
(962). ,. , 

fIll 'tJnl~tf; 'States .. v. 'ltobihBOI'l,' 4 USCMA 12, 15 :OMR 12 (1954,). 

; """"'1,; '\ 

[thejCode] .~ " jnclJl(iirg ,the penaltf of death 
Wh\l,llsp.ec)ti\la.H¥jl.utho;rj~§(tby [th~Cod~] .... " 
Th\.ls.t"H;I,~t~!.JIIljn~the,jurisdiciion of general. 
couJ!l;-mll-rtj8,llt ,is~ll~essary to ref~r to other 
ar,ticl~s",Qf' the Code" which .proscribe certain 
punJllhments, /lnd, to the Manual which sets 
forth the limitations imposed by the President. 

Special courts-martial are without j urisdic-
:. tiol).~toa,qJudge the punishments of death, dis­

honorable discharge, dismissal, confinement for 
more .than. 6 months, hard labor without con­
finement for more than 3 months, or forfeiture 
of pay exceeding two-thirds pay per month for 
6 months.'" They have no authority to ad­
judge a badcolld\.lct discharge unless a verbatim 
record of trial has been made.'" 

The Court of Military Appeals ha's held that 
even though a specialcourt-martiai is informed 
of the jurisdictional limitations on its punish­
ment .powers, iUs error to itistruct s1,lcli a coun 
on the maximumpurlishment for the offenses of 
which the accused has be¢nc6nvicteq.,:When. the 
maximum'Tor the offense exceeds the maximum 
p1,lnjs!lme\ltw~l\ll1, a,:~p~cilir cOl1l'l-Irti!:tf;ial 'can 
impose.'" A diil'erent resultwas·rea.ched where 
ali instruction asth·'ehe':.\1IW~$'4¢~lIfJl\.l~h9rtzed 
'under the Ta:bJe' of"Milicilnum Punishments ·W9.S 

gi¥~J~Il,t~\t»rJia;~qil£~~t~<;lpy"an i4strijction 
4n.~/'I!Ja~~#"lllt1isdic1rlonal· 'iimitation 
~_IIll"~~.,\Il1~"~ion".w,as responsible 
~~!§;~~t;iti~t~uction.126 Tn any' 
i$i;~.JltiI,J!eUli~~l!e, must ordinarily be 
~~.iWJ1,.e1!.u.'~llil~iaI. C(Hlrt~)lll\rtiai\is, .c0r-
ll!~i1iii'ui~'if~IiiIi·the· ,maximum. punishrrnent 
~~~~~~~tflnltr;otVte'~:UdiC~f\'(jm I\n 
'Wuffl!!i"aiiloh"\Ji' :trie specific penalties for each 
<l«~'iW~~~~l\.~~~:'IJ~M"l5,t 't,he.6/l'ellses' c~i'l;'i.e~ './1 



punishment, iJl"ElXCeIIs"'of' tMt Imposable by ell. 

speclld c6urli li.i\'a theWils i'lo'inetruction to total 
all' thepunishments)'2~" ,': 

, ;' ' H',<'~L": ':'i,'.,' " : 

Summ!!9,',co!!ftil'a~e, with<:l)ltjl1risdiction to 
adjudg~.d?~tp, (!Ismls,sal"dishon?rable or bad­
copduc~ 'dlscha"'~El' c9,nfl)lem,' ent,ln, e,xces~ of 1 
month, hard labor Without confinement In ex-

'''cess of 45 days, restriction to limits in excess of 
2 Inon'ths, ol."~oHelturs of more than two-thirds 
of f mb'ftth'spay<'" " " . 

6, Lim,it~tio~ as to the type ofVuniBhm,p.nt8 
,W hiah C([lfr:~8.martiQ,l may, q4judg,~/~O 

(1)' G~neral. Cruel and, unusual punish­
ments ,are :ilorbiddell.''I",The Code. 
Manual and case law,.h!).ve expressly 
prohibited certain"us~ftc punish­
ments as, cruel,'ancbull',usual182 ,or, as 
contrary to th~hcu~,~the service. 

'i" <. 

1211 Urilted· States" v;'I'13arn'w,l jtf 'O'$'Gl¥A l$lfl1:; la9, bkR 48'1 (1960). 

U,! Whi,le ,the' C"~,,l,le'idP-'II\,\~q, ',<AA,;K)~M, ,'lr:lR~, ,'_ (",:' ',d", f~~,~, ictional lImlta~ 
tion' of ~ months up~m the. ~~n1s~~~~,~r ~tl'lc~Jon to limits when 
IDlP08ed by :a'etu:il'a.l'yot,,'!ap~~If.loOIlrt;:nt'w.a:J.,,~.~e/ President ba:s 
U~tted t~e .P,J;'i.q4,:'1pj .. !~4t }'R~~f~,d,.,'$l\'t~ e~'9t ~,£ ~t~e provisions is 
Identieal. Sse., MOM. .1p~l'.· par,,! 1260" 

13(1 Thel M:anu~1' ,'irialtU' !iI~ferih~fIfI ~\'fP~,'a'nd duration of punish~ 
m.n~' II'\~ l5~e#o~:~ wbte~ .. t,,~e; \'~~,vo~,)tQ j}l,,~dictlon. !40M, 1961, 
paras. 14b;' 16~. ~6b. .' , . ,'. " 

" 1IIq].8;,Ool'1wt. Am'inll. >Y1lt VI :,: '! 

l U ,'E;g;, IconAnement:, tn :tl:p..n\e<1lJU··t.IIPQol4~lpl).iwlth enemy prison. 

e~s, !ldY~~~!'~" !,~,rld~', ,o~!t~~,;.'~o~~':p! ;¥~,e! .. ~f. 15ons, except for safe' 
cUsto 'I. ' 
, 118 MOM:" 1931~' 'paril.'., 126a,1',/, .. ,' ' 

, lU'S,~ ,41,0: MOMi:,)961, rp.,r8', \ 1~? .A c~nsld~~JLbl:, body ~! castl 
'la:w.,had'developed ,on the ,qu~.stlon of w1;len a "time of war Is In 
exl~ten"c~. It Is establishe6' the:£"' 8 ,formBi' aeclaratlon of war Is not 
Pl'JireqUlslte to t~, b~hnin~' o( a "tiJJ!:e pt "Ill''' nor ,Is &, formal 
deolal'ati.o~ of at:mistice 01', cessation 0:t..,1:1ostilities" pr~requistte to 
lUI terml~ation. United 'States v. Gann, 8 'USCMA' 12, 11 CMR 12 
,(191S8). "A: f:thne, ,of war", niay exist in pne.iB~B;J.:a:i>hi(!al area but 
not hr ,!I-,n()ther., The· test Is whe~her, In fMt, t?? "mm .... r y activlo/ 
In the' area. as 'It relates to the overall, pattern of, activity re8son~ 
ably supports the' :ePQ(!JWJiof)."' . that a, "time ot/w,,~" extsts there. 
Unltfid ~~ates ... v. ~lj.nders. 1, USCJ4~ .21, 21 CMR 141 (l966). The 
'eklatefi'cii';,ofli.jJ ttn\if:bf~war, is" nt)f affellted: 'by Execut ve Orders 

,,!h!I',~('~'P.'Mt.'l\~ ''f!i!'l~',p', r'~~J,~J"~, ~Vk~Itj,!\~,,: 01' 'which rein~ 

, Aoolo004 

'd aU ",!,i 8'0:1llIl'Qf nhl:tEha:ess' :obvious' ,punishments 
, ':'iN!'111 .~vtMJiq4,\ldcil1ithe)19ittllrc!).tegory are loss 
.. h,,, '::Jfl f0iB~~(Uctrij;illtle,impositionof 
"",,Om' "tb;Il1~ilifl;ra;lilflIlWifiM\mii1i1Ja.:t'Y: duties, such 

,i'<;I! 

,', '; ,,'asilliili~"~gua,l'di O!f;honor, and 
':, 'liI,ulliss_~g;:t1!heil",oo:ciSeof a high 

. sell$.r,o:B,l:n~~slll!h as. :guarlil 
··or""waill;r~Jes_4f.L!'l:t~9;limi<tations 

. ,"upotrbl"rtek~i1!IllldUMl/tOO4IlIf!I;ltJ.:Illents are 
:abso11i11lel)i'~~SJ;:O:f\punjsh. 
ment are pel'mJiltitted,jl:lJ,tjr'll!l'll' limited in 
amount, 'as 1,~Uetl 'f~W!'t~ p'art-ieular 
offenses .. 

spying in ~~~f~~~~~s:~L,rtWlelOO, 
its terms, "',"'''''' 
violated 'by acts 
time of war.'" This is the only offense 
described by the, Uniform Code of 
Military Justice fbtwhich'the dMth 
penalty .is mandatory. 'Article 11'8 

. proHdestnl\t '~it1i~( death or nfE(!~. 
'prlsonmentinustbeadjudgM,n.gaffiilt 
an !\Ceused convicted oUhe off~h$'esof 
premeditated or felony murder.~",.Con· 
yi~tidri of ~rtain o~her off\ln~~. 'Wl,ll 
'support the death sentence· when ,,£I1e 
cdufj;-!na.r,tiaJde~ it lj,J?prl?ll~tIf,:;!f 
the offense was, committeddldlrne",df 
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bad.conduct discharge are the only 
recognized:fol'll1s 'of punitive separa. 
tion which a· court-martial may' ad· 
judge;'" A dismissal may ,be imposed 
by a genera!, court.martial for any of­
fense when accused is a commissioned 
officer,and· is the only form of punitive 
separationimposable .on a commis· 
sioned . officer.'" Only dishonorable 
dischallge is appropriate in the case of 
warrant officers.''' .A sentence of an 
officer' to di/lhonorable discharge will 
be construed as.a sentence.to dismissal 
and will not be declared void.'" Since 
the' Table of Mlbtlmum Punishments 
applies to erilistedpersons only,'" dis· 

. missall~gally"'mai be imposed for vio· 
lation of 'any .article of the Code.'" 
Disnli~al,.,however,may not be ad· 
judged; If a part of the record of a 
court' iN inqUiry' has been read into 
evi!i~nge'on:behalf of the prosecu· 
tion!"" DismisSal is the only appro· 
pria~., Illea,ns by' whi~h a 'cadet may 

13D,'tTnd'eelr"blei ,41~char8e is ,an administrative ,discharlre and may 
.' ~~ J~ .dN~8~ ,by co~!W.martial. See NOM 50.0~518, Calklml, 20 
, OMR '54S' '(19116). ' ' 

,. \ 140 "A cUamil.al III more than' a separation ,without bonoI'; it is 
,.e,Plu: .. ~lcm 'wltb\ ~IB~onQ~' and Is ~uivalent to tb~, ~I.honorable dis­
~b&.rlre provided as' punishment tor a' 'warrant oftlcer or enlisted per­
soh~ln: a:,p~opfh{te~aS8S.~·"eM, 868421. BaUina'er.18'OMR 465 (19l18). 

L, m:t1,v.ltfd Statel v,.,Brilcoe., 18 USOMJ\ IHO, 88 CMR 42 (1968). 
, itt AO)19078, Glbson, 17 CMR 911, 98"8 (191S4) ; ACM 785, Welter-

. are'en. 14 ,CMR '1560 '(1].968') i 'c/o CM '249:921.' Mauer, 82 BR 229 
\, 'U944)." SIWllarly,.& ~I'\veni.nlr a\lt~rity is ,corf8(lt ,In lubltitutinll' 
't\l~ word, j'dllmllsal" tor the tlbra8~ '''to be: dishonorably dlscbara'ed 
""tom' 'tile 'serVice,'" when it ,II uBed !In the a'el),eral court-martial 

He.n~n~!ofd'( II.P~~I.s,a,lor,.e~: oftk:er., :Uni~ fJ,ta~.I: ~.\ ~ell, 8, USCMA 
,19.8, ~4 ,QM;R, 8' (1,6'0 .·',~owever, a sentence ot a warrant officer to 
:bad~Oh'due£rdi"cltar\r. '\vIUc!uoll'be ,C'on.tl'l1ed' as &.' .entence to dis­
honorable dl$~hJt,X1l'.,,,lnQG a lenten(]e to bad-cond.t1cf;, discbara'e does 
not IUPPOl1t, f;h')~ferQl}~e~ t~"t ~~. cOllrt-ma~tia,l contemplated sepa­
,al'0~ ~to'!',;f'rf"!Qll{I'~fWId'~&I\'1dIHqP! 81, dl~~on." Su,b a .. n· 
teqef -wUl'ebe (feotaiii'd U(rt ·tl\t, sentefl'ee Ii' ,~hyerable, the portlol'ls 
not ." .... aJbYl'lMrl otiIO/'~d\lclIJdli\;ha'W6IA;fII"(Jjf .m,med, OM 
'O"tOll.' .. "lOti •• · .~~ 9'I4l\\IWI' ({PMM'l""\\\I'b,iW' 
l.aB~ th,e ·.;~r'fi8":~rfrt~ap,.;th~~/J+J.mil. ~'.Jtt .. M. GMI. '1.961' 

~a:i'a. 'l·2I)'c',:' i 'Wfnf~i;~rl:Hrq",.\U[lJ:fq~.uSlii bQ-tf~~""" . <.'.1 

,i.' 1" MOM". "01. ·pa,a. j"Jl1H':lnit~~ J'!!9~!i~)VI",.,J,JjJ$.PMA 
641,18 CMR 271 (l9l1f1.).,,, ",' i ,""'\'I1'i"'H"'; ','f'K"dli~'''')')' ."J,!>"~tIJ,,. 

146 UOMJ. Art. 60 i see U~IWd',;Sta%"H""af6i\'JM4l1.o:t¢.''i!.oO,illS 
CMR 60 (1964)., , . r, '"," ,', ,', ,,' '"'\1" "':t.; r1',\I,'" );Hlt .. " 

'''United .'S""." '~UI1i.W, ";1tlSIlII.It' 1i't:~~a6'QMI\. 2~.,(IQA'), 
, .. {.1,41 UCM~" ~ta. 19-20.,)'! ,,;,~, \(\oh 'J,;' r f)'}I'-'~T'~"T ~'w '.1>, 

It8MOM. 19U. para. 126i., " ",," ,< ' .• ','Ii,,", .. i 
'14~ Unfte'd Sta;tes.:, v. Dunn;'9 USCM)A)",llS8, laQ\QM'R e168 '('196M" 

,,~ Aq",,~821. Kln41'i'l~ .. G.~R ,742. 7'i~'k'~'W""I'" .. 
161 United Statel v. L.(doVl!'" 11 tiSCldA ·61)9, '2'9' CM,B.· 4'16 "tl9QO). 

J~da'e FeteulOIl, in dl"sent;:'ltellevd:d 'tbati tlle, I'lloti;io .;xc~,~ Jan­
&'Uaa" made, the sentence, to co.n6nement and forteituree so vQue 
M41Jnd,etlnlte,8..;Wi~""~(\lJ''lppm.tl:i> "', ,:' ."*\ i: ~,r;) ,-;1 

" . l,lIt SoU.ta,l"y, q~ntll)e:menr II forbld4e.n las part Qt a c~uH_m~rtlal 
'Be\i'tetic'efoVriIUd ,SUltea"vl j8tthlll~!A' 1lI'gOMA S84i,'2B'/tiliR 164 (1968). 
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be punitively sepArated from the servo 
ive. The ,Coullt of Milita.ry,Appeals 
has held that a cadet is "an inchoate 
officer" whose. condjlct is measured by 
the sanie standards as an officer and 
whose "separation from the service 
... should not be equated with that of 

.. an e):}listed man." ,.. ' 
l..d .,,~,~, , .0" , 

"h',!r('4) po,nfonement .at hard laoo.r. The Code 
places no mMCimum l)mits upon the 
imposition of confinement at hard III.. 
bor" other than those in the j urisdic· 
tionai. ·ll$ni.~ts 'up!)n"'lnferior courts· 

',;I,~i ",.; malltlal\""1 month in the case of sum· 
"'I':' ,,; mary,te,@hil1t$JMld 6mon>thsln the case 
'!.'i<"";"·''':.,Qf.jJ.pecial.',courts." The,Manual pro· 
"jrj',C(,(; ''li4ptsiJthIlJ1j;,1i'sentence, merely to con· 
.''<':'0 "iftMtnentliwithGut hard labor may not 
,il'Ji:J.'· ·;jll>e >adaudged."" The. Court of Military 

. Appeals, however, has stated that this 
,n,"", ' .. ·"Manual provision,. only .implements 

;1 1 

A:rti~le:58(b)of the Code which pro­
... ","'. " ":" vides tha.t omission by the court·mar. 

, . , 

tial of the wdrds "hard labor" does 
not. deprive the authority lIXecuting 
the sentence of power to require the 
accused to perfol'll1 hard labor while 

, in con1lnement. Omission of the words 
is ineffectual to avoid the hard 111.· 
bor.''' A sentence to life imprison· 
ment pursuant to Article 118 (1) or 
(4) is .also construed to mean c.onfine· 
ment at 'hard labor for IIfe.1O' A sen· 
tence to confinement athard . .Jabor 
"not to' exceed" 4 manths'wHJ. ·be con· 

. strued as imposing canfinElplent at 
hard labor for 4 months.''' 

ThePiteslde~t" thrQu~hthe. Man ual, 
ha$'place'd'sevill!fll'c()!iditlbrlll upon the 

.... ," .~P~ltAo#16t~*i!lUihm~nt'iinthefo~ 
, . """. "" ,'Otco'tifi)l"ethell\0<w'Ohe'ofthese'condl' 
~,:'i":/,:::;':\;,£I!Uigt~~W~li.:~:t!~ct'tl'I!tt a·'~Q't\tt-mar. 
'.,\ '"wi(;'tllil'~~b'6l''aC!ljiudgea sentence to 
; !ui/ '1~11:~:~1~:! ~~~.~ .ttt;ti,~'M.· .I:'~ lilbodor4p4lriod 
,11liil1,mllH~ iII6i~ltitlt6'1nonthsunless' that sen· 
f!t.!~1~!, . 1"l8JIrf.~n'ctudes 'dlsWinorable 'or 
(,,>nt. ~pe' .cWI:H.lCtdischarge. Historically,a 
'~~'lI:."! I . iWlv:e.;mt~1i&l'ge, usuallyhas:beep. 
j)"", .. y,.i.Iiw,tm~el'l'/t6('slii!tences to·prirlo)igeB"con. 
:! ., ': . " ",." "'1.,:"", ' " " ",f' ',,,,, .. ' ,>, ' , 

'f~)\kiJt1i"H'thilina&htfand since LIlI 7,ther~has 
<""'\lII"1J'ld)h'})~n 'It M'~llua:) pr()vis!ofi"r'equiring 

'fL·", \'.' ,', '" , ',,' "" ), '.. ,I ; 


