vening authority (or anather commander), in-
cluding a- request to the commander to order
psychiatric evaluation of the accused; (3) in-
itiation of an inquiry by the court into the san-
ity of accused ;:or (4) an actual ruling that the
accused was or was not insane, at the time of
i the offense, or is or is not insane at the time of
trial. Different principles apply to each of these
rulings .. ."® T ' .

The ruling of the law officer in granting the

mitted to the court-martial for its concurrence,
even though the purpose- of the continuance
granted or denied is to permit the defense to
seek the appointment of a psychiatric board.
In general, the granting of a continuance is an
interlocutory matter for the law officer’s final
rulifig, pursuant to Article 51b, and subject to
reversal only for a breach of discretion. .

| That rule applies to any continuance unless, in
" terms of Article 51b, granting the continuance
is a ruling on a ‘question of accused’s sanity’.
If it amounts to such a ruling, the law officer’s
decision is subject to reversal by the court-
martial, : o

“In at least two cases the Court of Military
Appeals has dealt with the granting of a con-
tinuance on a defense motion ‘for the obtaining
of paychiatric eviderice ag & matter within the
discretion of the law officer:. " ;T

' but it does
not appear that the necessity of Ebﬁi;ufréiicé’*by
the court members was eved raised “in"thods
cases. We are, however, satisfied that the' pro:
priety of a continuance: to permit: the! deffenps
to obtain more evidencé, eventon a-questipn_of

LA A

w30 CMR 805, 809. ' ‘
® Citing, énter ola, Unitod States . Frye, 8 USCMA 147,28, CMR
o seL (1957). o P
g0 CMR 805, 800-810. : s
-@ MOM, 1051, para, 122 . o . ; o i
[ ' MCM, 1061, pare, 122b. But see. § V, ch X1, supra, for & dlis
. eudsioni of the validity of a simifar provision of the Mangal: | )

™ Footnote 2, AGM Cook, -80 ‘CMR. 805 . (1981), 8l0. . & |

™ Quaerp: If. the convening authority ‘withdraws the chargeé
| without conducting an inquiry ms recommended by the eourt, does,
. former jeopardy' attach? -Suppose the convening authority dismlsses
after the. qu!cal board has conducted its inquiry. Does the effeot
 on aceused's amenability to another trinl depend on the findingsg, of
b the medical hoard? Supposé after the colirt has recommended In-
k. quiry, the convening authprity ireturns the case with--a request fo
. the court members to reconsider becausge he finds “no substantial
i baste for further: Inauiry into aeduaed’s Mmentil” condition? See WO
| NOM 0000510, Simpson, 1 Feh 90 (pnreported). R
1 ! “States v. Willams, 5 USCMA

8]

. wMCM, 1951, para, 1200, United States
b 107, 17. QMR- 197 (8BB4 YS e Fo T

L AGO 10004, |

continuance to the defense “should not be sub-.

insanity, or to taltg other preliminary steps, is

not itself a” ‘question ‘of accused’s sanity’. It-

does not requite any.dstermination of sanity,
but only the same;sort 6f preliminary -decision
as to the adequacy -of the basls.for requesting
additional time whiéh: is frue of any ‘continu-
ance.”'l'l oL R -” FAE e . oo . :

c. Action of: thé: confvé?iing &uﬁfomtyflfhe

Manual states that if the court-martial deécides .

to make further inquiry, the ¢ _i‘t"mafy-t adjourn ..

and report the matter to the convening author-

ity with recommendations. The recommenda-

tions ‘may include the suggestion: that the ac-

cused be examined by a board of medical offi- .

cers, After the board has reported, theé,convens .
ing authority may withdraw the charges or.

send the matter back for trial."™ 7
The choics of action is more restricted when

the court has directed further. inquiry than '

when it has found a lack of mental capacity to

stand ‘trial. If the convening authority. dis-

agrees with the finding that the accused does

not possess ‘the’ reqiiired mental capacity, the '

Mantial allgws him to return the case to the

coutt 16¥ réconsideration.™ If the case has been

gent by the court to the convening authority
with. g recohimendation that a psychiatric
board he:gppointed; then the convening author-
ity either lasf6
tﬁé\-aeqﬁfsué@%‘ia board:for examination.™ If the
onvenin aIﬁish@rljcy follows the latter alterna-
ighin has two. courses of action avail-

o afterflie’ 1edical board has reported, (1)
to:g ‘s‘fggaé?%thﬂg}}%ges, or (2) return the cage

E%ﬁﬁ'ﬁ}oﬁm’ﬁaﬁed on mental incapacity. a. Gen-
:ﬂ*.[*%ﬁﬂs‘héof the lack of mental capacity
ol ﬂﬁs@ﬁbgeiraised by evidence resulting
i) %' firetiia) inquiry or an inquiry directed
ingthses curing .

an’‘fcdii§éd should not “‘be brought to trial un-

;9« eg%gn,of mental capacity never goes to
the mérits of the case, even though it may seem
closely coninected to the issue of responsibility.

The 'défense counsel normally would raise the-

Ly

{§s& of capacity by a motion requesting 4 con-

187

é&co’q tdting trial. The Manual says that

enses sufficient mental capacity to
ugdletgtaig Uthé nature of the *.proceedings
zaliist 1 and intelligently to conduet or co-

‘withdraw the charges or refer .

“his defense.” 8 The motion raising




tinuance or stay in the proceedings. Evidence
which' reasonably indicates the problem of ca-
pacity is present, is enough, however, to require
the law officer to place the issue before court,
even in the absence of affirmative action by the
defense counsel. The law officer must exercise
great care in ruling on defense motions which
might raise the question of capacity. If the sub-

stance of the defense motion or request involves :
a question of capacity, the inappropriate form

of relief requested should not control. In other
words, if the evidence reasonably raises the

issue of the accused’s mental capacity, but the _

defense counsel makes a ‘motion for dismissal,
nevertheless the law officer should treat it as a
request for a continuance, which is the proper
motion to raise the issue,

The issue of mental capacity is always an
interlocutory question, although it may be
raised at any time during the trial, even after
findings. Despite the interlocutory nature, the
law officer’s rulings on mental capacity are
treated as questions involving “insanity” with-
in the meaning of Article 51b. They are, there-
fore, subject to objection by any member of the
court-maxrtial.

b. Procedure, It is desirable to raise and dis-
pose of the issue of capacity early in the pro-
ceedings in order not to confuse the separate
questions of mental capacity and mental re-
sponsibility in the minds of the court mem-
bers. Once the former issue is raised, the law
officer will rule on the motion whether it be at
his or the defense counsel's instance. After his
ruling and before asking if there is any objec-
tion, the law officer. must give special instruc-
tions to the court.. These instructions should

include an explanation’ of ‘mental capacity, the .

distinetions bétween the. questions of mental

capacity and iﬁenté‘ill‘bréépb‘iis:iﬁi]_'jj;‘y\.iAl'gd_ it'is

the ruling of the law officer is final. But if a
member of the court does object, the law officer
will then be obliged to submit the. question to
the court under appropriate instructions. These
instructions should include, in addition to what
was given before the objection, an explanation
of the presumption of sanity, the burden and -
degree of proof required, what reasonable
doubt is, and the voting procedure to be fol-
lowed. The voting will be oral, beginning with
the junior in rank.” A majority vote will de-
cide the question; a tie vote shall be a final
determination against the accused in this par- -
ticular issue.? '

Hlustrative Case

United States v. Williams,
5 USCMA 197, 17 CMR 197 (1954)

In discussing rulings involving the question
of the accused’s lack of mental capacity at the
time of trial the Court said:

+++ [TThe law officer's ruling is final un-
less objected to. However, if the court-
martial members are to perform their task
of objection or not objecting to the ruling
with some degree of intelligence, .they -
should have some assistance from the law
officer, We, therefore, believe that after the
law officer announces his ruling and be-
fore he asks if there is any objection, he
should give certain instructions to the
court. , . . Certainly the better practice is
for the law officer to instruct the members
in essence as follows: That the issue pre-
sented is whether the accused possesses
sufficient menta] capacity to understand
the nature of the proceedings against him
and intelligently to conduct op cooperate
in his defense; that he must be able to com-

prehend rightly his own status and condi-
tion in referénce to such proceedings ; that
he must have such coherency of ideas, such
control, of his méntal faculties, and such

g, Power of “memory- as will -enable him to

’ 1deptify witnesses, testify in his own be-

half, if he-so desires, and otherwisé prop-

- exly ‘and . intelligently.aid his counsel in
::ggﬂ‘; 2::: g; ::)) United States v. Williams, 5 USCMA 197, makirfg & Fational defense; that his mental

17 CMB 197 (1964). _ .  capacity at the time of trial is different

important, to- point out'that ghce $he ‘issue of .
the accused’s lack of mental-capacity ‘is raised, .,
the burden is on the government to establishi,.
the - accused’s capacity beyond - regadnahle -
doubt, BRI BT

If no objection is raised by & courtfmembér, v

188
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- reSponmblh‘Cy at the time of’ the-*" ey
sion. of the ‘offense; that lack: ¢ ment
‘respongibility at-the time of commissiei'
the offehse ‘constitutes a defenserto! hh ¢
crime ‘charged, while:the lack of’ mﬂmtalnro-
capacity to-stand trial does not;that; opdessu
_the issue ig raised, the burden-to: establishios
sanity is on the Goyernment;: that th;gtf@y;a )
no requirement that the accused prov ;- % .
lacks guch mental capaolty‘,,‘ yils ffle‘;gh G
_upon the ruling, that if. anj V‘ ‘ g f '
“or doés not, entertain a reasona,]?flega '
~ to mental capacity, he shqui&
'_ruhng W '

be further 1nf0rmed as o, .gte’“

that 1f 1n the hg;h,t of -all: e,v1dence,,,w reg- ;
sonable douht, exts,t,ecas t0.the mental.capa-
city.of the accussd to, understand the na- -
“ture of the progeedings against him. and.to-
-conduct- or-‘cooperate’. intelligently - in his - ..
defense, the motion should beigranted; that - -
if they are satisfied beyond a. reasonable. -
doubt the accused has the mental capacity
“t6 ‘understand and do the things relatéd
above, the motion should be denied; that'*
a maJorlty vote i controlling; that & tie
‘voté'is 4 determination’ agamst the, ac—'_"_"
¢used; -and that the ﬁndlng should be to
grant or” dehy ‘the motion or the rehef""‘
'sought 80 NS ‘

i .E Tt
td ATy o )

. Aamn of the eamm&tp oﬂfﬁhoﬁty wa the '
court finds that the abtuded  THdier pental ¢he!
pacity; it will ¥ "oiaﬂ‘ftéffﬁ'nﬂﬁ{ﬁ AR rekwa g
the'record ‘to the' con“{fen‘l‘nl&“a’ﬁtl’fo’ri }r i""*]f*h%m

LI SR SN )

convening authotity’ may’ Wftﬁdﬁﬂd\?%‘h% %ﬁg‘%{m %

from the court and eithier dlshilssot }n [o}

them in- abeyance: until, the’ Taccnsed, régatln%& 2
mental oapaclty If the convemng‘ aut}f\‘&i'i{ge é;?if
A ]

ng@oa
e

e ""’ Ib‘id
U MCM
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sitt

popany; fid: that the: accused has recovered his-
capdeity, then-he may returti the caseto:the
oourt* :ﬁt;}rfa%eoon?stdemtmn of its 'ﬁndmg’s 8z,

s gtadd that 4f |
s, firiding) }{aﬂ; ﬂhé ézcouSed

Gisite tal i"d&paolty,
:- fﬁédiwtely

rgturist 4 Therodu

tion: =Ewhwu1wwy ooitmswo%stonﬂis soubty

fals By s 167 of ) MafhW&sg,w Hiag if

the . conyening. atithispity tiflgagress With ‘the
rt, Qo0 issue- of £act, Mheecaurt.will axer-

ound discretion” in.peconsidering: the.

The, daw - officer: shonldicayedily, dnz.

mot;om
struct the members of the court, wgthedqmm
tion is one of fact and that the decision is.one
withinithein: digcretion; to be made mdependeht
of: the wiewsof the conrvenmg author‘irty"“f-‘w

A court-martlal may grant a coqtmpa,noe;fort
reasonable cause at any time and w1thout llml-
tation on the number which may be, grante B
The Court of M111tary Appeals hag held that-.
the granting of a continlignce ;_by the. ourt is’.
an interlocutory quesbion‘"whlch 1s not - subject
to review. or teveris) by, the conyening, authot- .
1ty 85 ‘The -continuance* Ant Knudson, however,
did not mvolve mentaf, capaeity. . Nevertheless.
the- fears of ‘comimant bifnﬂuence voiced by, the .
Court ‘of, M‘ﬁgt'} & Py i in Knudson m1ght..'
be aroused by, a on'vemn'glauthontys initite-
diately” b 490 ﬁé"dera. on of the quesr.
tion of m capacity, Such an order foreres -
consiaerﬁtif e_é‘hg‘ tWeli be tonsidered as tan-
bamount 10,88 %aeand, ,reversal of the court’
omnnmneoea‘sg,ugm’ fag ;

{3 I ) L

Witihige ve _in‘d-"the rantiﬂ of
' 'gé%iat 1%ho accusgd’s laci of -2
4 Semporary condition Ahd.,
‘bhuxtwﬁnﬂ ijmuszrestored the trial-will pro -
1 @ﬁh@ eont;lnuanee, the oourt-s-'_.‘

‘ -=.|'When the ;oonVentng\ iu:u-x
i e eage after 4 lapge‘ 9;£ pme‘”

28

ehndiBndotermines ¢
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-%ermm@.xhtst ititended role- m thowprooedure
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and in no way. threatens the: mdependence of
the court-martial.se

The better practise would be for the conven-
ing authority to hold the proceedings in abey-
ance, during which time, with expert advice,
he can determine when the accused’s. capacity
is restored. Then he can return the case-to the
court for reconsideration, To immediately re-
turn the case because of the convening author-
ity’s disagreement with the finding may result
in reversal on appellate review,

Where the accused’s lack of mental capacity -
appears to be a permanent condition; the ‘¢on::
venmg suthority would be best a.dv1sed to dls- '
miss the charges.a'_' SEEERY

4 Motion based on mental lrresponsibillty.‘
a. General, The issue of the accused’s mental
responsibility is concerned with the state of the
accused’s mind at the ‘time he’ allegedly“com-

% Quaere: If the accused’s "temporary" leck of mental capacity_
dods. not “dlear up' within . a reasonable time, mey the ‘eonvening
authority send the case lmok to the court with an order to proceqd" )
‘Would ‘not- this dehrlve thé ‘nécused of & falr triaif Cf. United Btatés
v. Olvara, 4 USOMA: 134, 15 CMR, 184. (1964), where CMA -hold that .
amnesis did not umount to B lack of mental capacitv. hecauue to
hold' dtherwise” would' mean that permanent loss of memory wonld
protact the-pcoused froin trial, thereby in effect negating his responef- " -
hility But the court’s opinion by Judge Brosman added: if tha eon-
ditlor ' of amnesia  wers only temporary, “fudicial dlaeretion would
demarid” the a'rantlnﬂ of a econtintance to allow. s recovery. Chief.
Judge . Qiitnn dissented _becguse he feit that a elaim of  emnesia |
supportad - by indepehdent evidenou wia “reaaonnble cauge” fm- a
eont[nuanee
: "Qmm It the ounvemins nuthodt—y talla to act at nll elther: to
dismigd or teturn the case to ‘the court, what remedy. doss the ae~
oused have?’ | . ;

“Unitad Btntel v. Willlams, B, USGMA 107 1’! CMR 191 (1954)

~Ipld, o '

% Goe Bgotidrt: I, Mbiion ‘#6t" 4 Finding of' Not Gullty, supra for
dissussion of military's Motion for, Findim of Not. Quilty and the.
Federal court’s motion for judsment of acquittal, -

'“I‘he dtvefnent rap tgcﬁ Imotiq;: or finding ‘of. not guilty
andsmotloﬂe r‘isihk’ th:{gz:u !j nEanity - ndu sufiport. in the Code,
the. Maual;, and mﬂummpeu t‘e doeilbng; InsAF:61(5); 'UOMS,

b Boeret v e s B R *ma%fﬂf; iy

ard of proot- tor xuling. i ufmojle dttﬂtﬁltwt! .hjm”
forth, This test, has bean Hp kd MR " EB:
(19609, Ba1. ‘Hee § 1 §b5 8¢ u'; ﬂé.?ot oée @ﬂq - Gount
Milltary. Appeals - i - Williging; - shgret: n?h,t@} By qeitb:]l; WHeRE
structing the court membars afted ohe of thi o ﬁl o
ruling' on 4 motioh vufstng 1he iauubf df*%t{tq Ba ‘
law, offfaer ghould, inatruct.. the, ourt gn wwm i
greater standard of proof suggests that defense evlilenoo SR,
considired 1 ruling ‘on the tsnity mostons ddnidbiheioH et dNClT
evidenes. {s- ‘made ‘neceasary hoosuge, fo, AVergome

Hee, s ma b gpmza‘f gu et f

the nccused was sane at. the time of the oﬂanse,

must ;b pftared. 1 Bipce (ihe dafensel (Wodldi noxthal wb{rddeﬂtwﬂfﬂ[)
evldenca it wouid eceganrily. aye. to be copsl ora hy the, couxt
ruling Un ‘the ibbue” nh’ {ntdr tory qun’t;!o ? di }IO, gk ,dﬁrm

1 MOM, ‘1081; ipaid,; ‘1205, v sb e

P f’ IU;.’!\
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mitted" the offenses’ charged, The test
wheéther the accused’s mind was so far free
from mental - disease and defect, or derange-

ment as to be able to distinguish right from _

wrong and to ddhere to the right. This issue
can-easily be confused with the question of

mental capacity, but the two issues must be °
separated since each is treated d1ﬂ’erent1y pro—

cedurally and substantively.

b, Procedure The quest1on of the accused’
mental responmblllty usually would be consid-
ered by the ¢ourt only once, that being when

the ‘dourt membere dellberate on the ﬁndmgs."

A moflon ralsmg ‘the 1asue, ‘however, may be’

considered by the court as an 1nterIocutory,‘

matterss

I:__J

When. the issue has been ralsed by: motlon,._'?j:
the law, officer will first rule on the motion, sub-

jectt6 objection by any court-member. If there
is no objection, the law officer’s ruling disposes
of the qiiestion: urntil the time for preverdict

instructions. ‘When ‘an ‘objéction is raised, ‘the ]
lawofficer shotild instruet the court on ‘the test '
for insanity, burden of proof_ reaeonable doubt s

and' votmg procedUres U

A motlon to. dlsm1ss for a lack of mental Ye- §

spoqsublllty, although 1dent1ca1 to a motion for
a ﬁndlng of not gullty in that. the grantmg of

each’ will result in’ acqulttal 1s still a separate ":

and distlnct motion form.* On this motion, the <

court may consuder ev1dence presented by bothj

the prosecution and defense. Second, the court - |
must be convinced beyond a reasonable doubt |

that the accused did possess the .requisite

mental responsibility at the time of the offense. .-
The ‘only real d1ﬂ"erence between, determining,

the issue on motlon durmg delibgration on find- ,

Ings is the votmg percentageg rgqu;red to sus-

tain rullng or, ﬁndmg a,ga.met the accused 91!.i

[

ter. andr#hew

closel -to- deltberaté on its finding, the issue of

- Insanity’ at-the-time of the offense must be re- = |

J}f insa;mty'fsesramed ‘a8 an mterloeutory mats i
ouptiifinds -theiaccused sane;- the -
trial, mmé.ébds{jdmfbo fndings. Before the court::

submimtedﬁto vthe court.?% The instructions given -
atihis: point-ghould cover the test for. mental

irresponaibility, -burden -.of _proof,’ rea.sonable
deubt, and veting procedures. Note that when‘

the. i3sue of responsibility is decided on an.in. " :

terloguteny-basis only a majority vote is- needed"

AGE’ 1‘4 - 4




[ substhritive content of héatruutlb?ﬁé dn ths
i responsibility, gee United Btdtgs v Wiliiams, KSLII!D QETEEWTY
3 UME 197 (1954) nnd DA Pgl'l'l. 27';-9,
. app. IX.

: ‘tha lack of mental cappelty to entguiain, g
j: or “bremeditation, whiohever state of

B offanse In' question. For: kulistavitive'id bsldﬁu f
. responsibility,”. see Manson. Eaofd of ﬁtq@;"
3 Unigdeo’ Rulé, DA Pam 27—100-4, MIL

. to decide the question:against the accused. by

finding that the accused possessed the requisite
mental responsnblllty ¥ Thig finding, therefore,
cannot be tredted as a finding on the merits
because no person may be found guilty without
the concurrence of at least two thirds of the

¥ court members present 84

The Court of Military Appeals in the Wil-
liams. case®® sug'ge_sted that dual submission of
the issue of responsibility be.avoided. If the
law officer believes the ev1dence is such that
there is a fair chance that the court will sus-

| tain the motion, he would be' justified in sub-
mitting the issue on an interlocutory basis. If,

however, the evidence is not conclusive.and it
is likely that evidence on the merits would
help the court decide the issue of mental re-
sponsibility, the: law - offleer should defer. his.

- ruling and ‘submit it to the court when- it -
- closes for findings.® - ‘

If the final determmetlen on the Questlon;

: when' raised on an mter]ocutory basis, is that

the accused was not mentally responsible for

' his acts, the court will sustain the motion and

forward the record to the convening author-

. ity.*” This ruling may not be returned: to. the
. court for reconsideration.® . S

“The issue of the lack of mental reSponsiblhty '

- usually would be disposed of as any other easen«;
. tial issue by submitting it under approprlate in-

t structions to the court-martial for determlq -
| tion as part of the questlon of g'uilt or mn

= e .‘('

B UCMJI, Arts, §1(b) and ,52(;:)

“UCMJ, Art. 62(a)(2),, -
% United States v, Williafs, § UsénA 197 1%

% DA Pam 27-9, “The Law Offost"” (1bnsn ’
¥ MCM, 1061, para. 1205,

¥ MCM, 1851, para. 87f.

% United States v. Bum, z*UsoHA* ooy 0féﬂm ﬁ*’(ffﬁ”

00 fiid, SRR G £ P wm chinne

m Emphauls supplied. 2 UBGMA 4% :;ﬂi“ g}ﬁfm m&q&

" A used - here the term: “partial: mmh11W6ﬂllﬁfN'\HLm

10 United ‘States . ~Storhy, 9*“% )1‘3 ;
2 bid. Soe DA Parm, 279,/ Thy Ldvémi iy s

sugtrente natructiong 1y
18 Bge DA Dath" z':l-’tﬂ'?g, %?&W b, Y, Birus
POOM, 1961, pary adki 1 4G S
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cencéiIfathe fashe of insanity has:-been: raised :
by thesevidenod, thenithé sanity: of the accused .

becomas; ageamcelententof the offense, an essen-
tial-is$te whith the:piesseution: must establish

beyoiid a-reaschakisideubts®nes! sanity has-be- -

come an éssential:Tsaud thelaw officer:is-obliged
to instruct. the ‘cotizbnmsmbbpst ohi insanity.
{mental responmbilityf) Mthmrﬁwithout‘rethst
by the defemse.“9 - fef i, At -

5. Instructions. a. Geﬁié&"ﬁ}l".‘-‘--‘-'!ﬁh'e,law officer
must give instructions suw:gposstd .onl:the issue
of insanity, once the issiie i3 PainedMOIH lBrwms,
the Court said: . . ek

. [11£ it.is reasonably ra.ised thenmarnn

1ty becomes an essential 1ssue“wh1eh@mustr o

"""; e s AgAT

be establishad by the prosecution, This de~ . ..

meands -a.8pecific- finding by :the' eoukt-:

martial and-obviously- it ought to:dweyin-..- -
formed .on the' law.We believe that when gt
spacific finding on & particular issue is ve- -
quired; before the. Government can:estib-- ..
lish its case, an instruction is called: for .=
mth ar. wtt}zout request by the accuged.

Sarpty r@fﬂs in thl,s category and. it was.
error for ]@W officer not to cover. the .
SU, Jgfﬁ ‘),Wt some instructional guid-

Frares i,

b Pd/b‘ﬂz‘dfl m’ehtdl responsabtlety 108 'I'o neces~ .

mtate%hhhﬁtr\ab‘tibn on partial mental respon-
sibility#t1Hers tiust be evidence from ‘which .
a cotrmiftial ¢kn ‘tonclude that an’ accused’s
mentalreofiditionwas of suchi consequences and

g W&%ﬂg P6prive him of the ability to enter-

tainithe miﬁcmaf state of mind required for
the commission of the offense chariged.”1ts

Thegé must be a showing of lack of capacity

to entertain the necessary state of mind rather
thastonlf it tmpdired abilitys -
e'mftﬁ o i : ‘
Indgrensénof  ganity. 1% Accordmg to the
melg({ g aeensed: is presumed initially to
‘Elf s@&m aptl-dpchaye been sane at the time:of
8

supphi 1 thies veguired proof of mental capacity

o andgms aniilility. and. authorizes the:eourt to

asgurie that the accused is sane until evidence

s presented to the contrary.los

Tm,pmsamtwn need.-not . estabhsh the - ac- '
. cused’s sanity until:the issue has been’ raised

by substentiel’ évidence ‘ténding to ‘prove ‘that

T

legedasofenss. ‘This presumption merély -

»E




the accused is mot sane, Then.the présecution

must show the .accused’sisanity beyond a-rea-:
sonable doubt just ag Wwith any: other issue-of -
fact which relates to. an- element of the offense. :
Once-the issue: has been: raised,: the law. éfficer.
should avoid mentioning the “presumptwn” of
sanity in his instructions, but instead advise .
that the court may. consider.the general human :

experlence that most peop}e are sane 07

- IMustrative Cases.,
 United -States vi B@esak

' 3 USCMA 714, 14-OMR 182, 1954) .
The law officer’s instructions on the “pre*-'-'

sumption’ of ganity included-a verbatim recital
of paragraph 122q.of thé Manual. The: defense
argued that the; Manual’s:reference to’evidence
“sup'plied‘ by ‘the'presumption of .. sanity’t was

“an improper attempt to characterize as ‘legal
and competent’ evidente’:somethitig - which,in
its very nature;.cannot:assume such a ‘char-
acter;” The: Court; finding ho preJ udlcial error
upheld the eonvietion,:. i

Opmwn Whén We consuier as a whole thef'

instbuctions ", *. *apd when ‘wé’ note the"
referehces to the- requlreméht“» _

' tioni’that ‘there be no reasohab’le' doy _
sanity, together with the statement that'

~sanity had been put in igspe by “shibstan-
tial evidence,” we Gannet rogardspheirefer:

- enge to “evidence supplied. byt presump
tlongof inganity/! ay, SORStULIDgmone Ly

- tqupe%t Wberaethew 19

!samty.” O.f course; th@cmuﬁ"'fﬁ”
‘always be ‘advised;of tHe appian]
‘generalized human lexperfatics il il
Iution-ef- any issuel ofs sa,mrtyftwi'é‘édﬂw
s ewdence 108 :

co U inasnico

*s:meemrwn wu«fe@ﬁ Byl

oy .mg@ rMomonsraften findings. The issue: of: 3 in-

' -mmtﬁ; ut.submits,.in mitigation for sentenc

ik aé h meeews B o

‘!';‘ ﬂ ﬁ‘J? 41

i United Statesiv. Riekards, . - . -sfr
- 10 USCMA 475, 28" GMR 417 (1959)- .

' The law officér 1ncluded m ‘the instruction on
the: issue of sanity fhe‘ statement that the court | |
cou,ld “consider the general experlence ‘of man-‘{ 1
kind that most people are sane and that insan- ]
ity may be feigned with easé.” Althoug'h this -}
statement that insanity might: -easily be feigned
was rfound-in -~ Biesak, ' the court cautloned ]
agamst 1ts future use. EE e :

ot

T Umted States V.. Oukley, o
11 USCMA 187, 29 CMR 3. (196Q)

The law ofﬁcer instructed ‘that the: e.ccus.ed1
whs presumed to be sane ‘and that the presump-{
tioh:remained in effect until-a reasonable ‘doubt’ :
appedred ‘from the-evidende. The  Court held! 3
that this reference to-the presumption was not* |
prejudicial ‘to: the accused wheve the law offis" |
cer eliminated the presumption’ from' consid:: |
eration by further instructing the court mem-
beys, that substantial evidence, of the accused’s..
sanilty_ ?tad“been presented wh1ch made 1nsan1ty .
enitial issue of fact to-be determined from i 1

the_‘“e_idehce.‘ L

The- 'mb.jorlty felt that there Wwag no need to i 3
consider whether the part of the ‘instiuctions” |}
whlch'dlgcussed the “‘presumption” was legally |
use when, the, 1nstruqt3ons WereAj ]

88 3 Whole, th )

S ‘

,,,,,,

.,_,g‘e ,E‘erguson sald
_en;gie ogk inganity . had been mtro;,
W officer ‘should not mention the |
"of ‘Sanity, but that he could™
fjmembemx that they may take
common egperience of m,’n-
the questlon e

h ﬁg%i)dlig

ke J,{l"? R TN

"84ity "hey” still be raised after a finding of
g@@{b&, thE couit-marfial,i® This would most.. }
aceur.in guilty plea cages, where the o
;'Lj-‘,hde ‘presénted . 16 ¢Videnee on the.

gimuprposes;evidende that Yaised s 'question ot

Hghditve The law: officer showld. then. withdraws. 1

gthemunld;y%plea and substitute’a nét guilly flea’;
! dings of. gnilty had already.been

fov! 48 hin
settih’g

z;aﬁmpwsd his; would. - necessitate ‘4l -
p,s1d% Heings Weford withdrawal .
p‘Tea. .Once & not guilty.plea . hesebeen

w0 4
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| entered, the case would be reopened for the
presentation of additional evidence. Then the
issues would be submitted to the court in ac-
cordance with the not guilty plea.!?

7. Appellate review. Inquiry into the' ac-
cused’s mental condition does not end with the
' trial. The issue may be raised for' the first time
and inquiry made by the convening authorlty or
the board of review.'l Recourse may be had to
. matters outside the record in dismissing or
ordering a rehearing where the issue ig initially
raised during review. Matters outside the rée-
ord, however, may not be consudered to erase a
reasonable doubt of the accused s samty left by
the ev1dence presented at the trial.l12.

o ‘H J{,uuu wipl

Grgoadyowd

S a

Fogs 1o )

AF

1 MOM, 1961, para. 124 ; Ulited ﬂ\?aieg'*\i*’%

9 CMR 30 (1058). : g ‘

+ 138 Ynited States v, Gat‘ey, 11 US A 4
18 Wnitéd " Staten .. nor&emswﬁ? *?i?b'nf

(1854) . - ; A
1 United Stntes ¥, Jquji:\;: USC A hib% 0 g}b(‘l% ;
118 Tnitad Sthted v Tho ]d% ﬁ!qﬁu?fgw‘ {hi
013 USCMA 168, 108-199,° ag-,,%,ws, Mﬁ‘m“ﬂ‘ :,}‘" DRSO
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1"’2 USCMA EBI ESS, 10 CMR 7 ™ )

A lack. of mental capacity on the part of the
accused will- toll appellate review until the ac-
cused regains mental capacity.!!® Some excep-

tions to this general rule-have hden:laid-down.
~ by the Court of Military <Appeals.: The Board

of Review may determine whether: the accused

lacked mental capacity at the tiimeé of trial de-

spite his lack of capacity at the-time of* appel-
late review.! The Board:of Review miay also

proceed to a finding that’ the accused lacKed

mental responsibility at the time of the offense
and dismiss the charges regardless of the ac-
cused’s mental condition at the time of:re-
view.}® Before dismissing, the Board .of Re-
view must give the Government an o'pportunity
to meet the defénse ev1dence, cross*examme

defense w1tnesses and offer rebuttal ev1dence.11“- :
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. and“able. atgumdnt”. Judie-Lutimer folt that & Tailiie fo Migiis

CHAPTER XVII
ARGUMENTS AND iy ',I‘BUCTI@NS

e

o VI

Ty

L

Sectlon I

'whlch hé'ii ﬁéhd* f{:’3)‘51:1- Vet

S fm}zefemces MCM‘>1951 para 72 73

‘fif%h‘?ﬁghlx“ “?“s B ..-;N

31«’.'%"-. e -:’a‘{-’é-f.. P

ﬁg he Eourt y s
Btore argifments are ' '7
-c&unse‘f bf fhe 1nsfruct10ns ’

;Tﬁﬁéﬁﬁéﬁm&m:w &g'yaﬁluahlaﬁmght of; kt,he‘ part1es, and, so far as the .

. acoused Asisongernadalle Grurbiatilit

sAppeals recognizes that it may

be:therthest dmportant patt: of the triald for this.reason, while the trial

- qp;’l%glw,‘ %’_}_fregﬁlg walve

3 .fr!’ '." " LR Tt ' o '\f'?"'

HLALT - DY Sectlon’II
1.: - General, Generally speakmg, the rule.s

which apply to arguments in civilian  courts

1MCM, 1861; para: 72a. Although the Maniial pérmits the prace
tice, :there: appear to. he mno reported: cnags §n. which agqused, repre-
sented by counse] argued his own case,. Mo eu\'el in the usuul cuse,
such action ‘would appear to be highly uhdeslrabis,

DA Pam 27-9, Military Justleg: ‘Hendhook, The Luw -Officer
(1968), K1, Where counsel Have based thelr arguments on proposed
instruotions, It woild eppear to be dangerous practice. for the law
officer to change his Instructions thereafter. .

8 United States v, Sizemors, 2 UBCMA 572, 10 CMR 70 (1953).

1MCM, 1061, para. T2a.

5 United: States- ¥. McMahan,. 8 USCMA 108, 21, OMR ¢ 31 (1856).
It should, be mnoted that MeMakon did not. inyolye 8 situatlon where

defenss counsel wuivcs amﬁumeht for ‘tectical remsons ‘Whilh' tiial -

courigd]- hag already waived ' his opdhing argument! {n'’ dden: to ipre.
clude . thq tpial. cnunapl from making‘ ANy stat,ement 8 ,?aéb
cqntrnry, in Hc.Hahan, the trial Gounssl had alrefidy ma

that situation is, for all. ‘Pyactieal purposes,.an: adm a%oxhpf,"
"Bee zenemlly. Comment Permws:bfe Scope o,f
Coluniii“Li; ‘Revi 881 (10985 R R Y L
T AGM 9408, Wellgr,. 18. (Jhp,& 478 (1&54).,

B

HIanmmatury pta’fsments are ‘those of a nature ca]eulataé to,._.

inﬂnnie s parasiona and :prejudices of the Court or to weigh: Lib

its ‘sympathles in favor of the apecific vietim of the wrongdolng. of
the uecused;the class to whieh the victim belongs or gociaty In; gon- .

ent pt thig entire. sybjegt,, age B ht. o
i B nabient. sse, Hojghe

ersl, Fox 4 de

Argiman

Q:,![‘la% tage

itwm Jxﬁtdel‘ on’ Ff‘fadmyﬂ. Sénteitas wntl

Liwwitatiod-dhit Atneelid it I‘r‘"'ﬁeﬁf. Abi‘i] 1082 (DA Pam 27—100-

18, 1 Apl.190894+88;. 7. e LA
Y1~ USCMA 126, 21 CMR 252 (195’0)

EX RIS HE RS Fivd S

194

. matory- airguments should be%aﬂvoaded, the Court

tt}e %’ﬁ t to &;}gue;;‘ the, defense. counsel is free
i ‘.'a ﬂ jﬂ Su& ‘case.? ‘r"i"t' 2 T

and defense: copnsgl are held to the same high
stondards. in axgument,’ but, since misconduct ¢
on the part of. the defenses.is not likely. to }
prejudice . the. accused -moat of the decided 1
cases are concerned with the misconduct of t;h_eé 4
prosecutor. x

2.. Inflammatory comments. The state of the |
cases in the military at the present indicate
that inflammatory. statements? by trial coun-

gel:are mot periise.misconduct. While there iz -1

language in: the: cases. to the effiset.that: inflam-

WMilita -
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the extent to which ‘doungel may go in-argu- X

mert. There, the ‘accuged was on trial for false
swearing. The trial counsel did not cross-
examine ‘the acéused, and later in argument,
responding to defetise counsel’s argument as to
the infererice t6 be drawn from: such failure,
the trial counsel stated that he did not like to
listen to lies being uttered from the witness
stand. In addition, trial counsel characterized

the aceused a “liar” many times during the
argument. The Court of Military Appeals held

that characterizing the accused as & “liar’” was
fair comment upon the evidence.l® The Court
stated that “if his closing arguments had a
tendency to be inflammatory, we must make
certain it is based on matters found in the rec-
ord. Otherwise, it 'is-improper. The issues,
facts, and circumstances of the case are the

9 For a treatment of .the othiér etntement of trial counsel as to
why he did not drods-examine thd socused, see “Retalintory Com-
ments on Arxument b;n Defanse Counsal”’, infra note 32, and accom-
panying text.

4 United Btates. v. Doetor, supra note 9, at 133, and 269, See also

United States v. Day, 2 USCMA 416 8 CMR 46 (1963), where the
court héld that if there is “some” evidence in the record upon
which the remarka of counsel con be reasonably Yased, trial counsel
hag not. exceeded fu[r comment on the evidence. In CM 365107,
Thomas, 12 CMR 386 (1858}, the Board of Review held that trial
coungel's characterization of accused in the rape case as B ‘Bex
maniae” did not go beyond fair comment. In United States v. Lee,

4 USCMA 471, 16 CMR 145 (1954), a miurder case, it wes held that

calling accused a “cold bicoded mutderer” did not overstep the
bounds. of proprlety and fairness. But see CM 3656363, Jernigan, 18
CMR. 396 .(1968), an ipdecent libertles case, where, together with
numerous other errors, charseterizing the nccused as & “sex pervert’”
and “geéx fiend”, under tlie facts of that cese, required veversal. In
ACM 9408, Weller,- 18 CMR 473 (1864), a
worse type’’ was held not improper.

12 MCM, 1961, para. 72b3 Unitéd Etates v. 'Bowen, 10 USCMA T4
27 CMR 148 (1058). In WG NCM 8300701, Kelly, 28 Aug 63 (unpub-
lshéd), the Presiderit of s gpecial court- martial asked, “Does the

accused wish to take the stand es a withess egninst’ himeelf? And ’

then as an afterthought, “‘orirather in his own behalf?”
18 TJnited Steites v. Skees, 10 USCMA 280, 27 CMR 369 (1959)
14 ACM 819, Hanns, 7 CMR 671 (1952).
M 401902 . Cezenave, 28 CMR 536 {1950},

18 Unjted States v. Hurt; 9. USOMA 786, 27 CMR 3 (1958) (trlp.l .
counsel- referred to accused's lack of emotion at the trial for rape- :..

murder of & obild).

" MCM, 1951, para. 72b United Gtates v. Porter, 10 USCMA 42'7,-- .
27 CMR BO1 {1880) ; United: States v. Anderson, 8 USCMA 608,-25 -

CME 107 : (1068)..%1 TISGMA 529, 20 CMR 365 (1960). In United
States: v, Beatty;10 “'USCMA 811, 27 CMR 385 {1659}, where trink

counse] krbw -vietim: \6fthe' asseult with intent to rape -had previ= ..
ously had sexusl intercourse. but no- evidence to that effect was:.- ¢
before the eourt it wap held imprope1 for trial counsel to state to -
the . court,; -“‘s¢ far- e we+ktow; ‘@he’n B’ ‘virgln, »"FPor a detaildd™

2 'sae" Lévin & Levy, Persuading tha Ju.ﬂ;" i

treatment of this. subject:
By Faots Not in E‘wtdaﬁcq)‘"

UL Pas L. Rév. 189 (1953)

' eratlonﬁ cm potx

“barrﬂcka ‘thief of the |

- Murdiew; a&*ﬁdgp;cting““thet _
shratvd attdengy " may facilitate a defénse. of ..

governmgéf%ﬁorsm'to Whﬁt may be proper or:
1mproper ML !

3. Commenrtmpoﬂéﬁccumﬂ’wﬁaﬂure ;to testlfy.
The trial-counseliis: profilfitefefnom comments.. .

ing directly!?-or-indipectlytupen: fhéwacoused’s.’
failure 'to testify: incuhissbwrmt hehelfi e@}nwthe

other hand, a remark that: the:evidenee. s un- -
controverted is hot improper where other evis
Wﬂ.lﬁ\«ble v

dence: besides the: accused’sudemaslr;l 8
to the defense to refute the p sgcuﬁlom\ Y
dence.'t However, where no one EX( egt the
prosecutlon witness and th g%l 3 Y e )
ent when the acts were commi d were’
such a nature {that only the. acchsgc} ' &
sonably ‘have been expected to f‘(
mony contradlctlng the prosecutlon g ¢
such comment by the trial counéel ig
to be & comment upon the accusedé

6 _ci al
‘ffﬁh'

testify. and thus erroneous.“ But meijely ealls
ing attentlon to the accused’s presencg a,nd"_
1 the courtraom has been Held not '
per comment «an his fallure to -

4, Ar uing* facts: not in ‘evidence. Counsel

may not cOmmentI_in argument upon matters’

.that a court in its delib-
saly b jbe able to discriminate

betwgen - f o s' ted in argument and:those
properly A % “In United States v. Allen, 18
where the ﬁco éeds* only ‘defense was 1nsamty, _
the' Gom O 113*!53.-1’37: Appeals held it prejua ..

dicigl;
to the wwork 6f: “fiction- entitled Anatomy of a
manner in Wh1eh a

insanuty'ethrdugh;the!medium of the “lecture®.
The.! ﬁhﬁt;'ﬁelﬁ‘athﬁt jstich " innuendos, ,togethe

sgpa i Al il

L 5=-‘3$*""3\J'%3v¥1wﬁ§«m

corjli ol i Attiine
Ql\mil@

ew

s,

'fore‘ 'the Court.’” The basis

it §ﬁohﬁu§t i#oiithe, trial counsel to refer.-

withs otﬁemmmomwfequlred reversal R

. DinBtaging: spgrspnal behef as to gunlt or mno-
.In accordance W1th the' ;
e,{;gtn mproper for. counsel to assert-w-

). ‘éreona’l belief in the gu;lt oi‘""

intie

heme,bh@ggx ;n@;zea sueh statements: did.not

W gg’;p gosecutor had personal Knjowl'"
UF 2d. 7‘1,7 (Tth Cir, 1953) s Hepr v ,ﬂgﬂa{?ﬁ? o otsdot Jnown. to the jury. they. BED.-
3414 (6th Cir, 1065). g “,‘ghﬁi’ .

120 no military case appea.rs to go
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that far.?? Such arguments are improper for
several reasons. They permit the trial counsel
to testify without being subject to cross-
examination and create a false impression of
reliability .and credibility of counsel and give
the prosecutor an advantage because of his
official ‘position. In addition, ethical problems
might face the defense counsel in those cases
where he did not personally believe in his

client’s ‘innocence, thus preventing him from -

retaliating.

6. Retaliatory comments on argument by the

defense counsel. Where the arguments’ of the

defense counsel become improper, it has not’

been held improper for the trial counsel to
answer in a similar vein, I Doetor,22 where the
defense counsel had commented critically upon
the trlal coungel’s failure to cross-examine the
accused the trial counsel replied that he did
not like to hear lies uttered from the witness
stand. The Court of Mllltary Appeals, in find-
ing no error, stated: “Matters ordinarily not
the sub_]ect of comment may become relevant
if they are opened up by the Defense Counsel.
. . . There are numerous authorities to the
effect that a prosecutor’s reply to arguments
of the defense may become proper, even though,

Section III.

Neither the Code nor the Manual specificallv
periit the law officer to limit the time for argu-
ment. The Manual?® provides that restricting
arguments, partlcularly in long and compli-’

cated cases, may constitute error; however, the

court may, m ‘11:3 dlscrétlon, lr.mit argumen’L
S

il e

1 In GM 388098, shmley;m ;GME am (APE4) i pdee dae. ‘15 \qm-n o,

431, such statements ae “ip .my opind

at specifiontio |6t
proved,” ik’ s the dbinibn’-of'tEdi r‘oi dhthr ﬂhe“‘(ﬁ.dtsg’ »h:c i

proved,” ecame: “dangdrovely  oloaef’, Aasbeing a violatiok of. 1pqq§s
44g, MCM, 1951, but actuslly wem:i no fulthe; thpn-Yeing: &' state-
ment 'that the' Goverriment ‘Ked th
event, the Board held the evidefce: campelling, But see rAQM,(P‘IOej%
Weiler, 18 CMR 4728 (1064), at 478, where the Board sayvs, '"More-
over it e improper for counsel to mssert his pérsonal bellef ‘as "o
the guilt or innocence of -the ®eaused ., . but'it is Tob: improper 165

him to argue or to express his opinion that accused Is gujlt)g. wherp_ o
he stites, or it is appavent, that such opinion is based solely’ on the’’

'ii

bt its bifvden  of Brosfbili anyl !

evidenca ag dietinguished from his persbndl” oplnion.’”” These: statgs .

ments’ were apparently diote, and, under the present atate of mili-
tary law, should not be followed,
# United: States v. Doctor, aupre riote 9.

@y YSCMA 128, 134, 21 CMR 252, 260, Sa? algo Judge Latimel s._F

eoncurrins opinion in United States v. Bentty, supra note 17

* Uhited States 'v. Cook,”11 USCMA 89, 28 CMR 328 . (1959)..'

“This is a tlemendOusly Important case ... bacause we are ‘tryin

8 min [for] Killing & Philippine national fad using] Flllpinofi:‘

witnesaes, I think we can show everyons - condgerned, everyonaé. coh
cerned with this ogse, that we can ensure thot justice will be dene,

196 .

had the argument not been made, the subject
of the reply would have been objectionable.”?

7. Appeal to community relationship. It is .
improper for trial counsel to become intem-
perate, unreasonable, or extravagant in por-
traying the consequences of an acquittal, Thus
it has been held erroneous to stress the impor-
tance of the case to the United States—Host
country relations and its impact on the local’
community with its consequent effect upon
American forces there,2¢

8. Reading legal authorities., In spite of
authorization for the practice in the Manual,?
reading by counsel .of legal authorities has.
generally been frowned upon,?® and should be.
avoided. A misstatement of the law would cer-
tainly constitute error requiring some correc-
tive action.?” Counsel may, however, argue any 4
legal theory. (including the predetermined in-.
structions of the law officer) in their presenta-
tion to the court.2® There would appear to be no
justification, however, for counsel to read legal
authorities to the court-martial during argu-
ment on the findings, since any formal instruc- =
tion on the law must come from the law officer.

LIMITING ARGUMENTS OF COUNSEL

when it- is trivial or repetitious.’® However,
there is dictum in tlie case of United States v.
Gravitt¥! to the effect that the law officer in the
exercise of his sound discretion may restrict”’
the closmg arguments to reasonable llmxts.

And. th&t’lf theimparbant thlnt " Trial counsel also referred to the .
“impaet this. case wliil have, not only on the military body but also
on life generally. here. for the American. forces.”

s MCM,;- 3881, ‘para. 44g(2). :

""United States v. Fair, 2 USCMA &21, 10 CMR 19 (1858} —
(erro} in glving trial eounsel “wide latitude* in rendmg, but was
not prejudicial ; genarally practice should be avolded) ; United States
v. O5Brien, 3 USCMA 105, 11 CMR 106 {1863)  (“May' have con~
stituted ‘éfror) ;' United Statez v. Johnson, 9 USCMA 178, 25 CMR
440 .. {1068) (“'Minor irregularity”; however, Judge Ferguson, In -
dissent, felt that it constituted error and, together with nnothar,
whrtanted- veversal).

. ¥ 840 United States v. Hatter, 8 USCMA 185 23 CMR 410 (1957)

”CM 387318, Benchley, 13 CMR 892 (1853). (Error for law
offiter to prévent defense counsel from- nrguing the contept: of
reagonable - doubt). .

# MCM, 1061, para. 712b.

. ®/he  Law; Officer Pamphlet is ‘even more cautious, It suggests .
th-t ,ordinarily, the.law officer should not restrict -argumenta, except:
where' they' become trivial, but wmay suggest to counsel that they .
agres' on the length. DA Pam 27-8, The Law Qificer, para, T1
(1868).

g USCMA 246, 17 CMR 246 (1964,
goes no further than to support the -provision appearing in para-
graph 71 of the Law Officér Pamphlet, suprd, note 2'7 :

AGO 10004
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Seuﬂoh IV. e CURING” EFFECT
L 1T 14, tan

e Durmg trial. i Generdl\ *Mlseenﬂﬁ%’dﬂofh
Governimentcounse] “i *his ‘ argumentitd” fhe?
court may’ be‘é%e&“@t‘*ﬁhé tml Tevey ﬁéﬁﬁﬁﬁ‘{- 5
ber of “ways, depéndiﬁ’g‘ Aotk e it e a1
imp’a’c‘t of:'?thé“'zsrﬂat‘e‘f;ifeﬁ:t ‘ i ffan “‘f‘ R
RS INDE VRTINS A A By

b Retmct/zon In.. tyhenusual chse ralprompt:
retraction by counsel; éapeelsall)y i followed: by,
curative instructions,-shiould ganerally;remove .
any prejudics. the oﬂ’end;ng remank ;ma,y have
caused. :

A Wawer The Court of M]lltary Appeafs in
the Doctor® case stated the Walver mi‘le in *t!he
followmg l”anguage. R S SN TR ST

K

,
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= 8¢ Comment;! 3¢ Colunh Lo Reyl 9&1 (11936)3}101’ e fairly. des .
tailed  disoussion, .of-, the rret tion, Tulm nited States: v, Car-
pentjtf, 11 UBEL!A 41 réﬂ;;.k “}]f (mo”}P‘ S:%Pe trial” (!'ounsel )
dld ‘retract. [Soé- alao Wnlthdt Stk . mamr, 8 dSGmm.a 25 ICMR
222 (1858), where, tha equrt Qp{ﬂcated tha; a. ret.mctlon and cuyatjve
instructions could have cured Re nrejudice inHérent in trlal couh-"
pel’s] remminding’ the “miemibiérs, [OF ithe desiréé::of :the :convening.
authplit.y S Gy ot

nited States V. Doctm 1’ USGMA 1’2-6 136, 21 GMR 252 251:) .
(105 ) )

# United Btates v. Skees, 10 USCMA 285, 27 CMR ade- (lose):
® Unitad States, v. Cook, 11 USCMA 99, 28.CMR 323 (1968
% United States, v. Anderson, § USCMA 608, 25 CMR 107, (1958), .

8, U'nited Btates; v. Hatter, 8 U&GMA 188, 2}1 CMR . d,lO (1057} ¢ .
United States v. King, 12 UscMa 11, o CMR 1 (19603, The'
besls fod the“Wwaiven rild fd-thet: i ;ébiinsel - objebts ‘At the twial, b
affords. the. 1sw ofﬂcer a meri, nity..to "curej' the plejudlce by
instructions.” Thete s ) reaaon to elfeve that thja entire doctrine fs
pure fiction; okids impropen h‘mttewia satlddito [thés attention’ of! ¥ha - -
jury, the validity +of 4 i calmssun;nt,io jthig, it ean,; he -
erared from “thelr mlhﬂ’ﬁ}{; ]’W } otigha’ls” subjhct‘l{o 2110;15 dZubt !
On ‘the contrary, theve ls rebsoh’ to belleve thet fiiphtivet! stitied’
tions serve only to imipress thermdtter fuither wpon-the minde of
tha jurcrs. It is £0r . this reason:-that meny. uounsnl}bj
to objeot to many improper 1vemarks,!for; oy themyd
hes been highlighted by objestion ifrom:aoundel:antcomments:.h
the judge, the jury ocan- probably -never;forget that @b e atRS Bonn 21 .
has “been hit where it hurts.” It mwib&;'thbrhiﬂmi thdtbhe gt ual
effect (bf: ohsection snd Instrietiontisko tddvetithatihe

the gpffending argument.a Jplpminqni acﬁﬂﬁhp}ﬂrialimmmig

the verdiet, ‘bt that they d6"not thlk ab oyt
L7 T TR 1 € VRSO
wcf, ACM 11275 Nelson, 20, CMR 34% (19887, . sap wiotuntiigint
® fee. United States v. Carpenter 1l UBCMA ?448,@&9’@%%“9 ;
(1960), Sep mlzp.United: Btaten ¥. Cox, .9 VSCH A2TEratnMINA00
(1058), where; the,law officap. could have .gaved: tha vecgntbymimatey
curative fnstryations, Qut failed.to do 8o, vy < wisitiie s ALK mnblimride

s cr Unitell Btaten v Bmt. 10 UBGMK 01, 38 cMw%wﬁ”{_&mW“ s
B UI"M‘, 5}“‘“ 2 F"W‘e»,? HSCMA, 842' 22 19%:&@23;@@&.@«6»

Judxe Latimer conourring spscially, wouh;lj lhqlﬂ that Rupropsr hmig
struetion. woyld have. %ureg! Jtheexpor, In: Unjted Sfates; vy Egtradan
7 DSCMA 685, 28 CMR .69, (1057),, the majority -of the soust aeliphnm:
ated‘ that no "““ﬂ"m‘l!' ipstrqot__téng
the} Imay disxeqa)d t p '&o 1’011?187\;9‘ Aheir. c,g;pmtgnqari el
) wlieve the error gt Qte‘j% i ek w3l o
a Bee United States v. Shamlian, 9 Uscmm 28225 ACMH 20"

(1968).
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exlsts gfive waiver: rule i e mihta,ry«

The dfnf'l‘f ? Military ‘Appeald hes hbld that

where: theustiforeentent of! waivedswould result
in & miscarriage 'of justice™: \ernwh’pwutheréf ig-
1o “clear“ vsrr:l.lver;"Is oty where “bhé}‘éj‘ﬂbﬁ“%’éddrs"

?‘
Whethér at"

1nvoked¢

d. Sua S'ponte actzon by the la,
stoppmg argument, Where coungel L, hgq made.
improper statements before the court & prpmpf
and emphatlc condemnat:on by the la.w ofﬁcer A
may in the usuai case. cure ,any error. arlsmg,

therefrom 8 Ty

e, Cumtwe mstmctwns. ‘a_-lOSel’y“r:e_latedi'_to-'
the.- sua spontei“‘condemnation’ by the lagw offi-
cer is-the: corrective actionof: ecurative instrucs -

.y‘,

tions. ‘A curative-instruction: by the law offiger!

admonishing the members to'disregard the im-

proper-arguthent by the trial counsel generally::

ig"sufficidnt to overcomeany:prajulliceteshiting
t0. the accused from such misconduct.®® Hew-

IR T Wer i Vhernlilstenduct of rial counsel may 2650

ma;:;tumgdmbeﬁgqeﬁﬁersietent fbhﬁ.ﬂ eura“twe ins‘truc

; ‘%rue W er‘:«zu he
1W Wot{vdutth Akt dtbamtion
Prop e PRE listal |
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¥ enioET
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consideration is whether the impact of the error .
was such as to prejudice the substantial rights
of the accused. The Court of Military Appeals
has used several tests.for determining preju-
dice, most.of which appeay to be interrelated.
If it is deterrnlned that the. misconduct was
substantml and that the same verdict probably
would not have . been gdiudged in the absence
of the argument or, stated differently, the evj-
dence is not compelhng“ or that the sentence
is not well below the maxlmum imposable,* it
will be found that there Was Y ‘tair risk that the

‘accused wag prejudiced by the error. Corrective

action may consist of reducing the findings to

& lower degree to which' the. error did not ex-

tend,* and if the error affects only the sentence,

a proper reassessment may.suffice to remove the .
prejydice,‘¢ provided it extends to the portion .
of the sentence to which the impraper argu-.

ment related.” But where the error is so sub-

stantial that it permeates the entire case, a re- |

hearing may be-required ¢ or, if particularly:-
aggravated by its ‘nature and other errors,

dismissal of the charges may be indicated.

L Section V. CONCLUSION

As a general rule, reasonable latitude is-al-:
lowed counsel in presenting  their arguments.
Arguments should, hawever, be limited to the
issues on trlal, the evidence in the case, and
fair and reasonable. .inferences and- deductions
therefrom and to answering the arguments of
opposing counsel. If the arguments are based
on the evidence, they &o not become’ improper.
merely because they may be severely crltlcal
or denunclatorkr of ‘the accused or may 1nc1- A
dentally stlr the sympathles or arouse the preju-
dices of the membeérs of the Court agalnst him,
But it is considered improper for counsel to ’
use intemperate.-and denunciatory language, or -
to appeal to, or make reference to: extraneous-
religious. beliefs, or .other matters, whaere; such:)
language-and appeal is caleulated oty to unduly:it
excite . or .arouse:the, emotions, - "pasgions;andrn
prejudices. of.the; count- ag'aeinstuthe -accused.:.
Coungel- should* ,notf a«s&enﬁ Ihlﬂ! ;pensmnalnbehef

. i%
! é< . vt

0 Sectmn= YI...

S -"Réfersmee

e bbb

1.’ General. After closmg argzumente50 have
beeﬂ concluded the law oﬁicer’1 will mstruct '

R : Cos . N N . e
. ‘?Cf Unitod Stnitel v Beatty, 10 USCMA 811. 27 GMR 8486
{1089y, -

e Unitad States! v. Behtty, edprd note 48 and United' States-v. '’

Carp: " japare, note §2. .

" l;ni Btates v. Bowen, 10- USCMA 74, 21 OMR 145 (1958)

‘Afcm ‘018, Bohilsno, 18 ‘OMR 858 (10B5): = - R

" Uniled States v. Laukey, 8 USCMA. 118, (85 CME,222 .(1988). .
United Btates v, Johnpon, 12 USCMA 602, 31 CMR 188 (1962).

* Unjted Btates. v. King, 12 USCMA 71, 30 OMB 11 (1980).
b Swt%?nf ‘ﬁt’i&e}: o w?imd'md. 8 Usbhm 4, 24" OMR 158
(19“)- »,[‘iT 'i”“.. !"fhi RS A vi feely Y46 J;J{ﬁ\i.
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as to the 1@;uﬂt or mnocence of the. accused lntl—

mate the views of the staff judge advocate, the-
convening authority, or superior comanders.
The trial counsel should avoid commenting di-
rectly or indirectly- upon the failure of the
accused to testify in his own behalf, and should"
avoid leaving the court with a false impression -

which the trial ‘counsel knows to be urtrue. - |

Moreover counsel should avoid . 1ntemperate

urging of the court to conviet as a means ‘of -

enhancing the relations of the mlhtary with the
local cpmmumty

If hiy ¢cade iy properly prepared, there s~ no

irected by appellate courts to -
civiligs’ prodecutoys appl‘.les ‘with even greater -
force.to-the mihtary‘ it.is.not the duty of the

prosecutor t¢ ‘convict, but” rather to. see. thet

Justlce is. done.

1 3

INSTRUCTIONS
'MCM, 1951, para,. 78,

AN

the Court as to' the elements of .each .offense .
charged.s?" The principal®® as well ‘as addition.

frregular”, it did not préjud{ce the ncouaedt NdM 202 Grudoﬂ’. 14
CMR 518 (1054), - A B AP S

# The" prosidant of n’. ‘apwoliil courtimartidl: Hap vlrtunlly the ‘same
powers: and- reapotis{illitles +an™th ' offiter with  respeot! to. fne
struetions, His rullngs granting” réqirasdtdd ifistruetions - ave wot -
subjéak, to .oljeqtion (Unjted . Btatys .v. Bridges. 12 USCMA 96, 80
CMR 98 (1061); and he may not surrender his reaponsibilities to

enyone; nehiding Fitls aomsmnﬁwthmty; s« wo Now d1-oosss. L

Frae, §1°UMR 53] ge‘a‘x;" :
MMM 106125 Al THE . Cbills “dGes . hot ‘dpéaity. tHe ‘tme for -

AnaeRlibtions" Sxoubt "ttt "t toe- ‘alven. ““befgre’ & vota 1s taken on
the fhaltigal” Hoe  UUBLS, Arifole ‘51(c). "The Miual follows ‘the’ _' ]
fodbb) “Prrsdlithe: whikh veduliey “that' lhut:‘uetiohs ‘be e(v;n aftsr ;

the arguments are completed Bee Fed R. Ciim. P. 80
P UOMIT, Artlolg 89y -+ ¢ o sede LN

AGO. 10004

..need’ for colinsél o ‘résort to foul blows to in- . ]
suke ‘& conv,icupn ‘In this respect, the admoni-,
‘tien: frrequentl

3

oo o




. to eit as a law officer of any court-martipl. .

3 ‘inatructiona,

| alone,;

alst instructions must be:giveniin:epen court
in the presence of the accused andl ceunsel for
both sides. s o o B A

The law oi’ﬁcer s resgonslbﬂl 'wi’gh respect
to instructions are prac “'tically- id,e'“tical with
these of .a judge of & Fﬁ@era ? ist? ct court.
While he may. cell uan eounsel for g:,gsusustance _
in the preparatmn of mstrl};‘tie ‘[,h dre not
requlred to, cox;nply with hlq reqhest“}, Prior
to the trial, the law officer has httie to assist
him in hls preparation for the tiial except
copies of the ‘charges and Speclﬁcatlons ‘and vol-
untary dlsclosures to him by counsel asto any
contemplated legal problems which may arise.
Whl]e 1n the early days of practlce under the

"‘MCM, 1951, pnra ‘730(1)

= MCM, 1951 pnrn '730(2)

® United States v. Fry, 7 UBCHMA ‘62, 28’ CMR 148 (1957) Judge
Latimer felt 'that suth practice wes" “commendable” It may be
that Fry may be re: examined &t gomé time in the futule In United
States v. Oliver, 14 USCMA 192, 88 CMRE 404 (1988), Judga Kilday
stated: “In my gpinion, some-of the .language in Fry, euprs, should
be reviewed by us. Those portions of the opinion promoting lack
of preparstion by ‘the law officer should be reéonsidered.: True, it 18
only: there stated, 'It. was not good practice for the law officer to
review the investmuting officer’s report, and the testimony of the
witnigss’. . . . If & rendihg by thé law offieér of the- trivestigating
offiger'a report and the testimony :of the witnesses produces e con-
viction of gullt, he is truly disgualified. Ha is disquaiified, I submit,
. He should be trans-
ferred to & posit{on in whieh his pradlleehion tg ndvocacy can he
profitably utilizad "

L MCM, 1951. para 570(2) and ‘780(2) o

ImMCM 1951, para. 78;1(2) ot cquue, there !s no - d&ty oh the : !
part of the law offiaer ko instruet in the.predise mn}sume propased
by eounsel, even  thongh: ¢

- Insttucts the sourt fully, éleavly, andsfelrlyi dtd(sompl &taly informe,
| the Qourt of the epplieabla:legal utp.ndﬁdp# ﬁhlmﬂfﬁﬁtﬂ,
|3 UBCMA 111, 11 CMR 111 (1868),

t  counsel ghould be Informed ‘“‘at lemst {n general tarmiay Lth'ei' drally’ ©
F or in writlng” of the insttlctiovis, the préferred 'pfa&ﬂ fn. thatset.
out if-the text. Compare the- Faddral :Prasctice.. Beg: Fed*R, Orim. P,
E 30 and Walsh, Fgir Triale and the Federal Rulea o)' Criinliﬂal Pro-
codure, 40°ABAJ 888, 886 (Sept 1969) R
® MCM, 1061, para. 786(2) : . : B
' “Uﬂltecl States vi Lempkins, 4 USCMA 8),:16 OMRJH (1954)
@ United ; Btates:. v, Shepghnessy, 8 USCMA- 418,124 CMR 226 :
; (1957) (‘1n view of f.he oral request of the defense). In United
b Giaies vi Jopds, 10 USCOMA 122,'27 CMR-196 (1909), the law offiger
. atatad, ""Now thg, defense has, regussted:cprtein- fnstryetions. Thase
hen iven hx the law officer; bacome the instructlons
of the'lawy otﬂcer khé dde, tlﬁndiﬁg ubon-the Court.” The Court held
f  thet in view of: the.£aof that ithe Jaw;officer adopted the. instructions
| specifically and the accused was acquitted of the uhnrse to whioh .
| the ipstrugtlone \re]ptqd,r'the nggqae;l wes _nat.prejydlead. Even in
Shaughnessy, . there was, nnot‘her meiurﬂn@n} grror,. and it doer’ not
1 appdhr that the éﬁul‘t Hﬂ. evdi vaverded on the hasis of "this error-
u r ,'hi ngthotluticn g

(1999 1! ont vlnz ins ructiong as
}“ﬁh{a Gt L V: t
mt‘,‘,m h\ I J-_q_‘,_.,lr! .

b w1 Uecrﬁﬂ
; orin‘l‘natlnz

s UEMT; ¢ Aﬂ‘itldlm '”

] ,Auofaooot b

Kreut, tor he h Dpy{ &q £y~ i propoadd
instzustion -submiltted. (n& 780(2)” 1041)y7 40 lang; ee: he .}
Beﬁalw. .

[N
5 Whtlo  ths Law Offcorh PabphIgt-(DA Bith' 2153, Milttary
Justice Handbooks: The Law Offaer: i(1988),lparay, 10)panpuests: that. vy

Code; law officers $tudied: the Articls 82 In--
veﬁ‘btgwtiuﬁ"Ih an attempt to Become familiar
withl‘theﬂﬁeétsﬁend ad &h ald'in preparation of *
thely ingtiuations, & imbjovity‘of the Court of -
Mititarycaopeals hes hsld that Such: action is”
notigod ﬁmﬁieé:ham vitseriitinizes the record -
inbuth wnded 4 d ctatnaiesvligthdr hik previous”
knowlelgee A H R Rtueem st tivo i a vl ght of °
£his “dectissdiron chlingd): dnnyPlu bty proposed |
instriuétiohs” gt wint : deimdiy itistet’ 0pon” ai
outebfacourti Hesiring ot tHebprbsendd Hivstrue- -
tiohs as & mattedrof rightsn: Amvstcsht preposed !
instructions must be marked ot identificdtion”

"and ‘appeniled to the record as. appellate ex-

hlbltsy.“ v j;.:-z‘ va Ty fest ?i”w Yyt
o

The law dfﬁcer should i evety |
closing arguments inform coungel 88 ﬁ?&*the'ir;w
structions whith he intends td ‘give to tte‘.
court.’? The practice generally foﬂowe& by Taw
officers today is. to prepare their- 1nst°ructions
in several copies prlor to the trial and ‘make
such: addltmns, @eletlons,,and modlﬁeatlons dur-
ing trial as are necessitated: by the" evidence
and the requests of. ;qounsei After both sides
have rested and.befond argments, counsel are .
furnished with the final draft of instructions.
at an ‘out-of-cotirt hesring, given time to peruse
them, and then the' Iaw office¥ calls for objec-

. tion; cemménts, ﬂaﬂﬁurnente, and proposed ad-.

ditional -instivetions.: Contrary to the Manual®’

. pravision,*talguch heatings shoiild be: recorded‘

andﬂ :made ] c’ﬁméofﬁmeﬁ’réeo‘rd G

b Rlgaeti g . . .
Sait xﬁt: Yoyt n%’i Wpanl G ;”;-’4 WY
»ﬂasxhddewﬂifylngt singtruetions with the party=

reffusitiff, "AlP ndtriictions giver by the law .

offigex same: .'seepons]blhty, regardless of the

. patty Jgﬁ B il he should not advige the

Court 1l ; 'rtwular instruction omgmatedr

with iﬁl‘iﬁf‘_ % Ay the Court pomted' ou_t
e SGARY Mrimite

"gﬁ,y that if the Cort ;nem_
\olitiad to-disbelieve the evidence
' ‘fo eliehg)t of the side that rée- "
ilueata tructiens,r it would also- bes.

HP i

d1smel{mdﬁ 'dowaacegt the law advanced by

11y .

bl by
dméy:rhﬂ'u o e

ui; an tuidpgd el e,

mmﬁﬁnﬁ;‘ﬂm&m*sﬁonte- The QOde‘“ g
cifically ngguines. nstructions only on (1) tme

 eoleftfiif ot iprse {2). presumption

NOGBIRAE u; })ﬁ@eesonable \deubt (4). ﬁnd1hgs o:f i




lesser:-inc¢luded offense in the event of a rea-: : controlling. Article:51¢ requires that.. §

sonable ‘doubt .as to the -offense charged; and ~.the law officer instruct on the elements;: |
(5) burden of proof. The .Manual® provides. of the offense charged and also that: if;
that the-law officer need not give the Court any - there i a.reasonable doubt as to the
instructions.other than those required: by Arti-.. o degree of tuilt, then the ﬂndmgs must
cle Ble, but. may give. such additional, instrug- . E bein a lower degree ag to which there
tions® as he deems necessary,or desirable to. ' is no reasonable doubt.'In order to be‘
assist the Court in making its findings. Twthe: = ‘able ‘to” apply that instruction, the
early. days law. officers for the most part werew " “Couirt meinbers must know the ele»

content to take.the Manual provision at {ts-face: - ":,' ments of the’ posmble included offenses.
value and usually determined that none other. ' The Court mu_ know the differences |
than those instructions specifically mentioned:in ; 5 1n the ‘erimes | 1m}01ved In add1t1on,_ ‘
Article B1¢ were elther- “necessary or “desi_r_ﬂ,-a_;' although Artlcle B1c mentions oﬂ'ense
ble.” S U s 1esser oﬁenses are in"
The Court of Military' Appeals quite eatly in '
its life indicated, however, that a .great: Bym-
ber of’ instructions, were, requlred sua. . Spomteg ,

even though not speclﬁcally ment;oned 1n the
Code.

(1) Lesaer mnluded oﬁ”enses In Umted

: States v..Qlark,% the Court held that™

©iffitiwas tHe intent of paragraph78¢ .-

:of the Mariual to substitute permissive 69
‘advlce ‘for fmandatory instruction, it - wﬂl not serve 4s a wawer However;

L " .0 the defense may waive a required in- |
.‘ﬁi??]?#ICted w1‘th the Code and wag not -~ o cogtruetion: by affirmative dction on his

T e ... .7 part which indicates that hie does not’)
“MCM 19&1. pares T8e(l), . : o . degire that the ihstruction be ngen 0,
lmBuv.h as. stating the fssues, sumrnnmaing the evidence advnsing ’ ’ e

“ag i tb whdt offénses’ . a!‘e lesser {ncluded (See MCM 1'951 pura. E SUCh amrmatlve aCtlon may COHSISt

: . of the tactzcs of, the defense counsel

730(1)) : A
«~ -at the 1;r1&\1,["1 0T -an 1mplled request.u

tikh e
1 ih the pr1nc1pa] of-f
: ’fenaé and;'each such offense must be
....defined in instructions, subject to the
.. ryle that there must be some evidence
.from which a. reasonable inference .

".may.be.drawn that the lesser included =
‘oﬂ"ense is'in 1ssue 68 - o

R

o1 USGMA 201, 2 OMR 107 (1952) ‘
% United Stetesv. Clark, 1 USCHMA 201, 2 CHR 107 (1988} 'See’ "

e ‘ Ll e
also United States v. Floyd, 2 USCMA! 188, 7 ‘CMR 59 (1953): In : o thatt the mstructlons be omitted.” And,
like maoner, & fallure of the President.of a special court-martial e . of. COourse;: speCIﬁ(} request by
#ue sponte o inatruct on the elemenis of a lesser included offense e
whqrovqthe;'e faeli ‘tide? record: some evidence:, which redggnably :places _ . defense counsel fOI' the omission ]

icn }fm;s*if HE ;Eale 1“;;‘rrismm;ial Unlted States v. Bprton, 13 . of the instruction is an unequivocal
Us MA 84b” 88" 197 {1963} : ' T8 &

o Tfitdd Stated Wi Qlay, 10 SCMA 682, 26 OMR 302 fusﬁs) Bes . o -exg}lsal of thE law officer to instruct ot
alsg, gg-,w g@%@: t?i}:'i;l;i?}? 1 IlisliSCMA, 186, 2 ‘CMR 92 (1952). .. However, it is the. duty_of "the law
(Fai 16 ¢ ohje ronedis Foqlired inftrasiton’ ot a waivér) - . .
United ;w @t 61'197 0 Us o }Mm BICMR 792 L) o ioﬂicer to-see that: the ‘eourt is properly

" Sg0 WH{HHH S ptony &w%g wngsmqans) .. instructed” aigd, Be,heed, ot acqulesce,

1 United Hinten m ] 1,8 (1 6d). .~ ingthe s n nse. CoMn--
(Accused, on trial for %h?%?:der AN %?Hé % m;fﬁﬂ og C . the uggQStIQ Of; the; |d3fe €. COM

sel fﬁov AT “i&ll*for ncrbhmg" werdict,1¢"

alibi. The. court, rtha
reducing" th’e}lhpé?ﬁ!g’ 1t k%

instruatiof ohiitié alathimté Lt Y
only- gengral. nte ts)¢ by Ty

2. 9oe U’ﬁited Btates” v%ﬂﬁ&& 4}% g1 IR .a*""W"ﬁvmﬂﬂmﬂu‘aﬁmwﬂmhﬂmce‘\t
© o Unitfed ‘Stites 1l Wi, ¥ waemad: . kel gl

Wbt it e ETE g %h"m‘ ' ;

.t Bee CGCM BBBB Wade, 28 CM‘R: 70 *!a(lﬂﬁi)') 8l

dage whel'e it is tainly qlam that thn canxt Wm&!ﬁﬂd §

mlnctgal qt}'g;g g - chmqed. it, woul U\a.p 9 . hag

Govdhhent tn::F giva ‘thd ﬁ g“ % %{1

aaqulﬁm [ ‘ 1y f{":‘ 3N : LI "?
SEMA, 488, 4 CMR 45 (1959),

sonlfi " UHGH }\éia”s%gmt 41 (’% 'i this o{{?é fo

the ?&acusod’a, dei’ensei st 1b3?}d&hfnfb€dd e P Cbu%
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b not err in failing to Anatruct. *

‘thepe is in; the record some™ evidence
- from which a reasonable inference can
be drawn that the' affirmative-defense
- igrin issue. The'Court noted that it
was the intent of. Congress: to bring
courts-martlal procedure into con-
formity. w1th tha.t obtained in civilian
crlmlna.l courts, ‘gspe,czally “as to the
‘ functlons and duties of .the law offi-
' cer”. The court, noting the duty to
ilistruct sua sponte on affirmative de-
“fenses stems from the same source as
. the duty to instruct on lesser offenses,
~ stated:

We think there is a8 much neces-
sity, in a proper case, for instruc-
-tions as’ to circumstances which

.. will reduce :murder to excusable

 homiglde as there is for instruc-
tions as to circumstances that will
reduce murder to manslaughter or
negligent homicide.®

% In Ginm, it rejected .the proposal that the test should be in
| “any evidence supportinr the olaim. however weak or. Adoubtful it

| mey be.” .

% The Court found, howevat, that in the pnrticiﬂar -onsé - the: .
b defense wap ngt reasonably: in isaue .eonsequenpl ‘;he Mw; oﬂicer d.ld i

™ United States v. Olstén, 18 Usbu{A uh ’s‘ﬁ‘ii‘gaﬁ"'hs (1&5&)
E  (intoxication) ; United: Stated w &vany/ il R B oMY 1E"
| (1062) ;, United'. Stated v. w‘hes, i1 %ol(fﬁf 4 1 uumnsrﬁhn,
' (1950) ' (lack " of ‘kriowledge) + *Unit ¢

USOMA &6, 23 OMR. 267 (19685, (ahmij)‘z
2 USCMA 400, ¥ CMR 80 (1sss>“(;npqnttyg{\£
L 1 USOMA 471, 4 OMR 88 (1952) Yndted

f 70 (self-Hefense) ; Unlted Stated: v. ‘fnmon, o
200. (1965) (fwnorance pr mistake) ;. “uted’ St

USCMA 700, 21 CMR 22 (1956) (imposéiblle} lla )“""‘
. United States v. Heims, 3 USCMA 418, 1370MR m‘ﬁ 8) "(ohye-

b leal incapacity). Where it appeared that the theory of Mcident could

| have been asserted,but’ the defense deliherately .chase: ot b Jurge

| it—preferring nelf-defense, the Court held thet the la\;arofﬂuor did....
not err in falling to Instruct thereon. United States' ¥, Hubbard,18. .
| USCMA 652,:88 OMR . 184: ‘(1068). The Court held! fairly.léarly that ax .
specjal instrygtion:an alibi is not required sus spopte put. should.:.
| be wlven ubbn request. Unitéd States v. Bigger, 2 USCMA 287, §

| OMR b7 (1968).. Ses. #lso: diseusslon in: ACM: 7987, Martin, 16 CMR
7906 (1954).‘Wh11e thq "dpfense of alibi" is not teohnically an
afﬁrmnti% defensa—“a plan In éonfession and avoida’hce", since the

| accuped clenies all'tha faotd, nevérthelens “tha modern attitude of the
court o]ward instmc@iopn vyould seem Ao indicate thet: a special
. instriction’ “on alibi’ shonld"be given” ‘when there ls any evidercs
R in the recosd feoky whIYh! brtiasorible. thiterende thay be drawn thii

b the accnged was not,. t theaaubne of an offanse charged,;except, of

E eourse, “where ‘his gii It is pred}cated upon the theory that he is 'a *
| pringipal jwhose presgrios J5 it equired; Bae Artiule 77. UCMJ.

% g WBEMA 56,20 cm;milw (mm R

810 USOMA.8TY, 2‘7= QMR 451\ ;(.},959). o ;

E = ADM: S-2068, Barpiawell, B:OMR. 78 (1952) Aocord ACM 4820,

| Grant; 8 ommanﬁ"(t&ms TR e T

T umud gutgp Yo {ongs; b, Ugcma; m. OMR .10 (1062},

u
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Following:Ginm;: Qhegcumt: has held-
in a wide. vavjetyiof 1¢hses-that the -
failure fo- instruey: saua!spnn’ss on an
affirmative defense: ;'ea%hn ) -y ralsed '

by the evidence_is errér. _
(8) Defining legal temits. In. Dﬁ)&é& States
' v. MeDonald,® the Cougt Stited, that:.

We believe the law ”(; el
understood that- thG! dL'l B

placed
upon the shoulders of the law effi~
cer to instruct sud sponts LOE8'NO -
further than to require m:to do
‘this: (1) give the courf-martial ‘
guldance upon all eleme its; of the ..

\ ofPense and (2) give m&m@tions

' upon,'those issues whlch are@alsed _
reas nably by the eviden,c,e and ...

.are, S0 closely interwoven into the -

:gattern of the crime that the

,urt-martial could not falrly de-

¥ ine guilt or innocence with-

&t‘:cfblhg‘adwsed to consader and
O id thie 1sspe without the limi-

abions id_down. cae Tha.t is a8

mJ lf.tﬁ
-'ﬂmme“lq A
opstsflo,

91& tha;t msbructions
; of Eo_mm(m usa,ge

v iR badlldl
el mﬂl 10

A Mwomdsmf«"aw% in 0n1y~
, WY DEGSE, Peduiring that the =
rtairs. wriedy W%be*such words be ‘the
SR S keiic request.
AT q Bgres v.: Thuwnwn,’" the.e
sy ool Broduity ed‘*ﬁpeolal definition of the
L iR ).“"fn a,charge of stealing
ipiehe mails in violation of Article-
O e :Vord “dighonorably” in an
1..,\,, wmﬁi’{l@éﬂ offense of failure to. place
: wj;ﬂt:!ﬁgf 9 “the bank to cover a cheek
,i n heid to be & word of art-and’ .
. ff 14 to define iy prejudmial o T
1t10n, the = words movement” Bg

2014



and “design” # in ‘an Article 87 of-
fense of missing movement have been
termed words of art requlrmg defini-
tion sua sponte, -

The word “accountability’’ has been
~ held by a Board of Review to have
~significant meaning in the Armed

Services and a failure to define it in
a case of accepting bribes in connec-
“tion with duties concerning property
for which the accused “had the ac-
countablllty” was error.®s In United
States v. Cobb, g majority of the
Court held that a failure to define
“culpable negligence” was not preju-
dicial. Judge Brosman, concurring in
the' result, felt that it was not a term
requirmg sua sponte definition, and
the failure to define it without request
was_ not, therefore, error. The words
“to defraud” alleged in a gpecification
can "have a special legal connotation
.in a particular case,®” and law officers
should be alert to. define it correctly
" suq 8ponte in the special case.
While the Court has held that the
law officer need not define “premedi-
tation” in inst'ru_cting on an offense

% Bea NCM 107, Foster, 8 .CMRE 423 (1852). In United States v.
Kelly, 9 USCMA 28, 26 ‘CMR 288 (1958), a majorlt:r of thé Court
hald that a fallure. sus -sponté ‘to ;defihd the. word “threst” {n the
offsnse of communicating a threat .was arror. but, 1ot iprejudicial in
the particilar cose; Jddga Forguaon, dlaaenﬁinﬁ, would find preju-
dice, . ot happ Lt e b

68 ACM 8-2184, MuCarson, 4'CMR 546 \(1963) (.Pet deu 4 CMR
178). However, the Board Held that a falluré to define the word
wag not prejud!cml in the pertioular cese. In. ACM 4653, Whitney,
3 CMR 714 {1082), a ‘Hoard of Review held that whire apeoifica-
tion eontaing abstruse; words -and  expressions  pecullar to the law,
the Instructions should include deﬂnitfons thereof and a failure to
defiiie may- ba ‘sarious error. -

%02 USCMA.- 380, 8 CMR 130 .(1083). Judge Brosman's cpinion
would appear to be the hest reasoned one, Later the Court held that
no sua sponte definition of the word “reckless” In a reckless driving
charge was Tequired. United ‘States v, Ensleaun, 8 USCMA 886, 14
CM#& 108 (1054).

9. 8¢e United States v. Leach, 7 USCMA 388, 22 CMRE 178 (1955)
Compare ACM Whitney, 8 CMR T14 (1052).

B United: Statm v. Felton, 2 USCMA 630, 10 CMR 128 (1958),

8. United Btates v. Amdahl, § USCMA 166, 11 CMR 199 (1953)

o8 TECMA 413, ) OMR 46 (1958).

“Emp asls Bupplied In ACM 7821, Kinder, 14 CMR 742 (1954).
where nunupéd phot -4’ Korean ‘dpprehended for trespessfnﬁ' after
recelving “ari order, from his superior officer to, “take, him out and
shoot him, Kinder. You do the job, Kinder,” the Board of Roview
stated . thet . the "lawi: ‘offfer’ “akbuld define "premedltatlon . but
nﬂlrmed wlthout e:gtend?e diseuaa n. of the matter, . .

"United simes v. Hail n' 5 SSCMA 208, 1': cmi 203 (qu)

w12 USOMA 111} 80 OMR 111 (1v6i). :

 though a failure to instruct in a given - |
" area may not be error. It follows that ' |
in. a partlcular case, if there is any
“doubt’ ‘a8 to whether a particular word

(4}

LI

under Article 118(1) of the Code, in
the absence of a request,® it has indi-

cated that law officers should “ss a

matter of policy” do 80.8* In United

States v. Day,” however, the Court

stated:
They [“malice aforethought” and
“premeditation”] are not words
which are known only to lawyers
or members of the legal profes-
sion. They are words of general
usage. ... It may be that a slight
'va,rzatwn in applzcatwn of the
terms might arise under gome fac-
tual situations which might make
their definitions necessary,’ but
they are not present in this case.

Although the Court of Military Ap-
peals has been fairly liberal with law
officers in the areas of sua sponte defi-
nitions, 4 clear line of distinction be-
tween words of “special legal connota-

tion” and “words of art” requiring |

definition sua sponte and those requir-
ing definition only upon request may
be far from clear in the particular
case. Moreover, the Court has on many

occasiohs encouraged law officers to |

be 11beral in. their instructions even

should be defined, the law officer

should resolve the doubt in favor of ]

a sua sponte definition.

Limited eﬁect of | other oﬁenées.

Whether the law officer must instruct 1
sua sponte on the limited effect of . §
evidence of offenses not charged is an '
area which has had-an unsettled hig--:

tory, The matter deémed clear in 1954, ° }
when: a unanimous court held that the. :
law offieer i5.undeér tio duty to instruct
sua sponte.on.ithe limited. purpose of i |
.That ‘rule appears’

,such ‘evidence.” -
*to. ‘have, been,, aubstantlally unques-

tloned until 1961 when the Court de-
(:Ided United States v. ‘Bryant.ss Thérs §
the accused s was charged before a spe-. :: |

“elal coutts-martial with black-market-
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| iass beotuse (1) -the défensa ebundéfi“m’*

‘;tor b Hiited  hurbose,

. ing. offenses, .and . evidence, of other

-oﬂienseg, of, a similay. nature not
“ charged Was recewed The Court or-
- dered a rehearing based upon the law
__officer’s failure gua. sponte to 1nstruct

. the Court on.the limited effect of such

... gvidence, i.e., as showing.plan, intent,
_.or. design. The Chief Judge, writing
: for the court: suggested that the “dic-
- tum” of Haimson was not mtended to
~be a definitive statement of the ruIe
. of law.bd

- Hardly before the 1nk was dry on
Bmcmt United . States: v. Sellers,®®
came on to.complicate the problem. In
that. case, the .sccused was charged,
inter elia, with wrongful appropria-
,tlon from .a; fund, .and in-.order to
“show motlve, the trigl . counsel pre-
senfqed evsde;nce that the accused had
__ertten seveml worthless checks and
suffered gamblmg losses. A majority

. of the. Qeumt, returnmg to Haimson
R and . w1thout citing Bryant, held that
no llmltmg 1nstruct10n was requlred

" ' The Court clted Uni,ted States v. Hubbard, 5 USCMA 525, 18
CMR 140 (1869) as: support for its. statement. However, & close
_examinatlon of Hubbard reveals little to support Bryoant. In Hub-
“bird, the eviderice itself wae inadmissibla,” Being cherged with a
- nareotles oftenae, ‘Hubbrd was nskad ony croas-epmmination. queg-
tops . which amoun o |nnueqdoes and insln alfons, and there
was' ng’ e\fideﬁwe al nwt of miaconduct nnnlmous court
foli:” that' thers “Whil ' Becuisd w’u prefudiced by
the adméeeton of the imp per. @ ence‘and ordgred &, rehearing.
. The: Coux-t, pw}ﬁ‘ h{'ﬂ g qthl;@ "%u qf risk s
b . heiﬂhf.ened by, the | (o

ot b 6, (o
o the umitari i “gg}?:i ‘%Eﬁ
LT it d “its
qdmhﬁoﬁ reqdired y _' B  goneldersd- A¢
* all; “for ‘o Hrmlted puriicae’ ' ﬁh% tﬁb‘_‘%la

of Habmsoh Way hetunrllwdmm 55%!‘“#& sl Abubt,
.+ %12 USOMA 202, 80” qun;zsgs‘u;ﬁm&"%‘ . L

- %12 USCMA 854, 31 OMB, 1. ,(.' *M o
' o He 24lt that the inpi;ructlon w

¢ -"%k;\' ‘”’ Mr;w

- TS USQMA; 588, 09 CMR; 100" 196 "
Q s (] 1&3"{_ %ﬂf

L E USGMA 'ra, 88 QMR 391" (ma;;j

. ‘Y :
onmgot i ny:

Oifiiediiby W othus
-4 the. Jndivid‘ua Mf é?;"‘n

AP E%%

i tiof} must
ilg,t 1t_ Was

: uson
rlfctloﬂ is

.‘dlssenting, fe]t that g
.reqmred,sua sponté il h‘a@es.’;lp
United, States v. 1‘.3’16&0.%g ;difé“Férgu;

son found:'a failure tg:.JstFuct sua
sponte’ prejudicial ,and*: : Judpe * Kil-
day concurred without, cominent ‘Chief
Judge Qumn, ‘dissenting, . felt ‘that ho
reversal was required, becatise the Fec-
ord of trial clearly revealed that the
court-martial as well"as the-defense
counsel fully ;ugnglerstood that the only
B o cep admitted the evi-

ﬁ: a:fspeclal ‘purpose, thus
% cbpt.g .rudge Kllday’

b} HO?I

pa:;ged with a.ssg,ult
‘ eault Was

R INI 1 A7
tﬁ
uca;z § ks mf RV

_a&s@bﬂ“mwnt w g{;’m'm“tﬁ \J)M{W
T80 aasault withy intent, to
fother- offenseils, (harired,
- BHGEr does notinsiruat fully
delammats: of the offénse tiy 're-

?ﬂﬁs




Lhe

. alBo United: Btates v: ‘Odoper,

quired by Article 51¢, unless he fully
instructs.on the elements of the offense
intended.0t

(6) Limited use of the confession of an
accomplice. In United States v. Bor-
#er, 102 the Court held that when evi-
dence of an admission of an accom-
plice is received at a joint trial, in-
structions limiting its use against only
the accused who made it should “un-

- questionably” be given.

(7) Cautionary instructions where one of
two joint accused pleads guilty. Where
two or more Joint accused are tried
together and one p]eads guilty and the
other not guilty, a severance may be
clearly indieated. If a severance is not
granted, strong. cautionary instrue-
tions to the effect that a guilty plea
of one accused should in no way affect
the court-martial in its deliberation on
the findings as to the other accused
should be given.1os

b. On request

(1) Geneml While the Court has been
falrly hesitant in extending the areas
in, Whlch the law officer millst instruct
sua s'ponte, its declsmns have ranged
over almost the ent1re ﬂeld of law with

i s
soﬁa‘ s, ou‘n 50 (1088). See
MISOMA 888, 0 OME 183 (1983)
" (npeault with' lntmt ﬁo rob and: murder)

w5 USOMA 804, 12 °CHMR 42 (1068).

1% Uhited Btates v, Baca, ‘14 -USCMA 76, 38 cun 288 (1068)
where & gnflty. yilsa fs withdrawn and & mistrlal not granted, the
law ‘officer should caution: the court that the original plea cannot be
‘comsidered by them. United Btates v. Waltér, 14 TSCMA 142, 38

- OMR 854 (1843)  (desirable hut hot prejudicial here).
.. ¥ United States v. Walker, 7 TJSCMA 660, 20 CMR 183 (1857)
{effect of passlon ubon premeditation).

1 gge TUnited States v. Sellers, 12 USCMA 262, 30 CMR 2482
(1061},

1W United Btateq v, Burden, 2 USCMA 547, 10 CMRE 45 (1053},

- W fBee United States v. COrpoke, 12 USCMA 877, 81 CMR 263
- {19862), Hee also OM 981828, Robinson, 20 CMR 424 (1055) (an
incorrect requested instruotion on accamplice testimony ls sufficient
to place the law officer on. notlce that an instruction s desired).
Howaver, a requested Instruction as to one offense. apparently does
not put the law offieer on notice that a similar instruction ia desired
with respect to mnother offense charged. ACM 11127, Parrish, 21
CMR 639 (1056). Affirmed 7 USCMA 837, 22 CMR 127 (1956),

“'MGM, 1861, para. 1680, United States v; Bey, { USCMA 8665,

"16 OMR 389 (1954),
-+ 1% Bse OM' 981824, Rolhinwon, 20 CMR 424 (1958). See nlso men-
erally United Btates, v. Scoles; 14 USCMA .14, 88 OMR 224 (1063).
“Unfted States - v, Behréiber, B USGMA 602 18 CMB 220 (1855},

16 gop MOM;' 1051. ‘phrd. 1884,

1M United Btates v, Polak, 10 USCMA 18, 27 CMR 87 (1968).
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®)

respect to the instructions which the ;

- lawr officer must give when specifically i

requested to do so by the defense coun- |
sel. In this connection, the Court does §
not appear to be reluctant to find }
prejudice where the law officer refuses |
to instruct on a special issue in the
face of a clear request by the defense. |
Moreover, even though the request of |
the defense is incorrectly,® inaccu- ]
rately,1% or improperly ‘worded, or |
even if it mistakes the law,1% it may

- be-sufficient to alert the law officer |

(2)

that a correct instruction is desired in
the area. It appears that very little is
required to put the law officer on |
.notice that an instruction is desired.!” ]

Weight of testimony of accomplice. If “
requested, the law officer must instruct -
the Court that & conviction cannot be |

"based upon the uncorroborated testi- ;

mony of an ‘accomplice, if such |
testimony is self-contradictory, uncer- |
tain, or improbable, and even though ]
apparently credible, such testimony is |
of doubtful integrity and is to be con- |

- sidered with great caution.’® More- |

“‘over, even though certain portions are
& corroborated accomplice testlmony re-

’ 'malns of doubtful integrity and is to |

be consu?lered with great caution.10

‘;Cautzonary instructions with respect
to the testzmony of sex victims. Upon |

. request the law officer should instruet :

.the Court that a conviction cannot be |
based upon the uncorroborated testi-
mony of an alleged vietim if such testi-
mony is self-contradictory, uncertain
or improbable.’® The Court of Mili-

- tary Appeals has assumed that such

an instruction would also be required
if “the state of the record established
the propriety of such instruction” even
as to the testimony of a witness to' a
sex oﬂ'ense, who was not a victim,
provldéd the defense requests such an

" «instruetiond! In'a sex offense involv-

L ing’ ‘dotigeht, a vequested instruction
- -conterning the absence of a-complaint
s,hould also be given, This is also true

even 'in ¢asé of a sex offense not in-

AGO 10004




© 13 United States v. Felton, & U

.438 9 CMR 63 {1953).

Kerently requiring a lack ‘of consent

" for' conviction, ‘if, in ‘fact, the offense

" was conmitted without the consent of
the victim.112 :But in the case of carnal
- ‘knowledge, it has been held that while
-evidende of lack of complaint is admis-
‘giblé, ‘théere is no requirement for the
- Jaw-officer:to instruct the Court on the
effect thereof even though requested
“to do s0:118 The Court did‘indicate in
- Muntooth that there would have been
'n’0' abuse ‘of discretion had the law offi-

- cer granted the requested-instruction
1f he desired;: In' addition, the Court

- indicated that'in‘a préper ‘case where
‘there wag" té‘si‘,lmony-' “by: a carnal

' knowledgs victim ’that 'force was used
against her thére would perhaps arise
-a' duty to'givea requested fresh com-
‘plaint instruction. In'view of the lan-
guage there used and the discussion in

- Goodman, law officers would be ad-
vmed ‘to glve such an instructlon in

1 United States v. Goodmnﬁ. 13 USCMA 663, 38 OMR 195 (19683),
- {foreible podomy).
ut Unlted States v. Mnntuuth L] USGMA 261, 19 GMR 3'1"1 (1953)
© 1.United States v. Phillips, 8 USOMA 187, 11 OMR 187 '{1968),
U8 United. States v. Mallow, T USCMA,116, .23 ;OMR 242 {1956).
18 Bea Heotlon II. 8e(3) supra.
17 United ‘States. v, MeDonald, /6 USCMA m. 20' OMR 201 (1068).
See also United States v, Ficks, 13 USONA 193; 32 cup, ms (1962).
nw ACM 4805, Lamphere, . 3 CMB, 681 (1082)., .
19°CM-857808; Knikols; 7 CMR: 118 (1082), 1!
1 AOM 4652, Whithey, 3 .OM ,;m 19 . Vi
m United States v, Pori [ ess).
18 United Statéd V.’ P mﬁa“ﬁ dﬁﬁ mw“ilnsﬂ)
M United ‘States v, Sajlop;: zvnsgmmmd OME: 1§ tmsm
= ACM 4711, Ritchesan; 3 GMR 1982 )i e y
T United Stetea v, Ea,gleson,¥ T}Sﬁ’ ?ﬂ gfhi%ﬁ IS!Y {)i
16 GM 860729, Akihe; "t OMY 464 (16 h)p*ﬂm n Dohulors

| uTilUnited States:v. Dejewski, H-UIBCMA!DS, T QMBI RS Fu

128 United States v. Dnyt 2 USCMA 416,.9 44, 1008, <
donth tho, ??gu ’;ﬁ"%ﬁib)g
1 ATM 8-0000° Hughes, 36 CMY K50 (1984357 \t* SHITh

- 11.CM B5360T;: Gelloway, .8 /OMR 320, (1082) affirnie Wﬁgw‘

1w ACM 5078, Gibson; 17 CMR 811 t1064). “PHb Whoudddy
.nurse, wan éonvicted:of murder of her hewborp baby 1
her with & pajama top. The mccused mmplnlned of & f 3’
law officer sua sponta to define “human’ belng?. Tn" afﬁ fi
Board of Review held that ordinarly the term “human beinz" hdb n
\univemll me;nins‘gn_,ﬂae ]ay mind 88 Well sa. the legal, ami t\umg Is"
‘po'nte Qeﬂniﬂon However, whére Idegce
‘relates to-n"dead body, donderiing ‘which théte fi-a queétion # Hadt
B8, to. whether jor, Not,. it had, abteined ‘s stgge .of development ,of. ]
“fuman bainz “thet s, whether it had a separate und indepamfent
.axisteribe. ‘of fté -owii, “tHer": the ‘ferhi huthn hninh" patﬁ:ﬁk’éﬂ oﬂ!h
pnrtieuhr meaning In lzhe lnw and g#:p,llij rz g
‘tions® défibing it “may B! Helpgul. ' Tha Boir
wmﬁa‘%’&h

‘of  Bact “axldted  de
in. the nbgencg ot g
'tha tar}n :
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‘a prdperl carna] knowledge case upoh
. ””request.

; E’ﬁ"é&i f‘lgiﬁod’ ohwracter. Uponrequest,
3 w omd “shovﬂdg instruct upon
0 hﬁ;fqiéﬁér evidence

g

th : r' cérd evidence

5 %feswm Upen re-
4 8boyld caution
o rt.that @e.qﬁgzllkwe of the ac-
| cused, to bestity. 5,8, Witness should
not beysed: in any way t;y the Court
aggmst hl;n 115, Y

(6) -Definimg legals terms ;Praviously,118 it
.«wag noted that the! Courtsof: Military

" Appeals_has required. that very few

. :legal terms- be defined - U ¢ :sponte. On
. ithe other. hand, there: appears to be
., .- - practically no limit to the duty of the
- law officer to give clarifying and am-

- plifying definitions of terms used in
the specification and in-the instruc-
tions, upon a request of the accused.
For exa.mple, jche 1mpact of the cases

/ must, be deﬂned in a
: pon« request: “Appre—
1N ""'desertlon' -case,
on 1% in a specifi-
ithout ‘leave with
watc.h “fraudu-
fraud’ 1 in a
Bl the' uttering of
ks,,,w;th intent to, de-

::ﬁx%ﬂ'f : i Ufi'a,udulenhly obtalning

%{4 &2 é‘,wﬁ? ﬁgéans thereof “¢arnal
‘ r} -leﬁ o'1 2% in . rape “unnatural

e ‘!fﬂ“ *%ﬁ%ﬁ nﬁ?"f%i?n ‘sodomy 122 “willful™ i

Hliﬁ:} @!9 -fl%li ; i édlencema “neg'llg’ence” 124

175 7 %

e T | . homicide, “reckless” in

w‘ig LT &W&mviﬂig,m “publlc_ place,”‘ and

(;;éui}m mmg .yﬁ
m? wif %’jﬁﬁ’ﬁfi ‘agsault” whereby g‘t';iévous
£ 5 '

R el harim  inflicted, ., premoilita-
oifr wf pniily ﬂbian*’%s in murder, “culpable megh-
s ﬂmﬁiﬂ'w‘ LT

Qri f“(} .28
"""Wiﬁ‘ %ﬁ“\“podéessmn” 190 :ip wrong'ﬂul pos-
:mmﬁ{im “PeS¥lol"bE * ndrcotics, “offielal” 18 in

a]ﬂewwe& .mg, "human. !bemg" 188

in. & puhhc pla&s
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murder .of a..child,. and “reasonable
doubt.” 18 While the Court and
Boards of Review have appeared to go

. to great length in requ1rmg the law
,ofﬁcer to instruct on special issues
‘and to define terms where requested
to do so, there.is a limit beyond which
the Court has refused to go even in
the: face of a specific ‘request. The
Court has "held: that the law: officer
need not give 1nstruct1ons which at-
tach unwarranted prominence to par-

! ticular items of ‘evidence in favor of
"one of the parties® The Court' has
- held that the 1w officetis not required
“to instruct-the Court on ‘the maxim
- falsus im uno, falsus in.ommibus, sua
_ sponte1ss: angl while he may do so upon
L request it 18 not error’ for h1m to, re-
fuse even in- that sltuatlon.lsﬂ On the
other hand matbers closely connecbed
‘with the aeccused’s defense should be

' g‘lven speclal conslderatlon by thé law

i L ; i
i Uhlted Stabss v, Habrls, 6 USCMA 736, 2 cm‘a 5 (1056), (In
» trial ‘for murdey,. not” exror to: refuse to‘instruot- et request' of A¢-
. cused o0 offect of friendahip of acoused and vle'um, lnok of motive,
’ al‘nd vé untary nurz‘e’nder. [1:1 ahowtns [ conacionanean of hmoeem-.e)
- 15 Seg: United Statés v, Pblak, 10 USOMA 13; 37 CMRE 87 (1958).
. 1” United: St'ptal ¥. Baldwin, IP UACMA LDG; 2‘7 OMR 267 (1088),
1‘“7 UACMA dep, 28 CMR 183 {1987). See n]ao Unlted Btates
vi Miller, 8" UBOMA 38,7 28 CMR 257 (1057} Wherd the ‘Court
_ptated that the “law. ofﬂm is not requjred to. single out and com-
ment on. avery aepect of the case if partlcular iseuea are adequataely
- flealt with In '‘the fhstructiond as a: 'Whole. !
© 3= United Btates v. Gomes, 3 I,TQGMA 282, 11 omn 282 (1955)
’”U,l'l,ﬂad Btatea Ve Groolm, 12 USCMA 8'?7, 81 GMR 258 (1962).
10 {Tnitad Atates v.c Lueau 1 USUMA 19, .1 OME 19 (851}, Al
thoughi * Ludad ‘held - 1t to’ be- ‘nogbrejudicial error to comply with
Artigle §1e: in guilty:plen’ cages, one ‘member of the Court appears
Hov o prefer the yiew!thit such neglebt.is not! errér at all. See
 Urittdd ‘States’ V. THotapaoti, 11 USCMA 5, 28 CMR 220 (1089).
. W Uniteds Blated 0. /Olay, 1 USOMA 74,1 OME 74 (1051).
1 U nitad gtahm Plag; 9, VSOMA 882, 26. OMR 862 (1058),
- 2 Unjted States vi Themﬂ)rh 11 ]IBGMA ‘5, 28 CMR 220 (1069),
© W Unlted i'_i_qg v ekwort § 1 0 m gs eue AT (1958),
The' Gourt- Phinted of iﬂéiﬁﬁx ‘inetruotlon on
self-defensq;riot ndlhadror-evin a; pg}wqemnmugtipgr}h that sithation
could in so eimumgt;an 1n.prejudioe. m, .
8 Uiited tatee v. eo:gnf.wr‘l{iécma gilg‘e B 116 (10629,
“ie Untted Btabes! v. AllabiE] smsemmmiww jisor(1988) In

United: Sitates; v,: Simpoon, 110 SOMAY; ,uemasu 10855 (1969,
where the law officer instructed the 'Qou :}E ¥, it faole
svidance of & faet 1o’ sufetant’ to ddtal ]1 J ﬁnleﬁ"rehut.-

ted,”::the Qofirt held that sdoh ipp- lna;meubh‘mm) pllide'sin the.
‘trial of & crimlnul cang, but, in view of.tha g ing nature of
the evidenéd; the errdr was' mot preiudleial k.? neots “inatries
tlon glver 'by the President of a spwil,['hou}'t'-l‘qmtﬂl’ e requiire
roversal, even, though requested by the defenpe, United Btates v.
'Rohmon, 127 USCMA 719; °81  CMR- 80 (19B2) CfReuiking ' that
-mintuke of (faet fin lareeny vhe both honest “and: na&mbza) ‘
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... addition, while the Court has.held that |

“instruct. A total failure to comply with Article ‘
" Ble of the Code and paragraph - 73a of the j
'Manual is error as a matter of law,% and stch j

~.does -not apply where there is-no formal ‘plea: }

_officer .and . it is unwise to refuse a f
.+ requested instruction of that nature.
For :example, in United -States v, |

- Walker ¥ .the law officer refused to |
. instruct the Court:that even though {

. reasonable cooling time had elapsed, |
. . if passjon in fact persisted in the mind 1
_of the accused, the accused could not |
- be convicted of premeditated murder. }
.+ . While the Court held that the particu-
lar instruction misstated the law, it |
was sufficient to place the law officer |

,-.-on notice that some ingtructions upon }
. .the. effiect of; passion on premeditation |
., Wag, necessary. to, guide. the Court. In §

.the-law officor need not sug sponte in- |
iy et:;uct the court on the ‘'two witness”
Do rple in. a perjury proeecutlon,“’B 8 |
i ,fallure to do 80 upon reqyest is preJu- 4

.,‘dlcm.l"m T e

]

e Eﬁ’ect of an erroneom fmlure or refusal to

failure in a case where the sccused’ pleads not
guilty is a denial of due process requiring-re-
rversali4! ‘The Lucas doctrine of nonprejudicial |
error to-fail to instruct on guilty ples cages ]

‘of guilty. For examplé, where  the acpused §
judicially confessed to a lesser included offense, |
it, was held to be prejudicial error to fail to §
instruct on the lesser included offense.’?. But
where thete is a formal plea of guilty to a lesser 1
included ‘offense, tfle Lucas. doctrine apphes us §
In addition, if an issue is not reasonably raised, }
a defective instructioh on that issue’ generally }
would present no question of prejudice, for the ]
accused is the -recipient of a gratulty 144 More- |
pyer, an:inexaet instruction :is not preJud1c1a1
ifuit did not mislead: the courtm ‘or if the evi- -

wild Yo s JAY A
ence,.mmmmllﬁ‘ls#“ N

st U apeled :m,u»ﬂ mml J\)‘ G T s
ot Bd‘ Repeutimy inls mcﬁo on specml 'Lssues in |
ﬁ?zzaf i fﬁcm o | praﬁglé ,.it.appears that |
mglmqgmdg g’eﬁe”aily repelit’ an'” instruction’ on j
axspeckal issue during. ‘thein.final mstructions,}
HEG G Ctirt of Militsary, Abpdals has indicateg _
-that#we.can -adsume; 1thout deciding,
*ﬁ@ﬁera"lw it is better to. repeaf the advice. 'm
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final instructions.” 14" However, in the same
case the Court held that where specigl-instric-

‘tion was given on a special-issue at thé time

it arose, it was not error to fuil to repeatvit

" in the final instructions’in abséhcs 6L v redquort

therefor where- only 1" Hour elapsédl’ betwéén
the instruction and- delibération‘and both ieotih-

sel discussed the -matter “inthy: iterim The
‘court hinted, “howevep, ‘that thetd: ‘could :toh-

ceivably be' citcumstaricel cb.ilih&*fciwa repetl
tion of the instruction. !’ &+ iestia =

*, 4. Preparation: of :instmetidns.-:@fi}aw; iofficers
in' practice devote ‘considerablé:tiie: and cau-
tion to the preparation ‘of. their instructions.
Tentative instructions- are -prepared upon re-
ceiving a copy of the charges and-specifications
and these are modified, augmented, and cor-

-rected during the:.trial gnd during a recess

prior to the arguments. The Law Officer Pam-
phlet'4®  jg available as a guide to assist in. the
preparation of | mstl:ue ons, However, the ad-

‘monition of the Board o Rewew in ACM 15904,

MeArdle, 4o should of course, be considered be-
fore making use of any such instruetion: “This
case ernphasises the fact that quel instructions

! United States'v. Willlams, 19 USOMA’ 208, 52 OMR 208 (1962).
It would app to he datory. to -repeat the instriotions where
the situation changes in the memtime, such s where the accused

‘testiflea comoerning ; voluptarinesa aften his -pretrial -statemérit has

been admitted but had remnlned sllent before. (See CM 400498, Dayis,

~gb Augist 1088), in order properly to tatloF Bk instruetionk,. (See

United States.v. Shanks, 12, Usow. sa;s, 81 OMR 173, (1961) ) 4 .
“W DA Pam . 27—9, Hilita‘r.v J dho 0 ok: '.Fhm st Olﬂser
(1058). . RO .
1997 OMR 1008, (1060). .
1 Sge sleo paragraph. 1b, !
preceding sungested insl'.ruduond fon: seltldatsnulnt nnifpdlx Vm
p. 148 of the same publiestion. ‘ S ne
151 See, for example, United sm« v Bmlﬂ:" 1s Usom. 4
OMR '8 (1868). l;. TER IO
w14 USOMA 187, 838 CMR 370 (1968?, ; o B
15918 USOMA T1, 82 CMR 71 (1882). ' ! B
14 oo DA Pem 27-0 (1958), app. XXI, p. 171. The Qou
also, from an eafly dete, made it elear that Iaw officérs “nitis not
instruct by reference to other oceses (See United Btates|v. Ghpput,
2 USOMA 12'7 T OMR 8 (1953)). arguments of counsel (United
States v. King, 2 USCMA 8987, 9 -CMR 27 -{1683), ‘the-Mandhl for
CoyrterMaytial (see United Btates v. Rinehart, .8 USOMA 403 24

- . OMR 212 (1867)); of.. ACM 7728, Jones, 13 CMR. 800 (1963}, pre.

vious ceses prosided over by the law ‘officér' at. whieh the same
membera gat (United Btates v, Forwerck, 12 USOMA 3540, ,81. LOMER
124 (1061) United States v, anler. 12 ‘UBOHA 552, 81 OHR 188
(18613, ‘or to other sources.

ws Hge OM 404841, Senders, 80 OHR Bﬂl (1931).\

’“Appnmnﬂy an scoused could not even’ sxpreuly waive orsl ine
striott and ac t to members carrying written Instructions into
Jlosed séddlon. without brior loral Inabruotiéme; At least; 1t hne been
s0 held with respect o s spesial pourt-mariial, See. ACM-S 120489,
‘Hillman, 21 OMR 884 '(3268), T o

181 A failurd to iatthoh fhiXinptivgtions: fo the pecord; rendera. 4t in-
complete and prejudice is apparent, Ses United States v, Caldwell,

wdoap
AGO 10004

__’tiop sqb

- provided for useé by the law officer are merely

- guides. Inatructional requirements vary in each
case and must pe tailored fo fit the evidence.” 10
T geverd] cabesi th' Court of Military Appeals
“haf edutiohed ‘tha:t the Indtruétions must ‘be
tailored to ﬁ‘t ‘the facts"af - particular case, 18!

IntUnwaduStwtes v;x@'Hwa,lﬂﬂ the Court stated :

5+ viIf- the Teigsil whlegeats ot velited to the evi-
4 terad infhe vase; genstalizations; wlthough -

correct.in the abstract, may mislead: the.
Court. We have, on occasion, called atten-
-tionto; theiobligation: of the:lavwe officer to

= frevise the standard. form. of -instructions

- found in service pamphlets;to,make them
- . mgre pertinent.tq the eVIdence in,the. case, -

" In'order to avoid shifting the biifdeén of proof
in 1nstructmg ona special {saue, the law ‘officer
‘ghould ‘use care to -couch his instructlons in

" negative lang'uage throughout. For example, in

United States v. Odlenweller,1® the law officer
instructed the Court on the issue of the depriva-
tion of counsel during: the pretrial interroga-
tion in the following language: “If you find
that, under these circumstances, such request
was made and denied, you must refuse to con-
sider the oral statement as evidence in this
case.”” The:Court; in reversing-for shifting the
burden, found that the instruction required
‘that, the Court affirmatively find that the ac-
cused requested and was denied counsel before
it cquld dlsregsrd the ‘conféssion, An instruc-

ntfally as follows would have avoided
theuna ular pnobiem “Unless you are satis-
“i;lgq: ngo‘ﬁd: w” &'es*sg(able ‘doubt that the ac-
Guae nwas»mt aem the ¢ opportumty for con-

W}Q&mﬁhﬁdﬁnﬁﬂ you must refuse to con-
sid statement as evidence,” 154

n;})w t’tem»instnuotions. -Whether the- law
iG] fitknidh the Court members a copy
of his instructions for thelr use in deliberations

1§ skt Eiitirdly within his discretion. How-

ever, 'If he does. 5o, he mugst follow certain

'-pma{itionamy rules““ 1n order to avoid error:

‘i!pﬁ PRSI IEEA

"d?'l‘iié' ehtiie insti‘uctions should first be given
-.onaliywin opien -court ;158 L -

b ']?he written instructions. must be marked
ag gt 'exhibtt dnd nppended to the record ;1"
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. ¢, The written instructions. must be handed Board of Review has held that there is no |
-'to the Court 1n opern caur‘t LI _ impropriety-in a.court member’s taking notes §

: for his individual use in closed session, aither j
o d Coungel should be permltted to examlne - on-his own motion or-at the suggestion of the |
~ the 1nstruct10ns and given an . opportunlty to . law officer,%2 The Board carefully distinguished |
object to th@lr contents ;180 and - Caldwell'®® on the ground that.here notes were |
o, . used as individual matters and not as a mas- |

?‘-.Thﬁ,oe"tm instructions must be given in "y, 'osin Caldwell. The Board noticed that |
writing16? to avoid emphasizing some portions the old. rule. in civilian -jurisdictions. finding |
of the instructions over. others and preferring fault with the procedure was based upon the |
one- party over another W former widespread illiteracy of jurors.14

8. Note-takmg by members. The practlce of ‘7. Commenting on the evidence, A comment
note-taking by ‘members’df courts-martial is by the: law offider -upon the evidence is mnot
widespréad throughout the ‘Army, and, while  prohibited by either the Code or the' Manuali® |
the matter is seldom expressly meritioned, an  If there is mo-assumption of facts which are ]
implied invitation to take notes is given to . not in the redord or nothing “tilting the séales” :
“tembers in practically every case by placing in favor of the prosecution, or nothing argu- |
pads and pencils before.them, The notes taken ' mentative about the comnient ‘or no sttempt |
are.quite generally earried into closed session  to influence the Court into adopting a con- ]
‘when the. members retire. The practice has been striietion advocated by the law officer, a ‘com- {
8o generally accepted:that there-is very litfle ~ment i ‘not prejudicial to the accused. R
.authority ':onk,:the subject in th.e; military. A It is w ell w1th1n the b ounds of fair mstruc-
R N L B  tional practice for the law officer to. apply.,

11 USOMA zsv. 2o cun 78 . (mn). ou 380095, Helm, 21 CMR the facts to. the law, partlcularly, When he

857 (1088). . _ further exp11c1tly informed the members
i1 Gos United-Btates v. Caliwell and O Heim; supra note 187 l:::that they Wou]d gno{; regard any comments
::f:;: CM Helm, mpre note 167~ v - made by. hlm as,bmdlng on them.l""
: ; % LA i - R it ealile
15 oo OB, Sundérs, supr note 195. DA Pam 27—0 (1968), ppoie The“Coglrt has’ even aﬂvised law- ofﬂcers that i
giaph 188, recommiends tbnt ‘the T4 dﬂim fui'nis'h*the ‘Gontt vrit- qrall TR .
A w..the‘ Jexprés: :
o’;ﬁ,’-’qtl}j; accufxéd'”so ldng a8’ [they] adwse the j

jury cleariy and unequwocally [thelr] opmlon ]
s n,pt bmd,mg” 167 However, after g'wmg "the 1
mm law officer sthe authorlty to comment on the !

Hhaty Ao} d pergater. Instrugtionp,
r.:,m@:*i‘zw"m“‘* R AERESE  ovidence and to expres an opinion “ever on the |

by, the 11} mayer.:be_attached uilt of the accused” the court hastened to
' t: the. {':o?f'gt;#' Wﬁ ’ﬂ&% E?ew; ni a:aidtane: makes g t t
such practies: aafteablersfPhe Federul procéiure 1s; the issue a strong caveq
th 1t 5 Wy, the f written lostruotl H “
3?::et::nar: vI;llitﬁtl:ga ﬁ%ﬁﬁi :m;m ﬁ::u: i;t:ut:t{ons t'm':; :;:o; Law Oﬂclﬁel's Shpu«ld proceed SlOWIY ln Utlliz- .
f_}“‘“":‘ﬂ“ sf;m “W*Wmﬂ’:ﬁf‘“‘;“ 3‘:1:' of Criminal . ing the powers: here -conferred. Comment
rooe um. s Whare & author 0=
ortnends “thist R Mhafﬁ houmm mm mmm‘m " ‘on the evidénce should only b given when,
poAndARtory.. ety Wf“ﬂﬁff‘je : 1st it wil c]am:fyﬁﬂ*hhe‘ issues, asa1st ‘the: Court
" ACM. 178 i m N aen). B, ol 18 arod, 3
chAAtn:l 80 g&ﬁg’;ﬁ ?’!‘E Lat Hﬁ 1 R _n? p '
" s Yatted “Bthbed ¥ Biiw&n_l%mmta 2 AN hqteh ion - t}P I} ‘ttfé_cx;ucial Gints m the_'__f'
19+ Otho¥ Fussvn v i o o proliblting the takine . cage, The line ’“b fw ?{ 'proper an.d 1mproper’-,‘_"

oaedi,nsa and (2) juron
'those withoit notes

W. undup inﬂuence over

f%ﬂi t”x‘i'i’,"&?}

3% Ag 5 matter. of fact, MOM,. 106 né‘ ﬁm(r). exprdsly Hore , g : !
,mlta such practice, .. Py
Uit Slates, vh Senieh. T USOMA 260, 41/OME. 25, 1968}, that the Cou’bt *pé‘ﬁhaps Was, givitig thém: some- %
9 Unitag Btaben v, Ande, 5, USOMA #014,8 OMR94 csw).  $hing-with one hand and taking-it back with |
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.. 18 quever, it Tppeara

the other.1%® :Consequently, law officars- have

_ approached the problem ‘of commenting ‘on the

evidence quite timidly, and in no reported ‘case
has a law officer expressly stated his opinion:
as to the guilt of the accused. All such atate-

~ments in the area appear to have been inad.- -

vertent. At the time Andis was dec1ded there

'we.s good reason for law ofﬂcers to exercise
_the authority to comment upon the evidence: :

“slowly” as admonished by Andis. However,
with: the establishment of the Army Judiciary

Wwith sehior experienced lawyers nlways acting
as law ofﬁcer it Would appear that ’ghe ques-

““tion of commentlng upon’ the: ev1d¢i1ce may be
) faced less t1m1d1y, but of coui‘se, a‘lways cau-_

DA PRI TR I

t, the Qoy;'t A, ganery ly atood ehlnd
?Andia‘ althozgh Bomg E)f i:ts lnrguuue

the authorlty 1t granted i

' 'appeard. to indledte ‘that Jt wad pedhaby' Alficilti o 'da 86 In’ bome
© pasge. In United Stntep ¥ Mi}]qr, B'U'gQMA 405, ?U CMR. 211 (105p),

in rulins upon & motloh for a ﬂnding of not g-ui]ty,!the law

‘officer’. stated: that* In hig') opinion,' ithe ' piosstition had mbde

out. a primg. fogie case,  ,and ,ip  his final instructions, he

} exp]dined that what he me}mt hy a prz‘mu facle' qaae wag that "'the-
evidenge- intmduced waé suﬁ‘icisnp to “epuntershelance the presump-
~ tlon of im;noeence and would, warrant a conyiction, if not counteéred

and cqntrolled by evidence tendlng ‘to ‘contradict-it and, to render it

"fmprobable i to prove other facts incnnslstent w)ph it.”” With
. lrebpect Ao the opinion axp:‘essed ‘by ‘the law’ umcer. the! Court. held

that ‘ng harm ¢an havg been_done"’ baca\uae the law officer properly
eautidned that bia opinion was not binding. The Cou\'t Held that al-

. thoogh: the: e.'dptaﬂatum ?may have .come “dénperoasly ‘tlose' to shift-
ble doubt weas ,clenr from the

ing the, Furden, the stendard of 7 :
inattuctions as a Wwhole, See also United States v, Dummhne [
UBCMA 746, %1 OMR 47 (1956) (comment upich {ntokidation as
affecting abllity to premeditate) In  United : 8tates v, Toms.

UBCMA 438 hi] gMR 191 (1,955),1?;&@;: rome daliberationd pn the__
“Andirigs,. ﬁ‘he '‘Gourt, . opénet
- evidende' was' -auffitlént €6/ austaln’ ﬁh‘h“ ﬂndfngﬁ"

and aked the Yaw pﬂ‘lder whether the
¢ phay teonvidsed.

After somp preaainaq q1 g@neht By a@ep@ thged:
previously found it legally gufficlent to deny a mpplon for findine

of not gutlty.i The Covlt Wﬂmeﬁ“?.b 8T prbiiHibs, { Hivah i nt dhbohbs”
ous comment by the. lnw,;gfﬂpip.rpfﬂ n¥t-rhe. mj‘(dg,@l mgmm" qhq
A “*f

clreumatances of & Darticular case. See Unl Sta
8 USCMA 182, 14" OMR:186F (ropanhtith O it
%8 UBCMA 402, 24 OME:- 212 LA y
170'CM 408824, Perry, 28 CMR aza ?(’1’9581). pef 'deﬁ as‘(’%ﬁ
11,0M 408426, Mimbs, 20 OMR 608 (1980), 0 w0 Lo
172 §ee United Btates' v.  Valentin; 6
{1858).

See WC NCM 61-00488, Goodman, 81 CMR 897 . (1p61), Sug
structlons are binding even ' thoumh erroneous: Uhlted'im
Crewford, '13 USCMA 208, 30 CMR 203 (1961} ”(no’u'h*lm&an'
reduction although President of court had not advised”thab

thyt hehad:

-Uﬁcm mwmm 1w b

" Uriited States v, Turner, § USCMA 24, “$H MR Bﬂgoﬁﬂwl o
But mpperently mey refuse to instruct that there 1s' mo Ifndmimi

Sffeditow

~tiguslyu~There 'is* reason -to' believe that -law
rpfficers eati prosent’ the case more méaningfully
Aok powen rigs elkereisdds Oh the othér hand,

‘%-‘-.iibhmﬂ%wlﬂmppeﬁ it 'he mo - purposé tonbe

+ servad oy thédedefficdrexpmessing his-opinion
RE gt@'ﬁh@ﬁdm%uwfi thb cadeusedyi {Amy: gueli‘ ex-

+ pressiott woulfloof wodiss, Caimyt undus weight

o it gheT ORI ERTIE Bradtiau] ititter; o
amount ‘giscantionammhiniintutions Would: pre-

. ivent 1thd dountftom r'wttdahmﬂswbihl timisOr-
agitedoge, higer. 3.
agisdun:
¥ yotingon

R TETEY s

tance t0t i'p

R e;; |§J\jn’\,

'4 8 . Inst#uetions- on ;proead
. the. ﬁqdings and senbergei {1’ i , OB, déei-
sjop” i Umtch States.v,: ﬁzmh&!piglﬂ? efpcivould
.seem that since ‘the. court doegﬁﬁitpﬁigl ve!aceess
_to'the Manual, some g‘ulqance"‘_h oufidlibsigiven
the memhers in their voting: ﬁpmcedu’ﬁe, and
most’ law’ oﬂ'lcers do in fact follow:: it proce-
*diire, spe ially . with respect to bhasrﬁmdmgs
‘Nevertheledd, a Board of Review hastheldmthat
it is-hot ‘error for the'law officer ‘to ﬁai] to in=-
struct sua ‘sponté on'the’ procedure’to be, fol-
lowed in'voting on &, seﬂtence prov1ded no in--
quiries or content1oqa have ra,lsed quegj;;gns of
procedure whlch muﬁt be e]arlﬁed 17"* ' -

Jomy

However, there are ﬂangers 1n the pnocedure.
For ekxample;’ where HHe T officer in:instruct-
ing on the procedume Jo m:ug ‘on:the sentence,
failed o ingtiruct ﬁ’m deufrl"that they must begin
théll‘l\?(ﬁt@’{dn Ao lightest kentence proposed,
Bﬂa,rd;‘gf wawi .' hdprefndicesn «Innuddi-
t"dﬂf“ he ‘qligatio repalloting, ‘the law
- I8t prope truct the ‘copirt that the

l"r \:!

N majorlty ‘vobe 12’

;muet,‘however, adv1ae ‘the
Wiiithe ‘egtitaries Whlch ‘may
i tyehatvitig’ 'he’ “must
AT WP it ﬂh‘é ‘court
{bpisa- ohe thriop™ tifal
i emw “Hrthgt that
it o _eiwb fnallyvs: or
stitrwotlla be if it

tion in grade wes .a permissible punishment. The Court stgriglag).
that portion of the sentence adjudged). The same res’dlth‘wﬁtm“ ’
probably . follow: :even' though the :instruction was innludedﬁon*a*ﬂﬁ"" .
tence . work shest, unless- all the partles to the trial have exfmledi
it and agrded that it -eonstitttes a-.part of the sentencd instfiictions, * I
Bee United. Btaten v. Cald, 13- USGMA 343, 82. CMR: 943“-(19&#)*-*- ¥
Ses ch, XIX, supra. - a0 Yol e
114 United States v. Jones, 10 USCMA 682, 28 CMR 98 (1989).
178 United Btatea.v. Eschmann, 11- USOMA: 64, 28 CMR 288 (1060541

prs gt oMot mislead-
‘substitute punishments,1%

Fﬂcﬁﬁi@%mm . United, States v.

& wRringon: rthe merits,
b ditgidnls, a,I}d ‘délicate

‘.

a;y did: mdmate in:.Brous-

u:;ﬂ‘l.)lnlted States Y. Bruebuene, ) 18 :I.TECMA §24. a8 CMR‘ ?lgﬁ .,1'?1 I ! .%b ﬂce Of restf‘iﬁhVe ]ﬁﬂﬁﬁﬁ'ﬁe
L M Sugrg, mote 376 - g o - i 11’1 t?ie bit) Friction “or.- a specific .question -cons
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-cerning substitute punishments, a simple state-
ment to the effect that “the maximum punish-

ment.that may be adjudged against the accused

is to be discharged from the service with a bad
- conduct discharge, to be confined at hard labor
for six months, and-to be reduced to the grade
of -airman basi¢” without elaboration as to
substitute punishments may be “minimally cor-
rect.”. In United States v. Smith1™ the law
oiﬁcer ot the first rehearing instructed the court
that it could sentence the accused to bad con-
duct discharge, reduction to private, and ad-
meonition or reprimand, “but no others,” After
the Board of Review -ordered a second rehear-
- ing because of the inclusion of the quoted words,
the law officer .at the -second rehearing in-
-gtructed the court as. foI]ows
. The maximum pumshment tha.t may be
adJudged in this case . . . is bad conduct
discharge and- reductlon to the grade of _
pr1vate '

You dre also 1nstructed that in th1s casei ‘

a lesser type of pumshment in 11eu of the’
pun1t1ve diScharge and in additlon to the
'redlictlon, ‘éould include not only admoni-
tion or reprlmand but also one of more’
.of the following: forfeitures not to exceed
the rate of two-thirds pay per month for-
the period adjudged, confinement at hard
labor; hard labor without confinement not

. -to.exceed three months; or restriction to.
:limits not to exceed two months. You are

EE AR

- P18 196 TUSOMA - BB, 81 GMR 181 (1961),
LBV USOMA 171, 83 CMR 280 (1963). .
! e 'l‘he ‘Conrt’ dlscussed the “Allen Charke“‘ (Allen A Ul"l ted
:states, 164 UiEL 492 {1898)), and Whila Tiot! cl&ﬂrly dﬁﬂi‘dﬂﬁﬁ}or
ﬂipﬂpprovlng thewpme. did state thnt it. 18 “considered ag the outer-
oat fmills 16 which e judge may o in “his instxuct{ong ln on
: dﬂor‘t to’ bring -the jury to pgreement.” ' .’ R i

;-;-2_1*:0

further advised, however, that you must
determine, as reasonable persons, that in
your judgment any sentence substituted in
lieu of a bad conduct discharge is, in fact,
of a lesser degree of severity than a bad
conduct discharge.

The court held that the law officer did not
err in so informing the members of the ex1st-
ence of possuble alternative penaltles.

‘9, Coercmg agreement on sentence. Where
a sentence is discretionary with the court, it
has a right to disagree and to impose no sen-
tence at all. In United States v. Jones,'™ a re-
hearing on the sentence was ordered where the
law officer, upon inquiry from a court which

" had deliberated for. a considerable time, in-
structed the court that there was “no such

thing ds ‘hung jury,” that there was no time

~limit on. deliberations, that the court should
“take all the time necessary to reach an appro- |

priate and. just decision, that the court should
continue its discussions, proposals of sentences, -
and voting until it arrived at a sentence, and |
that the members should, through reasonable ]

“and hotiest ‘contpromise, arrive at a senténce |

acceptable to the required number of members.
The' Court of Military Appéals held that the i
emphasm upon the impossibility of -a “hung -
jury” and duty to compromise, with the re-

sultant indication that the court must agree, ]

coerced a sentence, 18
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Upon comp]etlon of the law ofﬁcer g mstrutf,tions orn thoséfbf *Bh‘éfzﬁi?é%”‘ "
~dent of 4 special court-mhartial, the members of the court;-marti% r@t,}r?“
to deliberate; and eventually vote on the. guilt or 1ﬁn0(;ence of the.a ouse
The procedure; with the exception of the numbern,of vqtes reqmred anditl
right of the law officer to enter the deliberation room under spec1ﬁed lim

5‘4 Beoapted Fedornl practidbe. See ‘Uhlhd Itlm Vi “Pdlll‘r

e tat !lé,fﬁik‘

: 1 Genera]., The 'members of the court-
:martial may del_lberate_ only as-a: unit, and.it
would: be, reversible: enror for the members to
arrive at.'a verdiet, except in:feormal, closed

- session with all members present.! This salu-
“tary rule. would seem particularly. desirable.in

the military, where the. possibility. of, 'a senior
officer: exercising:. influence on'a subordinate

during: a recessi.could: cast-the fairness ofisthe
verdiet in:doubt./Thus ‘memljérs wre foﬁbidden;
fo discuss: thei'case,! except in dlosed wosslbin?

-During closed:.sessiof, -however, dulbitind fride

diseussion ~shouldt e webduired;: Bwanﬁse%]fte
-verdiet-process. ag&qaaumem;avﬁmw@mhﬁ {3

IIHI

«dividual impreigions: WQ;QQ"
rect erroneous‘ conagption ;

2. Length of. aeuhm.timr
mlhtany practlae, .whemtriee :
. ! _," e 17! "'! i,
T LUHi6 Btates v, sblaki‘w*”trét!ﬁn & 2&‘5

.3 United. Stated v, Lowry, {3USOMA 448 1648
.+ ¥The Manual, at pera 'Md(lt)y vldaq; g"}ﬁﬁli
Wiy inhlude fult and fi-ee dlscnsafo TR
pérei In view: of i differéncen it mmtazl& ,ﬁmu#‘m

g .o withhold -disedssibn, until, afigm 1d
éﬁﬁeea th * oplhfon?” deb” iﬁthrop,
u (2d 1, 1920) b 1 eoﬂwsh

(2d Cir, 1958}

e Uiﬁtedrscam w:ﬂnwk.th t’mﬂﬁ"b m,»&nméwamm p

G s,

imilar to tha.t of civilian criminal trials. e

Section ﬂ THE DELIBERATION: - . . L

court-martial to suSpend 1ts dehberatlon, to
open the court ‘shd: i’armally adjourn the pro-
céedings for maals , Sleep” and rest. As” previ-
ously statéd, thé; m%ﬁaﬁers are not o diSCuss
the case at thése mteTVa]s The ‘permissive
civilian ﬁrocaﬂluapg @iggs,eepmg the jurys ineotn-

‘ gl Bé?periods ‘has not been

militars,. probably - because the
iihomity. duessnot extend outside

¥ %’-g(nngai’vable, ‘however, that
spiYomatances the law. officer
ﬂequestmg the convenmg
¢ meinbers to remain con-

dgsand o 'prov1de the-neces-

_ ‘*i'piéi‘ly before the ‘court
' B%J gonsidered A member

’é‘tﬁb'ased on the ev1dence_ '

oﬁlﬁtter before the court

“iously Iy desig*ned t6 in-
Bt *Ui'ﬁwaz( amination,
e &nd wuthak; aspects of
{n’ memberr's violg-

TR I
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AT MOM,: 19!51 “pardy e Dby 68" midmtidh! £ :dwllﬂ“ Sime
M

tion of these precepts where there has been a
timely 7 objection, creates a presumption® of
prejudice which must be rebutted by a contrary
showing on the record of trial.® o

b. Exhibits. As a general rule, it is within
the discretion of the law officer as to what'

_exhlblts may be taken into the deliberation

room.!® Certain’ exhlblts, however, that would

tend to receive undue weight from the members -
. are excluded from the deliberation room. Thus

a transcript of a witness’s testimony in ‘the'.
form of a stipulation,!! or reduced to a. deposi-
tion,2 may not be retained-by the. members, .

c. Membe'rs notes. As’ Wlth the more en-,
lightened, recent Federal practlse, it is w1th{n
the law officer’s’ discrétion t6 allow the meniber

-to retain any notes ‘which’ he may haVe made

durmg the trlal 1w
d. Members “Imowtedge of . humam hature

and the way of the world,” 14

In welg;hmg the eﬂdence o member is

expected o utlhze his common sense an

his knowledge of human nature and of the
 ways of ‘the wor]d .

Since the precedlng subparagraph of the Man~

- Wal 18 restrlcts an mdwldual member’s: -cansid-

aration of. the evidence to that “praoperly before

‘the court as a whole” ‘[emphasis- supplied] it
-must ‘be aseumed that in ytilizing his common
‘;;knowledg'e arLd experlence the. member should

vy l,Unitemﬂtatag v., Wolfe. 8 USCMA 247, 24 QMR 87..(1957):

,De:l!ense counael knew of a member's unauthorl:ed view of th Ecene
of the erimeé, before the completion of the trial ‘hh’ %u entopbad

:from asperting the -etror after the sentence.
.. 5United Btates M&&sth.

8, USOMA. 10,128 CMR 204 (ma)

* oo, Unttgd Stats. ginw, ;{ USOMA 469, 20 CMR 885 uose b
 See United Stateg. v, Hlurt, 4 USCMA 145, 21 OMR 5 (1968).

Co 1 ACW Tanoe, ok tédis G 2 1988). Quaere: May n  stipu-
o

latibn of Fidt bé14ekéin w,iw- ROV
B United States v Talotitbino Uboss anibnbmniit *um)

180 the excelleht di;eusiiemmiw&tl'??ﬁh' Shiatensely 9 OMR

U59 (1961), at 961, oaz b ME, 908.
The case Dolnts ‘out thie § Herr mﬁ&or&%& a‘?ﬁu& &i
illitaracy of: the ‘furorgy-Hes Wmued»qlaqummﬁm mmomvanv.
819, F2d 884 (Tth Ofr. 1988).. e:meb
“MCM, 1851, para. 740(2)
\ Iy, para. Ma(iy, . R S lr (91193 mﬂT

- Winth it
to‘ta“;'lnt rop H tary Lcm qnd Prgfedau;g ’(2;; f!a J,Q”J 3 IW'

lenge. 1 ang e’ o dlild, o
u.z’ T MR e Chodoges, nlted Staten . 1Grgrms L "

* 1 Boo DA' Pam 27-172, “Evidence (1082), p. 278,

212

not be entitled to rely on expertise or knowl- !
edge of facts not shared by the other members. |
and the military community as -a whole.l¢ To, j
allow a contrary practise would be to thwart
the challenging practise,!” as well as the rules

- pertaining to the admissibility of evidence.!®

: mustmtwe Case - :
. -AGM 17069, Reyes, 80 CMR 7 (1960)

Relevant to one of the charges against the

- accused: was proof that he intentionally inter-

fered with the mission of SAC aijreraft—a

. --highly - elassified .matter, . The record 'of ‘trial
.+indicated.that. the members of the court—but

+.not the defiense: counsel or accused, were aware

of the &lrcraft’s, status: and. mlssmn

6nv1ctlon dlsapproved Court mem-

’ beréfare! ‘?eXpected to ' use their common senge
.and’ knowledge of human ‘nature and ways of
“the ‘World (MCM, 1951, para. 74a(2), 138a).

They ‘are, indeed, permltted and expected to

weigh' the evidence in light of their ‘common
- knowledge’ of the world, but‘this dbes not- per-
“ mit thém to: apply specialized knowledge which

they -may have as the reésult ‘'of e‘::penence or

~training.- not shared by their class in general.

.+ »»» This does: not,:for example mean that Air

~Horee -personnel serving as' court -membérs

must put, aside;their knowledge of Air Foree

smatters. generally  nor -of their m111tary ape-
' cialtles, aeronautical or otherwme, in-weighing

the evidence . . ., but they may not consider

_specia;lsized'knowledge not available within the

military community  generally. In' some: cases
it.may be necessary: to.draw this line with some
nicety, but we.have no doubt. that: knowledge
of the mission of the aircraft in this case was
-within- the execluded: area, The: fact that the
-information was:identified as:Top :Secret:and
was withheld from accused and hig counsel is
along . suffigient. to. egta,bl:,sh that it was not
- commomlenowledg:ea mnder.any:valid extensmn
Q'.q, u,i;t‘t;@m;;'rhe Tagt that B-52s of the SAC

£5.417

om.aneuscheduled for extended missions

m emqu ggmm ti knowledge, but’ rivt
ﬁﬂc nIR1gsions: ¢ certaln alrcraft or

(I SR ;5«;; ST : v
T:ﬁ '3 ESL aoit'P v e fdig IR m,.,v;-.‘, Wl

(o0 daunarse shandbook. The Court of M111tary
‘Appeals has prohibited the ‘use of thé Misiial
for Courts-Martlal for the stated reason; 'that

AGO 10004




1.ohjectionahldtougive theimembers a copy of the
progedura) guide intappendix 8a te the Manual
timsiwhiiekralldorrgrs - have sheen corrected. .If
awttagheditontligitecord- of thial, reviewing -au-
atthovitiesconldrbiesBisuradiofiits unobjectionable
amhum&u@mmmmwa%wmm; she of great

it contains inaceuracies of law, as well ag pusie-
-ly -administrative policiés that have:no: place
.in the members! deliberations becaifse thaly setid
“to irnfluénce unlawfully the: indeperidernt: jaudg-
" ment of the court-martial 3¢ Phissitiylevhips hden
énforeed by thei apphdﬂltmn soif- bheriigeperal

" prejudice” ‘rule p that'is)” Wﬁéﬁ&eﬁ*‘kﬁﬁ@ﬂ“‘h&
‘been: used; ‘Hhé’ chade Wil berbvabiba? Witholt
“regard to theexistéhicd dﬁ%@%ﬁ&&%’&féﬁﬁm&m
Tt would_seém HBW%W@”@%%J 60 Moy
 prokibition could e ¥ 6%‘&%&*@&--’7 %
pemlssnble o ‘Pire v@ﬂ&g%e ‘ﬁ 18T
sort of procedu‘ral’ ktﬁﬁé 1

final, ke!iﬁx)#a»n%ﬁsﬁ?'wfﬁ@ ‘ vm the.ac-
‘gused; . a,yote:iof ;dess  than that ;pumber
.amounts 'qo BT _qqui;tgl.% {I‘husﬂta “hl;ngm]ury”
.is. an, almost unheard .of nhenpmenon in. mili-
tary; practlse, since . a; unammous vote . of ac-
_qu1ttal is not necessary. In the rare case where
the death sentence is mandatory 28 all members

¥ United: States v. ,'El.lnehnrb, 8t USCMA 402. 24 CMR 212 (1857).
- This, decizion nl]owed the preaident of [y apecinl qourt.-martial to use
ths ‘Manual in:obén couit, i

 United Statey v. ‘Dabbs, 11 USGMA 228 ZQ CMR :I.M (1960)

A This prnetlse wes: aug-gesetd in Doblia BUPTR: :
fdlto\vad h1 ACM- 1'7889 Butord, 8¢ GMR, (1’969
8L CMR 814 ' , : i )

o MOM;- 1981, nam AAEIRY -
5 UCMI,, Art. 104 ABpIng)
= oMy, A¥e b1 il

| Urited Stuted ..M&ﬁlﬁs‘? LRI ﬂg}%ﬁfm
Iy twosthirds. 6f. by 400
::emeditatedr?:urdq;‘ 4 gg‘ou’m%’w AN

dedith ¢ (requiviig dah&uhm&&‘%
ment (requirtng, "0“9\%}"?1!«’&*10%5

o MOM. 1951, subpé a. 7dd

# Gommon “law mﬁﬁiﬁ'mdd hoi«hme’reﬁ
verdicts to. the }qny, utin, ""lmi.nq& .. ;
puthorities’ have hdld that this proc ure 8
the ‘right-of the jury s ang: gl'd‘lﬁ i) Gk
Trigl- Praotice {(4ih ed, 188 E‘tnp
‘Fed?:ml Rules DE*Criminnl Pr%gie umA ‘ﬁﬂ
Federal ! Sriminal dueb, HIGKE y
cuting Rederel, Grimingl: 1Beaes; (Ad 33&%3

% MCM, 1951, ara, 74 b
be ‘incrensdd’ 'bly El;e stﬁiﬂf “&ﬂg’ }*F
‘tion 18, comrpm;d sontitheridnte Blinty
finding_ ma;

“of Tiattadions® 1 p et ie

© FMGMy 1083 pavsoiifnanie A

w @O 10904

'iazl oaurta-martml whogemem-
, a»'g?ﬂled law ﬂ_‘j_cer,
T b r{ﬁhe} m'e-

I&W'J@fr

B i‘nufi X g?péur- ;
“the ' déath - entence "id. merelr‘y

- tive to 11fe 1mpri36nment only
’voi:e is ne‘eessary for corivxc*tlon 27_

. 2. 'Fhe. speclﬂcatitm. @ Geneml <_-,(Shme?“"the
‘crlmmal ANability of the adcused id-in general
deeided by: the: ﬂn’ding‘ a8:t0° the ‘specification 28
{rather. than: the’'verdiction the charge which
-is only descriptive) the eburt’should fitst wote
on‘this speoifieation a4 then oh the chariep:®
“The ordér iniowhich LtheF séveral” charges and
'spgclﬁcéﬂsmh%i v 1. e Votéd -upon will ordi-
ehinija ’ibﬁf‘ﬁhe president, subject
b "hftl Bimbfority ‘of the dourt,
'tkqi ﬂi gattens’ under & chatge

 finding by
titutldns
i lymaluaed with-
i Othepwise, the
et w ,ﬂs of guilt) ‘would
¥ emce It “the, Jatter case
a "actiuﬂ:tal 38-The test: of. A

L D‘.;..
i?“%tilslo siple, but would seem
213



1o relate to the test for the'legal sufficiency of

- the original allegations 8- (1) is the .accused
“adequately apprised of what he must ‘defend
“against? and (2) is the allegation, together
with the record of trial, sufficient to protect the
~accused against another trlal for the same
offense?

In determining the' legal validity of a substi-

tuted word in the finding, probably the first
“ horn of the test should be given the most im-
- portance, because the express. words of the ver-
“dict, together with the :record of trial, would
satisfy the second requirement: and protect the
accused against double jeopardy. Thus the
words. of the original speclﬁcation should ‘warn
the accused of -the: possr,blhty that he may
_properly ‘be foqnd guilty, of the subst1tuted
words, Otherwise his defense could be preju-
_ dlced despite - hls awareness of the existence
of available ev1dence in. support of the sub-
stitutions. Also, to permit the _court—martml to
find. an offense, not fairly included within the
original specification, would .in effect allow a
double arraignment, pretermit the safeguards
-of sworn charges, .an Article B2 investigation,
8 pretrial. .advice, and .a personal referral of
: the different: charge to the dotivening authority.
Put another way, if the prosecution cannot
amend the specification after. receipt of evi-
“dence to allege a-different. offense, .then the
court-martial should. not be a,llowed to do the
game. thing by verdict.’ e

Nustrative Cases (Fatal Variance)

Umted States v. Boswell, 8 USCMA 195,
S Ry ‘ :'28:CMR: 869 (1957)

;0

The a,cc1

uéed“f;leé.ded not guilty to a cherge

of .deSertid:'ﬁ fi‘om a dis&iplinary barracks, testl-

------

'm;.;i:y_‘;,\i-’lzi‘a'ﬁ.»-:-i RISV

.“’”d- vera, S'Mm-w"m]m i b'?c i BB
25 0f., United tates A 08, 30
The Court of Milltdsy’ ﬁ
to ‘find, by substifution, t ”q,'i‘ llg'qch
of a specification alleglng’ wphq 'yl ga”_'
The. elemants of the, oﬂg&nﬂ ag )
“In nupport thereof, were atw
‘-heparate -offenpes are ' spddfﬂeal;? ! 2
qffenge (o, apsault ;and.‘ar ire llew
apeoiﬂeltlon) - tha eourt-m}nrta:ryn nnﬁappﬂ jé“[
fhay. ind the ‘abdhded wullty dt ‘el Ehighor mﬂ
 apecifically  Includsd—offanses. Jn :guph: !‘('!"]“‘H&mﬂi’
not misled in. his detenqe Unlted States v, Onlhoun, i;? A 428,
8 CMR' 8b - (1085), g SRR
bl proviilon waa, uuhqqquontly ovorg;uﬂ@di.; ,lq.ap;qi'qulya pﬂﬁﬂg&n
the ¢ venins authority ;o pass on the uutlon of a. ?rﬂnngo.
‘Uilted' Btates v. Johnples, 1 USOMA 00, 30"GRIR! bo- (abiayyhF-' s
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fying that he thought he had been discharged
and thus was nio-longer:in the Army. Although
"the law officer’s instructions defined desertion
and the:lesser-included offense of AWOL as
the only offenses before the court-martial, the
members of the .court, in open: court, initially
found the aceused “Of the Specification, Charge
I, Not Guilty, but guilty of a violation of Arti-
cle 95.”” At this point the law officer interrupted
the presud,ent’s announcement to advise the
mermbers that escape from conﬁnement (Article
95) was not 2 lesser 1ncluded offense of deser-

_ tion, but, that. AWOL was. He directed the court

to reconsider its verdict, 1nform1ng the mem-
-bers that t.he initial announcement acquitted
the accused’ of desertlon, but that the members
‘¢ould still considér the offénse of AWOL. The
-court: members’ disagreed with the law officer
‘on the question - of ‘variance, and at the latter's
suggestion inyoked the provisions of paragraph
“56% of the Manual, submitting the question of
variance to the- convening auithority. This offi-
ger agread with the law officer, sc the members
again :deliberated, - brlng-ing in -a verdlct of
guilty of AWOL g

Opzmbn Conv1ctlon set aside.

Turning to the announcement of the
'ﬂndings, oné thing stands out with- unmis-
takable clarity, namely, the findings ini-

" tially anmounced were the findings actually

L ,determined by - the court. Two questions

are thus raised: (1) Is escape from con-’

finement an offense lesser included within

* desertion? and (2) if it -is not, did the

original ﬁmdmgs constitute an acquittal of

~the offense charged and.of its lesser. of-

- fense, absence ' without ‘leave? The first

. question must. be answered in the negatlve,'f
and the secdnd in the afﬁrmatlve

o To prove an esce e, in, violatlon of Arti-
.cle 95, 1t must b8 g qm; that' the accused
i Wasplaced.dn, lawful, ,confinement,

iii.Wl}}‘lﬁ s ovidenee: fb ATS ‘Wpon the ac-
u:an ig W 50 a,bsqpt rimself or remain.

WQy, ‘bf‘ﬁuthorlty . it'is not an
n&wﬁm&w ,Q;Egﬁhe”zeneral proof required
, ﬂeﬁwdeswtion ‘*Nor, aside from-any question
"?f:f,'b‘f,‘,dubﬂbifi, do, the allegations in the lpem-
~+figation state: the ' offense of -escape. i o
*fmd&%ﬁéfbhei‘ from the staridpoint of alle—,

;. gatlont nor: from the standpoint of.proof,
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1is-escape from ¢onfinément in‘lesser-offense -

- ineluded within: the desevtion charge.: .-

" Ag fap- 8§ the secdtd: qﬁe‘ﬂ’ﬁ%’h "4 ~cdh-
cernad; the cotemartial %ﬁﬁuﬂbh‘w siectidad
it " gilty “of + tHE Bp oclficatis®’ of thie

- charge. Ttig’ Wéll-s‘e’ctl@d Ahatrusqatvial vy s
' genetal eraiet o HHE’ OfSHRe YN REW (s
- also acqiittallof Bvery-1esiErfiense ﬁé'des-
- santly ineluded within tHe chmr it e ki

© £ Nielseny 181408 176, 884l ¢l "lﬁB*‘ﬁ"‘S"‘(ﬁt
* 2672 (1889). Sites: absetice Withiont'16avé is
lenser includéd: within' the ‘eHirge;” the
“coustumartial's - findings: ”ﬁeceﬁsarﬂy 5B
rgilted: dn: thé dcciised's’ avquittal lof" that
i i offense ag well ag of desertiod. Ttie, the
. “court-martial made-a’ further finding; but
- thpt' finding ‘was’ not embraced within'the
T acharge ‘and’ cahi be reJected as surplusage.
+ .+ Statler v. United Stateés, 167 US 2'17 39 L

: al,ed 700,:16°S'Ct 616..(1895): - gk

. In Umted States v London, 4 USCMA
,90 15 QMR 90, we had before us a similar
';,81tuatlon The ‘accused was charged ‘with
. "housebreaking and larceny, in. v1oiat10n of

Articles 130 .and 121, respectlvely, “Uni-
form Code of Military Justice; 10-UBC §§

- '980 and 921..After the court.had delib-
: ‘erated ‘on the findings; it called -the law

officers and the reporter into the closed wes-

*iglon to asyist i’ puttmg Aty ﬂndindé 1nto

: ‘_pl‘oper form., By, i;ﬂa, findings,  the: icourt

- acquitted. : .the: e.ccused ofsthier offenses

. ..charged; ‘but: found’ him-fguilty’ ofsdpeimpam

- -.,.accessory after: the'ifact; 4n ’Wiﬁlht’l&ﬁf“gf
. Article 78, Unifofni Q8de of MilltRiy 26
. tice, 10 USC §' 878. 70k léhvnftig”of ithsg
© findings, the law officer reepetied the ééurt
He- again instructed thescourt embers on
the legnl alternativé findings: théyigould
‘make because it appeared -to him that they

., had not. understood, his prlgma], ingtrme-

. tions..The c;.ourt retired for mrther 'd,glilp»,

erations. . :

. When:the- eount reOpened; 1t an‘nounbe'd
tha’c it: hatli found the accuded not: guilty:of
housebréakahg, ‘but: guilty ot larceny:'Ng

.. mention: wasiimade in’the ‘announcemént
- ..+ of the- offenge: of -an accessory afterithe
.+ fact:: Onrappeal 46 this: Court, the: acoused
. . contendéd that the closed sessiontdiselosure

.- to:-the lawroffieer-of the initfal Andings was

+ o AG010004

i ackantamount to:an attnouncement:of the find-
oingsy cahd” resultddsin his® acquittal of the
fs i.i'oﬂons‘eg!mhai-ged'h He further - contended

-m‘mfl;hata thigtopartvof the Aindings which related

to & violation of Article 78 was surplusage.

AN ’i'ease. [ ileei! l‘cﬁ terftions. We. were

 Cosretuiy 3§ Gt ‘?ﬂ g’ gv%f;ef‘ that the an-
#

nounceme&t b ﬁndmgs was

' “Hot mage 3%&1‘% i
' nuit»g, 'ﬁfq\;ﬁf@li ARG 10019

gu iy
’Thq board of review elow”
o ‘_’chp.t the, dpioted statement isdj hojs
o :_cable here It construed Hche 1{; a,s i
- .__mally ‘and correctly :ahhounced” a&; mean-
. ing that the finding, announ;:ed n'iust‘ hé-a
legal ﬂﬁdmg before it .can haye lega,l,affect
" “Since the ﬂndmg as to’ Articlé 95 wa,s
‘illegal, it concluded that the’ coﬂrb-mhrﬂéfl
" cotild properly: crbcongider’ all of its" an-
routicsd ‘findings. THis' construction of our
'-‘f*bﬂiﬁiﬁh ‘b ko "I’hé'f word “correctly”

atmibly’

‘referved td ‘--flihe familiar prmciple
© that, thé gk d it “of the court incor-
bty Entlodneds’ Hhe' ctusl’ findings; a

i ’ébwedﬁib‘h“b‘ffhi& “gltp 'of thie tongiie™ {s ot
%iszsﬂsmé‘mwn ot'thé findings. Only two
“* ﬂbﬁ? tvg thé Loxdor opinion, we de-
SIS} %ar» tites ¥ Downs, 4 USCMA 8,
"“flﬁi yithiat very ‘point. Here, the
iﬁﬁgﬂ.ﬂ.ﬁwv nouncéd by the President were

“hifetineiifiidings reached by “the: ‘cdurt-
by l%mitﬁsaaliberationa onithe decused’s
;hmu a B cence, There was: no-error in

it \hberaent; The findings; therefore,
-'Qpﬂ_mn&ofar a8 they acguitted the
ﬂ%ﬁé««oﬁenses charged, they-could
nidered. Trigofhr- as the illegal
feetnéd, the findivigs cotild ‘be
: - Hut-only' for the purpose’of
: dﬁ”ﬁﬁrt ‘from ‘the" ‘formal an-
; H Ti the absence of suchjaction,
’l Qigregard the illegal pé.ri: of
& 8% ‘Stidtler v, "United: - States,
’%tﬂiﬂﬂl”fnr Cohirts Martial Uﬂtﬁed
S5 pitagraph -744(3) "

vigng




;. “pored ito defend: [Emphagi {e-

Judge Latimer . :dissented, citing -Abbott

Criminal: Trial. Practice: (4th.edition), section

740, page 306:fox.the proposition:that a-¢ivilian
judge can: dlrect a Jury to reconslder an illegal
verdict, . RIS _ has

' Umted States \ Nedea,u o
7 USCMA 718

28, CMR 182 (1957) -

The speclﬂcation charge.d the accused with
stealing many specified artlcles of -food, prop-
erty of Mrs. A. of a ‘total: 'Value of $49. 80 The
ev:denee at the_,tr_lal eould not estabhsh the
estabhshed that' the abcused was seen pa‘ssmg
out indetermined’ ite:ﬂe of food through the
basement window of the ‘restaurant’ ‘he had
entered for the purposa ‘of ‘dating: Inits verdict
*"xceptwnﬂ, expressly ac-
8. ;ng‘ thé precizely alleged
foodstuffs, but:con’ _ted him'of the substituted
words-- “foodstuifsﬁ' - a V‘a]ue of $49 80 or less
but more, tha $20 00‘ B

Opmion o C

- The: court-m&rtial apparently beheved
that the ‘accused: had ‘stolen: something
wh1ch they chose to characterize as “food-
‘stuffs” having a value of more than $20,00
but less than: $49.80, -Although we recog-
‘nize the soundness of the rule ‘which. per-

. mits this Court to Jook to the record as a

- whole ‘to determine the intent of the court-
. martial with respect to, the announcement
~of theirfindings, such. rule would appear to
.1be for: appligation “where the ‘ahnounce-
mentﬁ;t,egl,fg'wae, ambiguous or migleading,
rathemhen, aginsthis case; where the find- -
-ingp Bhnouedibythe - eowrt, changed. the
- natuze and.ddentityiof the.offense.charged.
Furthermembtlamﬂnmmmmdmmmhemthe
seourt: e@@l}ﬂ‘id%ﬁdﬁ b
_to. estahlis]g,%tﬁg' B
of 1the:. ;pegtwu{mg_.'
*cjent. upon:, which 4
-, that- he. stole . nothﬂrmunﬁs
stuﬂ’g,” Thus itmtght_ﬁgell
- the .accused, was.; Q;mdg il
of food items other thar:tho
alleged and.against

qu1tted accused of

LR

- exception: by: theﬁequrt of. spart'e:f %, meeiﬂ—

218

ccation: constitutes -a. finding that the :ac-
cused is not. guilty .of what isalleged in-the"
excepted. language. In discussing the effect
of exceptions on: the court’s findings, Col- -
onel Winthrop, in his classie - work: on

. military law, says:; “If so much has been
excepted as not to leave enough to consti-

. tute the specific offence alleged, . . . or if

-the effect of . the exception has been: to
cause the specification to describe another
and quite digtinet offence from that desig-

. ‘nated by .the: charge,—a. finding of gnilty -
. upon the charge. .can-nat be sustained.”
Wmthrop, Military: Law and: Precedents,
2d ed, 1920 Reprlnt, pa,ge 880, -

: RN Ly R E : *
Tt follows T the foregomg that the
eXceptlb“hs ‘aiid ‘substitutions in the specifi-
“gution uhder cons1derat10n were invalid in
‘tHat the subject mattér of the findings is
‘gt variance with the specific subject matter
qharged in: the specification upon which
.‘the-accused was arraigned and- tr1ed ‘Ac- .
cordmg]y, .the “decision of the board of

L réeview - is reversed and the charges are N

dismlssed _

.Note. Thére is no mdicatmn in the opihion m'Nedecm
that more than one aeparate offehse of larceny was
committed; the record of trial ‘would have. protected
accused, therefore, '_Prom being., tried again. But one
of the elements of proof of the offense of larceny is
thé identification of the property stolen, and apparently
thé. Court of Military' Appeals believed that here the
aecused may have 'been:misled: in: his defense; Guaere:
Would a-charge of stealing. foodstiffs “of some valua”
have w1thstood & motion to.make more. definite? ‘Would
such & verdiet, on the orlgma.l allegatlon in Nedeau
have been u;jheld? _‘ .

D Illustmtwe Gase (anfata,l Narw,nce)
Umted Statés V. Hap'f, 1 USGMA 584

"Th ;accusbas Hesdod o
ot g gravEiea 'E%Ea‘ﬁltf““rﬁf B beciﬁed t:me and
plede‘* mpumdﬁmmswn U,.a Korean male”. The
' mmmaewmm; was unable to ap-
ek andithé proseciition’s evidence

i"’eﬂwmmwmm ‘sconolusively: ithe mame of
Sheavistimmtalthorgh: it-did ‘show: his.exact. de-
seliibtioniicfuehiding sthe  fact -that- e had

Dedulislnwhite dpotted: hair. In.its finding the
eovitRexidetied: the words Han. Sun eU" sub-
ghitudipgitlierefore “an’ unknéwn”. -

SR GO 10004




Opinion {Judges Quinn, Brosman and Latimer]
Convietion-affirmed : c LR
. The .only quest1on is- wl‘iether ﬂ‘le*
“na.ture or identity” -of the:offénse "wdb/.
changed, Or, to put it in the words used An
‘the -certified issue, did the ch&ﬂg&»{m&hﬁn
_specification bring about a fatal vania;neex?d
We. think not.. oyt e ey
.- It is certainly true that; at a~time'mﬂfhen
- development of the common:Tavi; et
‘emphasis was placed by the: conrtstfbﬁri.ﬁhﬁo
 use of precise and techmical; langusge dus
. both:indictments. and . verdiatagAsyal frapullh:
of this elevation.of fopmuoyerrsubstgneesl)
.. the doctrine of -variance: wgd Widelftcamd:i
strictly applied.- See:Statéiivs Ewing @7
. Wash 395, 121 P:384.Today, howexer; the :
" rule is otherwise, Thenlaw isunot sty thirch.
concerned, with ‘the.wands -used .a8:with
elemental ¢oncepts »ofl. jusbice.. +Itipis uni~
versally .held; that, e;variance is- not.fatal
‘unless it operatestoisubstantially prejudice
-the rights:ofthe accused. .. . In assessing
the. element. of prejudice, .the Federal
‘courts have adhered to a dual test: (1)
has the accused been misled to the extent
‘that he has been unable-adequately to pre-
‘pare for trial,-and (2) is the accused fully
- protected against another prosecutlon for
* - the same offense? ' - '
) It is extremely doubtful whether, under
© the clrcumstances of cases of thlS type in
. Koréa, the assdilant will know the name
- of his victim. That fact is, therefore, of
little consequence and it is difficult to see
how a failure to na.me any partlcular per-
" son ‘could have prejudiced the accused in
the preparation-of his defense.

Turning to the second branch of, the

test of prejudice, we find no merit in the

. .suggestion, that this accused: is not ade-
.quately, protected against a second frial for
the same. pffense. In.assessing the: proba-.

- bilitieg of. doub,le jeopardy under this test,.
. we are required to take the allegations of
. the. spec;ﬁcthng ,.toget;her with the, evi-.
‘ denee, of :yecords ;. -In, yiew. of the spe~
. ,clﬁcxty of pnopiﬁﬁof thq +descmptlon of the :

vy MOM; ﬁW bt{'n “st CUBE o
i+ % United- Btntbnvmuﬂ‘tlmr. ﬂi’i USGMA 00)7 B0 CMR: 00 uedf)

_AGO.10004

. .person assaulted; the location and time of
-1t the indident, and the nature of the injuries,
w1 it e diffieult doperceive wherein the. ace-
Lisbuged wonldyhaves any difficulty - through,

aulaeroly the eherge; spedification, and redord :
4 Mﬂlbﬂwhdnﬁmmmting#mseoond prosecutlo:n

gtion of.hoth Igfanehes ;of the

" yinges,ue hat thig-Ageused was not .
: ed! by the;, (yarianpe.dn auegtion. ,

mknadaﬁnmm issue, Wmhaye.Riven.care
n;l,commegatmn{ to.the. =__;3\;1(:%gg!d,eclsqion g
sht,gﬂ R &qnneel 28, Tequiy w§ 9&??15&1 .

(EEN ﬂl?r a’l Yﬁ‘iﬂgpqgi ere' MP‘W “ e* Qc_, ¢
las;io,ns,ﬁlpvolve entirely. dist] n?}igh@b}pg fac-,
‘tugl situations. Because the test of pre,] u-
dice requires assessment of the oﬂ’ense, fhe .

 specification,. and 'all ‘the” eviaendg”} g

" ‘obvious. that each decision on this;question

" of variance must depend to & gredt dxtent

- upon the. facts of the individuai case, We .

_ find no realdisagreement in- the "c‘lteii‘ §
‘board.of review. decisions upon the funda~:
mental rule of and test for fatal varianee, "

‘ --However, msofar as'any of those decisions -
may 1nd1935te a ,;;nore strict application of -
the rule than, is . set, fnyth here, :we must -

‘_'mdleate %me velearly ‘our' "disagreement,
with, that vatiohale.; We, perceive no neces-
© sity for 'givi'ng "‘flndlle ‘weight to formal -
devint{ohs whers;it 18 aite apparent from
the record that the accused was in no way
j.prejqdiﬁ@d,‘th.&e‘b‘ig, “THe question certiﬁed

g answei"edﬂm the rnegatwe S

sk e
. Py"é,b,! L . fhtdl ﬁamance When the
eourt: vmembers belleve that an offense different
from: that, allggit’ Hay been proved, the’ Man-
ual 97 urports«. o,‘sallow them to seek the -advice
‘of’ fbh, % %ﬁthority who may ‘(if he
ag‘retﬁ b 4 the specification from trial

ot 'q;gaqpe@}) ‘diyect the trial to proceéd
onswt Mﬁ alw speclﬁcatlon This procedure,
hQ‘W V a, eeq “overtuled ofi the grounds
*that nﬁiﬁﬂgg&’fch“f%ohaic and injudicious’ and is
.,,cgptnamrto ‘the.express language of Article
| 51&@:%@1«%1 foathie spirit of the Uniform Code
' e:numpoeesf.f“er Whlch it was. enacted 8
J{”” hgﬂ‘ﬁf@fe” the Court of" Military

nj

4‘4P§ i lehy) i
Appoa‘s _e 1eves tﬁat thes questlon of whab-of-

¥y




fenses legally may be found: by substitutions is
an - interlocutory question to be decided finally
by the law officer. Under the rationale, if he is
wrong in ru]mg that an offense  (found by sub-
stitutions) is at fatal variance with the . ‘8peci-
fications, the accused :would be entitled to s
rehearing with proper instructions—or at the
worst an affirmance of the lesser included of-
fense.* Only in the case of an outright acquittal
wotild the accused enjoy a windfall: But if he
may also escape conviction by the law officer’s
fina]l but erroneous ruling on an ev1dent1ary
question, there seems no' greater compellmg
reason  why “this. possibility - should ' Tilitate
against the law officer’s authority to ake final
rulings on the question of fatal variance: If, on
the other hand he should rule, erroneously, that

‘ ”See ACM 12472, Kinn‘. 22 cmm -958. (1988) : On a chnrge of
laroeny the Taw offlger errOneuusly advised thé members that wrong-
ful approptiation wap not & ‘Permigsible Anding ‘and:the 'nceused
was eonviet-d of lnreen;y. The poard of review approved only the
conviction of wroanul npprbprlnt!nn, despite lack of inatructions
on this offense. This:prddtise was sanctioned shén’ the proof of the
ledser . pffonse -1a ovprwhalmlnq. Unfted States v. Paguex, 2 USCMA
309, 8 CMR 108 {1058} ; i ef, Unlted States v, Morgen, 8 USCMA
6856, 25 CMR' 168 (1058). Iniwiéw of the change of appellats: Judgea
the practise .may be repxamined.:

40 Unless 1t be held a decluton based on a pure lal‘al question tlmt ia
reviewable 'by: the cohvening authotity at’the lnstnnee ot the Gov-
ernment, See MCM, . 1961, para. €1/, -

4 But see CM 201186, Barnes, 22 CMR 489 {1956) 1 Accused whB
cbarged with" AWOL from unit A. He was found guilty, by substi-
‘tutlons of AWOL from unit B, a fatal varlance. Dofense. ¢ounsel
then made a motlon “In bar of sentence’’, . Before the law officer
could'rule; he' obaved the suggestion of the’ members that paran‘raph
56 .of -the'- Manual: be invoked. -He- then néeeded. to the resulting
direotion of the convening. authorlty that the trlal proceed to sen-
teneing. Opfnionr The law | oﬂ-lcer abdieated his ‘duty In fnﬂins to
rule on. the motion, .

# United Btates. v. Nash, § USCMA 650, 18 CMR 1’:‘4 (1955]
Optnio{n by J‘udsq Latlm‘ar. Judge Quinn concurring.. In - &' separate
eoncurring opinion Judge ‘Brosmen would have required. only more
than one-third of the mambers to vote for reconsideration of. a
verdict. .of . guilty.. le{ vlew wes. adoptéd in DA Pam 27-9, “The
Law dﬁlee 4 (1938) by 191. Bﬁt offlelally bns Been ‘réjeoted by the
- Afr{Foxse" (ACM: imﬁ. Segton, ;28 OMR: 775 (10593 ), snd by the

Arm (QM 4070& g M&i‘dh, 1982), o
""IY,A Pﬁh‘l 2'ﬂ— Jleﬂd 9 ﬂiﬁﬁ*’l (1953) at p. ]91
. W Wilted iStates ﬁhﬁi‘f a%‘a dte 9‘ BN S

e UOMYT, - At 89 i
lnn. inclu ing . a ; ﬂﬁﬁm
UoF the “law " offidet; ahalll BaH _ '
- the prqsenm; of thd M}Q ?al
and’, . U the law oﬂ‘leeﬁ".
presence of ‘socused at mfom:l
¢ounsel for both.sides and' thaJP
12 USCMA 455, B ‘OMR iliy(
:of Fedi R, Crim, P, 4a in Co:g
Oir 1063).
% Unfted States i Miskinis; $41§ 1;
AOM: $101, Mileg 17 CMR 700 (1954 2o By
fnitfally’ iluwe clearly in?icated tlielg h?tent’ ’a%’;?mﬁ?
" ofteriga’ Ehuy ‘have ‘dohviptad the acoussd;) thé Tawt b b
ey, suggest:the pracige. Suhatituted warda, t axmf o
" formil, correét’ legal’ pm‘luﬁeé."!ﬁnltéd! Stntpa
USOMA”ﬂnsu,fss OMR b ¢ 1088} Hath

a fatal variance does not exist and the accused
is improperly convicted of the substituted find-
ings, then the accused has an appellate remedy
which would result in outright acquittal.

A gimilar problem ‘arises where the court
members finally announce a finding of guilty
by substitutions, and then the question is raised
for the first time as, for example, by a. motion
to dismiss the substituted findings because of.
an-gsserted fatal variance, Here, if the law
officer grants such a motion he must in effect
also set aside the finding and enter a ﬂnding of
net guilty. In such -a case it+i§ doubtfil that
the Government could appesl the action of the
law: officer.® But if «the slaw officer were pre-
clided::from ruling on such g question, after
anneyncement .-of -the' .findings, the .accused
would: still”’have an appellate remedy. To ‘sum
up: before .the announced findings it would

seem that' the law officer -should rule on ques-’

tions ‘of variance as part of his instructional
duties: .after. findings, however, the rights of
both:parties would be more equitably protected
by -allowing appellate author1t1es to dlspose of
the quest1on a

3 N umher of ballots, The verdlct s ﬂxed in
the ﬁrst ballot, unless a majority of the mem-
bers vote.for reconeuderatlon and another bal-
lot.#2 While this procedure differs, from civilian
practise, it must be remembered that . in the
military there is no requlrement (except for an
oﬂ"ense where the death pen,alty is mandatory) -
that all the memibers concur in-the verdiet. It
has been suggested that the law. officer need
giye such an instruction on ballotmg only ‘when
requested 4 It would seem, however, that since
the members no longe'r'have access to, the Man-
ual or legal author:tles,“ that such an instrue-
t1oh should be g'iVen Sua‘ sponte. ‘

4;:;.,Far’ticip§tiomm y g =olﬂber. “The* Code
pteaq&mr phibitg the' 1w ioflicer to-énter the
t}l@lﬂ{ﬁﬁj}l -WoENNH46nes thé ‘imembers have

i f&t Y4lidicty Totthe solé purpose of as-
§ Hietabdredin’ putting their Andings in
MW@I'&TW Atrihistime any (:olloqules* be-

étlié;i’a;wﬁiﬂﬂl‘cer and the meribers ard for-
B’}mw%ﬂ ‘onthe eXpress subject ‘of the
{Qnmrqﬁ tthe. findings.*6 Indeed, if the. subject of
eon’ er@satmns #trays from this restricted area,
the @ewannment by the .record : of triak- ‘must

&
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show that the accused has:not been preJudicedt

by the error.#.If -the: law officer believes: that
the members:nead-further instructions. (as; for :

example when - a: fatal: variance has been.:an-

nounced to-him in the'closed: session) he should
leave: the:closed ‘gession and give his instrucs
tions ‘in. open-court, in the presence of -all-
parties, 8- Buch .procedure. enables, .the counsel

to object to.any improper instructions: In giv-

ing these instructions the law officer. should be

careful not to: coerce a verdlct»“ e

In view of the danger of error by the Taw
officer's presence in closed session, it appears
better practlse to prov1de the meémbers with an
exhibit in the form of a “finding work-sheet”
which together with open court mstructlons as
to its use.can provide ‘the members adequate

guidance and obviate the ' law officer’s” appear-
ance in closed ‘session.: As further ingurance
agalnst an illegal Verdmt or var1ance the law
officer may - examine “the " executed  “finding
work-sheet” before oral.announcement-of the
verdict in-open court.;Courgel may not see this
exhibit until final announcement of the: ver-
dict,® If, on examining the -exhibit the law
officer observes an error, he may then—:as in

the case when he noted the error in -closed -

session—give additional instructions to the
members and direct them to retlre and recon-
31der thelr verdict.

The basis for this procedure is the interpreta-

tion, by the Court of Military Appeals, of the
" wording of ‘the- Manual L

A ﬁndmg of not gullty i'esults A8 to any
speclﬁcatlon 0T, charg‘e 1f no- other vahd

L&x{gon‘é! Ai,ilsc))lg&w amis im_' :
%%)“lw Yb"?wﬂf{’

the cht? of. hin
Boawell, "in ps‘ruﬁ )
epiference mug k
app. 8a, D, Bl§, _:
. Iofdy; abd 0N
Statey 'V, Lind
the: Jﬂﬂh‘ﬂ, 5& My
with " the %3? R
cin comitrileate

" Bee. dgpary tg%
memhers

AGO.10004 ¢

-u-vﬁﬁﬂmﬂ’ﬂis iitenched -thereon; - however, a

any finding before-

a}‘eeohside_n_

ifinding f»@ﬁ‘ﬂuﬂwm,
b bef&i*e B Ui s
sentence i *‘Eh': ”t%f 1

i

5. Obtaining additjm@ eV
court. is - notmobhgad to comsg
evidence introduced _by‘

self emth liohe

evidence appears to be. inst 1’- ¥ 8 DEOREY
determination of the =ma*bter béfﬂﬁ ﬁi*{:;wg’r%when '
not satisfied that it has received, ,p:fl_,,mal.lable

admissible evidence . . . the- cowi:*:,}ﬁﬁy%wke
appropriate action Wlth a view {6 ghtainihg

available additional ev1dence » [Empﬁasnsr sup-:-

plied]

The word. “court” in- the foregomg ex*hafaon_
has been construed 'to fhiean, the, _members, ,th '
have the unrestncted rllgh’c to -call for further
evidence. The, law, office ‘must’ honor the, e

queat, subJect to a rullng on the admissibility
of the’ ev1dence‘.5f‘ Fm"ther, an ‘open court: an-
nouncement of -the neegl for further evidence
during an mi;errup iibmof the court membefs’
déliberation on the Anding has been held not to
constitute an -cqu‘tta.ls“_r
tion “in’ the" Vs AnALAht
made bywbhev qyw:t&;as

unit, the Court:of

e

&%< GhaL ey ne R L
%ﬁ (@) ar o
Filiidon,: supres: notq 4& PR

p Q@n e

spegqgnized.-that - in ofvillan procgdure ths ohy
Blnevidince Ja . one. within:the: discretion - of. the
'j *t\&welm‘oullud* for. Quadre
Spasdtulared: adehthit. o
pifalien funre note
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i M cotit fvia mlso neconaxder anY- '

g& figs Wher such

éDesprl:e the impliea-
the request miist be

g dted that the requést
a1 fmc ddltlonal ev1dence'

ke, ol uﬁeua 1sz. 21 cun 208: (195&) $
' ‘A&i* Shiley, T UROMA 608,23 (CMR 67 (198T) i

‘riDaea the, law dfﬂper .

dtateeviiCapk, 13/ USPMA m 51 MR, m’u,osn. ’
‘}ﬁmﬁtﬁlwmifwl T doint teinl, separete ﬂndims myRE |

e gy e




not. be unanimous, and :in order to protect the
secrecy-of the Individual member's vote, polling
of each member’s vote s .prohibited.’® This
should not, however, prevent the defense from
ascertaining if the: minimum required number
of members concurred 59

2, Reasons for verdlct. Followmg the o]d

practlse, the present Manua] purports to al- .

thorlze the members to include in the record
“a statement of the reasonsg Whlch led to a

8 OM 894080, Connors. ‘28 CMR 684 (105?) Where nl! members

mugt coneur (e supre note 36) ithg rule would be diffgrent, ;

%'0M Connors, aupre note 68 Quam On a aimp]e, uneon'u:.'li-'i
cated ¢ase the membérs have del{bemted an fnordinately long ‘tide
Has the. detenae the right to deter;h{ne if the gulity verdiot whe:

reached- on the first hu]lot? See sugra note 42,

% MCOM, 1961, pars. 147(8) whoreln it is provided thnt such a
statement "ghall: not. be part of the findings.:

o Separate concurring opinion of .Tudse Latimer in Unfted Stataa

v. Schuits, 8 USCMA 129, 28 OMR' B3 . {1667)  disapproving of a .

similar Manual provision (paré. 760(4)) duthorleing the court-
martlal to give ressons for the sentence.

“MCM, 1951, pera. T4d(8),

”‘United ltut,eg A8 Boswell 8 USCMA 1965,.23 CMR 860 (1057):
CM 354811, Tepaitch, B CMR 212 (1952) :
with- dawertiod, in'' attamptinz to fihd ‘the ‘acensed ' gullty by excep-
tions ghd- substjitutipna of the- lagser inpluded’ pfenseiof failure to

g0 to his appointed viace of duty, the . members forgot to subati-
tute the worda “’without authoﬂty", multinu in the mcquittal of the

meeused..: Lo
% United ; Smtes V. Downs, 4 USGMA 8 15 CMR 8 {1964).

236 (Sth Oir.- 1962).

® Supra: note 62. Where, however, the defepne of insanity hes

been raiaed for the frst ‘Hmg in a. contested cage ofter the find-
ings, the ‘Anding: of gullty muat be w!thdmwn cf. NCM 53-01542.
Andrews,: 27 CMR 848. (1958), -

“ Sge ch, XIV, aupra. Consider also the Iaw oﬁ'lcers power to
defor rilltng (until' after findingd) on miotlon th diamiss, made before
findirigy: Unitéd Btates v, Btrand, 8 USHMA 207, 20. CMR 18: (1655).

"TDas tte th_‘emoqt.rary impl!cution of para. T0b(4) of the Man.

uely “fHe dudbtion whether the plga lof guilty] will' be' recaived

will' "o frbitad ha\‘ai\\ interlooutory ‘one." Thus, in Unitéd States -

v. Cobk, subrig Bote dd, the Qourt of ‘Militay Appeals, héld that the
tellure to produé 'ev'fdenee ;requisted’ by & meniber interfered with
the court m_em 3 t'lﬂht to rbfuse 'to mccept the plen of guilty.

a8,

quitted  of ‘rapg, but bm exge] ,tloﬁs' fitutions ecnvieted of
indeeent b gD tha; T4
with har?ﬂf}??}r;;\c}mf}:rg %
there wia- sl SlnEE AR

WMI]anovitch ¥ _-'[Ini'ml, Hyatemr X
whe afded and {aliotbeddhuth, e :
17 daye later obtained tha.sfolop Rrow, e gh
the Federal crimgs of (1).atenllpg m AN
the - stolen “property. Defense otmmﬂw -1l
supported both:charges, was : d,enled. :
coyld- Ngd the aceused guilty of Mltlt‘l*—-b"bub!
Thy “ury- convisted on Woth \§6iid, Ontliol (G-l
dered ‘ol both' charges, With au'. Inspmigtionzegyrguy
counsel, Tt:whe the lagislativentent | hatasvihare ' tloly B
1s ‘Invblvetdtan ‘aecised should. not . bet sonyloted ﬂ;ﬂwﬁh
and.receiving: the stolen goods.. 8¢ Wniled:iBtuymy v 4
USCMA.:8, 3¢ OMR 8 (1930)% D5 axpverlly.ylam
quegHdri 7of " whether ab” thie “die : Hifie Hn hotiused: l]st‘!tﬁw
erimingllyHuble bth: s nhsuitutm-y prlmipxl‘ tD‘ rlarwﬁy Ehidds -
a recelver of the ntolen ' goods: - sy "
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The_accused waa charged .

This
is the docepted Fadéral rule. He]ms v. 'United Stnteﬂ, 810 F..2d

1y Uﬂ'R, 31@’(1&“)‘&3‘ Wherelachised twits ao- .
'-‘ﬁt‘l pExyal i&?qnco}grse, b

mr'tﬁ

ohein S

finding and & statement of the weight given to

certain evidence,” ¥ giving as appropriate in-

stances where the acquittal was based on in-

sanity or the statute. of limitations. Such a
procedure, however, ‘might impinge “on the

rule that the deliberations of the court-martial

should remain inviolate.”®! Its present validity

is-doubtful, although never as yet passed up0n

in any reported case.

3 Reconsrderation of announced verdrct A :

finding .of not guilty once announced is final
and cannot be recons1dered ;'@ neither can the
announqement of
guuty by exceptlons an.d substltutlons which is
S0 defectwe that it acqmtp the accused 8 How-
: premdent s announcement does not
gﬂect the true words of the finding

he members in closed session, the

accura ely
: Y

the ‘purported finding of

pres;dent may. correct his slip _of the tongue_

to reﬂect the true verdlct 84

A’ findingof guilty; on the other hand; may

be: réconsidered: on the court's own motion at

any time before the announcement of the sen-
tence.% ‘This should be distinguished with the:

law officer’s duty to set aside a finding of guilty -

based upon  an improvident plea of guilty.ss
However, if the members. believe that a plea is

improvident, they may have the power to over- -

rule the law officer’s determination to. the con- -

trary.“" _

4 Inconsistent verdicts. Where the words of _‘

the findings on separate’ speclﬁcatlone are
factually ineonsistent with each other, or where
the substltuted' findings in-a single specification
are factually inconsistent with the original

“gpecification;® the findings may be said to be

“Inconsistent”, The  offect of such findings de-

‘&h? ?Wﬂ ge. fo ved, If,.a8 is almost .

aNEvs, | e gy;l ence, wonld, support .
btﬁﬁi’.; ﬂnd;ngs, then verdict
shonld ne 'f urJoqd unless the legislature”
had . ﬁ 8, ‘ﬁtt.evve of law that the

W iies it
lmftweaeuﬂ Dot sdétyin

a__ ,em

rt q@trﬁn 10

eb0othe. pnosecutlon will. find & verdlct'

AGOV10004 ¢

tt’ge)fi of only one of the

B the accused relief:-

Walfpasiit, indonsistency of verdicts .
dha éeﬁtledﬁj udicialconcept that.the .

Yo B ORIGYBathy for the acoused of Hos-.,




favorable to the. accused but agalnet the, welgh:t

of the .evidenae, i wyi T e
No doibt it has generally been assumed b
that, ‘ift the: verdict: ‘wag rationally ingon- -
sistent;: the’ cbnviction ought net to+stand- .
and probably ‘that. was the common’law, .- °
though. it is hard to ﬁnd a case squarely-=:-*f :
B0 holdlng' RN
The most that can be said m sue.h. e
cases is that the verdiet shows that oither
in the' hequittal or the conviction® “the jury.
did ot speak their ‘real- contlusions, byt®
that ‘does not ghow that. ‘thiéy -wete: Tt 8
‘convinced of the defendant’s gu'ﬂt“We‘fef’n%
‘terpret the dequittal ag no wiore than “&hew
assumption of @ powér whieh tHew S
pight to exereige, biit td! whié?v"ﬁhejf“ﬁ)éw Ha?
'dfe'posad through lenithy o
' That the conv1c\§i0n wﬁay i'hg\i”e‘b_éé’ﬁ
result of so;ne cpm&)rorhis 8" col
pogsible; bu édnsiélei' 56
t00’ curlously, unless ‘all verdlcts are tobe

upset on “dpeculation, “That"it represented

their deliberate judgment seems to us be-

yond any reasonable doubt 70! ‘

‘Where'the verdicts would be mtwnalby in-
conmstent—that i§, the évidénee would' support -
only one rational ﬁndmguthen 11: would ‘Seem
that the accused is entitled to an mstructlon *
that.he may. be;found guilty. of. elther, but not._-
both of the speclﬂcatlons ' ;

W e L

Illustmmveﬂcasev iy

Uit Staves'v? Uiy} GTSCMA AR s
20-CMR 118 .(1955)- - aakrin b o

The. accused. was, charged WL}};},,& kmg
and. (2) presenting aifalge ¢la ,(fm {gﬂ s,,x} o
ceny of the money ¢laimed..] The ﬂgﬂgefly _ v{}g-
tion; could be sustamegl 01%134 on, gq 5 ot
the t;1me accused made and pres elp. &‘f
he had, “knowledge of the, falsit: ‘of )
Such ev1dence was 1ntroduced’ blﬁ::

——-—p—rw-;—r?‘r TNy e Lo
® Dunn v.. United Stntea 284 U.8. 390 (1982

Stdcklet’ v.CUhitea Htateh! 7 W 2@ 80 /(1028 ‘Bt edaio%ﬁm%{m? '

Inconslgtpnt: Veydiota o - o Fledpral Griminal Toiakt 60 Colym. oluyyy
Rav. 089 (1900) notinn- that. such ineoneifstent verdiets may as
easlly: be' exdlitnad’ by iy ‘ebidfuston, iilsunderatatiafhg; 1 98! mﬁm
-d'lqti\ken ey 08 ¢ u failure P ,ull ju;rm ag thnt nd
was: cuﬂwi o!; amw;» & h e a.iso%go"te& tht; the, irresg%;!ﬁg‘
of uuiﬂ{wai-diotu TS mhm&?emamdh’ﬂpli&te ¥ovlw thekadh JAHT
“valyes. .oply sHgpsatio sk Bt appolla

nowmufl pexe:”%‘mw}lbr i}%}m i mnéﬂ:ﬁle mg}‘f\m;w
.And the- defendant uflin (ke aba*bis mt th eviderice wm&nmm:w
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offeradictnbrary- evidenge:: that-there:was. 1no:
suehtiensinei-ofidhe.apcuked wher he. presented
thes laim::Bheglawsofflcer,. in ralesponse. to a:

. membetisuimdiisimwhmitiéd the-lavesny: Speci-

ficnticnutobhé: eoqttttheawrong legal theory:.

eveniifuatathebiinaesolsithe diingithe hernsed
belibvad siinthir antitladdbothesmoney) it Jater:
on; henlﬁmmqh%ﬂaamwuam]hﬁhm warongfully -
withlield-theitionass s agpiltyof lar-:

ceny,imhm@éwﬁedmaﬁemmeﬁaﬂ spedifieas
tions. (1) aktidss(Rspessiialy MHecansythe mem-.,
bers were not convinced that accused Jhad ;e

criminal 1ntent at the t1 e he ma % f?
wtdd e it i b ¢

uhe
é‘.ia .P“mlla éﬁ?}' nsel.;".

arceny = ch :
ﬁa&%‘ (E.‘&\l%ﬂiﬁéonéiste ! f‘[ﬁﬁ%ﬂ‘%ﬁéx‘eqﬂﬁ"’d

ikifisal, (instead"of
"”“nvic ioﬁ I S
Thé irproper msﬁru’étfdhs”’ﬁ‘d “’iz_éf‘
_rmg on the larceny speciﬁc‘aﬁt}’ﬁ*

the. defense’s ingistence. that, by ﬁndlpg the ...
accused not guilty of the, making an,d ,th‘% e
preeentatmn of .a false claim, the ceui'
martial, in effect aceepted hlS plea_.

mlstake and ps 8, reSu,lt, ieund the, taklng

of the money to have been an innocent one.
Where three counts of an indictment are
supported by the same ev1dence, a ﬁnding{
of not guilty as o, twe, does not. ne(:e,ssarlly
demand- that the: .aocuged. be-exonerated as. -
to-the third. Dunnr e uUn'te& States, 284 -
_,‘USBQO ’Z ,@me‘d,gﬁﬂ‘ S’ ""189 80 ALR o
1615 seesBteckler w. wﬁmted States, 7 F Zd
59 ,ﬁ% i ‘iﬁfﬁe‘i“’fﬁzﬁ h d \ W
R 6 *y'f*wewcamﬁoh ol t a‘o-—1f re-
ivl‘h itk l,ﬁ }éﬁi LT é, QHSIStﬁncy rehed o 4::;.
ronw ¥ ihiéndafense neces, tates-a dlsmis-eal
1 ”‘S‘f”""{i AT ”’cl‘{drg'e i'dther than |
Q&lﬁ'ﬂ%mﬁw e mEE e PI

FRi i), b .
eéhm‘txedmth&t the Gourt ine Swley' :
A diraPlilly lett pen the question
mzwm'dmecessery meensmtenaly be= -,
Sl on one’ speciﬁcatlbri“apd"""‘
fon“on another would warrant-reversal.
_ﬁmﬂ‘?@_’ei@n and a rehearing theron. That
i was not prese‘hted il Slelef,” sifice;™
e alayr os iCer's, . (erroneous) 1nstrup-
flan ifge in, that-case were nots.neces-g it

PRV ihertatsbents' The” Cbhﬁ‘"di@“"ih‘tﬂca‘be o
howewer, .that -if reversal were. warrentqdvm '
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such & case,'a vehearing rather than dismissal .
of:. the-conviction' would.be. ealled. for, “This -
seéems appropriate, since; in .sich a case,: the .
reason-for reversing the ineonsistent conviction
would not be.that it wig. clearly wrong, or not
supported by legally sufficient evidence but that
the other findings rendered the validity of the
conviction so plainly dubious: that Dunishment
of the accused-should not be based thereon.” A -
rehearing of the conviction-specification, before
another court, would clearly remove this shroud
ofsdoubt' s r o FE R e . .

‘Whether the bourt,,‘_shoul_('i"fl,féverse a convice-
tion under the circumstances, outlined above is
an._ open_question. Clegrly, Inconsistency be-
tween verdicts of acquiftal and conviction of
a defendant at the same trial is not grounds
for reversal in. a Federal jury trial™ Such
inconsistency is held reyersible error in aboyt '
10 states however ‘including New York and
California. Tt'is'héld niot reversible in about 15
states, but it appears that & number of these
have simply followed the Federal rule without
independent éxamination.”™ It has been held
reversible in a Federal non-jury trial, on the
grounds that it diminishes public respect for

n See}ﬂ@m -,n‘qte. ’10_; 4 o ) :
nIvid, o o ' : v
™ Bae Comment, suprd not’é"’}fb; at 1001-0a; :
™ Boo Unlted' States v. Maybury, 878 ¥, 24 808 (24 Cir. 1680).
® In the’ Magbuit dash;  supré note 4, Judge Friendly also notéd
that th;g‘j_u;w bad traditionally hed p n_ner_qéanct funotion,in protect-
-ing the individual’ sgainst unpopular prajecutions {the Ditnn’ cage
ltself Was &' Prohibitibh ‘onse), wheress the judge Arying a case with-
out & Juty hes no such tradltloq. Judge Friendly found it unseemly
to permit a Jiidifd's elearly irrational findings to stand’ when they
thight. ha, 'pifeﬁﬂdi'gh{;gl“fﬁo fha, accused, In vlew of tHe: diflouitiee In
milltary- Jhatice W] ,l.cl;.}od, uto-.tl;e._epﬁct_meqt of the UCMJ, and the
Gourt ‘et Milbeally ' Apbls'! Meduont Warnligs higdinst the “Eppoat.
anve qfeviliyihe] Coy Fslifing Indge Prlendly's dlscussion

findings by; Iﬁw@ ‘ datiok
of Andinks by, o Teders] Julle to bel an appropriate. yardstle for
ooumﬂnnﬂtif!ﬁnm ;MI .fflffﬁ}:b-‘=j _jf RIRpRtS, yardatlel fo
™ Abbott, Crimidal THGL Piotlse (st & Yoso), 4 ninh “United
States v. Crveby, 204 1§ ‘8%!0':1}}" ﬁ:‘.‘,‘ho ) ré‘cfusﬁw"ﬁo‘ndeﬁt’
juror's’afidavit thatohs" wiltl o *_u‘alﬁg biiitagiing )
prohiblted newspaper. g m 390 “(TBKYS)
T e ol
waa:browliiter by (G H ({HYRREITE) b
corzoborating affidavly fhat Ha' oV | P o #
in a loud and doml‘neeﬂn'h'volo“’ﬁ T SBe T gn Wl -
stupld Wi Hell,”? i s Bty m 1 !'n 3Ty 211
. Doyt L Sl dags omny Srign T T E TR
TiUlted. Btates v. -Holmes, 188 £ Hing. (AU ot o
Qoiglon 110, Va, Bar, I_QPA”'ZQ_:'@QE?MI-{- S molisnp
T AOM. 8-20808, Harrls, 52 CMR 818 (1968). 0 inrir persns by
™ United ‘States. v. Walkors, & USCMA 811, 16/thR 60 bBI u
Unitéd +Btates ' v. Wehby 8" USEMA 70,25 LOMB @e4 | (todlyssnssis
opinion oft Tuge Brooman, in: Unlted-Btatey, . -Boushigs:
15.’1’.7:‘?)\_1{1: (osgy, “° % ‘TBNPF ff
WOM Bl gt motat Tl ¢ e i e r
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justice, and: that: there'is no. ‘need. to' tolerate:
possible exercises of leniency by a judge-on the
findings, -since he is. fully: empowered to exer-
cise leniency or mercy. in- imposing : the sen-
tence.” The same reasoning might well apply to
courts-martial. which, unlike - civilian juries,
impose the sentence as well as the findings."
In addition, it would appear that some support
for the Federal jury-trial rule derives from
the appellate. Federal courts’. practice of in-
dulging in all -reasonable inferences. favorable
to the prosecution, following any. conviction.
In addition, appellate Federal courts are ex-
tremely. retigent. to: review. the fact-finding of
juries, By contrast, the Code. provisions for
automatic review and rehearings, and the broad
fact-finding . powers given to the Bosards of
Review, strongly suggest a Congressional
policy. that no military accused be. seriously
punished on & dubious conviction. Even if the
Fedéral jury-trial rule is valid, therefore; for
Federal jury trials, it may well be that a differ-
ent rule is warranted in the military.
Note.:In: Sioley, the Court. declined to apply res judi-
cata in the same trial. If the accused had first in one
trial been acquitted on the same posture of the evidence
as'In 8ieloy of making and Presenting .a claim, would
the dootrine have applied in a subsequent trial? .Con-
sider - the - “harassment” factor that would then be
present. See chapter X VI, supre. Sicley, for the same
reason, s’ probably authority for the proposition that -
res judicata does not apply:in a rehearing, ImpMeit in
the court’s decision is the holding: that on a rehearing.
on the larceny charge the accused would not be able to
assert his acquittals in the first trial as bar to Govern-
ment proof of his intent. to steal at the time of present-

ing the claim, L
5. Impeachment of ‘the verdict. Once the
verdict is atthoinced, and the individual jurors
have' been polled, ‘the general rule is' that an+
individual juror s not ailéwed o' impeach’ his
owh_ verdiet™s "THE ¥halbh 68"l s that the

j i 1_51 ;

TR 3 I Ul e b s
sanctiy, afd secrecy of Mo Julys"deliberation
TG A bt

thical.for.coungel. osconduct a. posttrial inter-
Mgﬁgﬁﬁhﬁgﬁﬁh {or. grounds for a,
v SR LT ik pedibed be pernitted to
impeachs,. _ﬂ?gVﬁr&ié.% “by. his .0wWn: evidence .ob-

oo eavedtirofiping,”s although' he "

: _lq ¥ et m‘;[sconductof a.juror
ke the Jury, roome” The ‘same”
lgswppﬁr to.the military.st . .
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6. Statute of imitations. If acoused-is:found:  miantiév One. gervive-bodrd of review, in a well
guilty (by exceptions or substitutionsyrafsaty  réusonisd. feotsion; heslelidthat such a motion
offense to which the statute:of dimitationmalsls - -&iﬁvﬂrm%d&-s&m‘imid&» g ieonviction, nunc
run, the law officer, according: to:theMantualy Wguﬁuhédndrom merely barring
is requlred to advise hceumd ‘%bf «mmﬂmmof ' ' :
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CHAPTER XIX

. PRESENTENCING PROCEDURES AND TERMINATION OF TRIAL

References:- Articles 51-58, UCMJ; paragraphs 75;7'7,‘_" MGM,. 1951, .

INTRODUCTION

After a ﬁndmg of gullty of any charge before 1t, the court-martlal_
moves to the second, and by no means less Important part of the adversary

' proceéding-—the determination of an appropriate sentence. This latter
. phase’ of the trial is governed’ roughly by-the same rules of procedure

_relating Yo the ﬂndmg of the accused’s gul

: _gor innocence.

Sectlon 1 PARAGRAPH 756, MCM 1951 MATTERS 'PRESENTED BY THE PROSECUTION

1. General. Followmg the finding of guilty
the -prosecutor reads the personal data .con-

cerning thé accused as shown from the charge

sheet, which is already part of the record of
trial. Thls is necessary, particularly, to advise
the court members and appellate authontles of

TMOM 1951 ‘app. Ba. p: 520 ia ineorrect: where it suﬂleat.u that

the: trinl counsel .announces the previous: conviotlon bafors it 4s re-

celvéd. in evidence; Like any evidence, it should not come to the

meénibers’ ‘attedtion untﬂ n.nd unless the law ofﬂeer ruleu it ad-
miseible; .=, . 5

: ’BGG MGH P i*u 755(3) 'If ) ﬂndink uf q’ul]ty . {s
babdd updh £ Pk P ity Wnd ) | evidbnte ad to o, . aggravating
cirbuthatinges® ﬁﬂﬁﬂﬁtﬁﬂﬁoéﬂ bq!&i'a thie tndligs, the prosecution
may Tritroditbe® sDEIPGVIAGNYY" aftar tHE fidings.” The ‘lmplieatidn
tron VS MantikItEY dHaTHAE (57 that “wheve the “mocused eontested
. the case’‘theioseeltirlmay my pricthd: AKAInges Matkodyeatevi-
-denoe in ¢ aggravation il 18afits: svilishie titvmitightlon oArat
offtered by ‘thy- aoauudmmﬁ? 8
Buoh-4rule-wap. probakly:dey m@i
‘aéhted: a’ complete .0fse oniab‘li@m‘ﬂdﬁffﬁf vy
‘tion of - the: presentdtion ‘of Kggiakititie
ing preocsedings: -howeven; it r{g#&ﬂlﬁﬁﬂweﬂ i
should: be. within the- discretion ‘6t thet
hard and fest rule in every oase, = .~

#The conviotion, at: this-stage- (df,, sfowrelwtp}; f

- be-a. milltary; not & civilan ofie. SHOM NCM 802024, Covley
1038 . (unpubljshed). Nor .is adminietraéive: ‘vuuatioh of 1
sentence admissible to plove uﬂenaes? Unlte
USGMA 22, 48 CMR ‘B4 (1933); ﬂie
‘Kiger, ¥ 8 of Article” 15 punishm,enf. are
e’ "bi'ev;qua ‘econvictional NCM 62" 15t M‘Mo’l:h Tﬂf &"*l
(unpu\ilflhed) Bée AR 840-21, 20 Sep 61, &nd DA Form 26,

MM, 1081, pars. TEB(2). o

g7

; mhﬁ@mm‘xeommw

.accused’s present rank and pay status so that

they may insure that not only an appropriate,

bitit a Tegal sentence is adjudged. Following this,

the government introduces admissible evidence
of previous convictions.!. At this stage (except
where the verdict was based on a plea of guil-
ty), according' to one mterpretatlon of the Man-

‘ual, the prosecution must rest. Only when the
_defense has presented matters in extenuation

or mitigation of the sentence may the prosecu-
tion offer evidence in aggravation of the of-
fenge, in rebuttal to what has been presented
by the defenqe 2

. ‘Evu;enge of prev19us convictmns. a. Gen-

‘ ne ,a_d‘mis bﬂi}y of a revious military
ia od'! '_rOm 1ts effect of -
'%T Ae mai:imum authorized

_*iﬁ”éﬁgé%i is gdverned by all
b ﬁ‘“g‘ #ilési* (1) the date of the
é %ﬁ'eﬂ’ﬁé éf Which the accused

.‘_’ﬁf'ifif}* dﬁe‘ ofthe offenges of which the.”
i h**dﬁs’bam%rml fhasn been found'-
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the previous offense must have been, committed.
not more than 8 years before. the cemmission
of any offense of which the accused is pregently
convicted and (4) the previous conviction must

have become “final,” through the contipletion of

the appellate rev1ew procwses required by law. ‘_

b Date’ of commwszon. ‘According to ‘the -
Manual, the date of. commission of the previous
conv1etlpn, not the date of conviction, - govérns.
the admissibility-.of the record of the previous
conviction,®. For purpose of illugtration, sup-
pose that the accused commits a. larceny -on
1 Aprﬂ 1964 and a robbery on 3 April 1964.
On 15 April 1964, he is convicted and sentenced
by a. specla.l court-martial for the larceny. The
. conviction is finally reviewed by .the general
court-martml convening authority on 20 April
1964. On 15 July 1964 the accused is convicted.

and sentenced for the robbery, the existence of ’

this offense not being known at the time of the

larceny trial."" The larceny’ ‘conviction is admle-_
sible as a previous- “conviction,” even though

the date ofwconviction for the larceny followed

the date of commission of the robbery.

~If the previous offense was comm1tted prior
to the date of commission, of any one of the
oﬂ:'enses for ‘which ‘he i ig currently being tried,
(and ‘the other rules are ‘met). but not previous,
to somie other offensee, it is ﬁtﬂl adrmpe),ble "

"e. Currént enlfiwr?tewt orobligation for devve’
ice. The  Manubl,-ambiguously; provides that-
the previous gonvittion: st rela,tentoia,nf ofd
fense committed  durings:the: curbént whiist
ment, Yoluntpry estansion of ggmmemm Hasolty
ob11gat1on for service.:d ’I‘hq@ommtmf le imryg

-‘Ib‘d ot LA H H 450

¢ Quaere: What remedy if .any, would wpeuqeﬂ lheyq &t; ,the ug_eo_,mlj‘\
tria) if it were established that the Government before his 1 trial for
Jareeny, knew of the Tohbery offenie? {1’ EE 3 LA T 1)

ie, tm
" United [States v.; Goib, p- USCMA 892,26 (MR 178 (19 AR b

hetter preetice wnu]d require B limitins natr 91;1011 {‘Iu %gg%[

that' the: previous- offense éould he consfdered o lsf Wi

the - pgrtiouler, charge: whose gommission; date. it Dmeaed\thﬂi
Statez v Green 9 USCMA BBE, 286 CMR 335 (1953) e ““ 5
E]

» MM, 1051, para. 76b(2}. [Emphesis’ supplied.]
» United States v. Johnson, § USCMA 820, 20 OMR 8d (1055) /T
"’Supm, ‘note 9 ; MCM 1061, para. 755(2)

1WMOM,. 1961, paras '1eb(z) PRI E S A
wibid. . I L N s
’“.mcm 1,951,, pors. 'rsb(z) pltins‘ ueMy, A:-h um ot

S

et

1 uom ,11351 PYREN N T B '
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‘In dﬁch i cale’ subjedt 8™

2 Usc\uA s6b, 10 OMR. 61 (wﬁa{q('

Appeals hes intetpreted.this provision to-mean -
that ;the previous conviction .is .admisaible only

if, it oceyrred during:-the voluntary extension
of t}l@,.@nhqtmgntamd the, trial ;at which it is
offerediv.fox.anefiente spmmitted. during the
samg-extensign.of.eplisiments, In other words,
a fivoluntary, exieusion je.treated a8 4 new
“eurgen meﬁﬁ

wbpigntyodf: the. Drevious -offense.

were comibted duging Sheybreeading., yegular -

enlistment, it wonld be mﬁdmiﬂﬁible An.time of
war enlistments are extends “mvolu;qtarlly

e Heglire-

ments ot altnissivility; the’ canvicﬁo&a Woldt be”

admissiblé because it rélates to’d Previgus of-
fense comitted durmd a' current' %listm

éfft 10
Absént ‘objection; it i3 presuﬁféd‘tﬁdt*‘lﬁ-né prévi-
ous convit:tion ‘was corﬂmltted vﬂ‘thih.tﬁe cur-.

d Dunng the 3 years pfrecedmg the ‘commis-
sion of any instant offense. “In edmiputing ‘the -
8-yéar period, peﬁbds of una.uthorized absence

as shown by the ﬂridm.g's in the case or.by the

evidence of prev1ous conv1ct10ns should be ex-

clided.”®

o

e thhty 0 .pfremous cbnmctwn To be A’

previous,. “conmtmn -the .appellate review of i
us *tr'ial ‘must. Have been’ completed.’®
If, sufficient tite: haeueiepsed between the trial*

the: prev' '

for the first yffense i fhie trial of the second;

FIES

a. rebu ﬂ§‘J$Mmetion exigts that the re-

quis @‘bmm doipleted,! but where
the 8 teagwmgwr‘fte to sueh a presumption do”

bt %ﬁ”’fﬂﬁﬁ’ U84 ebures, neither does the pre. .
sﬁthi&ﬁfé' "

l, ﬁm«wtous ‘gonviction is proved by

uw

-.'_-_ il feres sk

W 2 A

,gn;phe time lapse. between trials

Hoiab umption to that- effect.
Q. ‘,‘W!"\”hw ‘fﬂ ifi‘ JJ' ? o

gy m.;.a*a&:mw.&lawuetmtm ‘Case :
%ﬁm s.m Anderson, 2 USCMA 606

JRele RN TR riw ¢MR ;_04(1953)
. "!

BRSO et

1% the result of the prior.
Wbﬁlﬂy“_by an authenticated ex-:
'3 "service record.t® These
' ) o rule, expressly show the
compe thena.ppellate review: process, but-

. ﬂ&&@m ,J.,Eahquary 1952, the proeeeutor_‘
Jdnttrofiugatl {n evidente the accused’s service rec-
ord: pvhlch .showed.that a special court-martial
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sentence including a bad-conduct. digcharge
had been promulgated on 26 December. 1951 :in
the initial court-martial order. - t .
Opinion: ‘The presumption of finality did not

exist because the casé noitnally could not be

reviewed by a board of review within 86'days -

after the date of the promulgating order. Ab- -

sent any other proof that the prior record of
trial was finally reviewed, 'the-=eﬂdence’f'bfffthe

prior “conviction” was inadniissible. - R
3. Collateral attack, A previous conviction,

where appellate review hag begn completed “and

all action. taken pursnant to .such proceedings -

- . +8hall be binding upon all ,.. , courts. ,.. ” 11"

Thus the accused should not; be allowed to relifi- -
gate the merits of his previous convietion, al. -

though he should he permitted. to offer matter.
tending to diminish the apparent gravity of the
previous offense.!® A different question iy posed,
‘however, with respect to attacking the jurisdic-

tion of the court-martial which convicted  the- '

accused at the firs trial. At least one service,.

¥ Where a punitive discharge is approved ‘by the convening: au-
thority, the record of trial must be referred io & board of review
for an appellate Teview. Arts. 86(b}, 86(b), UCMJ; if no such
discharge’ is “adiudged by special .or-summary court-martiagl, the
records of trial need be reviewed only by a local jidge advooate or
law apectalist. Art. 65 (c), 'UCMJ. The' litter -procedure-hormally -
takés o more then a day :at the most, In’ the ‘Army, begause pf .
regulations forbidding the use of court repotters at speeinl courta-
martlal, these tribunali’éannot:adjudge s Bad - eonduet discharge,
fea. chapter VIII, supre, at.usc: I, para. BEEN e
- WAt 78, UCMJ, which also states the éxceptions of Arts. 73,
M, UCHFE. Where. finslkeview: ‘of sonvictlona by ‘inférlor tourte-
martial. (not- fnvolying a bad _gonduct. Aischarge) has begn -Begoms
plished, “brobebly tha only: remaody availabls' ta’ correct an improper
cozivfotion’ (rather (than - one vold for lack ‘ot jurladiction), is to -
utilize . the procedures ‘for;.dorreotion of ‘militiry records.: See ‘10,
uUse “_1.551}'0‘1532._ 4.,‘,!, ,;..“‘_» [P i T ST T

ILACM- 8+0700, Qranmpre,. 17 OMR 740 (1060, . | o

oot ot (The Tudge Advousia.Conerpl.of, te Avmy, JAGH
196078446, B9 ‘. Jul 1068 Qhupbre Abouddad/ m‘s- preously' convieted
at. a-.-amww°9'!mﬂ%h‘5k»—'ﬂsbJﬂ%@!ﬂwmfsontamt:ocm,Atmthe :

LIt L

instant tridl;” (dulnig tha.sentencipe.: iroseadinga) lils connesl obs |
jeota, to the .wnﬂﬁilﬁ\fﬁmﬁmmﬁm&?ﬂfmg}ﬁ ;ﬁ&e-h_*nla” m!uﬁ'da" g

! Hstnedes;,
i

that the defense by, pdpynsg) apythy
o FRER B0

therefor?..See OM. 409881 Qlon

 Uniuoa St T st

Ny

. PR
Note_that this. objsstionalile mmmmwnmwmm@m

in a sample instruction in DA Bam:20a9, heluaw. @ Mognts (LBR);
at app. XXXIIT, T et awd ol apRied s s
= MOM, 1951, para., 1270 sattion; - THay!
separate, and not myltiplicioys or baged .on. the
tion, NGM.81.00838; “Midica, £ Janigy ,P(q_iup‘qﬁ
* MOM, 1981, para.; 1270, peg jgpg B n9, anigs v Bix. 0
10586, 28 Bep 1054, 14 Péd,” Rég: 8208, Addendy WO, 1981
(Jen 89). . . T S
2 Osbervitpe b s Of ity chay Nava Yosh hFVISRREL Tiud
on & miseanseptlon” ol ite. effeqt,. United,, States -y;, Bomard B0
R o iy % soteaty: | :mi; tes oy, Bomartens 10
®.quprh. note 2B Lo - e

ous offenses must be

R TR i

ot
" understands iBils*het
. Plesgf guiltgisny s

in an - advisory "opiniori; “has ‘stated that such
action is permigsible;* i R

4. Effect of previous convietion. The previous.
discussion was concerned with the admissibility,
as distinguished from the efect of a previous
conviction. Once admitted, the conviction may
properly be considered by ‘the court-martial as
a factor influencing its judgment in arriving‘at’
an’ appropriate sentence. ‘In this respect, how-"
ever, the'Mdnual is in error ‘(if-used as an in-
struetion-to the cou#t mémbers) when it sug-
gagts that maximum punishrent wiil “normally
. . I'be reserved for an dffense ;' after convie-
tion:of ‘which tHere s ‘Yéceived . . evidence of -
previolis convietions of‘similaridr greitér grav-
ity Thig ‘statemsnt’ has beéen’ condemned as-
beilig'tod brdad &' géneralization for the law of- _
ficer to wubmit: 46 thé ‘members 'of the court:

I L o

' A,n@there.ffectof a Previous -conviction is to

ingrease the legal.limit of authorized punish. .
ment in certain cases, Thus, where a conviction
does not authorize the imposition of a punitive
discharge, proof of two Or more previous Con-
victions will permit the accused to be sentenced
to'd bad conduct discharge, forfeiture of all pay
and allowances, and 3 ‘months confinement at
hard, labor” (if no’ greate¥ confinement is su..
thotlzed) ;2 similarly, if a dishonorable dis-
charge is not authorized for: ‘the . offense of
which the aceused was cconvicted;-then proof of .
three. or more: convictions during the 1 year
preceding ‘the commission of ‘any -offense ‘ of :
which the accused was convicted ‘at, the Bubge-
quent trial will permit the- acctised ' to ‘Be- sen-
tenced to the greater punishment of dishonor-
able discharge, forfeiture of all pay and allow-
ances, «nd confinement at hatd labor for 1 year
(£, no, greater’ confingment.. .- authorized)
' re:previousicanvigtions may thus raise the
Sk EILhe SHAHOAIEHOr 60 Dunishments, the
aﬁgg@wmkm%mfjbfﬂi’%@dicgte that the accused

) 'al‘ R

sefore being convictéd on a

oo

e 00w L o e L
k0 inerease the, authorized punishment, how-
gver: Fles different than those governing the

Adileaibility: of the: previous: conivietion frito
evl@8ie€ abbly The very language of Executive
Order Number .10566% requires that the date

AGO" 10004 *




of conviction (not commission) for the previous -
offense precede the date-of ‘commission: of the::
instant offense.?®. The, language. of; the. original
table B of paragraph,127e of the Manusk: (dedls, ;
ing with, maximumauthorized nunishments)s:
does notf contain, such an,erpreqs: Jimitation, ag:
does Executive,Qnder. Numbeyn1056p. . Nevers.:
theless, itihas been. hel d #:that a gimilagslimifer .
tion should applw sjpcq the@ppare«nt pum)obe ofm

1.‘ General After the prcisecutlon has pre- .
gented the personal -data. concerning the-ac-.
- cused; and evidence of any previous convictions, -
the defense may present: matter in extenuation -
and mitigation:®®. The burden of the defense is-
somewhat lessened at this stage by the fact that
the court may relax the rules of evidence in the
favor of the defense, permitting the substitu--
tion of certificates; affidavits and other reliable .
hearsay: documents in the place of testimony.*

9, “Extenuation® and Mitlgation »32 Thig dis-
tinction between these two ‘terms is not too
clear, but the Manual makes it evident that
once convicted on a contested chse,® the accuised
may not relitigate the- question of his guilt or
innocence;, at. this’ latter stage of the proceed-

A -‘("3‘.\_!.,'-..? SEER . B

2 CM 884022 Ebkept( IQ}QM.WBH (1!?543.«
2 Supra note 22. .

| WACM 8-2469, O shahai-,;‘ex@ﬂm*s‘g ¢1687)9+
B MCM, 1961, para‘ Qﬁq\(l) r“sh'g vﬁ;)si“ﬁ'fy“*_ﬁ

9 Ibid, Note that the Manual does not simi arly favor §'che Progedus
tion. Quakre: In an out.ofscourt- hearing the prosecutor. objéets to:

gtat H . Phag E°

enu{gr

the admissibility of defense affidavit of Captgin
cused’s military performance hea Heen aupe‘rloi*
support of his objestlon offers an hﬁlﬁ&%ﬁa%@g

therafor? :

8 MOM, 1851, para. 750(8)

u MOM,. 1061, para., TEo (4). IRERRE AR .

# Whers ,accused has been convieted,on a plea tw
change hiu pIen aff any t.ime durlng %he trlll] Sejdgw %tﬁ %ﬁ
o TR .

Ll Unitud Statel v. Tobit.a 8 USCMA 267 12 CMR 23 (1953) ‘

® ACH 16058, Sexion, 28 CMR 756 (1058). )

8. MOM, 1851, para: TAd(8): Bee ch. XVIIL supra; st IV pm-a‘h“

= NCM- 63-01642," Antirews, 27 CMR 848 '(1908). After:s: AHAIRE' ’
of ‘wuilty of % ¢harge of Hmtder,: during the sent.\mclnz p'\*o
the lsave af! shnlt’y wrall firat raised: hy +the deense Lo

= MOM; 1961," paiie:: 67d: : o

% Uiited States v. Mamaluy, 10 UBOMA 102, 27 CMR m (195 i
| oM 40‘459‘%{01“885@" 80 OMR4ES (1930) pab “den., 80 GMR 4 .

umem. 19815 pata ua;z and APy Bl pp 5204521 o

42 Supra note B4.. : ) e

 United: Stntes v Ford 12 UECMA 31, 30 OMR ‘31 (1980) But
ncousedis;ntateuhnb»ahh ln>ap nﬁpro‘priate ohige, histify & new tHal
a8 distinguishad from beina used. to “attack %o ! lesal nulﬂQieney 6;(
the prosecution. evidence. Wnithds States' vi FHoYd; ewpr.

AGO:10004: £

‘595 v:-m‘ i nm?.u mﬁ«r&i&kw
i n’ﬁ'@?ﬂwnniﬁ ; P i

the roriginal section B ‘was to-authorize -addi-:
tional-pupishment for:the accused who was un--
dblgto-reform: Further, :to beiable to reform,
thesdocused must have-had the benefit of convie-
tiopnand pupishment,.. If efter this experience.
he:thenreommits -another offense for which. he
is: punlshed :both-of these:previous convictions
williporamt ﬂm@re&ée&lﬁ&mshm‘mb undei* section
Biamm@brialaﬂbn:a&ﬁhﬂnd roffengagt > X

1ngs 'he i limited to matt'ers téh‘di*ﬁﬁ* to: redu065 -

the sevenj;y of the sentence, Th,us, quw»a‘,s propar
during the’ sentencmg stage of qxt@gl for'rapg

for the law officer to refuse to alfpw the acensed

to testify he did not use force.s” Onthe other
hand, if the law officer initially errsin allowing

the accused to relitigate the merits o‘f“the case,
thus prompting a member of the. court, to ask "
for reconsideration’ of the entire trial; the law
officer must thén accede and allow the’ coutts
martial to reconsider ‘its: verdict, as well ag:to
call ‘what witnesses it desjres.*> This is because -
the members of the courtsmartial may recons
gsider any finding before the announcement of -
the sentence.® . Alsoy thesquestion of sanity®*-or:

jurisdiction®® of the Qg}urt may: be raised at a.ny.

time. s, i el o
-8 p@dmnssiblermattq 5.1
ﬁ;

AFD H;t.;‘

& @ be mﬂuenced by
Glicies: ."f‘i‘edﬁ‘%s in the process:of
4 %ﬁ'fﬂ? 640 Thitlyia law officer’ may
Titibciiude’ ddibnise’ evidence of the sen-
wmﬂiwlxhy pocuged’s accomplice at & pre-
yefore %amthw 'coummartlal 40

"’ﬂ}g ﬁ;cli:l,ised a. Genera.l The
m:us\g indicate that the accused :

R ag.&esti,fy,gr make an unswom state-
mo‘n’d}f uch, itestimony,” ina contested case,*"
'ﬂﬁﬁ%‘ dleptibe” aceused’s guilt, npr can it be
coﬁsldﬁred fer: such+purpose: on &ppellate- Pen
view Ok the other hatid, any. admissions made
dt this stage cannot subsequently be used
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against the accused-at a rehearing on the mer-
its, because it is-desirable.to ‘encourage—not
deter—-the free flow.of information from the
accused--to the court members, in -order that:
they* may better adjudge an approprmte sen»
tence LU

b Swom statement L1ke hls itQStlmOIly on -

the merits, this. sworn statement of theraccused:
is subject to cross-examination.** It constitutes

ev1dence, and. thus. properly J,s the sub;ectq Qﬁ 5

argument. A failure to testify should not be
congidered adversely by the court, members. A

e, Unswom statement Thls statement ac-i':

cording to the Manial, may be made by cither -

or both, accused and counsel, and may be pre-,:
sented orally or in wr:tmg 7 It is not’ eyi- .
dehce,‘% a.nd thus should not be the subject of .
argument 49 0r1g1nally, the unsworn sta.tement, ,
was part of the, ﬁna] argument. on the merits R
probably bemg a.holdover from the days ‘when,,
an ;accused was.incompetent to testify.®t The ;
195],‘_Ma_nua,1, for. the first time, provided for-
the formal-nresentation of matters in extenuas :
tion ;affer: the,verdict; but it maintained the .
pmvismn,,authomzmg an unsWorn statement ‘

which today has some:utility as a device for-the- :

court to assess.the character of the accused.’s

‘Sinte the accused is advised that he may not
be “crossiexamined on hls unsworn statement
questlons ‘by the court members, even W1thout= '

the answers ‘thereto from the accused,’ may be’

held error to sufficiently prejudice the ‘accused:

on the''sentence." The ‘prosecutor, - however,

miy rebut the unsworn statement by competent: :

ev1dence G4

~.'The Manual does’ provide that the unsworn
statement “should not include what is properly
argument. .., .”” 85 The: prohlbltion appears: par-
ticularly Justlﬂed when applied 'to the situation

where ‘the'aecused’s ‘counsel makes: the state-

meht' onithe: accusstl’s: behalf: In such & cagé -

it .could: bécome *difficult to determine what is.
the heeused's: stdtement and what is counsel’s,

Thig «ould-allow, improperly, the counsel to -

make & statement of fact—not subjeet to cross-
examination—that might appear to- be.ofhis
exelusive knowledge and thus likely to 'be ‘given
more Weight by the court. members,.® It might

algo. lead to an imputation of 1nadequate repre-

senta.tlon because the damaging. statement-,.‘
might. be attributed to counsel, rather than toﬂ_

the accused &7

Section III PARAGRAPH 75& PROSECUTION REBUTTAL

Unless the conv1ct10n ‘waB based on the accused's plea of guilty, the

prosecution may only present evidence to rebut those matters. offered in.

‘;_,ecompetent ev1dence 58

SETRT
$e g A G
Neitheg; the; ;Mﬁnﬂﬁl jnog the ‘Code. .containg .,
provision: for ar mmntjonuthe quantim.of. the.
—r—re—te—pe s i ttww; ‘hu ) o f riand e #

“United Bratps mrﬂﬂmﬁwﬁwlmmtwl%iwJ(-mnmm w
© MCM, 1961, app..8a. phisb2es2l; s Méxrusl- doaa not elsewhere

expressly Dfovida forysuah, & T d
cation from pira. 184 (“UW %%a t)
1t -oould: béargied -thit -néNAUEH @mﬂu m 3
plegded quilty, - ... St H
MO, 191, a5, b, e 61 BT wid 'Qef’ws% ai
1MOM, 1051, pots. T50(2). i )ssﬂunmjumﬂaﬁ @y
s Ihig, D T
. W5t teea DA" ‘.'Pam ZT—D' 'ﬁﬁe Lhw 81;%2;{ Q&?&Qﬁxﬁ WW
“EWinthro, Military Law antl Prégadents | (adda.sireg

® Thig Hight was fivst provided by ¢ n ,
smt'hmql B chmmitiod 1518 Us.0 ihg ol °¥,‘Hﬂgg§§$ ‘wﬁm”

= 0pmpare] Unitdd States v, Ftivare; -uém notgdd, raciabisaog

5 Inited States v, King, 12’ USCMA 71 30 CHR i O &‘19’602{(
AMONE 198, i:m fwé(z}* e eds T AR A

fabdd. L S

28,

iy An

dair

mitlgatlon by the: defense:®® In’ the process, the prosecution- must produce

‘ Section IV_ ARGU‘_MENTS ON SENTENGE

sentence Although »the M:a.nu:a,li does fstate *that 1

the unsworn statement of ‘the accused, should

not contain argument; s this ”fj&'ovision has been

(gt to breyefit £ HRAI Giiniiration by the de.,
Se o eﬁridérrceﬁ’felﬁtiw 'to an appropriate-'
¢ a0tk S, S0 Gl -a"‘-ﬂg-]\ﬂ )q,JJ £y iy Jedt

COARLY WAl By an

}?Wmnmmmvnreqnmpnvjotlon eounael miuhtmtau:

gtore. the.money to the vietim.”

defsnao - oounsel

use thé first person whan: .mukins &0 UNBWOLT
AL AR behy mellmi?e 2o
oD *\% "“ 9 Lﬁl‘dy e GMR a7 (1954)1 Defenne nounsel
HM wiﬁtouﬁﬁm“g «Alapptiified, with the; serviee. und shnuld be
f{gn [ W $\du6t djsoharge ]
ii‘ TR

J-Tﬁd o{ 'Unitad Stntea ¥i Andawon‘ B

Yoql 08yiara. 7hn
Mﬁf R ;01' (1937 ). P T -
s Stjvsts. auprae.. note M e b el A
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‘i‘ anh Rt i;qucmrue counsél himself, has ..
‘,ﬂqum May . the law:offlesy properly rgquire.




sentence, such:procedurs: bmng*conscnant ‘with
civiian-praétice 5 :Bincesd dourt-martial iy an
adversery proceedingyif the defense is: allowed
to argue'the: quaﬁtum{fczﬂasentence, then the-trial
counsel should bepérmitted:to:do likewise:®? In
g0 arguing;:the trial'founsel represents the
United :States, iand-noet: the convening author-
ity." Thus, as'longias the. prosecutor ‘Fefrains
from menmiommg extransous command. policies
or regulations® or- provisions ‘of the Manual®
which " 1mprfoper1y {nfluence®. the members’
judgment -on' the: dentence, ‘he ‘may ‘properly
argue hiz oWwn views axto the apprOprmte dlS-
positmn 0f the: accused OTH e T

The g:eneral pr1nc1ples of law apply.}ng to
arguments on t}le ﬁndmgs““_ pply a.lso to argu-

1. General Before thelr t1me for argument,
it is: thé pra.ct1ce'” for the law ofﬂcer to conduct
an -out-of-court hea.ring’“ at. which tlm t,he
pertinent mstructmns on sentencmg. pmi)cc-
dures ‘and  maximum aut thorized put eiHj:fs
are ;letermmed Because the- cou;rt
longer. hav¢ Aceess to- th" !
structions mustbe ﬂi
the mqmbers'

Kbl e
%r=@&“

oy ‘i%.ﬁ]

o Urited Stdtes’v. 01aan R Usﬁﬁ’j‘ﬁzk' )
aleo MCM,’” 3051, para.: 63 fom it of
cnntermona g

o Up if,ed Stntes v Olson.

a“ Unlté& Stated v, Olebn; |

¢ TInjted States. A Estrade, .7 USCM ég R OME S8

® Upited States v. Davie, 8 UBCﬁA 25 oA CMR 848 |

o Bee ch. I, jeupra, - ,u.w

vt See United: Btates 'v. Gummings, o e
(1058)-4 hut evént 17’ /theé prodecltor, “apenkdfor;
not iitge IMproper, cq Idemticn ., the’
States V. Nam:?\?m gnff}:;? ote 87,

0 Gopli ol DEVHIT, Fetiiaii i 1010,

@ United States v; King,.12:US MA 11. B

10 Uni::d ‘S;(Zm v. Williams, ? CMA zoqs

T gL CMEADUB A Abhigy] 21" OMR: 805 (1988}

. Boese, 1§{USGMA 18}y 82 CMR 181, (19622 4. tnta,l. uggggg
cial: court urgued the the- pertinent ‘rovigion of. ﬂ) &:
parn. Théta) < dilk not, Apply 4o onty-dn’ Hiverage' hdldteﬁ‘i ‘Jv’

™ So§ gualre; potecdl 1 bgt»sge “the [gontrery, nolusion.in il
lent artlplei. Chilggat, , P're / enomg %%ﬁ ‘ .
Mil, L Revi? Pak 10 il L4 ' by

T DA Pam 27 ffiban (1988 DAY L
_n The' M;T\uuljgltfgg% ‘Y Etg%m’ ion an uuﬁ fa seoud 't
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trigl;em alﬁhoumﬁfthmm&uﬁww iduring ar-+:
gurherttion. thedmingadinill notieoverperial-
ized for-his““fightini! s Smithnse!’ 10 dounter->
ing improper: defertés Mrgrmienttiwith "squally -

improper matter.? Trdrgaing! the Taw, both
parties are botnd hmthe!mviwﬁ@liy. dsiﬂﬁnmined

instructions.on‘the setitelie’ o s
law: officer, the law otieér-tule i
rect a cotnsel’s Impropel‘)af" i
The: 1presenté practme i )
coutisel the' spéniig,” and tff‘ Bigoithit
ing’ argljmént”*"The Cogrt of Mittivg

has 't 9‘6“ ""'y‘éf,(]’p"éfésed on’
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sentence, .although this is not recommended as a
substitute for complete instructions by the law. -
officer,® This work sheat, as with other ma-
terials.. considered- by. the .members, must. .be
appended to the record of trial, It may not be
examined by the law. officer. prior to the . an-
nouncement .of the sentence.’s .

"3, Factors to. be considered. It has been the:
practice of some law officers to advise the court
members of some factors they should. consider:
in adjudging the sentence.** These instruetions .
are not.. mandatory and some. were based upen :
polJ,cy statements in the Manual, most of which
have been condemned by the. Court of Mllitarx
Appeals hecause’ they strees un1form1ty of sen- .
tences, rather than the appropriate punishment :
for the particular offender before the court:®"

-In his enumeratlon of the factors wh1ch, -
the court mlght consnier the law. officer-
mentioned the. value of the property stolen, .

- any ag‘gravatmg circumstances which were."\'_j" )
,shown by the record and the mitigating
and, extenuatmg ev1dence produced by the =
.accused, mcludmg his background, his ed-
‘ucation,; his. early training, the character
of his service, and the fact that he had
“entered a plea of guilty. which save the L
Governmerit considerable time and ex-
pense, It was. when his 1nstruct10ns left .
the conﬁnes of the record that the law of-
ficer’s. charge became. _doubtful, confuemg,‘
and, for the most part of no. value to the
cou;rt. We quote the questlonable part of
_the charge he gave: - N

Among .other faetors, the penaltlea o

whl.ch are: adjudged in other cases for

o aimilpr oﬁeqaes;.,wwh wdue regard to .
. the;naburezahd: ‘serigusness.of the gir- ..
_ cums;tanbceséatt%ndmg each and in the ‘
. partichléy ¢dy )
- he: relat:velyﬁﬁhdcﬁom 6 '
.armed forces: qumg%{?q W

_to meet the. ne g

oepl WUy
(I)!é)i n'mq lﬂi‘.[ NJM i
Wit AT oou imepie IR dn sl
"‘United States v. Caid, 12 USGMA S48 BMR 46t lgopi. vy’ .,
partles had ‘Ggréed that the' dertdhes 'workn dledt Bho‘uldlﬁmtme“ .

part of the prenidents instructions_to- thie: apeci&li‘ﬂfmvﬂ A
“'United Statea v. 'Lindar, difra notec LI Qb S "’("*(ﬁ "!M‘dJm
i ,: N b3
x}?}?ﬁ% s g sample {netluctfon !’n; P‘m‘n 'if-»lbhé‘i‘%‘ﬂ‘mmgﬁ

» Unlted Stateﬂ v. 02 'h‘( &h}i’“ﬁa p"tﬂ" atrl
105-107. Aodgrd; United States v. Brepnan 1 Uecrpga ﬁﬁn ,
CMR'183 (1089 ) Unftec'l States v. Fiskor, 18" UNCMA R o
186 (1950}, e

) 'mluy 16 USCM:
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+ sentences more severe:than those nor- .
mally . adjudged for similar offenses- -
‘may he necessary, Courts will however -

- ,—¥ou in: this instance: will-—exercige :

: their own discretion and  will not ad- -

" judge a sentence which: you consider

. eXcessive upon.the expectations that,, . .

~-~the Rev1ew1ng Authority will reduce
. .:it.a8 a-:mitigating capacity. Imposition
“/hycourts: of. inadequate sentences upon:
- -persons in the military convicted of
- crimes which are punishable by civil
- courts, - tends to brmg the. m1htary
“forces into' disrepute ag ‘lacking in re--
_'8pect'for the ci‘iminal laws of the com-
rhuhity whéréin the court i S1tt1ng

248

"I‘he quoted mstructlons here in quest;on
ﬁnd th?u' root in aragraph T6a of the_
l%nua ¥ér Coui‘ts-lefartlal "United States, =
1951 and if they have any value—whlch_
We doubt’ it would only be under unusual .

c1f-3hmetancea or to suhsequent rewewmg o

a thor1t1ee who have some opportunity’ to
'seek out mformatlon on umformlty .In
the‘., Yegent cas of United States v. Cum-
‘mins, 9. USCMA 669, 26 CMR 449, trial’
couneel in arguing 'to the court, founded *

hlS ar ument on the pr1nc1p1ee enunclated '
by the law office in this instance. In that o

case, we held that it was legitimate argu-
‘ment'to mention the factors included in
this' charge ‘and’ that the accused was not -
prejudiced thereby. That is'not authority -
for the proposition that the law officer may
use the same ingredients in charging the

court, but it does suggest they are not.so. ..

1nﬂammatory or so unfair that prej udice
is present merely because: the court mem- .
bers'are 1nformed of thelr existence

We, are, mlpgy{yl ?;fqéhye falwt, that the .

: ,:Jcount;-m ntl gl
iﬁg‘é tid ”sé’nt‘

i e’rS"’bb be eonsid- " -

_ gt e pnropriatenese of
i ﬁwqggﬁi ‘However, we be-
o fozp. uaed,by‘;this-laﬁw

*{%npnae‘t tral ‘tonfusing; -and of “"

‘tlmeonmmartial members, - ..
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ul’ %ﬁditaﬂ they should. not be:




Ithas -long been the'rule of law that the -
sentences in' other:eases cannot be:given to. >
- court-martial ‘menibers -for. comparative
purposes.:  Aside: from keeping ‘the court -
from - becoming:iinvolved : in: collateral is-
sues;thati prineiple is founded on the hy-
- pothesig thatr@accused ‘persons are not ro-
bots:tobe senténced: by fixed formulae but:
" rather;they are offendergiwho’should be
“given. mdividualﬂzed conslderatlon on pun- '
ishment ‘ : : .
wi "'* U o #
Bjr way of further disgussion, it is to be
noted this. court-martml was. told in sub-
stance’ that if it found special eircum-’
stances ‘to' meet the needs of local condl-”"
'tions sentehces more gevere than those
'normally a.dJ udg‘ed for simllar oﬁ’ensesj_
-might be necessary. What we have pre- -
viously stated applies with ‘equal force to‘ .
this factor but, in addition, the specml cir-
cumstances are not identified. . In otherv
words, the.colirt was left on its own $o.esti- . .
mate whether, because of some local prob- .-
Jem oriother; gdditional pumshment should’: i
be dgalt this accused: That leaves the,xeouiit i
largely ungmded in-a Crlti&all aren: Morai- 1
over, néither the accused the law oﬂ‘ic

nor Feviewing 'géftitﬁo‘ltlét
s‘%m awnv

if the déntentd ot the’ é
relevant’ B ctore "T?li_s.fv 35’*
interided’ éﬂﬁlméﬂbﬁi m M mmm 'i "
of the Mah‘ual k‘up 8 i, AT am q
There J.S nq teal, vaqu},;n AR L
erahtwsto courts-martl, ’f[,‘ hould-gn
.erate on facts, and mstrqggpnﬁh&lgq Idak ',
tailored to_fit the.particular,regords.
viously,  the difficulty with: these: ,,i;}ﬂl;mc\yhﬁ;

tigns, is that they pose theorles gvghish.,gmﬂ ary

not supported by testimony. ‘and which 057 vl
erate ag g one-way street against the acr

cusedz}’I’hey have -an overtone‘of se%rit&r &
. , R : ..‘“ "Hf i)
Fhlds uu!

‘H\ P AR CE SRR A TR IE

Slask,: GMA 144, a’o OMR 4 (w61,
#n ntim,riéti Sl 78&(‘5)‘Jdlsappw¢ea United ltates ¥ ehmﬁ 4
aUPTE ,qpta; B8 }\(emﬂhpsig ;gunp]lgdn R TRV E RS s

® But,. qn 18- gay & txuctlon Mt . be logieal ;¢ Uni
Btates v.’ ke,, 11‘%;% 0! 28 CMR ‘983 (19807 ; eccord, Unite

Btates'v ‘B%aﬂf ﬁ(mwﬂﬁ mwmcu@ 381 <rﬂeors wWrharn don.:

vieton ddsed i'ﬁufl‘ AL pebult - GE ipnpinial adreement,. npt v
improper to’ re zlnsnuqt' n t‘ha the n'ullty plen mny eonstitute .
a step‘tnvﬁrd rdlf BiTFEdib: BT T

AGO: 10004 ¢ -

" videdby paragraph 76 df‘th

a»u m p}”mrh wa:th dlsapmoved in_‘ United Stnt«l .

-Iagaipst Bimvwhich: he cannot possibly re. -
ubtat!by\wﬁyfmasdmah]eu meang. In summa-~ -
- tion, nrolberhpmghmn@ ‘should be, deter- -
.mine gi tur d serious-;
negls ?}5 oﬁﬁmﬁf?ﬁ e ﬂ_ﬁﬁf ;n%e ch gia,?;lcté of the
“oftender, not ol 'q.p ,?‘M lfiot X
tlble of proof : Cot

: The a,rg'ume,ntsl W
strate that the _ingt

to be discarded and: mstﬁucb),d]n“m o:f ‘more
utility substituted thereforsAg! ”'_, endral -
_proposition, they may not'be, uhsgund, and.
“we have prevmusly conmd‘ei'e ‘ ﬂmﬁm that
:llght ‘but, ‘When beamed ata parble 0y cage o
in which the court-martial’ hight"tryito . -
apply" th'em, there is some. risk ‘the ‘court:.
may Veer away from its pnmhryftuékx of:
assessifﬁg aderitence appropriate to the per~' .
son “oft"thial Tt 'is ‘worth noting thetiwe
are dealing with imponderables which have
_no;, bearmg on findings of guilt, and it is.
‘:"~eoﬁceiva}blé fhat: subjectively: court-martml' :
'iefibefs 4 well ay civilian judges night
¢ pl‘eperlm ig‘fiavia 'gotne’ consideration .to the™ ..
%\mﬁédﬁw tmefitivhed, but objectively they
Lk pf lith 1;? moment and they should

P;lli Qljf’iir fiofiE 1.‘ .
W Velﬂao:pmion in Mammluy, the‘
fﬁé ok ’Mm ¥ Kppeals’ has. subsequently
mawpravedwﬁ iwhe following additional  pro-
WNB@%WMI! T6a.0f the Manual: (1)
de‘um ‘punishment -will be
feitid . ", after conviction of
B'rodgived ;. « evidence of previous
h‘ er g'reater gravity os

o Inasins dbself Justlffymg a sentenc.e of
" -[”rﬂ ) *5(5? Bt ot . T

Hilors aﬁd general adv1ce concet'mng'
Sphbt “punishment need 1ot be given
ﬁl%‘hoﬁg'h in certain cases where

geunanpf&thmgﬂh@mld be given-on request, But
apdqueeted to do so, the law officer
b 'g__j.n@ttm;lect into.the procged- -
Aleirbmbere’ congideration; collateral *-
egilations wTuch deal “Wwith the ad-"
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ministrative effect: of. a punishment once.ad-
judged, ‘rather” than with.the-legality. or the
appropriateness of the: sentence 1tseltf.“1., ETOAS"

However 3 collateral statute I'mght d1rectly
bear on. the approprlateness of a sentence In
such a cage, it would seem that the law officer—
if requested to do so—would be under the duty
to’ adv1se the | court members of :its -terms.

Umted States y. C’leckley” is not author1ty to -

the contrary There the. accused was, sentenéed'
to a d1ahonorable dlscharge, confinement,: and
partial forfeitures.. ‘A pertjnent statute,”“ the
effect of - which: the: 1eQur; members- Were, ap-

fined. under B dlshonorable {d1scha1‘ge On ap-
peal it was’ contended. that-the sentence. was
mcoﬁsletent ‘with: the 'inténti of -the;court mem-
bers {(who, apparentlsy ‘from: -appellate. argu-
ment must have been aWare of the statute) and

o ":‘.-'! g

“CJ'; United 1Bt.ateu.\f -Piiake, 11 USCMA 639, 20 CMR *50s
(1960) “t\l.lliﬁts s uiith Ihiﬂz\ative ngenclea de‘bﬁrtments end other
courta ahould not. ba, in:fected into the procquinss when the. .0 ly
purpose: they serve is to 'véad ' lncnnsistency into & perfectly” lennl
senteficd ! sad/nlsd Tnited States v A¥nibuster; 11 TUSCMALH986, 20
CMR Ay +(19807 ;, Astaf jl.tclte advocate, ‘nged. ot advise of :these
collateral mattérs) ; United States v. Pajak, A USCMA BBG 26 MR
502 (14607 (law " officer ‘on- guillty - plea nead not advise acouybd :of
effect of g collatoral -stétute) ; 3¢¢ glso CM 408268. ‘Lyocés, 32 GMR
819 (1962) (overruling CM 402751, Wulker, 28 CMR 575 (1960)):
The law officer’ prop‘erly ‘refused ‘ to: ‘mnmit evldence of : 7 {1} the
procedure Tor adminlstrative elinination of substahdurd petsonnel,
(2). pretrial \inyestigating : offlee;” acyepommgndation- against. p fen-

soo,-*s EMBCINE - (deszyy
2. usqug,sa, i98..OMR; 807 . (mm R Y S
" 10 1, 86386,

o B Um‘c’JJ Btien . 'Queninbbrdy, 18 USCMA’ 809, 3f CMR ‘195 ’

(1962) iﬁi’.(mm lnal dptyfto; Jnstrmot: on. the-authorized .punishment;

ﬁp{l by glving the lesnl galling of. tha most
3, »
severe ‘tﬁ’ bgfg dis h" t’ authbrized‘ l-fe is hot' required.” on hiw

o\'ﬁmi‘-@l"'ﬂ GmEts \! %@ Qtio,rlg on; -gvery, possible Dunishrhent Lhat.
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parently unaware, pro’ ided: ﬂori forfe1ture of all 4

eral’ caiurt-msrtiaj But see . United State; v, Quesinbe}ry. 1'2 USCMA R

IRl Em}awal

that therefore.the lighter part of the-sentence
only i (the -partial . forfeitures) :should be :ap-
proyed.. The -Court .of Military ‘Appeals; in a
well-reasoned -opinion, refused.to allow collat-
eral gtatutes to bind their judgment on.an other-
wise;legal: proceeding. - But the Court: did. not
answertanother. - question:. If .défense counsel
hadirgquested . that the law officer inform-the
membekiofitheseffact of-the statute; “wonld he
havaspnred: in refusing.such request? It is-the
authvrls opinien that the law officer: would be
required to so instruct. In doeing so, he would
assistthe members in arriving at their: mtended
sentei;eé Wl’é}'}liﬂ thebétng ot ‘

e B L
éi’l'xwf ; uﬂ?@ e s
ﬁ?ﬁtS’sOf.‘a unitlve dlscharge hOW—'

i ,?Sloflthe court are not presumed o' krow
the dw nd may not consult the Manual, they
ustibe ‘provided proper guidance by the law
oﬁiceim;(or ' pregident  of - the .:spedial - court-
mariﬁalr)“"ion Sentenclng procedures og

b, N mber of votes Probably because law
oﬂ'ieg;-s”routmely 80, mstruct t;here is no re-
porteﬂ cage expressly"’ requlr;ng the. law, of-
ficer, o, ;pstruct oh’ the number .of congurring
votes required by statute to; authorize the im-
pogition of a death: sentence or varymg lengths
of eon‘ﬂnement at hard labor."* Howevel, since
the’ Iegahty B thé pumshment“m affected’ by
such’ statute undoubtedly it WOuId 56 réversible
error to fail-to give stch ‘an’§

ristruct’.lofﬁ “simi-
larly, tHe' law“bﬂ‘fcér, sua spdh 3“-*'mu‘§t advise the
memBersdiﬂthe”é’*ﬁaﬂutbr rﬁgﬁfe@ néiit ol
by#ségi‘ef‘fv Ftdii "béﬂﬂdt;”"f o
dritiias JOSRWGG 8 L
s "ﬁfﬁ” f ja- {0k s, e

U85 @ S G5 VoTE ATt oii the hghtest
E%ﬁ% b

.ﬁﬁing‘ to vote on m-

ot the gum of
aithe. aentence

éﬁi‘ﬂﬂéﬁé” o his
irmoeence ot the accused e Smc
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is discretionary with the court members, they -
have the right to disagree, the law officer may
not indirectly indicate that they must agree on
a sentence by saying there is no such thmg as &}
“hung jury” on the sentence and no tlme hmrlsm

on lentence dq]xberatmn 1o e

d. Bvidence ' considered. As with thelr de-\
liberation. on -the findings, the 'members; el
restricted on their deliberation on' the' sentehﬁe '
to the evidence in the récord of trial.jo¢ " o0 viouno

€. Reconszdemtwn before formal arnnounce-
ment of ‘$enténce. The Manudl ‘rmplies ‘tﬂa*t aPﬂ
soon as the requisite number of members con ur__
on ‘& particular sentence;: *Bhat court wll« pén* !
and announce the séntence.’ b e
Manual statementicad therd'i¢inithe paragraph
dealing with thé vérdiet-=t¥at the !séntence nay" -
be- reconmdered “Hefére” thi8ame is formally -
announced in ope‘n court 1“"""S{'et thls prOcedure

wofﬁﬁqr dori

has: beeri approved, provided a majority of the -
meYiibérs ivbte sfor. reconsideration.’*’: The law:
offledr sneéed. s;not:i'so -adwse the icourt members-
unleaavr‘aqmstedhv ctiunsel todg so.1®

dogt et ‘%ﬁu i
CoU] 9, o not, a8 they are ‘affer.
; %?é " il "“ ‘h&ie ‘asdistatice
f’ ‘ Pl 'litenee ‘th
[ 31%?‘ L A ’éme e’pr&s
eneg’ "’bf m ' iy Hﬁ'lf@eré’cion

0

oft e ettt 4 Sel S PRbUMABIX presutition”
of prejudice to the acoused. 0" Nor can’the law

iflipeetly what he igrforhifiden: to do.
d1rectly 'I‘hus, when the members.open to for-

ma))y: annaynce the.seniengg, the, Jeyrioffigermmay

not. first: make, an «ex: patrie. ea;a.mmajuqm of:the:.:
sentence \work.sheet. filled out:by-theicourt: for
the:purpese of giving - instructionsstb: redaliba‘rp
ate wheén' the members have made:an fen;roi’ in-.
the' WOrdmg' of the'sentence, 11 - w

. . : . UL I T

aa -_.“,_“:

Rl

Secﬁon VI PARAG’RAPH ‘76c, MCM 1951 ANNOUNCEMENT oF SENTENCE

1. General. Unless the members have voted
to reconsuder, the first sentence arnved at will

1 Uniteli States v, Jonea, 14 USCMA 177 33 CMR 386 (1963).
The sample instruétion, found n ACM’ 14466, Blasr, 24 CMR 868
(1951), was held to be prejudieially: stvonecus begause in effect it ,
coerced the *“jury into rendaring [y cumpromise verdict.” United
States: v. Jhnes, supra,- .. - A i o

b But B t.OM 1961 pam ‘Mb(z). Wh!"’h provi Bl lt a t‘he
duty “of ehd e?: oiribéd bo vote !oi‘ 'd “propiéF ¥ehitinge foitithe" faiine’
or offenses-of which bhe acoused; hisg;Hdon! Rotngontity foi . [Bmy
phasis nupp’ﬂeﬂ] One bogrd of -review. Intq preting this phfﬁse,
has gone as for ae o’ h‘ol; Yinprofert the” stgum ﬁe-fwﬁ‘wﬂ Boanedl*

who urged:the: mepthers, -In- krvlyligiakithdl m %mwomwp
doug

the evidence presented on, the: ehai' £ Whivh s
CM 400844, Abmer, 27  CMR Ho5"* ‘f g8as il BRI L ik
Inpdithatasiibey

103, MOM, . 1851, ' pata.T8c: .“.A;anngrq‘(aﬁitvhgﬁe
tence, the president will announoe ] te i
144 MOM, 19§1 ‘pare. mta). na? 5:1} )Wfﬂ?&oﬂ’%mwfﬂ
apra. e tﬁ:% A= anog
ui OM 408487, Smilk, 32 CMR HBZ 11962 L
0 OM  Stevenson, supra note 7. ) ) il !““ ?”1}#!]1'19“13
W UOMI, ATt 80, 0 - s o o mdu[‘ o7 - oL Pfy
1¢ United Btates v. Allbee. 5 USCMA 448 18 C Eﬁl‘!ﬁ EDBBN“UK
1L United Btates v, Linder, § USCMA’ 008, “do ¥ dbd: AR
uk Althopugh the Manual, at-para, _'mlq(d.}”quthoﬂqqd tt:ﬂjqqggﬂ- 11
make & bris! gtatement of the regéona for he ‘gentande’ Jl.\gg
me#; in a éorourfing' opinloit In United’ Btntun i, Héhuith b 1
120, 2% CMR 388 (1967), copeluded that qugh . p;o?{ll?p'l imm]‘llm
on the nepessary. pecrecy of the members’ delih-ratlo
1i Exeobt 8 mahdatory: onét UCMJ“'A’HE\ 108, IIS(LH 1By Ve
114 MCM, 1851,: ppra. 760, . - ! v s it
b4 USCMA 12, 15. CMR 127" (1384) . The. momi:m hnd - ad\m
jouriied; bk (not .yet dispévaed. | Bee® dliuxculﬂeb‘péh “Whidd' Disdt ¥
Court-Martial qupma \mg}ts Ofﬂejp. X ‘haﬂia preseq.ted to. i?ﬁ?i‘j

Judue Advocnte General o0l, ‘U.8.- rmy (1002)
10 Supratgte” 13454135t A raey Gen W SneL TR TSR
ui.gy,, nited State 1 haong, 4 USGMA c_u, A5 CM 101 (19 M
sso United States'v. ik Eblsin, Ho'u %‘}'ﬁ‘s‘ " 97 CMR Bo (1000) -

AGO 16004

. !}Tl@ﬂ‘

be then announced in open court. The reahons
prompting the senfence Sh?“!d;‘mt be steted_ us,

2.'Recongideration: of ‘sentence.'The members
may reconisider any seﬁtehﬁé s with & view -
towatds rédicifg’it' =4t any time before ade
journment. : According to-the Manual, the court:
even may reconsider the sentence at any time:
before the autfenticated: ¥scord of trial has
been: transmitted-ta the; sconvening authority ;¥
however, thy 'rd'wia’lmﬂqfﬂbhe Court .of Military -
Appeal ’fin: {m},(zéﬂ‘ﬁ%”tés . Robingon, 1*¢ chits "
some doubb.onithe legality of such tardy pro- .
ce&dinﬁ’s‘;“ﬁg %‘ﬂje‘th"y that once any patt of
tong ‘h 1;; ez;ecuted, it is too late to

changodtelughap,onge-the court has ph‘ysical«
lyf'm Johzhel the chduree for reconvening
g gamlwmspelled out. The-Manual-

‘:-s,», Hohe “on its [the court’s]
bwbly_in such a case the .
,SJ;« convene the court, and.

afor reco: mderatwn
'k&ﬂql‘! by e

cony lmg,yg?yﬂq ’g,g,r;,veﬁ at in closed sesgion,
is (ﬂnﬂ mﬁwn,,j‘fﬂltg‘glmahmot gxpress. the .actual :
intent ofithecourt:mentbers.’? Thus a.sentence
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“to forfeit $70 for six-months” ds en its face an
unambiguous senitenceto forfeit a total of $70,
even if the members intended to adjudge for- .
feitures of “$70 per month”, or a total of $420..
Insuch a case the members could not reconsider
to increase the sentence of forfeltures to
$420. On the other hand, if the’ members had
actually included the words “per month”, buf
the Pres:dent failed to announce these words
the Presldent could “correct” h1s shp of the

Section VII PARAGRAPHS 125—127

D leitatlons upon the power : of courts--
martial to assess punishments: a.:Limitations
as to the jurisdiction of:courts-martiel to dd.
judge punishments.  Axcourt-martial. may-not:
legally punish-a persan if it has' no jurisdiction
over that person or .no.jurisdiction over the
offense which he had committed. “Another test
for jurisdiction of a criminal court is whether it
exceeded its powers' in the sentence!pronounced.
The tribunal is without Jur1sd1ctlon to impose
‘an. 1llega.l sentence 122 :

The Umform Code of Mllitary Justice grants
to. general .courts-martial, jurisdiction. “under
such.limitations as the. President.may prescribe,
[to] adjudge any punishment not forbidden by

“’Q! T.Irdtad Stntes v, Juhnsun 13 USCMA 127 82 CMR 127 .
(1bady, " ! v
110 Uhlted ‘Btatea’v, Robinson, 4 TUSCMA 13, 16:CMR 12 (1964).
_mmgmu ﬂ‘abiiupara ¢76p:. [ The law ;officer]. ghould bLring the
irrqgulgrity to. the .attention of the court so that it may -close to
vedonsiter and* aon"h‘vﬂt “tHe' - aentence Quaaﬂs Muy the ]aw officet
direote Auch ugqnflaiﬂbmtlon? :
2, MGM, &051. mra% 'fq'c
msae Gratto v‘uu,ﬁ
10 Seel Yol "S\-fﬁliﬁl

tates.

a”‘iﬁﬁ 525“(?%%0 (Jhmé) thelding

that alshoughi awuﬂ’uwma optaislin wowers biiabertnll 4
! %) I)ib l rmxca t tlﬁn awlnot)

4 Artlcla 10 veg uir‘.‘u‘; tha ma . H&MI

1081;: ipiava. i830/1 Hias Thtiipdy :mqam %whma.

This. imjtatfon hee -been.approy ! _g i

and fai]ure“ho t?snscr!ha ﬁ&@m iPaRk [of

error’ ‘whpfe:n badidondyet:; disohk&hm‘;{lmﬁﬁiﬁm tﬁwo
v. Whitman, 8 USCMA 178, 11 cm;ﬁ;& (g)m; LAt p
verbatim “decord is made’ of A MY 1: 4 3
martlal procesdings; and,, as 1 B ATEQLY pﬁgpglusm %@ m
of the Army does mot authorize the appolntment ot rep v for:
such. courts,: AR, 82~146,.: 13- Feh 67, f'mw&l

tain -cases, the Air F‘orce appoint reportarq

t Nn o
martial, ithus lesving uhdtaturbbd the’ powezt

mertial to: ad dge_!oad conduet diucharzes. e Ty o
i l“ Ifnlteii ﬂt}nm_ v ‘Green,’ ‘U'SG‘HA' s ﬁ*ﬁ ﬂfﬁ”ﬁgggg R

m UrRited Bt Hewis) 11 UBeMA K0d; 267 onp 15V As%D) A
 United -States. v, Downlng, 11-USOMA; 680,20 CME 'ade- (10005 41

e

"3 :

P&oﬂ

tongue by reannouncmg the. actual wordmg of‘ :
the sentence.1? : :

If a sentence is amblgtmus or partially 1Ilegal
the Court may réconsider with a view toward ’
correcting itz ‘In’ domg 80, however, the mem-
bers may not increase the legal portion of the
sentence first announced.'®
therefore, wonyld seem to. be an unnecessary, for~
mality . inasmuch as the. sentence could more .
easily be corrected.on review.

MCM 1951, MAﬁIMUm PUNISHMENTS

r"; by ;_'

[the' .Code] e mc]gdmg’ the penalty of death.

urt-martial.: t',_w neoessary to refer to other
a.rtw,les,oj.' the Code: which proseribe .certain
punishments, and to the Manyal which sets.
forth the 11m1tat1ons imposed by the President.
Speclal courts-martial are without jurisdic-

. tion-to adjudge the punlshments of death,- dis-

honorable discharge, dismissal, confinement, for
more than 6 months, hard labor ‘without con-
ﬁnement for more tha.n 3 months, or forfelture__ )
of pay exceeding two-thirds pay per month for
6 ‘months.’>* They have no authority to ad-
Judge a bad conduct discharge unless a verbatim ‘
record of tr1a1 ha.s been made 124 : :

The Court of Mihtary Appeals hais held that
even though a special court-martial is informed
of‘the Jurlsdlctlonal limitations ‘onits punish-
ment powers, 1t is error to instruct such a court .
on the maximum- pumshment for the offenzes of -
which the a¢cused has been convicteq, When the.
maximum-for the offerise-exceeds’ the maximum
pumshment whichi, a 8pécial coUrt-mari;ial ‘can
imposge.'ss A difEerent result-was reached where -
an instruction as-tb"the puniihietit aithorized
lfmder the’ Table of Maklmum Pumshments ‘was

"w,hu?&é Risas, chngrted by ‘an instryetion
Indicating 5\% E‘*}guaﬁsdﬁotwnal limitation
Gl . ;;pngﬁﬂ'g s,@oﬁmmn" was responsible.

plt méo si‘bjrfstructlon 12¢ In any"

i paej
her ?speeial court-ma,rtml is cor-
u&té on*'the maximum pumsh!ment.-
afbility of “préjudice from an

the speciﬁc penalties 'for. each
1i01id of the ‘offetisés’ chttien-a

SHlifEatich _ﬁ
SHEYA I

AGO: 10004,
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punishment it ‘éxcess:of thit: Imposable: by :a
special court and theﬂe:is ho "instructlon to total
-all*the pumshments“? AT

$1

Summa cou 1thout Jurlsdmtmn to
adj udge dea.f;h dismissal, ‘dlehonorable or bad-
conduct ‘discha ge, confinement, in excess of 1
month hard labor Wlthout conﬁnement in ex-
-+gess of 45 days; restnctlon to limits in excess of

] months, of eifoi'f’eiture of moré f:han two-th1rds_

.Of 1 month’s pa_y fiag . o

b‘ Lzmttatwm a8 to the type of punwhmmts
‘,whwh comts-martw,l moy, adjudg.@.“?

(1) General. Cruel and; unusual punish-

. ments ave - forbidden.® - The  Code,

.+ . Manual and case law. ha-VG expressly

- prohibited certain. specific punigh-

- menta as. cruel:-andiunnsual 13 or a8

contrary ta the.customs of the servme.

£ s _!;g' :

19 Unitted: States v.t“Bamu.i-LL Us‘omAwﬁru,mmhn 487 (1080).
: 1% While the Gode, ;dos Dok 8xD ;aggly 818, durigdictional Imita-
tion of 2 montha upon E unls fn‘hent vestr{ation to Uimits when
imposed © By geieral” ?dpébml“éohwﬁi&‘mhl. »#le/ President hae
: limltad the verlod.to, thqt lepm and. $hig: effagt o of the provisions is
M' parg 1264,
i% THe Manual ﬁnkea fre%erﬂﬁat o' typéa-and Aration of punish-
. manta-in ;ppetdoml which; 85g: | yoted: ,_tq_?urLsdiction MCM, 1061,
paras, 14b, 164, 16b. . )
ST g Okt Amend, NI ’ ; ot :
© 1 Big,, ieonfiement. in : immsdla.tl muaootqtipn w!th enemy urison-
ars, ﬂogqins, murking ot €the hody o1 use; irons excapt for safe
clistody. N ! ¢ b
119 MOM;, 1051, parﬂ. 1288, e
. ®Beq alpo MGM;. 1051, phrai,1bg. A cunaiderpble body  of camse
lnw had’ devaloped on the questlon of when a 'time of war' i in
'axlﬂtenca 1% is estabiishsa’ that o' “formal ‘dectaration of war is -not
prarequisite to. the beglhning- of a “tirne ,ot wWpr:' nor is m; formal
deglaration of .armistice or ceaaat.ion of hostilitles _prerequisite to
its termindtion, Unlted States v. Gann, § UBCMA" 12, 11 CMR 12
(195354 Fitimd -of “war'!, may exiat in-pne; geographical area but
not in pnuther The test is _wheth-r, in !net, the military uctivlty
‘§n thé' atbh s 1t relates to” the ‘overall pattérr of activity reason-
ably supporte the’ xoneluslon ‘that & “time. of -war’ exists . there:
United ﬁ;ates . Sanders, 7 UBCMA .21, 21 CMR 147 (}958) The
‘exibtoticd .of th! tikhe" bf  war, 18 Wb - affetted ‘by. Executive Orders
- wihich suspend:, Ste; Tablespf Maximum. Punishionts or which. rein-
atuta it,

_—..—...--a——-——- Lo s L

RS U3 1S fwﬁmi&. i ﬁ&@ﬁ‘iﬁﬁ"ﬂw&ﬁ\} ﬂ‘&wﬁi‘msafd ’{i‘pon é.n scoised
- ehnvictadaniiie aaemjofwmmmmm yfing attampted-

uom;niasion of

IR T S e

surrenden At e.o maw ; egd mtamiumume
renemy (At ‘l
e Tadhdd *‘me

. ohadiemgimgg W
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.5 permlgilve uEtH nwﬂp
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#di Semeref the:less cbvious punishments
svintlndeddnithellatter category are loss
i pftgoodidenductsitime, imposition of
scdvdditionalifarhalmilivary: duties, such
s aémgﬁmmmmwwmrd; ofhonor, and
~“fid;uttaseﬁe§@qaadwing;ﬂﬂsré§m§g{oroi@e .of a high
SN senﬁﬁoﬂ%‘@dﬂﬂih@]ﬂ:bﬂesﬁﬁh as guard
o ornwatiehedytibediiiaThies limitations
et :vupon-i eriekotmniualipuhishments are

‘absolutien Mexhisthdoimibrofipunish-
- ment are’ permitited:but-are limited in
© - grount: “ag: Aszpiolreﬂ “mtﬁ?’uo particular

vl

Y

U R

o .offenses.‘ : _
' (2) Death. The. Coae s‘" f"gff
. tional limit'a;ti 1bon; Phe'r

Judged if an accused s .

‘spying in violation of Artiele 106." By

its terms, however, Article 106 may ‘be

violated only by acts’ committed in

time of war.'* This is the ‘only. offense

described by the -Uniform Code of

Mlhta.ry Justice for “which the death

vpenalty is mandabory -Article 118

"f)rovides ‘that ‘either dedth or 1ife'im-

' prisonment ust be: adjudged. agalnst

“an accused convicted of thé off¥nses of

: premeditated or felonfy murder.*s Con-

" yigtion of cettain other ‘offenies’ will

. gupport the death sentence. when bhe

“eourt-mirtial ‘deems ‘it apprqm;ta

. the offense was commlttedx 1. tHme
Wa,r 1351 RS

L Althoug’h the. Code permity the;

o ppglltlon' 10£» ?themd\lﬁghnﬂent&nzk Ehe

skt ?&2&&9 nf sy présciibe limttatlons as
a6 g. mﬂé;ﬁl}ll o £S ﬁt&h :Wi{i

men
Eﬁ

AN JH 5 a t&i
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- bad-conduct discharge are the only
recognized -forms of punitive separa-
tion which a . court-martial may ad-

- judge:*®® . A dismissal may-be imposed
by & general court-martial for any of-
.fense when accused is a commissioned
officer; ‘and-is-the only form of punitive
-separation - imposable .on: a commis-

# o gioned officer.r® - Only: dishonorable
shies dischdnge is appropriate in the case of
T . warrant officers.’# - A sentence of an

: - officer ‘to . dighonorable discharge will

be construed as a sentenceto dismissal

and will not be declared void.*** Since

‘the Table of’ Maxlmum Punishments

.‘apphes to enllsted persons only, ¢ dis-

‘missal leg'a,lly may be imposed for vio-

lation of any article of the Code.*¢

, Dlsmlésal, xhowever, may not be ad-
j'judgect if'a part of the record of a
court of i inguiry has been read irto

. evide nge on. behalf of the prosecu-
<tion. D1snussal is the only appro-

) pr1at¢ means by' whlqh a8 cadet may

S, '

)
A

“’ﬁndie'ﬁirqble dipeharge is en edministrative -discherge and -may
~not be adjudged by eourts-mart{al Bee NCM 6605518 Calking, 20
"_cun 843" (1866).

o1 40 44 dismisan] 1g more. than- a- separetioh without honor; it is
jlepnratIOn ‘with, dlahunor and is equivalent to Q;he dishonorable dis.
oharge provided ag’ puniahment for a 'warrant offieér or enlisted per-
"a‘an In abbropMuts cases.” CM 568421, Ballinger, 18 .OMR 465 (1953),
b, ¥ United States v, Briscoe, 13 USOMA 510, 88 CMR 42 (1963).
.‘ i ACM 9078, Gibaon, 17 CMR 011, 038 (1054) ACM 785, Wester-
Cl‘ee‘n- 14 OMR . ‘660 "/{19858) } ‘of. CM -240p21,° Mauer, 82 BR 229
v (1944} lit;ql]urly, & convening authority is coryect in substituting
N’ g word “dismigsal” for the phrase “to be' dishonorably discharged
*Hhain thd ‘Wartled,” when 1t 13 :ueed!In the genérsl court-marsial
] gentancs.of ., spmmiasloned  officor.. United States v.. Bell, 3. USCMA
, 188, TR OME 4 (1957). Howevet, & sentence of’a w"arrant- officer to
' badésanduet) Ydiioltar'n "Willtot he .constiied as & dentence to dls-
. honorable disohpxgs.alnse a sentence to bad-conduct, discharge does
not suppont. thg Inferance. that the coyrt-martial contemplated sepa-

ration ‘fro v ditiens of, djshonor. Buch & sen-
tenee wlll u!w fﬁg&‘l‘; 1] ﬂrzer?te e I b ivéﬂble, the portions
not. aftgstéll. bmhed dadondid x!diﬁsh‘nrmii ARG affirmed. oM

- 897001, ' Motlan, 24 &B;g { e

18 By nt@h,e expreﬁt‘tpw 9%&? &%ﬁ MGM; 1951.
‘bal'l 18, v ""””7{ f“‘{! Wﬂm h‘“b@*snn*
17 ¢ MCM,, 1951, "para, nit: M iny.: 8.

647, 18 GCMR 271 (1955) "M,Wl% :‘ﬂﬂ S wﬂ?:ﬁ:gag‘

.M UOMI, Art. 50; see Upited. ltm:aé1 vﬁﬁfﬁi}&ﬂﬁ@&ona <§0».15
GMR B0. .(1984), Simtey
“ 29 Uniited :Stated v. ﬁmnih‘ ?;%seﬁ (1988).
LAWTUOM], Aprta. 19-30,,: g B
o MEMCM, 1081, DATA- 1265
i Uhltad Stsites. v, Duif,’d USCMAY a8, 30 QMR yms 4195/

~ 10 ACM. 7821, Kinder,, 14 ,.CMR 742, ‘785 98,

. 158 Unftad Stntes v, 1’Le)thmﬁr,}:l USCMA é %G B 4‘1’5 (,1960)
Judge Forguson, in,dissent;. Helieved «thati the: "no.t“;o axoged.’  lan-
‘guage made. the sent to finement and forfeltures so vague
prd indefinite; as: 4l raquive disanproveli, oo 5 g

. 1% Solltary conﬂnemenp is forbidqen as part of a eounat-martial
-‘sh‘lftencemﬁlfad sunea v'*éttlas;'ﬁ UBOMA 854, ZH/OMR 164 (1968)

~hgt Toifpoe)
%l 28 oMR. 580

T},d JI ».s,.
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be punitively separated from the sery-
;ive. The-Court of Military. Appeals
has held that a cadet is. “an inchoate

officer” whose conduct is measured by

the same sta.ndards a8 an officer and
Whose “separation from the service

- 7', should not be equated with that of
‘an enhsted man AL

i ‘(4) Confinement at hard labor. The Code

‘places no maximum. limits upon the
imposition of confinement at hard la-
bor other than thbse in the jurisdic-
tional - lhmts upon®-inferior courts-
martial {1 month in:the case of sum-

i maky. nohm and -6 months in the case
R4 e:l!aag'pecml scourts.: The: Manual pro-

rvddesmi;hmtua sentence: merely to con-

. nﬁnetnentﬁ without hard labor may mot

s:ibe adjudged.t** The Court of Military
.Appeals, however, has stated that this

;. «:Manual -provision, only .implements

“Artiele, '88(b) ‘of the Code which pro-

» v1des that omission by the court-mar-

tial of the’ words “hard labor” does

-'.,-;-not,_depriire the .authority executing

the sentence of power to require the
accused to perform hard labor while
*in confinement. Omission of the words
is' ineffectual to avoid the hard la-
bor.2* A sentence to.life imprison-

. ment pursuant ‘to Article’ 118 (1) or
- (4) is also construed to mearn confine-
* “ment at hard labor for life.® A sen- .

tence to confinement at hard. labor

“not to: exceed” 4 months will be con-

..8tried. as 1mposmg conﬂnement at

hard labor for 4 monthg, -
The. Pnesident, Jthmugh the Manual

" hag’ blaced #everal conditions upon the

LR V]
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ik tidl"“ﬁﬁvwfnb‘ﬁ' afijudge ‘& sentence to
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hment in the form
tevof these -condi-

unpositmh St puniy
53 .ﬁf iﬁ&‘b}fﬁéeﬁ that & ¢olrt-mar-

A &ﬁ?ﬁ‘t 'Ef»h&fii labor for a period
;H8A D tHEH 6 moniths unless thas- 9en-
' .m&b a,incfudés dishonora.ble or
; '-cb‘ﬁﬂuét discharge. Historically, a

it ve. mmharge asually has, been

s ‘*’M‘L% &6 sénitences to prolongedicon-

ﬁﬂiﬂ J ”iln t' i ‘ﬁmmantj
":&rdmum R 15[3311
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‘and since 1017 .there has
ﬂ Manual pi'ovisioh r’equirmg
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