.. such’ 'discharge.-when¥a ' sentence :to |
-‘of @ -stated:

confinement -is-in excessi
penod of timea%&i .

In United Stites B’Msheﬁ the
Court of -Militaiy “Appésld Held the
present. Manﬁml”ipr@vﬁélon operated as

“an: “absolute isittation azgaanst any
gentencesto confiniéietit in’excess of 6

. months 4t the absbneé of ‘a punitive
1 dis¢hange andshutieny sich sentence
was ‘“llegnl?”’ 4. Six years later the
“QOourt decidedilinited States v. Varna-

. - dore, expreyslyroverrulingthe Brasher

= decision.tosisBhe Coirtisheld that the

.. law- officerérred-to'the prefudice of the

. aceused when;'in véspordeto a specific

- ~questioh by thé:president.of the court
“on whetlégrthe dourt: ¢ould adjudge a
.senhterice b confinement - for 1 year
;withoutialso adjudging a punitive dis-

.. charge;he read paragraph 127b of the
+ManualJodge Quihn, speaking for
the ‘majority, reasoned -that the Code
contained no proseription of sentences

to. prolonged confinement which did

. ». .mnot. alse:contain a punitive discharge
- l--;». and ‘that.this: Manual provision could

. not be:rationalized ;asran: fa.uthorized

.. presidential limitation pinge it was,
.-vather; ancextensjon.’ Thet- is, it did

T n@t Jitnit ithe. courtifromidimposing a
puﬂ%hmamrrﬂeﬂmﬁbtﬁdmby\#the Code,
;. butiratheapit megwirad:theeourt to add
‘thet wmthGwawnumtxwa discharge
- nawhesthe Codeiwiii@hareallowed it
ot 1mppmmnlwbhaw1ﬂhmnt of con-
-~ finement. Thusjiivatiiaituled a policy
. directive of- the Jixseutiveswhich was

- calculated to'influendy theigourt mem-
aatiiiniid

- rbers ;n then' ﬁxm& o
R 'nm

15“\’ “r!‘
ok akE #
o, 1511‘ paraf 349 “ltequiring dis’horiarﬁil\ E\suham'e If ‘come.

..—.....-.-u—-— .

-+ ]ess severe than the maximum one the

- Code'permitted them to assess. There-

~fore, the Manual provision was with-

--out:sanction.of law and-must fall. This

- peasoning was bolstered by an argu-

i+ .. ‘ment - from . statutory.:‘construction.

“;Judge-Quinn. reasoned that Congreas

i~ must have contemplated sentences to

. eonfinement: in-excess 'of '1:year with-

" oub+a punitive:discharge;.else it would

not- have ‘provided- for .review by a

- ; board‘of review: in eases----in«.volving

~.punitive discharge- “on™.confinement

.:ifor: 1 year or.more’r?: It would have

- ibeen superﬂuous ‘to.proyide for review

woff spntences to confinement for 1 year

i o anere: since theyuweuldnnecessanly

e shibesoupled -with: a punitive; discharge

v e wﬂndtbwrevxewed under:the provision
.- fompeviaw ofall-punitive digeharges.

i eutlge - Lstimeér -responided to this

M Lréhdqmngmrough his dissenting opin-

1,\16315,‘34&1 Blutved States v. Holts™ He rea-

1 SoHAt Thut 4he peragraph 127b: provi-

o SIS true: limitation upon the

SR 1S Sgamteneing. power since. it

o dwem»ﬁa@oum which had decided not

i abnaesnr punitive. discharge not.to

: _twmmm}menb “heyond 6 months

R rafitted. the argument from

AT 0f S mwmmg@ vetion by pointing out

Qﬁg@g@gg;v a.n rpr;soners Qf WaY,

shilrpd ) - o8 gie
bordy TER Wurdk

), lf
¢ ;Q_unitiva discharge but
sre toeonfinetnent in'ex-
% they are entitled to haye
'iéw‘ed by kA board of

uﬂusm’t\ ul :

finement -excaddeil - & montha)s MOM; 1928;: Dararya04britebufifes . iy .

ment . at hard:labor Tot to -exceed eix monthq unless ‘dishonorabla

 ‘digekinrgs a6 -adJuagh) : MOM, 1049; ara. 11767 (raquiringwel e
diahonox;nhke giisoh@f op bad- qcmduot ;isphn,rqa Its onﬂnomenhem
ceeded 18 months) be 1951 pars. 1276, (the' presenb sprovistdnid

5 ag TBOMAG0:: ‘#)0IMR 90: (1958),. The: préciag:isiud wad whether

. a! boarﬂ of x@vlw could mitigate - the portion. of tl@a aefitefide KBRy
" tundinig to badieondudct dischargs While affoming thit ‘portion laxtendé
ing: to.‘ednfinement ;fpr: 10: ampnthlnsludse Latimepsdissentednatating

_ thet the.limitation .of park. 121 ‘as bindinz o8 ;he wurt-mdl‘ual
‘bit not on’'thér hnia'rd«-'o! r&\r{{ "y

“AG0 110004

guph-it adiudgeﬂ a am..
o sdischarge, . rather ‘than
ﬁ“@@ﬂ “gonduet’ dis¢hatge, in

ady saa¥t i

% ] 1
4t BkA gty mm&;mmcon nemen‘c‘-fer 5. Jrears.
spir mAw ey EN :

avegmid -at kmm#’ mlmg; ﬂ¢n theg'e LY

" Suggesed thats the Court was é@iding
| thtitheidehaing of the Mannal pro-
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. vislon constituted general prejudice,
A rash of irreconcilable board of re-
7view opinions appeared.attempting to

interpret this. aspect of the Varne-

- dore-Holt holdings.*** In United States
v. Horowitz,* the Court held that an
instruction prohibiting  the imposition

.of more than 6 months' confinement
-y without a . punitive:discharge consti-
" ituted: feversible error only if specifie
‘prejudice .is: found. -

The Varnadore-Holt decision jeop-

ardized other provisions:of the Manu-~

el Pardgrfaphs 1276 ‘provides that

forfeltures in‘exéess.of two-thirds pay
iper- month for 6 ‘months may not be

o U gdjudged: uiless &t punitive discharge

8 wine oot plsoedjudged. After the Varnedore

+ et decision; boards-of review split on the

question “whethier - Vardadore applied
to these/limitations on forfeitures.:*

£07 THa Jourt “has' stated,’ in United

' States v.-Jobe, %" that the Varnadore

" holdifig’ did apply’ to invalidate ‘the

~ provision of paragraph 127b requiring

#1 g phnitive discharge if 'forfeitures ex-

" :¢eed two-thirds’ pay per rhonth for 6

-~ vmonths. ‘An instruetion in the lan-

_ -1 guage: of the. Manual provision was

<1 rcerrvonepus, - However, ‘the. ierror was

. not .prej udici;ila gince there was no rea-

L R "_)._:‘:1‘_‘
K Ty
. 159 C‘ompwrs CM 899882 Miller nnd Kline ('I AL: 88). CM 3800943,
'Inlnni 1o Auu B8), and NOM SSOOMG, Sedbm'ry ‘(B ‘Aug 88) (hold-
- ing’ general: bre:!uiiim) wtth NOM BBI)QG@O. Hobba (28 Aug 58) and
NOM, 440502&. Al! (10 qu 58) (requlrint but nnt ﬂndinn‘ specific
,ﬁrq;[udiu)
RUETY wadmx rmo; s'.r CMR, mf (1959) u is inture.ung to note
“that the aen i rd w idnmlcal to" t at in  Holt. The
lismlﬁcant dlm:';'c:tf:(a ;vo'{t ‘M@ 57be. Ahat 't a*douﬂ: In Horowits
“made no’ eipresh iAGulky: hs\fthﬁ JnMHﬁmm!ﬁn Yind.Holt had dona.
Perhaps. the Qourtg, ot 9 U ‘the: dootrine of
* “general, prejudiut'i ”{Bﬁ‘%ﬁ &]ﬁy ntelﬂ by Judge Bros-
man. Bee United States v. Allhn, =Usem~fm;! TPUMR T2 (1955,
119 Compare NCM - 58002 Thiy 25 Nov i1058. (holding that
Vamadorertots dl:%ﬂs hou%‘w PP‘%» mq}nom; Gound, “21
+Jan 1080 Chblding: tHit: quﬁorgtaalwmmm igndypermits a sen.
tence to total i’orfeitures for B mgnth‘a nlb sh i’nd tﬁmtive- A
sharge s edfudgdd. (SR
& 910 URSGMA 276, 27 OM 60 (1889 LTI T
" 1m0 USCMA f'?s 219, 27 %ﬁ:n 360 1~qy) imtaﬂ’f
1116 .8ee UM 400888, Podmajerek,’ 26 cmt spitagde),
. 1 Uriited, States v. Smith, 10 USQMA, wga,;w R 7897 1 116089,
But spaolﬂc prejudlua must be- shown “for’ verasl. Here the
“‘dtrohecun  institotion | W given, :and’ both: odﬁ‘ﬂhﬁﬂtnh‘lands‘au-
:ﬂqul were adjudged, :but the court coneluded, gﬁnthenﬁwﬂ ‘not
‘reuoi‘mhle possibility” tlmt the toutt whs In oad- to: impose
‘i«uinntlml ‘when © 1t othdrwise. would: fiot Thava;:
s 10 USCMA; 122
e o UM AT 122

R
7 CMR 106 (1080). ;.. -
%0, By OMR ‘108]-204. | T
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¢+ sonable-pessibility . that. the court-
ses. .. mnartial would not:-have given punitive
‘discharge in addition to the total for-
.. ... -feiturés, even had 1t not been told lt
s.,¢ TOUst,. ¢
InJ obe, Judge Qumn stated in dic-
T tum that while it was error to Instruct
+..Bhe court that it must adjudge a puni-
. tive discharge if-it-wished to adjudge
s totalforfeitures; nevertheless, a sen-
«1. tence 1o:.total forfeitures for an ex-
w4 . tended. timein: the absence of a puni-
: iy divedischarge: might. be . considered
" 4:ate -cvuel:and unpsual ppnishment in vio-
T e lagion off Axtiole 58 .0f the Gode. Thus,
A A rSemengentioning instruetion on the
yanrr oo impeeition. of total forfeityres might
PREANRE ;b.ﬁ»lesally desirable.” 322, The import-
& rpncihoiithe.Jobe case would.seem to be
w+i; v gt errer.can- be created. by reading
the;words of paragraph 127b and per-
haps . alse by saying nothing with
reference . .to. -.imp,os‘itio_n-‘ of total
.: forfejtures. ., .. : ..,
a;a!u " Paragraph 126d prov1des that no
st an officer may- be sentenced to confine-
sitaas ment unless he:is-also dismissed. The
i - court had ‘stated that the Varnadore-
;v Holt veasoning. also applies to invali-
bere i date this provisiona®t Phragraph 126
,'(2). prevents adjudication of a sen-
“tence to lifeimprisonment unless dis-
- honorable discharge and total forfei-
tures ‘are-also adjudged.  In United
" - States.v. Jones s the'defende attempt-
- ed to bring ‘this:manugl-provision un-
der the Varnudore detision.: The Court
-gaid, “Ewven :if! we:iwererto- determine
- that Holt ‘and' Vierhddore compel a
- finding ofieptor ifwhen this instruction
-~ is givend: ., <1 - question we need not
. Sesidles 7 W6 gonclude there was. no
- e prejuddiee torvheraccused, e

3y e 4
1:;«‘1 Bhe, Mwamadore rule extends to in-

v damrasatilne

s m %ﬁt@tﬁh “Munyal provision' requir-
andsodw waw o ismsiusal«of an officer sentenced to

e oMt et anid_may exténd to. the

HE
SR ?i

warksue hesmons mvisdonﬂ“mquirmg dishonorable- dis-

!nimnm Piir0 o hma

Fe'of an accused sentenced fo life
“tee ‘j“ Lk ”*mmrisonment It is-at-lesst ‘arguable
R . that.it-might be. extended to invalidate

+AGQO 10004




the provision that a fine -may be ad-
judged onlyiswhen a punitive discharge
also has béen adjudged, or that the
Table of Equ,walent Punishments may
not be used if a. pumtive discharge has
. . been. ad.ludged or that forfeitures may
~ be imposed. as an additional punish-
ment only. if. conﬁnement also is ad-

} . judged fora similar peried.
. (6) Hard labor without confinement and
oo regtriotion to limits.  These punish-
- ments are the least severe of the pun-
jshments involving ‘deprivation of
‘- personal liberty; and are-similar in
. that both may be imposed while the
' gentenced accused performs his nor-
- tmal military duties. The distinction
:between them is that the man sen-
‘tenced to hard labor- without conflne-
~ment is ‘reatricted: to'-specified areas
during his off-duty hours, to engage in
. - work details:there; while the man sen-
. tenced to restriction ismerely required
to -be in the area‘to:which he was re-

Sty

il

'wucMJ, Art, 20 ' ' e
1 NEM; 1951 para ¢ BB T | whitethb Hlaw offesr’s in-
structlons fatled fo: mnuomthgmqmmuw it fmpoding as w punish.
ment harQ labor, wjthout o) .gqntence  Included
Veghies yéars BF h::f! lhi:&f?%p %mwiﬁh mﬁbﬂty ‘was corract
. in adding.; the. wid:: '!eapnndtnqm‘% oy, th#‘ mg&nee ‘The. Court

not.ed the 8-month limit imposed by b i6h, and assumed that
thé "éotirt -members ¢dulif‘fnhdt Ha&hﬁlnanﬁé %'ﬁﬁ»ou herd labor

~for ;8 yehrs,. United: Stqtn i Ho}lls.‘kil mam;aﬁs. 20 OMR 51
(1880). N

" ‘ y

- 1w Parg. 1969, MOM, by, B

' . 119 Paya.. 18b, 127" MOM,,‘QBMI fw;’) Wi

. 'The genversion :is. accompll ed. thro 4&1} I tho Tl.blo gt

Fduivalent Punishmaents; pars. 1270 ﬁpM,_ ) mh‘a ‘vatto e 2
days_of restriction to 1. day -of: c’uhﬂncmtnt;{‘.ﬁu LS S

MNCM #47, Brooks, 1T CMR 467 (1064). .~ ' )
"{18.0M' Burke, 25 Ootdber 1082 " (unpublivhed
- ¥ United States v. Jobe; n, 181,.48pra, .

116 Para. 190?&(1), HCM, 1861, ) )

1 OM 340304; Galvan, ¢ OMR 188 (1088); 'I‘he dde hoids that @
finé 'may be imposed upon ‘ah officer although- thbte 18 fio: utijust
enrichment, ln‘ﬂ( Implluq thet. the same, rpaulg may oqour, in the. pase
ot enlisted pézsons; of. ‘United Sm.ea v, Gucn o ‘UBOHA ash i

" OMR A12(1985): P 3
.. 117 Unlted States v. Hqunnhell. 7 ‘USGHA a 21 GMR 120 (1956),
‘MCM, 1861, Ppara. 1273, 8ao0, B provides ‘that: “A fina may be
. adjudged: agdfn it dny onlinted * ‘parson, In el of forfeitures, pro-
pided u wnmv displ‘ma in. also .afijundged.” (Empahis uuppllqd)
An Ins ruetlon 9}nem'pm-ntirm thls ‘Manual provision has been held

‘Sriohetie ithder . thi Vamwﬁnre*ﬁ’olt rationnle. . Uhnited States v.
.Landry: 14 UacuA s, B34 QMR _____ » (No. 17, 485; 22 May
1064), Thé Gourt of ﬁﬂltnﬂr Appeals “Has Held that forfetture of
. pay 18 mot 4 different.form. of punjbroenit Irom e fine. Rather, for
felture is & lesa pevera degree of. the nn}e form o of puninhment Thue
“u reviewiny authority ‘may- niftigate & séntensd’ to 8 fino to a

- pantanch. to. forfgituig of pay. 'I",heu(ggs, {thgt,.portlpn of pare. 88e .

ot Mpn 1051, which prohihlte changing e fine to a forfelture, fa
ibvalbd, ‘Uhitad” States ‘¥ - Cien, 0" TBONA: 360, B4 OMR 112 (1088).

AGO 10004

ssie v gtriotéds- The Code imposes no limits
‘upon: ithese - punishments' beyond the
¢ ;- fjurisdictional limit upon the summary

s ;fgfﬁﬁm@ﬂﬂﬁl%ﬂdwyﬂ*in ‘the case of

oo o resteietlonaen The ‘Manual limits all
PR o)1 fromeimposingthard labor with-
i, oubcopfinemenit ‘heyond 8- months 1o
. :and rastrictions-heyond :2: months,1*
. - -Sincerconfinement: ati ‘hard: labor and
. restriction: are both:forma.of depriva-
tion of libertyj:the- Manual provides
that there must be;sn apportionment
. when. both. are adludlml« in & single
ing the. d1ﬁere_nce betwesn; the period
..of confinement. actually ,adjudged and
the: period which legally:.could: have
. been adjudged may be:conygrted:into a
. periad of restriction; and.adjudged in
.addition to. the confinements:™ Since
. .this rule does not apply:te hard labor

- without confinement and restriction, a
... . sentence may legally include both of
.+ .. . these forms of punishment.in a maxi-
. .mum. amount They must, however, be
o served ooncurrentl/y ;-ather than con-

e secut:lvely e

An Army Board of Review has held
..that hard labor without confinement
for: 6 months is & legal sentencel™
The Board said the Manual provilion
limitmg the imposition of hard labor
. without conflnement to 8 months was
P mva.lid under the rationale of the Jobe
... ,caserts ‘Although not expressly stated
i in the ‘opinion ‘the Board apparently
S regarded the punishment as composed
e o two’ elemments, (1) “hard labor” and
o ot (2)...feonfinement.”” Thus, If .the
R .u;t-h‘l@rbial dedired to impose hurd

iih JEERIEERY 1{]

o vi - JodpOY siNise%008- of - 8 months, it must
,f v alae §iijudgs confinement, :

i B ieR) Borteitires and . detention of
e “;;l;';;‘m und aliswhnsss. A fine signifies a
Crenn ¢ ot lpscunia;ry “liabllity ' to "the United
“Stbited, 8 and' 18" usually adjudged to
prevent unjust enrichment.’® In the
eaae of-enlisted persons it may be. ad-
judged fonly ini-lieu of -forfeitures and

“hot i’ dddition, to them.r In an offt-
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. -cer case, both fing and forfeitures may
-.be included:in the:septence.}™®

“Detention:ibf pay i3-similar to for-

.- “feiture with-the'ekception that the pay

¢ detained sl returned to-the accused

-y - when he:s:sepdrated from the service.

el Generally, the same rules apply as

cowedoe o with vespdetitoiforfeitures; except that

s ot orlyrthe 'payrof: é*nhsted persons may
PR AN be detainedsire :

Compu‘tatfoﬁ’“ ot maximum partml
o forfeitur‘és ot the pay of ‘énlisted per-
© o igons ‘bun b accofniﬁ‘i’shed‘ through use
ERIOR théaTanle’bf ‘Mhxitdum Forfeitures.
- Prior! to e déclslon in the Jobe
SR cale thedmebiimiin permissible for-
<rit o feitutelwastwo-thirds of the monthly
=T hasié payﬂi’fﬂéﬁﬂ“ﬁ ‘punitive discharge

‘wel‘é ‘adjudged: Tf a‘punitive discharge
Wér‘el'aﬂj”éfﬂg‘éd thien’ forfeitures in ex-
‘o ol tvothirds ‘per ‘rhonth of in ex-
§6f Grmiontha or Both, could be im-
_pdsdd NoW thdde greater forfeitures
o phby B8 Yadi ndgéd “whethier -or not a
ed punitive dischaygé 1§ adjudged so long
EELEE T.d's" the “Thble ‘of * Maxium Punish-
' ments authonzes them, a.lthough they

S Unlted ‘Stated v, ndﬁnuens, 3 USCMA™ zos i3 GMR 54 (1068).
N 1
L gge! | MOB, 1081, ¢ para. 126k, |1275. .Further "pay may not be
det.ningd in: an pmuunt \grofiten than twor thirdm ﬁay per month for
a rnonths rather than 8 months a8 in’ the cass, of. forfeltures.
i Unlted States . .Tobe, oupra ‘note’161. ! ’-.
om el e N
.‘, T ucu, 19.51 Lpnra, lzﬁh Fox!feiturps atqted 1h fractions and ‘not
“in dolfam and cents 1/ harmless -error.. United States v. Gilgallon,
10, UEGMA? 205 20 :OMR 1476:, (1060) , \The' convening authority .or
t)}g l:g,ﬂom}(} p;‘. crey! F”E cgq:pute the. nmount pud by approving the
*Amount; ove fa infaginaly uncé‘rtnint&." United States v.
" OHgAlIon B o DR R 7

oo 1 UnitedBtotes. vi o son;,1 ’ A T az QMR 127 (1862).
: sentqnceﬁ%va&' ne M" l‘s ?Ilg%ﬂ%ﬂ "IE” .

fortelty re of pay for six
i thonthe" wadi mﬁn’tmodm ﬁﬂﬁ'ﬁﬁl‘iﬁﬂfﬂoﬁeimiewf .$70.to: be col-

, Jaoted -over n ctly: two-thirde
of? the acc(aée%g'? %n mﬁg MOMM{ Holmes,
Fitdwolded izl : mwmam)hwlt&mmm 0. svas; qonfine-
‘ment .at hard labpy: f nduionty dlis
your monthly: pay"" f:fﬁ @ﬁm ot ot
. ‘Bpproved sentence of conflnem: m
 #torfeituves: of ‘Porty-three ‘ﬂbﬂhﬁ?%m &
g fon; twalva? {1%);, ahonths.”: The.. E%’M‘fﬂ“!’n&?
the oonvenlnu' nuthuritys aotlon on ~the eou

reAYr fud
r month

mug JSoxfeityxen, of $43 pa¥, pey month foré» @;}g&g}pgﬂ B0 HSBY),
mmcu 1951. par 1o Parrisi, Hevw the
iasmbm 1981, ‘pira.’ 12’73 'p o BlE o0 AR o At ‘?’_’
e Tagali WEH TedlblariVe Basta or: ou i i
b B ZM.GM& Laal;spnraf A27¢ “Anspalsliigs sqhsyigqmethe eourt rnust

qbner\'vs th ltmi;qtions on. ltq ;uriagliati n afnd i, particular typos
maawiim o pirpHasd’ auu’bifed\i? e n’”
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diolsl evvor fn -
mirtle] sentoncs,
!B Feducod'thd sentance o wnﬂnhlnenwmﬁmﬂ%rfor 0 months -

.-might be .construed as cruel and un-
usual punishment. 1 :

i Sentences fo forfeltures should be
" stated” with ‘preciseness, both in dura-
- “tion'‘and ‘in‘ dollars ‘and cents per
R month 162 Tf thiey ‘are ‘not; they will be
S _' constrited in ‘the ‘manner most favor-

i able to the accused 108

c. The Table of Mammum Pumshments.

- .1+41). General. The President has prescribed
e - gpecific limitationg as to:the maximum
¢, tv, wopunishmenttwhich: mey-be adjudged
3 | agdinstian acauded ‘Gonvicted of a par-
v i+ towlamoffenseunderithe - Code. These
o o limitediokis. astito: the amounts of con-

i 1, ifinémentsiant forfeitures, and the type
wischarge iwhich .may. be imposed
5+ fottparticular-offenses-are set forth in
o isitifheMantal's Table of Maximum Pun-

z;-? e iiee Ahiments:; The:Tahle, by its terms, ap-
v Feyo dplieditorenlisted personmel -rather than
i e o officers;*s-although: paragraph 126 (d)

Foar

seer rempe 'O
.x}i;ﬁi‘if‘p'— y

Sy M

« . to confinement for an officer shall not

exceed the maximum. stated in the

Vome o Tables . The ;primary. - mgmﬁcance of

xthismdlstinctlon in' the -seope of the

;.'Ta.ble of " Maximym’ Punishments, is

*  that &n officer may be:dismissed-upon

] egnviction by a genefal court-martial

- of- any. offenge rather. than only those

for. which the Table authol;lzes a dis-

. . honorable d1scharge. AIso, forfeitures

Lt adjudged againgt an officer, may éxceed
‘the Table’s lunlbatmns. i

" While the spumshmanbs I;sted in the

Table of’ Mas&imum“Punish"ments may

e 0L e axcasddd, e kY e varied
o throtighhuseof ér'?ﬂb)bleroif Hquivalent

:5 fattagfi et T puriose 61 the

Holorot” Eqmavﬁ’i*ém Punishments is.to
Tiré“bjr Wh’l_t;h fn‘q or

(BMH #ud R
od - wam zak
R .muﬂip}‘!@
Auballague. el
biad . e - aalf !
e !ml
a8 08eh

Yo wemtiobrok SR WA

4 e iy ot munmhment beyoridf the: meaxi-
dmmﬁnhc%z%}?ﬁ

o o buk e liﬁﬂ;ltw by th@ M@ﬁ‘i&l 1 mifé'
wié aneq, o nmgﬁwg]wﬂhmm ;;urtadacﬂmn«.amd% '

st jprusistaot 4“

(RudLy Ry Sﬁ;ﬁl 6t 5 The ,T&,b é;;L f‘ -
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fofi thie: Manual divects thata sentence - |




valent Punishments may not be ap-
plied: to officers or to enlisted accused

~ sentenced ito punitive discharges. The
latter limitation would appear to be
based upon the purpose of the Table

- generally. That is, the purpose of pro-
viding'- alternative punishment is to
restore the accused to a useful duty

. status earlier than Would otherwme
be done.

The limitations of the Table of Max-

. imum Punishments are controlling ex-

.;.- cept when the President suspends one
or another of them, which has been
...done in time of war and national emer-

.. gency. The limitations' so suspended

* . relate to offenses againest military dis-

- - cipline, security, and full utilization of

. .manpower. Susperigion ‘of the Presi-
dent’s limitations upon maximum pun-

- ishments has no. effect upon the Con-

.. gressional limitations found in- the

- Code. Therefore; the; punishments ddé
.« judged for-offghses ghy:fo Swhich=the:
. ' .. Table has been:suspended -4bill>nfst-
- be: within - thessjunigdigtional - 1Hilts

d. eriot o ?Ané‘ﬂ!aﬂ!é‘
-+ notapseificaliy: desiuiydt

[ipthe Gode

ag \canmmwa'?ﬁ BROQISTADIALENG o

© - nesult-0f suapen imwm@able 88 to
<y bhe0fanael: i S

(z) Oipehises wot Gited wene: wa‘l'e o

TN R

Mt Puntsimenmd Muxtingns

* punishments'are Hitéd ¥ offerisenitineg

- der each of the punitive!$rticles of the

- Code. ‘These . maximimripunishments

.- also apply to offenses lesser incHidall

in the primary offenses:ligted and, to

...+ offenses closely related to the primary,
offenses. Occaslonally, anaccused may
:"... be- conyicted of .an,offanse for whith’
nﬂ maac_lmum pumshment is axpregsly

v Mdm 1&51. mul 1470 6f, United States v..'Beachii2
UBCMAY Jlﬂ'ﬂ R OMRG 4B (1953) #The oﬂanse -of failure to dellvet.
miall ls. lqﬁeg- Iﬁno] eql In: t[he ‘oftense of "uhn;runtlnw the mafl*
(Dishonor charge,” total forﬁlfu\'ag and conflnemeént at hard
Jabbt Tor 5 iyente T iind! o alobtliF (Méldted o' Aheing devellot i the
performance of dutipq{ﬂl{pnnqql ﬁ%ﬂeituz‘eg and confinement at hard
labor for '3 henths) o, laseer paniahment is the legal maximum.
| mNSOM, 1981 puiki 1870 Bibl, .GMO8R5844; Butler, 11 OMR. 445
(1858). United Btatescy, jhong, 2 JSCHA: 60, 6 OMR 60 (1952).

200, Unltied sutgg Y ;Al pdqr 3 B MA 3‘0, .12 CMR 102 (1063).

29 United Slatés v. Heltnadis, ’s~uaéﬂA 208 12 CMR 54 (1963).
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Vo presaribad but.which-is lesser included

in one offense and- closely related to

* another offende, with:a maximum pun-
ishiment expredsly preseribed for both,

The §it ioh s ‘ost likely to arise
unde:Artidle’ 184, In such'a case the

' legperiof the two maximuths limits the
A p g‘i Hméh{h Whid[.;ﬁi _e adjudged.es
&Bﬁeﬁimé;’ qeﬁ .dn offense. under
Am'dcle 184 .may: 46’ Hef ﬁef lesser in-

v v elidedsdnanor closelysxelated to pny of
i hh@#ﬁted'pmengaﬁza@hmﬁha maximum
iJggalmunishment:ds theiseme as that
et DUEseBIbed forsimilar givilian offenses
Lyt hngd IM})@ Unitﬁd, Sb@m QOde or the
iie, s @ frphe Distriete o Columbis,
i requiigheven g lessard® i Quegtions of de-
spheot. TaAPRgeRng aartain; 1 to+priggsin applying
70@[3{ g,';\m ; m}ﬂﬁywﬂt 18,; almost, 1nev1ta.ble

! ..,[.’H‘

wiby fushdbebrsame offenses not listed will be
auﬁmo, bURMES *t@»ﬂgvemlﬂ others, which are
nriy ot il ot yide  widely varying

mm&l wm&lgments., Ifithis is the

gdndement must be made
168 bheo unlisted offense is as

-Qd”.j;owgne 8. to,the other.

_ '}' easer of the maximum pun-
B qg trgg],ﬁﬁ If mot, the maxi-
Xk P 5ig. 0. which the instant
#IaT, et URMARIla nast clenrly related con-
viriitrha sriblR 3,{' El%rly,m yalue: judgment

Hotelvorq' 7 gggas\ to. whether the in-
seyiinY ea @ pSase isi.“clogely” . related to
st mq iEes dﬂgt@d in the Table of Maxi-
“iq adt- ! iﬁ‘ ilpaents. or whether it is
onedt el V., ipscresart fo . the United
sehtrr Poy ! M ;gm.: o the ,Dlstnct of Co-
i ad : 'z_,;‘ %g, fo fix;the maximum pun-
STOW . B f : jge, question, then, is not
anotiall ﬂ_@'i. ’ma ingtant offense is more
To.. noidaf __ blatadl to,.any Jisted offense,
Aol aglt -RNGEHIRY dhumy ‘pumshment for the
-iotrot lfaﬂ ’;& ua a’&ﬁme then -eontrols even
.xa o3 ian ll wl-‘-_ tHére:Jam much closer relation-

":"h the: instant: offense and
aet. forth in the . civlhan

.'

,(J!'mz” HA) ;.:; ﬂ I\ e
b4 “01’ Mllltary Appeals haa
: t e* Manual reference to.the

R TH |r #'

UL T ?u‘
; |

:52«5#1




prescribe a maximum -with. respect to

.. the amount of confinement and fine.

- .Still the court-martial may impose a

- punitive discharge as. it is not a pun-

.ighment . forbidden by the Uniform

- Code of Military Justige.. All other

_clagses .or .forms of punishments are

“unlimited unless specifically proscrlbed

- by the Code or by constl.tutlonal con-
' s:deratmnl 1oz

= (3) “Footnote Five™ t‘o the4 Tw’éle of Maxi-
L mum - Punishmients. 'ThéiTable: pre-
seribes the” ma:iiimt:m ‘legal . punish-

~ ments for:failitigteisbiey-any lawful

~ general order or- “I’ag‘lﬂéflﬁ'@n and. for
knowingly! faililig o' obeinany other

- lawtul ovdeity- Théey wte Yespectively;

o dishonbrable d’lst&héﬁi@ei’?%tal i+forfeie

- turestiandiconfinbiieht 4t havd - labor

for 2yeatdiund bad icohduct dis-
“chiargd;" totalr forfeitures-and: confine-
~nient?iab- ‘hﬁl"d labor- for | 6 months.

- Hoottibta - Ave 16’ the Table qualifies

v IhHese Fakimum- Plinishments by pro-
<yiding: thet the- pumshments for these

wia vl offenses dornot’ apply in‘cases where
-the/ accused is found gmlty of an of-

“are i fenise which, ‘although involving a
' “failure to-obey ‘a lawful order, is ape-
clﬁca.lly listed elsewhere in.the Table.

- During the early permd -of the admin-

' 1stration of the ‘Code, ‘this provision

" wag" applled to such offenses as failure

2 “to' report as ordered to perform extra
"uty 8 oy appéaring not in the pre-
iscribed: ‘unhiform.* - Althoiigh these
Bt of ontission Were- ‘¢hdrged under
R iA‘*,t"ﬁfélé“éz it "Wasé‘held ‘Iﬁhb;t the maxi-
tlniimpbanle . punishiments. were
oﬁ’ét‘@ﬂ*édﬁﬁ?’?‘bh@ Tﬂﬁl@'ﬁ"‘hmitations
.9 plinfShBMET twk¥iblation. .of
o ‘Atﬁéﬂ'@s‘%(&@“%ﬁ'ﬁﬂf}isﬂ%;ﬂ? é !
severe [puriishment ofbntitial fordelr
-bures hnd!cnm’ﬁnemeh’d *macwfnotw axs

L

o ceed ai month &

RN S B APUS R T

14 {initad Bl‘atas v. White 12 USCMA 802.
-2 0 GDOM; BT, Wilevs L OMRM20GIAGL): r
,-“‘ﬂ ‘844958, @nr’pantﬂr 11 'BR—JC 368 (lDﬁ

< TyREhA S04, 4 OMRGe ). [
hOG=508, - 4"+ OMEL},.08,: ﬂ'lr,ﬂ d‘ge Quinn  ex-
_Wﬂa‘y an Ca‘rpantar holdinga, _q‘qnﬂnad to t.heir

Vhruﬂ]"y apnrm{ed
;"f“tla% E .

‘242

. Later;in:the caséd of United Stales

v, Buckmiller,*%:.the Court of Military

. . -Appeals was. confronted with a fact”
*- -gituation. quite- similar.to :that in the

Wiley case.. It held that failure to re-

o port for duty.as ordered constituted a

p .-uvmlatmn of Article: 92, regardless of

el

b
-k

Judge: Qumn, Speakmg for the ]

Court, said:

e ilngThe i language: . of : the - footnote,
i1y, ineven: as.amplifiad.in the discussion
o dhe -drafters ofrthe Manual, is

uefceedingly hambituous. . . . The
i+ fadtnotebecomes much more sen-

i oeiblesifs interpreted torequire a
. Tiiiscomparison -of :the. gravamen of
it the:offense set.out in the.apecifica-~

" tion-with the charge it is laid un-
" der: and -other . articles under
~-whichit might have been laid.

. Wehave no“doubt that the

"o fagts alleged. in-the specification

“would “support a charge under
Article 86(1). That, however, is
‘'hot the test. The gravamen of the
offense as spelled out in the speci-
" fication is the disrespect: for au-

s ‘thority as evidenced-by the dis-

"' -obedience of the direck order of a
superior. This is obviously an of- -
fense of a more serious character

" than. that: condemned by - Article

By

LML e

¢ ¢ The Court contmued to find foot-
note -five inapplicable in.some of the
cases presented fo. 1t In doing so, the
+ Golurnt-cornmented: il

S8 e eon’tt‘olli'nﬁ“ element to -

b 16oked #oriin .deterniining the

R fispﬁﬁiﬂhﬁféﬁ?s"‘ to e 0 aspéused is-
haarugen Hokhdtigdnnke fiiloreto shey a di-:
L reth parsorial orderiof a superior.

Lo daast v nulms(mm some duty [WB,S ;'n"
wvitob wi wodRieMplved]: patHer than . faflure :to

bl::rs:ﬁisz:msmmgﬁeh duty ordinarily con:™
wils ol pdfsrond igud enedweutme If there is-found...
*,;',j;j, e st ﬁ Y tallure ~which' indicytés *
G MY 0 ﬁrespect for. .authority. by.the
“‘“’“ ’ “'of & direct order.of’a
r, the footnote is inapplic-, :

oty

"i) \Js )
LE w’i RS
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~able and the igreater punishment
. may bedmposed .. ...
+On the othei* handj-the, Court has used
. the comparison of the“‘gravamen test”
.+ .%o  hold: that: “fqotnote ﬁve”
. _apphcable e,

" (4) Permissible: additwml pmmhments

‘Perniissible additional punishments .

oo basedaupon prior conviotions. First, it
-7 i should'be noted that it is'enly the lim-
. ‘{tations'set forth in theTable of Maxi-
" -mum- Punishments which may be ex-
.« . oeeded in'impesingany ‘of the addi-
i - . -tional * punishments:  Ju¥isdictional
»+ limits-and -limité’-as'-tti"ityﬁes*of punish-

+ mentmay tiotbeexcoeded. -
- After'an a.ccuséc} {5 founid' guilty, the
'prosecutibn is permitted to' introduce
“evidence'of the' ‘alociiged’s previous con-
| Vigtion by cotirts-iartial® The gen-
% eral purpose of adiitting ev1dence of
o prev16ﬁ§ cohwctlons {4 merely that the
‘court’shorild cdnsuder this information

o in detérminrng an approprlate sen-

“tenice. - Under certain’’ circtimstances,
‘ _ho‘wever, once ‘sich previous convic-
~ tions haye ‘been admitted into evidence
““they may opétate fo increase the maxi-
- pilin Gatho'rzed pumshment

Section B of the Table prov1des that
if the maximum punishment for the

oftérisd for i rhichi thbYavetsed stands: **&. .. 7 -~

convicted does not extend to
1 EpYIs T A ~al‘frw1> How ne o

i@ s e SHHT )ﬂ‘ﬂd;“l lt:! B R B
-t Uhifted Stntes v Ln.-nwf ) f'nrsuﬁmaﬁs“icmsmmomm a1,
B6-67 (1958).,; el s e el vd !)fnab'm 0D

kL Un‘lted Stg!.eg ¥ Looa 4 ,}J?G}%ﬁ 8, % m d i
1® o saction I, supra, for weperal di cuss m! agt "}i
efteat 6f Previous donvistions, i HEFeNa YOS 3 sk
MO 1051, Pk, 1276 sed, By hsrnumlhembs' Mn B cnmki.
5150(2) [T . ; b IO ey sl
S K q No 19565, 28 Sap Bd, 19 Fed RBB ﬁﬂﬂﬂ()t&dd ?i tﬂ tge
- Mbriuel 'for Oonita Madilal, nas (‘.ﬁm a8), pm’a
by MCM;; 1058, nares 762:48);

pumtive

and slgp.statipg thab the-quelifigption thopeto

position of forfajtures Without eonfinemaent, B #

puthgginad 88, regular. rather thun q.;idmw p ni%

Btatgs, v, Prescott, 3, USCMA. 122, qi,pyn 82, ‘(1 521;,,,,,, -
WHGM, 1881, mura. 1270 860: Baiges faw 0o S WA

a7 MU nited Stuted Vi OFEWEoT, ;J‘B\"’UBOMA 208y BO‘GMWSOS‘“’&ROI) ;

-'Unitnd¢stu‘tii w “Powslly 18" waﬂ}m ss, domwﬂs # (UPE1Y B

o MO (OB, el Al e T ratited
*0.\/nited States v, Simpson, 10 iﬁscwu 229,

1 iR 356,1058).
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.. %01 Inited. Btates v, Watkin!. 2 UEOMA. 287, 8 OMB.$7. (1058 iad-

Ing that this general rule may,be sontramy, io,, ﬁggon&% mmyﬁpp. :
Geltp-

teven o) nb

diggharge, proof of two previous con-
~vietiong. .of offenses will, authorize &

% b&dm@mtﬁeumaxge; total forfei-
i‘ wfﬁﬁ;ﬁh@ t,I{e .confinement,

8 . hard. labor for 8
n%? ﬁeﬁﬁuv@r&& No- 105685,

meﬁdk' {ioh “BI Brovides that if
- $he: mhacterifin, hujg) vw' bv the. of-
‘o A Yehige df willeh s ‘Hfs‘canvioted

dgés’ ot ekish fs -_n‘orable dis-
) _'_._d‘ﬁa‘rge oot ot thidd! prerious con-
‘ "‘v1ctibﬁs duriﬁg-g 16 hﬁxt preced-
it 'the ‘commigsity @ hstant of-
| fense will ‘autho Igﬁﬁcjrable dis-

'charg‘ '"‘_total"‘fdﬁé‘i rﬁs a&ld confine-
' "ment" at hard Tabor ¥ ar 201

- Thq various add1t1qqa1 prshments
:W];lSICh-r paragraph 127, ((;I)1 ,Section B,
aut orlges upon- prooﬁ of two prior
~_conyictions are.seversble, & eept that
o forfeltures ‘may not be imposed as an
addition pun;shment in tixe absence
of 'a sentence to additional punishment

;of conﬂnement for a:n equal perlod a0

d Reductzon 'tn enhsted pay gmde

(1) Geneml Reductlon in gra.de is an ap-
proprla,te punishment for an enlisted

.. - agcuged- in. addition to the maximum
- punishments set.forth in t,he Table of
Maximum Punishments.:* The court-
martial may reduce the enlisted ac-
cused’s 'pay grade to the lowest or any
“'mtermedmte grade. The court mem-

7 berd,; However, must’ have been’ speciﬁ-
v ieally instructed that ‘reduction:'conuld
a4 U peindliidell in' the ‘Bentence befors *Ehe
: ’rédu%ﬁoh ‘woﬂ'ld bé a*ira.lid ‘penalty s

(2) Automatw redfuatzon to lowe;t pay
grade. The Manual provides that re-
=i neowted Muetlonwibo- the ‘lowest: enlisted pay

edt EUTEr LT

- rornbdad ﬁnbnﬁm%&ﬁmmgﬁ ;rf:g tbgnégﬁ%ﬁﬁé aﬂ

seavst-a ooifily
AMD a3 ' dep

mau: !') )

«ppproved- ineludes«either o

PR, B Hihexiant, or
e casens ‘hwrd laboir withouticonfinement,** The
et Yol ob MM “Alpenly, Hiowever,
ot i :,iis‘%?l‘ti’;?“‘i"l‘?m" provision -{nvalid -be-
naga0s. KO baBBL n&&&«?ﬁl@lal a.at, it opexafed im
AL pan ik gm ‘Q‘ﬂyﬂ'@o‘m‘&e‘aw the severity of the

ntence.e¢ éongress {ater made the

e “"’““’p’:‘bﬁrib‘!é " Yor + fuitothatic' reduction,
28




" pa¥t of the Unifort Codes Article

B8a gave the' Secretary of the depart-
" ment concerned authority to modify
< the autometic reduction prov:smn a08

(8) Sentences mcludmg freductwn to in-
 termediate grades. If a sentence in-

, clucjes 8- reductmn to an iptermedlate

. grade, that is, one above the lowest

. '.enlisted pay grade, but aIsQ mcludes a
pumtwe d1scharge, conﬁnement or
hard labor without conﬁnement which

if approve(i would mean that the ac-

cused would be automatlcally reduced

to the lowest pa,y grade by operation

_of Article 58&, the various elements of

" the sentence are cons1dered to be in-
‘consistent. Suppose ‘thé-sentence in-
cludes confinement at hard labor for 6
months ahd reduction to E-8. Once

the senténcé is approved the accused is
automatically reduced to E-1; this re-

" duction {s more severe than the one in-
N :_'tended by ‘the court: The Court of
¥ Military ‘Appeals said that the incon-
mstency must be resolved to the bene-

ﬁt of the accused, because to allow the

' automatic reduction amounts to il-
i Jegally increasing the severity of the
L v"’sentence Consequently any element of
L the - sentence, which If_ approved,

Repommepqqtjpm fer clemen,cy After the
.eonc Iugion, of.the trial.the defense counsel may
submit,. for, the»ﬂiﬁnﬁ'?'ﬂ?ﬁ qﬁgwill@g court mem-
bers, a. writtgn gtatime q%ﬁ ling matters

¢ ns fsbed

he w1shes to be-- 8 convemng
o cm o) t;w u‘m}, AV

foan's ,bt‘sun ! N

f

et

¢ W UCMT, Art, 58a... &;py)lodug! cqnfuﬂqgwg twaen the‘
Simpeon decleion and-the opuctmept of* BB’ bedahise’ the
‘Comptroller Genéral ndﬂpteé the "Vldb+ ﬂe@g){‘h odge mptlfmr

in his Simpson dlssehiting oplniou: ,sn
A9 Aug 59 Unlted States v. Armbruster
‘a12° (1660) ;' "Tohnson v. ' United Statel. zso 2‘

.M gee AR 834-200,- 8 Jul 02:, i Goiyrgd

5

8998%

;? t‘os
(Ct Cl. 1080).

’”"Unit.ed States v. Flood, 2 USGMA 114, 8 CHR 154 (1062). This
“tabé “whi decided before pars. 1206 MOM, was dsclured
Anvalid, Aftor.the gongressionpl enactment-of- AT*‘WF 580 the*jusas
tion arose a8 -to whether the Flood decislon was still controlling law,
An: Army Boiird o}’ Réview- held tht. Flaod still hpibiled. OM 405188
) $humlte BD OMI} 559 (1981). Bed» -TAG-T 1982/?61? But see JAG

Manua) sé. 0112a which makea Arb ﬁan lnopernt e in the naval-

dorvloe 0 . S .
‘"":UguJ Art sﬂh, (rehqarinz) MCM 195), mu'n.‘ 1090(2) {new
trial).

P44

St would ‘result in greater reduction in
g'rade than that originally imposed by
.- ‘the’scourt-martial, must-ibe disap-

A uproved 9. : -

(4) P'u}iitékménts assessable upon, frehewr-'
ing or mew irial. ‘In a rehearing or

'; -snew-trial; no gentence in excess of or

. more 8gvere. than the sentence ad-

_ ; Jjudged;:by. the original court-martial
U tmeyhetassessed #1? Furthermore, para-
S graph ‘099' (2) of the Manual prov:des

i cor o ﬁngfmal sentence “ds
P aqom'oved or- affirmed.”_ There is no
S sucthdnuaI provision as.to the sen-
ten¢ehom srehgaring. The holding in
Umtg,d States v. Dean,™* however, has
m;pgse;i the, requ;rement that the sen-

i, bence- ,upon rehearlng shall not exceed

~ the, orlgmal sentence as -approved by
the cenvenmg authorlty The Court of

" Military Appeals later held that the

punishment on rehearing was “limited
- to the Iowest quantum of punishment
spnroved by a convening authority,
SN boa.rd of review or other authorized
oﬂ‘icer under the Code . . nnless the
reductmn is expressly and solely predi-
cated 0N an erroneous. concluslon of
law » 212

L

™ bectlon VIII. PARAGRAPH 7, MCM 1951 CONCLUSION OF TRIAL

authonty, as well as these members recommen-
dations for clemency ®3 These mitigating mat-
ters should not he-those which could have been
congidered by the members during the ‘sentenc-
ing proceedmgs Further, the recOmn;l_endaitmn
for clemency should not impeach the sentence
itself#!¢ -1t has-been-held that where.an incon-

sistent recongnendatipn ,\w ,_}mstituted by a

""mw? msfom m«mﬁcﬁm m vrwm

wisscm 582. dg' cun 9 (‘tm)
] -1"' PR Padagrdph of ‘the "Manudl” is -
i  Hibldover o the paternaHatlo ‘days of
Miketendent; theidigh sentenicing proesed.
ings wery. provlded. and especially iwhén' it wes the practice to

| addudiearrantmurdkiinteiivas  relying -on- the gonvening suthority to

rediigsthying {Lodyir thesmost-practical recommendation: of a.clementy

petmon Is one to suppend the sentenoe, a form of clemepcy beyond
owcr the ourt members

o it A, ﬁh “pedd. T1d.

LAG0 10604




with the announcement-of thesefitence, that the
clemency recommendation raised a doubt that
the members knew of. their powers to give a
proper sentence. Such actions, in effect, would
impeach the sentence. On the other hand, if
either of these two factors were not present, it
would seem that the sentence would not be
1mpeached ain

Lo

2 Appellate brief The Court of Military

Appeals has expressed its concern that defense
counsel frequently 'do not file appellate briefs to
urge matters in amelioratwn of the lentence #14

918 §ge United Btates v, Groleh, 10 USCMA 495, 28 OMR 01 (19060},

and orses olted thereln. Compare United States v. Huber, 12 USOMA
208, 30 CMR 208 (1061). The court said: "Two oclroumstanaes; bear
strongly upon this matter. The first s whether the recomnrendation
originates with the court or with defenge counsel; end the.second
in whether the recommendation g maede-at the same. time ap the
impoaition of sentence or so close to that time as to Indloate: reuons
ably that the two acta are substantially part of the sama event... "

.98 United ‘Btates v. Fagnen, 12 USCMA 182, 30 CMR 192 (1981) §
soe dlso ch, VII, sec. VII, rupm

27 Ibid.

ub DA le 27-—175-—1 {1062).
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Such briefs, according to the Court, become part
of the record of trial in view of the wording of
Article 88 of the Code. Thus matters not raised

a8 trial can, in an appropriate case, be consid-

ered by a.ppellate bodies because they are in an
appellal_ "w'brief nt,

3 Authentlcatlon of reeord of trial The au-
thentication of the record of tria a8 well as
subsequent events i the logal ew of courts-
martial, is discussed in.a, separate, text “Mili-
tary Justice, Review of ourts-ﬂa. al, Part I,
In1t1a1 Review # LI

45
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