
such discharge when.,ia'. sentence ,to 
confinement ·i&.Iin ex'eess',.,of a ststed' 
period of ·time;"" "'1'i"')')" 

In United' Staves'v. '!if"'ash'G'f the 
Court of Militsi'y APiY~I!i 'held the 
present· Mattu'Billpr0WMori. op'erated as 
an' "absolute 11!rilltratf611"a:gainst any 
tlentenee'to C'(!)lIftl'tilllll!litin,!etcess of 6 
mon1ilis 'illi .~hel:ltbs'M~ 'of' a punitive 

',' . dischal,1ge! ,ltlIld't.1Ih1li1ll"allw1;such sentence 
·was "iUegat"(. ~M:iSi:xi Y6'8JJIf! later the 
,Court decld'ecJplllniil8d f!!t(J;1I~'8 v. Varna-

. i, dare,elOpressl\\1'':(!)ilierruUni,tne Brasher 
decision."q 'villhe' C~urt',j)eld that. the 

I. lawofficeriiiI'Ji~d'1Jd,the pl'e5i1ldice of the 
.. aecused 'wheriNlnlesponse'1;O a specific 

qu\!stloh ,b:lhthe'iZ'Ptlesidentdf the court 
tin whehherxtne"CoUdltvMuld adjudge a 
seriteJfce'~ltO"()otvftnement for 1 year 
. wilthOtWlalso adjudging a'punitive dis­
'()li&rge(hereM, paragraph>127b of the 
IManual;hJudge: QuInn/speaking for 
the 'tnltjoriilly, reasonedtlrat the Code 
contsined·no proscription .of sentences 
to. prolonged confin!lment which did 
notalso;,contsin a·puniti,ve. discharge 

.. , and. that .. this, Manual pro\lision could 
notbe'.cI'ationalized . as ran ,authorized 

. presi4enUal limitllj)ion,sUl:ce it was, 
'iftl'bher;lI-n"8l1tten1lion" 'l1blll.t is, it did 

, l\~t;J~U!tt.'i~,~ou~"j:rPIll;~lI1:!,lposing:, a 
., ; ,'punjfthmtll\itlittJ.llewn.i!t~t4Jwi,)the' Code, 

1 :; bu1<~~lw'tit.:lliQ1llir~the;<Ill!)urt to add 
. . ,·the" ~4:bllnel\ll!<p~nij;i!VA discharge 

,,;Wh$n:)ilh'e~€?~4~~t;lijlqj,~~. it 
tG, intPAIJ.$,~nl~M!I:i,!I_W1ment Of con­

·.nne!llenj).~ij.~~1l:j_1IJa.ted a policy 
' .. direc.tive .f;>f, th~ i~u1;bl!lr;Which. was 
calcul.ated~' inft~enOlt\l!,l~Our\l tn.lim. 
bel'S In thelr.:fuI,iI\~ :~;.~~ 

, ", -, :', ,,'_" '''-'l " <:!1\",'-t;':~,,~;A'-','~' :.,[4 '.;4\1 Milt 

'-, , ,1 ~ ~>;<:'M'-' :i\~2. ttl 
, m',MOM.; i9i 1 ).»a~~.' ·'8'49 '(requfrlrik dI8liot1ori\jt~t1lsohara. If con_ 
finement ,exoe.detl- ft:-;·t'O,:>ntbll,)H/,MOM. l~,8ii pt.:t1MY104b'lt~(oblf6·d'" 
rn,ent ,at bard·_:Iabor ilot to exceed six mont~ utdels .dtshoftol'aUI.-

':dfaclia.'I'''.' :afticr .. i.djUdIMt.) 1-' MOM,',-1,9if&" \para. f1.7·b,' (~eQUbln8$~ihel\ 
d~~~o~<?~a~\~, i,~Usrb'f'" or, ,_b.d.~o~du~, AiS~P.a,t;,ft, ~~.,?onftnern.nl1l1:exl. 
ceaded flbmonthsJ) ,'i Mold:, -1951, para. li7b, (the' present Jprovleldn1)iI 

" ;. W'2 ~lJSOMA,,:6Qi'<'.6)dimmo~. t196~) .• , TMii_brteIS4:t18\\J.d ,wafh~betb8~ 
"I ,boarl1 9f, ;~~vl~., e;C?!!d _m~tI~,,:e the,. p.~rU~Pi \ ~~ I ~,~e •• nteftde :t.61U' 
ttndlne to ba;ll~nduet dlsebar&'8 while amrhiln~'tha:t ~ortloh":extendl/ 
Inc, to, !oonAnt~en1! )to~ llt,""ppthlf\ ;.!l~~~ ill.tlqlel'ldj8sented",statlnw 
'~t the _lImltati9n . of· ~ara. 12'1b\vas bindln&' on ,-}1ie· eourt~mai'Ual 
'but not oh-'tlukbM,Yd-<'Of~\7{eW);' .(;,a i_l (:1_\("" '')', , 

'.d;.\'~.~,u.nj~ elAA'j!vfry,.~ .. "Pre, '~.'. H§9. ,~~'4,~qJ9. ,.·R 261 '~l".") .• 
'lIIt'See UQMJ 'i~it' 86(: 'h' "."., " ,.,. ., 

.,r'!!t;1,'$9~A·.~'!\fJ;1IJ2 ~(jI4~1!M ~1'\lii8k ,; ". 
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. less· severe,thamthe, nta!Xlintum one the 
Code'pennitted' thllm to ·assess. There­
fore,. the. M'lUluaLpm.vision'was with­
out·sanction of lawimd"tnust fall. This 

. 'l1easoning was ·bolstered·by an argu­
.,. ·tnent from statutory, . 'construction. 

.Judge,. ,Quinn reasoned that Congress 
must have Contemplated sentences to 
.~ftniltnentJ in,excess 'ojl'l¥ear with­
. out 'a .punitiv8<'d!1lchar.ge;,·.else it would 
not have provided" fOl'review by a 
board' of review incases involving 

'" 'punitive dischallgf)' "o?>,'"cQnfinement 
":' J ~OI1 ,1 'year or. more.:'~' It: would have 

ibe\ill·$uperfluous, toproy,ideJor review 
: .• ,ot s'lln~nges.to.eonf\nmal1:t:\for 1 year 

.," JfIQ~ ·:'IIl'il'fe' sinae ,they !'I\'pulc;lr'llecessarily 
.' '. '<I))MlOl;lpll!4with, apuniti"!!i discharge 

. "'\ • "~~",]II~.>re.vie'l\'ed undel;'ith$provision 
. ",! .. ·1 ,,<~&.~iOf'lall1lunitive.~~Charges • 

, '<, ',",'\#lull.e, . Llltilll"er responded to this 
, (' !l'~~Ul!'>1lh'tolIlrh Iris dissenting opin­

. '\i1!\~~~'::li1..nii1e~·,Stq,~e8Y. Hutt'!''' He rea-
,!:, !,)H_tlit1)1Mi~ll~ ~agrl'.Ph 'L27b provi­

'.: . I, "J01 4m~jil$iii~d;l:!;leJintitation upon the 
. x,. iC" 'Ii.!,,~ #iiGtiI.n4i'llg,· ,ppwer . since it 
') J;J:di~iI~~b!1iI'1nwhic)l'haddecided not 
·/ui:,.il ,tel llotto 
'>/1 6'lIlonths 
'''i.!' trom 
,·i-;,ttTOrl

, out 



vision constituted general prejudice. 
A rash of irreconcilable board ofre-

"view opinions appeared. attempting to 
interpret this, aspect. of the Varna" 
dore..Jioltholdings.'" I'll United States 
v. Horowitz,'" the Court held that an 
Instruction' prohibiting the imposition 
of more. than 6 months' ·confinement 

. without a punitive·, discharge constl­
,tuted reversible· error only. if specific 
prejudice is found. 

The Varnad(j1'8-Holt decision jeop­
'ardlzed other'llrovlslbnIH)f the Manu~ 

·al. ParagI'aph 127b' ,provides that 
forfeitures In'ex6ess:of hvo!.thirds pay 
'per lMrttlH!or6 Jmtinths 'may. not be' 

" 'adjudged u'l'ile!lS 9; pUrtltive discharge 
e OJ Ji ii! alsoa:djudged~ After the Varnadore 

decislonj:boo,l''d's' 'of"revieW' split on the 
, questio'n whether Vamadore applied 

to .these'limit.ationson forfeitures.'" 
THe' Oourthits' stlited', in United 

States .v.' Jobe,is, that the'Varnadore 
. hbldilig' dia: apply.'toblvalldate the 
provision 'of paragraph 121b requiring 
a punitive diseharge If 'forfeitures ex· 
'ceedtwo·thirds' pay tier month for 6 

'. months. An iinstructlon in the lan-
'., ' 'guageiof, the, Manual provision was 

, . erroneous. However, the 'error was 
, not .prej udicialsince there Was no rea-

", ) 

" , ";', .. ", . '. " '. ," ' 
,,,!,' COmVa-TflI, OM 899682. Miller; and Kiln. (7 AUir 1S8) OM 899948, 

rnJant ;dg AuII': ,1S8). 'and :NOM''6800996, Sedb81!ry ,'(ts ·!Au!ir 68) (hold. 
Ins nn'l'al::'pl'iJ~ulllce},''Wtt~,~OM 5B(lQ,6~O. Hob~' ,(28 Aua' (8) and 
NO:t4",:,440ISP2.G.: All, .(16 SliP, ~8) (requlrhur bu~] not. ,ftndlne epeelfte 
,pr~Judi,a.)i/·, ' ;",' ,:' i', i'" " 

" U&'fO~1lJSdM:l' 1t20. ;a7<CM:R ,194,1 (1989;) .. It .tai Intereetlne to note 
that .th""01l~1I,""I\"ti't9"'~1fJ\ ir~)I~~.~;~\ito ·.I~.t In Holt, The 
ehrnillcant, dt(t'r~no.'-*ould. ."m. to, ~~e,·that the _IOOU11: In ,Horowita: 

. made no eSlPN'iHi.ttul~'.i'l.eY;th~8_'tfh6"0lijml:ulbt" &ttn(d ... Holt had done. 
Per~ape, t~, ~pur~'}()f-Ml~~Jt"I"pii*~~ ul'nHi'~he. dootrlne of 

, ~·lirenera1. prejudlcf" .,\-:{t ".1\ 9~r .. ln'l)f'·nten~lcl',\)y Judee Bl'08-
man. Bee Un'tted"Btatea:'v. AJ)h".',6,:;usoMA~:a4fl~!.\1l1OM.R""'J2"(19111S-). 

. v;;:~o;;;r;;()C-~d'drJ~8~:!~pt~?~t;~~V~:!~'IS~hO~~::d.t~;~ 
".Jell 1915~ (ihpldh~e; tlilh; v.:~If1tI(Hlo,.t"l1O'~r"»lV!iI UtR~permlt. a len. 
tence to total. forfeitUreS for, 9 ~Qnt~8" alth'ou.h -nd' ,tf\lttttlvt,:, Itli~ 
~harae-tl aCtiuda~lt 1'-" oJ'" -' .!t~j 'l.!-J"9"f:HMqXt) 

t, le11.p: t!J.SCI,:MA!P16. 27 OM"')'~iO, .. t(~~N'1l; floiel~n l;.io!fi :\/1." 
.182 10 U'Sd".S~ ~76, 279, 27 qMR ,8liO, 8~8. 

',r "16l1'See 0)1',408886, PodinaSe1'8kl'.: 29 CM,<It .~ag)f'tM9). 
: lilt V~lted, S~ .. tee v," ~mlt~., ,10 'USRM1;, 11131 t:f1<J-iRllfR ';,'27. ) ('rDB9). 
But speolt\c' prejudloe muet be- shown for' '& \leversa). Here the 

".iTOneous, ,Instrtlctlob' · ... ae' _l'lvel1," land; bOth, ~ o~61lhl)n'n'tilial1d"JClI' .. 
~,,,), ,w~re "lUudee4. bu~ ith, ~Oqrt oo~elu,ded,: ~~~'the:re"N ~not 

"'a' ~'l'easoWable >I p08~lbUlty" that the court "'.'8 Ihfl.fienced" to: Impole 
i~l:I"Mtll •• FJWb.tI\ :It .. o:tb,nlse,_,w.ou.ld', not IbM'e)' !, 1U I, 

,1.~,1O, VSCldJ\,,-122, ~1',OMR 196;, ,(1959>'--",' \' 
,:"tile loi -k(isdMA'.'1-22Illl'80,1 27 dMR'198;'''20-': t ,;' -" ,\ 
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'" sonablepossibility. that the court­
martial would not , have given punitive 
discharge in addition to thE! total for­
feitures, 'Bven had it .not been told it 

i,' .,1 mUst .. · 
'if, I,.J ;,,' In Jobe, ,Judge Quinn'stated in dic-
,0", i." ,. tum that while it was error to Instruct 
:ll •. '· .",.the court that it mU8t adjudge a puni­
l"L' 1.' tive dischargeif,lt,wished to adjudge 
";,,,' "" ,total:\forfeit.ures; nevertheless, a sen· 
;, ,',,' tence to. total forfell(;ures .. for an ex-

'" , tendeo:l timeiin,.theabsence of a puni­
'V'n .' ;,j., ,:~~vel!.di,se.lJ,a~~:.Jllia:ht, ,be .. considered 
;" 3;;, i , .Cl('l!ltl!a;u.4 Ul:Illll·llal PJlnilJhment in vio-

!, 'h: 'l~i91l.9$ A-lItiele,J)li,of'the Qode. Thus, 
',it. 'Ii)' ,VIl~l,I)e"\91!<1ItiQning ',j'nlJtl;'uctlpn on the 
',',1.1','1 ,",' tm1!Qslt).on',pf totalforfeit\!res might 
,,' ,;:;;" i hi bjli,jegl~lw ,Ci\es;i).'ab)e/U", The import­
"i'h.' '!/I¥:lQ&"\l:C.,tJi!l,lo/le cast! wQuld,seem to be 
"\'i ',' ."", I .. itlillt ~rQr"c!ln be createCi\ by. reading 
',Jj" ,i, ,,'. tlle,i\!v.O>l:ds otparagraph 127b and per­
.H:;:b~PS, .AIs.\l,by ,9ayillg nothing with 
',i"· , ", I 'r~er,en.ceto. imposition of total 
"", .' i J.' ;, ,fortejtufes.'~.' , 
"', ' , Paragraph 126d provides that no 
)!' ", officer may be' sentenced to confine-
" '"ment unless he is also dismissed. The 
"",. 'court has stated that the Varnadore· 

, . , . . Holt reasoning, also applies to lnvali· 
" ' date this ·provision.'" Pliragraph 126 

" ',(2). prevents .adjudication of a sen-
' .. ' " 'tenceto lIfeimpl'isoninentunless dis-

honorable discharge and, total forfel· 
turesare 'also ad~udged, In United 
State's:.v.Joneti,'" the'dllfertse attempt­
ed to bringthismallUItICl)l'ovision un­
der th/tV a'l'f!ado~e d'e~isiort.· The Court 
saidi' u,Eve'n lifi We: :wel'el,t() determine 
that H'Q'lt :ana' V'a'muidlwe compel a 

" . findillgol(lellUol' \~wheri this instruction 
is glvenih.".:,raqu8stion we need.not 

" , ,,~e<1i~~~~,= ~e,,~!il;u.cl\!de there was. no 
."""" ","'p~ju~«Qetll>1lhe'accused.'" . 

"':'h"(~'n,,r'!i\, ~~~111~t'hn~, I':i'l ;'" ),'-, ;,' " . 
",ri,';' "",,,,,.,,,~ "Ulne:.\',lIf:~Qre. ·rule.extends to in-
"" """""''''''''i>:!lilI1!l-. ~J.~'M'ltnnal· provislotl' renutr.-,',H,IH!i"'<! hllJ,liiV'if\'11r!·~\'t!1"',.w,'1" ",'t i, ,", 'i, ' 

,.d"d .. .. " .~lillrtd\\lsah,of. an officer sentenced to 
::..:::·,::~:.1IRm~j!ilt;, .arld Jnay ext~\Id to . .the 
..Il"" h''''''I1J1t(!Jc'l'ill!0n'''requIring dishonorable dis-
1.1l, ... ·""., '~lilWle"ot an acclIsed sentenced to ute 
"",!e" '''''_r!l!ortinertt'. ,It Isat'Ie'Mt 'arguable 

, ,bhat.tt,;mightbe.exfended. t~lnvalidate 
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the provision that 'a fine may be ad­
judged onlYiwhen a punitive discharge 
also has,b,ell~ adjudgeli, or that the 
Table o~mqU;~,?a1ent'Plunishments may 
not I>e uae,d if apunitjve,dlscharge has 
been,aqjlldge4 or that forfeitures may 
,be implJlled,,/\S,an ,additional punish­
ment only"if c9nfinement, also is ad­
judged for a similar period. 

(5) HrvrdlafJor without confinement and 
'reBtriotion to limits. ' These punish­
ments are the least severe of the pun­
ishments involving deprivation of 
,personal liberty; and are similar In 
that both maybe' imposed' while the 
sentenced 'accused performs his nor­
mal military duties. The distinction 
between them is that the man sen­
tenced to hard labor without confine­
ment Is restricted to,'speclfied areas 
during 'his off.duty hours,'tIo engage in 
work detans there,Whiitl the man sen­
tenced to restriction is,JIIerely required 
to ,be in the, area'to;wh'i4lh ihe was re-

:, ,", 'ii"; (1.:.; ','; .. ,~." ~·,:·;\':.d(,!.' , 

lIfUCMJ. Art •. 20 •. " ',' ,"' '.'1:' .< , .. ,' 

1f8 MOM" lob. "para:": l!8Uf'J.i\i-ia !'.~iI 'wh,w.'t'li'1rI 1Iaw omen'. In­
.~~QnB tatlld,·jo.\ili~~tlohi.tbfjlP'Q .... ,1b\ln~rpJ;tp)liqilnl' &I a puntah. 
_m~t, "~ar~,, ,~~~r" ,,~Jtbou~ CR~Ap',IJI!~,t .~~u:t ,tllt ,.,~'PteQce Included 

'''thru ,earl' tit harcl,-u..\"jJ1j'H tit'j'bf>nveHlhl'"WQth'oflty· Was correot 
,in ,d4lnlt; t,,'t. WQl'd-:~,'"fcondiXfth~'~':;~I' tJJf. ~~il:ce. :'the Oourt 
n~,: the B.l.'I)o~~h ;,~~"'! ,1P.'.P,,08~ ffi ,PA~~ J~Q,~tIJ\l}d 811umed that 
th' 'C!ourt 'men'ibera' Cdl.ilil" btlt '\ia~.1ntiil4~d.i,tb t'dipole hard labor 
,tor ,8 ..... " l!nlt,d ~t."" '";Jl;1>)lI,'/{!I''Il~Ii1)\A,:\iII''' ,28 OMR " 

(~~~~ra. 126,,; MOM. l'~&i,~ 1~;;,\~~,~t/j'(/~ .. 

tfO,Pal'a. 16b. '12'10i" )40lrlti':?'96~\!(I:,;; ~ '~·'.\'\.)'f ~,fWtW,\' '-'," ,,' -
171 'J:'he ,conve.ral~:m : 'a, ac90111pl\l\~e~, ,thry,\ll:~i N.~\ 91 the Ta,ble of 

Jtqulvalent Punllhmerttai para. 11i!"1ot':M9~;"t~,(,3'tt~ile: ra'tlo t. 2 
daYI_of reetrlctlon to 1,'da,'of"C'tI'I1ftn'.m .. ~t{::,F .'d,t \.f 

111,NOM. 8('1. Brooks, 17 O)lR :'67 (191i"')~ . 
, ITa'OM' BtWlH, 26 Ooto)).r 1962 ,- '(U:iI.~hib1fl"bed)J ' , 
. lWUnlted States v. Jobel n. :161.-4,*14/ i','-,".y' "; f,,'-

'11,5 Para: 11811-(1), MOM.. 19'61.' "' ',_ ,,", -
1ft Oll 8'9204',' 'Galvan;' 9 'OMR 1&6 (19~8)'; Tb~ 0 •• hOldt \b~t 'a 

ftne i maJ' ~ be.' lhapi>sed upon -an officer althouah "'th.te I. nO) u~Uu.t 
.n)ic~~el\t "~t.\~ I~plt~ ~h.t. the I,m.

j 
r,e8~!l ),mar ,_o.qeur .In t~. P .... 

of ~nlteted p'er~Ona: cf. United Statee V. ·Ouen. 9 USOMA 8&2, ~6 
'OMR,112'j'U958)'o, 1 +, " ( 
" lff,U,nI~d, i~t.~ vo_ H~q~e~e~I.,,7 ~SCMA 8, 21. ~MR, 129 (1966). 
MOM, 1951" ,a,a. ,1270, eec,' B. _provides that, "A fine may be 

. II.djutWfdi adf:nit ah, enUated ipereon; In lieU of forfeitures, ,pro­
P\d:!_" __ * ,2):Ifn~tl1)~ (1!1l:9~~e,~' ~o -aliJudJftd." .Oilft1.pabla euPplt~.) 
An In.t~c~lo~_ 'IncorpoTatin .. ",:i:b!s ¥,anual provlelon haa been' )leld 
41@heou. ,ttndef,·,,'thll' Va.mcUf~N.Holt ratlonalel United !3-tatea v • 

. ~.ndrF' .14 USCMA '~',""'~_' ~''''~~ p.~ _____ ,'" (No. L7, 498: 22 May 
U~4)'; The O~urt of Mtlttary C Appeals 'hile held that forfeiture of 
».., ,il not'~a ,41~ertnt"form ,of~PM1'i~.~e~t trom '. ,tine. Rather, tor. 
te,l~ur,e le,\a,le.1l: ,~,~ere:,~e8~~ IOf_.tb~lea,'i'l1"_ ,~orm ,~f p~nlebment. Thue 
a revlewlJ\r autliorlty may" nU~laaa a' sentenee' 'to .. fino to a 
'''~¥tnc~--'to, f~ltq~~.Jo~"p~. ;T,he~(9"f !~\tIi''tt'llo~£Hlh of para. 88c 
of _ MpM:. 19,61., w:~\ch p,rpblbtte ~harilln., a ,'Ane to a fortelture. 18 
hiv.lUt ,'l1M~,.ISta:tea 'v'; bu,n, e(,lusb14A:'88B,' ~II' OMtt' 112 (1968). 
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. ,,,,' " IItricted;, TheOode imposes no limits 
t1pon'ltthese ,tlunlshments 'beyond the 
ijultisdtct~onal:limit'uponthe summary 

"",i ;,reou_arl;ia,IM5d8iYB' In the case of 
, ! 'l'I!Swle.tldnl''''·' 'I1he Manual limits all 

; cOU1Iti8tllom.ln).poslna'lhM'iklabor with­
out 'cofl&leJl1ent . ')layond, ·8' months 168 

, ,and ;'r~strlctlon:d)e}iondi ; a, months. too 

" l, 

. .Sinee;'CC1nfu\am,n:b;.an~htWd) labor and 
restriction, are' boJlh lfoDtn.',:of depriva­
tion of HbeIty,j "~~·MI,Il)ual provides 
that there must b,i'tllbI!oIlPPrtionment 
when both. a;~ ,adi\l~,jn a; single 
sentence.'" The'~hne'mlJ'l.q4, reprl!lSent­
ing thedifference~t\y,.;I1l. the ,period 

• Qfconfinlllllent actuIlIIY .• l!4!udged and 
the. period which Illil\llf.;, \couldhave 
been adj udged may b,8;CQIliV"rted Into a 

. ,perjqd of restrictiQn; alldyl\djudged in 
,adQition to. the cpnfineme»t,m Since 
this, rule doe.s nO,t app.ly,.to.hard labor 
wi1;1!out cOl\finement andr!!lltriction, a 
',sentence may legaIIy include both of 
these ~<1rms of punishment,in a maxi­
mumamoun,t. They must,. however, be 

. s,erved ooncurrentl;y",ather than con­
,( ,. ~llCutiveIy.m 

An Army Board of Review has held 
,.that hard labor without confinement 
for, 6 months isa legal sentence. m 

The 'B~,ard said the Manual, proylslon 
limiting .the imposition of hard labor 
without confinement to 8 months was 
. invalid< under the rationale of thll J obe 
,ca~~:"'Although not expressly stated 

"; ip,tl)~:iop,!l1ionthe Board I,Ippar!lnt/y 
~rarded the ,punishment as composed 

'''of'two eltlfu~nts,(l) "hard labor" and 
·,"G2'S'::.';\ieonfiIilllllent:" Thus, if, the 

":;,:::"",,:;::;,fI~\I~W~~td~ired to impose hard 
"",, .. , """.I®or,bll.,.exeess,of,8months, it must 
;,' ,1""",,,,, • .lTokl!li'I';'d"'O!:' o~"t 
"'-i' .if,,'" ~'f1ilt~~"~~J\Y ,.,.;~q. U~tnem~n l 
'''" "'"'''iz '"I.\i;("" l"'~;~ 'I"'''' " T' ' '''''''(1'),.r':v~~~! '~'JJ·'n1 e~t'wre8 ... a;nd,.(.ste,ntion of 
:r.')'-:'_~'j:.":)I' 11;:;;'jJ~t:~:':~;~~~~~~8'~,':/'~1'fl.pe'\~ignif\es ,8 
I", ,',,,1 ,p.eeun:tQil'y .. UabUity to the United 

'gM~,"''' ~d" i~ Usually adjudged to 
pr$vent unjust eni'lchinell.t.118 In the 

.;" 08;$., ofMerilisted perSons it may· be ad­
"judged 'bnly' in lieu of forfe!turesand 
, not In I\(ldition, to them.'" III an om-



ctr<;as.ed,»thftn.e alld,£orfeitures may 
,be inclllded, in the; selltenclI, +" 

Detentlil~r;bfpay'ts'similar ,to for­
., feitul'e with~hee!8:ception that the pay 
detained 'Asi'retumedtothe accused 
whell'heds;seplirated from the service, 
Geriel'a:lly; :hhe '(same'rules apply as 

.. ; .f , witfi ll'espe'cMo'forfeitures, except that 

;-" i 

.' , ! dnlYl'the'pltcyr,ojl: enlisted persons may 
'be detalrill<Ii"'", '.','" i", f' , " 
, ( Corilpitbatfi:ln"'6'f maximum partial 
forfeitures ..s'f'the',paf of' enlisted per­
fsonsillil1 !be a:ccomllfi'shed'through use 

, ,; C, ( ,. <If thel'I'!IlMMl'f,:MliXlirlumForfeitures, 
\, j 

, ! PNor' to· ':1lli'e~!dec'isi6ri ill the Jobe 
ca§e;"'theiinA'iilliulit'perinissible for­

, feitul'e§;wasitwo-~Iiirds bf'the monthly 
J'!!!3 'n "bMlC 'paY:; (Uifles§"1I: punl1ft\le discharge 
,I 

l, 'Wel'e'ildJ'il'd)ted, If a punitive discharge 
"Weffea'djW:llttld, theii' filrfeltUres in ex­
u'cetls;<i1!,~o;.j;h!l'ds 'permbnth or In ex­

'!iess'6f /Ii1n'&rl.t16.spbri))oth, could be im-
'". ptikEjd~ "N'il'i(r\tJi!!se' greater forfeitures 

, "'c. ' ",:tn'iW'Jj~\'a:dJadgi!'(f 'whether or not a 
,) i 'i "",~uil!iI!IVe 'dil!chaifltli;I~'adjtidked so long 
" ('.,fifg!1JhE!'TlIibleof' Maximum Punish-

ments authorizes' th'ein, although they 

"i18 u'iilt~d·,8t8.telh •. .' bei',nlrelis. ,8 USCMA- 29~.· -1:l OMR 54 (1968). 

, 1761$88:; Maik. ·~.19ti '. para.: t26h. '12''7b';'; ,Further-i'bay may not be 
,det.afI,l,_~, ,In_' "11- ~m~~nt' .Ir1',.t&lI.' than twoi,t.~lrd8~<pal:':" per month for 
8 months, rather than ,6 months 88 In 'th~ cas.e,ot. forfeitures. 
: '180 U~fitd" St~tes~. ',tbb,ei tlu.p,.a note :1:61. I, ' 

";~~~,l~~ " ) I:" ,_f r',. ,'I',:', I,' . 

,.' .t,~,¥~~) :19,tllp:{Jar"" 126~. FOl'feitur/38 8t~te4 ,hI. fractions and not 
t,n doJ(aillJ, aria ~nis is; harlJ\les. e1'1'.o1' •. United States v. GthJallon. 

L lG! lfJQk:~~~,63\,~~lkCMJ;t ;,41S-. (19~{). ~Th.,' cpnv.enil'llr authority or 

i :~',:,~o ... !p ~~; ~el)~'!' ~r. q~~~u~. ,t~~ Jl~;~UIl~ _ rp,d ,br approvlne the 
",'ama,unt. ·~o:yer;a.nY':," '1~~rrlnai~Y u~_~e~tai~tY-:" United States v. 
,'.Oil*"l)pn.,,:4'4:':ft,~.>Jnt)t"~\ . ',\H\-,· \~; ,:<\\ 1 ) I,," ,,'.f< <,iJ, 

"j1'l'J~!!,dJ!§t.~,.Yl,J,.~~?n',ll'>II1\9/I\A,1~,h·82 P14a 127 "962), 
1- _ Ben~nce wfii~\\-;:~fnclY~ ... ' T"!'~O:6b !t~l" f~:tlfeltlj.~" of pay for six 

,> montblN . Was''fGOil.iltrUed.tAiJ:.A61l1.\V.\i1Q{.Qo\ifel~uie~Qt. ,,70 .. to be col-
,I.!!e<I OV •. ', ~lp'!!n\l¥l'Of.tl'tll\llW!~W9;tl\M1ll\il;!l!.t1)dwo.tbl'd' 
'01 'Hie _·~co~'e~"8,-:'ih'o~t~H",~'b1f.~~~'{~~,j\'~, ~ ,0899h Holmes, 

) ~(:4~ldeM.21' :Ma:)I'tt:ltIf6J1.!)6-wl .. ~.w\ ' e: \Wtel 'Qonftne~ 
ment at hard lab.l>l', fQh;;l .. ;"'¥l1N'A' a~lJtwO.ib1l'i1s Jof 
your monthly' PaY", tor"llH-lhb\!xR,I8lr."f.}_ ~Yi.nln"H.utho"t-y 
appro,v"_ sel;lt-e;tlce ;-ot, .conft~emen,i-.1l~JW:4tul~#~M' ilWd 

, "forfeitUVea'· of 'forty.'6Htee 7ttbJIh.~tt'(l~·) tcft$J8.~"a~~l' mOnth 
f.(fo,~)"'~~v~: (4~Jnrnonths.'·'., T1l~',<.~91!., Jj~'I.61.J~9.wi? .,-dleJaJ elll'Or in 

the convening e.uthority's action 'on ;"tb, cou~I:n""'''tI.1 ,sentenoe, 
~"btii.:r~'i.lced~'.'tbii' sentence 'fu i~nft'iielnentGItSi.~"J'for' 6 mont-hs 
~~n1·~~p~~t:~~ o~ '~3 ~pay: p~m nJ9m~pfpn.~4Y'~PJll ·~W! f'ht1V). 

"1,11. MOM~, ~9"'l" para. )270. J "l " :'" .. ,,,,\.~,!\;. :Nnw thor 
,', '~'fll& '&ibM;' 'i9ISl~"P)t~~: !"1:2'W; ,,;p: i-UVPl .. tn'hr.111:~'-:~'~' O1,,,J fW~, 
, " ' '. "."'" '\ '.., ,', '" 't' ,. ',"','," !Il'ill w'l'I' 

: .""; t88."t:ea-al,: ~'ti~· ,lLeilBlat\V~: 'lJ.ae:~1 ';roi'" IMOM, ('lQfl~,~t;\ \l~l! .. l Ir-~t'~:",., 
;',tj " l~f ~.9~,j'lP.ij"I\;para'(' {127C. :f~nl~a1.tlh~/,',$~~~i).kjlrthe court must 

;9baeJ:v.e,t thp'-l~nd~.t-Ions ,o~, i~ jqrl~~tet1fn. anti qn. particular WP6B 
4,1' pu'hI8Mtt ni." '[,1ihti:Mia'si6' .BuppifQdI)'· ;~: :,\', ,.I,'-~!1 

might be construed .R!! cruel and un­
usual punishment.l81 

Sent~nces to forfeitares should be 
stated"with'preclselless, b()th in dura­
tioll' 'imd'in 1 dollars and cents per 
month.'" If they·arenot; they will be 
construed' in 'the . manner most favor­
able to the a~clised,l88 

c. The Tabl~ ~f llfaximum PUnl8hment~, 

, "~1)General.The President has prescribed 
., . specilic Umdtatii!ms as to. the maximum 

"., !' ,punishll:\ent:,whlch'; ltIay, .. ,be adjudged 
" '.: ',a~n$t.;an:a:c4malltl ,(l()l1victed of a par­

'y. '>' i .' ,ti(lull!fi,(i)ffilil1s~!!Undllr':theCode, These 
":11'" ,.litmita,:bi9U\jt,1I~0t0.thell>m@1:lnts of con­
"1:1:>1: i'" {;fl,n~ll11ls;an!l fl'rdieitul'es; and the type 
',. ,', "'\" ~!.dilicJaall~e'jwhlch,mIlY 'be imposed 

.,\"ll,,· ': j:Jlltl'iPlWMem:ar·oifenaesare,set forth in 
"', , i ,; , i,:dIl1iJ:le(IiMIII1:UaU,S Table of Maximum Pun­
.r I m;,r"",l dil4m:eni$;iThe'TOIblei:byits terms, ap-

f(e, . ;!pldeaito;,enlistedipersonnelrather than 
,,;l '\ hiP'" \.'officersV'~ although. paragraph 126 (d) 
,,", :,0.';;' ,),1of:>th'e'Manual directs that a sentence 

to :confinement for an officer shall n.ot 
e!l:ceed :the maximum stated in the 

, ,,',1 ";fl~,' ,T,81ble,-_,':T.h~- JPritp.Biry, :sign'ific,arice: of 
',:1., .. " " ,this'" d,istinctionfin the scope of the 

'. 'o·'TI.l,):>J~ of· Maximum Punishmen~.· is 
".' " .that an officer may be,dismissed,upon 

~IJII"iction byageiuirli! co.t:n:t-~~rj;l!ll 
of any. oifens.e rather than ,only thGse 
for which the TabJe l\uthQ,i~e,s 1.l"lIfs-

'",,\ 

:. Q( !)-ilh .& 

1)Ij{l-:~ti,,'1"i 
It ;_'l'IJ.f16l'fO'\­
,nw~.t) t1Jl 

honorable dischacrge. Also,.forfeltures 
;ii<\J pdil:ed' a~airl;~ll!n \lfficel' ,!nay &it¢eed 
theTl\ble~s limi1latiGns", '." 

, .' j! :<~ 

WhHe, 
Table may 

'",aried 

tA'Gf)t"10Q04 



valent Punishments may not be ap­
plied toofllcers or to enlisted accused 
,sentenced to punitive discharges. The 
latter 'limitation would appear to be 
based uj:lOn the purpose of the Table 
generally. That is, the purpose of pro­
viding alternative punishment Is to 
restore the accused to a useful duty 
status earlier than would otherwise 
be done: 

The limitations of the Table of Max­
imum Punishments are controlling ex­
cept when the President suspends one 
or another of them, which has been 
done in time of war and national emer" 
gency. The, limitations' so' suspended 
relate to offenses against military dis­

',cipline, security, and full utilization of 
manpower. Suspension :of the Presi­
dent's limitations upon'maximum PUIl-' 
ishments has no effect :upon the COli" 
gressional limitatipns f(lund In the 
rCode. Therefovli"the,,;lIIuntshmell'tls' aM' 
judged iO,r ojfllbilea';Ji~i,,'(loi'whlehu1tih:e\ 
Table JaIlS been" IItjsJj),eJl:ElWJlti'lY'nflNt' 

, , be i wjtl)c~ "thei,,0dum$qUltI6naJi'" 'UMtl!, 
",plaA:ed,uP9J1ri~er.lPtQ!!_V!A1l 6'ffi1ti~ 

,"', nQMIPli,Q:ii6j;:4'I~d.~~_~y)jthW)dJ6a~ 
"a~\eap*l\(i\~lI!Ii14!1t ~.'u.pit&.paW: 
,'l1eS~lt'Il:t:~~m')'''M~u!i~''{19.ble as to 

, lthe.)()flhinMei;(j!'1.t"! ,"'tdit:";~.'>'\"-t ,'k'ltt!(.'nt 

, , ~'J)bffet!8ii§'·'fIYt:i~\~t~/1:1'1t!t~~'Tcdb'l'6 '~if' 
d' .. MliafliIWJiW1)1'!UlUsTtma1" \MrudifttM 

punishments' are J1l11:M'<lftllf.lofl'e!l:lial'lmi' 
, del' each ofthepul!ftlV'e!l!,rticles of the 

Code. These ,maicill1'1i1nhlpunlshments 
also apply tooffense$ ~esser !nciMen, 
in, the primary,offenses>Jlill.te!l Md, to 

,'" offenses closely related to the, primllllY" 
" , ,Qffenses. Qccas\onlllly, an~accused may 

r '", be convicted of ,an ,offense for whl~l! 
'f ;,in!! ma.ximum punishment is expreuly, 

,,, ,)<,' _ ....... -""";'t""'~;" ';-_ 1./:,( 

t8a"~d1ri; . ,i~51/' ~~~t ;ii2?~/ B:O:, Uni'ted St~teB v."' Beach;' ,2 
usd:MA:I.Ildt,' n (O)u~.>4aj "(1.9&S:),' ,!'The offense. o£ failure to deUvel" 
malt ,18. 'l • ., r ll1p'¥4~ ~n '. ,'be.'19!'f~8e' of' "o\ll!l,truotlna th., man" 
(DIa:honorli.\)]e"Ikilcba'rae,"total fotleHu¥ft8. and "(!dnfineMent 'at hard' 
labor; ffor'l 5: :Y81118 )l~Kndds 'alo •• i)httiliited· ,1tO' {1'betna derelict in the 
per.tQ~~.n~; 'f,t 41J~i"i " .. ~p. a,~tJ~J t~~it~;eI\"and, ~nftnement at bard 
labor ,01' 8 months,)' 'the lesser ;pttnlsliment is ,the leaai maximum. 

m MOM. 19!5l, '.vai'e:, 12~o ;,'~ibl. dUl~-3~lJ644; Butler, 11 CMR 446 

(19I)a)'_.'!.Il~~. s'.~~.~"~:V\,l~,O,n!l~ :2;~89.~+:':}Q.~.6."CMR 60 (1952)-. 
ltHt'l1n:lted ~ta~,':'f..,..Al~~der.,8,8S'C!MA.846, ~2 CMR 102 (1958) • 
. 1~.Unt~ 'Sta~ Jh~~W~K'lIB."3"U~C~~t298;:,i2 CMR 64 (196'8). 
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pre~arib!ld ·1:)Ot which, I~ lesser included 
in one oft!ense and' closely related to 
anothel!offense,wlth a. maximum pun­
ishllient.expl'e~~ly)rescl!lbed for both. 
Th~, iil~l,JlI'l;loh! ts'inO'stUk~ly to arise 
unde~!,&l't1'41el.!li84. In such' a case the 

le~.', .. $Fi:k!f:!ti. h5 .... 'tw.. 0' m.· ... ~.I. tn., ... 1l:tb..... s limits the 
.. :~Hil1~~iW~~i.¢~lt~~~adjUdged.188 
'{~meilfms~aifllef{,;Etn '!q~ense, under 
Mtlcle 184 ,m/l<Yr'llti' lt~i~H~t Jesser in­

, ,," ,,,ilop.ny of 

·Wil~I,j~@fme as that 
,lI/i".il:ilm ,o'ffenses 

',j{ "fW: !~=~r::~~:~~~.~~=~~~~g~ll~o~rl~t~~h~~e ",ri.,!t,: V;"J'I"'Ip~~ j!1M~,,,l;he 
, i'J,,~jh~if'~.I:V~;ji[flesJ!IlX~:!fi~lel\tions of de-
"Er'}'''''1' . applying 
,,,Iilal . , inevitable 
-aih, ,will be 
"slltltlOO' o~h,er~j :\Which are 
.arlitnxlml . : wilietl' varying 
!l9m.lisll~ , , U, this is the 
-:O"IIq !'(Q IIlU~t be made 
~~ offense is as 

IrlIlUlil 
am. 
4't!f' .. 
_t, 
1$blro' 
"illAlll, . 
lJ'tew 

to, the other. 
.Y+l',~I''' •• maximum pun­

,not, the maxl­
!',~I!I,I,\.l,.",,!,IllCll.the instant 

. . r,ejated con-
,a.,. vallie, judgment 

. t,Q, whether the In­
t¢!M~!ly'" related to 

~1<l!!~:~UL, 'in~ •. ,l,a,,,. of Maxl­
or 'whether it Is 

\!"\~I~i,9~'~~Qrt ,til ,the 'United 
Ul'!.,II~~'1i~~,J;.!le ,District of Co­

,to.il1~,:.rle. Illaxinium pun-
then, is not 

g,CJJ il)~\1la.l1to'ffe:nse is more 
,any listed offense. 

~rMPII,[Il) ;p,l,IIlish\llent for the 
,controls even 

1~~31~'!tl~: much ,closer relation-
S! .. th'edns'tant. offense and 

:~1!Mi~:'f ' !let forth 'In· the civilian 

I 

I 



prescribe a. ma;,;imumwitl1 respect to 
the amount of confinement and fine. 
StjU ilie court-martial may impose a 

· P\lnitiv~ discharge as.it. is not a pun-
· ishmellt . fO!i'bidden by thl! Uniform 
Cod.e of Military J'UstiQIl"i All other 
classes.or.forms ,of punishments are 
unlimited unless specifically ,proscribed 
by .the Code or by constitutional con-

; ,,·",-t.,. - ,_. • 

siderations.192 ., i. 

(3) "Fo'6tndte Five" to 'theI'TafbleofMam. 
mum·,puwiBhmentsl.'ilhe,·iTable· pre­
scribes the''mliiJliilfil.tiili'legllil"punillh. 
ments fijrfMl~l\gi'tWiiilbe'Y 'e.n1.,iaiWful 
general opd~Fol: ,'l'il)rillMlfon • Mld" :1101' 
· kriowirlgly;ifai1iil~ i~t O'l!i,e~\an~,!o1lher 
lawftl! Ol1llijiil"'1i1h&Y\ 1i))i'e>WSspeetiMely, 
dishonlirltble'"d1scbS)I!Ie;t"1f0tall·,j!orfei. 
ture~ liM)di'c~h:tl!il'erl!~ht'flW(hMld .• Ilabol' 
fill'Bilyw~rifnd"'bM ;"ciihduct . dis­
chliil't$[i ~lI'!ftlrleltril'eSiJjtfid. confine­
ritl:!nt'l.at i,Ih.!£1"d la,b'or·for i6 months. 
·pootfl6~i., be" 'tlGtheTabiequalifies 
Jthesei)jjjiixlititftn punishments by pro-

''Ii'l'din~thllt!j)he,punishtnents for these 
'') , ". otl'etrses·do'.not· apply in 'cases where 
"the' accused is found guilty of an of-

'" . fense . Which; ;although involving a 
. failutie to obeY'idawful' order, is spe­
cificallylistedelsewhere in the Table. 
During' the; early period of the admin­
istre.tion of the Code, this provision 

"was'appIfedtosuchoffenses as failure 
'. , ·to report e.s ordered to perform extra 
<d;U~"" ol'a'P~a1'lrtg not in the pre­

" ;,: ',. 'scrfbild:.' 'uhifoI'tn,''' 'Although these 
: '·(ali1iS i ofoni:lsBtori' fllVerecM1'ged under 

, '" 'filA'f\Sf\\I~'l9a'tilt(\l.;Iil!"held: >fuM the maxl­
, . il\'r\;GniIQii\lli~iI$1I1l1~:pui\1.i\.'!tlents were 

., ' . ,~eiJ~~lWa~~i:'jlI\" •. 'l?,~J:fll!ri 'I<Ubiltation~ 
" 'uP0nv,jpUnm~~tQ~WfbIMl!on'''Qf 

iAttfli3l.'E!slt1!l1:0i.~\I_~8'411f!fs. 'j)ji.,'J~$~ 
·seWl'e.p'ui1i18hliift'ti;~Qb}~~'JQille!. 

tUl'e~ :imdTccm1l.nem~tf,!\t!11Jlt .. 'IlCWtu~, 
',,,, 'I' ':" .j' " ,t, ,;,~' ,»:1 h.'·~ir(, 

;",,' ,cee\<iLlimontJl~ ;;"~("w::i' ,t rr.(r>:v h" ,","'.1, (I( 

191 United Btat~8 v. White, 12 USCMA '6~i:' ~~l':dMft 188 (19.6Z). 
,!f8 $PQ.M, ~J,4.$1 wq~; ,Ill PMR't420J~~19~n i 'r': f 
,'M OM '8449'86. ,Cll,atpenter, 11 BPJO .369 (19151)l" 1,' 

. "I"'f1tflitiIlA;!O~il OM'" '0' *.~2'):.r!i' . ,",.' 
"c.> '"J{·\Vf;lC~A,:_/iP~,!HSO~r6Q6.: ~>W~~ItH~,I\.: ~1~"~'iJf9d,.;~ Q\I.Jn~, ex­

\,~;~e:~\~pp~r;1;'i~~~ l ra.,~ a~,d, ~~~p,~ur, ~f~~'~}~~'I' ~~nftn~d. ~ I'~~'r .. .,. .'( 

Later, cinthe ca~e of· United Statl!8 
v.' Buckrniller, "', the Court .of Military 
Appeals wasconfronte.d with a fact 
situation, quite. similar. to that in the 
Wileyc.ase. It held that failure to re­

. port for.duty •. as ordered constituted a 
• violation of Article 92. regardless of 
. "footnote five." 

. '" ';.i< . Judge Quinn, speaking for the 
Court, said: 

.' ',I{;,' "! 'isThe:.,. language .of., the footnote, 
. ,(! f:' .. ,! .",even as,/l,mplfilied in the discussion 

"·(W "'·""i,\",otlijjh:ej,d~.Mtets ,efrlthe Manual, is 
"",.,j";,, . ",EUi:eeel!\dng!y'l!embiguoua.; ... The 
,'ii" I) ,I' "f.! f .flildtnotQ,beeome~,muel1. more sen­
:.:ob. ii,sibledfilinterprl!ted,to,'require a 
" ",,;',JC0mpl1<pison oif·the ·gravamen of 

'vi .·,,:,the:offense set. out in the.specitlca-
· .$lon·with the challgeit is laid un­
der and other arttcle~ under 
whichrit might have been laid. 
, .. We ,have no' doubt that the 
facts alleged ·In the specification 

· would' support a charge under 
Article 86(1)'. That,' however,is 

· not the test. The gravamen of the 
offense as spelled out in the speci­
fication is tlie diSre~pect' for au­
thority as' evidenced by the dis­
obedience of the direct' order of a 
superior. Thisi~ obviously an of­
.'fense of a mO.re serious chaICa,cter 
than. that condemned .by· Article 
86(1) .11.' 

The Court continued to find foot­
nO,tefive inapplicable in ,some of the 
cases presented to Jt.· In.c:toing so, the 
Od.ul'tcemmented,:' .",'. 

.C!' . i.' PTW];];\'S':c!ontk!oUhl\tl,elementto 
'i" ", "be 1611li:ll&' ~r'!J/Irl.,di!'te1<n\'i'lling the 
,','r1 if,'1 !i·p.{jIl'i#h~ll.t' ito',)b'e;OltSsc!ssed is 
'i:l&d'l':F'" aH"h_~!'l(jIt~ IfiIIIlUil&'\tll~beya dl-

. "v'.eihperi\011aI ovder' of a superior 
, ,",,,,,,, 1iJj~"'U~. 'ao,lllequty [WI\I'JIl' 
,.,'M ,d "w'lII,\>~~.cl!]".lDatlier than,failulrC! ,to 
"11>1/" ..• d, ... ~~"la..'<flI"~h d t 'ordlnarily con~ " 
tn«1f jij :1J19f\tHiH1'.6'''fr.~''W!fh'!1o·,.·, .,.\l,Y . 'i ,., .. _, 

~d1 '" "u., •• "1I"tid~'4'0,u1line •. If.thel1e .js,'·fo.und 
~:::~.~:.~ 4:f~;:l~~wp. ~:~. ;:D~.';.~(;1.~~1~r.e· !~-'fhi¢~' Jhdicl\~;., 
,,' "Mo "'It~~i1~lJllect forautl1or.ity··Qy"the 

.<,:.\W ~" ",':'fl~@.tliig;' iOf a, direct Order' ora 
. " .... !l.' '." "N' " .. 1 ~d.J''\''''h ·'f·· ... '~'·"·t···I •. i··· ;{".I·i 
., "'I) ." ;(".:,i .. ~,\l..\''l''",J,P;:,.,r e . (1)",,0. ~.~.nl\"'\l, c-



,able .. 1»14 the jaw.el!-te~, 'Pllnishment 
ma.y ,b"~'!llpPsl'd;.:T'r" 

,.on the,othethandj'>the,Coutt has used 
the comparison of the ",'grayamen test" 
to, i)pld"tlll!-t ,"+Q~tnpte· liv\!" ill 
.1!-l>Plicable. ~r" . 

(4) Permillsible 'additional 'PWltlVshments. 
Permills,ible ad:dJition(}J11 'Punillhments 

" , b{UJediU'p'Ol'fprior conviotions. First, it 
,should'be rio1le'd that itis'dnly the Iim­
'itations'set forth in tlieiTable of Maxi­
mum' Punishments w:Jlich,may be ex­
ceededhfimposingany 'l)'f, the addi­
tiOnal·· puniShments, ,,·Jumsdictional 
limits and limitS aiI,tiHY'tIes'of punish­
,mentmay not ,be 'exeeeded: 

Aftel:'anaccuse~'is ~Oll'1l:dguilty, the 
prosecutl~!lis .1lenhlUed'ito introduce 
evidimce'l!:t tl1e'a'cc'u~lid's previous con­
v~~ti/jll;b~;C~\irts-ti1~rtiliJ.m :'he gen­
eralputWs~ofi,'aajjUtt1ngevldence of 
previoj1kcohvictioils H,merely that the 
coul'1!'shOuId consider this information 
in detE!rniinfng 'an' ')appropriate sen­

'tell:ce .. ' Under certaih" dil:'ctimstances, 
however, once 'stich 'previous convic­
tions have been admft~d info evidence 

. 'tne;sr may oP~'rate to IncreaSe the maxi­
muln 'iiutho'i'i~ed pui!isl\il1ent. 

Section B of the T~ble'provides that 
if the maximum punishment for the 
ore.rl"!'l!btt~h'l'eI1iltnll!accu)jecL stands, . 
convicted does not extend to punitive 

,"~' .. " " "', ',JFnal,r,! .H,BctJ ~,g Bu N IjH . 'I)' :.\"\] : " 

"(M-:.,.-{ ;tt.\r.:}l'f~)f1ta;:) "H'd j:~(;,_i :;~!, 

'" tJ Mted '...... v.' L~'''W/ i2 '·'IIJs<litAe~~.t OI •• .l1Iil' ~ • .IIilM1l ' ", 
66-67 ,(1¥1S8)", .·,I·t~_!!i ':"1")(rrmH'n '9f{.j·vd b01:9hiMr{J~) 

'".\{ol'"'l S"'~Yr L9R", ':}lW~ 1/f8',~!,bI'rn.8~~'~·j';;i 
190 ~.e~ _section, I. BUpN:, f?~ &er,~~'~f ~lf~U88 lit Ot~'a:.nt881 Ultf a~d 

eltect ()f 'preVious 'convlctlohS; , " 'j UOx -8 'l.~.)fUlll$' tot 
~.1t10M;i 1-961., Para;. 127d;laee.<Bd&af tlUfiltlletllbi M.~Mf_\_).. 

7~tl._(~). t",,\, ,J '" \ . "., ,. ';d;J'~\')r[HniY.\9'l~mrlal~ 
iI()~ ;E.a., N~.,~~J'j6lS,,_2,8 S~~,,54. 1~9 F~_d )~i .~2~~ _~d<1.! _ uiL~ t e 

Mi."u.t 'for' OO ..... 'j(.,tI.~ "901 l.t.", .. h •• ;;;,.qli!/d/ ",~Wltad 
P1' J4C"'119G~dUl.r('i '16~JlU;"; ',', . ,~;:HL'rrt\"I'l(":;Wl f).f{:t ' 

'" 11.11«1. 8'0100 .Y •. :w.lkIol. 2 !l80MA" .87. 8 OJillh'l .. (~ 
tnA' tbat t)ltll I(ene):'al rule m,rfil>ft ,~SlUtr,~~~ -~\,Pw,lI ,W_IAl!:*W, 
anf\ aJ~9'8m.tlJlf1,~,t t!a-.• r~u~~~fLtlpn ~h,''''t.o- '~O!{l'J~~11'I.E' W91~ 
.. ,o.elt~on 9f.,'{9r~q'.t,urea: ''''.l~bo,ut ~Qn,fll1'tm~P,tr-WRflJJc~.\l ,~~i,"O,.t '. q~!~ 
0.\49,1 .. 4 ,I'/', '''.ula" '~I~"" th.n .. ""d.\\\,!W.,pj\~II~!lII'~" d 
,S~Wfi"v, ,,~~QOtt. ,~,,)J~9¥A, 12', 1q'ttP.¥R:(ll~~ ':I(_1.9~»I~"1';'"""'H1:(>"j, 

IINI,MQ:M, lD61.,para, 12110;-iI6(l; B.;.;v·s '-',l'/,,1, :", «.:ml,(, '';o'lt}'f! 

.j ~t!l.1l'lit:ed. StltM'''j,eilt\tf6ltd.14e~SOM:A;IB'08r'80t0M>RI>208I't~t.ge:JJ·)' I 

"United"" Stii.'tli!" 'If; '~o*,ell( 111', 'W1:h»M'~,;988/" 80rlOMlt-'488' 'r(~61t)!It..$·~ 
q:JOII:'M:¢M.' ~lj;&l:i>~i\'ta(/~~d}""(f1o":"', ,'.'I';, ""(-,';,.':-- ,:-' ,<,'-: /it ,',,;H:!~'<J: 

lW'Unlte~,States_~, Slmp~n. ul'\tfsc.~ '2.~P~,_,~7 C,,M~ ,~9~;~rl~~~t). 

'I' 

~;;t)~t::::J as an 

,an 
./ 

absence 

d. Reduction in en!i8te;i'pii;ygrade .. 
il ( _, ~" ' '- _", ,', ) , , ,,' 

,(1) ,Gen~ral,j;teductjonill grade is an ap­
propria,te punishmept ,fpr an enlisted 

, acc,used ,jn IId<jltion to ~he ,maximum 
punishmen1;l! sllQorth. in 1;11e Table of 
Maximum Punishments.'" The court­
martial may redllce the enlisted ac­
cused's 'pay grade to the 'lowest or any 

.' iiltel:'mediate grade. ,The court, mem­
ben; Hbw6vet, muBthllve beenspecift-

" ' 'cally instructed that reduction ICbuld 
',r,' " be'~'n~jtidea' inihe' 'sentencebe1oretne 

:;"1".';Il!" "'rlldulltio'D woul'dbll' il'iia!fdpettaltt:".1 
'gHf",""'if\',l", srl:':' ,'d ))!1,;',;:, -, ,;;i ,;)' .I ":", ~\,;_;i ''1,,{ 

(2) Automatw reduotwn to lowe8t pay 
grade. The Manual provides that re­

", ... wlo,/ "tilueti0:ll"'lIo" the" lowest<, enlis1le't!I" Pay 
.dt MU",' "1!L.tI!1l'<4 ''l.'''.;(''''~'tl ''''4,p''tl< '''~<1uteu\l~'1111 'tomlh.J wablJlJ6-4:~~IP'-WW.lYl9 ,fhq+,~ .. ; M~f1"~"~,", ~, 
,810.,,-8 ,.,t!I!!I}j, :!JaPPl'OlV'et!lto in'0IUdes",ei.t .. h. e1' a 
~:.~, '~,~'~:O~~~,,;o~t~!lli~~eW!W~~ or 

, . , ,hlWd labor wlth0utlc0nftinement.··. The 
_,." ,m." ·,VIlliJ.· ",J>" .. *'H'MIllJl"""A':'<"'e'd~':'. "oW:. ,$v. e. 1'., 
lml&!$b NW ,:*'OVJ1'~~j +W!41~bJt ~ ~~". lol 

'MU' ",,," \!llll!iAl'ed'''"tl!tiIl'' "'revision 'Invalid""be­
.-,,~\ ~",lfbt:t/U),l1u$ tl!lW .~"i~ll'P_~ . .-,.f,1 Ie! i;{'t!t/I " ',' 1:' d' i:.....: 
",!d" "0 , .. R.Il;.\III!I"~JI\llllOJa .,ac;~, k.Opera~e ...... 

::~. ':.:, '~~',,~~lt~~Y .• ~~a.'Ilt~~~llt~tS~\I~r!~rd~t~l\he 
, ,sentence.'" IJOn~ress Jater ma e" e 

",," ," ,,'" !fflIvis1on"':!'o:t' liutoma'tic' 'redui:Wm" 

I 



part of the 'Unilforill Clide.'" Article 
58a gave the Secretary of the depart­
mentconcetneda:dthorityto modify 

. th¢ automlltlc reduction' provision.'" 

(8) Sentence8 'including' red,'iI(?t'ion to in­
termediate grade8. If a sEl,ntence in­
clu~es a reduc~ion to' .an 'jl).~rmediate 
gra4e, ~hat is, one' a~o:v:e.thelowest 
enli~ted. paygr,ade, bJlt al~~, includes a 
,punitive discharge; conf\~ement or 
hard labor without conftllement, which 
if approved' woul~lp~an that theac­
cused would be;,a.utomatlcally reduced 
to the lowest pay ¢rade by operation 
of Article ~8a, the various tllements of 

. the sentence' are considertld to be in­
consistellt. Suppbsethesentence in­
cludes confinement rat harlllabor for 6 
months Ilnd reduction to E-S. Once 
thesen1;enc~is approved the accused is 
autOnfati~lillyreduced to E-l; this re­
ductloifje more severe than the one in­
tep,ded by, tpe , court, The Court of 

, M11itaijAppealilsaid that the incon­
sistency must be resolved to the bene­
fit' of the accused, because to allow the 

: llIuif:ofuatic reduction' amounts to iI­
, " , 'legallyincreasing the severity of the 

, ; sentence. COilsequently aily element of 
.".' the' 'seritence,which; if approved, 

'. "woUld 'resuk in greater reduction in 
grade tliail'·thatoriginaHy imposed by 

, '.,'; \,. ,the"·cQurl'imartial. must be disap­
H ,<-, '!proN,ed.~o:~: i 

(4) P:zmJt8hm~nt8 a886s8a61e upon rehear­
ing or new trial." In a rehearing or 

. "I,newtrial. n,O ,sentence in excess of or 
molle.dw,$re, than the sentence ad­

'\ ,j.udg~d) ;by.tlje, original court-martial 
, " i, may b$:a~sesa.ed.~~o Rurthermore, para­

g,rallh,109u(2) of·the Manualp~ovides 
. ,.thlit)'tl;le li,el1tence .on new trial shall 

,,'! n~t,~~~e(fith~,i\ri~inal sentence "as 
' .. "PIPIilrOVIl.4;;ClT'Wfirmed." .T,here is no 

,,;'.f' .,suII¥1.MlI.nu.alprovis!cm as,to the sen­
tene~:QIlJ;,relJ.tal;ling. :The ,holding in 

, .I ,'Hp;i~e4~t,"fl<"t, ~8,V" • II, e,an,'ll however, has 
.' ""lmp9s,e~.tq~,requirement that the sen­

f' "Je,~c~'lup()n"reheadng shall not exceed 
/" the ,Qriginal SenteJ;lce as approved by 
".tll(i,~hIlVening authority. The Court of 
" ~Ifij;llry ~I>peals \at,er held that the 

,punishment on rehearing was "limited 
" t<.> ,~!1elowestquantum ,of punishment 

.. I\Pl1roVed by a convening authority, 
. ~oal'd of ,review or other ~uthorized 

oBie'er under the Code . . . )lnless the 
r,e~ucti()n is eXJ;lressly\\ndsolely predi­

, cat~qoll' an erroneous ,conclusion of 
law." 212 

. , ,:,' See~,lon VIU. PAllAGRAPH 77, MCM, 1951,i,(JONCLtJSION OR:TRIAL 

authority, as well as these members' recommen­
dations for clemency.'" These mitigating mat­
ters should not Qe,those which could have been 
consideI:ed the during thesentenc-
ing p' roc:,ee',':\jngs. ' 
for' clemency imt)~l\cih' :the selltel~ce 
Itself.'." ,.Ib n8.l1"Ollen"UI'1W'''JtW Vl7aere.,an ineon­

bya 
, cpunsel), and 
'point of time 

28' CMR' GS' (tIUI9)~' 
, . ot 'the "Manulil" 18 'u-n· 

pJi;tel'naltlltic' 'daY. 'of 
, 8enteilelnlf' pto'C!eed. 

it- was tile praotiee to 
the 90nv~lnc auth_orlty to 

l'eeorn.m,nda~ion, 0_' a;clomen\lY 
one 8uJlJlsnd the e:entence" a ,torql of elemepcy,lIwond 

tho /lower 91. the' c!6ilrt members. ,I,' . q 

""';i'14~!!i. 'l'li1,' •• ;.;, n.: ," I", '"." , 



with the announcemeM-of tmJ"diitence, that the 
clemency recommendation raised a doubt that 
the members knew of their powers to give a 
proper sentence. Such actions, in effect, would 
impeach the sentence. On the other hand, if 
either of these two factors were not present, it 
would seem that the sentence woqld not be 
impeached."'· . 

2. Appe~ate . brltif.The.Court of. Military 
Appeals has expressed its concern that defense 
counsel frequently do not file appeIJat~ briefs to 
urge matters in amelioratiol\ of the sentence.'" 
ii" • 

." ",~:,>~, 
'. ",."~, ' ' 

i'-,·-. 

all See United States v. Grcteh, 10 USeMA 496, 28 OM1t 6t (1'ISO),I'o, 
and 011.1" olted therein. CClmpMe United States v. Huber, ,11- USON:A 
208,80 OMR 208 (1961). The court laid: "Two olroum8tanc.tI;'b"1' 
atroh,b' upon thla matter" The fint II whether the' racoMlUfnltiLtlon 
orlslnatea with the court or with detense oouna.!; and the, leGond 
18 whether the I:"etl.ommenclatlon I,. made,·at the aame- tim •.. ", the 
tmpo_ltlon ot lent'noe or 80 0101. to that time aa to Indloate- realon, 
ably that ·the two ao~ ar_ • . Iubetantlal)y part of the'lame .v ..... t ... ... ~". 

~18 United. States v. Faanan, U USOMA 192, SO ,QMR 192 (1981) J 
lee allo ch. VII. lee. VII, tuJlt'G. ,:-., . 

11f Ibid. 
n~DA Pam 27-171S-1 (1962). 

AGO 1000. 

Such briefs, according to the Court, become part 
of the record of trial in view of the wording of 
Article 88 of the Code. Thus matters not raised 
.as:trialcan, in an appl'Opriate.case, be consid­
ered by&ppellate bodies because they are in an 
appell~1;ii~ief.01' . 

", ' 

3.'Authentl~ji~on. Q' i:.~o~cl 'If trj~. The au­
thentlcation.of the r~qord.of trial, M wen as 
subsequent eventS Inli':lieJ!&$'~l :~ew<if courts­
martil\l,. is, qisclll1sed.in}&,s~~:r~tetext "Mili­
tary .l'u,stice, Review otCi:>urts~J.tre;rtl~I, Part I, 
InitiliI .. J:tevjew /"'~ . 

. 

lri:;-~:''';'' t~'. " ,-; " 
'j: _i,:.i:\;, i'. 

Hf;U::,it>'JIt! ,,;,\,_, 
Dill. I. i 

I,' 
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