
belief would not necessarily destroy an adequate prior warn­
ing unless it had been somehow made known to the 
interrogator. 

6. Hypothetical problems. a. When the accused was apprehended 
as a suspected deserter, the military police without prior warning, 
asked him his name. His reply is offered in evidence to prove his 
identity at his trial for desertion. Is it admissible over the defense 
objection that it was obtained in violation of Article 31 ? 

b. A Staff Judge Advocate directs one of his assistants to submit 
a draft of a certain legal memorandum no later than a given date. 
On the day following the due date, the SJ A sends for the assistant 
and without any warning asks him why he had not submitted it on 
time. The subsequent trial of the .assistant for failure to obey an 
order results largely from his reply that "I just didn't feel like doing 
it. and don't intend to do so." Is this reply admissible over the objec­
tion that Article 31 was violated! 

c. The accused is suspected of being the individual who assaulted 
another soldier with his fists at a Service Club and ran away leaving 
the victim unconscious. The investigator knows that the victim has 
died from a blow on the head sustained when he was knocked down. 
This fact is unknown to the suspect. The investigator informs the 
suspect that they are seeking information about "the fist fight." Is 
the resulting statement of the accused admissible, over objection, at his 
subsequent trial for homicide? 

d. As the investigator begins to read Article 31 to the suspect, a 
JAGC officer, the latter interrupts him with the remark "I know all 
about that." There is no further warning other than to tell the sus­
pect the nature of the matter under investigation. Has the suspect 
been warned in accordance with. Article 31 ? 

e. The.investigator commences his interrogation of the suspect with­
out giving any warning and does not warn him until after he has 
made several incriminating admissions. However, only those state­
ments made by the suspect after he has been warned are offered and 
received in evidence. Has there been a violation of Article 31 ! 
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1. General. 'Article 3l,i:l'~nd~'i~kdli!~sml~'''fri evidence any 
"statement" obtain&! 'ht iIi<>,ilitU)lfff"9'!8tttlb~rh~ l~wof cbn~eSsions or 
Artiole 3lb. ·For.tl#$!l?uril~~e1Wt~drl 'lS'tatel1\en~'1 ili~lil~gs any evi­
dence Which is obtalhed itt i6!~~i6nl,)f .A:hicl~ '31~ 'It'Wilne recalled 
that. the law 'Of'j;hiBdli'fM'[lons r~uil;es, Ii <1a!1.sa1 ~6)ln#~.i9n between 
th~ l~pr~per l?;essur!)B, and the ~~tlirli,~t wh,~lJa~ ~he .~~~ce?f the 
reqUIred warnlng,ren~ers the eVl~ence inadii!1s.s~I>IIl, lrre.spectJVe of 
causation: ., 'J,'heel<~lusiori.arY rule~I~1'aiseB the'cOliateral'fuatters of 
the evideri.tiltry'significlince of anaccused~malningSi1eni o~'refusing 
to make a 'statement and the admissibility of evide~de'oht~inea as II 
result of evidence 'which is itself inadmissible under Article 31. 

2. The Inadmissibility of statements. a. Gene1'ril.' 'The provision 
of Article 31 (d) that improperly obtained statements may not "be 
received in evidence against him in a trial by court-martial" is plain 
and unambiguous. It forbids any use whatsoever against the maker 
at niB trial. It'doeS not forbid use for administrative purposes of 
otherwise credible statements . 
. Illust1'ative cases. 
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(1) United States v.Pede1'sen, 2 USOMA 263, S OMR 63 (1953). 
A statement which is obtained in violation of Article 31b 
may not be used as a prior inconsistent statement to impeach 
an accused who takes the stand as II w\tnessin his own 
behalf. 

(2) United States v.Moreno, 10 USOMA 406,409,27 OMR 480, 
483 (1959). While attempting to impeach the accused as a 
.witness it would be improper to croBs-el<amine him as to 
whether he had "confessed" to having committed a certain 
crime, unless the confession upon which the question was 
based had been made voluntarily. 

(8) AOM 5538, Pe1'due, 6 OMR 696 (1952), pet. denied, 2 
USOMA 685, 7 OMR 84 (1953). Article 31d is not violated 
when the defense puts in evidence an otherwise inadmissible 
statement of the accused. 

(4) NOM 276, Yuille, 14 OMR 450 (1953). The inclusion of 
an inadmissible statement in the report of a pretrial investi-



gation is not within the proscription against the use of the 
statement as evidence in a trial. 

(/1) J4GAl960j302S,'l Apr 60. Themereiactthatastatement 
has boon obtained in violation of Article 31 does not make it 
inadmissible in proceedings to reduce its maker for ineffi­
ciency. "The reference in ..• [regulations] to use of cer­
tain rules of evidence in administrative proceedings as 
prescribed for trials by c!lurts-martial is not an injunction to 
apply these rules literally .• Rather, it is an attempt to assist 
in determining the 'best evidence' for consideration, and 
thereby raise the level of evidence which is received by a 
board or investigating officer." 

(6) Bong Yown Ohoy 'II. Barber, 279 F. 2d 642 (9th Cir. 1960). 
Immigration and Naturalization Service investigators in­
duced X to sigu an admission to membership in the Commu­
nist party by telling him that unless he did so he would be 
tried for perjury and deported. This admission was clearly 
involuntary and its subsequent use as a basis for the issuance 
ofa deportation order against X was violative of due process. 

b. False offioial statements. Paragraph 140a, MCM, provides that 
in a prosecution in which the making of a false statement is an ele­
ment, the fact that the statement was "unwarned" will not render it 
inl).dmissible. This provision has been held to be viol .. tive of 
Article 31. 

United States'll. Prioe, 7 USCMA 590, 592, 28 CMR 54, 56 (1957). 
It is error not to permit the defense to establish thl).t the false official 
statement which the accused is charged with making was obtained 
without I). proper. preliminary warning. "The difficulty here results 
from the language employed by paragraph 140a of the Manual which 
appears to limit the application of Article 31 by excepting certain 
types of cases from its operation. There is no correlation between 
the protection of Article 31 and making a false official statement. 
Insofar as we .can determine there are no Article 107 exceptions to 
Article 81. If a person is a suspect or IICcused, he must be warned in 
I).ccordance with Article 31 (b) before he can be questioned. The fact 
that the smtement or answer requested is an official statement within 
the meaning of Article 107 does not restrict the protections of Article 
31 •.•. Article 31 is relevant to all pretrial st.l!-tements obtained in 
violation of its terms." 

3 •. Evidel)j!e of accused's fiiilenjle. <; InferM!/l6 of guilt. Inas­
m~ch ~s Article 31 expressly recogllizesthe right of a person accused 
or suspected of. an. olfense to allY .nothing whatsoever when interro­
gated about such offense, public policy. r~ukes. t)!.at he. be permitted 
to exercise this right withoJl,t having his conduct in so,.q.oing being 
construed in any. manner!ll!.an admission of .. guilt on his part. How-

loiL 



ever, where .the.circwnst~~c6s a:6 SU"oh, a, ~:i"f,iWd'iJ¥t~:,:tt,Yit,'~ clearly 
that the subJect IS not avaIln:,g hlmself;?flif~I" t~~~i¥~ege, as, 
for example, when .he is having \" ~~~e\-~~~i()1t 'ar ~::fiirnd .on a pu~ly personal baSIS, ~he rule o~. I>~)1~Y;;alll&l~ ~~'£Id'rawmg a 
ZogwaZ mference of gUIlt from hls,~~~r~~~~e~~i~~~.!itl.on. 

n~;r~:;e~a8;:~tes v, ,.¥ow~tji~;~~P ~~~,',~$,~'i~ll:qM~ ~42, 
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146 (1957). , Where ,q;lprp40,iln;;~Ill~$ji*hlle;testIfymg 
as to incriminatini'stl\i/1!lm:J:mts'llI!1:.d4!lll~.illhe')3cnUsed during 
an investigatiQn,.:l'&~al'&h'~le!iti!!~;~on~ersl,\tdonl including 
the fact that the aoo_;MsI~4lWo~!IJi.~h~protection of Arti­
cle 31 with, refe~~'W9' ,QlliltMn$t,at,ed\ queBtl0l\f!;the,admie-

, sionof this ,laP.tter.,i;,e$tjm9.QN',,}W,IstP:\1,eju4icja,l; :el'l:Ol' because 
". . . ,the a/l()nsed1srE\lia,IW~'iUP,!ilJli ,h,is:!1ightg UllJier" Article 31 
could be 'erron6!i>lls1y J intellPfetlld ' ily' thecourtJ;ll(mlbers as 
constituting an admission ot,~t."",,:, 

(2) United States v.,Hw~"l!l USOMA,1568j~8CMR 134 
(1959). In a pros8cution£or,assault ,upon wsnperior war­
rant'officer, evidence that immediately after the'assanlt when 
the squadron commander came on the scene and asked the 
accused "what seemed to be the matter," the latter replied 
"Ullder Article 31, he didn't have any statement to make" 
could not be used as tending to show the accused's guilty 
knowledge of the status of his victim. 

(3) TranJia v. United States, 247 F. 2d 130 (10th Cir. 1957). In 
a trial of a labor Ullion official for falsely swearing to non­
membership in the Communist party, it was reversible error 
to permit cross-examination of defense character witnesses 
as to their knowledge of the defendant having invoked ,the 
Fifth Amendment when questioned by a Senate Committee 
as to his Communist, Party affiliation: The invocation of 
the Fifth Amendment does not indicate any defect of char­
acter of the person doing so. Any legitimate probative value 
of the cross-examination is -far outweighed by its probable 
wrongfull impact upon the jury. 

(4) United States v. A1'l1I.8tr'ong,4USCMA 248,252, ill CMR 
248, 252 (1954). A guard walkirighis post'discovered the 
accused, a personal friend, in 'It boilet' room under cii'cwn­
stances indicating that the latter -might have brokiln into a 
post exchange.oh· the ~ItM'sp'ost.The guard asked the 
friend why hil'haddorie this' and the latter remained silent. 
Later that night the guard, upon returning to the barracks 
Which they both occupied, awoke the accused and asked 
him the same question. The accused said nothing but turned 



over and went to sleep. "The Government has attempted 
to rely on this conduct [in the boiler room] as constituting 
an admission by silence. Yet in this connection, the Manual 
for Courts-Martial emphasizes that, 'mere silence on the part 
of an accused when questioned as to his supposed offense is 
not to be treated as a confession.' Paragraph 140a. Indeed 
any other rule would violate the manifest policy of Article 
31 of the Code, supra, for-if incriminated by reliance on 
his right to remain silent-an accused would indirectly be 
compelled to speak." However, the guard was not conduct­
ing an official investigation and " ... we believe that a court­
martial might reasonably have inferred that accused, were 
he innocent, would forthwith have denied the accusation 
implicit in the remark of his friend .... To uS no similar 
inference seems available with respect to the accused's silence 
when Evans [the guard] awakened him in their barracks 
near two o'clock a.m. and inquired of the housebreaking." 
At such a time and under such circumstances taciturnity 
'would be the rule rather than the exception. 

b. To impeach, testimony 01 aooWlea. 
(1) General. The testimony of any witness, including an ac­

cused, can be impeached by showing prior conduct on his 
part inconsistent with his testimony. In such a case the 
prior conduct is not nsed to create any inference as to the 
true facts of the case but merely to cast doubt on the credi­
bility of the testimony. Therefore, when pretrial silence 
on the part of the. accused is shown as evidence of such prior 
conduct the court is not being asked to draw any inference 
of guilt therefrom and the prohibitory rule mentioned above 
does not apply. The waiver of Article 31a (or the Fifth 
Amendment) made by the accused when he elects to take the 
stand is deemed sufficient to justify admitting this evidence 
~or the limited purpose of impeachment and assuming that 
the court members will follow the law officer's instructions 
not to consider it as evidence of guilt. However, it is essen­
tial to the use of evidence of pretrial.silence for impeachment 
purposes, that ·it olea'l'ly appear to be inoonsistent with, the 
aOOWlea'8 testimony. In most situations a claim of privilege 
would not, in and of itself, be SO inconsistent. This mode 
of impeachment should be used with greatcal!tion because" 
an improper reference by the prosecution to the accused's 
pre,-trial silence nOrmally .will lead to a Illistrial or reversal. 
It must also be remembered that ;mpeachmentby a showing 
of Prior .inconsistent conduct must .be preceded by cross­
llXamination of the witness on the matter in order that he 
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may have the opportunity to deny or explain such conduct. 
(See chapter XXXV, inlra.) 

(2) Federal law. 
(a) Raffel '/J. United States, 271 tr:S. 494,497 (1926). When, 

at a rehearing, the defendant testifi~s and denies making 
an incriminating statement P)lt in ~vi4ence by the prosecu· 
tion he may be cross·examinoorui to his reasons for not so 
testifying at the former trial .. "The immunity from giving 
testimony is one which the'de£endant mllY waive by offering 
himself as a witness. . . ~ When he takes the stand in his 
own behalf, he does so as any other witness, and he may 
be cross·examined as to the facts in issue ..•. [H]e may 
be examined for the purpose of impeaching his credibility . 
. . . His failure to deny or explain evidence of incriminat­
ing circumstances, of which he may have knowledge, may 
be the basis of adverse inference and the jury may be so 
instructed. . . • His waiveris not partial;. having once cast 
aside the cloak of immunity, he may not resume it at will, 
whenever cross·examination may be inconvenient or em· 
barrassing ..•. If, therefore, the questions ltsked of the 
defendant were 10gicalJyrelevant, and competent . . . they 
were proper questions, unless there is some rule of policy 
in the law of evidence which requires their exclusion .••• 
[W]e do not think the questions asked of him were ir· 
relevant or incompetent. For if the cross·examination had 
revealed that the real reason for the defendant's failure to 
contradict the Government's testimony at the first trial was 
a lack of faith in the truth of probability of his own story, 
his answers would have a bearing on his credibility and on 
the truth of his own testimony in chief. It is elementary 
that a witness, who upon direct examination, denies mak· 
ing statements relevant to the issue, may be cross·examined 
with respect to conduct on his part inconsistent with this 
denial. '.' . The safeguards against self·incrimination are 
for the benefit of those who do not wish to become witnesses 
in their own behalf, and not for those who do. There is a 
sound policy in requiring the accused who offers himself as 
a witness to do ·so ,vithout reservation. as does any other 
witn:e.ss .. We can discern nothing in the policy of the law 

. against li!elf'incrimination which would require the exten­
sion 'of inimunity to any trial or to any tribunal other than 
tl1at in which the defendant preserves it by refusing to 
testify." . 

(b)Peokhivm iI. United States, 210 F. 2d 693 (C.A.D.C. 
1953)~ The defendant, when arrested, was asked some 



questions .by a policeman concerning an abortion upon a 
named person and remained silent. During the subsequent 
trial for criminal abortion the defendant denied complicity. 
The Raffel case was cited to uphold the cross-examination 
of the defendant as to his pretrial silence. 

(0) Grue'i'JAJ)ald v. United State8, 353 U.S. 391 (1957). Where 
thii defendant testified and denied guilt it was reversible 
error to permit cross-examination establishing that. he had 
invoked the Fifth Amendment before the grand jury since 
it also appeared that he consistently asserted his innocence 
before the grand jury, stating that he was invoking his 
privilege solely on the advice of counsel. These additional 
circumstances indicate that his pretrial conduct was not 
inconsistent with his testimony as a witness. 

(d) Stewart v. United State8, 366 U.S. 1 (1961). At the 
third trial of a felony-murder the defense raised a 
serious issue as to the defendant's sanity. The defendant 
took the stand and his attorney asked him only a few simple 
questions not bearing on the merits of the case, such as, 
"Who is your lawyerY" and "Do you know you are charged 
with first degree murderl" The defendant's replies were 
"gibberish without meaning." On cross-examination, the 
prosecutor attempted to demonstrate that the defendant 
was feiguing a mental weakness and included in his ques­
tions reference to the two prior trials and defendant's 
silence thereat. These remarks were improper and require 
reversal. " ••• [I]n no case has this Court intimated that 
there is such a basic inconsistency between silence at one 
trial and taking the stand at a subsequent trial that the fact 
of prior silence can be used to impeach any testimony which 
a defendant electe to give at a later trial." The Raffel case 
involved a situation where the pre-trial silence clearly was 
inconsistent with specific testimony given by the defendant. 
Gruenwald, on the other hand, involved no such inconsis­
tency and it was held that the prior silence could not be 
used to attack the defendant's gen&ral oredilJiUty. Herein, 
defendant gave no specific testimony as to which his prior 
silence was inconsistent and the attempted impeachment 
must be viewed as an improper attack on his general 
credibility. 

(3) Military law. 
(a) United State8 v. SiJIM, 5 USCMA 115, 120,17 CMR 115, 

120,(1954). The accused, charged with 'barracks lar­
ceny testified on direct examination that, although he had 
found a sum of money in the barracks, he had not told the 
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investigators about it when questioned shortly after the 
theft because they had not told him the amount of money 
involved and, for this reason\ he. did nOHhenvealize that it 
was the missing money which he had found; In closing 
argument trial counsel Mntended.thllt' the accused would 
not have remained silent when questiGned.Uhis reason were 
true. "Quite obviously, the ac\msew,g@\lghtto justify his 
silence, in positive .. terms, as p~rt'ofhi.sown case. Having 
done so, it was' certfll'niy not iri\ptop.~r\fol."trial oounsel to 
make fair comment.on . the' adlvetse· lnifevences that could 
reasonably be drawn fwm the aco\lsed'sllestimony •••. 
The facts il);this case closely PIli:L'flIllel those in Peokham .,. 
UnitedState8 ... " . wherein it was held. that by taking the 
stand as a witness the, accused waives all privileges under 
the Fifth Amendment. 

(0) United States .,. Brooks, 12 USOMA 423, 31 CMR 9 
(1961). In a rape prosecution the defense was that the 
accused had paid the alleged victim in advance for her 
services as a prostitute but had changed his mind for 
good cause after she partially disrobed and demaooed the 
return of his money. When she refused to return it he 
slapped her and took the money by f<lrcefrom within her 
brassiere, tearing her clothes in the process. After the 
accused testified to the foregoing, trial counsel cross­
examined him as to why he had refused to make a state­
Dlent when interrogated ooncerning the incident. Trial 
counsel earlier had improperly established this refusal 
during his presentation of the prosecution case and all 
references thereto had been stricken from the record at 
that time. . The cross-examination was improper and 
violated the principles announced in Gruenwald and Stew­
art by the Supreme Court. (Per Ferguson, J; The only 
other member of the Court, Quinn, C. J., ooncurred in the 
result.) 

(o)ACM 10655,Narens, 20 CMR 655, 6'73 (1955), remanded 
. onothe'r grounds, '7 USCMA 1'76, 21 CMR 302 (1956). 
When' flIn aooused atta()kstheadmissibility of his pretrial 
statetilents' 'bY~S8ti!fying tha:~' he made them in reliance 
uponproinises' of immunity and cc;mfidehtiality the prose­
cution may, in rebuttal, offer the testimol);ybifthe investi­
gator that the accused, after stating thflltflillother soldier 
hadpl'rticipated in .the offen.se, assault by prisonerS upon a 
s.tockade gUlJ,rd" refuse<t to answer a question as to who had 
struck·the secol)dblow. This testimony is relevant to the 
issue . of whether the .accused was, as he claimed, misled 
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into making his statements and the law officer's instruction 
that the pretrial silence could not be considered as an ad­
mission of guilt removed any possibility of improper use 
by the court. 

(d) ACM 11609, Cloyd, 21 CMR 795 (1956). An accused, 
charged with wrongful possession of marihuana, who takes 
the stand and denies guilt can be (J'l'oss-ewamined concern­
ing his silence when the investigator searched his cloth­
ing and found the marihuana. Under existing federal law, 
although an accused's pretrial silence cannot be treated as 
an admission of guilt, if he takes the. stand he may be 
cross·examined as to his former silence insofar as it affects 
his credibility as a witness and the trial counsel may make 
fair comment on this matter in argument so long as he 
does not attempt to erect an incriminating admission in the 
guise of a purported attack on credibility. Furthermore, 
the law officer is not bound to instruct sua Bponte on the 
limited purpose for which the evidence is admitted. 

(e) ACM 14909, F. D. Cloyd, 25 CMR 908,914 (1958). It is 
reversible error for the prosecution, under the guise of 
attempting to impeach the credibility of the accused who 
had testified in his own behalf and denied guilt, to prove by 
independent evidence that the accused had refused to sub­
mit to a polygraph examination during the investigation 
of the offense charged. "Cross-examination to impeach 
a witness must be probative on the issue of credibility. 
Prior silence, or the asserting of a claim of privilege, is 
not, irrespective of the circumstances, a prior inconsistent 
statement. Before such can be offered in evidence it must 
be shown by proper foundation· that the prior silence or 
claim of privilege is inconsistent with the testimony of the 
accused. Simply invoking the claim of privilege is con­
sistent with innocence and does not imply any guilt which 
would be at all inconsistent with later protection or indi­
cations of innocence. For this reason, in so far as Cloyd, 
supm [ACM 11609] may stand for the proposition that 
in all cases it is proper to cross-examine the accused as to 
why he had remained silent, or why he had not propounded 
his story at a former time, We decline to follow it. We 
agree, however, that when the silence of the accused is 
properly before the court, counsel may comment on this 
in final argument ... the accused . • . was under official 
investigation and had an absolute right to invoke his priv­
ilege ... of cOUrse, when the accused took the stand he 
was subject to impeachment like any other witness. We 
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find nothing inco~s.iste.!}t ... , .. ~I).t.~f!II.' .... ~ ~l'~ ... i. ·m. ,.,9!l .. y and the refusal to be examIned w~t41 ,$t.~l'~!J'tPI i~aph. Had 
he testified that hehail; .. b~!l)'~~~l~"\'\\ ~~g to submit 
to examination by polygr!\Rlh '~ei)!!l1'1),!It,iO;n,.would have 
been decidedly. d~ll:l\r~ntll Jt<J~I?Pil4i)IlJilP~\'A' :tllat the only 
case in which thellll./i1*¥lJ;l.Pl:91\(~iJ;~ni;iol\ ,~uch a test in 
connection . wit}l·tb.~'Jl.;W!~II:~' i\YipH~4r,P~' twheI18 the accused 
himself has Iir~t4'a~lIheJ~.,,).Xh&te"afe many reasons 
entirely con$i~teJltl'~b[Pl),~!P.:l'Il?othesi~ of innocence as to 
why a· man,mllrM ,~tj'l'm)Ij;,',tci\,~!J,bmiMo ',exfl,mination with 
thea,\d of! a U4~ 1lti~l:4~'!,i i;r,h~,oow;ts have long recognized 
thatth~vJmW!llllol\§Jl,9bte~s,are not reliable vanes of truth, 
but,. bllJ!~slli ~a'm\l~tjt\lde,of varial)le factors, often give 
false~WHlmgs. ,:T.he accused had a right to invoke his priv­
iJege;, '~!ld .. ,the .. ;fact that he did so should not be turned 

. ·.agail).lIt,ll.ill1;unlea$.he himself has opened the law by taking 
, ,av".iwX>Jlsiatent ,position." 

(1)' AOMtl~a6,L6114rt, 21 CMR,904 (1956). A showing by 
" .. the pl!Osecution that the accused, charged with forgery, 

. refused to talk when questioned as to his negotiating the 
spurious check is not cured by the aooused,'s subsequent 
testimony denying guilt. Evidence brought out prior to 
the accused becoming a witness cannot be justified as 
an attack on his credibility and there is a fair inference 
that trial counsel attempted to use the disputed evidence 
to establish gnilt. 

4. Evidence obtained through inadmissible statements. a. Evi­
denae discovered through statements. Paragraph 140a, MCM, pro­
vides that the mere circumstance that information which leads to 
the discovery of pertinent facts is furnished by an inadmissible 
statement does not require the exclusion of evidence of such facts. 
Under this rule, however, the statement may not be used to identify 
or otherwise lay the foundation for the admission of this evidence. 
The subject MCM provision was approved by the Court of Military 
Appeals in the Fair case, infroa. However, several years later, the 
Haynes case, inlra, gave rise to the possibility that "the fruit of the 
poisonous tree" doctrine, as developed with respect to evidence ob­
tainedas the result. ,of. illegal seaJ)Ches. and seizures and wiretapping 
(see par. 8, ch. x:~XU, infra) may also be applied by the Court with 
respect.toevL<illlnC\l obtained,or discovered asa result of confession or 
admission obt.a.ined il).vielat.io.\l.of A~ticle31. 
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(1) UnitecrSta,te8, v. FaiT, 2 USCMA 521, 529, lQ CMR 19, 27 
(1953).. . The contention of the accused that he was coerced 
into d~vulging. the location, of the murder weapon would not, 
even if. true, .render the gnn inadmissible. "We may also 

I . 



i 

n.ote that, even if the admissi.onas t.o the l.ocati.on .of the lethal 
weap.on be deemed inv.olunt",ry, this w.ould sti1l n.ot be a 
bar t.o the admissi.on .of the gun itself in evidence. Manual 
f.or C.ourts·Martial, paragraph 140a." (Opini.on.of Quinn, 
C. J.) 

(2) United States v. TayloT, 5 USCMA 178, 17 CMR 178 (1954). 
Where an accused is asked, with.out any Article 31b warning, 
t.o p.oint .out his cl.othing, his act in s.o d.oing may n.ot be used 
t.o sh.owhis .ownership .of the cl.othes in which marihuana 
cigarettes were f.ound. The cigarettes may be admissible 
but the statement is n.ot. 

(3) United States v. Haynes, 9 USCMA 792, 27 CMR 60 (1958). 
In a pr.osecuti.on f.or s.od.omy and ext.orti.on the defense was 
denied the .opportunity te show that the G.overnment's kn.owl· 
edge .of the existence .of the .offenses charged and the identity 
.of the pr.osecuti.on witnesses, the c.o-act.ors in these.offenses 
wh.o had been pr.omised immunity in exchange f.or their testi­
m.ony, had been disc.overed solel;y as ,a result .of statements 
made by the accused while submitting to a p.olygraph exam­
inati.on administered t.o determine his fitness .f.or a higher 
security clearance and that the examinati.on had been c.on­
ducted with the understanding that the results there.of w.ould 
remain c.onfidential. 

Opinion of FeTguson. J. The findings .of guilty are dis­
appr.oved and a rehearing may be .ordered. "Obvi.ously, ac­
cused's statements w.ould be inadmissible in evidence because 
.of the alleged pr.omises .of c.onfidentiality ..•. H.owever the 
G.overnment ch.ose t.o rest its case upon the testim.ony .of wit­
nesses whom the defense argued were procured through such 
statements. The ramificati.ons .of permitting the use .of evi­
denCe under these circumstances are dire in the extreme. It 
W.ould in effect be permitting the G.overnment t.o d.o indirectly 
what is f.orbidden by Article 31 (a) . . • t.o d.o directly. If 
such receive .our sancti.on there w.ould be n.othing t.o. prevent 
G.overnment agents fr.om procuring inf.ormati.on---such as the 
identity .of h.ostile witnesses, .or the l.ocati.on .of inoriminating 
property-fr.om the accused by the ·use .of f.orce .or other un­
lawful means, and then simply nest ,the pr.osecution's case 
up.on the evidence pr.ocured thr.ough those ,statements with­
.out introducing ,the statements themselves int.o evidence at all. 
Under the present state .ofthe recQrd, we find the c.onvicting 

. evidence, inadmissible. While the issues in the cases fr.om 
which we qu.ote, infra, were n.ot precisely the same as in the 
present case, the underlying judicial principle is identica!." 
(At p. 794, 62.) [Judge Fergus.on then quoted from Federal 
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cases dealing with entrapment,jllegal ,lieM!i!h;JI;Ild,!~izure, and 
wireta pping.] "We further,futd;:th(J.t.i/l!lllllsilclls'[$ulilstantial 
rights were prejudiced by the'!ooOOi.~iled1u:s~l.:itlb.(IliHow the de­
fense to develop its conlJentj<ilnil4aJldbe_il$QU(),!onls,case saw 
its inception in the accused's. alleg~GUstf!itements'toGovern­
ment interrogators.". ·(.Alt,.p",~~\, 6a.~",:,f!Qur. dictum in 
United State8 'I). Fa;i;r ; .• ltol¢be:i!llfl'$Q1l;ttJa/!;t;.even jf the ad­
mission as to the locationi,o~:;p!Jethllillill\llMPol1i,b:e,deemed in­
voluntary, the gun itse1it:',W:ou1ojlhlael.ad.missil:iledn evidence, is 
not contrl)lling,an~'does,~e$m.'llSIHlil;S!lund"Jegal principle. 
Likewise, paragraph149a 'of 'tile rMW!il\IIM<ilrOQurts-Martial, 
United States,'l951nlii1!!(jclI\'WdJilr!l'Q~tIJn:sofar as it states 
that evidence found hyweql/is,pf JlinMt'tldmisSible confession 
or admissionisjtself:9;dllli$sible>.I', ;k,4.t~J/I'~6; 64,.) 

Qwinn, .O,J.,;conours;:in ,tJ),e';?'e8uU, ,ti;e:,.jl'!\;versal) reached 
by Judge FergusonA~nde!<ipre$~es;.ol\Q'J<ilpill.jon ,on the case. 

Dis8enting opinion 01 Latvmer, Ji' ,°'1 am' not so willing as 
my associates ',to hold that -the,.(jhiefJ'udge's language in 
United States 'I), Fair • .. dOes not announce· a' good prin­
ciple of law .... The ,rule overthrown in. this, instance has 
been supported by the great weight ofallthority from the 
early common law untHthe present time.' As a matter of 
interest, my attention has not been called to'a single jurisdic­
tion which rejects the rule and, if. the reader is interested in 
researching the problem, I am convinced he will look in vain 
for any authority which goes as far as the present decision." 
(At p. 797, 65.) "The public is entitled to have its rights 
considered and a widespread application of the presen~ rule 
would very effectively hamper the prosecution of an admitted 
offender.' This case offers a concrete example of how justice 
might be defeated. The evidence which convicted this 
accused was supplied by witnesses, including a victim of his 
extortions, whose only connection with the alleged confession 
was that their identity was thereby established. If, because 
the Government first learned their names through the accused, 
their testimony is not usable, then so far as I am presently able 
to visualize a rehearing, the victim ofa most atrocious extor­
tion scheme must ',forever remain silent. It thus appears to 
me the Cou1'tgoostoo far forj unless, it can now be shown that 
the' Government .was ,aware' oiths plan being operated by the 
accused; and the identity' of ,his vjctimsandoonfederates be­
fore he made his statemente, there lsno way to escape the 
taint. 'I'hatconceptnecessarily follows .because, regardless 
. of any subsequent development, it can always be asserted that 
when the principal actors were identified by the accused, the 



knowledge acquired by the Government made independent 
identification an impossibility." (At p. 798, 66.) 

h. Effect upon subsequent Btatement8. In United State8 v. Spe'f'o 
(supra, chapter IX, paragraph 6b), the Court of Military Appeals 
held that under Article 31 the sole test of admissibility of any state­
ment is whether it is voluntary and was preceded by a proper warning, 
if one was required. The existence of a prior, inadmissible statement, 
whether involuntary or unwarned, is merely a circumstance to be con­
sidered in determining the volwnta'l'ine88 of the one now offered. 

c. Use as basisforopinionte8timony. 
United State8 v. Bake'f', 11 USCMA 313, 315, 29 CMR 129, 131 

(1960). A medical diagnosis of an accused which is based upon state­
ments made by him under such circumstances as to be inadmissible 
under Article 31, is itself inadmissible. 

5. Hypothetical problems. a. Several personal checks of Second 
Lieutenant A, used by him to pay some outstanding debts of his unit 
Welfare Fund, were dishonored by the bank upon which they were 
drawn. The payees complained to The Adjutant General and the 
latter forwarded the complaints to the post commander for appropri­
ate action. The latter indorsed the correspondence through command 
channels to A, informing him of his Article 31 rights and inviting 
an explanation. A replied by indorsement to the effect that the checks 
were dishonored because his account was temporarily overdrawn 
through no fault of his own. A's regimental commander refused to 
accept this indorsement, stating that A must furnish a more specific 
explanation. A then prepared a new indorsement stating that his 
account was depleted without his knowledge because of a certain check 
drawn by his wife. The last statement can be proved to be untrue. 
Can A be tried for making a false statemenH (Assuming that his 
statement is "official" within the meaning of Article 107.) (See ACM 
8193, Torbett, 17 CMR 650, 658 (1954).) 

h. An accused is informed that he is suspected of a certain killing 
and is otherwise informed of his rights under Article 31. He is asked 
and answers several' preliminary, non-incriminating questions. He 
is then asked if he was near a certain plaoe on the post at a certain 
time and answers, "Oh, no. That's where that guy waS killed. I'll 
claim my rights on that one." Is evidence of this statement by the 
accused admissible at his subsequent trial for murder i 

o. The accused elects to take the stand and testifies that he didn't 
commit the offenses charged. He is subjected to severe cross­
examination dnring which his attention is invited to the testimony 
of the prosecution witnesses who allegedly saw him commit the of­
fenses and is asked if he cares to comment on their testimony. He 
replies that, they have lied. On 'I'edi'f'eot, when asked by defense 
counsel if he has testified trnthfully, he replies that he has and, 
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f~rthermore, that he has ah;ays ,proclaiJll~'W'~,l~~Il,~ when ques­
tlOned about these acts. TrIal counse)"9.~;r,~r~l/il,Iij,,,~rw~pts to ques­
~ion t~e accused a~out his makin~ all~i~~!~)i''P;l; gp~tt()a.milita~ 
InvestIgator early m the ,case. TrI!1-14!!\lIl~~llqn~,~d,es,ti\~~,thls adnns­
sion was obtained in violation of ~l1f;il¥lI&l,o"i,,$hl'>uldit,he law officer 
permit this cross-examination i, ,(,$se fm9,~d~r '/). U.S." ,par. 90 (3), 
Ch. XXXII, infra.) , ,,' ,i, 

4. The accused, a young tx:ain~,,,j,si ,i1l~~I;rllg~tl¥l,by his company 
commander without any puiorw!l,rll,!llg:,\\~, hi~i rights. The accused is, 
however, aware of the Fifth AJll~nil!pent."w1'l ~ar1y in the interroga­
tion said, "I want to take, the:;Fifj:h: AjIl~~ment, sir." The CO re­
plies, "You'll get no Fifth Ame,nd,jIl6Ilt h!\r,~~,,:ffow ,answer my ques­
tions or I'll have you b~ealdng rpclj:s for,s!)fmo)lths." The accused 
then makes what amounts to a fU~I confession in l1lSponse to the ques­
tions put to him. The CO has ,the conf~iontypedin narrative form 
and gives it to the accused. At this, time he warns him in great detail 
of his Article 31 rights, informs him sPClCifically that he need not 
sign the written statement and concludes by giving him "II few days" 
to think it over. The accused is then dismissed and performs normal 
duties for the next three days at-the end of which he delivers the 
signed confession to the CO. When the prosecution offers the written 
statement, the defense objects and establishes the foregoing. How 
should the law officer rule i 

162 



CHAPTER XII . 

THE FOUNDATION FOR ADMISSIB1LlTY OF 
STATEMENTS 

Reference •• Pars. 140a, 570(2), MOM. 

1. General. Pamgmph 14fja, MOM. "The admissibility of a.con­
fession of the accused must be established by an affirmative showing 
that it was voluntary, unless the defense expressly consents to the 
omission of such a showing, but an admission of the accused may be 
introduced without such preliminary proof if there is no indication 
that it was involuntary." 

The term "voluntary" as used in this provision includes the concept 
of compliance with Article31b as well as the concept of ·factual 
voluntariness. 

2. The confession-admission dichotomy, a. G~ne1'aZ. The above­
quoted provision of the Mallual purports to accord separate tre",tment 
to confessions and admissions and it is only in this area that any dis­
tinction between the two has practical significance. . The Manual 
also provides that "a confessioll is an acknowledgment of guilt, 
whereas an admission is a self-incrimillating statement falling short 
of an admission of guilt." A more helpful formulation might be: 
Any incriminating statement which is not a confession is an admIs­
sion. Listed below are some examples of what have been held to be 
admissions. . 

(1) ACM 11674, OopeZanl1, 21 CMR 888 (1956). In Ii, rape case, 
a statement admitting to having had sexual relations with 
the aI1eged victim. . 

(2) Unitel1 States v. SeYrMur, 3 trSCMA 401, 12 CMR IG7 
(1953). In a narcotics possession case, a statement by the 
accused, when IIpprehended in II police raid on' a suspected 
narcotics outlet, that he wits there "tog-et II fix." 

(3) Unitel1 States v. FaiT, 2 USCMA 521, 10CMR 19 (1958). 
In a premeditated murder case, a statement as to where the 
accused· had concealed the fatal weapon. . 

(4) ACM S-6031, Ketohum, 10 CMR 930 (1953), pet. l1eniel1, 
3 USCMA 823, 11 CMR 248 (1953). In a case involving 

. larceny of clothing, It statement that clothes' found in the 
accused's lockerdiil'not belong'tohim; .. 

(5) CM 360823, Pnoe, 9' GMR442 (1958), pet. 'deniel1, 3 
USGMA 817;,11 CMR 248 '(1953)'; In 0\: IlItr<ioticspossession 
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case, informing the investigators where they could find the 
accused's clothes (in which narcotics were found). 

0. Erooupatol'tJ statements. Any statement of the accused, however 
exculpatory in its terms, when qjfel1\lll ;~lPhe prosecution is ~n "ad­
mission" for the purpose of requU:ing' that a' proper' foundation for 

ad;;!~:~~l~~a~~ ~~i'i-eZle1(,7, trS()~,~~,23'! bM~' 4~! (1957). A 
completely exculpatory statemeti~ 'Bitlll Q:ccilse'd, used by the prose­
cution to attack the credibiU(jy"oif"lllie'aoousedas a witness, is an 
"admission" within the meaningofAJ!j)i~le'IIi1i.\ . , 

3. What constitutes: an '!bidtcatton"" ,of·fnvoluntariness? a. 
Ge'M'f'aZ. When jl,n "tld.m,iBsii>n'~·lB efferetilj the prosecution is not 
required to make Itn a1Iirmativ0,showin'g'of non-violation of Article 31 
unless an. "indication"!. of involunta,rihess' is raised by the evidence 
before the court. ' A naked qbjectionby defense counsel is not suffi­
cient nO,r is his assertion that it is inadmisSible. However, the evi­
dencenesdnot:be introduced by the defense. ,The 'evideliceqffered 
by the prosecution toestabIish the foundatioh for admissibility may 
iteelf contain the necessary "indication" of involuntariness. 

0. IZlu8tmtilve cases. " 
(1) United Sta~e8 'V. Da'Vw, 10USCMA 624, 628, 28 CMR 190, 

194 (1959). An "indication" of involuntariness ". , . must 
rest on some evidence, some fact or circumstance suggesting 
II possible violation of Article 31." The mere fact that de­
fense counselcolitends that the statement is inadmissible is 
not sufficient. (Per Latimer, J, The other members ex­
preseed no opinion on this point.) 

(2} United State8 'V. Fai'f', 2 USCMA 521, 529, 10 CMR 19, 27 
(1953). The law officer undoubtedly had in mind the provi­
sion of the Manual that in the ahil6nce of an indication of 
involuntariness an "admission" may be received without 
preliminary proof of voluntariness " ••. when he ruled 
that the burden of showing involuntariness rested on defense, 
While the law officer'sruJing may be ambiguous, it may be 
construed lIssl\ying nothing mox:e than the Manua!." (Opin- , : 
ion of Quinn, C. J.) 

(8)·United States 'V. Seymowr, 3 USCMA 401, 404, 12 CMR 157, 
160 (1953). When the evidence, offere4by the prosecution 
i~ showing an "adm.ission" of the accused is 8ilent as to 
whether or not he had been warned of his.rights, there is no 
"indication" that the st,\ttementwas :unwarned. "Here the 
record is silent op. the questioni so {I!-r as e)l:press verbiage 
.is concerned, Itnd the ,effect of the entire testimony is as con­
sistent with the presence of warning as with its absence." 



(4) United State8 '11. Kelley, 7 USCMA 584, 588, 23 CMR 48,52 
(1957). When the testimony of the individual who interro­
gated the aecusedand thereby obtained an "admission" is 
completely silent on the presence or absence of a warning 
but the ~urtounding circumstanees indicate that the testi­
monywas probably complete in the senee that the witness 
related everything that happened, there is a showing that 
the statement is unwarned. "When during a trial-whether 
an admission or confession-it isprefectly obvious that a 
statement has been secured in violation of Article 81, it 
should not be admitted." 

(5) United State8 '11. J08ey, 3 USCMA 767, 773, 14 CMR 185, 191 
(1954). When, in attempting to show th{tt the accueed had 
made restitution to the victim: of the alleged barracks theft, 
the prosecution also showed that the victim had m9.de a 
promise to try to have any charges dropped, the evidence 
raised a sufficient indication of involuntariness to require 
further proof by the prosecution, "Thus, it is unnecessary 
that we determine,' finally, whether the questioned interview 
resulted in a confession or an admission. If the latter, then 
an indication of voluntariness was present and a foundation 
of vohintariness and warning was required. If the former, 
then such a foundation was demanded in any e.vent." 

4. Responsibility for deciding voluntariness. a. (}eMra~. Para­
graph 140a, MCM, clearly purports to make the ruling of the law 
officer on the admissibility of a statement inconclusive in the sense 
that the court members must, despite his ruling, redetermine the issue 
and reject the statement completely if they do not agree with his 
ruling. However, prior to the JOM8case, infra, theOourt of Military 
Appeals had held that the ruling of the law officer in this regard was 
final and binding upon the. members of the court-martial. In the 
J oM8case, the Court expressly adopted the MOM provision and its 
necsssary corollary that where an. issue of voluntarlness is raised, the 
court members mu8t be instructed as to their duty to determine the 
issue. Furthermore, a finding by the court members of voluntltriness 
does not preclude consideration of the circumstances surrounding the 
makin~ of the statement for the purpose of assessing its truthfulness. 

llZUB,tratwe oases. 
(1) United States 'v. Dykes, 5 USCMA 735, '1:45, 19 OM:R 31,41 

. (1955). The law officer rules fiMlly on the issue of \'olun­
tarinessas well as admissibility. The court is not free to 
thereafter reject the statement as, being ihvoluntltry except 
to the extent that involuntariness. may destroy it!! trust­
worthiness and the law officer should so instruct t,he court. 



The func~ion of the C?llrt"is.:~~!ll:W~W~" ~~im:rrin l.i~ht ~f 
" 1111 the eVldenC,e be, armg,on,liI»I4OJI'" ,', , :, ',' ~~, ',w,elght,. If 

!lony, shOUld beawardeq,~b,\liJ!t.G~ ''!f20!IM1:ju~t~phaslze 

,that anYinterpret,a,tiO,:n., Q~'$,h, ~,jW~fut,',:, 1~,,6, J>:, ffll!l, "Ph.i,01jl,·,~,,~ court 
, me~be~, toexten<l; t~NWIlIi!@~~. , •. M.I,l/& ~nction would 
, be IMalid ,asconfbctJll.am'W'!19iitH~r' , ~~J.'I\i!;,Qode.'~ ,( Over-

, ruled by J o'I'IfJ.~, m!t>a.,hl\lJ,,;t, ,1!fft,)VLi.j,jV;":Y:' : 'Ii" 

(2) United Stat6~oV.,.til1l'M'7 :I11$~*u6~'H~g~I,,!jq:C¥~ 87, 90 
(195'i). 'Fh~)e,W Qtllg,\\1'.'._llblWe~qPb!g"tb..,co\lrt that it 
was to paSS,UDQUioli~·~;iWA\'glj.,~4i!!1Ji(l(iji:~mty of a con­
fession. ' Howevllr; th'~,.errqt,)_i'!t9t"PrQj""d~\lial.,mnce the 

"'ins~~uctio:r)Si'\h~'ii'b!'~t~' '" , ',~l¥~\~~~;'!ly,.the de~ense. 
",,;rn, "O~~I1,: :~I, in" _,;PJi~M r~;~"w,9.~'./IW~n pf th,epresent 
cO\lFP~~!1l9tM4~n,,~ ·tl¥if1~~i\'< ,si)(u!loffi,on w4ich has ap­

:'PPit~l1t~Yil~~l'S~RI iom,'l \!~A~»si.9n,,'tll sJ\>Il<!!!i:<la/l;y approve the 
:M;tmu~',~R~WllJ'~!))~l"~!'Y:hi~li,~t~~: the prev~iling f.ed­

", ",~~al'J:11~1} , 1:!,JJ j')'f:h~p. the !nl).de,p.C!I(ottg~\lntar1'!leSS 1$ confllct-
in~, itis: for,~lje col!~tll)<\ll)~rs,w imak", ~~,flnal determina­

!~101l,.", 1,.I.~appear~·;fllearitl:l~~ i~/l.,Jna,jority of Federal 
j\l,1'~sdiQti9ns:ra~tbg)lgp, th~ jury<;Jq~,;n9t passon admissi­
biUty of.eviden~ll-t4e latter must neverthele,ssreject a con­
fl,lSSien int<;>to if it disagrees with the judge's original ad­
l!li~sibi1ity determination of voluntariness." 

(~) UnUed f/tates v. Powell, 8 USCMA 381, 385, 24 CMR 191, 
,. ,195(195'1'). The case of United Statesv,Jo1!eS, held that the 

,court'must pass upon whether a confession was the product of 
iIle~al,coerciol), The same principle applies to the warning 
requ,lremant, "If an issue is raised concerning whether or 
not a 8ta~ement ,was taken in violation of Article 31, supra, 
the Court:martial must be advised it may only give weight to 
the stateme\lt if it first finds that it was made in accordance 

, , with; t1leprovisions of the Article." 
(4) United ,States V" Bruce" 9 USCMA 362, 364, 26 CMR 142, 

, 144. (;(958)." . , • where an issue of voluntariness is raised, 
tpe lawofii.cer must advise the court m~bers they may only 
d~te~ll)ine the weight and credibility of the confession, if they 
hll<ve first found it :wal> voluntarily, made. If ,on the other 
hand, th~y arrive at"the cOllclusion the statement was in­
voluntary-evan though completely trustworthy-they wust 

. reject it ,entil'(\ly and aic!iord' it ttoweight Whatsoever, Here, 
" thalaw otlieer corl'ectlyillfornuid the 'court it could consider 

h':' the'stli.t~ent a$'&vidende;if it was determined to be voluntary. 
I, ','" • lie' evred,however,':'Wli6n'headlV!ised 'you·mayre~use to con­

sidedt as 'evidence if YQU' determine that it was involuntarily 
,·ma<ie/, •• ,. The, usa' of the,word 'lnay'instead'of 'must' was 
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reasonably cap;"ble of misleading the court members info be­
liaving it was discretionary with them whether <Ii' n<it 'oon­
sideration should be given the statement in the eventthay 
determined it to have been involuntarily made.'" 

(0) United States 1!.MeQttaid,9 USCMA 563, 567, 26CMR348, 
347 (1958). Even though 'the accused's testimony d.oes 'not 
as a mo,tter of law raise an issue as to the volunfarinessofhis 
confession, the court nevertheless may be instructed that it 
may consider his testimony as bearing on its truthfulness. 
"A confession can be voluntary and yet not truthful., ••• 
There are circumstances which do not affect the ¥oluntariness 
of a pretrial statement but can a,ffect its, truthfllh}esS: : .. 
The court-martial may always, consider what weigpt, it:jVishes 
to give to matterS,in evidence 'Yhen deliberating up'!!) th~ac­
cused's guilt or, innocence. In, that respect, a confessio,\ is)l.o 
different froll) other evidence., Thecou;t-martial 'Co~ld, 
therefore" conside.r ~yhether the accused's purported Pllrng~ of 
cOllscience w,ere of a nature tolead ];lim, tolie,about,his,p~r-
ticipation in the offense charged." , 

75. Imt'l'U()twm to the OOUTt. The instructions to the court,muatbe 
sufficient to appdse, the court members of, the legal principles involved 
in pass!ng on the issue of admissibility. When there e:P$tpo~sible 
misconceptions by the court members as to the legality oimattsrs, :~c­
curring during the interrogation, the law officer, has ~he,duty of in­
forming them correctly as to the legality of these matters., 

lllmt'l'atWe CaBe. 

United States v. LiefaZZe, 12 USCMA460,469,81 CMR,,51, 55 
('1961). Where ,the evidence indicated that ,accused,'s confession may 
have been induced by his having been improperly held ,incommuni. 
cado and transferred from ,Guam to Japan ,solely to isolate him, for 
,interrogation PllTposes, the la \'1' officer erred in not informing the court 
that suoh measures were improper; '. :"The 1aw officer's· advice consists 
of ' no more than a bare recital of the 'conclusionsw.];lich the, court mem­
,bers ·must. reaoh before ,the oonfessions collidbe consi<iered. Onl\y at 
one place did: he refer to the 'question rwhether accused possessed: IllIl,n­
ta1 freedom duX'ing .his interroglltionrbut.even ,then,' he did not 'relate 
that inquiq to the facts before the court-maiofii&L ... :.:[Ourllip­
'provllil oftheiustructionsgiven: in Jone8,81tpm, did! not ll1Ieanltliat 
'a bald recital of theseabstracti'propositions ,0£1a,wiwouM1suffice.to 
advise a military jury of its duty~IIi \ rilaThy"cJases, it"un:<ibubtedly 

<!Will; :for the accused's :contentions ,0f:ill~Ql:un~llirin<lSsnOl1lll,alJy relame 
,to, whether ,he: 1vas':prop.el'li\"warnsd.'lor aated as'1t :result,o~ IUnla;w:l)11l 
inducements 'or, p.rQmises,,, ., When\ i however!, .the' questionin:volV'Qs 
whether the accused was deprived .of, his volitiiiiltd:apeaill: brremlt.!n 
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ililent by the use of mep.sures which to the mUitary court member, 
might bear IlOme semblance of legali1>y,.the faets before the court­
martial must be related to the legWl princ1plfos involved in such a 
manner that the members arecleaJJ!l)(l!;uld~ ~W8;rejo£the.need for their 
consideration of each such ()il\euln$t!ll1Q~'l' :",.,,; 

o. The atamaa'i'd olp~'fIwaalom}rhl1" yQlu~tariness of a proffered 
statement must be establi$l\e,d'!b~yQnd,a .v~asonable,doubt and not 
merely by II preponderllllce ()~.~he,e:\l'i.dence. 

lZ'tu8t'i'ativ~ caBe. ' .,.,' 
United Btate8 v,Odeliiw~tle,;,t3USCMA '71, 74; 82 CMR 71, 74 

(1962). "y,(ilunttt.Hne~\)ilte'tru~t'Yorthlli~SS, is. Ii fa?tual question 
• . '. OncedetertnJnedto be'v<lhmtliry, a confession. IS deemed the 
highest oiderof Pl'Oo,f'. \ .' 'Ids such an julportant factor in evidence 
thatthebMis' fOr. it~'Qonsi4erati6ri should be measured by the same 
st9JIdilrdapt>1i?able~o'other' factual determintltions in criminal cases, 
the establitihmerit of which, indeed, so frequently depend upon its 
cl>ntents, Alidfor this renson, the Federal courts have adopted the 
sound 'rule thtit the United States must prove voluntnriness beyond 
a .reasonable doubt ... We likewise conclude that voluntariness is 
required to be established beyond a reasonable doubt, and when that 
issue' or one relating to denial of counsel is submitted to a military 
jury, it should be so informed." (Per Ferguson, J.,and Kilday, J., 
Q,uinn, C. J. dissenting.) 

d.Determmation by indVvidual OOU'i't mem06'i'8 'i'equi'i'ed. 
UnitfJd States v. Rioe, 11 USCMA 524, 526, 29 CMR 340, 342 (1960). 

It is improper ro instruct the court members that they shall determine 
the voluntariness of It oonfession bya majority vote. " ..• a dis­
puted qUeiltion as ro compliance with the provisions of Article 31 must 
~ deQided by each member, in his own deliberation." 

5. Methods of proof. a. By the p'i'o8eoution. The foundation for 
the admissibility of a statement may be established by any competent 
evidence. . The absence of compUlsion or improper inducement may 
bll' established by showing the circumstances under which the state­
ment was obtained; compliance with Article 31b can be established 
by shl):wing that the requisite; warning was given or that one was not 
required. : Plwag1lllph 140aj MCMprQvides that a sufficient founda­
tioualso can belwid ,by introducing a ,declwration of the a.ceused to the 
effect"that he haS.'bee~·warned·of,his rights ,and that hiastatement 

. was m.ade of his own':free·wm proyided that the declaration is itself 
shown ro be voluntal\y .. i£ there isa contrary indication.Further­
more, a staWinentcontaiIied ,in the profferedoonfession or admission 
may~treated as such a declaration in the.absence of any evidence df 
improper inflmmce'or a violation Of Article 81b, (United State8v. 
D<wiB, 10 USCMA 624, 28 CMR 190 (1959).) 
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b. By the defense. 
(1) General. The defense can contest admissibility by cross­

examination of prosecution witnesses on this issne and by 
offering any competent evidence relevant thereto, 

(2) Right of the aooused to testify. The accused can elect to 
take the stand as a witness for tl,e limited purpose of testi­
fying as to the circumstances under which his statement was 
obtained and if he so limits his direct testimony he may not 
be cross-examined on the. truth or falsity of the statement 
or .any other issue outside the scope of .his direct testimony 
other than matters pertaining to his credibility. (As to 
scope of cross-examination see paragraph 70(9), Chapter 
XXXVII,infra.) . . . 

(3) Out-ol-o01JJl't hearings. Although paragraph 5717(2), MCM, 
purports to provide that. "there is no requirement that the 
law officer. conduct any hearings out of the presence of" the 
court, the accused nevertheless has the right to present evi­
dence as to the admissibility of a statement at. such a closed 
hearing. He may also. elect to. accept as final. an adverse 
ruling on ltdmissibility rendered py the law officer after such 
a hearing and. not. present the evidence to the court. In such 
a case, hO'Yever, there is then no factual issue to be resolved 
by the court.. Furthermore, the defense has the right to 

. require that the prosecution evidence on the issue of voluntar­
iness be 'presented at an out-of-COllrt hearing and that the 
law officer make his ruling On admissibility at such a hearing 
with the result that if the law officer should exclude the con­
tested statement, no mention of its existence would reach the 
court. 

Illustrative OaBes. 
(a) United State8 v. Oooper, 2 USCMA 233, 237, 8 CMR 133, 

137 (1953). When, at the request of defense counsel, the 
In w. officer conducted an out-of·court hearing /It which the 
defense presented evidence R.S to the volu1\tanness of the 
accused's statement, the law officer did not elT in not, sua 
sponte, having the evidence presented to the members of 
the court when it reconvened .. "1]ndoubtedly, also, he 
[the accused] had the right-liS exercised here-to haye 
appropriate' evidence receiVed by the law officer outside 
the presence and hearing of t.he court for t.he purpose of 
enabling'ihat functionary to make his preliminary deter­
mination 'of the question of admissibility. And, finally, 
he surely hrtd the right";';had he wished to exercise it-to 
have the evidence produced during the out"of-court hellr- . 
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ing fully brought before the court on rec\lDvening. How­
ever, it may be as!l:e<i, wa~ th~Ja'l" QJI)qer he~under the 
circumstances of this ca~1/l\der 9, 41l.tyto bring that 
evidence before the cow;t wit~S\l~'1(l\l'f~tby .defense coun­
sel! We think not ••.• Qur conclusi()n, therefore is that 
the right to have' ~tl\lsLevi\ience. ;. presented to the 
court was expresl!);y ,WQi'vea;". ...... '. ' 

(b )Un#eit. State~ -u.l>~aQ.ia; Ii tiSCiUA 853, 8~9,24 CMR 163, 
169 @\5'7). Afih~:~q~eStof <ief~se counsel, the law 
oJllce~heldaniout-of:~Wi-b~adng at which the accused 
i;e$titiedtl!athemadethe statement because of an improper 
indiJcetii$nt,-uis:;, to drop I!- POS!!ible so<,!omy charge, if he 
admitted to the robbery. After an adverse ruling by the 
law officer, the defense presented evidence to the court as 
to poiJsibl\\' coercion arising out of prolonged confinement 
and 'int0rrogationbut not as to the alleged inducement. 

''!'he law officer'li failure to instrUct the court that it must 
rejeetthestatement if it found it to be involuntary was 
; not error since on the. whole record there was no issue of 
Involuntariness. The accused's testimony at the closed 
hearing ,elilIlinates any possibility that the statement was 
caused by the alleged coercion. Furthermore, since the 
defense elected ~ot to present the issue of inducement to the 

,court, the accused cannot complain that the court did not 
pass upon it. The issue of voluntariness " ... was raised 
only in the out-of-court hearing. We are thus presented 

" with' a novel situation. Taken as a whole, the testimony 
on the issue raises only one question, namely, improper 
inducement. When spIlt into two parts and considered 
separately, it cnn be said to raise also an issue as to coercion. 
Under the circumstances of this cass, however, we cannot 
allow-such fragmentation of the evidence .... It is, of 
cOurse, possible to raise several objections to the admis­
sibility' of a. confession. Some of the grounds may be 
presented to the law officer in an out-of-court hearing, and 

" ,oth~rsinay ~~p~eSented toth~c~urtmembers. The divi­
!; si~n, ~'l'~ .~e fOllnde<i,llP?,P ,the 8,CCllS~<l desire t.o keep 

1\v:!<'Ie\lAAIIll\~t;!Il to ~b.e }$Su~ o~ v~Iurt1ll1~ess, bu,t of 
,p~ibJ~,ai~~4YlWt~gE\t\l.~ill)?I!."i!1-~,trwn.t.l)~,·CPJlrl members. 
HQw,e\1~r, ,thl\t~i~p8,tlon, ,itl, !,l,ot ~efo!,'\l, Us. The aecused 

. 1XI1!/l.e80 ,.ing1e;iss,~,e .on,t4evolll)ltal.'i,ness of his confession, 
,,~<i the ev4dflP,c,oIl thM<i$S~e mllst be.,consitlered as an 

.el\tity... ..['P].e:felJ.s$ col!nsel ins~teg (1). Ji)reeenting the 
,evid.~e in: an .. <\til.t,o£~<l.9,urtheal'ing<. i Had. he not lIgain 



tendered the issue to the court-martial, he could not on 
appeal maintain that he had been deprived of his right to 
have the court members pass on the voluntariness of his 
confession .... The accused did not do that. But he did 
not offer the really significant part of the evidence because 
he believed that it might be harmful to him. He now 
desires to convert his own maneuver to avoid harm into 
prejudicial error. This we cannot permit." 

(0) United States 1). Oates, 9 USCMA 480, 482, 26 CMR 260, 
262 (1958). When the prosecution offered a confession of 
the accused the defense obtained an out-of-court hearing 
at which he requested that the law officer then hear aU of 
the evidence bearing on voluntariness and make his ruling. 
The request was based upon the expressed desire to avoid 
making the court aware of even the existence of the con­
fession, if possible. The law officer stated that the prosecu­
tion could lay its foundation in open court. The defense 
then made an offer of proof of matters allegedly showing 
involuntariness. The prosecution presented its evidence in 
open court, the defense objected on the grounds of the prior 
offer of proof, and the law officer admitted the confession 
into evidence. "There are some decisions to the effect that 
the failure to hold the preliminary hearing outside the 
hearing of the jury is not prejudicial if the evidence is 
sufficient to support the trial judge's ruling admitting the 
pretrial statement into evidence .... But the later and 
better rule is that the duty to hold such a hearing is man­
datory and the refusal to hold it when requested is revers- ' 
ible error .... Consequently, we are of the opinion that 
the law officer's refusal to accord accused the requested out­
of -court hearing on the question of the admissibility of his 
pretrial statement was prejudicial error." 

(d) United States 1). Aau, 12 USCMA 332, 30 CMR 332 
(1961). At the request of the defense the law officer held 
an out-of-court hearing on the admissibility of accused's 
confession. After hearing the evidence on both sides, he 
ruled in favor of the prosecution. When the court re­
opened the law officer read to the court the testimony taken 
at the closed hearing. The defense not only did not object 
to this procedure but actually pa,rticipated therein and 
thereby waived any error which was committed. 

6. Hypothetical problem. At, the request of the defense, the pros­
ecution evidence that a confession of the accused was obtained after 
he had been properly warned of its rights and was not the product of 
any improper influence or coercion is heard at an out-of-court hearing. 
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The defense offers no contra,riY evidenc,i\ .. Thel~"',om.ceJ'. rules that 
the confession is admissible. When thecQ\lil~'~Qf'll!msl1ih.e.trjal counsel 
calls to the stand the agent who tOQk ,th~ li!~~~<mt .and begins to 
again show compliance with Articl~ .. ~,1.,.,·I!:!I~,defen~e,co\lnsel objects 
that he does not wish to hay:e"the,)~~u~!'il~u9mitte4 to the court­
martial. The trial counsel repli~\#~l!<t~~i1~j*.f<> shoW the court­
martial the manner in W,hlp4 .. the.$tatl'w.~1\,w,a,s, obt~ined as bearing 
on the weight to be I!<CcoJ;ded,ih!l.~e.t~.;;;aows4!:l\lI'ilthe law officer rule~ 
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CHAPTER XIII 

THE PRIVILEGE AGAINST COMPULSORY 
·SELF·INCRIMINATION 

References. Article 81, UOMJ; Pars. 149(1), 150b, MOM. 

1. General. Article 3la of the Code is at least the analogue of 
the Fifth Amendment. "Undoubtedly, it was the intent of Congress 
in this division of the Article to secure to persons subject to the Code 
the same rights secured to those of the civilian community under the 
Fifth Amendment to the Constitution of the United States-no more 
and no less." United States v. EggerB, 3 USCMA 191, 195, 11 CMR 
191,195 (1953). Article 31a, therefore, is of importance in two major 
areas. It controls both the testimonial privileges of witnesses before 
courts-martial and the right of individuals not to be compelled to 
produce or create evidence to be used against them. In general, it 
may be said that Federal case law prevails in both of these areas, and, 
in the absence of a decision by the Court of Military Appeals on a 
specific issue, recourse must be had to the Federal cases. In connec­
tion with the production or creation of evidence it is important. to rec­
oguize that Article 31a is concerned soley with the admissibility of the 
physical evidence itself and not with any statements, explicit or other­
wise, arising out of the act of the subject in producing or creating the 
evidence. Such statements are controlled by the law' of confessions, 
chapter IX, supra. 

2. Production of evidence. a. GeneraZ. The Manual is silent 
with regard to the question of whether an accused can be compelled 
to produce items of physical evidence, as opposed to exposing his body 
or creating or assisting in the creation of evidence. However, there 
is no doubt that the principles applied in the federal courts are con­
trolling in this area. It is somewhat difficult to isolate the Fifth 
Amendment principles here involved because the fe,deral decisions in 
this 9.rea frequently link the Fourth and Fifth Amendment. This 
arises from the fact that search and seizure principles could easily be 
circumvented if investigators could lawfully order ~ suspect to pro­
duce an item which would not be subject toa lawful search and 
seizure. HO'jl'ever, whatever tile Constitutional basis, tile law is clear 
that, an accused cannot be compelled to produce and ·qeliver to the 
authorities items which are sought solely for use as,. evidence against 
him, ,. The only exception is found in tllose situations where there is 
a pre-existing legal duty on the accused's part, irrespective of the 
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investigation or the prosecution, to surrender the items upon proper 
demand. 

,( , 

lllustroative calles. ..,. '." ,", 
(1) Boydv. UnitedS~atk;1f6'U;S:616 (1885). In a suit for 

forfeiture ,of P~OP~rt1: lQ,r.t~ts'llY~!lu.d~!!i!lipst the ~overn­
ment under the. ~'1~t?~{1~"'~ffb,' ~?~~rd\)r. compellmg d~­
fendants toprodu6e"afi\n'Vd:i6e1.'fol!~subJect property IS 
the equivalent of an unreasonable search and seizure and com­
pulsory self,inellimina,tion in'~v-iolationl of, the Fourth and 
Fifth ~elldrtents~", ,," ,> I ',,' , 

(2) Gouled,v.,lJrdet 4t~tf~l,2~/;,V,s,,~98 (1921) • .A, search war-
, ran~.whic~,pl1~llo~~?au*o~e th?search and seizure .of 

certam documents,of purelyey)dentlal1 value (not the In­
stf'#ii~~t~ti.,tl~Sor~i~<\f'0,e:cdm~) v\oIa~ th~ Fourth and 
]!)ft1i..A,me,I!am~nts and the subsequent seIzure of the docu-

" liients i~, iil~gaJ. .' " ' 
(~)Mol(nlf!ht v.United States, 115 Fed, 972 (1902). It inio­

lativeof.the Fifth Amendment for the judge to require the 
" prosecution ti> make a demanq upon the defendant in open 

court fpr the production of the original of a document known 
to be in the latter's, possession as a oonditio,n precedent to al­
lowing the prosecution to use a copy of the document. 

b . . Legal dully to produce, 
(1) WU80n v. United States, 221 U.S. 361 (1911). A person 

, , w~o has rightful custody or possession of a publi~ record 'or 
. ()fficial document cannot refuse to produce it in response to a 

subpoo.na i~sued by a grand jury even though it contains mat­
ter which tends to incriminate him. He has voluntarily as­
sumed.a duty which exists independently of , any possible in­
crimination and which overrides any claim of privilege. In 
assmriing custody he' has accepted the obligation to permit in­
spection of the record. 

(2) l1nit~d States v. Austitn-Bagley OO'l'p., 31 F. 24,299 (1929). 
Ina!! aOtidn agiainst acorpol'ation, a coryorateofficial may be 
required' not only to p)'oduce corporation reCOrds for use as 
eviden~ b~t ,~l~to authenticate t~em by hi~ tes~hn.0ny !lv.en 
though rhe' I!)atters contained therem tend to mcnmmate hIm 

'persbnall~'" . ,..... .. '. . . 
(3)tJn~f~tt Stkle~ v;tVli;it~,322n.s. 694 (1944). The preilident 

of an lirlfncpfPota~d'lab~1- union can be compelled to produce 
t},le UjlibrlMlbrdsbefore. a' grand Jury . ov~r his claim of the 
Fi:fth'Ainerlll.IMi#t. ',!.'he pttvilege protects only-those- docu-

. m~nt~which (tre the private property of the pei'son (llaiming 
i. It'OratMast are irihis possession in apurillyperJonal ca-

" pa:City~ . . 
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(4) Shapiro v.UnUed State8, 335 U.S. 1 (1948). Where rules 
promulgated under the Emergency Price Control Act re­
quired records of sales and purchases to be kept and to be 
open to inspection by the Government, the Fifth Amendment 
is not violated by the compulsory production of such records. 

(5) United State8 v. Haskins, 11 USCMA 365, 370, 29 CMR 181, 
186 (1960). It is not violative of Article 31 for an officer 
with supervisory responsibility for a certain fund to order 
the custcdian of the fund to turn over to him the fund records 
after the custodian had been relieved from responsibility for 
the fund, even though the custodian was in confinement under 
charges of having embezzled from another fund and presum­
ably had hidden the missing records. "It ought to be con­
sidered hornbook law that a custodian of public monies has 
a duty to account for funds coming into his possession, and to 
account means to show properly all receipts and expenditures . 
• • . It is to be remembered that under law there is no privi­
lege against production such as exists to private papers ..•. 
It would indeed be strange law to hold that this accused could 
escape being compelled to produce corporate books and rec­
ords because they were hidden by him from a successor­
employee ..•. As civilian authorities indicate, books and 
records of. a corporation can be subpoenaed even though they 
incriminate the custcdian, and that is a form of compulsion. 
In the service, an order to produce records of public funds 
by one in authority might be considered a form of coercion 
but, under military law, such an order is legal." (Per Lati­
mer, J., with Quinn, C.J., concurring. Ferguson, J., in dis­
sent would hold that since the accused had been relieved as 
custodian of the fund, he no longer held the records in a 
"representative capacity" and they were not then in his 
custody or under his control.") 

(6) ACM 16360, O'Neal, 28 CMR 834, 840 (1959). A fund cus­
todian, suspected of embezzlement, may lawfully be ordered to 
open the combination safe in which the records of the fund 
were kept. However, his action in complying with the order 
could not be used as an admission by conduct that he knew 
the combination of the safe. Where a suspect has a pre­
existing legal obligation tc surrender .an item upon proper 
demand he has no legal right to refuse tc do so. Thus, a guard 
who is suspected of Jeavinghis post can be required tc surren­
der the orders for his post and an individual suspected of 
having wrongfully discharged his issue weapon can be re­
quired tc turn it in. "The order to the accusedtc open the 
safe was no more than a requirement that he do what his 
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duties required-make available, tIl,e' \\onteht~for inspection 
and audit. Further, the safe ail.d"~hei'cori'tentS were alike 
government property andthelltleUk'M Il.ltif'fio'right to with­
hold them. In consequence,;tije,6~1l~'r;to'pei'fbtm the act was 
legal and Article 31 did ·tt6t'ljtjf6l!d':th~lIcCui3ed any right to 
refrain from obeying'i!;!'; , ,,;' .. "\'.'. '.,' " 

(7) United State8 v.SmUh!,;9USCJ~A'20,23; 26 CMR 20, 23 
(1958). It is a viollt1!io:rr::6'f'~rticlemt;UCMJ, to fa,il to 
comply with a regtillttfdri!!sS1iM 'by::FIeadquarters, United 
States Arniy in EWloi>e,reqilwing the operator of any pri­
vatelyowned'inotOr' 'veliiC1!1,jtotieport any of certain types 
of accidents:ijli'wh!ch' hiJ'may 'be' involved. There is ample 
ltuthhrityf<irtliepr6p6sition that the 'privilege against com­
pellilrg: sel~-ll'ici'ltllifiationCllh' be limited by the voluntary 
entrY'o'f aN indi1'idllal upon activities subject to Govern­
lllenful'Control.'''It may be that if the Government attempts 
to ullellny information contained in a report in II subsequent 
criifiipal prosecution-a matter which we do not decide-­
an objection based on the privilege extended by Article 31 
would be appropriate. However, it is obvious that the Gov­
ernment here could not use any such evidence against this 
accused for he failed to submit any report." (Per Latimer, 
J., & Quinn C. J. Ferguson, J. concurs but expresses the 
opinion that any report submitted under the regulation would 
be inadmissible against the accused,) 

3. Creation of evidence. a. GeneraZ. Under this heading is con­
sidered the question of what can an accused person or a suspect be 
required to do, i.e" what acts can he be compelled to perform him­
self or submit to having done to him by others. It will be noted 
that those acts which are compellable all have two common denom­
inators. They all are acts such that if the subject did not choose to 
cooperate he could be made to perform them, willy nilly, without 
violating "due process." Furthermore, none of them involves the 
obtaining of information from the mind of the suspect. In other 
words they are not "testimonial utterances" which are described in 
paragraph i500, MCM, as follows: 

This prohibition against compelIing a person to give evidence against him­
self relates only to the use of compuls'1on' in 'obtalnhrg 'from him a verbal or 
other communication In which h. express .. his knOWledge of a matter and 
does Itot ·forbld compelling him to exhibit his bod¥ or other phyBioal charac­
teristics, QS evldenee when <lUch evlde!lc.,is ma.terlal. 

: 7>. 1l7Ju8tratwe tJa8es. 
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(1) FitttnlJ oZotlies. noZt"'. United State8, 218 U.S. ~5 (1910). 
, During affiurdednvestigation a suspect can be forced to put 

on 'a coat to determine if it fits him, !\nda 'lVitness to the 



involuntary fitting can testify thereto at the subsequent. trial 
of the suspect. 

(2) lnspeotion of the pm'son. United States 1). M O1'se, 9 
USOMA 799, 802, 27 OMR 67, 70 (1958). Article 31 does 
not prohibit the examination without the .accused's consent 
of his hands or the clothes he is wearing for the purpose of 
locating traces of certain powder with which the place of 
the suspected larceny had been dusted. "There is no error 
in the hand examination. Visual inspection of the person 
of an accused does not violate any constitutional right or 
any provision of Article 31. . . . Such inspection does not 
require the accused to say anything or to. produce evidence 
against himself. . .. To observe that which is open and 
patent in either sunlight or artificial light is not a search. 
Nor, we may add, is it a statement within the meaning of 
Article 31. The visual inspection of the glove also did not 
violate any of the accused's rights. Oklthing worn by an 
accused at the time he is questioned in connection with an 
offense is certainly open to view . . . it does not constitute 
an unlawful search to look at outer garments worn by an ac­
cused; nor does it trespass upon his privacy to view such 
outer clothing with the aid of a particular kind of light." 
However, the evidence concerning the gloves would be in­
admissible if the accused had been compelled to bring them 
in for examination. 

(3) Taking fingerprints. OM 403092, Bartlett, 28 OMR 589, 
590 (1959). Article 31 does not forbid taking the finger­
prints of a suspect. " ••. the making of a fingerprint nec­
essitates no action on the part of the suspect. All that is 
required of him is passive, relaxed submission to the manipu­
lation of his fingers while these are brought in contact, first 
with the ink and then with the paper. Aside from the slight 
bodily contact involved in the process, there is little essential 
difference hetween photographing a suspect and taking his 
fingerprints." 

(4) Hanrlwriting. 
(a) United States 1). Rosato, 3 USOMA 143, 146, 11 OMR 143, 

146 (1953). An order compelling a soldier, suspected of 
an offense, to print the alphabet is illegal and so much 
of paragraph 150b, MOM, as purports to authorize com­
pulsory creation of handwriting exemplars is contrary to 
Article 31a. "While these officials could seek to enlist the 
aid of the suspect, after proper warning, they could not 
lawfully compel him to fumish the one evidentiary fact 
without which the suspected document would he meaning-
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less. Certain it is, that if'lal~f .anlJlb~ehHmt·officials may 
not lawfully compel the prod]lction',b'llliSe'lf!incriminating 
evidence then in existenti\l"iilS'5m;\B(iyd'·'v.pnited State8, 
suproa, a fortiori,these~'shme,~~!lfciwlslfma:f not lawfully 
compel an individualtdcdhi'P@~ail:<!lael'iver such evidence. 
The compulsory· pi'@dMtlo'ii' of i a!cn.ariffwriting specimen 
goes far beyond the :t~kfugi 61! aflii,gerpdiIt, placing a foot 
in a track, and' eJ(ltrnilillll:ion.,l'br sCams, forcibly shaving 
a man or trimming llis,h!iWii\l!'~uiT.inghim to grow a beard, 
or tryon aglirmen:6!';·'Sriilli. 'lfiMtances' do not involve an 
affirmative:cdnsciouB';!a<it .011 ,the'part of the individual 
affected "by' tlfti 'd~~llind~ :'Whereas the printing of the 
alphaMt .in,+ol'ves'lliConscious exercise of both mind and 
oody, ftifaffitmative adtion." 

(0) Uii:it~d 'States v. E(JgPrs, 3 USCMA 191, 11 CMR 191 
(W53) •. ' S'amples of the accused's handwriting taken from 
him' 'invollmtarily and before trial are inadmissible as 
evidenCe under Article 31. 

(5) Voice 8PeoVmens. United States v. GTeeT, 3 USCMA 576, 13 
CMR 132 (1953). So much of paragraph 150b, MCM, as 
purports to say that an accused can be compelled to speak 
words for purposes of voice identification is in conflict with 
Article 31 and is incorrect. Speaking words requires the 
exercise of both mental and physical faculties and, according 
to the standards laid down in United State8 v. R08ato, is 
protected by Article 31a. 

(6) Stomao" oontent8. RocMn v. Oalifornia, 342 U.S. 165 
(1952). It is violative of due process to permit the use in 
evidence of capsules containing morphine removed from the 
defendant's stomach by use ofa forcibly administered emetic. 

(7) Thine. The following cases illustrate the development of 
the law concerning the obtaining of urine specimens from 
accused persons fo?' inve8tigative puTpose8. It is essential 
to an understanding of the problems here involved to be 
aware of the fact that what the investigators are seeking is 
the, obtaining of the specimen at a certain time and in a cer­
tain container and that this can be accomplished only by 
ctl,tJleteri~ation or by the active cooperation of the !lICcused. 

(a) UnitBd States v. William80n,4.USCMA .320,15 CMR ~20 
. (1954)." .lit is notviolllltive'o£ either Article 31 or due 
prooess' to catheterize, an' unconsCious suspect who has been 
found· in a deep . coma; (P~r'J'Udges Lat-imer and Bros· 
man.) Chief J1udgeQuinn woitlcL'heldsitchconduct "pro­
hibited not only by the Fift.hAinendment; .. and by the 



prQvisiQns ,of the Uniform CQde of Military Justice, but by 
natural and divine law as well." (At p. 334.) 

(b) United States v. Booker, 4 USCMA 335, 15 CMR 337 
(1954). A catheterization performed with the active co­
operation of the suspect after he had been unable to void 
urine when requested to do so is not forbidden by the Code. 

(0) United States v. Barnaby, 5 USCMA 63, 17 CMR 63 
(1954). Evidence obtained as a result of the accused's 
compliance with an order to furnish urine during an in­
vestigation is admissible and was not obtained through 
compulsory self-incrimination, there being no "testimonial 
utterance." (Per Judges Latimer and Brosman.) Chief 
Judge Quinn, in dissent, mentions those acts which the 
accused can be required to perform or submit to and 
states " ... that such instances do not involve an affirma­
tively conscious act on the part of the individual affected 
by the demand. A further distinguishing element is the 
fact that should the individual refuse to comply with the 
order reasonable force only would be required to accom­
plish the objective." (At p. 65.) 

(d) United States v. Jones, 5 USeMA 537, 18 CMR 611 
(1955). Catheterization of a suspect over his protests is 
violative of due process and fundamental decency. (Per 
Judges Quinn and Brosman.) Judge Latimer would find 
neither compulsory self-incrimination nor brutality in 
catheterization under proper medical conditions. 

(e) United States v. Jordan, 7 USCMA 452, 22 CMR 242 
(1957). An order to It suspect to furnish a urine specimen 
is illegal. (Per Judges Quinn and Fe:rgusQn.) Qum ....... 
". . . a urine specimen ,obtained from a person by force 
or threat, or the unauthorized intrusion of an instrument 
in his body, for use against him in a criminal proceeding 
is inadmissible .... [T]he force of a military order by 
a superior officer is one of the strongest known to military 
law. We hold, therefore, that the order here was illegal. 
To the extent that United State8 v. Barnaby, supra, is in­
consistent with this decision, I W,ould overrule it. How­
ever, Judge Ferguson, who joins me in the result in this 
case, does not cho,ose to go that far." (At p. 455,245.) 
Fergu8on--The subject order is violative o£ Article 31a 
which is not limited to "testimonial utterances" but em- . 
braces all evidence which is incriminating. . A reappraisal 
of Barnaby is not here required since the instance case is 
not concerned with the admissibility of evidence. Latimer 
(In dissent)-If the order is illegal, evidence obtained as 
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a result thereof would necessavily, be. obtained by com­
pulsion. Therefore, the majol'it;¢;opinionmecessarily over­
turns the principl.es handelI down'io ,Blumaby. 

(I) United States v. F01'sZIM!W;lO'11sCMA 8, 9, 27 CMR 82, 
83 (1958). The acoused1"linlsplJohlldoofnarcotics use, was 
unable to coml?ly with ilnl61'dl!'I:'6f 11ls .superior officer to 
furnish urine specimens ittrld,',th'llreforei was placed in a 
detention cell and ioforniJd thlitlie'could' not have "latrine 
privileges" until' he c()mplied; ; J!)uring the ensuing night 
and early morllill:g, he' supp1ied . three specimens. The 
results of tlie',,urillalysisoft1iese specimens was inadmis­
sible. !tIs unne'ce~sary to decide whether the accused's 
fear 6f 'cathetiirizatlion was an additional influence since 
" .•. the illegal order alone provides us with the compul­
sion, even without the possibility of a fear of catheteriza­
tion . or the bonfinement present in this case. . . . Here, 
[ unlike JOrdan J the question of admissibility is specifically 
raised and we have no hesitation in finding that where 
'evidence is secured in violation of any of the provisions of 
Article 31, supra, it is inadmissible. To hold otherwise 
would effectively deprive Article 31 of its force and make 
of it a hollow gesture. Nor can we condone in any manner 
the use by the military of orders held by this Court to be 
illegal." 

(8) Blood. 
(a) Breithaupt v. Abram, 3()2 U.S, 432 (1957). It is not 

violative of due process to convict a defendant upon evi­
dence obtained as a result of having a blood specimen 
withdrawn from the unconscious defendant by a doctor 
under established medical conditions. This situation does 
not present the due process factors found in RoohiJn v. 
a aZilornia. 

(b) United States v. Musfluire, 9 USCMA 67, 69, 25 CMR 
329,331 (1958). An individual cannot be punished under 
Article 90, UCMJ, for disobedience of an order to remove 
his shirt and submit to a blood test. An order is not 
"lawful" in the sense of Article ,90 1!n161ls it.relatesto a 
military duty. Article 31 operates to relieve a suspect of 
any duty to do or say apything cpncerning the offense 

. under investigation. ''It is evident ,that it is not the 'duty' 
of a person to assist in the prod1!ctiQn,of evidence which 
may convict him of a crime."·. B'I'eitkaupt v.Abram was 
concerned solely with F<mrteenth Amendment,due process 



and not with the admissibility of evidence in the Federal 
Courts . 

• At this point, the majority opinion written by Quinn, O.J. 
inserted the following footnote. IIApart from the question of 
Constitutional admissibility, whether there are other valid means 
of obtaining a sample of the accused's blood for use as evidence is 
another matter. See dissenting opinion of Chief Judge Quinn in 
United State8 v. Barnaby, 5 USGMA 63, 65, 17 CMR 68, 65 [supra]." 

Note: MU8guire holds only that the accused cannot be 
prosecuted for disobeying the order to cooperate in permit­
ting a sample of his blood to be taken. The opinion does 
not purport to deal with the admissibility of a blood speci-

. men obtained in compliauce with such an order. How­
ever, the footnote quoted above is relevant to this issue. 
Therein, Chief Judge Quinn refers to his dissent in 
Barnaby wherein he referred to situations where "reason­
able force only" would be required to attain the desired 
end should the suspect refuse to comply with the order. 
This may mean that although an ordel'to a suspect to fur­
nish any evidence does not relate to a "military duty" 
within the rationale of MU8(Juire and, hence, is "illegal" 
for purpose8 of pr08ecution for di8obedierwe, it does not 
necessarily follow that compliance with such an order re­
sults in the evidence thereby obtained being inadmissible. 
The admissibility of the evidence may turn on whether it 
could ha va been obtained lawfully if the suspect had not 
chosen to comply with the order. Under this rationale, 
urine obtained as the result of compliance with an order 
is rendered inadmissible not by the "illegality" of the order 
but because the only other 'method of obtaining the speci­
men, i.e. compulsory catheterization, violates due process. 
Similarly, fingerprints obtained. by compliance with an 
order would be admissible, despite the fact that the accused 
had no duty to obtain the order, because they could have 
been .obtained by "reasonable force" had th€! subject chosen 
not to cooperate. In other words, the compulsion inherent 
in the order is viewed as reasonable or unreasonable force 
depending upon whether the physical force needed. to ob­
tain the evidence from an unwillin.g. suspect 'would be 
reasonable or unreasonable under due process principles. 
The ultimatequestiop. with regard .to the admissibility of a 
blood specimen pbtain.edas the r.esult. of compliance with 
an order,givento the suspect 'would l;1~ whether the taking 
of blood without the ,consent of the individual violates due 
process. Breithaupt 'II. Abr~ would be relevant to this 
issue. 
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(0) United States v, Hill, 12 tJ80MA:j)r TO;80'CMR 9, 10 
(1960). "An order to provide a sarhple'oj"lbl&od for clini. 
cal purposes is valid. United:S~at88,IV., l1J'a7.Je<r, 11 USCMA 
313,29 CMR 129; cf Uniteddi#atsr/'v:},[usguiTe, 9 USOMA 
67, 25 OMR 329.'" (TIl·is af~M», a:p'pil'tI.'i's in a majority 
opinion written by Q\:JJ~ii, :O:~:,.:aM ~p.~~rred in by Fer. 
guson,J., which upherathe, :!lilbhlssibility of the blood 
specimen conce\'lled on', the .ground, that the accused had furnished it volurltarlly.) . " '.' . 

4. The meaning of, ~1~o~Jlul~l'1"'/' '. a;Gen~raZ.' . The term "com­
pulsion" with referenae.to A.z:ticl~:·~la has,the same meaning as "coer­
cion" in Article 31b, Whether. Qr:)jot ,II given item of evidence has 
been compelled is a q)les~iOll of fact tb be determined in light of all the 
surrounding circumstances. (See paragraph 5, chapter IX, supra.) 

lllm,strative oases. 
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(1) United Statesv. Brown, 7 USOMA 251, 260 22 CMR 41, 50 
(1956). When the accused was apprehended on suspicion 
of having made obscene telephone caUs and,upon request, 
spoke certain wQrds over the telephone to the reCipient of the 
calls for purposes of voice identification, the fact that he did 
so "reluctantly" does not necessarily mean that his compli­
ance was involuntarily. " ... consent given in the face of au 
order from a superior may as easily be viewed as coerced as 
in the case of 'consent' to It search and seizure. . . . How­
ever, this record fails to show that accused was cowed by 
the fact that one of his apprehenders was a superior noncom­
missioned officer or because they were officials of the military 
police system. He was uo newcomer to the service, being a 
sergeant with over eight years' experience in military police 
work. At all times he showed au awareness of his rights, and 
indeed, vehemently insisted, at the time of his apprehension, 
that he knew them and intended to rely upon them. Under 

. these circumstances we simply have no cause to conclude that 
the evidence of voice identification was the product of coer­
cion 'lrising out of the relative rank, or assignment of the 
participants." 

(2) Uni~ed State8 1J.MoOlung, 11 USCMA 754,29 CMR 570 
(1960). ,The accused was found unconscious in his barracks 
latrine wlth'ilin eyedropper in one hand and a hypodermic 
needle in the other. He waB''tilJkert to the hospital where the 
doctor aroused him by slapping 'his' face and, in the presence 
of a OrD agent wh<Yhad beensummolied'bythe doctor, asked 
him for a udrie specimen. Tile accused \Vas .. hie to void only 
after drinking "eight .or ten glasses of water.''' Meanwhile 



, 

he had lapsed into unconsciousness several times, The hold­
ing in FO'r8lund, subparagraph 30(6) (f), B'ltpra, " ••• and, 
indeed, Article 31 itself, is rendered meaningless if a urine 
sample may properly be obtained by 'request' from one whose 
physical state IS such that he is unable properly to evaluate 
the desires of a commissioned officer and to make a knowing 
election concerning the 'asking' for the sample, In short, 
a semi-conscious accused is in no condition voluntarily to 
respond to an inquiry whether he is willing to furnish evi­
dence against himself . . . we hardly think it likely that 
McClung possessed the ability to understand the 'request' of 
his superior and voluntarily to consent to furnish the 
specimen. " 

O. Ind,wement8. Although Article 31a speaks only of compulsion 
and the only mention of inducements in the entire Article is contained 
in Article 31d which, by its terms, is expressly limited to "statements," 
the Court of Military Appeals has indicated that "improper induce­
ment" is to be equated to "compulsion" for the purpose of passing upon 
the admissibility of items of physical evidence of a nature such as to 
be protected by Article 31a. 

lUuBtrative oiuie. 
United States v. Minnifield, 9 USCMA 373, 378, 26 CMR 153, 158 

(1958). Where the accused upon the request of criminal investigators 
and after being specificaIly advised that he was not obliged to furnish 
handwriting specimens did so in reliance upon a promise that he 
wou1<l be tried by special court-martial (he was tried by general 
court-martial) if he cooperated, the promiseof leniency raised an issue 
as to whether the specimens were obtained by an improper induce­
ment. "To exclude exemplars from the thrust of Article 31 because 
they do not literaIly constitute 'statements' represents a flimsy and 
artificial technicality which isolates· a single word from an entire 
concept •.•. We would imagine that but slight inconveniences would 
be occasioned by requiring military law enforcement officers, before 
enlisting an accused's aid in obtaining incriminating samples of his 
handwriting, to warn him of his rights and at the same time refrain 
from tempting him with improper inducements in order to obtain such 
evidence. " Note: The Court expressly reversed the holding in United 
States v. Ball, 6 USCMA 100, 19 CMR 226 (1955), that a handwriting 
specimen was admissible even though obtained throught a promise not 
to prosecute. For a fuIler excerpt from United States v. Minnifield, 
see paragraph 40, chapter:k, supra. 

5. Raising the Issue at trial. The issue of compulsory self­
incrimination normally is raised in two types of situations. In one, 
the trial counsel has in his possession evidence which the defense 
claims was obtained in violation of Article 31a, and is, therefore, in-
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admissible. In the other, the issue arises when,catl:' effort is made 
during the course of the trial to compeMheaooused, or a witness, to 
produce certain evidence or to conipel any ':witn~s , to testify as to 
matters which may incriminate him. 

6. Evidence already obtained. a. From the aOllU8ed. In para­
graph 4, chapter XII, aujJra,the import of the provision of para­
graph 140a, MCM, that the law officer's ruUng on the admissibility 
of statements is not conclusive was disoussed. 'Thel'$ is no similar pro­
vision in the Manual requiring the court members to pass upon the 
"voluntariness" of· the accused's produotion of evidence and it would 
seem that the admissibility of such evidence is a purely interlocutory 
matter for the final decision of the law officer. However, in the 
Miwnifield case, infra, the Court of Military Appeals held that a hand­
writing specimen is a "statement" for Article 31 purposes and that 
the members of the court must pass upon its vol untariness in like 
manner as any other statement. If the Miwnifield case extends to all 
acts of the accused which he cannot lawfully be compelled to perform 
(see discussion in paragraph 40, chapter X, 8wpra) then whenever an 
issue is raised lIS to whether such acts were performed voluntarily, the 
issue must be submitted to the members of the court. However, the 
law officer would still be required to make a final ruling as to whether 
the act which produced the evidence was one which the accused could 
lawfully be compelled to perform. It would only be after he had 
made a ruling that the act was protected by Article 81a that the issue 
of involuntariness would come into play. 

IllU8tratwe case. 
United State8 'Il. Minnifield, 9 USCMA 373,.378, 26 CMR 358, 358 

(1958). "The accused concedes that he was warned; however, he 
contends that the exemplar, as well as the statements, resulted from 
improper inducements.. From this circumstance, he argues that the 
issue of voluntariness as to the exemplars should have been submitted 
to the court-martial for its consideration in the same manner as the 
statements. This very same argument was made before the board of 
review which disposed of the accused's contention in the following 
manner: '. . . We find no way. in which the issue of voluntariness 
would touch upon the trustworthiness of a handwriting exemplar as 
it does .that of a confession.' While We appreciate the fact that the 
issUe of voluntariness does not touch upon the !trustworthiness of the 
exe\llplar, we believe this presents the question in too narrow a fashion. 
The real issue is simply whether or not It court-martial should be per­
mitted to consider a handwriting specimen w,hjQh .itdetermines was 
involuntarily obtained •••• We specifically ,hold that an accused's 
handwritingel'emplar is equated to a 'statement'as that,term is found 
in Article 31. ••• When an. issue o~ involunt\l<riness .is 'raised ••• it 



must be submitted under proper instructions to the court-martial for 
its consideration_ Here the law officer erred in not submitting that 
issue to the court." 

O. FTom a third paTty. As will be seen in paragraph 70, mfTa, the 
IIccused has no standing to complain that the rights of another person 
under Article 31 have been violated. 

7. The privilege of a witness. a. GeneTal. A witness, upon his 
claim of privilege, will not be required to answer any question the 
answer to which might tend to incriminate him with respect to viola­
tions of federal or military criminal law unless he has waived his 
privilege against self-incrimination as to the matter covered by the 
particular question or unless his being tried for the offense with re­
spect to which he asserts the privilege is legally barred. A witness 
who has voluntarily testified to an incriminating matter thereby 
waives his privilege as to such matter. However, he may nevertheless 
assert his privilege as to questions which would fUTther incriminate 
him. Furthermore, this waiver is binding only in the same proceed­
ing in which the testimony is given and does not foreclose a subsequent 
claim of privilege in an independent proceeding such as a rehearing 
or new trial. 

117JustTative ca8e8. 
(1) United State8 v. Mwphy, 7 USCMA 32, 97, 21 CMR 158, 

1(\3 (1956). In a trial held. in Japan, a,tapanese witness 
could not properly claim a privilege based on the possibility 
that answers to certain questions would incriminate him un­
der Japanese criminal law and the law officer was correct in 
ordering him t() answer the questions. "We, therefore, con­
clude that the privilege against self-incrimination, granted 
by Article 31,like that granted by the Fifth Amendment, ex­
tends only t() 'a reasonable fear of prosecution' under the 
laws of the United States. (Per Latimer, J., .Quinn, C. J., 
concurs on the ground that the accused cannot complain of 
a violation of the privilege of a witness but reserves judgment 
on the application of the general rule to a situation where the 
Government, by treaty or administrative agreement, has the 
authority to compel a foreign national to appear and testify 
ata cOurt-martial held abroad. "Perhaps the general rule 
is as indicated in the principle opinion .•. but it may not 
apply in certain situations." (At p. 38, 164.) Ferguson, J. 
did not participate in the case.) 

(2) United State8 v. Weisman, 111 F. 2d 260, 262 (2d Cir. 1940). 
"Obviously a witness may not be compelled to do no more 
than show that the answer is likely to be dangerous to him, 
else he will be forced to disclose the very facts which the 
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privilege protects. Logically; indeed,. he;i$b@li":~d in a para­
dox, for he must prove the ~I,'imjna,t<ilty chllll'lteter of what 
it is his privilege to suppress' just beca,useit.je;,cviminatory. 
The only practicable solution is,po b~:PQnt~ll~ ,with the door's 
being set a little ajar ancl~~i1e;at;.t~.e$;itpermits the sup­
pression of competent evide-\l,~fi¥PPAijlgbllttel' is available." 

(3) Rogers v. Unitea State~;,840~"~iS.;;3})'T:;,~7~,,{1951). Once a 
witness makes volunta~y.,~~1Q$1.\re.of' lI.n incriminating fact, 
the privilege is.gone,as.to,anythM\gwhich is proper cross­
examination as to t1lat fact" but the orqss-examiner may not, 
over a claim ot privilege, call for anything that would fur­
ther incriminate the ,,\,itness. "Admittedly, petitioner had 
already 'waived' her ,privilege .@I silence when she freely 
answered,incriminating questions relating to her connection 
with the Oommunist Party. But when petitioner was asked 
to furnish the name of. the person to whom she turned her 
Party records, the court was required to determine, as it 
must whenever the privilege is claimed, whether the question 
presented a reasonable danger of further crimination in 
light of al! the circumstances, including any previous dis­
closures. As to each question to which a claim of privilege 
is directed, the court must determine whether the answer to 
that particular question would subject the witness to a 'real 
danger' of further crimination." 

(4) Brown v. United States, 359 U.S. 41(1959). The conferring 
of statutory immunity from federal prosecution as to mat­
ters concerning which a witness testifies before a federal 
grand jury denies the witness the right to claim privilege 
before that body and he can be held in criminal contempt for 
persistent refusal to answer the questions put to him. 

(5) In re Neff, 206 F. 2d 149, 152 (3d Oir. 1953). Since a grand 
. jury hearing "is a proceeding which is wholly separate and 
distinct from, and of a different nature than, the subsequent 
trial of the defendant," the giving of testimop,y before the 
grand jury does not bar a valid claim. of privilege by the 
same witness at a subsequent trial. "It IS. settled by the 
overwhelming weight of authority that a person who has 
waived his privilege of silence in one tria,lor proceeding is 
not estopped to assert it as to the same matter in a subse­
quent trial or proceeding. The privilege, attaches to the wit­
ness in each particular case in which he,may be called on to 
testify, aJ~d whether or not he may c1ail/lit is to be deter­
mined without reference to what he said when testifying as 
a witness on some other trial, or on a former trial.of the same 



case, and without reference to his declarations at some other 
time or place." 

b. The acoUlled's rights as to the witness' privilege. The privilege 
is personal to the witness and may not be asserted by anyone else, 
including the accused and his counsel. It must be noted that a denial 
of the privilege, however improper, cannot prejudice the. accused since 
the only result is to place relevant and otherwise competent testimony 
before the court. However, an improper sustaining of a claim of privi­
lege asserted by a witness while under examination by the defense can 
be erroneous as to the accused to the extent that he is thereby deprived 
of his right to present competent testimony to the court. 

Illustrative Oases. 
(1) United State8 v. Murphy, 7 USCMA 32, 38, 21 CMR 158, 

164 (1956). The accused has no standing to complain of a 
violation of a witness' privilege against compulsory self­
incrimination. The privilege does not inure to the benefit of 
either party to the litigation bnt is personal to the witness. 
"In every instance where the privilege is operative, a witness 
has the personal choice of either answering the question put 
to him or exercising the option which the law gives him to 
refuse to respond . . .. But that is a matter between the wit­
ness and the court, as representative of the sovereignty which 
called it into being. The accused,as a party, does not have 
the right to demand that the witness be reminded of his right 
to remain silent, nor does he possess the right to assert the 
privilege for the witness .•. It necessarily follows that the 
accused may not complain if the law officer coerces a witness 
to testify against him, by erroneously refusing to recognize 
a proper claim of this privilege." 

(2) United States v. Ballatrd,.8 USCMA 561, 566, 25 CMR 65, 70 
(1958). In a rape prosecution the law officer repeatedly ad­
vised the victim and three defense witnesses of their privilege 
while the defense was attempting to establish the prior lack of 
chastity of the victim and refused to so advise prosecution 
witnesses. Whether or not to advise witnesses of the privi­
lege is within the sound discretion of the law officer. "But 
hypersensitivity to the possibility that a witness is not aware 
of his privilege against self-incriminationshouM not result in 
a law officer monitoring each question and by repeated warn­
ings shutting off the search for .the truth. Obviously, if he 
errs and orders the witness to supply relevant evidence, albeit 
incriminating, the accused cannot complain, for he is not the 
beneficiary of the privilege, and the evidence produced against 
him has somll probative value. In that instance the error 
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legally prejudices the witness n6~ f1iWbpPoSing party. But 
if the law officer favors the witnessftnditeells evidence out 
of the record, the accused is 'denieil.'the';beriefit of testimony 
which might assist the court-llIa,i!tiQ;l' 'fu 'ascertaining the 
truth. For that reason, araw'offi~er shOuld 'not interpose 
repeated warningsunles~ the: 'WitliliBs 'gives clear indications 
that he does not undersbihd the advice previously given. It 
is fairly obviol1sthat' implicit in a wariling is a suggestion 
not to answer andtoreitewte'O,:'prolllpting once given is to 
destroy the bll1ance betwe~n tli~ 'protection of the witness 
on the one hand, and the nec'essity of getting at the truth on 
the other . . . . While we have no disposition to d,iscourage 
law officers, from :P!lQtecting (sic) uniformed witnesses of 
theirpl'\vilege to· refuse, to answer incriminating questions, 
we ,believe ',' . the law officer,jn effect, exercised the privi­
lege for the witness. He thus unnecessarily interferred with 
the production of relevant evidence and turned an option 
into a prohibition. This was erroneous and prejUdicial to 
the accused." , . 

c. lmprop." use of claim of primilege. As a matter of law, no in­
ference may be drawn from the fact that a witness exercises his privi­
lege against compulsory self-incrimination. Therefore, it is improper 
for counsel to call a witness to the stand for the Bole purpose of 
informing the court of the claim of privilege. 

11lustrotitVe OaBes. 

188' 

(1) United States v. Maloney, 262 F. 2d 535 (2d Cir. 1959). It is 
improper for the prosecutor to call a witneSs to the stand if 
the proSecutor knows that the witness (an accomplice of the 
defendant) will claim his privilege. There is a real danger 
that the jury will draw the logical, although illegal, in­
ferenCe from the claim, that the witness is guilty of the mis­
conduct indicated by the questioning and this results in the 
witness having given information to the jury while at the 
same time not being' subjeot to cross-examination thereon. 
The jury must always be instructed to disregard the claim of 
privilege but the cautionary instruction may not be sufficient 
to cure the harm, lithe 'defense shoul'd attempt in argument 
or otllierwise to have the jury' dl'lllw'an inference adverse to 

, the prosecution from the £Ililure to,oall a witness, the prose­
, outor'is then::free ,to have thee',witneSs· Glaim his privilege on 
'the' ~tlind morde~ to remo"IJ&illt~h inferooce. 

,(2)171bited S~ate8 v; T'It/1~M';2lf'T:F;2d"212(Sd '(Jlr. 1959). At 
a new trial, it isi.rilptoper fl)l!tli'e: prdseoutib'il to CII11 a wit­
ness who claimed' his 'privilege at the origiMr'lieltring unless 



there is good reason to believe that the witness has changed 
his mind in the interim and is now willing to testify. 

(3) United State8 v. Bolden,11 USCMA 182, 184, 28 CMR 406, 
408 (1960). When an accomplice to the larceny charged was 
called as a prosecution witness, defense counsel objected that 
trial counsel knew the witness would claim his privilege. 
Trial counsel admitted that the witness' counsel had in­
formed him that the witness had been advised as to his rights. 
The witness took the stand and, despite his repeated claim 
of privilege as to all facts material to the larceny, the trial 
counsel continued to question him with the result that the 
record showed that out of 46 questions, 17 required the wit­
ness to claim his privilege or explain the claim. "At the 
outset we reject the Government's argument that trial coun­
sel's conduct was not erroneous because he did not 'know' 
that Lyons would not testify. While his initial disclaimer 
might have some validity, his 'iguorance' was quickly dis­
pelled by the witness ... we agree .•• that the continued 
questioning of the witness and the repeated claim of privi­
lege was erroneous. . . . the great weight of authority is to 
the effect that no unfavorable inference is to be drawn from 
a witness' claim of the privilege against self-incrimination 
.... If no adverse inference is to be drawn ... it fol­
lows that the extended interrogation of such a witness, know­
ing he will repeatedly claim his privilege, is even more to be 
condemned. . .. Parenthetically, we note the entire con­
troversy could have been avoided pad ·counsel and the law 
officer questioned the witness hhJlself in the out-of-court 
hearing to determine whether he ·intended to avail himself 
of his obvious right not to testify." When a witness does 
claim his privilege. on the stand "it is incumbent upon the 
law officer in every case to inform the jurors they will not 
draw any such inferences." 

8. The accused as a witness. a. General. The accused has the 
right to remain completely silent at his trial and cannot be compelled 
to take the stand as a witness against himself. . However, this right 
does not permit him to elect to testify on his own behalf and then 
assert the privilege to prevent cross-examination on his testimony. 
By taking the stand he is deemed to have waived his privilege as to 
those matters covered by his own testimony. However, hk privilege 
remains as to other matters. Thll extent to which the accused may 
be cross-examined is covered in paragraph 7, chapter XXXVII, 
infra. 
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Illustrative case. 
Brown v, United States, 356 U.S. 148;)56 (t!t58). A respondent 

in a denaturalization proceeding who V@!untarilytestifies in her own 
behalf and denies any communistltc~i¥i\iE!s!d\1rlngthe ~n year period 
preceding her naturalization may'be:1I:eTd''tii. 'criminal contempt for 
refusing on cross-examination,to"teiit1~y liS to whether she had been 
a member of the CommuniSt Pa1itly '4\irin:~ such period. " ... when 
a witness voluntarily ~stlfilis;'tlfell'rlvile~ against self-incrimination 
is amply respected withollt 'need Of aocepting testimony freed from 
the antiseptic test ofthea«'Versary' process. The witness himself, 
certainly if he is a party, aeterfuin~S'the area of disclosure and there­
fore of inquiry. Such'a witn~Ss' has the choice, after weighing the 
advantage of the privilege against self-incrimination against the 
advantage of pu'tting forward his version of the facts and his re­
liability as a witriess, not to testify at all. He cannot reasonably claim 
that the Fifth Amendment gives him not only this choice but, if he 
elects to testify, an immunity from cross-examination on the matter 
he has himSelf put in dispute. It would make of the Fifth Amend. 
ment not only a humane safeguard against judicially coerced self­
disclosure but a positive invitation to mutilate the truth a party offers 
to tell . . . . .The interests of the other party and regard for the func­
tion of courts of justice to ascertain the truth become televant, and 
prevail in the balance of considerations determining the Scope and 
limits of the privilege against self-incrimination. Petitioner, as a 
party to the suit, was a voluntary witness. She could not take the 
stand to testify in her own behalf and also claim the right to be free 
from cross-examination on matters raised by her own testimony on 
direct examination." 

b. Testimonial disclosures. Unless the accused has elected to take 
the stand, any attempt whatsoever to extract evidentiary information 
from him violates his right to remain completely silent. 

Il/;ustmtive case. 
United State8v. Phillips, 2 USCMA 534, 10 CMR 32 (1953). In an 

assault prosecution where ownership of a certain knife was at issue, 
the law officer violated the ac.cused's right to remain silent when, after 
the trial counsel dictated a description of the exhibit for the record, 
the law officer asked the accuseq, who had not taken the stand, "Does 
that describe your knife'!" 

o.Non-te8timonial di~ol08u1'es. 'l'he. accused's privilege against 
compulsory ilelf.incriminat\on.Pllotects him from b~lng required to do 
at his trial anything th~t would be 'forbidden prior thereto such .as 
submitting handwriting exemplars or producing incriminating docu­
ments. However, by taking the stand and testifying he waives his 
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privil~ge and thereafter cannot invoke the privilege as to matters rele­
vant to the issues covered by his voluntary dir.ect testimony. 

ll/;ustrative oases. 
(1) United States v. Mullaney, 32 Fed. 370 (1887). In a forgery 

case, the defendant by electing to take the stand as a witness 
and .deny guilt waived his Fifth 4mendment rights and,.on 
cross-examination, he could be compelled to prepare and Iillb­
mit handwriting exemplars of the allegedly forged names. 

(2) United States v. Eggers, 3 USCMA 191, 195, 11 CMR 19l, 
195 (1953). An accused who takes the witne~s stand CIln be 
required, on cross-examination, to furnish samples of ·his 
handwriting. "In that situation, of course, the defEmdl,tnt 
had waived his privilege by taking the stand." 

9. Hypothetical problems. a. The IIccused was suspoote4 of hav. 
ing made certain obscene telephone calls. His comPany commallder 
summoned him to the orderly room, and read Article 31 to him, rhe 
CO then told the accused that he was suspected of having made cer­
tain obscene calls and asked him if he understood his rights. rhe .ac­
cused replied, "I guess so." The CO then requested Mm to speak cer­
tain words over the telephone. The accused Ilomplied .and .his voice 
was identified by the recipient of .the subject calls. Is this evidence ad­
missible! 

b. The accused's commanding officer is conducting a law;ful search 
of the lockers in t.he barracks. The accused's locker is locked and the 
accused is ordered to produce the key thereto. He does so and inerim, 
inating evidence is found in the locker. At the trial his defense coun­
sel contends that this evidence was obtained by compelling theae· 
cused t.o incriminate himself and is inadmissible. How 8ho\lId the lltw 
officer rule 1 

o. A narcotics suspect refuses to furnish II sample of his urine when 
requested to do so. 

(1) During the subsequent interrogation he requests permission 
to visit t.he latrine and is taken to a smal! cubicle containing 
no plumbing fixtures whatsoever and It small bucket. He 
urinates therein. Is the result of the urinalysis of thisspeci­
men admissible ,over defense objection ~ 

(2) The suspect is ordered ta urinatb in It specimen bottle and 
does so. The urinalysis of this ,specimen dis.closes traCils of 
morphine. Subsequently, after being given a proper warning 
under Article 31, he is confronted with the results .of t.he test 
.and told that he might as weI! confess since they "have him 
cold anyhow." Is his resulting confession admissible over 
defense objMtion! 

d. 'rhe military police receive an anonymous phone cal1i1l;forming 
them that a group of drug addicts are having a party in an $mpty 
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warehouse on the post. They descend. upon the warehouse and find 
the accused lying on the floor in a semi,coll,Bcious condition and take 
him to the hospital where they ask the doctor to take a specimen of 
urine and safeguard it as evidence .. The accused is still semi,conscious 
and gives incoherent replies to a,ll questions. He is catheterized while 
two aid men hold him down forcibly. During the procedure, he groans 
and struggles. The. d<><\t<Jr testifies th.at .in his opinion the obtaining 
of a urine specimen was essentil\lsfi) tp"t)le .co.uld identify .the cause 
of the accused's .condition and be able to treatit properly. Are the reo 
sults of the urinalysis of the sI?ecimen admissible, oVer defense coun­
sel's invocation of Article 31a and 810, at the accused's subsequent trial 
for wrongful use of narcotics I 
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CHAPTER XIV 

APPELLATE REVIEW OF ARTICLE 31 
VIOLATIONS 

Reference.. Art 59(a), UOMJ; Par. 87o, MOM. 

1. General. Since the beginning of the Code a majority of the 
Court of Military Appeals has held that the use of evidence obtained 
in violation of the accused's rights under Article 31 constitutes "gen­
eral prejudice," i.e., that the violation of such a fundamentnl right re­
quires reversal irrespective of any showing t.hat the inadmissible evi­
dence actually did affect the outcome of the trial. Therefore, it is 
immaterial that the competent evidence of guilt alilunde the inadmis. 
sible evidence is "compelling" or "overwhelming." The only exception 
to this general rule exists where the record shows what amounts to a 
waiver by the accused of the improper use of the evidence. However, 
the failure to lay a proper foundation for the use of evidence pro­
tected by Article 31 is not deemed the equivalent of a showing of a 
violation of the Article and such a failure may be tested for "specific 
prejudice." 
2. General prejudice. 

Illu8trative oases. 
a. United States 11. Wilson, 2 USCMA248, 255, 8CMR 48, M (19~3). 

The use of a confession obtained wit.hout the requisite preliminary 
warning necessitates reversal. " . _. there is an abridgment of the 
policy underlying the Art.icle which must-we think-be regarded as 
'so overwhelmingly important in the scheme of milit.ary justice as to 
elevate it to the level of It creative and indwelling principle.' ... To 
put the matter otherwise, we must and do regard a depart.ure from the 
clear mandate 6£ the Article as generally and inherently prejudiciaL" 

b. United States ". Greer, 3 USCMA 576, 579, 13 eMR 132, 135 
(1953). It is reversible error to compel an accused to speak at his trial 
for the purpose of voice identification. "The accused was deprived 
of It right secured by the Constitution of the United States and the 
Uniform Code of Mititary Justice. Material prejudice resulted as a 
mntter of law." 

o. United States 11. Taylor, 5 USCMA 178, 183, 17 CMR 178, 183 
(1954). When an unwarned admission of an accused is admitted in 
evidence, reversal is required despite the presence in the record of nn 
extrajudicial complete confession and ample evidence of the corpus 
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delicti. " ... [W]e [have] ruled that 'OUI' genera]premise must cer­
tainly he that a violation or the accused's privilege against" self-incrim­
ination will necessitate reversal'regardless of the presence or compel­
ling evidence or guilt.' Although we spoke there of the privilege 
against self-incrimination, we.fhrd;no basis· for distinctioli in the cir­
cumstance that we are here met by the violation or allother provision 
of Article 31. • ". Given theve,,§.biatuve oUhe thinking heyond the 
notion of general preju<li¢~jjlSiiidellil cote-it mnst be apparent that 
no place may be found withip.it.for the compelling evidence rule." 

d. United State8 V8. W ilUams, 8 USCMA 443, 445,.24 CMR 253, 255 
(1957). Judge Ferguson joins Chier Judge Quinn in applyhig the 
doctrine Or general prejud,ice to Article 31 violations; "Over the years, 
we )Jave consistently reiterated thispdnciple; we have rerused to up­
hold a conviction based upon evidence obtained and admitted in viola­
tion of the Article; and we. have consistently declined· to weigh the 
other evidence of guilt ror the purpose or affirming iii conviction .•.. 
Time and experience have served to emphasize the fundamental cor­
rectness'of our position." 

3. Specific prejudice. a. Waiver through failure to object. 

.1M 

(1) UnitedState8 v. Fisher, 4 USCMA 152, 156, 15 CMR 152, 156 
(1954). The presence in the record of compelling evidence of 
guilt permits affirmance despite the use by the prosecution or 
an unwarned admission made by the accused, when no Qbjec­
tion was raised at the time such evidence was offered; "On the 
record, we conclude t.hat the accused's failure to object to the 
admission of the pretrial stMements obtained from him with­
out the warning required by Article 31 precludes him from 
urging the error on appeal as a ground for reversal. How­
ever, we wish to make it clear that this rule is not inflexible. 
Certainly, we will consider error in the admission of a pre­
trial statement obtained in violation of Article 31, even in the 
absence of objection or a motion to strike if the error results 
in depriving the accused of a fair trial Or produces a mani­
fest miscarriage of justice." 

(2). l!nited States v. Dial, 9 USCMA 700, 704,26 CMR 480, 484 
(lQ5~). The fact that an Article 31b warning failed to in­
clnde aJ1Y reference to the accused's right to remain silent can 
be waived by a faj.!ure to object on this ground to the receipt 
·of his statemellt in evidence. "Accused was represented by 
cert.ifiedcQunsel,and there WIlS no qu~sti.on raised about the 
completeness of the warning. Furthermore, the statement 
·made wasmerIycumulative of the relevant. and undisputed 
testimony, lind its reception coulq not wor,!> 'a manifest mis­
carriage of iustice.' The ,doctrine .of wahler is, thererore, ap-

.. pIicahle, ••.• In this case,had objectio)lmade on the ground 
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of inade,quacy of warning, the prosecution might have pro. 
duced additionnl evidence t.o ol'ercome the deficiency." 

(3) United Statea '!I. Kelley, 1 USCMA 584, 23 CMR48 (1951). 
In 1\ special court·mart,in! where the defense counsel is not 
a qualified at.torney, the failure to object to the Use of an un. 
warned admission of the accused is not a waiver of the viola· 
tion and reversal is required. 

(4) United States v. [(owe,.t, 1 USCMA 618, 682,23 CMR 142, 
146 (195'7). A prosecution witness testified as to the results 
of an interrogation of t.he accused by him after a propel' 
warning. Without any objection by the defense, he testified 
as to several incriminating 'admissions made by t.he accused 
as t.o two of the three offenses charged and that the accused 
availed himself of his rights under Article 31 when ques­
tioned 'as to the third offense. This latter offense was vigor­
ously contested by the defense and the prosecution evidence 
was not compelling as to it. "The Government cont.ends that, 
because the accused did not object at the trial to the inadmis­
sible evidence, he cannot now complain .... The errol', 
however, relates to the only real issue in the case, and it 
would be manifestly unjust if we applied the ordinary rule 
of waiver. 

b. Wah'e,. tM-oug" defense evidence. 
(1) United States v. Hatcl!ett, 2 USCMA 482,481, 9 CMR 112, 

111 (1953). Any error commit.ted by the law officer in ques­
tioning the accused on the merits of the case when the lat.ter 
had taken the stand for a limited purpose was cured by the 
accused subsequently taking the st.and and by his testimony 
making a judicial confession of guilt. " ... it would be ri­
diculous to reverse a case because evidence was placed in the 
record by the Government prior to the time the accused 
voluntarily and judicially confessed to t.he same state of f,tot.s . 
. . . [T]he right not. to be required to incriminate oneself is a 
privilege which must be claimed or waived. Val\iable as it 
may be, its. violation can be cured by the voluntary act of the 
person inj\lred." 

(2) United 8ta,tes v. r,'ojano1081ci, 5 USCMA 305, 313, 11 CMR 
305, 313 (1954). The presence in the record of a coerced 
confession, extracted by force from the aocused by the victim 
of his barracks larceny, does not require reversal where the 
accused elects to .take the witness stand and offers testimony 
amountil\g to a judicial confession of guilt. " ••• if an ac· 
cused judicially admits his guilt of an offense by yoluntarily 
testifying on the witness .stand to facts which otherwise 
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might not have been admissil5l11thec'clti1rlotcofuplain that he 
has been unjustly dealt with'!''': \1') "'1 ",lnl j.:: " ,.,; 

(3) United States v. Fishejo,;t\Jiry;S:ClMiH2~@(277.i22 CMR 60, 
67 (1958). "There is, 01 gen~n:y!;lieMpteth"ll'leof law to the 
effect thl1t where a deiemiMliJobj'oots'Jto :theintroduction of 
evidence which is admittMj i:ai!ld a:tlter:wlwds introduces the 
same evidence himself, .the' Itjimisslon ·of the'·testimony over 
his objection is ntltglt01).l\'(j.e4ol','l'eversaJ, though the ruling 
was erroneous. and, tlJ.e ,~~deJilflll·,in()tlmp(\tent or improper . 
• •• Theboar.dro:g~vi~w(~mS,to;hav:econcluded that it did 
not apply hecau$6, ,thl\.lIidti!ti~l>ion .. o£ the exhibit in evidence 
compelled. the lIceused,'tctveptllre into an. unwanted field. It 
may well be that j,f. (t(LMcllsed isforoed·to dispute or explain 
testimony improPerly.admitted in ,evidence; he can complain 
on appeal that he has been preju\liced, but if he merely cor­
roborates .the Government's testimony or, as here, goes fur­
ther ~n\lplaces before the court-martial even more damaging 
infor.mation on the same subject matter, he has lost his right 
to complain about the har.m done his cause. An accused may 
be compelled to answer or explain incompetent evidence and 
thus be forced into a compromising position, but he is not 
required to prove the same facts he complains about." 

o. Failu'f'e to lay foundation. 
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(1) United States v. Josey, 3 USCMA 767, 14 CMR 185 (1954). 
The failure of the prosecution to comply with the procedural 
requirements of the Manual with reference to showing that 
a statement has been obtained in compliance WIth Article 
31 is not to be equated to a showing that the. statement is "in­
voluntary" .and, therefore, does not require the invocation 
of the doctrine of general prejudice, This failure· to lay 
the necessary foundation is error bnt it may be tested for 
specific prejudicial effect. ' . 

(2) Qnited States v. Shaw, 9 USCMA 267, 270, 26 CMR 47, 50 
Q\l58). Assumh)g ad .a'f'guer>ilo that a doctor must give an 
Article 31 warning.he~or\l examinil}g an accused to deter­
mine his mental competency at the time of the alleged offense, 

, the fll~lure of thegef~nse ~on~sel to object to the doctor's 
testhllO,ny as. to .~ta:~enierits made to, him by. the accused is 
a~aiJer., O,f,fl)r. f~l,ur~ to s.4Qw. that such a warning was 
given. . "1'JI~ '400,.~~'s ~stlnlon;r.. ~l>e8 pot, indi~iite that the 
accused was not adVIsed Of b,isrights under ArtICleSI. Had 

. there beeniln obJection to his tllsti.rRdriY oil' th!i.t' ground, the 

. prosecution might welfJiave boonllblll to'SW>iv'thllt the advice 
was in fact given. Under tlr~' 'CJiroiiM§tances, the accused's 

'falluretoobject Constitutes a wiiiver:" 



4. Effect of striking inadmissible evidence. a. General,. If evi­
dence inadmissible under Article 31 is put before the court before 
it becomes apparent that it is so inadmissible or if, though not re­
ceived in evidence, the court otherwise becomes aware of it, an instruc­
t.ion by the law officer t.o disregard the evidence mayor may not remove 
any prejudice. In either case, t.he record will be examined very 
closely to determine whether the inadmissible evidence affected the 
outcome of the trial. 

b.lllustratwe oases. 
(1) United States v. O'Briaki, 2 USCMA 361, 363, 8 CMR 161, 

163 (11153). The prosecution showed that certain prosecu­
tion witnesses had been threatened with physical harm but 
failed to connect the threats with the accused. The law 
officer struck this evidence from the record and instructed 
the court to disregard it. "We must acknowledge in all 
fairness that the damaging effect of evidence improperly re­
ceived may not be cured-always and wholly-by an order 
directing that it be expunged from the record and disre­
garded. At the same time, we cannot ignore the fact that 
sound judicial administration requires that the lion's share 
of such errors be regarded as fully reparable through proper 
instructions. Improper examination on the part of trial 
counsel which is persistent and contumacious, and which per­
meates a record, is, of course, a horse of another color. But 
that is not. this case .... [W]e fairly believe that consider­
ing the instructions of the law officer here, and placing the 
chaJlenged testimony in its proper place in the total complex 
of evidence presented in this voluminous record of trial­
there was noftiir risk of material prejudice to the accused." 

(2) United State8 v. Jaok8on, 3 USCMA 646, 651, 14 CMR 64, 
69 (191)4). Where a court member asked an accused who 
was on the stand to testify only as to the manner in which 
his confession was obtained, an improper question on the 
merits of the case and received an answer thereto, the error 
was cured by the instructions of the law officer. "The tran­
script· shows the accused ,answered before the question was 
completed and ·before the law officer could advise him not to 
answer. Defense counsel made no. objection, but tbis could 
have been because the law officer, acting promptly and with 
finality, struck the quest.ionand the answer from the record. 
In addition be informed the court-martial members in no 
uncertain terms that the question itself was improper and 
directed them to disregard the entire exchange. Presump­
tively,they followed this direction. . .. It is true that tbe 
damaging effect of a ·particular· type of evidence improperly 
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received may not always be cUlid' by a' direction such as tile 
one here given. But as we view the in.cid.ent and its back· 
ground, the exchange did not InvolVe inflammatory, degi'ad­
ing, or disgracing evidence, Mid' bad faith on the part of the 
member is net intimated;" 

(3) United State8 V. HaN'M,8 USCMA199, 200, 24 CMR 9,10 
(1957). In a desertion case a witnesstestifled that the accused 
had admitted that "he was not coming back to the Navy." 
Thereafter, it appeared that the accused had not been prop· 
erly warned. The law,ollicer denied tlle motion of the de· 
rense fora mistrial but struck the evidence and directed th~ 
court to disregard it. " .•. the on.ly issue in the case was 
the accused's, intention to remain away permltnently. Asid~ 
from the IIccused's pretrhd statement, the evidence on that 
isslle was meager. With his statement before thecollrt memo 
bens, there conldbe no doubt as to the findings. Under these 
circumstances it was impossible to wipe out the harm, already 
done. We hold, tllerefore, that the law officer erred in deny­
ing the motion fo~ a mistrial." 

5. Improper instructions on issue of voluntariness. a. Wllere 
the law officer, improperly instructs the court as to tlleir function in 
passing on the issue of voluntariness, the error will be tested for spe­
cific prejudice. 

O. lllust"ative cases. 
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(1) United State8 v. Jones, 7 USCMA 623, 629,23 CMR 87, 93 
(1957). The failure of the law officer to instruct the court 
that it must reject the confession if it was involuntary was 
not reversible error where the instruction, as given, was 
specifically requested by defense counsel. "The defense 
counsel may not at the trial request an i1lstruction and there· 
after claim on appeal that he was prejudiced by the law 
officer's acquiescence in tllat same request .. " [I]n view of 
all the circumstances ..• we cannot conclude that tlJe rights 
of the accused were prejudiced in this case." 

(2) .united States v. Schwed, 8 USCMA 305, 24,CMR 115 (1957). 
Where the. Government's case is based substantially upon the 
aooused's confession it is reversible error for the law officer 
to instruct the court tlJat it wiII consider the evidence of 
voluntarinessonly insofar as it affects .'the credibility and 
weight to be accorded the confession. 

(3) United Statesv. J)ieaTio, 8 USCMA 3113,24 CMR 163 (1957). 
An erroneous instruction as to theefl'ect to .be nooovded by the 
court to evidence of voluntariness does not require reversal 
where nil substantial factual issue as, to'·voluntariness was 

. vaised by the evidence pvesentedto the court. 


