
CHAPTER XV 

CORPUS DELICTI 

Referenee. Par. 140.·. MOM. 

1. General. Paragmph 140a, MCM, provides that "a court may 
not consider the confession or admission of' an accused as evidence 
against him nnless there is in the record other evidence, either direct 
or circumstantial, that the offense charged had probably been com­
mitted by someone." The evidence which is required to thus corrob­
omte a confession Or admission must establish the corpus delicti of 
the offense concerned. The corpus delicti need only be attached by 
substantial evidence. "[Ilt should be remembered that we deal with 
probabilities rather than proof beyond a reasonable doubt in deter­
mining whether a confession is sufficiently corroborated." (United 
States II. Young, 12 USCMA211, 214, 30 CMR 211, 214 (1961)). 

2. The military rule. a·. General. The fOI'egoing provision of the 
Manual has been interpreted by the Court of Military Appeals to 
mean that the corpus delicti must extend to every element of the 
offense as opposed to the Federal rule which requires only corrobora­
tion of the particular incriminating st.atements made by the accused. 

b, Illustrative OaBes. 
(1) l'lnited State8 II. Isenberg, 2 USCMA 349, 356, 8 CMR 149, 

156 (1953). Evidence of a 10 day period of AWOf, in 
Korea is not sufficient to corroborate a confession of deser· 
tion. The prevailing Federal rule is that the corroborating 
evidence must touch upon every element of the offense. The 
1928 and 1949 Manuals for Courts-Martial each provided 
that the corpus delicti need not "cover every element of the 
charge." However, this qualification does not appear in the 
1951 Manual for Courts-Martial and must have been deleted 
for some purpose. " ... evidence of a short absence without 
leave does not show that the offense of desertion has prob­
ably been committed. There is a total absence of facts or 
circumstances from which an intent not to return to the 
service may be inferred. Before we could meet the require­
ments of the Manual and say it is probable the offense charged 
has been committ.ed, we must find Some evidence to support 
an inference of intent to abandon the service permanent.iy. 
Mere unauthorized absence of short duration without more 
is not sufficient for the purpose." 
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(2) United State81J.Villasen01', 6 USCMA 3, 6,19 CMR 129, 132 
(1955). The holding in Oppe1'1J. United State8,348 U.S. 84 
(1954) that corroboration need only tend to establish the 
trustworthiness of tI~est'l-te~ent and disapproving the con­
trary views expressed by some circuit courts does not require 
reappraisal of the:l!1iIita1'Y ruil~; !t~Jaid down in 1senbe1'g. 
18enberg did not hold that the Federal rule is to be applied 
in courts-martial but rather was based upon the specific provi­
sions of paragraph 140a, MCM."In .compliance with that 
provision, we held that in military law a confession or ad­
mission must be corroborated by SOme evidence, direct or 
circumstantial bearing on each element of the crime alleged, 
save only the identity of .the perpetrator. That conclusion 
we believed to be the only one permissible under the language 
of the Manua;l, and we have steadfastly adhered to this view." 
(Per Latimer, J., and Brosman, J. Quinn, C. J., in dissent 
would apply the Federal rule.) In United State8 1J. Smith, 
13 USCMA 105, 32 CMR 105 (1962), Judges Kilday and 
Ferguson joined to reaffirm the holding in Villasenor and 
reject the present Federal rule. Quinn, C.J., dissented. 

3. Special rules. a. General. Specific rules pertaining to the re­
quirement of corroboration as found in certain situations· are indicated 
below 

b. Other confes8ions or admissions. Corroboration may ·not consist 
of other confessions or admissions of the acoused except when such 
statements were made prior to or during the commission of the 
wrongful act alleged. 

lll!U8tratwe cases. 
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(1) CM 370711, Moore, 22 CMR409, 411 (1956). Where the 
only corroboration of a confession to a 2% year desertion was 
a morning report entry prepared upon the accused's return 
and based entirely upon information supplied by the accused 
at that time, there was an improper attempt to corroborate 
a confession with a confession. "Th,emoming report entry is 
merely a paraphta~e of the statements madt) by the accused 
to the morning. rep~rt o6jcer. Hence, it.is in reality a docu­
mentllecordillg the .accused's C\lnfession. As. such it cannot 
corrpborate a, separate .COnfess\9n and »;lust itself be 
corroborated." 

(2) United State8 1J. Taka,fuji, 8 US0MA623, 626, ·25 CMR 127, 
180 (1958), The Court will not speculate that the sole source 
of the information incorporated in a. morning. ,report WaS a 
pretrial statement of the accused. If, the. defense wants to 
attack the morning report on this basis the,veoord must shoW 
the underlying facts. "To engage in such specUlation is, in 



effect, to add to the record of trial. This we cannot do. We 
must take the record of trial as we find it." 

(3) UnitedStatesv. Villasenol',6USCMA3,19CMR129 (1955). 
The accused was charged with embezzlement of money from 
a fund of which he was custodian. The only evidence of the 
amount of the loss, other than his confession, was a notation 
made by him .as custodian on the envelope in which he had 
left the cash. Although the notation was an admission on 
his part it could be used as a business entry to corroborate his 
confession. Furthermore, since statements made during the 
course of au offense can be used to convict without corrobora­
tion (see par. 5, below), such statements may certainly serve 
as corroboration. "In looking to the reasons for the Manual 
rule, we find that a confession or admission cannot alone 
support a conviction because it. may not be trustworthy. With 
truthfulness present, it is high on the scale of desirable proof. 
But becanse of the pressures that may be used to extort a 
statement, there is a fair risk that a person might confess to 
a crime he did not commit. The same possibility of untrust­
worthiness undoubtedly denies the use of one coufessiou or ad­
mission to support another. • . . There is no reason why book 
entries which also are admissions should be treated with the 
same degree of caution as is extended to writings II'hichare 
admissions or confessions and nothing more." (at p. 10, 136) 
"Having concluded that·a statement made prior to or contem­
poraneous with the act itself, even though used as an Itdmis­
sion, is sufficient for conviction, we are certain that such an 
admission' may also be used to establish the elements ·of the 
corpus delicti. When used to convict, their quality must be 
such as. to establish the relevant evidence beyond a reasonable 
doubt. Their weight when used to est.ablish the probability 
that an offense has been committed may be much less." (At 
p. 12, 138.) 

e. Joint offenses. Where two or more accused are charged with 
having jointly committed an offense "common intent" is not an 
elemllnt for corpus delicti purposes; 

United States v. DoZliole, 3 USCMA 101, 11 CMR 101 (1953). 
Evidence that A and B were present and accompanying C and D 
while the latter committed robbery and aggravated assault is sufficient 
t!) corroborate the confessions of the former and independenteviden<ie 
that the crimes were committed "in pursuance of a common intent" 
ItS alleged in the specification is not required. This allegation does not 
create a separate element but is merely a method of permitting a joint 
trial. . . 
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d. lIfuWple offen8e8. The same evidence may supply corrQbQratiQn 
fQr cQnfessiQns to. mQre than Qne Qffense. . The Qnly requirement is 
that the record as a whQle shQW the' prQbability that each was 
cQmmitted. 

United State8 v. Stribling, 5 DSCMA531, 18 CMR 155 (1955). 
EvidenceQf an aggregate shQrtage of '$2;400 hlthe funds Qf which 
the accused was custQdian is:suffieient to. corrQborate a confessiQn to. 
two. separate embezzlements Qf $200 and $2,200, respectively, Qffered 
to. shQW two. separate larcenies. 

e. Narcotia a(J);es. The corpus delicti fQr narcQtics use must be CQn-
nected with the accused. . . 

United States' 1'.lIfim8, 8USC]\{A 316, 318, 24 CMR 126, 128 (1957). 
The accused' was apat.ient in a tubercular ward Qf a service hospital. 
Each bed Qn the ward was in a separate cubicle and B's bed, Qn the 
same ward, was six cubicles distant frQm the accused. The Qnly evi­
dence to. corrobQrate the accused's cQnfessiQn to. having used herQin 
Qn the previQus day was the finding Qf an eye drQPper and two. hypo.­
dermic needles in B's bed table and BQme needle marks Qn the accused's 
arm. A dQctQr testified that the latter eQuId have resulted frQm 
rQutine blQQdsampling conducted by the hQspital. "While the rule 
states that there must be evidenCe in the record that the Qffense 
charged has prQbably been cQmmitted by SQmeQne, when the specifica­
tiQn alleges use Qf narcQtics that someQne must, Qf necessity, be the 
accused .. Otherwise no. corpus delicti is made Qut and an accused 
CQuld becQnvicted Qn his uncorrQborated cQnfession. Certainly, prQQf 
that one airman PQssessed equipment to. administer narcotics would 
nQt, standing alQne, cQrrQborate a cQnfessiQn by any third party that 
he, tQQ, was a user. We must, therefQre, scan the record to. determine 
if there is Qther evidence which mQre clQsely CQnnects the accused 
with the use Qf herQin .... In summation, we have possessiQn Qf CQn­
traband equipment by a third persQn and hYPQdermic needle marks 
which the recQrd shQWS could have been made in the nQrmal treat­
ment of the accused. We find these inadequate to. shQW a prQbability 
that the accused used a drug, Qr in the alternative that they corrQbQ­
rate hiscQnfession. (Per J:,atimer, J. Ferguson, J. cQncurred "in 
the result" and Quinn, C. J., dissented.) 

Note. In United liJ,tate. v. Rhode., 11 UaOMA 780, 20 OMR551 (1960), tb. 
Court refused to extend the Mints ease to require proof of Identity of the accused 
as a' (!onspirator under a conspiracy charge. The following language from tbe 
tmanhnous opinion written- by QUinn, C. J., indicates that tbe- 'Alim8· opinion 
wll\be l1mUed strictiy to Its unique facts. "We tbere [In Mim8] beld that evi­
dence of possession' of narcotic in8truments by one person' doe$ not proVide the 
required Inc;1epeildlint evidence 'of -use at nareotJcs by another 'to sup},)ort the 
pretrial admission of ute by the latter." (At p. 788, '5154.) 
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4. Examples of corpus delicti. a. Laroeny. 
United States 11. EVIlIM, 1 USOMA 217, 219,2 CMR 113, 115 (1952). 

"Here there is no specific proof that cigarettes of quantity 1t1l4\ged 
to be stolen were missirrg from the Army warehouse. There is, how­
ever, the evidence from which the necessary inferences may be drawn. 
The circumstanCes 'Of the employment of the soldiers in f1 position 
where they had access to great quantities of cigarettes thus furnishing 
opportunity to perpetrate the offense charged; their furtive removal 
of the boxes from the warehouse; tlwir concealment of the boxes in 
a Japanese house; and their conversation concerning a black market 
QperatiQn prior to the 'Offense, provide a chain of evidence that. leaves 
litt.le doubt as tQ the criminal scheme in which petitiQner was engaged. 
That this evidence is mostly circumstantial is not material. The 
corpus delicti may, and often must., be proved by circumstantial evi­
dence and reasonable inferences which may be drawn therefrom." 

o. Premeditated murder. 
United States v. Goodman, 1 USOMA 170, 2 CMR 76 (1952). Evi­

dence that the deceased was found with a bullet hole in the back of 
his head in an area in Korea where there was no l\rmed conflict or 
guerrilla activity is sufficient to corroborate a col\£eljsion to premedi­
tated murder in accordance with the MOM provision that evidence 
of death under circumstances indicating a probable unlawful killing 
is a sufficient corpus delicti for homicide. 

o. Forgery. 
(1) United StateslI.lIIanuel, 3 USOMA 739, 14 OMR157 (1954). 

Evidence that at the time of cashing the allegedly forged 
money order the accused asserted that the endorsement there­
on had been made by the payee (another soldier) together 
with the fact that a comparison of such endorsement with 
a specimen of the accused's hand writing in.,dicated the proba­
bility that the same person made both writings is sufficient 
to corroborate a cQnfession to forgery. 

(2) United States 1I.lIIoFerrin, 11 USCMA 31, 35, 28 CMR 255, 
259 (1959). In 'Order to corroborate an accused's confession 
that he forged his wife's name to an allotment check the Gov­
ernment must "show the probability that the liecused did not. 
have the authQrity to sign his wife's name O!i the instrumen.t 
in questiQn." 

d. Reoeilling stolen prope~ty. 
U'nited State811. Petty, 3 USOMA 87, 11 OMR 87 (1953). Evidence 

that the stolen outboa:rd motor was delivered tll the accused after a 
secretive conversation with the prior possessor lind that' two other 
st.olen 'Outboard motors were found iit his posseSSion is sufficient tQ 
establish the probability that the accused Was aware of the nature of 
the property when he took possession of it. 
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e. Use of naraotic8. 
United State8 v. Payne, 6 USCMA 225, 19 QMR.51 (1955). The 

testimony of the toxicologist who conducted an analysis of the 
accused's urine that his tests demonstrated a probability that it con­
tained morphine is sufficient to corroborate the accused's confession, 
despite the fact that the expert was unable to state with assurance 
that thll urinll did contain the drug. . 

f. Burglary. ... 
(1) United State8v. Mom8,;6 USCMA 108, 19 CMR234 (1955). 

·Evidence of an unauthorized entry into nurses quarters at 
nigpt is sufficient to corroborate a confession of burglary 
with intent to ste.al since the intent may be inferred from 
the circumstances.. , 

(2) . United State8v. Parker, 6 USCMA 274,19 CMR 400 (1955). 
Evide)lce of ,an unauthorized entry i)lto a dwelling plac~ 
at night is sufficient to corroborate a confession of burglary 
despite the fllct that after entering the accused attempted 
to commit a sexual offense upon a female resident of the 
dwelling. The existence of a sexual intentdter the entry 
is not inconsistent with his having earlier had the requisite 
larcenous intent. 

g. Attempted robbery. 
United State8 v. Spencer, 9 USCMA 341, 342, 26 CMR 121, 122 

(1958). The following evidence is sufficient to establish the corpus 
delicti of attempted robbery. About July 1 the accused saw the victim 
counting some money and requested and was denied a loan. On the 
night of J uly7 .the victim, a night fireman, was struck on the head 
with ,a blunt object by an unidentified assailant; the victim was 
stunned by the blow but managed to run away before his assailant 
could ,take ,any further action. "Outside the confession, four facts 
are shown: lying in wait, an assault in a darkened boiler room, the 
need for money a week prior.to the assault, and knowledge that the 
victim possessed the same. In addition, there is the circumstance that 
11,0 other motive is remotely suggested. From these facts and cir­
cumstances, was, it reasonable to· infer that the accused intended to 
assault and rob his victim I We answer in the affirmative for it is 
Perfectly proper to establish the corpus delicti·bycirculnstantial evi­
dence • • • it is not unreasonable to infer that a larcenous intent was 
present." 

,h,. Desprti,()n. .. .. .., ' 
Unite4,·,States'Q, B:onM, ,,6~ VSCMA ,231,: ~35, ~9. CMR 357, 361 

i1955). ·In,jldesertion~~, ;tp~,()()~obo,ration o;f,the intent to remain 
nbse»t, perm,a,)1ently Can con~i~t of ,ci~qu!llstantialevidence froll) 
which. ,tl),e ,fYl'o1Ja~Z~ e;Kistence'of"Bucl\ ,iWmt ~sonably may be in­
ferred. "Certainly when an enl~ste¢nil\llw:h0se duty station is located 
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some 500 odd miles from where he is seen, is observed with regulnrity 
for a long period of time, dressed in civilian clothes ••. and accept· 
ing civilian.llmployment, there is a probability that he has' abandoned 
the service. From the entire evidential structure, aside from the 
confession; it appears probable to us that the abandonment occurred 
when he was first observed to have reverted to civilian traits ..•. 
The accused lived, worked, and acted as though his military career 
had been forsaken for all time, and he was returned to the service 
involuntarily." 

i. Lewd and la8civiou8 act8. 
United State8 v. Fioco, 10 USCMA 198, 27 CMR 272 (1959). The 

following evidence is sufficient corroboration of a confession to having 
committed lewd acts upon a six year old girl. The accused and three 
other marines were guests in the victim's home; the accused took a 
glass of water to the victim in her bedroom, returned to the living 
room and announced that he would tell the child a "bedtime story;" 
the child's mother noticed that the bedroom door was olosed and found 
it blocked by a toy; the accused was standing by the bed, his fly was 
open and he was going through the "motions of putting back his 
penis." 

j. Oonspiracy. 
United States v. Rhode8, 11 USCMA 735, 739, 29 CMR 551, 555, 

(11)60). Independent evidence of the acoused'$ connection with a 
partIcular conspiracy is not required to corroborate his confession 
to being involved in it. "A number of Federal calles clearly indioate 
the gelleral rule, that independent proof of the identity of the perpe· 
trator is not required, apJilies to a conspiracy prosecution .••• We 
are not persuaded that it is either necessary or appropriate to oarve 
out a special rule, requiring independent evidence of identity of 1\ 
conspirator, as a predioate for the admission of It pretrial confession 
by him of his participation in the consp.iraoy." 

5. Exceptions to the corpus delicti rule. a. General. The rule 
requicing corroboration of a confession or admission of an accused 
does not apply to statements made by an, accused before the court 
during his trial nor does it apply to statements made prior to or in 
pursuance of the wrongful act concerned. 

b. Illustrative case8. 
(1) Warssower '/). United States, 812 U.S. 342, 347 (1941). In 

a passport fraud prosecution, evidence of statements made 
by the defendant prior to the alleged fra:udulent misrepre­
sentation and inconsistent therewith are admissible without 
corroboration to show the falsity of the later. statements. 
''The rule-vequiring corroboration·of oonfessions protect!f the 
administration. of thecriminalla:w· against erl'Qr iii COi\vio· 
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ti(lua. based .upon untrue coniessi<ims·wlo11e. Where the con­
sistent statement. was mad~ prior to the crime the danger does 
not exist. Theref.ore.we are· of the view that such admis­
sions do not need to be corroborated. They contain none of 
the inherent weaknesses of confessions or admissions after 
t.he fact." 

(2) United Stat1J8 ·v. ViUasiMiOr,6 USOMA 3, 12, 19 OMR 129, 
13$ (1955). "We hs1ve stated previously that, as a basic 
premise, 110 man can be convicted upon evidence that he has 
twice admitted an offense, and therefore other corroboration 
fs neeessary; but the departure from that concept by both 
the Manual and the Federal courts is bottomed upon a sound 
logical basis. As we understand tht hasis, it is simply this: 
If an accused subsequent to the time of the commission of an 
offense, makes an admission which is later used against him 
to establish criminality, there is danger that an agency of 
prosecution, the maliciousness of an enemy, or the aberration 
Or weakness of the accused under the strain of suspicion led 
him to make the statement regardless of its truth or falsity. 
lIowever, when the admissions were made before 01' contem­
poraneously with the offense, those forces couli' .lot have 
influenced the acknowledgment as at that time no crime was 
known or suspected by anyone but the accused." 

G. Procedural aspects. a. Provisional admission. As a general 
rule, the prosecution must establish the corpus delicti before it offers 
the accused's statements. However, the law officer may, in his sound 
discretion, admit the statement provisionally subject to a later show­
ing of sufficient corroboration. Hthe prosecution fails to establish 
the corroboration, the statement lIlust be stricken and disregarded and 
.0, conviction cannot be sustained. If there is insufficient evidence to 
show the probability thltt the offense was committed, a fortiori, there 
will be insufficient evidence to sustain a finding of guilty after the 
confession .has been stricken. However, a conviction may be sus­
tained despite the erroneous admission of an uncorroborated state­
ment if the defense thereafter puts in evidence which supplies the 
missing elements in th6 prosecution's case. 

Illustrative oase. 
OM 400544, Abner, 217 CMR 805, 809 (1958). Despite the failure 

of the prosecution to estab~isb the probable illegality of a. shortage in 
the funds of ",hich the ac\lusedwa~ custodian, the 1.lIw officer admit­
ted evidence of .his admission to having wrongfully taken a certain 
amount for use in gambling, The IIceused ,then. took the stand and 
testified to substantially the same matters. embraced by his pretrial 
admission, The law officer's erroneous ruling was cured by the 
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accused's testimony. "The error. ; . did not so prejudice t.he Cllse as 
to 'force' accused to take the stand in order to explain the circum­
stances or to minimize the adverse effect of the inadmissible evidence." 

b. Funotions of law officer, and oourt. The Manual is silent as to 
whether the existence of the corpus delicti is a matter to be finally 
decided by the law officer or must be resnbmitted to the court under 
appropriate instructions. The Court of Military Appeals has not as 
yet ruled on this matter but there has been, some expression of opinion 
thereon by way of obiter dietll. In, Mallett, inFra, an Army Board 
of Review has taken a stand which is supported by a well-reasoned 
opinion. 

(1) United States 'V. Man'iWl, 3 USCMA 739, 745, 14 CMR 157, 
163 (1954). "We have not been conscious, I believe, of any 
necessity of any overt recognition of the presence of this 
evidence [cor,pusdelicti] on the part of the court­
martial. ... Indeed, so far as verbalization and judicial 
conduct are concerned, it might appear that, under the law of 
this Court at least, the idea of corpus delicti is one which 
addresses itself solely to the judge and not the jury-to the 
law dispenser rather than to the fact finder." (Separate 
opinion of Brosman, J.) 

(2) United States 'v. Landrum, 4 USCMA 707, 712, 16 CMR 281, 
286 (1954). On appeal the accused contended that the law 
officer erred, inter alia,in refusing to charge the court that it 
could not consider the confession unless it fil'st found sufficient 
corroboration thereof. "A number of state courts have held 
that, when the evidence of the corput delicti is not substan­
tial, the trial judge must instruct the jury that it must find 
probability of the commission of the offense before it can 
consider the accused's pretrial statements .... This principle 
also is regarded with favor in the Federal courts .... To 
the extent that it is conslstent with military law and neces­
sity, this Court has followed Federal civilian precedents .... 
We have considered the general requirement of corroboration 
in a number of cases. Although we have never directly ruled 
upon the necessity for a cautionary instruction on the sub­
ject, it has been suggested that our cases point to the con­
clusion that, the 'idea of corpus deUcti is one which addresses 
itself solely to the judge and not the jury.' ... However, 
we need not decide whether the Federal courts have actually 
adopted the instructfonal requirement with such directness 
as to 'make their decisions persuasive precedents. Neither 
need we decide whether the military rule is, or should be, 
different from the civilian. Because of other deficiencies in 
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the instructions, it is unnecessary to decide these questions in 
this case." (Per Quinn, C.lT.)' 

(3) OM 393047, Mallett,2'2 i Cl\1R' 5'1'2;'~7'4i;.('1956). "We are 
mindfnl that where 0 theM is"ho '§\:IJ:j~an:tlar °Cjll<liltionof fact 
regarding the evidencec~li\.~i1siWgl t\{~ ,corp'us delicti, which 
evidence is cleat, 'unc'ontrov~fitM;"uhHnpeached aM not im­
probable, the questiono'ftl/e)s'ldllciency b'f the corroboration 
of a confession is a,rltJ~stlt\h"Mlaw for determination by the 
law officer .... [effing Mai1/u~l and LandrU1n, supra.] 
However, inthe'itlstant case, althongh there had been some 
evidence in corroboration of the accnsed's complicity in this 
incident fn:iihetestirti.ony of One of the Korean participants, 
'the t<lStimony of this Korean witness had been impeached by 
Elvidence of prior iliConsistent statements, and had been con­
trddicted in the testimony of another Korean participant,. 
We 'think that where the evidence in corroboration of an ac­
cused's confession is ambiguous, impeached or contradicted, 
the court' should be instructed that, in order to find the 
accused guilty, they must find it worthy of belief. Accord-

o ingly, we conclude that the evidence in this case required an 
instruction upon corroboration, and that the refusal of the 
request of 0 trial defense counsel therefor constituted error." 

7. Hypothetical problem. a. In a prosecution for possessing mari­
huana, the trial counsel established that at the time the accused de­
livered a package to another soldier, the accused said, "Here is the 
marihuana." This is the only evidence, apart from the accused's 
written confession, tending to show the nature of the substance in the 
package. The defense objects to the receipt of the 'written confession 
on "the ground that there is insufficient corroboration since an admis­
sion of the acoused cannot be used to corroborate his confession. How 
should the law officer rule j 

b. The accused is charged with conspiring with B and 0 to commit 
larceny. In order to corroborate theitccused's confession the prosecu­
tion esfllblished the preparations made by the accused and'the overt act 
alleged.: ' Thedilfense Contends thllt the honfessi6n is inadmissible 
without some independenteV'idence of the combination of the accused 
with B and Of and their'common intent. How should the law officer 
rule9 ' " .. , 

o. 'The evidence establishing the corpus delicti iSo8omewhat conflict­
ing and the defense 'haspresetited 0 some ContrarY"evidence therein. 
The defeiIse: counsel requests an ins'tl'llcti6l1' that'i\ rIiwlbermay not 
v&til'iol' a finding of guHtY"ulll~ss 'he is c(jiI'Vin'Cl!d lleyonda reasonable 
doubt <that the confession has been cOrroboI'a:ted'i" How should the 
lawbfficer insr,l'Ilct j , 



d. In order to corroborate a confession to sodomy upon a yo1!ng 
child the prosecution offers as a "spontaneo1!s exclamation" evidence 
that the <lhild shortly after the alleged incident, had "blurted 01!t" to 
his mother a statement tQ ~le< e!l:e'i~ t~at ,the accused had done the act 
alleged. Under, the rUles'pemlu'inj(to' "spontaneousell'c~amations" 
ind~l)~?d~~~, ni??n~ of .thestao/>J!~~e,,~t;\}'~i?h Jly;o;vo~~q,.tl\~ ell'­
clamatlOn IS reqUIred, Can,theaccused's cOnfessIOn be used to e~tab-
!ish the startling e"enti .. '.... .' 
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CHAPTER XVI 

ACTS AND STATEMENTS OF CONSPIRATORS 
AND ACCOMPLICES 

Referenee.. Pars. 140b, 100, MOM. 

1. GeneraI.The statement of someone other than the accused wheu 
offered for the truth of the matters st.ated therein is, of course, hear­
say and inadmissible unless one of the recognized except.ions to t.he 
hearsay rule is applicable. The confession and admission exception 
does not authorize the use of a stat.ement. of someone other than the 
acoused. However, in the case of certain acts and statements of cer­
tain persons, as in the case of st.atements of an accused, the latter will 
not be heard to claim that he has been denied the right to cross-examine 
the persons making the statements. When the accused joins in crim­
inal activities with other persons he is deemed to have created a type 
of agency relationship with them sufficient to aut.horize them to speak 
aud act on his behalf in furtherance of the joint. enterprise. There­
fore; statements made by such other persons during the existence of 
the common purpose and in furtherance of it are treated, for the pur­
pose of the hearsay rule, as though they had been made by the accused 
himself. This extension of the confession and admission exception 
to the hearsay rule applies to both fellow conspirators and accomplices 
of the accused and a sufficient foundation for the application of the 
rule is laid by showing the existence of the unlawful joint enterprise 
and that. the proffered statement was made during its existence and 
in furtherance of it. It is not necessary that the specifications at issue 
allege a conspirator or accomplice relationship between the declarant 
and t.he accused. 

2 •. Determination of admissibility. a. General. Whet.her a par­
ticular statement was made during the exist.ence and in pursuance of 
a conspiracy or joint purpose is a quesHon of fact to be decided in 
light of all the surrounding circumstances. 

b. Illustrative CO.8es. 
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(1) Unite<lStatea v. Borner, 3 USCMA 306, 12 CMR 62 (1953). 
Where A, B, and C have been arrested on suspicion of 
murder, evidence of t.he conduct of A in t.hereafter att.empt­
ing to bribe an investigator t.o help A in any way possible is 
not admissible agaiust Band C. 

(2) United 8tate8 v. Taylor, 6 USCMA 289, 293, 20 CMR 5, 9 
(1955). Where the accused, a Provost Marshal was charged 



with the larceny of a ring which he ha~w:iQinally acquired 
a,s evidence and which he had given to Sergetlim, lil.,one of 
his investigators, evidence that Sergeant Shad attempted"to, 
bribe the real owner of the dng to tell the investigators that 
Sergeant S had purchased the ring was admissible against 
the accused. Alt,hougl;1, for this purpose, it cannot be said 
that every conspirMY has a secondary purpose of conceal­
ment of the crime, if it appears that a specific attempted 
concealment was in fact in furtherance of the conspiracy, 
evidence of such an attempt is admissible against all co­
conspirators. "Federal authorities are legion which hold 
that statements made by a conspirator, once the common 
enterprise has reached its end, are inadmissible against co­
conspirators .... However, not infrequently the commission 
of a criminal offense is followed immediately by an active 
attempt to conceal it. Thus, a rule has arisen to the effect 
that the declarations of a conspirator are admissible against 
a co-conspirator not only when they are made during the 
perpetration of the offense; but also when expressed. during 
the course of a subsequent attempt to conceal the crime and 
relating to it .... It is thus apparent that evidence­
wholly independent of the statements made by Santini to 
third persons-fully established the existence of a plan con­
ceived by the accused and the Sergeant to retain control of 
the ring and to silence all claims of prior owners. In such 
It setting the extrajudicial declarations-made by Santini in 
pursuance of the common intent to conceal the larceny­
were admissible in evidence against the accused." 

3. Effect of withdrawal from the conspiracy. Once an accused 
has effectively withdrawn from the conspiracy and thereby disassoci­
ated himse;f from the further activities bf his former partners in 
crime, their subsequent actions and statemellts are no longer imputable 
to him. . 

1l1u8trattve ca8e. 
United Statesv.llfiasel, 8 USCMA 374, 378, 24 CMR 184, 188 (1057). 

A group of stockade prisoners, including the accused, were involved 
in the alleged forcible commission of anal sodomy upon another pds­
oner in the barracks. The accused, charged with assault with intent 
to commit sodomy, denied having the intent at issue. The prosecution 
established that following the barracks incidellt, three of the group, 
not including the accused, took the victim to another building where 
each of them committed anal sodomy upon him. 'The board of review 
held this evidence to be inadmissible and was upheld by the Conrt of 
Military Appeals. "In order to permit the evidence concerning the in-
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cident which occurred Itfter the grotlpdepa~.ted·thebllirracks to be ad­
missible against tire accused! it must be sllawn ,thai he'lu,d continued to 
associate himself and be connected')witkthe,centmonenterprise or ven­
ture. For once It joint enterprise, hasendedvliitheras It result of ac­
complishment of the objective, nbandonmepff, or withdm wal of any of 
the members of the group, subsaqueti1\'l);cts. or declarations cun affect 
only the actor or declarant. ,' .. Pall'ticiplibion in ,a criminal conspir­
acy may be shown by circumstljntial as wall as direct evidence .••. 
r,ikewise, a withdrawal frtom'a eon:sptmcy may be shown by any evi­
dence indicating ;conducHwhol~f.inoonsistent with the theory of con­
Hnuing adherence.'" .. ,Jiersl however, the board found that the 
accused had fuUy termiu!lited ,his participation in the group's conduct 
before a portioll,of.the group·had left the barracks with the victim, 
after which the various acts ·of sodomy were committed. The failure 
of the accused to accompany the group when they left the barracks is 
indicative of !lin affirmative act on his part to effect a withdm wal, and 
constitutes conduct wholly inconsistent with the theory of continuing 
adherence. The evidence of record amply supports the board's finding 
in this matter." 

4. Functions of law officer and court. ''Vhether or not a state­
ment of an accomplice or conspirator is admissible under the subject 
exce])tion to the hearsay rule is a matter for the determination of the 
law officer. However, in the event a conspiracy is charged it would 
,be necessary for t.he law officer to instruct the court that it must dis­
regard his preliminary determination made in connection with the ad­
missibility of the evidence. 

5. Instructions. Paragraph 140b, MOM, provides that if, in a 
common or joint trial, the confession or admission of one accused is re­
ceived in evidence against him alone, the law officer should instruct 
the court not to consider it with respect to ahy other accused. 

Illustrative oases. 
a. OM 351645, iJlo1'ris, 4 OMR 300 (1952). At the joint, trial of 

three accused for unlawful use of an Army truck, when the evidence 
of the guilt of Band 0 was weak, it was prejudichtl error for the law 
officer to fail to instruct the court that it 'could consider A's pretrial 
statement, which inculpated B and 0, on~y,ltgo;inst A . 
. ' l>. United States v. Borner, 3 USOMA 306,' 1111, 12 OMR 62, 6'7 

(1953). In:a joint trlltl £ormui'<ler'it, was hot error,under the circum­
stances, for the law oflicertoflliil oo:specificrully infortll'flie'court to con­
sider evidence of'an attempted bribery by' Aoi);an:ilivestigntor against 
A only and not against B andO.·;fUnqa\lstionlVb~,'~"hen~vidence'of 
admissions is received· atajoint tri!lilj . Limitirig, lristruotions Ishould be 
given by the law..officer. In the instant oase,·tili.e;llllW,officer explicitly 
jnstwcted the court to. this effect on .five· occ!1Sions ,when the pretrial 



statements of each of the accused were received. The last such instruc­
tion was given immediately .prior to the receipt of this evidence. The 
court members therefore were well aware of the law relating to ad­
missions and of their responsibility under the circumstances. "Ve can­
not assume that they disregarded their instructions when considering 
the effect of this admission." 

6. Hypothetical problems. IZ. At the trial of A for receiving stolen 
goods, the prosecution offers evidence that B, the person who 
gave the goods to A, has been convicted, upon a plea of guilty, of lar­
ceny of these goods. Is this evidence admissible! 

b. At the trial of A for larceny of money from a post exchange, the 
prosecution shows that B and C actually took the money and then 
offers evidence of the.foHowing matters: on the night after the larceny 
while Band C were in'a booth in a tavern, B took some money from 
his pocket, divided it into three piles' and gave one to C saying, "I'll 
give Ahis share of this PX dough when he comes in;" ; C replied, "He 
sure earned it. We never could have pulled it off if he hadn't given us 
that key. I'm sure glad he picked us for the job." Shortly thereafter, 
A came in, sat down at the booth and when B pushed one of the piles 
of mORey over to him, pocketed it. When the defense objects, the trial 
counsel states that he is offering this evidence only to show the exist­
ence of a common enterprise between the three men. Is this evidence 
admissible! Assuming that the law officer admits it, trial counsel then 
moves that it be accepted for the truth of the matters ·stated therein. 
How· should, the law officer rule! 
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CHAPTER XVII 

STATEMENTS MADE THROUGH 
INTERPRETERS 

References. Pal's. GO. 141, 1\1C!\1. 

1.. General. Any witness may, of course, t.est.ify as t.o any.competent 
statement. made by.anyone which he has personally heard. However, 
an additional factor is introduced when the statement. was made in It 

language which the witness did not understand and a third party 
translated the st.atement. into a language understandable by t.he wit­
ness. Let us consider t.he following situation. F, a French national. 
made a statement in the presence of 'V, an American, under such cir­
Clllllstances that. F's statement is admissible as non-hearsay or as an 
exception to the hearsay rule. The statement was made in French, 
.md was not. understood by 'V but a third party, I, who was also 
present. and who apparently understood French told W what F had 
.aid. Under these circumstances the only matter as to which W has 
first hand knowledge is that. F said "something" in a foreign tongue. 
,,, cannot. testify to what. that. "something" was unless some exception 
to the hearsay rule permits W to testify to what I told him F had 
s!lid. The fact that the particular statement made by F is admissible 
does not remove the need that. it. be proved by compet.ent evidence. 

2. Extra-judicial statements. (t. General. In the preceding chap­
ter we discussed the hearsay exception which permits the use against. 
the accused of statements made under certain eircumstances by his 
co-conspirators 01' ac"omplices. This exception is based upon the 
agency relationship with the declarants which the accused volun­
tarily assumes. A similar rationale applies to statements made 
through an interpret.er by the accused or his co-conspirator when the 
interpreter has been voluntarily selected to act as such by the speaker, 
In this situation the statement, if otherwise admissible, cnn be proved 
hy evidence of the interpreter's translat.ion and t.he accused wiII not 
be heard t.o complain of being deprived of the opportunity to cross­
examine his own "llgent.," the interpreter, as to t·he accuracy of the 
translation. This exceptio!), however, does not permit a witness to 
testify t.o the translation af an oral stat.ement u!)less he personally 
lwltrd both the original statement. and the translation. It would not 
permit him, for example, to testify that he met the interpret.er and the 
interpret.er told him that the doolarant had earlier made a cert.ain· 
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statement to Q. tMrd party. A written statement made through an 
interpreter would be admissible upon a showing by competent evi­
dence that the declarant had acknowledged it or otherwise adopted 
or accepted it as being an accurate translation. 

The agency rationale discussed above also permits either party to 
prove a pre-trial statement made by a witness through an interpreter 
by evidence of the interpreter's translation when the witness had vol­
untarily selected the interpreter through whom he spoke and the 
statement is being offered solely for the purpose of impeaching the 
credibility of the witness and not on the question of the guilt or hmo­
cence of the accused. 

b. Agent-interpreter. If the declarant had the opportunity to re­
ject the services of the interpreter or in any manner assented to his 
acting as an interpreter or to the accuracy of the translation, the 
interpreter will be deemed to have acted as the agent of the declarant. 

Illustrative case. 
United States v. Day, 2 USCMA 416,426,9 CMR 46, 56 (1953). 

After an unsuccessful attempt to force his attentions upon a Korean 
woman, the accused departed and subsequently returned carrying a 
gun and accompanied by a Korean who spoke English. Through the 
interpreter, the accused demanded that the woman go into another 
room with him. "A better case for application of the rule than the 
one on hand would be difficult to conceive. The accused was under 
no compulsion to choose the person he did to act as his interpreter. 
The selection was made by the accused and perhaps the interpreter 
was .an unwilling agent. He certainly could not be charged against 
the victim. The accused stood over him with a gun, and it is unlikely 
that the interpreter would carry on any conversation except that 
directed by the accused. The ever-present threat of a gun assures 
veracity of the translation." 

3. Testimony. a. Geneml. A witness who is unable to understand 
or ellpress himself in the English language may testify through an 
interpreter. In such a case the interpreter must be sworn and in 
many respects is considered to be himself a witness. As such he is 
subject to impeachment like any other witJless. 

Illustrative ClMe. 
United States v. Rayas, 6 USCMA 470, 482, 20 CMR 11)5, 198 

(1955). A concession by defense counsel of the qualifications of a 
Japanese interpreter does not deprive the defense of the right to 
attack the accuracy of any particular trallslation and the law officer 
abused his discretion in l'efusing to allow the defense to use another 
interpreter to challenge the accuracy of the translations as they 
()Qcurredand to testify that they were incorrect. "Essentially, an inter­
preter is a witness, and one whose conduct must be subj<!cted to the 
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most c&refulscrutiuy ..•. The &ccu,mcy. p~J.li~Ar!tpsJation of testi­
monial questions and ailswers is in th~ !nature .0£'& qu~stion of fact. for 
thej!l'1' and may, therefore, be ti)Jl s.u,bj~t, of imp~a~hment .... 
The righflo'challenltll transiativl\II\CPllPaC3L lllay be,exerdsed either 
through cross-examinat.lOn,of-th.e ipt.erpretllr, :or\ly means of calling 
other witnesses to test the interp~'t\t~. '.,.,,; Not only may the gen­
eral incompetence of an interPre~r: be. shown but there appears also 
to be a right "to impeach the .ca.rvootness of his rendition of teStimony 
in particular cases.' .• " :. Iu"order toproteot the accused's right to 
a fair and impartial"testimonial interpretation civilian courts have 
frequently permitted accused persons to rely on counter-interpreters 
sitting during~hetdllil as advisors." 

o. FOffli,er'tMtilmlYW!F As will be seen in chapter XXIX there is 
an exception to the hearsay rule which permits the use, under certain 
conditiohS,' of: testimony given by witnesses at a former trial when 
such witnesses are unavailable. In the case of such testimony given 
through an interpreter, it is necessary that both the witness and the 
interpreter be unavailable since, for this purpose, the interpreter is 
also de~ed to be a witness. If the witness is available, he must be 
called. If he is not available, but the interpreter is, the latter must 
be called. In such a case he could, if necessary, use the record of the 
former testimony to refresh his memory or as past recollection re­
corded pro.vided that a proper foundation, for using these procedures 
was la·id. . . 

4. Hypothetical problems. a. A is charged with larceny of a car 
from V,a German. national. V testifies as follows: A entered his 
house accompanied,by I, also a Gerllljtn national, spoke certain.words 
to I in English, a language which V !loes not understand, and I then 
told V, in. German, "This soldier wants to kno,~ if that's ;your car 
out in front." There was a noise in the street and A dashed out of 
the house. A tlwn called to I from the street and I left the house. 
ShoDt/y. thereafter I reentered the hQuse and said that A wanted the 
keys· to tile car. V then gltve the kllYS to I. 'rhe, prosecution has 
established tllat pdor to the above events A had, approached I in a 

. tavern and had hir,edhim to act .as his interpv!ltel',on that night as.A 
was desirous of renting a private car. Is V's testimony admissible 
over,tt,e defe~seg~j~?~io~yla~if,is,~~,r~~yi .. iI' . '. .' .• 

,0. At!l~~l~e~rllfl\'! Jt~~ 1?~~~8)ltI,O)li ~~t~hIisll~ th,e ,death ?f a 1';lt­
nes~. }VhQ.t~s~.lfi~d.t!.~t'(j.u~ ... 4., ,all .. "I'I-~~.,pr. ,e.t. ~r'~M'h .. ~,;.~.pg. l~!I.l trml Qf the 
IIcoused. ThIS l1lterp~~te/.'th,ell-,;~stJf\e~,thl\t ~e,ls1lllable to recall the 
t.estimol\y of thedec~ased, th~~. t)~e rec()r~,.Q~,slj~)nestimony does net 
refres)l his memory, qp.d that i~ dOj)s not l'\lpre~~t a,record of his 
past.l1OOQ,ilePtion. Is there 9,ny .way in, wl}iclnflle,.trillll.counsel can 
,illtroduce,bhe, former testiJllony int06videnoe' '.' ~ . ',,,: 
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c. In a mpe case., a Japanese national testifies that lIe wRspresent 
in a Tokyo bar tln'eedays after the 'alleged rape whell'the accused was 
present and that the victim, a Japanese woman entel'6d,saw the 
accused,and said to hint)~ J ap.!\n~se,";w,Jly did you rape me'I" 
The accused did not .reply 'but tUrl1ed llifiJlnll'riedly left the ,bar. Is 
this testim<>ny ad91i~iljl, 7v:er,~)~ 7hjeatiOlI,that ,it is hell:rsay I 
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CHAPTER XVIII 

DYING DECLARATIONS 

Reference. Par. 142a, MOM. 

1. General. In trials for homicide the dying declaration of the 
alleged victim concerning the circumstances leading to his dying 
condition including the identity of the person who caused such con­
dition is admissible, as an exception to the hearsay rule, to prove 
the truth of the matters declared. The solemnity of the occasion 
is deemed a sufficient guarantee of truthfulness and the accuracy of 
the matters stated can be evaluated in the light of the known circum­
stances surrounding the declaration. As is the case with many of 
the exceptions to the hearsay rule, this one exists to make available 
important evidence which, because of the very nature of the situation, 
might otherwise be unavailable. A dying declaration is admissible 
for or against the accused. 

2. State of mind of declarant. a. General. The declaration must 
have boon made while the victim was aware of his impending deatll 
but death need not follow immediately thereafter. A temporary 
recovery will not render the declaration inadmissible if the declarant 
had no hope of such recovery when it was made. The fact that the 
victim believed his death to be imminent may be shown, by his own 
statement or otherwise. 

b. Illustrative oases 
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(1) OM 343576, Olark, 12 BR..JC 1 (1950). When the viotim 
of a robbery who had been wounded severely by repeated 
knife thrusts and left on the street crawled into a nearby 
vacant house and while there all alone wrote a statement 
about the stabbing, the circumstances indicated his belief 
that he was dying. Furthermore, his oral declaration made 
seven hours later in a hospital was also admissible despite 
the absence of any specific statement by him that he believed 
his death to be imminent. 

(2)'Shepard v. United State8, 290 U.S. 96, 99 (1933). An 
accusation by the deceased, the allegedly poisoned wife of the 
defendant, could not qualify as a dying declaration because 
of the lack of a showing that slw believed herself to be dying. 
"To make out a dying declaration the declarant must ha veo 
spoken with~ut hope of recovery and in the shadow of im­
pending death. The record furnishes no proof of that in-
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dispenda.ble con(lition. . . . Her' illness began on May 20. 
She was found in a state of collapse, delirious, in pain, the 
pupils of her eyes dilated, and the retina suffused with blood. 
The conversation with the nurse occurred two days later 
At that time her mind had cleared up, and her speech was 
rational and ,orderly. There was as yet no thought by any 
of the physicians that she waS dangerously ill, still less that 
her case was hopeless. Toal! seeming she had greatly im­
proved, and was moving forward to recovery. There had 
been no diagnosis of poison as the cause of her distress. 
Not til! about a week afterwards was there a relapse .. .- . 
Nothing in the condition of. the patient on May 22 gives 
fair support to the conclusion thllt hope had been lost. She 
may have thought she was going to die and have.said so to 
her nurse, but this was consistent with hope, which could 
not have been put aside withollt more to quench it. Indeed, 
a fortnight later she said to on~of her physicians, though 
her condition was then grave, 'Yon will get me well, won't 
you I' Fear or even belief thllt illness will end in death will 
not avail of itself to make a dying declaration. There must 
be a 'seWed hopeless expectation' .•. that death is near 
at hand, and what is said must have been spoken in the 
hush of, its impendhlg presence. . . . Despair of recovery 
may, indeed, be gathered from the circumstances if the facts 
support the inference. . . . There is no nnyielding ritual of 
words to be spoken by the dying. Ilespair may even be 
gathered though the period of survival outruns the bounds 
of expectation .... What is decisive Is the state of mind. 
Even so, the state of mind must be exhibited in the evidence, 
and not left to conjecture. The ,patient must have spoken 
with the consciousness of a swift and certain doom. What 
was said by this patient was notepoken· in that mood. There 
was no warning to her in the· circllmstances that her words 
would be repeated and accepted as those of a dying wife, 
charging murder to her husband,and charging it deliberately 
and solemnly as a fact within her know ledge .... She did 
not speak as one dying, announdng to the survivor a defini­
tive conviction, a legacy of knowledge on which the world 
might act when she had gone." , 

3. Competency of declaration. a. (JeneraZ. The declaration must 
be one which the declarant could have made from tho. witness stand 
if he had survived. This. req)lires both that the declarant have been 
competent as a witness and that the substance of the declaration would 
have been admissible. For this latter reason, a· purported dying 
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dedaraHon which expresses'it mere' ot>'itlltiltV'ks ''O'PplO's~d to factual 
knowledge, is inadmissible. " " '" l'ill"" "~reo, ' 

b. IIlUlitratime oa~e8. ,i" ; '",,: 
(1) Brown v. United S~ateg;!'t52'}~(2,A;:~381(1945). A "dying 

dechwation" by It fou'!" yelill"hMi'<ili\lIl"wdtild 'not be admissible 
because of the I!tCk,~'iij~ilip~£eli'(\y;df' 'tli~ dechirant as It 
witness. '-'-'-'-·";!:'':!H.,~'-'~i'd'" ':r,j{ " , 

(2) Shep(JJI'd v;IUll!iMahS'tim»I~90'l'J';S;96; 101 (1933). A dying 
declaration 'stICh' Iis"'iX"iiM~Ulied"me" mny'or may not be ad­
missible, depEih<ifhg;wpon:wl\et1\el"it is an expression of knowl­
edge or'$I'liHnis'e; "l!IiJlonricflie may not be imputed to a de-

" fendanl>on\ :thi basis6fi.meresu.spicions, though they are the 
; suspioious b~tlli!d~4Itg. To let the declaration in the infer­
"encen'lust 'helpermlssible that there was knowledge or the 
"opporil\nity,for kno\vledgeas to the acts that are declared, 
, .. '.'Fhe,'formis'not decisive, though it be that of a conclu-

sion, "a statement of the result with the antecedeut steps 
omitted .... 'He murdered me,' does uot cease to' be com· 
petent as a dying declaration because in the statement of t.he 
act there is also an appraisal of the crime .... One does not 
hold the dying to theobsermnce of all the niceties of speech 
to which conformity is extracted from a witness on the stand. 
What is decisive is something deeper and more fundament.al 
than any difference of form. The declaration is kept out if 
the s~tting of the 'occasion satisfies the judge, or in reason 
ottght to satisfy him, that the speaker is giving expression 
to suspicion or conjecture, and'not' toknown'faets, Tile I1lffi' 
cUltyis not so much in respect of tile governing principle as 

, in its applIcation to varying and e<tuivocalconditions." 
(3) OM 313684; Davis, 63.BR21!l' (1947); When the dying vic­

tim of IIi stabbing was asked why he was assaulted by the 
accused and he replied that the accused ,wauted to rob him, 
this, portion of the dying declaration witS'inadmissible be· 
cause, the other evidence in tlie cMe indicated that this latter 
statement was nothing. OOt.$heer "peculation 'Oil the' part of 

" the victim. 
(iI;) United State8 v. De, Oa~?r, lU$QM:A ()O, ,~~, 1 OMR 90, 93 

,", .\~I)rt~)i' When,the d,ec,eased,a I{;orea~ ,~p'~.,Wasshot by the 
accused during what 8>Ji>peare~ to. be If }1}t;>~~;ar,~lUnent over 

" .~.~~e;:~Yllu~ing wl~icl~ th~ accuse~)?~. ~~~~,;I\.iscltr~~ne at 
;in~'lIi1#<lainI:llS!1iid,"r\N sl190t you," tlWd . tigiIe~laratlOn of 

! 'i,·:~tiell'1o~~Mt'tl\~'Sh()1)tlri:it 'was 'lOOcid~lltM' !~.wbtfiiadmissible 
, linll.ioplt!¥Mihmi-d' the Iltlv o1!fuer aWed! 'irlstri1l:fngi it from t.h~ 

, ,''' '\ll6cbM.'·'''!mi.th~iltbite\rt~irtiN ~M~~'6rr Ufi6t1lij'ec'tllre orlIy,or 
.' , 1'( i) l <!lIil;.in~.tl!ne\l;lifhS~bncdUl1tei'lllli f!t\lll~, th(!fil 'i'tr'§lullJ1d' certainl~' 

2eu; 



be exclnded. But where the statement is based on facts prop­
erly 'before the court, and where it constitutes but a short- . 
hand summary of circumstances known to the declarant, it 
is, in our view, admissible-in evidence. Applying this test to 
the case' before us, it is clear that this Korean boy had the 
most intimate knowledge of the circumstances surrounding 
his death. He was engaged in conversation with the accused, 
watched his every action, and may well have observed a slip 
or motion which might have caused the accidental discharge 
of the carbine. The testimony of the other witnesses estab­
lishes that his conclusion was not an improbable one. In the 
face of impending death, he would have no reason to tell.an 

. untruth. His testimony, though certainly not conclusive, 
shoi.lld have been before the court to assist them in evaluating 
",hat w\ts it difficult question of fact. The eviden?e was am­
biguous, and this testimony would have lent some weight to a 
possible conclusion. that the shooting was aC<lidental ... we 
hold that the statement ... was not simply conjecture. As 
a collective statement of fact, based on his personal observa­
tions, it was admissible as not violative of the opinion rule." 

4. Hypothetical problems. a. In a murder prOSe<)ution of A, W 
tes~ifies that as he was standing on a bridge over a fast-running 
stream about fifty yards up river from a 50 feet high waterfall he 

,sp.w a canoe pass ,under the bridge. ,The victim, personally knpwn 
to ,him, was lying in the can'le w~th his hands I\nqJeet ,tied. As the 
canoe momentarily caught on a pijing, the victiln s~outed up to him, 
"1'111; ,going over the falls. A did this to me." The canoe then pulled 
loose and was swept ov~r the falls. The remains of .the canoe were 
found down river but the body was never founq. A was fonnq guilty 
only of aggravate(assault.' Can the dyin~ declaration be considered 
in deterlllinillg' tl)e ,sulliciency of the evidellce to support the findings 
on revie,,, of the ease I . 

b., The accused is charged with two specifications of felony murder. 
The, vicHmswere fonnd on the same night in a city park; in places,about 
on~ inile apart and ea<;hhool1is throat l;Ilashe~ and his pockets turned 
o,lit al~d emptied. The,dying.declaratioll of Olle victim, naming the 
I\CCUS~d as ~\is assaihtlit, is admitted ~n evidence. ;May it ,be considered 

,!loS evidence ,~ith regard to tl)\l murder of the oth~r victim I 

" 
1," ,. 

. ',"" 
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CHAPTER XIX 

SPONTANEOUS EXCLAMATIONS 

Referen.e. Par. 142b, MOM. 

1. General. Paragraph 142b, MOM, provides that "An titterance 
concerning the circumstances of a startling event made by a person 
while he was in such a condition of excitement, shock, or surprise, 
caused by his participation in or observation of the event, as to war­
rant a reasonable inference that he made the utterance as a spontan­
eous and instinctive outcome of the event, and not as a result of deliber­
ation or design, is admissible as an exception to the hearsay rule to 
prove the truth of the matters stated." The spontaneity of the remark 
is deemed a sufficient guarantee of truthfulness to compensate for the 
denial of cross-examination and its accuracy can be evaluated in light 
of the proved surrounding circumstances. 

2_ Spontaneity. a. General. A proper foundation for the admissi­
bility of a spont.aneous exclamation consists of showing the occurrence 
of a startling event and circumstances indicating that it provoked the 
exclamation. The startling event must be shown by independent evi­
dence and the exclamation itself cannot be used for t.his purpose. The 
startling event can be established by any competent evidence, includ­
ing the testimony of the person who made the alleged spontaneous ex­
c.1amation. The interval between t.he event and the exclamation is 
merely one circumstance to be considered in deciding whether it. was 
spontaneous and a lengthy period does not necessarily destroy spon­
taneity. Similarly, the fact that the statement was made in response 
to interrogation does not necessarily destroy a direct causal connection 
bet.ween the event and the statement. 

b. llllUBtrative oases. 
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(1) United Sta.tes v. "A/ounts, 1 USOMA 114, 119,2 OMR 20, 25 
(1952). In a prosecution for sodomy upon a young child, 
where the only evidence, apart from t.he accused's confes­
sion, of the act of sodomy is contained in the spontaneous ex­
clamation of t.he child concerning the crime, the exclamation 
is-'nl'lt'-·j)!dmissible. Furthermore, the fact that the statement. 
was made ina calm mannerto the child's mother several hOUl'S 
after the incident and in response to her interrogat.ion, un­
dertaken by her as a result of information supplied by the 
child'S brot.her, eliminates the element of spontaneity. "Dean 
''Vigmore sets out three limit.ations on, or requirements for, 
I-he admisSibility of utterances of this nature. These are: 



(a)a st.ar.tling occasion, (b), a st.atement made before time to 
fabricate, (c) a relationship of the statement to the oircum­
stances of the occurrence .... There must be some independ­
ent evidence of the exciting, startling, or surprising event 
which circumstantially guarantees the offered hearsay utter­
ance before it may be accepted by the court. It would be 
faulty and circuitous reasoning with a vengeance to permit 
the questioned declaration itself to furnish the essential basis 
for its own guaranty. To allow this would, indeed, be to 
al\ow an item of evidence to raise itself to t.he level of admis­
sibility by its own boot.st.raps •.. [further] it must appear 
that the utt.erance was made under the st.ress of nervouS 
excitement. The declaration, it is commonly said, must be 
'spontaneous,' 'natural,' 'impulsive,' 'instinctive,' or 'gener­
ated by an excited feeling which extends withollt let. or break­
down from the moment of the event they ilIust.rat.e.' It is 
generally inadmissible if it is 'calm and uncomp\ttining,' 
'deliberative,' or 'involuntary' or if the defendant is 'mentally 
composed'-and the utterance is usually regarded as dubious 
per se if made in response to questions." 

(2) Beausoleil v. United States, 107 F. 2d 292 (1039). When 
a six year old girl had been taken by taxicab to meet her 
mother in a department store, the mother's testimony that 
she questioned the child upon the latte1"s arrival because 
of a "peculiar expression" on the girl's face was adequate 
proof of an exciting event to qualify the child's reply as It 

spontaneous exclamation concerning an indecent assault upon 
her by the taxi driver. 

(3) B"own v. United States, 152 F. 2d 138 (1945). When a four 
year old girl while seated at the dinner table calmly recounts 
the days events when nsked what she had done at. school that 
day and includes a remark that the school janitor had fondled 
her, the statement does not qualify a~ a spontaneous 
exclamation. 

(4) UnitedStatesv. Ande1'8on, lOUSCMA 200, 204,27CMR 27'4, 
2'78. (1959). At 1000 hours on It Sunday V, a four year old 
girl, went out to play. Shortly thereafter her mother looked 
for her without success until 1100 hours when V was seen 
apparently leaving the house next door where the accused 
was visiting. V's mother then brought her home and made 
her sit in It chair for thirty minutes as punishment for not 
coming in when first called. During this time the child 
said or did nothing unusual. Upon being allowed to leave 
t.he chair she approaohed her fat.her and "touched or patted". 
t.he front of his trousers and said "Do you have It big wee-wee 
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." I like.that,lllan,.dees n ,rJ;\lj,s, t;WJAi~k'19~Jtl1'tlJi).1the" statements 
. by V and,Als,trialfpM~g,i;J).dflc,E\ll~ I,i1i>~J$jeji,;wlith, a minor; 

..• '1, These oircumstan<lM}' do . not ,'Jl3tq,blian, ~t 'l\lIoj,ting. event so 
as .~o .qualify J{~s "e~ft~S)~I:"~JI)QIl~I\!IlIlQJ)SfQxclamations. 
"PrlOr, to,the stMe)ll.entsf .lI!I~d~)'!:ijjtthll;mfant,tl! ,h~r, parentsl 
there ;was,n?t¥l\gl m'i4t\1lr"~!\1'l~9; (lv,liemeanor ~hich 
aroused SUSp]j)lOllI:lIf:,~\>llJ;Ji_' !)'Whllethere was testimony 
that her :dVessdl\1a!lJ '\iIl'inltled\l ,we: 'WIn: find .nqtJ;ting. striking 
orunusUIJ.1j,'''~\1iiJ31;1l4t,shtcll the'lhild"Jlad, been playing out 

; Qf dO<lrsrWiththe~ic()\Il]ll~j(lll'&'lind :"ias' .carrying a ,dog when 
/il/St seen. ,," ',i.i'lUSJhe. Wlls'tllobme»taJly upset when she was 

" . first.observed; '1liI1'dnl/.el1de)ll6IlnorfOfo;ver one-half an hour 
in. ,no w,a-y . alerted . har Pllrents to . any Imusua}, incident .... 
ll;venH ~we were to'lIssume that [evidence showed V to have 
,been in A's hOl1seJ .... ;wecannot say;t tends to ,establish 
·a allOcking or startling ev~nt." ,. (Per Latimer, J., and Fergu­
S()>>" J. ) Quinn" C.J. dissents on the ground that in offenses 

'" ' of. this type. there rarely are physical signs of tIll! act and 
. 'jthat evidence of mental disturbance on the part of· the child 
satisfies the independent ,ev,idence requir.ement" and finds 
such: :e;vidence' iii the remarks themselves which "c~n, rea-

·,."sonabiLy,heconstrued ,as the impulsivellxpression of a mind 
" excited by, what had happened, and not the calm and re­
" flective nar·tativQ, of a, ,past ,occurrence. It is, as it were, 

",' ,', ,the 8vent'l&peak;ng, ,through. thll! ohild" rather than the child 
" ,;iqslPeaklng.ior hE\l'Sll]~"",(At p.'205, 279i) 
,( 15} , lJ witedJJIJatiJ8 ,v.]{ night,. 12 USCMA.229, i232, ,3.0 OMR 229, 

232 (1'961). The following circumstances"£.oum ,a'sufficient 
f<:>tlndati<>n' for the, admissibj.]jty of a spontaneous' ell;clama­

",,·,,·ti<:>/ll by, the aIleged:viotim oNndecentl1;iberties. ,Accused was 
, I; I",: present atl albltl' in Ge~man:l',whell an eight :yea,ro!d 'girl who 
", .: lived ,in an apartment G:ver the bar came to the serv,ice window 

~d ovdered two b().ttlesof beer. '1'he,child tl!p,peared: friendly 
at the time. She took the ,peer, a,nd.!eft. About 

J~::~~~r~r~:'Ju:ter', <:>i'the. men's restroom 
:,:" "I'C' red!: "The 

A wait-
iI'; and the 



conli'inc~dt,hnt-soillething 1II1l1at.u\·u\' had trallSj)it'M:. In t.hat. 
regard, it is to be remembered that the tl'an$'formation oc­
Nl.rl'ed'in a period of O\\ly a 'few nlinutes"-'-dul'i't\g'.,Vhich time 
tl,e child was known to have been witlt 'aceused'iit a place 
fronl\Vhich she would ordinarily be barred. "Surely this 
showing is sUffieient to establish that the mental disturbance 
arose und the cllild vohtnteeredo'her llttHnnce under condi­
tions which guar(tJ\tee that it wasre.Jated to an unusual eveut 
alld that it. Was spontltneous,without reflection,. and not the 
product of her imagination .... [these factors] point t.oward 
an unusual inllident· und t.he young girl'. demetmol' as she 
came out of th"men's testroom~wholly ap"r!.· from the 
statement she; then made-fixeswith"sbmedegree of certainty 
the odcurrence of a st.artling event." (Per Latvmer, ,T., and 

· Qui11'l1', :C,,[.) Ferglison, J., in dissent, wouldho\d that the 
necessary foundation requires "that the excit.ing event must 
be the one to which bhe exdamation related" (at p.234) and 

. finds an insufficient. foundation herein. 
(6) . V",itlid States v, Gaskiil, 12 USCMA 419,31,ClIiR 5.(1961). 

A sufficient'Toundatioll for admissibility of 'a-spontaneous' 
exclamatiori of it foul' year old boy concerning the nccllsed 
havillg performed certain indecelltacts upon him. is estab-

· lishedby evidence ofthe followmg mattel·s. The; child had 
'been playing in the accused's bed while the Moused, was in it.; 
t.he child· suddenly ran back to hiaown apartment next door; 
at theltime he was clad only: in underwenfand 011 his shorts 
there"was a ,wet stain ;"which appeared.tobe .semen"; ac-

'. cor&lng to 'the child's fatlier, the child ap'/ieared '''proud?' and 
'\'Unusual." "(Per Ferguson, J;,und Quinn, C:J.) , 

(7:j',iACM t311S,'Oa1'te, 23 CM'R:779,784"(195'6);'pet; de'Tlied 23 
i 'dc(1)l\tR421 (1957). Wherethe:a:Cbt,sedwns charg'edwith rape 

.Iii"" tlftlie4% year oldda{f~ht~r ofa:'neighbOli , fheci3tatelllents of 
"." . the victim were adrilissible as It splilitnnebits' exclamation 

· ",lien made undert.),e following CI¥cl1m~th:llce!i:the victim 
, came home after' ,\"visit to thenei~hbl>ll~ "bllllse' "crying" 

. ," "!ind' acting' "embarrassed." Itr t'espdhse' 'to' l1\Ir" mother's 
<1;;,;. "ijtillstlotl she' stnted thntthe ncc\i's~d had' dOIHlCill'tUin things 

· 'to"hel"'",iid ~ e~'ouli'ded tliese#t\tifigil'!'lupi'ln ft'iifliher. ques-.·· 
,'. d, "tidn:ing;ltl'Jo~tT5'Jriiit\:~tilsit9:ter 1t'ft~Ii'thIH,jntel'rJ/tt1itioll when 
I,' ii,' .'th'l>'Igirl' i Was'qtii'te"!ldlm"slre; '(itl11\tifl!'eN~d};;the 'in1'ornration 
I', ; ; " . tl'tltt"'lie 'spil1(jd'mllk ion he'tJlllj!'.'I<,,*]t(il;l!Mll'lilionlfuowledge 
,m I\,j I "111ttipijli~ldtf6tf 10£1 tMl.d~ :+elUi!\t~ 'itb'tlltt~"elop?d "their sen-
/" h "jl~;sibtl!.retel!i tb''lfutll\.M1 i i!X!IIen~'~f!i' tl/1~iM~tt" i'lt~ il>fI~!dble II pplt' 
" I II , "i ,r{'&tWiijW\Of)f!hltih"\\I1)~ds . \til '~lt8ft~""f\ "fli!li\lilil~ Itlt"l'surp ris0' 
. '>iH' ,him'lli ~iwa~lIe'fmtlti, M 11tlI~~ilV'i'dltc~Ilt!6' al)iIrlii.t!iIIf.l111~ events.' 

'I,' i 
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State courts recognize that very young children possess no 
understanding of the sexual act, yet they will complain and 
cry when hurt Or injured. In such cases, their mothers have 
been permitted to test.ify concerning the spontaneous ex­
cla~ations uttered immediately after the commission of the 
crim .. " The exciting event was adequately established by 
the evidence that the victim refused to again visit the neigh­
bor, that her hymen was injured and the presence of what 
might be semen on· her leg and on the accused's shorts and 
in his urine. 

(8) United States v. Na8tro, 7 USCMA373, 22 CMR 163 (1956). 
In a case of attempted rape where the accused dragged a ten 
year old girl from her bed, the complaint made by the girl 
to a housemaid as soon as she escaped from the accused was 
admissible as a spontaneous exclamation despite the fact that 
it was made in response to questions asked by the maid. 
Furtllermore, the child's testimony could supply the proof of 
the exciting event. 

(9) ACM 7084, Ooleman, 11 CMR 850 (1953). Where the com­
mission of an apparent rape was frustrated by the inter­
vention of two air policemen, evidence thl1t the victim stilted 
that her assailant had tried to rape her was admissible despite 
the fact that she made the statement quite calmly in response 
to a question by one of the policemen as to whl1t had occurred. 
Her reply was apparently made in It moment of "stunned 
calmness" and her nervous strain is shown by the evidence 
that she became hysterical immediately afterwards. 

(10) CM 351606, Riggins, 8 CMR 496, 509 (1952) atJ'd2USCMA 
451, 9CMR 81 (1953). In a murder cl1se the statements of 
the victim were not inadmissible merely because they were 
were made 36 hours after the assault. " ..• we think that 
Langley's statements to his discoverers and to the patl'olmen 
were admissible. The record shows that he had been brutally 
beaten and seriously injured; that he wandered about in this 
condition until he WI1S found some 36 hours later; that the 
examining physician and a noted pathologist found him to 
·be in a state of severe shock as a result of his injuries, which 
state was pierced only by short intervals of lucidity. To 
declare what had occurred'to those who found him, although 
hours subsequent to the startling event which produced the 
condition, appearsasa naturltl conseijt1ellCe of t.he prolonged 
state of mental and physical shock from which the victim 
was suffering. The same applies to his s6atements to the 
police· officer at the hospitl1l. There is no indicl1tion in the 
recoI'd that, wit11in three hours after he was found, the 



nerv.ous ell:citement had died away lind his mem.ory .of events 
rest.ored t.o the p.oint where he was capable.of refleetive think­
ing .... That fact that the statements t.othe patr.olman were 
made in resp.onset.o an inquiry d.oesn.ot negate sp.ontaneity, 
especially since the officer'squesti.ons were in n.o way leading 
.or' suggestive." 

3. C.ompetency.of the declarant. a. General. Unlike dying deela­
rati.ons, a sp.ontane.o\1sexclamati.on is admissible even th.ough the 
declarant is .or w.ould have been inc.ompetent t.o testify as··a witness 
in the case. H.owever, if the declarant was the sp.ouse .of the accused 
at the time .of .theexc1amati.on lind the testim.onial husbanll and wife 
privilege is applicable, the exclamati.on is inadmissible. 

O. Illustrative ca86. 
Brown v. United State8, 152 F. 2d 138 (1945). A sp.ont,ane.ous 

exclamati.on made by a f.our year .old child is n.ot rendered inadmissible 
merely because t,he child would be inc.ompetent t.o testify as a witness. 

4. C.ompetency.of the statement. a. General. In .order to qualify 
as a spontaneous exclamati.on the statement must pertain t.o the excit­
ing event which produced it. The.occurrence.of a startling event 
d.oes n.ot render admissible statements, n.o matter how "sp.ontaneous," 
c.oncerning .other events which transpired pri.or t.o t/le startling event. 
H.owever, the startling event need n.ot bathe act with which the accused 
is charged. Furtherm.ore, the c.ontent .of the statement must be such 
that the deelarant could have given substantially the same testim.ony 
fr.om the witness stand. A statement which is n.ot based up.on the 
firsthand kn.owledge of the declarant w.ould be inadmissible tor this 
reason. 

O. Illustrative Ca8e. 
l'nitedStatesv. Mount8, 1 USCMA 114,2 CMR20 (1952). Where 

F, a y.oung boy, makes a sp.ontaneous exclamation t.o his m.other c.on­
eemingan indecent act c.ommitted up.on his twin br.ot,her, B, the excla­
mat,i.on is not admissible unless F's kn.owledge .of the act is based upon 
his personal .observati.on thereof. 

5. Hypothetical pr.oblems. a. In a r.obbery case, the pr.osecuti.on 
.offers evidence of a sp.ontane.ous exclamation made by the victim 
naming the accused as hisassltilant. The defense c.oncedes that the 
exclamati.on qualifies as "sp.ontaneous" but .objects t.o its receipt in 
evidence.on the gr.ound that the victim is available to appear as a wit· 
ness. H.owsh.ould the law .offioer rule! 

b. In an aggravated assault case, the victim testifies and describes 
the incident in great detail. The defense' presents some evidence tend­
ing t.o show that the vict.im was the aggress.or. The victim test.ifies. 
in rebuttal, t,hat, the accused struck the first blow and t,hen fldds that 
when a p.oliceman arrived .on the scene, the victim blurted.out, "FIe 
hit me first." The defense concedes the "sp.ontaneity" .of the ,exclama-



tion but objects.to the prosecution being.permitted to. have its own 
witness bolster his testimony. in thisfasl;li/:)l\. How.should the law 
officer rule! 

c. V was held up and robbed ')I):, ~ str.!l6t.lateat, night. While on his 
way to the police station to .reJlR~t,th~ro1;beryhe was run down by 
a car and seriously injured'. He recovered collsciousnessin the amhu­
lance on the way to the. hospital .t\I>d. ~'l4iJe Q);>yiou~ly. in great pain 
told the orderly .about tlW r<Mlel'y.lstI1is statement admissible in a 
subsequent prosecution for the, robbery!.. ....' . 

d. A hotel detectiye,hear,<,l)owl cries for help coming .from a room. 
He opened the door with hi~ p,ass' key alld found the accused and a girl, 
both of whom were nude. The girl. was crying and alm.ost hysterical. 
She exclaimed that she had been rnped and for the next 30 minutes 
related the O<lCurrences of the evening iucluding full details of the 
rape. At the trial the victim testified as to the assault aud penetra" 
tion without her consent. However, the prosecution was unable to 
elicit detailed testimony from her. The trial aounsel then called the 
hotel, detective and offered his testimony as to the details of the rape 
as related to him by the victim. Is this testimony admissible! 

1"'( . ."' i:' 
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CHAPTER XX 

FRESH COMPLAINT 

References. Pars. 142c, 1G3«,. MOM. 

1. General. In prosecutions for sexual offenses, such as rape, cal:nal 
knowledge, sodomy, and indecent assaults, evidence that the alleged 
victim made a complaint thereof within a short time after the commis­
sion of the alleged offense is admissible under certain circumstances. 
This evidence is admissible not to establish the truth of the matters set 
forth in the complaint but merely to show the fact that it was made 
and, therefore, does not come in under an exception to. the hearsay 
rule but rather, as non-hearsay. The fact that the complaint was 
made is relevant for the purpose of corroborating th~ testimony of 
the victim and comes in as an exception to the geneval rule which 
prohibits bolstering the testimony of a witness by showing prior 
consistent statements or conduct. This exception is warranted by the 
very nature of sexual offenses which normally do not take place in 
the presence of witnesses, thereby making it desirable that all logically 
relevant evidence bearing on the credibility of the victim be placed . 
before the court. 

llVustmtive oases. 
a. United States v. Mantooth, 6 USCMA 251, 254,19 CMR 377, 380 

(1955). "Regardless of the' rationale employed, it seems true that 
'evidence of the complaint is admitted on the theory that the natural 
instinct of a female thus outraged and injured [by the rape] prompts 
her to disclose the occurrence at the earliest opportunity to the relative 
or friend who naturally has the deepest interest in her welfare, and 
it is deemed relevant on the ground that it corroborates her statement 
that she was assaulted.' " 

b. Unite.d States v. Bennington, 12 USCMA 565, 571, 31 CMR 151, 
157 (1961). Lt. A was charged with having committed sodomy upon 
Pvt. V, a member of his company, in A's car following a company 
"beer bust." To corroborate V's testimony as to the act, the prosecu­
tion established that when V returned to his barracks dter the inci­
dent, he awoke his cubicle mate and told him what had happened. 
Under the circumstances this "report" by; V "just does not measure up 
to a complaint." There is no showing that it "was occasioned by 
shock:, outrage, resentment or even disgust." "The reports ••• seem 
to constitute no more than ordinary barnacks gossip at best or, at the 
other end of the scale-as defense counsel, implied-malicious bragging 
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over implicating a respected officer with a disgusting and degrading 
charge." 

2. Types of offenses. Paragmph 1420, MCM, provides that evi­
dence of.n fresh complaint. is admissible in cases of sexual offenses 
"such as rape, carnal lmowledge, sodomy, attempts to commit such 
o11'enses, assault with intent to commit rape or sodomy, and indecent 
assaults." It. will be noted that this listing includes sodomy and 
carnal knOWledge in both of which the alleged victim may well have 
been a willing participant and thus have no motive to make a com­
plaint. However, as will be indicated in paragraph 4, infra, this 
circumstanee, however it might. affect the weight to be given the evi­
dence, does not. render it inadmissible. 

3. Testimony of the victim required. Inasmuch as the fact that 
a complaint was made has legitimate evidentiary value only to cor­
roborate the testimony of the alleged victim, evidence of the complaint 
may be received only after the victim has testified as a witness in the 
case. 

lliustratvve oa8e. 

Un,ted State" ·v. Mount", 1 USCMA 114,2 CMR IlO (1952). Where 
the alleged victim of an act of sodomy did not testify at the trial of 
the accused, evidence that the victim reported the incident to his 
mother is not admissible as a fresh complaint. 

4. Evidence of the lack of a complaint. a. General. The same 
considerations which ascribe evidentiary value to the fact that a freSh. 
complaillt was made also give like value to the fact that the victim did 
not make a complaint when afforded an opportunity to do so. 
Furthermore, it would seem that such evidence would be admissible 
wholly apart from the fresh complaint rule, under the rules dealing 
with the impeachment of witnesses by showing prior inconsistent 
statements or conduct. However, there is one area where the failure 
to make a fresh complaint would probably not be inconsistent with 
the victim's testimony and yet evidence of such a failure is admissible 
under the fresh complaint 111le. This area iilCludes those sexual 
offenses such as sodomy and carnal knowledge in which the lack of 
consent of the victim is not an element and where the "victim" mayor 
may not be an unwilling partner to the act. If the "victim" was a 
willing participant, her failure to make It "fresh complaint" would 
hardly be deem.ed to cast. doubt on her testimon.y as to her participa­
tion. Howev.er, evidence of such a failure would be admissible, fOl' 
whatever weight the court might choose to give it, under the ·fresh 
complnint rule. 

b. lliu8trati1)e 0I18e. 

United /3tates 11. ,lfantooth, 6 USCMA 251, 254, 19 CMR 377, 380 
(1955) . In a prosecution for having carnal knowledge ofa thirteen 
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year, old girl, evidence that the girl did not ,complain of the alleged 
offense is admissible to impeach her testimony that the offense oc­
curred. "Just as a promptly made report affords valuable corrobora. 
tion of the testimony of a prosecutrix in a rape case, so the absence of, 
such It complaint may aid in defense efforts to impeach her testi­
mony .... Yet there exist. sorts of sexual offenses following which 
any variety of fresh complaint would be extraordinary-at least un· 
expected. Voluntary sodomy would, for example, scarMly evoke a 
complaint from one of the wiIJing participants; nor would incest 
under some circumstances. Concerning the victim of a statutory 
rape .•. one court has commented incisely that 'the natural bent of 
her mind thereafter would be to enable her immoral associate to escape 
the consequences of his criminal act-to shield rather than to aid·in 
punishing him.' ... Moreover, in so far as evidence of fresh com­
plaint is admissible because it, tends to establish a want of consent., it 
would seem to be superfluous in cases where an absence of consent 
constitutes no element of the crime. Accordingly, doubt has been e:<­
pressed in such cases that a showing of fresh complaint is Itdmissible . 
. . • It is clear, though, that the framers of the Manual did not accept 
these differentiations, for they authorized proof of fresh complaint, 
'in prosecutions for sexual offenses.' •.• We are sure, too, that, in 
those instances in which evidence of fresll complaint is accepted a 
showing of the absence of such a report should be regarded tiS 

equally admissible." 
5. Instructions to the court. a. Fresh oomplain~. The law 

officer should, on request, inst,ruct the court that evidence of a fresh 
complaint is accepted not to show the truth of the matters stated 
therein but, merely the fact that a complaint was made as bearing 
on the credibility of the victim as a witness. 

b. Laok of a fresh complaint. On request, the law officer should 
instruct the court as to the evidentiary significance of proof of the 
absence of a fresh complaint. However, in cases where the "victim" 
was a willing participant in the offense alleged, the f!\ilure to make a 
complaint has 80 little probative value that no instructions what.so­
ever thereon are required. 

United States v. Mantooth, 6 USCMA 251, 257, 19 CMR 377, 383 
(19M). In a carnal knowledge case the law officer did not err in re­
fusing to grant the defense request that the court be instructed as to 
the significance of evidence that the victim did not malw a fresh com­
plaint. Although in a case such as rape, involving the non-consent 
of the victim, the law officer should, on request, instruct the court as 
to the impeaching significance of evidence of lack of a fresh com­
plaint, he is not required to do so in a case where the victim is one only 
inlnw 'and not in fact. "Since in lliconsensual sex crime there is littl<l 
basis for anticipating a fresh complaint, we are of the opinion that it 



would be high;ly misleading to charge 'the trier of fact that the absenre 
of such· a report should be taken into· account in weighing a witness' 
credibility. Certainly in a situation in which no:,claim is made the 
accused used· force or violence, we must accede to the civilian prere­
dents which hold no such instruction necessaryl even following a de-
fense request." , 

6. Fresh. complaint and 'spontaneous exclamations. Although 
evidence of a fresh compla<int,as such, must be limited to showing that 
the complaint was made' without reference to the details thereof, it is 
quite possible that the '\eomplaint" may have been made under such 
circumstances. as to qualify it as a spontaneous exclamation. In such 
event, upon the laying of the proper. foundation, evi.dence of the state­
ments of the victim would .be admissible as tending to show the truth 
of the matters therein stated. 

7 •. Hypothetical problems. a. In a rapl\ prosecution, the trial coun­
sel introduced evidence of a spontaneous exclamation made by the 
victim to a passing motorist whom she hailed shortly after the rape, 
viz. "Sergeant Jones raped me." The victim had died, of inde­
pendent causes, prior to trial. The defense· introduced evidence tend­
ing to show extreme hatred of the accused by the victim, arising prior 
to the alleged rape, as manifested by threats to "get him good some 
day." The prosecution then offered evidence that when.the victim re­
turned to her home on the night of the alleged rape, she made a "fresh 
complaint" to her mother about the mpe. Is this evidence admissible! 

b. In a carnal knowledge case, after the victim had testified that she 
voluntarily had had sexual intercourse with the accused, the prosecu­
t.ionoffered evidence that on the morning. following. the incident the 
victim complained to her mother that Willie Williams, the accused, 
had deflowered her. The defense established that the complaint was 
made only after the mother confronted the girl and demanded an ex­
planation of certain, blood spots on the clothing worn by the girl on 
the previous night and then moved that the "fresh complaint" be 
stricken as being neither "f~~sh" nor a "cOillplaint." anq, furthermore, 
that, in any event, so much of the complaint as named til!l accused be 
stricken. How should the law officer rule j, 
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CHAPTER XXI 

STATEMENTS OF MOTIVE, INTENT, STATE OF 
MIND OR BODY 

Reference. Par. t42d. MOM. 

1. General. Whenever the mO'tive, intent 0'1' state O'f mind 0'1' body 
of a person is relevant, evidence of a statement made by such persO'n 
under circumstances nO't indicative O'f insincerit.y and disclO'sing the 
relevant state O'f mind 0'1' bQdy is admissible fO'r the purpQse O'f prQving 
such cQnditiQn. This rule exists fO'r the purpO'se O'f making available 
what frequently is the mQst credible evidence Qf the cQnditiO'n at issue. 

Illustrative all8es. 
a. Mutual Life bMuranoe Com.pany v. Qillmon, 140 U.S. 285 (1892). 

In an actiQn by a beneficiary Qn a life insurance PO'licy, where the 
insurer cQntended that the bO'dy cQncer/led was that O'f W ·and· nQt 
the insured, it was errQr to' refuse to permit the insurer to intrQduce 
llltters writ.ten by W in which he stated that he intended to' gO' west 
with the insured. The letters tended to' shO'W W's intentiO'n O'f gQing 
tO'the place where the bO'dy was fQund and frQm this evidence it eQuId 
be inferred that he did take the trip. 

v. United States v. Jester, 4 USCMA 660, 663, 16 CMR 234, 231 
(1954). At a rehearing where the prQsecutiQn seeks to' Qffer. the 
fQrmer testimQny Qf a witness Qn the theO'ry that the witness presum­
ably iRsti!! in KQrea, t.he place Qf the Qriginal hearing,the testimQny 
Qf the accused that he had heard the witness state that he, the witness, 
had been held in KO'rea past his nQrmal rO'tatiQn date in Qrder to' tes­
tify was admissibletO' shO'W the stat.e O'f mind O'f the witness at the time 
Qf his stlltement. "InsQfar as this testimO'ny indicated an intentiO'n 
Qn the Sergeant's part. to' leave KQrea, we must cOnsider the testimO'ny 
admissible .... The evidence Qf Abel's state of mind-as revealed 
by his utterances-wO'uld demO'nstrate that he wished to' return to' the 
United States as quickly as PQssible, and WO'uld llO't, therefQre, request 
an extensiQn Qfhis tour O'f duty in KQrea,- even· thQugh his Qbjective 
in this regard WO'uid necessarily be cO'nditiQned by the O'rder Qf military 
superiO'rs." 

2. Cannot constitute accusation. Evidence O'f the statement O'f 
sO'meO'ne O'ther than the. accused cannot be .received under this rule 
.when the :statement amounts to an accusation that the act charged 
has been committed by the accused or anyone else. 
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IIlu8trative case. 
Shepard v. United State8, 2VO U.S. V6,104 (IV33). In a murder 

case, where the defense attempts to show n suicidal intent on the part 
of the victim her state of mind becomes relevant but the prosecution 
Ihay not show that she stated "Dr. Shepard poisoned me" for the pur­
pose of disproving a suicidnl frnme of mind. "It will not do to say 
that the jury might accept the deelarations for any light that they 
cast upon the existence of a vital urge, and reject them to the extent 
that they charged the death to someone else. Discrimination so subtle 
is a feat beyond the compass of ordinary minds. The reverberating" 
clang ·of these accusatory words would drown all weaker sounds. It 
is for ordinary minds, and not for psychoanalysts, that our rules of 
e'Vidence are framed. They have their source very ofteri in consider­
ation of administrative convenience, of practical expe<iliency; and 
not. in rules of logic. When the risk of confusion is so great as to 
upset the balance of advantage, the evidence goes out." 

3. Statements by an accused. It would never be necessary to 
invoke this rule to permit the use against the accused of any state­
ments made by him. Any relevant statement whatsoever made by 
an accused is admissible against him under the rules pertaining to 
confessions or admissions. However, a different problem is presented 
when the defense offers evidence of statements made by the accused 
to show the state of mind or body of the accused. Although there is 
an unfortunate tendency on the part of some courts to call snch state­
ments "self-serving," there is no rule of law which excludes evidence 
merely because it helps the person offering it. The fact that a party 
to the trial made the statement may diminish the weight to be given 
to the evidence but it does not affect ndmissibility. 

lllu.stroati1Je O1l8e. 
United State8 v. Bowen, 10 USCMA 74, 76, 27 CMR 148, 150 (1958). 

In a desertion case testimony of a defense witness that prior to the 
absence the accused told the witness "that his grandmother died nnd 
that his mother was sick in the hospital" was admissible to show the 
accused's state of mind as benring on the intent with which he ab­
sented himself. However, " ... the error mnde by the law officer in 
ordering the testimony of the witness stricken" was cured by the action 
of the convening authority in disapproving the findings of guilty of 
desertion. 

4 •. Rule applicable only when statements are hearsay. The sub­
ject.ruIe has no application when evidence of the statement is offered 
merely to shQ.w the fact that it was· made and such fact is relevant. 
In such ncasethe statement is "non-henrsny" Rnd no exception to the 
l!ellrsay rule is required. to render it admissible. 

5. Hypothetical problems. a. In a de'lertion case, the accused 
testifies and denies having had an intent to l'emnin absent perma-



nently. He also testifies t.hat on three occasions during the two year 
absence involved he told different people that he intended to return 
to military service and also that he told the FBI agent who appre­
hended him that he had planned to surrender hImself on the very 
next dny. The prosecution objects that this test.imony as to what the 
accused told other people is hearsay. How should the law officer rule! 

b. In a larceny by false pretenses case theprosecutioll introduced 
evidence tending to show that the accused had presented himself at 
V's door, told her he was from the local TV repair shop and had been 
directed by V's husband to pick up the TV set for an overhaul. The 
prosecution offered the testimony of V's husband that she had told 
him that evening that the man from the TV shop had taken the set. 
away. The defense objected that this testimony was hearsay. Ho\y 
should the law officer rule! 
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Ref~rence. ;,Par:~l~ 'M~,~, -irF J,nql,li,,:u(: .';':,j",. // "-,,' 

1. Generah IFlre"miiltte;fililt) <tilila,p, Qii cerjoliiri 'document is, 'an official 
\vl'itingor 'report :~<l1iJtHfu'alte it"lluy 'the,Aess' heal'sayif offered 
to prove tJle,tI'tl~I~col& twe mit~te"s' statedtheJ'eitli . However, as,an 
el<ceptiQIl ,to: 1ll1S lI\l.arsayrule'an'officiltl statement';nwniting madeas 
a record of a fact or event by an individual: acting ill the pertoIlllllliuce 
of an official duty, imposed upon him by law, regulation or custom, 
to know or ascertain through appropriate and trustworthy channels 
of information the truth of the matter and to record it is admissible 
to prove the truth of such matt.er. This rule of evidence, known as 
the "official records" rule el<ists as It matter of necessity. In many 
cases it would be impossible to locate and call as witnesses the indi­
vi.duals who made the eutries or supplied the recorded information. 
F)lrthermore, even if called, the witnesses frequently would have no 
present memory of the data recorded. When a record is offered in 
cVJdence under this rule, every' relevant entry contained therein must 
quali ty as an "official record." Any entry not so qualifying should 
be deleted. if there is any chance whatsoever of the members of the 
court making use of the information recorded in such inadmissible 
entry. Furthermore, the entries which are admitted must also satisfy 
normal requirements of relevancy and competency. 

IllJU$trative, ca8e. 
United.State8 v. Schaible, 11 USCMA 107, 110, 28 CMR 331,334, 

(1)60). The mere fact that pertinent regulations required a morning 
report entl'y to show, inter alia, that during the accused's. unauthor­
ized ,absence lw was convicted ot pet~y larceny, and given a jail seu­
tenc~~!dq~!!)!l\Iot m.ake, the entry admissible. ;rhe rIde prohibitiJlg 

e.v, id~l$\\.' 0 .. jI\,\,l~ .. ,c.~.JW~ .... ' 0. f ... Ill. iBll. ond uet o. f the Mon . .B\\d .. a,p.plies, to ex. elude 
it.; !1·~l'J.1e, ilidl~)\~IJI1;.,,wehav~ held an offi~ial recqrd. i~,admissible in 
eVld~,na~!\V'hen It l$'made in accordance WIth regulatIOns by an officer 

CI.1Uf. g.~.:.~ .• '.·' .. !.Yi .. l.·&.h .. 'i., .. IAA.';I}~ ... ut.&,()fprepar.ing. ;t.Ij!\/~. 'W~'.' kl"I; ... liI ... 'iI.' w. ever.' we 
hllye Al",o llel(t·:tljlltmerely beCause. a, docllmel)t. !l\i1?ffic,iIl!' does not 
l'e\\derewryil~~l}i ~co/rd,edth,e;'ein. ~d'l\i§~jPle,·, "!I;II,~lJIlw~i!llitYi com..­
p~~ep'yY!!ll,lldr~)e1\~Ij~y,;\l<re eS)3ential qefore~~bim~JI)§I~!luld.be placed 

hf}~o. f~; .. ,n~, ]Mher@ .. 9f."tqe.,.qo.u .. rt" .. '.! .. ,::dr,',;,'."';'" 
2~i, ~Q};4!,\lI~~ti' ~t' '\QtJ\\rtI!:I." a., G~1\~~'t.t~lY\l1l' ,Pltl'ticnlal' 

4?,Cpl))e~1~l?re!ltliYtherein,is olfered ,ae •. m,~~vfl.tl)e firs~ll!lltt-

~.j 



ter,ttl be determined is whether it is "official," tliat is, whether this 
particular 'report or entry is 'tequiredby law,re!\,ulation or custom 
and, if so, has it Been recorded in' the manner required. 'For this pur­
pose the courtrriay take judicial notice of the pertineiitAriny Regu-
lation or custom, as stated in paragraph 147a,MCM, " 

O. Report must be required. Unless the pafticular'elitry is re­
, qnired to be made by law,regulation, or custom, it cannot qnillify as 

an official record. ' 

llwstmtive ,oases, 

(1) United States 11,. Bennett, 4 USCMA 309, 15 CMR 309 
(1954). When Marine Corps,regulations in eifect at the time 
a certain 'entry was made in the accdsed's rellords did not re­
quite areoording of the'manner in which a period of AWOL 
was terminated, suchan entry which purported to show that 
theacoused had' beerrapprehen\le'd wns not admissible as an 
official record MshOwthe fact of liP prehension. 

(2) CM35S'1''71, Washington, '7 CMR346 (1952). Morning re­
port 'entries reflecting an absen~e of the accused b~ginnlng 
and ending on the same day cannqt qualify as official records 
when the pertinentregulatlon clearly' providM that morn­
ing reports would not record such an absence. 

(3) United States 11. MoNamam, 1 USCMA 515, 23 CMR 39 
(19M,). A service record 'entry'oiferedby the defense to 

.. , 'establish that, the accused qualified as a marksman on a given 
daitii·during the period of 'absence alleged was not admissible 

" 'as anofficialrecordwh~wll' existing tegulations would require 
an entry only if he had qualified as an expert. ' 

(4) United State8 11, Hall, 10 'USeMA 136, 138,21'CMR 210, 
, 212(1959). A Navy reg'wlationreqUiring a 'report to in­
,elude, the "circitmsool1ce'si of return" ,of an absentee does not 

, ,qua;lify, 'as ahofficial ,re'O'O'l!d' Ilin 'entty 'reciting that during 
'I ,.>the, ,period ,of 'absence 'the acc11Sed"wds"c'o'hvictedi of vagrancy 
, d,y ,a;'chviliah "couvt n:nd'selltenced' to' 'pay a(fine:6f $100 ,Or 

serve one year in jail. "AltMughthiil Cotir'li'hfts' declined 
,tolimIt the' \ci~outtlstances'ofreturh' entry to ilI,silhple: state­

ment, ''of, lIpprelieflsion or"sllrrend.ev;see,lJnited!\State8 11. 

Ooat138,2 USIDM;A'!625, 10 CMR"123 i[.par.',l\o(1)", rinfm]; we 
,'!" ,ari\;not, disposed to'illlow reoitllUOll1! QHWntll'OOll'urring dur-

ing an absence to be admitted in violation' Jffl' We rules of 
'[II', "" !evid~IIGe' under the iguis~lolj)',o«fuiajll!OOtriesi''':A.' stat~trit\nt 'of 
,\, I " i , Mrr<Viotl'onby: 'o'ivi:!: aU1lIfor,k;ftlstlJllllYiiI!1 /"0" pilrt' 'O'f the 'cWtin:Iii' 
; ", " ~#Miol!s ·of, r'etiu~n;'H"l'JWj('1Y6t!titd!Hifltheiitltry'deaUfi~;Vtth 
Y.," '" ttte f~grn:fiJy( <loh\4.8tlblf"lll"ti6'ilhftl'g' rnorll l thaW ·heatsity."· ' "i 
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(5) CM 385989, Baldwin, 20 CMR 479 (1956). A purported 
delayed morning report showing an assignment to a unit 
which was not ill existenceatthe time of the entry has llopro· 
bative . value whatsoever. A so.calleddelayed morning 
report may not be used to affect a retroactive assignment and 
is not an "official record" for such II purpose. 

(6) CM 397819, Newoomb, 25 CMR 555 (1958), pet. denied, 
26 CMR 516 (1958). The accused failed to report to an 
Overseas Replacement Station on 4 June as scheduled. Pur· 
suant to existing local policy he was assigned on 5 June to 
Company T, a unit to which all such stragglers were 
assigned. A company T delayed entry prepared OR 20 June 
showed him AWOL as of 4 June. Under these circum· 
stances the entry does not qualify as an official record since 
the commanding ollicer of Company T had no official duty 
to ascertain the accused's status prior to 5 June, the date on 
which the latter was assigned to his organization. 

o. Report mU8/,oe recorded properly. The record must, on its face, 
have been prepared in the manner required 'py regulations and if the 
controlling regnlation requires a specific minner of preparation the 
failure to comply with such a requirement will be fatal. 

IZlustratime cases. 
(1) United State8 v. Parlier, 1 U8CMA 433, 4 CMR 25 (1952), 

An extract copy of a purported morning report entry certi· 
fied by the custodian of the origirtal to contain all signatures 
appearing on the original is rendered inadmissible as an offi· 
cial record by the absence of any signature to the purported 
entry in view of the req\lirement of the morning report regu· 
lation that all such entries be signed. On its face, this 
record had not been kept as required by the regnlation. 

(2) United States v. Henry, 7U8CMA, 663, 23 CMR 127 (1957). 
A purported morning repo.rt in which the relevant entry is in· 
itialled and not signed has not been prepared in compliance 
with the requirement that such entries be signed and cannot 
qualify as an official record. 

(3) ACM 8-19316, Pernell, 30 CMR 766 (1960). When pertinent 
Air. Force regnlations clearly required that entries in indio 
vidual ,personnel records be made and signed by officer8, an 
entl'ysili;necfby an airman first class cannot qualify as an offi. 
cia;) record. 

3. Fact or ,event. The official record rule requires that the par· 
ticuw,J) $ntry concerned pertain to !li "fact or event." Paragraph 144d, 
MCM, pl'Qvides that for this purpose an opinion is not a "fact" and 
st.ates"it is oft<m diffictllt as a practicalmattel'to draw the line between 
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\vhat is opinion tlnd what is fact." In this' connection, itis argullble 
that many entries frequently used as evidence such as "AWOL," "es­
cape from confinement," "apprehension," "breach of arrest," etc., are 
opinions, and not facts, in the sense that, at the very least, they are legal 

\ conclusions. However, there is nota single reportsd case in which it 
has been held that an entry 8peoifically required by regulations is in­
admissible as an opinion. For this reason the fact-opinion dichotomy 
may be of little practical import in this connection. If the regulation 
requires the entry it will be presumed, as indicated in paragraph 4, 
infra that the individual preparing it ascertained the facts necessary 
to support the conclusion as incorporated in the entry. 

nlustrat/;ve ea8e. 
United States v. Johnson, 9 t1SCMA 178, 180, 25 OMR 440, 442 

(1.958). An entry in an official guard report book showing that the 
Officer of the Day had found the accnsed fast asleep in the cab of a 
truck on his post may qualify as a statement of fact. "We believe the 
principles underlying the general rule of limitations on conclusions in 
official documents set forth in paragraph 144d of the Manual casts 
light on this issue. That paragraph provides: [the opinion then 
quotes tre MOM discussion on 'fact or event']. . •. It may well be 
then an opinion entry which states a sentry was asleep so closely IIP­
proximates a statement of fact as to permit its use in an official docu­
ment, but that is OJ, matter we need not decide in this case •.. " since 
the OD testified as It witness and the subject entry is merely cumulative 
evidence. (Per Latimer, .T. and Quin, C,"T. .Tudge Ferguson would 
hold the entry "no more than a statement of opinion lind inadmissible 
under the hearsay. rule.") 

4. Presumptions. a. General. Given a duly authenticated docu­
ment, or admissible copy thereof,which On its face appears to satisfy 
the requirements of an official record, it will be presumed prima facie, 
that the record waS mnde by a }Jerson required to do so and that such 

. person performed his duty properly. These presumptions are suffi­
ci.ently strong to render It record admissible even in the face of contrary 
evidence which, if helieved, casts doubt thereon and the record will be 
stripped of its "officiality" only. when the contrary evidence is undis­
puted and thus completely destroy.s the presumptions. 

b. Reoord prepared by proper person. In the alisence of proof to 
the contrary it will he presumed that any acdon necessary under regu­
lations to. authorize the individnal pr~paring the report to do so has 
been taken and t~at he is not an interlopet'. " 

Illustrative of!8e8. 
(1) United States v.Masu8oolc, 1 USCMA 32, 37, 1 CMR 32, 37 
. .( 1951). When then existing regulations provided that an in­

dividultl other thana commanding ollicer, could sign morning 
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reports only-if authorized to do so 'by the commandi!lg officer, 
a mOl'ni!lg report signed by a per~olmeI:officer is n<!lt rendered 
inadmissible by the absence of at'Y showing of such'authoriza­
tion. "We must presume, that theoommanding officer adopted 
aprefer.red praotice and, 'designated ;the persOlmel officer; or,. 
that. the latter arrogate!l-to himself ,fi,e duties belonging to 
anotherefficer. As bebWeelltl,e'two, 'We believe the former in 
keeping' with !tn.d,the 1atter eontrary to ordinary standards 
of conduct.··· Such 'beillg- the oase, the presumption ofregu­
larit.y attends and if· petitionev seeks ito overcome the pre­
sumption he;mustintroduce-some evidence to it." 

(2) United State8 v. Moore, 8USCMA 116, 23 CMR 340 (1957). 
The presumption tht\t an _officer signing an official record has 
anthority to do so applies even though the officer concerned 
is a legal officer whoSe duties do not normally include the 
m~intenanoe of personnel records. The prosecution need not 
show' affirmatively that the officer had been delegated author­
it.y.to maintain the records at issue. 

(3) ACM 12908, LeMh, 23 CMR 732 (1956). The presumption 
~f regularity attending a morning report is destroyed by evi­
dence that the officer signing the report, who was not author. 
ized by regulations to sign such reports, did so because he had 
been directed to sign It by another officer who himself was not 
so authorized. Although a proper delegatio)1 of aJ!thority 
may be presumed until contrary evidence appears, the regn­
lations would not authorize such a delegation by one who him~ 
self had only delegated authority. 

c. Duty performed properly. 
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(1) GeneraZ • . In the absence of proof to the contrary it will be 
presumed that the individu!\l charged '''ith the duty to pre­
pare a particular record perf?rmed that duty properly iu the 
.sense that he knew, or ascertained through appropriate and 
trustworthy channels of' inforlUation, the truth of the matter 
recorded lind accuraMy recorded, such matter. This pre­
sUlUption snrviv~, for ,ad,l1lissibility purposes, a showing that 
the entry was}nade ,asubst,antialperiod of time after the 
ev~nt,or thl\t4,<\\ffer~nt entry WItS made originally and there­
l\~ter R4\\»¥ll~': ~r tliat the entry is inconslstel)t with other 
,~ntii~~5!i1QftWil1.~i>t~s., Su~hmatfersmay a~e~t the ~e~ght . 
to he gtV'en the record~t1tthey do Ilqt re':ld~~Jt-i madm!sslble. 
The problem as to whether any weight can lie given 'as a 
lUatterof law to an entry which is inconsistent with. another 

: ,~ittry lias Il&ertavoided by the expedient of always giving the 
aooWlM'the' bel'tefitidf anyslIchll'tconsistsncy .. 'lit every re­
po1'tled elISe mvolvingthis factor,' eith:er in the court, In its 



findings,.Qr the convening authority,.in his action, has treated 
the entry most favorable to the .accused as being the correct 
one. 

(2) Delayed. entries. 
(a) HnitedStates v. Ba'l'1'ett, 3USCMA 294, 296, 12 CMR 50, 

52 (1953). A navy service record showing that the accused 
broke arrest is admissible to establish both the breach of ar­
rest and the uuauthorized absence thereby initiated despite 
the fact that the entries .. were not made until 46 days after 
the occurrence of the events recorded. "While the lapse 
of time ... may have some bearing upon the weight to 
be . accorded the entry, this factor does not affect its ad­
missibility where, as here, permissible time limits were 
not el<ceeded." 

(0) United States v. Hagan, 2 USCMA 324, 325,8 CMR 124, 
125 (1953). A Marine Corps service l'I'cord is admissible 
to establish the d.ate on which an ltbsence began despite the 
fact that the entry was made 89 days thereafter and 27 
days after the absence terminated. The failure to make an 
entry within the period specified by pertinent regulations 
is not fatal. The official records rule does not require that 
the entry be made within any specified time. "This is not 
to say at all, however, that the time when a.morning report 
or service record entry is made is totally irrelevant-for, 
of course, numerous legal analogies, as well as the dictates 
of commonsense, require that it be made within a reason­
able time. In the very nature of the problem no more 
precise yardstick may be furnished. Suffice it to say that 
the time lag involved in the instant case did not exceed 
permissible liinits. We should also observe that the lapse 
of time between the happening of an event, and the execu­
tion of a record concerning it, may be considered as bearing 
in numerous ways on the credibility of the latter." 

(3) Oorreoted entries. 
(a) Un-ited States v. WUliam.'l, 1 USCMA 186, 2 CMR 92 

(1952). On 2 January 1951 a morning report entry was 
made listing the accused as missing in action on 30 N ovem­
bel' 1950; on 9 May 1951, after the accused's return to mili­
tary control, a corrected entry was made showing him 
A WOr. as of30 November 1950 .. Neither the delay in mnk­
,ing the correction nor the confi[ct .between the entries 
renders the' corrected entry inadmissible. 

(0) Unite,d States v. Wilson, ,4 USCMA ,q, 5, 15 CMR 3, 5 
(1954). On. 21 August 1951 a morning report entry listed 
the accused as transferred to a oertain, unit; 13.months httel' 
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this entry was corrected to show him as escaped from con­
finement and AWOL,effective 5 February 1951, The lapse 
or 19 months between the escape and the recording thereof 
does not show non-compliance with the requirement of the 
regulations that such an event be reported "immediately 
after ascertainment of the absence or escape." "We are 
a ware of no limitation of time governing the making of It 
corrective entry, and none has been called to our attention. 
In fact, the necessity for such a correction would seem 
properly to bring it within the popular precept 'better late 
than never.' It must not be overlooked that morning re­
ports serve numerO\IS purposes in the military services. 
They furnish significant historical information of value in 
personnel accounting Imd in related management and plan­
ning. In additi<\n, they afford data often used in connec­
tion with the adjudication of substantial claims against 
the Government and with critical determinations by the 
Veterans' Administration. Because of these varied and 
important uses, some extending into a Period long after 
the events recorded, it seems unthinkable that the Govern­
ment would not demand the correction or deletion of a 
statement determined to be erroneous-no matter when the 
original entry had been made ..•. Accordingly, we must 
reject any defense assertion that because of the time factor, 
no official duty prompted the preparation of the entries 
now before us, or that they were not made in accordance 
with regulations." 

(c) United 8tate8 7). Takafuji, 8 USCMA 623, 25 CMR 127 
(1958). A corrected morning report. entry made on 25 
January 1956 to show the accused AWOL on.5 May 1952 
is admissible. The delay or over 3% years in making the 
correction does not destroy the presumption that the entry 
is accurate but affects only its weight. 

(4) Oonflicting entries. 
(a) United States v. Phillip8, 3 USCMA 557, 562, 13 CMR 113. 

118 (1953). The accused was charged with desertion wit.h 
int.ent to shirk important service on 25 June 1952 and the 
prosecution introduced 1\ morning report showing him 
AWOL on thnt date lind another morning report showing 
that he WIIS "dropped from the rolls" on 25 July and was 
t.hen still AWOL. The defense then introduced 1\ special 
order assigning him to t.he reporting unit on 30 June. He 
was found guilty as charged and the conveningJ1;uthority 
approved only so much of the findings as showed an ab­
sencecommeneing 30.June. An Army board of review 



disapproved the findings and The Judge Advocate Gen­
eral certified the case to the Court of Military Appeals, 
which reversed the board of review and held that the 
"dropped from the rolls" entry could be used to establish 
an AWOL commencing on 25 .July. "The board of review 
cast out entirely the first entry showing absence because 
of inaccuracy and then proceeded to hold that subsequent 
ones were of no relevancy for the reason that they perpetu­
ated the error. The rationale ... seems to be that the 
entry ... was incompetent because the e.ffective date of 
the dropping entry was five days earlier than was directed 
by regulations, and therefore, the morning report was not 
made pursuant to law. Stated somewhat differently the 
opinion seems to state that an official has a duty to prepare 
an accurate report and if he fails to do so the record is 
not official. We had not understood the law to be to the 
effect that the duty depended upon accuracy and we can­
not adopt that concept. The duty to make entdes in morn­
ing reports is created and controlled hy regulations and if 
the duty is performed the document is official regardless 
of its degree of nccurae.y .... It is intended that the ac­
counting be accurate but mistakes creep in. That possi­
bility, however, does not eliminate the necessity for ac­
counting ...• While the specinl order casts doubt on the 
accuracy of the date when the absence was recorded, it 
does not reflect upon the correctness of the status shown 
therein." (i.e., in the dropped from the rolls entry of 25 
.July.) 

(b) Unite(/; State .. 'II. Anaerten, 4 USCMA 354, 15 CMR 354 
(1954). Where the prosecutiou introduced three sepa­
rate morning reports showing the accused AWOL as of 31 
May, 6 June and 9 Juue, respectively, tlie inconsistency 
affects only the weight of the entries, not their admissi­
bility, and the records together with other evidence ex­
plaining the inconsistencies is sufficient ,0 sustain a finding 
that he absented himself on 9 June .. Furthermore, the 
failure to mark the later entries as "corrected entries" is 
not fatal as it will be assumed that the later ones were in 
fact corrected entries. 

Ii. Source of information. a. Gene~a1. An official record is Bot 
rendered inadmissible merely because it is shown to have been based 
entirely upon hearsl1oY. This circnmsU}BC0 goes only to the weight to 
be accorded the evidence. How6ver,it is possible for the party op­
ponent to establish that the SOUl'ce of. the inf0l1natian was unreliable 
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Ilnd thereby effectively destroy the presumption that the entry was 
based upon trustworthy information and is accurate. 

o. llVustrative cages. 
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(1) United States 'IJ. (Joates; 2 USOMA 625, 629, 10 CMR 123, 
121 (1953). Where existing Navyi>egtirllitionsprovided that 
when an absentee returned to a. base other than that from 
which he had absented himSelf an entry would be made in 
his service record to show the "circumstances of his return," 
an entry whioh recited the following facts was admissible 
to prove two periods of AWOL and escape from confine­
ment: The accused absented himself· from Naval Base A on 
9 Jilinuary; he was apprehended in civilian clothes by civilian 
. authorities on 9 April and delivered by them to Air Force 
Base B; he was confined at B and escaped therefrom; he was 
apprehended by civilian authorities and again delivered to 
Bon 14 April; he was delivered toll Navy recruiting station 
on 16 April and then transferred to Navy Base C where the 
report was made. The fact that many of these events oc­
curred at ail Air Force Base does not destroy the presump­
tion that they were recorded accurately. "If it can be shown 
that the data reported are inaccurate, or even that the source 
of the reporting officer's information was not 'reliable,' these 
are matters for the defense to.bring forward." 

(2) United States 'IJ. Simone, 6 USCMA 146, 19 CMR 212 (1955). 
Where the controlling Army regulation required that a 
morning report showing the return of an absentee to military 
.control also show whether he surrendered or \Vas appre­
hended, an entry showing apprehension is not only admis­
sible to show that fact but also is sufficient to sustain a 
finding that the accused was apprehended. In t.he absence 
of evidence to the. contrary it may be presumed that the 
officer preparing the entryperiormed his duty properly. 

(3) United States 'IJ. McNamara, 1 USCMA 515, 23 CMR 39 
(1951). An indorsement forwarding the accused's service 
record to',fhe. Ac,ljut!l-nt .' General pursuant to regulations 
after he had !:leen dropped from the rolls on a given date 
as AWOL. is admissible to establish his status as being 
AWOL on sllch date despite the fact that the indorsement 
may 11ave been based upon a morning report entry which, 
due to it.s being unsigned, could not itself' qualify as an offi-
cial l'ecoi;d. . 

(4)Un#ed SbabelJ 'II. Anderten, 4 USCMA 854, 15 CMR 354 
(19M'). 'When the evidence indicates that certlliin morning 
'report entries were made by the personneloffioer at the inst';­
. gation of the base legal offioer and thittthe latter actually 



decided .what entries should be made, as opposed to merely 
giving legal advice as to the status of the accused, the pre· 
sumption of regularity is destroyed. The base legal officer 
is not an "appropriate .source of infol'lJlation" as to the mat­
ters to be reported in morning reports. (Per separate 
opinion of BroSlJlan, p. 363, and dissenting opinion of Quinn, 
p. 368.) 

6. Records made for purposes of prosecution. a. Ge'Mrrit. A 
record made principally with a view to prosecution, or other discipli. 
nary or legal action, as a record of, or during the course of an investi­
gation into, allegedunlawfnl or improper conduct is not admissible 
under the official record exception to the hearsay rule. However, if 
a legitimate purpose exists for recording the information concerned, 
wholly apart from any criminal investigation, this limitation does 
not apply-assnming, of course, that all other attributes of an official 
record Itre present. Thus, as is stated in paragraph 144d, MOM, 
entries in morning reports, service records and similar personnel rec­
ords as to absence without leave and escape from confinement are 
admissible because these entries are made for the legitimate purpose 
of persqnnel accounting. The fact that they may also be used as evi­
dence before a court-martial does not render them inadmissible. 

b. Illustrative cases. 
(1) United States 11. Williams, 1 USOMA 186, 2 OMR 92 (1952). 

The fact that a corrected morning report entry was made 6 
months after the original entry for the purpose of furnishing 
evidence for the prosecution does not render it inadmissible 
where the corrected entry was made in accordance with 
regulations. 

(2) United States 11. ]{'l'ause, 8 USOMA 746, 748, 25 OMR 25<'), 
252 (1958). In construing the meaning of the change to 
Al'lJly Regulations requiring that the manner of termination 
of a period of AWOL be reported, consideration will be given 
to the bac1<ground of the amendment ,which indicates quite 
plainly that it ,was made:"to enable the Al'lJly to avail itself 
of our holding in Uwited States v .. Coates . •. that an offi­
cial record entryshowini{ such circumstances was admissible 
in evidence." Furthel'lJlore, the amendment will be so con­
strued as to accomplish ,the planned result., 

(3) OM 346993, B1'o.on, 10MR 199' (1951}, pet. denied, 1 OMR 
98 (1951). Amilitary police '~'blotter"eritty is admissible 
to show that on a given date the accused returned to mi'litary 
control. However, any additional datil: probably would be 
ill!tdmissible as recorded principally with a view to 
prosecution. 
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7. Evidence of lack of entries. Parl1,grnph 143a., MCM, provides 
that where .Jaw. regulat.ion, 0" onstom requires· that a cert.ain fach 01' 

event be recorded • .proof that such a fact or .event ill not ·recorded in 
appropriate officinlrecords is,adlliissible to show thntthe fact or event 
did Mtoccur, This provision is, of course, a l@gica! extension of the 
presumption of regularity, It is presul1}ed,that the individual respon­
sible for recording such a fnctwould have done so had it occurred. 

8. Official records. of vital statistics. In the case of duly authen­
ticated foreign or domestic records reflecting events of a kind gen­
emily recorded by public officials ofc~vilized states and nations, such 
liS births, deaths. 'andmlwrill:ges, it may be presumlld that the records 
were made by persons having an official duty to ascertain and ac· 
curately record such events. 

9. Defects not waivable. A purported official record which does 
not, in fact., qualify as such, is not admissible under the official record 
rule to prove the truth of any matter recorded therein, despite the 
absence of any objection thereto at the trial. It remains inadmissible 
hearsay. Howevet" a defectil"e "official record" may qualify as a 
"business entry" if the proper foundation there·for is established. 

10. Hypothetical problems. u. Assuming illat an existing de­
partmental regulnt.ion requires t·hat after an individual has been 
AWOL for 30 days he will be reported as "dropped from the rolls 
as It deserter," would such an ent.ry be admissible to establish his status 
as being a deserter on the date thereof i 

b. In a prosecution for desertion, the prosecntion offers mornit1g 
reports showing the inception and terminat.ion of the period of 
AWOL. The defense objects to the latter ent.ry and calls the trial 
counsel as a witness. He testifies that when he examined the file 
in t.he case he noticed theabsencs of any entry showing the date of 
ret·um.and brought this discrepancy to the attention of the accused's 
personnel officer "for, appropriate action." On further examination, 
he admits that his sole purpose in so doing was to obtain evidence 
for the prosecution of the case. Is this entry admissible! 

o. An installation commander publishes a post regulation dealing 
with the local safety program. This regulation requires, inter alia, 
that n report be submitted to the Post Safety Officer of nil motor 
vehicle accidents ooctll'r\ng on the post for the express purpose of 
adopting appropriate traffic cont"olmenStlres to avoid accidents. 
Pnvsuant to this direotIve, aveport is submitted showing thnt an 
aocident in whioh the accused was involved occurred beoause the 
aoellseddrove past d "yie)dright of waY"sigu witiJ.outfirst ascertain­
ing illat the way· 'fas olellr, Is this .report admissible as an offi.oial 
record to establish (l)t.l10 fact that the accident occurred; (2) that 
it was caused' as stated i 
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d. A morning report entry showing. that the accused's absence was 
terminated by apprehension by the civilian authorities if offered in 
evidence. The defense objects and calls as a witness the officer who 
·prepared the report. He testifies that he obtained this information 
from the Mess Sergeant who told him that he had overheard some 
of the other enlisted men 9f the Company talking in the chow line 
about the incident and one of them stated that the accused had been 
"picked up by the cops downtown." Is this entry admissible to show 
Slpprehensionl 
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CHAPTER XXIII 

BUSINESS ENrRi:E8 

References. Par. 1440, a, MOM. 

1. General. Any writing or record made as a memorandum or 
record of an act or event is adm'issible as evidence of such fact or 
event if made in the regular course of business at the time of such 
fact or event or 'within a reasonable time thereafter. The fact that 
the perSon making the elitry may have lacked pllrsonal knowledge 
of the matters recorded affects only the weight of the evidence and 
not its admissibility. This exception to the hearsay rule is based upon 
practical necessity. In our modernc()mplex society and mercantile 
world such records are frequently the only evidence available as to 
many matters recorded in the books of a business or profession. 

2. Regular course of business. a. General. The mere fact that 
an entry appears in the records or books regularly kept by a certain 
business or undertaking does not qualify it as a business entry. The 
particular entry must also have heEm made in the regular course of 
business. It must be so cO/mected with the business that it can he 
said the regular operations of the business were furthered by the entry. 

O. llluatratilve ca8es. 
(1) Palmer'll. Hoffman, 318 U.S. 109, 114 (1943). A statement 

executed by the engineer of a train involved ill a grade· 
crossing collision for submission to the State Public Utility 
Commission in accordance with a longstanding custom of the 
railroad in such cases does not qualify as a business entry. 
The filing of statements of employees as to the causes of acci· 
dents has no relation to the operation of the railroad for this 
purpose. A business entry must be "a record made for the 
systematic conduct of the business as a business." 

(2) United States'll. Villasenor,6 USCMA 3, 7, 19 CMR 129, 
133 (1955.). Where a custodian of certain funds had, for 
a period of nine months, complied with informal instructions 
to the effect that any cash not deposited in the bank should be 
placed in a sealed envelope, marked to show the name of the 
fund and 'the amount of cash, and placed in a safe, such a 
notation was admissible as II business entry to establish the 
amount of money placed in the envelope. "A comparison 
of the Manual language [par,. 144c]with the appropriate 
,subsisting Federal statute discloses that, save for a short 


