CHAPTER XV
CORPUS DELICTI

Reference. Par, 140a, MCM.

1. General. Paragraph 140a¢, MCM, provides that “a court may
not consider the confession or admission of an accused as evidence
agninst him unless there is in the record other evidence, either direct
or eircumstantial, that the offense charged had probably been com-
mitted by someone.” The evidence which is required to thus corrob-
orate a confession or admission must establish the corpus delicti of
the offense concerned. The corpus delicti need only be attached by
substantial evidence. “[I]t should be remembered that we deal with
probabilities rather than proof beyond a reasonable doubt in deter-
mining whether a confession is sufficiently corroborated.” (Unifed
States v. Young, 12 USCMA 211, 214, 30 CMR 211, 214 (1961)).

2. The military rule. a. General. The foregoing provision of the
Manual has been interpreted by the Court of Military Appeals to
mean that the corpus delicti must extend to every element of the
offense as opposed to the Federal rule which requires only corrobora-
tion of the particular incriminating statements made by the accused.

b. Illustrative cases.

(1) United States v. Isenberg, 2 USCMA 349, 356, 8 CMR 149,
156 (1953). Evidence of a 10 day period of AWOL in
Korea is not sufficient to corroborate a confession of deser-
tion. The prevailing Federal rule is that the corroborating
evidence must touch upon every element of the offense. The
1928 and 1949 Manuals for Courts-Martial each provided
that the corpus delicti need not “cover every element of the
charge.” However, this qualification does not appear in the
1951 Marnual for Courts-Martial and must have been deleted
for gome purpose. “. . . evidence of a short absence without
leave does not show that the offense of desertion has prob-
ably been committed. There is a total absence of facts or
dircumstances from which an intent not to return to the
gservice may be inferred. - Before we could meet the require-
ments of the Manual and say it is probable the offense charged
has been committed, we must find some evidence to support
an inference of intent to abandon the service permanently.
‘Mere unauthorized absence of short duration without more
is not sufficient for the purpose.”
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(2)

United States v. Villasenor, 6 USCMA 3, 6,19 CMR 129, 132
(1955), The holding in Qpper v. United States, 348 U.S, 84
(1954) that corroboration need only tend to establish the
trustworthiness of the statement and disapproving the con-
trary views expressed by some circuit courts does not require
reappraisal of the milifaby rule; ag laid down in Zsenberg.
Isenberg did not hold thet the Fedeml rule is to be applled
in courts-martial but rather was based upon the specific provi-
sions of paragraph 140g, MCM. “In. compliance’ with that
prowsmn, we held that in military law a confession or ad-
miggion must be corroborated by some ev1dence, direct or
circumstantial bearing on each element of the crime alleged,
save only the identity of the perpetrator. That conclugion
we believed to be the only one permissible under the Iangua.ge
of the Manual, and we have steadfastly adhered to this view.”
(Per Latlmer, J., and Brosman, J. Quinn, C. J., in dissent

‘would apply the Fedeml rule.) In United Statea »., Smith,

18 USCMA 105, 32 CMR 105 (1962), Judges Kilday and
Ferguson jomed to reaffirm the holding in Villasenor and

" reject the present Federal rule. Quinn, C.J. , dissented.
- 3. Special rules. a. General. Specific rules pertaining to the Te-

quirement of corroboration as found in certain situations are indicated
below
b. Other confessions or admissions. Corroboration may not consist
of other confessions or admissions of the acoused except when such
statements were made prior to or during the commission of the
wrongful act alleged.
Tustrative cases,

(1)

CM 370711, Moore, 22 CMR' 409, 411 (1956). Where the
only corrobora.tlon of a confession to o 214 year desertion was
a moining report entry prepared upon the accused’s return

~ and based entirely upon information supplied by the accused

2)

at that time, there was an improper attempt to corroborate

a ¢onfession with a-confession, . “The morning report entry is
merely a pa.raphmle of the statements ma,de by the accused

_to the morning report officer, . Hence, it is in reality a docu-

ment recording the accused’s confession. As such it cannot

.corraborate . a, separate - eonfeesmn and. must_ itself - be

corroborated ”o

United States v. Tahafuga, 8 USCMA 623, 626, 25 OMR 127,
180 (1958). The Court will not, speeula.te that the sole source
of the information incorporated-in & merning report was a

- pretrial statement of the accused. -If the defense warts to

attack the morning report on this basis the record must show -

the underlying facts. “To engage in such speculation ig, in




. effect, to add to the record of trial. This we cannot do. We
must tmlce the record of trial as we find it.”

(8) United Statesw. Villasenor,8 USCMA 3,19 CMR 129 (1955)
The accused was charged with embezzlement of money from
a fund of which he was custodian. The only evidence of the
amount of the loss, other than his confession, was a notation

.made by him as custodian on the envelope in which he had
left the cash. Although the notation was an admission on
his part it could be used as o business entry to corroborate his
confession. Furthermore, since statements made during the
course of an offense can be used to convict without corrobora-
tion (see par. 5, below), such statements may certainly serve
as corroboration. “In looking to the reasons for the Manual
rule, we find that a confession or admission cannot alone
* support a conviction because it may not be trustworthy. With
truthfulness present, it is high on the scale of desirable proof.
‘But because of the pressures that may be used to extort a
statement, there is a fair risk that a person might confess to
@ crime he did not commit, The same possibility of untrust-
* worthiness undoubtedly denies the use of one confession or ad-
“migsion to support another. . . . There is no reason why book
entries which also are admissions should be treated with the-
same degree of caution ns is extended to writings which are
admissions or confessions and nothing more.” (at p. 10, 136)
“Having concluded that a statement made prior to or contem-
poraneous with the act itself, even though used as an admis-
sion, is sufficient for conviction, we are certain that such an
admission may also be used to establish the elements of the
_ ¢orpus delicti, When used to -convict, their quality must be
such as to establish the relevant evidence beyond a reasonable
doubt. Their weight when used to establish the probability
that an offense has been committed may be much less.” (At
p. 12, 138,)

o. doint oﬂ’emes. Where two or more accused are cimrged with
having jointly committed an offense “common intent” -is not an
elemiant for corpus delicti purposes,

United States v. Dolliole, 3 USCMA 101, 11 CMR 101 (1953).
Evidence that A and B were present and accompanying C and D
while the latter committed robbery and aggravated assault is sufficient
to corroborate the confesmons of the former and independent evidence
that: the crimes were committed “in pursuance of 4 common intent”

- as dlleged in the specification is not required. This allegation does not
create o separate element but is merely a method of permlttmg 2 joint
trinl




d. Multiple offensés. The same evidence may supply corroboration
for confessions to more than one offense. *The only requirement is
that the record as a whole show the probablhty tha.t each was
committed,

United States v, Stmblmg, b USCMA 581 18 CMR 155 (1955).
Evidence of an aggregate shortnge of '$2;400 in the funds of which
the accused was custodian is: sufficient to corrobiorate a confession to
two separate embezzlements of $200 and $2,200, respectlvely, offered
to show two sepurate larcenies; '

& Narcotic cases, The cor'pus dehcu for narcotics isse must be con-
nected with the accused.

United Smtesfv Mims, 8 USCMA 316 318,24 CMR 126 128 (1957).
The accused was a patient in g tubercular Ward of & service hospital.
Each bed on the ward was in a separate cubicle and B’s bed, on the
same ward, was six cubicles distant from the accused. The on]y evi-
dence to corroborate the accused’s confession to having used heroin
on the previous day was the finding of an eye dropper and two hypo-
dermic. needles in B’s bed table and some needle marks on the accused’s
arm. . A doctor testified that the latter could have resulted from
routine blood .sampling conducted by the hospital. “While the rule
states: that there must be evidence in the record that the offense
charged has probably been committed by someone, when the specifica-
tion alleges use of narcotics that someone must, of necessity, be the
accused. ‘Otherwise no corpus delicti is made out and an accused
could be convicted on his uncorroborated confession, Certainly, proof
- that one airman possessed equipment to administer narcoties would
not, standing alone, corroborate a confession by any third party that
he, too, was & user. 'We must, therefore, scan the record to determine
if there is other evidence which more closely connects the accused
with the use of heroin. . . . In summation, we have possession of con-
traband equipment by a thu-d person and hypodermic needle marks
which the record shows could have been made in the normal treat-
ment of the accused. 'We find these inadequate to show a probability
that the accused used a drug, or in the alternative that they corrobo-
rate his confession. (Per Latimer, J, Ferguson, J. concurred “in
the result” and Quinn, C. J., dissented.)

Note. In Usitoed. States v. Rhodes, 11 USCMA 733, 20 CMR .551 (1960), the
Court refured to extend the Mimae case to require proof of identity of the aceused
a8 a conmpirator under g conspiracy charge. The following language from the
umanimous opinton written by Quinn, C. 7J,, Indicates that the "Mims opinion
will ‘be limited strictiy to its unlque facts, . “We there [in ‘Mims] held that evi-
dence of possession’ of ngreotie nstrnments by one person does not provide the
required indépendent evidence of wge of narcoties by ‘dnother to support the
pretrial admission of use by the latter.” (At p. 788, 554.)
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4, Examples of corpus delictl. a. Larceny.

United States v. Evans, 1 USCMA 217,219, 2 CMR 113, 116 (1952)
“Here there is no- specific procf that cigarettes of quantity allqged
to be stolen were missing from the Army warehouse, There is, how-
ever, the evidence from which the necessary inferences may be drawn,
The circumstances of the employment of the soldiers in a position
where they had access to great quantities of cigarettes thus furnishing
opportunity to perpetrate the offense charged; their furtive removal
of the boxes from the warehouse; their concealment of the bozes in
a Japanese house, and their conversation concerning a black market
operation prior to the offense, prowde a chain of evidence that leaves
little doubt as to the criminnl scheme in which petltloner wag engaged.
That this evidence is mostly circunstantial is not material. The
corpus delicti may, and often must, be proved by circumstantial evi-
dence and reasonable inferences wluch may be drawn therefrom i

b. Premeditated murder.

United States v. Goodman, 1 USCMA 170,2 CMR 76 (1952). Evi-
dence that the deceased was found with a bullet hole in the back of
his head in an ares in Ilorea where there was no armed conflict or
guerrilla actw{ty is sufficient to corroborate a confesslon to premedi-
tated murder in accordance with the MCM provision that evidence
of death under circumstances indicating a probable unlawful killing
is a sufficient corpus delicti for hornicide. :

¢, Forgery.

(1) United States v, Manuel, 3 USCMA 739 14 CMR 1657 (1954)

. Evidence that at the time of cashing the allegedly forged
money order the accused asserted that the endorsement there-
on had been made by the pryee (another soldier) together
with the fact that a comparison of such endorsement with
o specimeén of the accused’s handwriting 1qd1cated the proba-
bility that the same person made both . Wmtlngs is’ suﬂiclent

. “tocorroborate a confession to forgery.
" (2) United States v. McFerrin, 11 USCMA 31, 35, 28 CMR 255,

259 (1959). In order to corroborate hn accused’s confession-

that he forged his wife’s nume to an allotment check the Giov-
ernment must “show the probability that the iécused did Tiot
have ‘the authonty to sign hlS wife’s namé on the instturment
‘in question.” -
d. Recetving stolen property. ‘ S
United States v. Petly, 3 USCMA 87,11 CMR 87 (1938). - Evidence
that the stolen outhoard motor was delwered to: the accused after a
secretive converdition with the pnor possessor end that' two-other
stolen outboard motors were found if his possession is sufficient to
establish the probability that the accused was aware of the nn.ture of
the property when he took possession of it,
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¢. Use of narcotics. _

United States v, Payne, 6 USCMA 225 19 CMR 51 (1955) The
testimony of the toxzicologist who conducted an analysis of the
accused’s urine that his tests demonstrated a probability that it con-
tained morphine is sufficient to corroborate the accused’s confession,
despite the fact that the expert was unu.ble to state with assuranco
that the urine did conta.m the drug..

f. Burglary.

(1) United States v, Moma,ﬁ USCM_A 108, 19 CMR 234 (1950)
Evidence of an unauthorized entry 1nto nurses quarters at
night is sufficient to corroborate s confession of burglary
‘with intent to steal gince the intent may be inferred from

. the e¢ircumstances..

 (2) United States v. Parker, 6 USCMA 274,19 CMR 400 (1955).
Evidence of an unauthorlzed entry into a dwelling place
at night is sufficient to corroborate a confession of burglary
-despite the fact that after entering the accused attempted

- to commit a sexual offense upon a female resident .of the
dwellmg The existence of a sexual intent after the entry
is not inconsistent with his having earlier liad the requisite
larcenous intent,

g. Attempted robbery.

United States v. Spencer, 9 USCMA 341, 342, 26 CMR 121, 122
(1958). The following evidence is suﬂiclent to estabhsh ‘the corpus
delicti of attempted robbery. . About July 1 the accused saw the victim
counting some money and requested and was denied. a loan. On the
night of July.7 the victim, a night fireman, was struck on the head
with .0 blunt object by an unidentified assailant; the vietim was
stunned by the blow but ma.naged to run away before his assailant
could. take .ony further action. “Outside the confession, four facts
are ghown lying in wait, an assault in a darkened boiler room, the

need for money a week prior to the assault, and knowledge that the:

victim possessed the same. In addition, there is the circumstance that
no other motive is remotely suggested. From thess facts and cir-
cumstances, was. it reasonable to infer that the nccused intended to
assault.and rob his victim? We answer in the afirmative for it is
perfectly proper to establish the corpus delicti by, eircumstantial evi-
dence , . . it is not unreasonable to 1nfer that a larcenous intent was
present.”

Ju Desgrtion, . . -

United,. States v Bonds, 6f USCMA 231 235 19 CMR 357, 361
(1968). -In.a desertion cage,. the: mmbora.tmn of. the intent to remain
absent.. permanently .can conqwt of -¢ireumstantial . evidence from
which. the. probable existence of., such Antent reasonably may be .in-
ferred, “Certainly when en enlisted: man whose duty station is located
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some 500 odd miles from where he is seen, is observed with regularity
for a long period of time, dressed in civilian clothes . . . and accept-
ing civilian employment, there is a probability that he has abandoned
the service. From the entire evidential structure, aside from the
confession, it appears probable to us that the abandonment occurred
when he wag first observed: to have reverted to civilian traits. . .
The accused lived, worked, and acted as though his military career
had been forsaken for all time, and he was returned to the service
involuntarily.” :

1, Lewd and lascivious acts,

United States v, Fioco, 10 USCMA 198, 27 CMR 272 (1989). The
following evidence is sufficient corroboration of a confession to having
committed lewd acts upon a six year old girl. The accused and three
other marines were guests in the victim’s home; the accused took a
glass of water to the victim in her bedroom, returned to the living
room and announced that he would tell the child a “bedtime story;”
the child’s motlier noticed that the bedroom door was closed and found
it blocked by a toy; the accused was standing by the bed, his fly was
open and he was going through the “motions of putting back his
penis,”

§. Conspiracy. '

United States v, Rhodes, 11 USCMA 735, 739, 20 CMR 551, 555,
(1960). Ihdependent evidence of the accused’s connection with a
particular conSplracy is not required to corroborate his confession
to being involved in it. - “A number of Federal cabes clearly indicate
the general rule, that independent proof of the identity of the perpe-
trator is not required, applies to a conspiracy prosecution. . .. We
are not persuaded that it is either necessary or appropriate to carve
out & special rule, requiring independent evidence of identity of a
conspirator, a8 & ‘predicate for the admission of a pretrial confessmn
by him of his participation in the conspiracy,”

5. Exceptlons to the corpus delicti rule. a. General. The rule
requiring corroboration of a confession or admission of an accused
does not apply to statements made by an, accused before the court
durmg his trial nor does it apply to statements made prior to or in-
pursuance of the wrongful act concerned.

b. IMlustrative cases.

(1) Warszower . United States, 812 U.S. 342, 347 (1941). In
a passport fraud prosecution, evidence of statements made
by the defendant prier to the alleged fraudulent misrepre-
sentation and inconsistent therewith are admissible- without
corroboration to show the falsity of the lafer statements,
“The rule-requiring corroboration of confessions proteote the
administration. of the eriminal law ageinst errer in convie-
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tions based upon untrue confessions alone. - Where the con-
sistent statement. wags made prior to the erime the danger does
not exist. Therefore we are-of the view that such admis-
sions do not need to be corroborated. - They contain none of
the inherent weaknesses of confessions or admissions after
the fact.” S S
- (2) United States v. Villasenar, 8 USCMA 3, 12, 19 CMR 199,
188 (1985), “We have stated previously that, as a basic
premise, no man can be eonvicted upon evidence that he has
twice admitted an offense, and therefore other corroboration
is necessary; but the departure from that concept by both
the Manual and the Federal courts is bottomed upon a sound
logical basis. As we understand the basis, it is simply this:
If an-acoused subsequent to the time of the commission of an
- offense, makes an admission which is later used against him
to establish criminality, there is danger that an agency of
prosecution, the maliciousness of an enemy, or the aberration
or weakness of the accused under the strain of suspicion led
him to make the statement regardless of its truth or falsity.
However, when the admissions were made before or contem-
poraneously with the offense, those forces coul® aot have
influenced the acknowledgment as at that time no erime was
known or suspected by anyone but the accused,”

6. Procedural aspects. a. Provisional admission. As s general
tulé, the prosecution must establish the corpus delicti before it.offers
the accused’s statements. However, the lnw officer may, in his sound
diseretion, admit the statement provisionally subject to a later show-
ing of sufficient corroboration. If the prosecution fails to establish
the corroboration, the statement must be stricken and disregarded and
4 conviction cannot be sustained.  If there is insuffieient evidence to
show the probability that the offense was committed, a fortiori, there
will be insufficient evidence to sustain a findinig of guilty after the
confession has been stricken, However, 8 conviction may be sus-
tained despite the erroneous admission of an uncorroborated state-
ment. if the defense thereafter puts in evidence which supplies the

missing elements in the prosecution’s case. _ :

1lustrative case. . '

CM 400544, Abner, 27 CMR 805, 809 (1958). Despite the failure
of the prosecution to establish the probable illegality of a shortage in
the funds of which the accused wag custodian, the law officer admit-
ted evidence of his admission to having wrongfully taken a certain
amount for use.in gambling, The accused.then took the stand and
testified to substantially- the same matters emhraced by his pretrial
admjgsion, - The law officer’s erroneous . ruling .was cured by the
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accused’s testimony. “The error . . . did not so prejudice the case as

to ‘force’ accused to take the stand in order to explain the circum-

stances or to minimize the adverse effect of the inadmissible evidence.”

b, Functions of law officer and court. The Manual is silent as to

whether the existence of the corpus delicti is a matter to be finally

decided by the law officer or must be resmbmitted to the court under

appropriate instructions. The Court of Military Appeals has not as

yet ruled on this matter but there has been-some expression of opinion

thereon by way of ebiter dicta. In Mallett, infre, an Army Board

of Review has taken a stand which is-supported by a well-reasoned
opinion. _

(1) United. States v. Manuel, 3 USCMA 739, 745, 14 CMR 157,

163 (1954). “We have not been conscious, I believe, of any

necessity of any overt recognition of the presence of this

evidence [corpus .delicti] on the part of the court-

martial, . . . Indeed, so far as verbalization and judicial

- conduct are concerned, it might appear that, under the law of

this Court at least, the idea of corpus delicti is one which

addresses itself solely to the judge and not the jury—to the

‘law digpenser rather than to the fact finder.” ' (Separate

opinion of Brosman, J.)

(2) United States v. Landrum, 4 USCMA 707, 712, 16 CMR 281,

286 (1954). On appeal the accused contended that the law

officer erred, inter alia, in refusing to charge the court that it

could not consider the confession unless it first found sufficient

corroboration thereof. “A number of state courts have held.

that, when the evidence of the corput delicti is not substan-

tial, the trial judge must instruct the jury that it must find

probability of the commission of the offense before it can

consider the nceused’s pretrial statements, . . . This principle

also is regarded with favor in the Federal courts. ... . To

the extent that it is consistent with military law and neces-

sity, this Court has followed Federal civilion precedents. . , .

We have considered the general requitement of corroboration

in a number of cases. Although we have never directly ruled

upon the necessity for a cautionary instruction on the sub-

ject, it hias been suggested that our cases point to the con-

clusion that the ‘iden of corpus dekicti is one which addresses

- itself solely to-the judge and not the jury. ... Hewever,

- we need not decide whether the Federal courts have gctually

adopted the instructional requirement with such directness

a3 to ‘make their decisions persuasive precedents.” Neither

need we decide whether the military rule is, or should be,

different from the civilian, Because of other deficiencies in
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1

the instructions, it is urinecessary to dec1de theee questzons in
this case.” (Per Quinn, CJ.)

(3) OM 393047, Mailett, 22" CMR br2; 'brdi- (1956) “We are
mindful that where there i§"tio E\ib@iantial ‘question of fact
regardmg the evidence corﬁlii‘iéﬁ’l‘é' thie - ‘corpits delicti, which
evidence is ¢leaf, unc’ontrovér’ﬂéd"uh*lmpeached and- not im-
probable, the’ questlon of fﬂe gifficiency bf the corroboration
of a confession is a_questidh’df law for determination by the
law officer. . [Ci‘tmg Manuel and Landrum, supre.]
waeVer', in the mstant case, although there had been some
evidence in corroboration of the accused’s complicity in this

* “incident in‘the testitiony of one of the Korean participants,
the testimony of this Koréan witness had been impéached by
- avidence of prior in¢onsistent statements, and had been con-
tradicted in the testimony of another Korean participant.

- We'think that where the evidence in corroboration of an ac-
cused’s confession is: ambiguous, impeached or contradicted,
the court should be instructed that, in order to And the
accused guilty, they must find it worthy of belief. Accord-

" ingly, we conclude that the evidence in this cese required an
instruction upon corroboration, and that the refusal of the
request: of trial defense counsel therefor constituted error,”

7. Hypothetical problem. - a. In a prosecution for possessing mari-
huana, the trial counsel established that at the time the accused de-
livered a package to another soldier, the accused said, “Here is the
marihtiana.” This is the only evidence, apart from the accused’s
written confession, tending to show the nature of the substance in the
package. The defense objects to the receipt of the written confession
on'the ground that there is insufficient corroboration since an admis-
sion of the accused cannot be used to cor robornt,e his confession. How
should the law officer rule? :

b. The accused is charged with conspiring with B and 'C to commit
larceny, In orderto corroborate thé accused’s confession the prosecu-
tion estiblished the preparatioris made by the accused and the overt act
alleged, " The defense ¢ontends that the Gonfession is inndmissible
without some independent-evidence of the combination of the accused
with B end G,» amd ﬁheir comfhon intent Hew- sh-ould- the l‘aw officer
rue? ' .- e B ; : ’

0. The ev1dence este,bhsh'[ng the corpuis de11ct1 is. somewhat conflict-

1ng and the defénse ‘has presentéd: some contrary evidence therein.
The defensé counsel requests an instruetisn’ that i riember may not
véte for a finding of guilty-unless he is convintsd beyond a reasonable
doubt that the confession has been corrobbrated How should the
liwofficer ingtrueed: =« - 0 o
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d. In order to corroborate a confession to sodomy upan. a. young
child the Pprosecution offers as a “spontaneous exclamation” evidence
that the child shortly after the alleged incident, had “blurted out” to
his mother a statement tg the eﬁlect thet the a.ccused had done the-act
alleged. Under the riles® perﬁhmlng‘to “5pontaneous exclam&tmns”
mdependqnt vldence of the startling event. which ,proyokq@ the ex-
‘clamation is requlred Cu.n the_apcuaed’s confessmn ba'used to eitab-
hsh the stu.rthng eVentQ s
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CI-IAPTER XVI

ACTS AND STATEMENTS OF CONSPIRATORS
| AND ACCOMPLICES

References. Pars. 1400, 160, MCM.

1. General. ‘The statement of someone other than the accused when
offered for the truth of the matters stated therein is, of course, hear-
say and inadmissible unless one of the recognized exceptions to the
hearsay rule is applicable, The confession and adinission exception
does not authorize the use of a statement of someone other than the
acoused. However, in the case of certain. acts and statements of cer-
tain persons, as in-the case of statements of an accused, the latter will
not be heard to claim that he has been denied the right to cross-examine
the persons making the statements. When the accused joins in crim-
inal activities with other persons he is deemed to have created a type
of agency relationship with them sufficient to authorize them to speak
and act on his behalf in furtherance of the joint enterprise. There-
fore; statements made by such other persons during the existence of
the common purpose and in furtherance of it are treated, for the pur-
pose of the hearsay rule, as though they had been made by the accused
himgelf. This extension of the confession and admission exception
to the hearsay rule applies to both fellow conspirators and accomplices
of the accused and a sufficient foundation for the application of the
rule is laid by showing the existence of the unlawful joint enterprise
and that the proffered statement was made during its existence and
in furtherance of it. It is not necessary that the specifications at issue
allege a conspirator or accomplice relationship between the declarant
and the accused.

2, Determination of admissibility. a. Generel. Whether a par-
ticular statement was made during the existence and in pursuance of
% conspiracy or joint purpose is & question of fact to be ‘decided in
light of all the surrounding circumstances.

b, Ilustrative oases.

(1) United States v. Borner, 3 USCMA 308, 12 CMR 62 (1953)
Where A, B, and C have been nuested on suspicion of
murder, evidence of the conduct of A in thereafter attempt-
ing to bribe an investigator to help A in any way possible is
not admissible against B and C.

(2) United States v. T'aylor, 6 USCMA 289, 293, 20 CMR 5, 9
(1955). Where the accused, a Provost Marshal was charged
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with the lerceny of a ring which he had-ariginally acquired
as evidence and which he had given to Sergedmb:S; one of
his investigators, evidence that Sergeant S had attemptedito.
bribe the real owner of the ring to tell the investigators that
Sergeant S had purchased the ring was admissible agninst
the accused, Although, for this purpose, it cannot be said
that every conspiracy has a secondary purpose of conceal-
ment of the crime, if it appears that a specific attempted
concealment was in fact in furtherance of the conspiracy,
evidence of such an attempt is admissible against all co-
conspirators, “Federal authorities are legion which hold
that statements made by a conspirator, once the common
enterprise has reached its end, are inadmissible against co-
congpirators. . . . However, not infrequently the commission
of a criminal offense is followed immediately by an active
attempt to.conceal it. Thus, a rule has arisen to the effect
that the declarations of a conspirator are admissible against
a co-conspirator not only when they are made during the
perpetration of the offense; but also when expressed during
the course of a subsequent attempt to conceal the crime and
relating to it. ... It is thus apparent that evidence—
wholly independent of the statements made by Santini to
third persons—fully established the existence of a plan con-
ceived by the accused and the Sergeant to retain control of
the ring and to silence all ¢laims of prior owners, In such
a setting the extrajudicial declarations—made by Santini in
pursuance of the common intent to conceal the larceny—
were admissible in evidence against the accused.” :

3. Effect of withdrawal from the conspiracy. Once an accused
has effectively withdrawn from the conspiracy and thereby disassoci-
ated himseif from the further activities of his former partners in
crime, their subsequent actions and stn.tements are no longer imputable
to him,

Hllustrative case. _

- United States v. Miasel, 8 USCMA 374, 378, 24 CMR 184, 188 (1957).
A group of stockade prisoners, including the accused, were involved
in the alleged forcible commission of anal sodomy upon another pris-

~oner-in the barracks. The accused, charged with assault with intent
to commit sodomy, denied having the intent at issue. The prosecution
established that following the barracks incident, three of the group,
not including the accused, took the victim to another building where
each of them committed anal sodomy upon him, The board of review
held this evidence to be inadmissible and was upheld by the Court of
‘Military Appeals, “In order to permit the evidence concerning the in-
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cident which oeccurred after the group departed-the barracks to be ad-
missible against the accused, it must be showhthat he had continued to
associate himself and be connected:witly the cemimon-enterprise or ven-
ture. For once a joint enterprise has ended;:gither as a result of ac-
complishment of the objective, abandonmept; or withdrawal of any of
the members of the gmup,.subsequenhmcts or declarations can affect
only the actor or declarant. . Pwrtlctpnblon in .a-criminal conspn'—
acy may be shown by ctmumstqntlal as well as direct evidence. . . .
Likewise, a withdrawal fiiom a ¢brispirscy may beshown by any evi-
dence indicating .conduct fwholly: inconsistent. with the theory of con-
tinuing -adherence.’ .. . ..Here; however, the board found that the
accused had fully terminated:his participation in the group’s conduct
before a portionof the group had left the barracks with the victim,
after which the various acts of sodomy were committed. The failure
of the accused to accompany the group when they left the barracks is
indicative of an affirmative act on his part to effect n withdrawal, and
constitutes conduct wholly inconsistent with the theory of continuing
adherence.  The ev1dence of record amply supports the board’s finding
1in this matter.”

4. Functions of law oﬂlcer and court. Whether or not a state-
ment of an accomplice or conspirator is admissible under the subject
exception to the hearsay rule is a matter for the determination of the
law officer. However, in-the event a conspiracy is charged it would
be necessary for the law officer to instruct the court that it must dis-
regard his preliminary determination made in connectlon with the ad-
-missibility of the evidence,

5. Imstructions. Paragraph 1405, MCM, provides that if, in a
common or joint trial, the confession or admission of one accused is re-
ceived in evidence against him alone, the law officer should instruct
the court not to consider it with respect to any other accused.

Tlustrative cases.

. CM 351645, Morris, 4 CMR 300 (1952). At the joint trial of
three accused for unlawful use of an Army truck, when the evidence
of the guilt of B and C was weak, it was prejudicial error for the law
officer to fail to'instruct the court that it could consider A’s pretrml
statement, which inculpated B and C, only against A.

b, United States v, Borner, 8 USCMA"806, 811, 12 CMR 62, 67
(1983). Inajoint trial for mupder it was not error, under the circum-
stances, for the law officer tofall toispecifically iniforti:the-court to con-

gider evidence of an attempted bribery by A ofan’ investlgntor against
A only and .not against B and C. #Unquestionably,s¢hen évidence of
admissions is received.at a joint trinly limiting: insbructions should be
given by the law officer.. In the instant oass, the:law: officer explivitly
instructed the court to this effect on five:oecosions avhen the pretrial

a2




statements of each of the accused were received. The last such instrue-
tion was given immediately prior to the receipt of this evidence.. The
court members therefore were well aware of the law relating to ad-
missions and of their responsibility under the circumstances. We can-
not assume that they disregarded their 1nstruct10ns when considering
the effect of this admission.”

6. Hypothetical problems. «. At the trial of A.for receiving stolen
goods, the prosecution offers evidence that B, the person who
gave the goods to A, has been convicted, upon a plea of gullty, of lar-
ceny of these goods, Isthisevidence admlssuble ¢

b. At the trial of A for larceny of money from & post exchange, the’
prosecution shows that B and C actually took the money and then
offers evidence of the.following matters: on the night dfter the larceny
while' B and C were in-a booth in & tavern, B took some money from
his pocket, divided it into three piles-and gave one to C saying, “T’ll:
give A his share of this PX dough when he comes in.”; C replied, “He
sure earned it. 'We never could have pulled it off if he hadn’t given ug
that key. I'm sure glad he picked us for the job.” Shortly thereafter,
A came in, sat down at the booth and:when B pushed one of the piles
of money over to him, pocketed it. “When the defense objects, the trial
counsel states that he is offering this evidence only t6 show the exist-
ence of & common enterprise between the three men. Isthis evidence
admissible? Assuming that thelaw officer admits it,trial counsel then-
moves that it be accepted for the truth of the matters stated therem
How should the law officer rule ¢ .



CHAPTER XVII

STATEMENTS MADE THROUGH
INTERPRETERS

References, Pars, 50, 141, BICAL,

1. General. Any witness may, of course, testify asto any .competent
statement made by .anyone which he has personally heard. However,.
an additional factor is introduced when the statement wns made in a
language which- the witness did not understand and a third party
transiated the stntement into a language understandable by the wit-
ness. Let us consider the following situation. F, n French national,
made a statement in the presence of W, an American, under such cir-
cumstances that F's statement is admissible as non-hearsay or as an
exception to the hearsay rule. The statement was made in French,
and. was not uuderstood by W but a third party, I, who was also
present and who apparently understood French told W what F had
said. Under these circumstances the only matter as to which W has
first hand knowledge is that F snid “something” in a foreign tongue.
W cannot testify to what that “something” was unless some exception
to the hearsay rule permits W to testify to what [ told him F had
snid. The fact that the particular statement made by F is admissible
.does not remove the need that it be proved by competent evidence,

2. Extra-judicial statements. «. General. In the preceding chap-
ter we discussed the hearsay exception which permits the use against
the nccused of statements made under certain circumstances by his
co-conspirators or accomplices. This exception is based upon the
agency relationship with the declarants which the accused volun-
tarily assumes. A similar rationale applies to statements made
through an interpreter by the accused or his co-conspirator when the
interpreter has been voluntarily selected to act as such by the speaker.
In this situation the statement, if otherwise admissible, can be proved
by evidence of the interpreter's translation and the accused will not
be heard to.complain of being deprived of the opportunity to cross-
examine his own “agent,” the interpreter, as to the accuracy of the
translation. This exception, however, does not permit & witness to
testify to the translation ef an oral statement unless he personally
heard both the original statement and the translation. It would not
permit him, for example, to testify that he met the interpreter and the
interpreter told him that the declarant had earlier made a certain
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statement to a.third party, A written statement made through an
interpreter would be admissible upon a showing by competent evi-
dence that the declarant had acknowledged it or otherwise adopted
or accepted it as being an accurate translation.

The agency rationale discussed above also permits either party to
prove a pre-trial statement made by a witness through an interpreter
by evidence of the interpreter’s translation when the witness had vol-
untarily selected the interpreter through whom he spoke and the
statement is being offered solely for the purpose of lmpeachmg the
credibility of the witness and not on the question of the guilt or inno-
cence of the accused.

b. Agent-interpreter. If the declarant had the opportunity to re-
ject the services of the interpreter or in any manner assented to his
acting as an interpreter or to the accuracy. of the translation, the
interpreter will be deemed to have acted as the agent of the dec]arant

Tllustrative case.

United States v, Day, 2 USCMA 416, 426, 9 CMR 486, 56 (1953).
After an unsuccessful attempt to force his attentions upon a Iorean
woman, the accused departed and subsequently returned carrying a
gun and accompanied by a Korean who spoke English. Through the
interpreter, the accused demanded that the woman go into another
room with him, “A better case for application of the rule than the
one on hand would be difficult to conceive. 'The accused was under
no compulsion to choose the person he did to act as his interpreter.
The selection was made by the accused and perhaps the intérpreter
wag an unwilling agent. He certainly could not be charged against
the vietim. The accused stood over him with a gun, and it is unlikely
that ‘the interpreter would carry on any conversation except that
directed by the accused. The ever-present threat of & gun assures
veracity of the translation.”

3. Testimony. a. General. A witness who is unable to understand
OT express himself in the English language may testify through an
interpreter. In such a case the interpreter must be sworn and in
many respects is considered to be himself a witness. As such he is
subject to impeachment like any other witness. '

Illustrative case.

United States v. Rayas, 8 USCMA 479, 482, 20 CMR 195, 198
(1955). A concession by defense counsel of the gualifications of a
Japanese interpreter does not deprive the defense of the right to
attack the accuracy of any particular translation and the law officer
abused his discretion in refusing to allow the defense to use another
interpreter to challenge the accuracy of the translations as they
ooccurred-and to testify that they were incorrect. “Essentially, an inter-
preter is a witness, and one whose conduct must be subjected to the
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most careful scrutiny. . . . The accurscy, pf his translation of testi-
monial questions and answers is in the nature of » question of fact, for
the jury and may, therefore, be the pubject, of imppachment, . . .

The right to challenge translative aconracy, may be;exercised either
through cross-examination.of-the. interpreter, .or by means of calling
other witnesses to-test the interpretisiion. +.. ... Not only may the gen-
ersl incompetence of an interpreter; be shown- but there appears also
to be a right “to impeach the correctness of his rendition ot testimony
in particular cages.’.. . In.order to protect the accused’s. right to
a fair and impartial testimonial interpretation civilian courts have
frequently permitted accused persons to rely on counter-interpreters
sitting during the trial as advisors.”

b.. Former testimony.. . As will be seen in chapter XXIX there is
an exception to the hearsay rule which permits the use, under certain
conditiohs, of testimony given by witnesses at a former trial when
such witnesses are unavailable. In the case of such testimony given
through an interpreter, it is necessary that both the witness and the
interpreter be unavailable since, for this purpose, the interpreter is
also deemed to be o witness. If the witness is available, he must be
called. If he is not available, but the interpreter is, the latter must
be called. In such a case he could, if necessary, use the record of the
former testimony to refresh his memory or as past recollection re-
corded provided that a proper foundation, for using these procedures
was laid, _ o o

4. Hypothetical problems. a. A is charged with larceny of a car
from V, a German, national. V testifies as follows: A entered his
house accompanied by I, also & German national, spoke certain words
to I in English, a language which V does not understand, and I then
told V, in German, “This soldier wants to know if that’s your.car
out in front.” There was a noise in the street and A dashed out of
‘the house. A then-called to I from the street and I loft the house.
Shortly. thereafter I reentered the house and said that A wanted the
‘keys: to- the car. V then gave the keys to I. The prosecution has
established that prior to the above events A ‘had approached I in a

“tavern and had hired him. to act.as his interpreter-on that night as A
wag desirous of renting o private car. Is V's testimony admissible
over tho defense objection that it is he rayt '

b At & pelienring, the’ prosecution establishes the death of o wit-
ness who, festified through an intevpreter ifthe original trial of the

acoused. - This interp;gt@;ﬁ_zthexfi;;i;gsb_iﬁég;thq‘t;, he is unable to recall the
testimony. of the decensed, that.the record.of such testimony does not
refrosh his memory, and that it does not represent a. record of his
past; recolleetion, Is there any way in;wh:ibh}ﬂ;e) trial counsel can
-introduee the former teatimony intoevidence?, . ...y, .




0. In a rape case, a Japanese national testifies that he was present
in 2 Tokyo bar three days after the alleged rape when-the accused was
present and that the victim, a Japanese woman entered, saw -the
accused, and - said to him in Jepanese, “Why did you rape me®”
The accused did not regly ‘bit turned and nirriedly Teft the bar, Is
this testimony-admissible over an ?bje(;t-i(_n_],tl-m_t it is hearsay ¢
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CHAPTER XVIII
DYING DECLARATIONS

Reference.  Par. 142¢, MCM.

1. General. In trials for homicide the dying declaration of the
alleged vietim concerning the circumstances leading to his dying
condition including the identity of the person who caused such con-
dition is admissible, as an exception to the hearsay rule, to prove
the truth of the matters declared. The solemnity of the-occasion
is deemed a sufficient guarantee of truthfulness and the accuracy of
the matters stated can be evaluated in the light.of the known circum-
stances surrounding the declaration. As is the case with many of
the exceptions to the hearsay rule, this one exists to make available
important evidence which, because of the very nature of the situation,
might otherwise be unavailable. A dying declaration is admissible
for or against the accused. '

2. State of mind of declarant. «. Gi¢energl. The declaration must
have been made while the victim was aware of his impending death
but death need not follow immediately thereafter, A temporary
recovery will not render the declaration inadmissible if the declarant
had no hope of such recovery when it was made. The fact that the
victim believed his death to be imminent may be shown by his own
statement or otherwise.

b. Illustrative cases

(1) CM 343576, Clark, 12 BR-JC 1 (1950). When. the victim
of a robbery who had been wounded severely by repeated
knife thrusts and left on the street crawled into a nearby
vacant house and while there all alone wrote o statement
about the stabbing, the circumstances indieated his belief
that he was dying. Furthermore, his oral declaration made
seven hours later in a hospital was also admissible despite
the absence of any specific statement by lum that he believed
his death to be imminent.

(2) Shepard v. United States, 200 U.S, 96, 99 (1933).
accusation by the deceased, the allegedly pmsoned wife of the
defendant, could not qualify as a dying declaration becauge
of the lack of a showing that she believed herself to be dying.
“To make out a dying declaration the declarant must have
spoleen withgut hope of recovery and in the shadow of im-
pending death. The record furnishes no proof of that in-
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dispendable condition. . . . Her illness began on May 20,
She was found in a state of collapse, delirious, in pain, the
pupils of her eyes dilated, and the retina suﬁ'used with blood.

The conversation with the nurse occurred two days later
At that time her mind had cleared up, and her speech was
rational and.orderly. There was as yet no thought by any
of the physicians that she ‘was dangerously ill, still less that

her case was hopeless. To all seeming she had greatly im-
proved, and was moving forward to recovery., There had
been no diagnosis of poison as the cause of her distress.

Not till about a week afterwards was there a relapse. . . .
Nothing- in the condition of the patient on May 22 gives
fair support to the conclusion that hope had been lost. She
may have thought she wag going to die and have said so to
her nurse, but this was consistent with hope, which could
not have been put aside without more to quench it. - Indeed,
a fortnight later she said to one of her physicians, though
her condition was then grave, “You will get me well, won’t
you? Fear or even belief that {llness will end in death will
not avail of itself to make a dying declaration. . There must
be a ‘settled hopeless expectation? . .« that death is near
at hand, and what is said must have been spoken in the
hush of its impending presence, . . . Despair of recovery
may, indeed, be gathered from the elrcumstances if the facts
support the inference. . . . There is no unyielding ritual of
words to be spoken by the dying. Despair may even be.
“gathered though the perlod of survival outruns the bounds-
of expectation. . . . What is decisive is the stafe of mind.

Even s0, the state of mind must be exhibited in the evidence,
and not left to conjecture.. The patient must have spoken
with the consciousness of o swift and certain doom. What
was said by this patient was not speken in that mood. There
wag no warning to her in the’ circmhétzimes that her words
would boe repeated and accepted ag these of a dying wife,
charging murder to her husband, and charging it dehbemtely
and solemnly as a fact within her knowledge. . . . She did
not speak as one dying, announcing to the survivor a defini-
tive conviction, a legacy of knowledge on which the world
might act when she had gone.”

3. Competency of declaration. a. Géneral. Tho declaration must
be one which the declarant could have made from the. witness stand
if he had survived. This requires both. that the declarant have been
competent as a witness and that the substance of the declaration would
have been admissible. For this latter reason, a: purported dying -
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decleration which expresses'a mere opinion;“ds ‘opposed to factusl
knowledge, is inadmissible, SR EHELIFT P
b Lllustrative cases. - oo el T -

(1) Brown v. United States; 152 TRd;: 188 (1045). A “dying
declarntion” by a fourt'yenribldteliild*wotld not be admissible
because of the lack ';Qgﬁ’gﬁgﬁ'iﬁppféh‘éif?df}-fthq-d’ecl:imnt as n
witness. C ety LA

- Shepard voUntred Stiines; 90 U896, 101 (1933). ‘A dying
declrration snch as*X-pbisoned me” may or may not be ad-
- misgible, dependfhig irpon:whetlier it is nn expression of knowl-
-edge or surmigs; #Homicfde may not be imputéd to a de-
. fendant oni¥he basis-6f'mere suspicions, though they are the
-+ suspiciohs: of the dying. To let the declaration in the infer-
+ence must *bel permissible that there was knowledge or the
“opportinity i for knoivledge as to the acts that are declpred.
* . .+ Theform is not decisive, though it be that of a conclu-
sion; s statement of the result with the antecedent steps
~omitted. . . . “He murdered me,” does not cease to'be com-
petent as a dyihg declaration because in the statement of the
2et there is also an appraisel of the crime. . . . One does not
hold the dying to the observance of all the niceties 6f speech
to which conformity is extractéd from a witness on the stand.
What is decisive is sometliing deeper and more fundamental
than any’ difference of form. The declaration is kept out if
the setting of the ‘occasion satisfies the judge, or in reason
ought to satisfy him, that the speaker is giving expression
to suspicion or conjecture, and'nol to known facts. The Qiffis
culty is not so much in respect of the governing principle as

* :“in its application to varying and equivocal conditions.”
(8) CM 313684; Dawis, 63 BR 215(1947).: When the dying vic-
 tim of w stabbing was asked why he wus assaulted by the
aceused: and-he replied that the nccused wanted to rob him,
_this:portion of the. dying declaration: was: inadmissible be-
cause; the other evidence in-the cage indicated that this latter

- statement. was nothing but- sheer gpeculation on the part of

o Jthe victim.‘ o B . T T LU S

- (4) .. United States v. De Oanjo, 1.USCMA 90, 93, 1 CMR 90, 93

oy -4081). When the deceased, o Iiorean boy, was shot by the
' accused: during what appeared to be a mock-argnment over

-, Jomeeandy during which the accused pointed his carbine at
S iHe Mo an “sid, “I'Il shoot you,” theidying declaration of
'Wof;‘}ijﬁhﬁf}ﬁl‘ne{‘éﬁb‘étj-ﬁ@_"\vns'ﬁ;dciﬁ‘énﬁ‘_l- i flot inadmissible

gk Spiriioniand’ the e offider eiveld Hi isegi'k'fﬁg* it from the’
e cpbbotd, ST bhi statembnt i qhéstioh 14 sokifestare oty or
o haniiriPerende Baseltion col itevall ikl thelt italidtild certainly
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be excluded. But where the statement is based on facts prop-
erly before the court, and where it constitutes but a short- ,
hand summary of circumstances known to the declarant, it
is, in our view, admissible-in evidence, Applying this test to
the case before us, it is clear that this Korean boy had the
most intimate knowledge of the circumstances surrounding
his death. He was engaged in conversation with the accused,
watched his every action, and may well have observed a shp
or motion which might have caused the accidental discharge
of the carbine. The testimony of the other witnesses estab-
lishes that his conclusion was not an improbable one. In the
face of Impelldlllﬂ‘ death, he would have no reason to tell an
' untruth. His testimony, though certainly not concluswe,
should lmve been before the court to assist them in evaluating
what was a difficult question of fact. The evidence was am-
_ blguous, and this testimony would have lent some welght toa
possible conc]usmn that the shooting was accidental . . . we
hold that the statement \ . . wag not simply conjecture. As
a collective statement of fact, based on his persona] observa-
‘tions, it was admissible as not violative of the opinion rule.”
4. Hypothetical problems. a. In a murder prosecution of A, W
test,lﬁes that as he was stundmg on a bridge over a fast-runnmn'
stream about {ifty yards up river from a 50 feet high waterfall he
.8aw a canoe pass under the bridge. . The victim, personally known
to him, was lying in the canoe w:,th his hands gnd feet tied, As the
canoe momentarlly catight on a piling, the victim shouted up to him,
“I'm going over the falls, A did this to me.” The ¢anpe then pulled
loose and was swept over the falls. The remains of the canoe were
found down river but the body was never found. A wag found guilty
only of nggruvated assanlt,. Can the dying declaration be considered
in determlmng the sufficiency of the evidence to support the ﬁndmgs
on review of the cage?

b.. The accused is-charged with two spemﬁca.t]ons of felony murder.
The victims were found on the same night ina city park in placesabout
onemile apart and each had his throat sla,shed and his pocket.s turned
out. and emptled The, dymg declnra.tmn of one victim, naming the
n.ccused a8 lns assm]a,nt is admitted in evidence. May it be congidered
a8 ev1dence with regard to the murder of the other vmtnn?




CHAPTER XIX
SPONTANEOUS EXCLAMATIONS

Reference, Par, 142h, MCM,

1. General. Paragraph 1425, MCM, provides that “An ttterance
concerning the circumstances of a startling event made by & person
while he was in such a condition of excitement, shock, or surprise,
caused by his participation in or observation of the event, as to war-
rant a reasonable inference that he made the utterance as a spontan-
eous and instinctive outcome of the event, and not as a result of deliber-
ation or design, is admissible as an exception to the hearsay rule to
prove the truth of the matters stated.” The spontaneity of the remark
ig deemed a sufficient guarantee of truthfulness to compensate for the
denial of cross-examination and its accuracy can be evaluated in light
of the proved surrounding circumstances.

2. Spontaneify., «. General. A proper foundation for the admissi-

bility of a spontaneous exclamation consists of showing the occurrence.

of a startling event and circumstances indicating that it provoked the
exclamation. The startling event must be shown by independent evi-
dence and the exclamation itself cannot be used for this purpose. The
startling event can be established by any competent evidence, includ-
ing the testimony of the person who made the alleged spontaneous ex-
clamation. The interval between the event and the exclamation is
merely one circumstance to be considered in deciding whether it was
gpontaneous and a léngthy period does not necessarily destroy spon-
taneity. Similarly, the fact that the statement was made in response
to interrogation does not necessarily destroy a direct causal connection
between the event and the statement.
b, IMlustrative cases.

(1) United States v. Mounts, 1 USCMA 114, 119, 2 CMR 20, 25
(1952). In a prosecution for s¢domy upon a young ch11d
where the only evidence, apart from the accused’s confes-
sion, of the act of sodomy is contained in the spontaneous ex-
clamation of the child concerning the crime, the exclamation
is‘not-admissible, -Furthermore, the fact that the statement
was made ina calm mannerto the child’s mother severnl hours
after the incident ‘and in response to her interrogation, un-
dertaken by her as a result of information supplied by the
child’s brother, eliminates the element of spontaneity. “Dean
Wigmore sets out three limitations on, or requirements for,
the admissibility of utterances of this nature, These are:
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(2)

(a) a startling occasion, (b), a statement made before time to
fabricate, (¢). a relationship of the statement to the circum-
stances of the occurrence. . . . There must be some independ-
ent evidence of the exciting, startling, or surprising event
which circumstantially guarantees the offered hearsay utter-
ance before it may be accepted by the court.. It would be
faulty and circuitous reasoning with a vengeance to permit.
the questioned declaration itself to furnish the essential basis
for its own guaranty. To allow this would, indeed, be to
allow an item of evidence to raise itself to the level of admis-
sibility by its own bootstraps . . . [further] it must appear
that the utterance was made under the stress of nervous
excitement. The declaration, it is commonly said, must be
‘spontaneous,” ‘natural,’ ‘impulsive,’ ‘instinctive,’ or ‘gener-
ated by an excited feeling which extends without let or break-
down from the moment of the event they illustrate.’ It is
generally inadmigsible if it is ‘calm and uncomplaining,’
‘deliberative,’ or ‘involuntary’ or if the defendant is ‘mentally
composed'—and the utterance is usually regarded as dubious
per se if made in response to guestions,” : _

Beausoleil v. United States, 107 F. 2d 202 (1039), When
a six year old girl had been taken by taxicab to meet her
mother in a department store, the mother’s testimony that

- she questioned the child upon the latter’s arrival because

(3)

(4)

of a “peculiar expression” on the girl’s face was adequate
proof of an exciting event to qualify the child’s reply as a
spontaneous exclamation conceming an indecent assault upon
her by the taxi driver. _
Brown v, United States, 162 F, 2d 138 (1945). When a four
year old girl while seated at the dinner table calmly recounts
the days events when asked what she had done at school that
day and includes a remark that the school janitor had fondled
her, the statement does not qualify as a spontaneous
exclamation.

United States v, Anderson, 10 USCMA 200, 204, 27 CMR 274,
278 (1959). At 1000 hours on a Sunday V, a four year old
girl, went out to play. Shortly thereafter her mother looked
for her without success until 1100 hours when V was seen
apparently leaving the house next door where the accused
was v1s1t1ng. V'’s mother then brought her home and made
her sit in a chair for thirty minutes as punishment for not
coming in when first called, During this time the child
said or did nothing unusual. Upon being allowed to leave
the chair she approached her father and “touched or patted”.

~ the front of his trousers and said “Do you have a big wee-wee
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¢t wir . ikt thatsmen does ™t This remark-Jodtef further statements
- o by V ands A's trial fon taking indeeant liberties-with.a minor:
-+ Thege, circumstances;'do not.-gstablish & pxciting. event so
@8 to qualify Vs rempils s pgpontaneons explamations.
.. “Prior:te the ata;:tem.ént's:m@sie;fm‘.ithminfant,tp:_.her.- parents,
-+ .. there wag . nothing in her;gpmeaponce or. demeanor which
.+ -aroused suspiciom of foul,play. . Whils there was testimony
- - that her .dress, mas: wrinkled;: e !ogn /find. nothing striking
or. unuguph in s fadt.sizive the ohilddad been playing out
e vof doors fwithithen icompanions dnd sas: carrying o dog when
. first seen i v i[S]he was-not mentally upset when she was
..+ firgt.obgerved; and; her demeanor: for-over one-half an hour
er.. in MO way alerted her parents to any unusual incident. . . .
w0 FEvenif we were to assume that [evidence showed V to have
i+ .0 wdeen in A’s house] . . . we: cannot. say.it tends to-establish
- -aghocking or startling event,” ... (Per Latimer, J., and Fergu-
sonyd.) Quinn, C.J. dissénts on the ground that in offenses
.sizi.. - ofithis type: there rarely are. physical signs of the act and
; ~7 % o Ythat evidence of mental disturbance on the part of the child
' satisfies the independent evidence requirement” and finds
i+ such 'evidence ir:the remarks themselves which- “can . rea-
~ i ..sonably be construed .as the impulsive expression of g mind
.» excited by what had happened, and not the calm and re-
. flective narrative of a.past.aecurrence. It is, as-it were,
w00 the eventigpeaking shroughithe child, rather than the child

. -n ciuspeaking for herself,”. (At P05, 279 -
-y (B) United. States v. Knight, 12 USCMA 229,232, 80-CMR 229,
232 (1961). The following circumstances.form . suflicient
- foundation: for the admissibility. of a spontaneous exclama-
+ e tionby. the alleged vietim ofrindecent liberties. :: Accused was
vo1 Ly present ab aibar in Germany. when an-eight year-old girl who
foited lived in an spartmerit over the bar came to the service window
s end ovdered two bottles.of beer: The-child appeared: friendly
. and happy at the time. She took the beer and:left.. . About
L i E feflSmdvntes Jater the ichild.cante: ouf; of:the men’s restroom
i e et ondenping iond had ished rod: shecks.” Tho
podoal shditedsibuie bimofthiseslibom shorflyuhorsadter, , A woit-
UREE Al bt bhe -u m%h&dﬂﬂ(w@” and t'he
hesnong 2 Onsend, v [d he child
ylepsewere indeed

jlh 42 tpigathop srould be
ol o) adArkienallyiy henaegord spavtunyg; : ﬁ&mhmg.girl

ughs y azid excited
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B Mamungualiedly
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convinced thatsomething unnatural had transpired. In that
“régard, it is-to be rémembered that the transformation oc-
ctrved in o period ot only o few minutes-—during which time
- the child -was known to have been with accuseéd'in a place
‘fromi Which she would ordinarily -be barred. ‘Strely this
showing is sufficient to establish that the mental disturbance
arose -and - the child volunteered ‘her utternnce under condi-
tiona wlich guarantee that it was related to an unusual event
and that it was spontaneous, 'W-it-hout veflection, and not the
product of her imagination. . . . [these factors] point toward
an unusual incident and the young girl's demeanor as she
“came -out of the amen’s restroom-=wholly apart-from the
* statement she' then made—fixes with'some dégree of certainty
© . thie odeurrence of a startling event.” (Per Latimer, J., and
"Quinty, «C.].)  Ferguson, J., in dissent, would hold that the
- necessary foundation requires “that the exciting event must
ba the one to which the exclamation related” (at p. 234) and
- finds an insufficient foundation herein. - ..
(6) United States v, Gaskin, 12 USCMA 419, 31. CMR (1-961-).
- Asufficient foundation: for -admissibility of a-spontaneous
exclamation of a four year old boy concérning the accused
having performed certain indeeent :ncts wpon him is estab-
- lished by evidence of the following matteis.” The:ehild had
- ~been playing in the accused’s bed while the accused: was in it;
i 'the child'suddenly ran baclto his own apattment next door;
"+t thertime he was clad: only inh underwear ahd on his shorts
there was & -wet -stain “which: appeared-to be .semen”; ac-
..éording tothe child’s fathier, the child: appeared *proud? and
«4%unusunl.” - (Per Ferguson, J.; and Quinn, C.l.) -
(7 ) ACM 18118, Carte, 28 CMR 179, 784 (1958) ;: pet: denied 23
‘”(BMR 421 (1957). ‘Whiére thé wobised wa charged:with rape
i _‘”‘ of thie 14 year old: dnughter of & neighbor, thestutements of
“’"“-"_' “the victim were - adrhissible as n spontanebits: exclamation
‘ when made under the following citcumstinessi the vietim
" cfiiné home after avisit to:the - 11e1§hbm"’s hdtise “crying”
e Dnd aeting “embarrassed.” T Yespohse” to +hér” mother’s
R quedtioﬁ she stuted that the accused had done cfrtiin things

i tloning, Hbolit 15 minkitee! Tater wftérithis ditérrogation when
- tH¥ vl oy guiite: dilmshe; volititestad the: information
"5” b ﬂlﬁtﬁ*“h‘e spilled i1k 'on Her lag? = WY 4 oomirhort Imowledze
st «r{lin Wil direns o e At Yen i litve- frotdidvelopdd sheir sen-
st s igihiitielf toguah 1 edient ae: tﬂ“’@et‘fﬁﬂf W pniftexible hpph-
i rgibheop Sich wodds Hs i axettembit el g Faurprisd’
i bt ohiaetelitile ofitldivovdiictiontie i fthveling svents.
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State courts recognize that very young children possess no
understanding of the sexual act, yet they will complain and
cry when hurt or injured. - In such cases, their mothers have
been permitted to testify concerning the. spontaneous ex-
clampations uttered immediately after the commission of the
crima” The exciting event was adequately established by
the evidence that the victim refused to again visit the neigh-
bor, that her hymen was injured and the presence of what
might be semen o1 her leg and on the accused’s shorts and
mhlfs urine, ‘
United States v. Naszf'r'o, 7 USCMA 378, 22 CMR 163 (1956)

In a case of attempted rape where the accused dragged a ten
year old girl from her bed, the complaint made by the girl

‘to a housemaid as soon as she escaped from the accused was

admissible as & spontaneous exclamation despite the fact that
it was made in response to questions asked by the maid.

- Furthermore, the child’s testimony could supply the proof of

(9)

the exciting event.

ACM 7084, Coleman, 11 CMR 850 (1953). Where the com-
mission of an apparent rape was frustrated by the inter-
vention of two air policemen, evidence that the victim stated
that her assailant had tried to rape her was admissible despite
the fact that she made the statement quite calmly in response
to a question by one of the policemen as to what had occurred.
Her reply was apparently made in a moment of “stunned
calmness” and her nervous strain is shown by the evidence
that she became hysterical immediately afterwards.

(10)  CM 351608, Riggins,8 CMR 496, 509 (1952) af’d 2 USCMA

451, 9 CMR 81.(1953). In a murder case the statements of
the victim were not inadmissible merely because they were

‘were made 36 hours.after the assault. %, , . we think that

Langley’s statements to his discoverers and to the patrolmen
were admissible. The record shows that he had been brutally
beaten and seriously injured; that he wandered about in this
condition until he was found some-36 hours later; that the
examining phygician:and a noted pathologist found him to
be in a state of severe shock as a result of his injuries, which
state was pierced only by shert intervals of lucidity, To

‘declpre what had occurred‘to those who found him, although
- hours subsequent to the startling event which: produced the

condition; appenrs ag.a natural consequence of the prolonged
state. of ‘mental and- physical shock from which the victim

-~ was suffering. 'The same applies to his statements to the
- ‘police officér at the hospital. There ig no indication in the

record that, within three hours after he was found, the




nervous excitement had died away and lis memory of events
restored: to the point where he was capable of reflestive think-
ing. . . . That fact that the statements to-the patrolman were
made in response to an inquiry does not negate spontaneity,
especially since the officer’s questions were in no way leadmg
or:-guggestive.”
3. Competency of the declarant. «. Generel. Unlike dying decla-
".rations, a spontaneous exclamation is admissible even though the
declarant. is or would have been incompetent to testify ns a witness
in the case. However, if the declarant was the spouse of the accused
at the time of the exclamation and the testimonial husband and wife
privilege is applicable, the exclamation is inadmissible,

b. Tlustrative case.

Brown v, United States, 152 F, 2d 138 (1945). A spontaneous
exclamation made by a four year old child is not rendered inadmissible
merely because the child would be incompetent to testify as 2 witness,

4. Competency of the statement. 2. General. In order to qualify
ad & spontaneous exclamation the statement must pertain to the excit-
ing event which produced it. The occurrence of a startling event
does not render admissible statements, no matter how “spontaneous,”
concerning other events which transpired prior to the startling event.
However, the startling event need not be‘the act with which the accused
is charged. Furthermore, the content of the statement must be such
that the declarant could have given substantially the same testimony
from the witness stand, A statement which is not based upon the
firsthand knowledge of the declarant would be inadmissible for this
reason,

b. IMlustrative case.

United States v. Mounts, 1 UQCMA 114,2 CMR 20 (1952). Where
F', a young boy, makes a spontaneous exclamation to his mother con-
ceming an indecent act committed upon his twin brother, B, the excla-
mnation is not admissible unless F’s knowledge of the act is based upon
his personal observation thereof,

5. Hypothetical problems. «. In a robbery case, the prosecution
offers evidence of a spontaneous exclamation made by the victim

‘naming the accused as his assailant. The defense concedes that the
exclamation qualifies as “spontnneous” but objects to its receipt in

evidence on the ground that the victim is available to. appear as a wit-

ness. How should the law officer rule?:

b, In an aggravated assault case, the victim testifies mnd descnbes
the incident in great detail. The defense presents some evidence tend-
ing to show that the victim was the aggressor. The vietim testifies.
in rebuttal, that the accused struck the first blow and then adds that
when a policeman arrived on the scene, the victim blurted out, “He
lit me first.” The defense concedes the “spontaneity” of the-exclama-
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tion but objects to the prosecution being : permitted to have its own
witness bolster his testimony.in this fashdon. How should the law
officer rule?

0. V was held up and robbed on: a sthet late a.t mght While on his
Wway to the police station to report.the robbery he was run down by
a car and seriously injured. He recovered conseiousness in the ambu-
lance on the way to the hospital and.while ohviougly in great pain
told the orderly about the. robbery. :Is. th]s statement admissible in &
subsequent prosecution for the, nobbery 3 :

- d. A hotel detective.heard, loud cries ;for help commg from a room.
He opened the door wWith hip pass key and found the accused and a girl,
both of whom were nude, The girl was crying and almost hysterlcn,l
She exclaimed that she had been mped and for the next 30 minutes
related the occurrences of the evening including full details of the
rape. At the trial the victim testified as to the assault and penetra-
tion without her consent, However, the prosecution was unable to
elicit detailed testimony from her. The trial counsel then called the
hotel-detective and offered his testimony as to the details of the rape
as related to him by the vietim. Tsthis testimony admigsible?




‘CHAPTER XX
FRESH COMPLAINT

Referénces, Pars. 142¢, 1534, MCM.

1. General. In prosecutions for sexual offenses, such as rape, carnal
knowledge, sodomy, and indecent assnults, evidence that the alleged
victim made a complaint thereof within a short time after the commis-
gion of the alleged offense is admissible under certain circumstances,
This evidence is admissible not to establish the truth of the matters set
forth in the complaint but merely to show the fact that it was made
and, therefore, does not come in under an exception to the hearsay
rule but rather, as non-hearsay. The fact that the complaint was
made is relevant for the purpose of corroborating the testimony of
the victim and comes in as an exception to the general rule which
prohibits bolstering the testimony of s witness by showing prior
consistent statements or conduct. This exception is warranted by the
very nature of sexual offenses which normally do not take place in
the presence of witnesses, thereby making it desirable that all logically
relevant evidence bearing on the credibility of the victim be placed .
before the court. -

Iustrative oases.

a. United States v. Mantooth, 8 USCMA 251,254, 19 CMR 87 7, 380
(1955). “Regardless of the 'rationale employed, it seems true that
‘evidence of the complaint is admitted on the theory that the natural
instinet of a female thus outraged and injured [by the rape] prompts
her to disclose the occurrence at the earliest opportunity to the relative
or friend who naturally has the deepest interest in her welfare, and
it is deemed relevant on the ground that it corroborates her statement
that she was assaulted.’ ” ‘ :

b. United States v. Bennington, 12 USCMA b65, 571, 31 CMR 151,
157 (1961). Lt. A was charged with having committed sodomy upon
Pvt. V, a member of his company, in A’ car following a company
“beer bust.” To corroborate V's testimony as to the act, the prosecu-
tion established that when V returned to his barracks after the inci-
dent, he awoke his.cubicle mate and told him what had happened.
Under the circumstances this “report” by: V “just does not measure up
to a complaint.” There is no showing that it “was occasioned by
shock, outrage, resentment or even disgust.” “The reports . . . seem
to constitute no more than ordinary barracks gossip at best or, at the
other end of the scale—as defense counsel implied—malicious bragging
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over implicating a respected officer with a disgusting and degrading
charge.” _

2. Types of offenses. Paragraph 1420, MCM, provides that evi-
dence of a fresh complaint is admissible in cases of sexual offenses
“such as rape, carnal knowledge, sodomy, attempts to commit such
offenses, assault with intent to commit rape or sodomy, and indecent
assaults.” Tt will be noted that this listing includes sodomy and
carnal knowledge in both of which the alleged victim may well have
been a willing participant and thus have no motive to make g com-
plaint. However, as will be indicated in paragraph 4, infra, this
circumstance, however it might affect the weight to be given the evi-
dence, does not render it inadmissible.

3. Testimony of the victim required. Inamnuch as the fact that
& complaint was made has legitimate evidentiary value only to cor-
roborate the testimony of the alleged victim, evidence of the complaint
may be received only after the victim has testified as a witness in the
case.

Lllustrative case.

United States v. Mounts, 1 USCMA 114; 2 CMR 20 (1952).  Where
the alleged victim of an act of sodomy did not testify at the trial of
the accused, evidence that the victim reported the incident to his
mother is not admissible as a fresh complaint.

4. Evidence of the lack of a complaint. a. General. The same
considerations which ascribe evidentiary value to the fact that a fresh
complaint was made also give like value to the fact that the victim did
not make a complaint when afforded an opportunity to do. so.
Furthermore, it would seem that such evidence would be admissible
wholly apart from the fresh complaint rule, under the rules dealing
with the impeachment of witnesses by showing prior inconsistent
statenients or conduct. However, there is one area where the failure
to make a fresh complaint would probably not be inconsistent with
the victim’s testimony and yet evidence of such a failure is admissible
under the fresh complaint rule. This area includes those sexual
offenses such as sodomy and carnal knowledge in which the lack of
consent of the victim is not an element and where the “victim” may or
may not be an unwilling partner to the act. If the “victim” was a
willing participant, her failure to make a “fresh complaint” would
hardly be deemed. to cast: doubt on her testimony as to her participa-
tion.” However, evidence of such a failure would be admissible, for
whatever ‘weight -the court might choose to give it, under the fresh
complaint rule. B

b. [llustrative case. o '

United States v. Mantooth, 8 USCMA 251, 254, 19 CMR 377, 880
(1955). In o prosecution for having carnal knowledge of a thirteen
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year-old girl, evidence that.the girl did not-complain of the alleged
offense is admissible to impeach her testimony that the offense oc-
curred, “Just as o promptly made report affords valuable corrobora-

tion of the testimony of a prosecutrix in a rape case, so the absence of:

such a complaint may aid in defense efforts to impeach her testi-
mony, . . . Yet there exist sorts of sexnal offenses following which

any variety of fresh complaint would be extraordinary—at least un-

expected. Voluntary sodomy would, for example, scarcely evoke a
complaint from one of the willing participants; nor would incest
under some circumstances, Concerning the victim of a statutory
rape . . . one court has commented incisely that ‘the natural bent of
her mind thereafter would be to enable her immoral associate to escape
the consequences of his criminal act—to shield rather then to aid.in
punishing him.” . .. Moreover, in so far as evidence of fresh com-
plaint is admissible because it tends to establish a want of consent, it
would seem to be superfluous in cases where an nbsence of consent
constitutes no element of the crime. Accordingly, doubt hag been ex-
pressed in such cases that a showing of fresh complaint is admissible.
. « « It is clear, though, that the framers of the Manual did not accept
these differentiations, for they authorized proof of fresh complaint
‘in prosecutions for sexual offenses.’ . . . We are sure, too, that, in
those instances in which evidence of fresh complaint is aceepted a

showing of the absence of such a report should be regarded ns

equally admissible.” _ :
-5, Instructions to the court. a. Fresh complaini, The law
officer should, on request, instruct the court that evidence of a fresh

complaint is accepted not to show the truth of the matters stated

therein but merely the fact that a complaint was made as bearing
on thecredibility of the victim asa witness, - _
b. Laok of a fresh complaint, On request, the law officer should

instruct the court as to the evidentiary sugnlﬁcance of proof of the.

* gbdence of a fresh complamt However; in cases where the ‘victim”
was » willing participant in the offense nlleged, the failure to make &
¢omiplaint has so little probative value that no lnstructlons whatso-
ever thereon are required,

United States v. Mantooth, 6 USCMA 251, 257 19 CMR 377, 383

(195_5) In a carnal knowledge case the law ofﬁcer did not err in re-
fusitlg to grant the defense request that the court be instructed as to
the significance of evidence that the victim did not make a fresh com-
plaint, Although in a case such as rape, involving the non-consent
of the victim, the law officer should, on request, instruct the court as
to the impea.ching significance of evidence of lack of a fresh com-
plumt he is not requlred to do so in a case where the victim is one only
in'law and not in fact., “Since in & consensual sex crime there is little
hasis for anticipating a fresh complaint, we are of the opinion that it
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would be highly misleading to charge the trier of fact that the absence

of such a report should be taken into account in weighing a witness’

credibility. Certainly in a situation in which nosclaim is made the
accused used force or violence, we must accede to the civilian. prece-
dents which hold no such 1nstruet10n necessa,ry, even following a de-
fense request.”

.6. Fresh complaint and- spontaneous exclamations. Although
evidence of a fresh complaint, as such, must be limited to showing that
the complaint was made without reference‘bo the details thereof, it is
quite possible that the “complaint” may have been made under such
circumstances.as to qualify it as a spontaneous exclamation. In such
event, upon the laying of the proper foundation, evidence of the state-
ments of the victim would be admissible as tendmg to show the truth
of the matters therein stated.

- 7. Hypothetical problems. «.Ina rape prosecution, the trial coun-
sel. introduced evidence of a spontaneous exclamation made by the
victim to a passing motorist whom she hailed shortly after the rape,
viz, - “Sergeant Jones raped me.” The victim had died, of inde-
pendent causes, prior to trial. The defense introduced evidence tend-
ing to show extreme hatred of the accused by the victim, arising prior
to the alleged rape, a8 manifested by threats to “get him geod some
day.”. The prosecution then offered evidence that when the victim re-
turned to her home on the night of the alleged rape, she made a “fresh
complaint” to her mother about the rape. Is this evidence admissible?

5. In a carnal knowledge case, after the victim had testified that she
voluntarily had had sexual intercourse with the accused, the prosecu-
tion offered evidence that on the morning following the incident the
vietim complained to her mother that Willie Williams, the accused,
had deflowered her. The defense established that the complaint was
made only after the mother confronted the girl and demanded an ex-
planation of certain blood spots on the clothing worn by the girl on
the previous night and then moved. that the “fresh complaint” be
stricken as being neither “fresh” nor.a “complaint” and, furthermore,
that, in any event, so much of the complaint ag named tha accused be
strlcken How should the law Ofﬁcer rulef.
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CHAPTER XXI

STATEMENTS OF MOTIVE, INTENT, STATE OF
MIND OR BODY

Reference. Par. 1424, MCM.

1. General. Whenever the motive, intent or state of mmd or body
of a person is relevant, evidence of a statement made by such person
under circumstances not indicative of insincerity and disclosing the
relevant state of mind or body is admissible for the purpose of proving
such condition. This rule exists for the purpose of making available
what frequently is the most credible evidence of the condition at issue.

Lllustrative cases.

a. Mutual Life Insurance Company v. Hallmon, 145 U. S 285 (1892)
In an action by a beneficiary on a life insurance policy, where the
insurer contended that the body concerned was that of W -and: not
the insured, it was error to refuse to permit the insurer to introduce
Intters written by W in which he stated that he intended to go west
with the insured. The letters tended to show W’s intention of going
to the place where the body was found and from this evxdence it could
be inferred that he did take the trip. -

b. United States v. Jester, 4 USCMA. 660, 663, 16 CMR 234, 237

(1954). At a rehearing where the prosecution. seeks to oﬁ'er the
former testimony of a witness on the theory that the witness presum-
ably iz still in Korea, the place of the original hearing, the testimony
of the accused that he had- heard the witness state that he, the witness,
had been held in Korea past his normal rotation date in order to tes-
tify was admissible to show the state of mind of the witness at the time
of his statement. “Insofar as this testimony indicated :an intention
on the Sergeant’s part to leave Korea, we must consider the testimony
admissible. . . . The evidence of Abel’s state of mind—as revealed
by his utterances—would demonstrate thiat he wished to return to the
United States as quickly as possible, and would not, therefore, request
an extension of his tour of duty in Korea, even though his objective
in this regard would neoessa.nly be conditioned by the order of mlllta.ry
superiors,”
- 2. Cannot constltute accusation. Evidence of the statement of
someone other than the accused cannot be received under this rule
~when the statement amounts to an accusation that the act charged
has been committed by the accused or anyone else.
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ustrative case. :

Shepard v. United States, 290 US 96, 104 (1933). In a murder
case, where the defense attempts to show a svicidal intent on the part
of the victim her state of mind becomes relevant but the prosecution
may not show that she stated “Dr. Shepard poisoned me” for the pur-
pose of disproving a suicidul frame of mind. “It will not do to say
that the jury might accept the declarations for any light that they
cast upon the existence of a vital urge, and reject them to the extent
that they charged the death to someone else. Discrimination so subtle
is n feat beyond the compass of ordinary minds. The reverberating
clang of these accusatory words would drown all weaker sounds. It
is for ordinary minds, and not for psychoanalysts, that our rules of
evidence are framed. They have their source very often in consider-
ation of administrative convenience, of practical expediency; and
not in rules of logic. When the risk of confusion is so gren.t as to
upset the balance of advantage, the evidence goes out.”

3. Statements by an accused, It would never be necessary to
invoke this rule to permit the use against the accused of any state-
ments made by him. Any relevant statement whatsoever made by
an accused is admissible agrinst him under the rules pertaining to
confessions or admissions. However, a different problem is presented
when the defense offers evidence of statements made by the nccused
to show the state of mind or body of the accused. Although there is
an unfortunate tendency on the part of some courts to call such state-
ments “self-serving,” there is no rule of law which excludes evidence
merely because it helps the person offering it. The fact that a party
to the trial made the statement may diminish the weight to be given
to the evidence but it does not affect admissibility.

Tlustrative case.

United States v, Bowen, 10 USCMA 74, 76,27 CMR 148, 150 (1958).
In a desertion case testimony of a defense witness that prior to the
absence the accused told the witness “that his grandmother died and
that his mother was sick in the hospital” was admigsible to show the
accused’s state of mind as bearing on the intent with which he ab-
gented himself. However, ¢, . . the error made by the law officer in
ordering the téstimony of the witness stricken” was cured by the action
of the ¢onvening authority in disapproving the findings of guilty of
desertion,

4. Rule applicable only when statements are kearsay, The sub-
ject rule has no application when evidence of the statement is offered
merely to show the fact that it was made and such fact is relevant.
In such a case.the statement is “non-hearsay” and no exception to the
hearsay rule is required to render it admissible.

5. Hypothetical problems. . In a desertion cese; the accused
testifies and denies having had an intent to remain absent perma-
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nently, Ie also testifies that on three occasions during the two year
nbsence involved he told different people that he intended to return
to military service and also that he told the FBI agent who appre-
hended him that he had planned to surrender himself on the very
next day. The prosecutlon objects that this testimony as to what the
aecused told other people is hearsay. How should the law officer rule?

b, In s larceny by fulse pretenses case the prosecution introduced
evidence tending to show that the aceused had presented himself at
V’s door, told her he was from the local TV repair shop and had been
directed by V’s husband to pick up the TV set for an overhaul. The
prosecution offered the testimony of V’s husband that she had told
him that evening that the man from the TV shop had taken the set
away. The defense objected that this testimony was hearsay, How
should the law officer rulet
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'L, General Theinare, tfmot rﬁhab ‘al certmn ulmcument isan oﬂicml
writing orirepott deesundt-inalie it any ' the:less' heatsay if offered
to prove the truth:of: thé matters: stated therein; - However, as.an
exception-te; the higarsay rule‘an: official statement in writing made as
a record of & fact or event by an individual acting in the performance
of an official duty, imposed upon him by law, regulation or custom,
to know or ascertain through appropriate and trustworthy channels
of information the truth of the matter and. to record it is admissible
to. prove the truth of such matter, This rule of evidence, known as
the “official records” rule exists as a matter of necessity. In many
cases it would be impossible to locate and call as witnesses the indi-
viduals who made the entries or supplied the recorded information.
I‘urthermore, even if called, the witnesses frequently would have no
present memory of the data recorded. When a record is offered in
evidence under this rule, every relevant entry contained therein must
qualily as an “official record.” Any entry not so qualifying should
be deleted. if there is any chance whatsoever of the members of the
court making use of the information recorded in such inadmissible
entry. Furthermore, the entries which are admitted must also satisfy
normal requirements of relevancy and compebency

Tlustrative, case.

United States v, Schaible, 11 USCMA 107, 110, 28 CMR 331,.334,
(1960).. The mere fact that pertinent regula.tmns requlred a morning -
report entry to show, inter alia, that during the accused’s. unauthor-
ized absence he was convxcted of petty larceny, and given a jail sen-
tenc% dogﬁ ot make, ‘the entry admissible. . The rule prohibiting
avzd&l S, ‘o;ﬁg}tﬁ)kt.l}m; aots of misconduct of the acoused ap,phes to exclude

4 6, gﬁg \L e __have held an official recqrd is admissible in
' ev1deneg,: )hen 1618 made in accordance with regulatlons by an officer
charged. with . the. duty, of preparing the. BA, §, o EloWever, we
haye d amerely because a: document,. iy ;,Qﬂicwf 1; does- not
render everything recorded therein adm1§s1ble, i o Materiality, com-
per,eqcy &nd_,r@,levg;nqy Are es,sentm.l hefore. gmmgpy,ﬁlgquld be placed
before, members Q;fpthﬂ gourt,” . L eniide

- 2 Record .muat; l{g,‘mﬂic‘lal 4. Gen '%,“,Wh% .0 partienlar

doé,{lmegit ar “ ntry, therein i 18 offered as an offi ard &1}9 first. mat-




ter to be determined is-whether it is “official,” thint is, whether this .
particular report or entry is required ‘by law, regulation or custom
and, if so, has it Been recorded in the manner requiréd. ‘For this pur-
pose thé court may take judicial notice of the pertinent Aﬁny Regu-
lation or custom, as stated in paragraph 1474, MCM. A
b. Report must be required. Unless the pafticular ‘bdtry is re-
- quired to be made by law, regulntlon, or custom it cannot qualify as
an official record

I Zlmtmtwe 0368,

(1) United Stotes v. Bennett, 4 USCMA 309, : 15 CMR 309

© (1954}, When Marine Corps regulatmns in e'ffect at the time
a certain ‘entry was made in thé nccused’s retords did not re-
quire a recording of the' manner in which a period of AWOL
was terminated, such'an entry’ ‘which purported to show that -
the ‘acéused- ha.d ‘been’ appreliended was not admissible as an
official record to show the fact of apprehension.

(2) CM BBBYTT, Washington, T CME 346 (1952). Morning re-
‘port ‘antries reﬂectlng an absence of the accused begmmng
and ending on the same day cannot quahfy as official records
when ‘the pertinent regulation clearly providéd that morn-
ing reports would not record such an absence. .

. {3) United States v. MoNamare, 7 USCMA 575, 23 CMR 39
(1957). - A: service record :entry.-offered by the defense to
~i»-establish that the accused qualified as a marksman on a given
dwté' ‘during the period of ‘nbsence alleged was not admissible
a8 an official record where existing regulations would regmre

an entry enly if he had qualified ag an expert. '

(4) United States v. Hall, 10 USCMA 136, 138 ‘27 CMR 210,
212 (1959)." A Navy régulation requinng a ‘report to in-
" ‘clude the “circumstances’ of return” .of an absentee does not
nqu&lLfy ‘as an -official recond: an:entey” ‘reciting that during
{-ithe period of absence the accused: wis convicted of vagrancy

.- by arelviliah ‘court and-sentenced-to piy a: fine of $100 or

- serve one year in jail. “Although-thid Courthis declined

-+ to-limdt the ‘circurstances of-returh’ entry to ishhple state-

- irel .o ment.of. Apprelhension -or:surrender, see. United’ States v.
o Coates, 2 USCM:A 825, 10 CMR+123 [par.:85 (1), nfral, we
vin caréinot,disposed to'allow recltations of Sventsiocturring dur-
ing an absence to be admitted in violatlbn f the rules of
i:.evidenos: under the tie ofofffeinl ‘Shitridss A stateméns of

__M "+ conviotion by ivil attforitidsiferte o part-of the ‘olftusi:
R éhaﬁcés oft et (TRavpavsloh-éf the. ehtry dealifig with
A e Yhlthitey donvi8tiolt 1k ﬁo‘ﬁ’ﬁ)ﬁfg* hord thar: hearsay a




(5) CM 885989, Baldwin,20 CMR 479 (1956). A purported
delayed morning report showing an assignment to a unit -
which was not in existence at-the time of the entry has no pro-
bative value whatsoever, A go-called delayed morning
report may not be used to affect a retroactive assignment and
is not an “official record” for such a purpose.

(8) CM 397819, Newcomd, 25 CMR 555 (1958), pet. denied,

.26 CMR 516 (1938). The accused failed to report to an
Overseas Replacement Station on 4 June as scheduled. Pur-
suant to existing local policy he was assigned on 5 June to
Company T, a unit to which all such stragglers were
-assigned, A company T delayed entry prepared on 20 June
showed him AWOL as of 4 June. Under these circum-
gtances the entry does not qualify as an official record since
the commanding officer of Company T had no official duty
to ascertain the accused’s status prior to 5 June, the date on
which the latter was assigned to his organization.

0. Report must be recorded properly. 'The record must, on its face,
have been prepared in the manner required by regula_tions and if the
controlling regulation requires a specific manner of preparation the
failure to comply with such a requirement will be fatal.

Tllustrative cases,
(1) United States v. Parlier, 1 USCMA 433, 4 CMR 25 (1952).
An extract copy of a purported morning report entry certi-
fied by the custodian of the original to contain all signatures
appearing on the original is rendered inadmissible as an offi-
cial record by the absence of any signature to the purported
entry in view of the requirement of the morning report regu-
lation that all such entries be signed. On its face, this
. -record had not been kept as required by the regulation.
(2) United States v. Henry, 7T USCMA, 663, 23 CMR 127 (1957).
A purported morning report in which the relevant entry is in-
itialled and not signed has not been prepared in compliance
with the requirement that such entries be signed and cannot
-qualify as an official record.
(8). ACM S-19316, Pernell, 30 CMR 766 (1060), When pertrinent
- Air Force regulations clearly required that entries in indi-
- vidual personnel records be made and signed by officers, an
. entry signed by an airman first class cannot qualify as an offi-
‘ _einl record,
- 3, Fact or event. 'The official record rule requires that the par-
ticular éntry concerned pertain to a “fact or event,”  Paragraph 1444,
MCM, provides that for this. purpose an opinion is not a “fact” and
states “it-is often difficult asa practical matter to draw the line between
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what is opinjon and what is fact.” In this conneetion, it is arguable
that many entries frequently used as evidence such as “AWOL,” “es-
cape from confinement,” “apprehension,” “breach of arrest,” etc., are
opinions, and not facts, in the sense that, at the very least, they are legal
conclusions. However, there is not a single reported case in which it
has been held that an entry speoifically required by regulations is in-
admissible as an opinion. For this reason the fact-opinion dichotomy
“may be of little practical import in this connection. If the regulation
requires the entry it will be presumed, as indicated in paragraph 4,
“4nfra that the individual preparing it ascertained the fucts necessary
_to support the conclusion as incorporated in the entry.

Tlustrative case.

United States », Johnson, 9 USCMA 178, 180, 25 CMR 440, 442
(1958). An entry in an official guard report book showing that the
Officer of the Day had found the aceused fast asleep in the cab of a
truclc on his'post may qualify as o statement of fact. “We believe the
prineiples underlying the general rule of limitations on con¢lusions in .
official documents set forth in paragraph 144d of the Manual casts
light on this issue, That paragraph provides: [the opinion then
quotes the MCM discussion on ‘fact or event’]. . . . It may well be
then an opinion entry which states a sentry was asleep so closely ap-
proximates a staterient of fact as to perthit its use in an offi¢ial docu-
metit, but that is a matter we need not decide in this case , . .” since
the OD testified as a witness and the subject entry is merely cumulative
evidence, (Per Latimer, J. and Quin, C.J. Judge Ferguson would
hold the entry “no more thari a statement of opinion and inadmissible
under the hearsay. rule.”) ' :

4. Presumptions. a. General, Given a duly suthenticated docu-
thent, or admissible copy thereof, which on its face appears to satisfy
the requirements of an official record, it will be presimed prima face,
that the record was made by a person required to do so and that such

. person performed his duty properly, These presumptions are suffi-
- ciently strong to render a record admissible even in the face of contrary
evidence which, if believed, casts doubt thereon and the record will be
stripped of its “officinlity” only when the eontrary evidence is undis-
- puted and thus completely destroys the presumptions.

b. Record prepared by proper persow.” In the absence of proof to
the contrary it will be presumed that any action necessary under regu-

- lations to authorize the individual préparing the report to do so has
been taken and that he is not an interloper. o '

-Tllustrative ogses. L oo R ,

(1) United States v. Masusock,1 USCMA. 82, 37,1 CMR 82, 87
' .- . (1951), When then existing regulations provided that en in-
o dividual other than a commanding officer. could sign morning
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‘reports only if authorized to do so:by the commanﬂing officer,

a morning report signed by & personnel officer is not rendered
inadmissible by the absence of any, showing of such authoriza-
tion. -“We must presumethat: the:commanding officer adepted -
a preforred practice and: des:gnaﬁed the personnel officer; or,

* - that the latter arrognted to. himself the duties be’longmg to.

(2)

another officer. As between the'two, we believe the former in
keeping: with and the Iatter ¢ontrary to ordinary standards
of conduct: - Such being the case, the presumption of regu-
larity attends and if petitioner seeks e overcome the pre-
sumption he'must introduce some evidence to it.”

United States v. Moore, 8 USCMA 116, 23 CMR 340 (1957)

- The presumption that an officer signing an official record has

:authorlty to do so applies even though the officer concerned

is a legal ofﬁcer whose duties do not normally include the
mpintenance of personnel records, - The prosecution need not

~ show affirmatively that the officer had been delegated author-

(3)

ity.to maintain the records at issue. _
ACM 12908, Leach, 23 CMR 732 (1958). The presumption
of regula.rlty attendmg a mornmg report is destroyed by evi-

-dence that the officer mgmng the report, who was not author-
_1zed by regulations to sign such reports, did so ‘because he had

been directed to sign it by another officer who himself wes not
g0 nythorized. Although a proper delegation of authority
may be presumed until contrary evidence appears, the regu-
lations would not suthorize such a delegation by one who him-
self had only delegated authority.

0. Duty performed properly. :
(1) General. In the absence of proof to the contrary it will be
_ presumed that the individual charged with the duty to pre-

pare a particular record performed that duty properly in the
sense that he knew, or ascertained through appropriate and
trustworthy channels.of information, the truth of the matter

_recorded und accurately recorded, such matter, This pre-

- sumption survives, for admlssmlhty purposes, a showing that

the entry was m&de a substantial period of time after the -

.. event, or that a. d,xﬂ'erent entry was made omgmally and there-

L . after

hang d ot that the entry is inconsistent with other

i, ) !Qn!:l‘lq n.o (;w,l repox‘ds. Such matters may affect the Welght -

to Be gl\f';n ﬁle record’ but they do not render it 1nadm1smble
The problem as to ‘whether any “elght can he' given a3 a
matter of law to an entry which is inconsistent with.another

- ‘lentry has Béen'avoided by the expedient of always giving the
** necliséd” thie benefit of any such mconsistency In every re-

2‘40" |

- ported crse mmlwng this factor; either in the ¢ourt, in 1ts




findings, or the convening authority, in his action, has treated
the entry most favorable to the accused as being the correct
one. ' '
(2) Délayed entries.
{a) United States v. Barrett, 3 USCMA 294, 296 12 CMR 50,
52 (1953). A navy service record showmg th&t the accused
broke arrest is admissible to establish both the breach of ar-
rest and the unauthorized absence thereby initiated despite
the fact that the entries were not made until 46 days after
‘the occurrence of the events recorded., “While the lapse
_ of time . . . may have some bearing upon the weight to
i be accorded the entry, this factor does not affect its ad-
- missjbility where, as here, permissible time limits were
not, exceeded.”

(b) United States v. Hagan, 2 USCMA 324, 325 8 CMR 124,
125 (1953). A Marine Corps service. rpoord is &dmISSlble
to establish the date on which an absence began despite the
fact that the entry was made 89 days thereafter and 27
days after the absence terminated. The failure to make an
entry within the period specified by pertinent regulations
is not fatel. - The official records rule does not require that
the entry be made within any specified time, “This is not
to say at all, however, that the time when a.morning report
or service record entry is made is totally irrelevant—for,
of course, numerous legal analogies, os well as the dictates

. of common sense, require that it be made within a reason-
able time. In the very nature of the problem no more
precise yardstick may be furnished. Suffice it to say that .
the time lag involved in the instant case did not exceed
permissible limits. We should also observe that the lapse

“of time between the happening of an event, and the execu-

 tion of a record concerning it, may. be congidered as bearing
in numerous ways on the credibility of the latter.”
(3) Corrected entrics.

{a} United States . Wallzams, 1 USCMA 186, 2 CMR 92
(1952). On 2 January 1951 a morning report entry was
made listing the accused as missing in action on 30 Novem-

. ber 1950; on 9 May 1951, after the aceused’s return to mili-
tary control, a corrected entry was made showing him
AWOL as of 30 November 1950.. Neither the delay in mak-
ing the correction nor the conflict between the entries
renders the corrected entry.inadmissible.

© () United States v. Wilson, 4 USCMA 3, 5, 15 CMR 3, 5

- (1954).: On.21 August 1951 a morning report entry listed

the accused as transferred to a eertain unit; 13.months later
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. this entry was corrected to show him as escaped from con-

finement and AWOL, effective 5 February 1951, The lapsoe
of 19 months between the escape and the recording thereof
does not show non-compliance with the requirement of the
regulations that such an event be reported “immediately

- after ascertainment of the absence or escape.” “We are

aware of no limitation of time governing the making of a
corrective entry, and none has been called to our attention.
In fact, the necessity for such a correction would seem

‘properly to bring it within the popular precept ‘better late

than never.’ -It must not be overlooked that morning re-
ports serve numerous purposes in the military services.

‘They furnish significant historical information of value in

personnel accounting and in related management and plan-
ning. In addition, they afford data often used in connec-
tion with the adjudication of substantial ¢laims against
the Government and: with critical determinations by the
Veterans’ Administration. Because of these varied and
important uses, some extending into a period long after
the events recorded, it seems unthinkable that tlie Govern-
ment would not demand the correction or deletion of a
statement determined to be erronecus—no matter when the

original entry had been made. . . . Accordingly, we must

reject any defense assertion thit because of the time factor,
no official duty prompted the preparation of the entries
now - before us, or that they were not made in accordance
with regulations.”

United States v. Takafuji, 8 USCMA 623, 26 CMR 127
(1058). - A -corrected morning report entry made on 25
January 1956 to show the accused AWOL on 5 May 1952
is admissible. The delay of over 814 years in making the
correction does not destroy the presumption that the ertry
is accurate but affects only its weight, '

(4) Conflicting entries.
(@) United States v. Phillips, 8 USCMA 557, 562,18 CMR 113,

118 (1953). The accused was charged with desertion with
intent to shirk important service on 25 June 1952 and the
prosecution introduced a morning report showing him
AWOL on that date and another morning report showing
that hs was “dropped from the rolls” on 25 July and was

then still AWOI. The defense then introduced a special

order assigning him to the reporting unit on 30 June. He
wag- found guilty as charged and the convening authority

- approved only so much of the findings as showed an ab-

sence commencing 30 June. An Army board of review.




disapproved the findings and. The Judge Advocate Gen-
eral certified the case to the Court of Military Appeals,
which reversed the board of review and held that the
\ “dropped from the rolls” entry could be used to establish
an AWOL commencing on 25 July, “The board of review
cast out entirely the first entry showing absence because
of inaccuracy and then proceeded to hold that subsequent
. oneg were of no relevancy for the reason that they perpetu-
ated the error. The rationale . . . seems to be that the
entry . . . was incompetent because the effective date of
the dropping entry was five days earlier than was directed
by regulations, and therefore, the morning report was not
made pursuant to law. Stated somewhat differently the
opinion seems to state that an official has a duty to prepare
an aceurate report and if he fails to do so the record is
not official, 'We had not understood the law to be to the
effect that the duty depended upon accuracy and we can-
not adopt that concept. The duty to make entries in morn-
ing reports is created and controlled by regulations and if
the duty is performed the document is official regardless -
of its degree of accuracy. . . . It is intended that the ac-
counting be accurate but mistakes creep in. That possi-
bility, however, does not eliminate the necessity for ac-
counting. . . . While the special order casts doubt on the
-accuracy of the date when the absence was recorded, it
does not reflect upon the correctness of the status shown
therein.” (i.e., in the dropped from the rolls entry of 25

) July.) : :

(b) United States v. Anderten, 4 USCMA. 354, 15 CMR 354
(1954).  Where the prosecution introduced three sepa-
rate morning reports showing the accused AWOL as of 31

- May, 8 June and 9 June, respectively, the inconsistency
affects only the weight of the -entries, not their admissi-
“ bility, and the records together with other evidence ex-

- plaining the inconsisténcies is sufficient .0 sustain a finding
that he nbsented himself on 9 “June. Furthermore, the
failure to mark the later entries as “corrected entries” is
not fatal as it will be assumed tlmt the later ones were in
fact corrected entries,

5. Source of information. «. General. An oﬂicm] record is not
rendéred ins.dmissible merely because. it is shown to have been based
entirely upon hearsay. This cncumst&;nce 2068 only to the weight to
be accorded the evidence. However, it is possible for the party op-

_ ponent to establish that the source of the informatien was unreliable
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and tliereby affectively destroy the presumpl:ion that the entry was
based upon trustworthy mformatlon and i3 adourate,
b, Illustrative cases.

(1)

United States v, antea, 2 USOMA 625 699 10 CMR 123,

127 (1953). Whers existing Navy regulatlons provided tha.t

when an absentee returnéd to a. base other than that from

" which he had absented himself an entry would be made in

his service record to show the “circumstances of his return,”
an- entry which recited the following facts was admissible
to prove two periods of AWOL: and escape from confine-
ment: The accused absented himself from Naval Base A on
9 January ; he was apprehendéd in civilian clothes by civilian

-autherities on 9 April and delivered by them to Air Force

- Base B; he was confined nt B and escaped therefrom; he was
. apprehended by civilian authorities and-again delivered to

B on 14 April; he was delivered to a Navy recruiting station

on 16 April and then transferred to Navy Base C where the
report was made. The fact that many of these events oc-

curred at an Air Force Base does not destroy the presump-

tion that they were recorded accurately. “If it can be shown

- that the data reported are inaccurate, or even that the source

(@)

of the reporting officer’s information was not ‘reliable,’ these
are matters for the defense to bring forward.” -

United States v. Stmone, 8 USCMA 146, 19 CMR 272 (1955).
Where the controlling Army regulatlon required that a
morning report showing the return of an absentee to military
control also show whether he surrendered or was appre-
hended, an entry showing apprehension is not only admis-
sible to show that fact but also is sufficient to sustain a

_finding that the accused was apprehended. In the absence

(8)

of evidence to the contrary it may be presumed that the
officer preparing the entry performed his duty properly.
United. States v. McNamara, T USCMA 575, 23 CMR 39

(1957). An indorSement :forwarding the . accused’s service

~ record to The Adjutant General pursyant to regulatmns

W

(1984), “When the evidence indicates that certain morning

after he lmd been dropped from the rolls on a given date
a8 AWOL is ndmissible to establish his status as being
AWOL on Such date despite the fact that the indorsement
may have been based upon a morning report entry which,
due to its bemg unmgned oould not 1tself qua.hfy o8 an oﬂi-
¢inl record.’ R

United States v,  Anderten, 4 USCM‘A 354, 15'CMR 354

+- report entries. were made by the personnel officer at the insti-
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.gation- of the base legal officer and that: the latter actually




decidéd .what entries should be made, as opposed to merely

- -giving legal advice as to the status of the accused, the pre-
sumption of regularity is destroyed. The base legal officer
is mot an “appropriate source of information as to the mat-
ters to be reported in morning reports. (Per separate
opinion of Brosman, p. 863, and dissenting opinion of Q,umn
p. 368.)

6. Records made for purposes of prosecution. a. General. A
record made principally with a view to prosecution, or other discipli-
nary or legal action, as a record of, or during the course of an investi-
gation into, alleged unlawful or improper conduct is not admissible
under the official record exception to the hearsay rule. However, if
a legitimate purpose exists for recording the information concerned,
wholly apart from any criminal investigation, this limitation does
not apply—assuiming, of course, that all other attributes of an official
record are present. Thus, as is stated in paragraph 144d, MCM,
entries in morning reports, service records and similar personnel rec-
ords as to absence without leave and escape from confinement are
admissible because. these entries are made for the legitimate purpose
of personnel accounting. The fact that they may also be used as evi-
dence. before 2 court-martial does not render them inadmissible.

b. Illustrative cases.

(1) United States v, Williams, 1 USCMA 186,2 CMR 92 (1952)
The fact that a corrected morning report entry was made 6
months after the original entry for the purpose of furnishing
evidence for the prosecution does not render it inadmigsible
where the corrected entry was made in accordance with
regulations.

(2) United States v. Krause, 8 USCMA 746, 748, 25 CMR 250,
252 (1958). In construing the meaning of the change to
‘Army Regulations requiring that the manner of termination
of a period of AWOL be reported, consideration will be given -
to the background of theamendment which indicates quite
plainly that it was made.“to enable the Army to avail itself
of our holding in United States v. Coates . . . that an offi-
‘eial record entry showing such circumstances was admissible
in evidence.” Furthermore, the amendment will be so con-

.~ - strued as to accomplish the planned: result.: :
-+ (8) CM 346993, Brown, 1 CMR 199 (1951), pet. denied, 1 CMR
i 98-(1951). A military police “blotter” entry is admissible
-to show that on a given date the scchised returned to military
- -control, However, any additional data probably would be: :
inadmissible a8 recorded: prmclpally with a  view ' to
prosecution.

245



7. Evidence of lack of entri¢s. Paragraph 1452, MCM, provides
that where law, regulation, or custom requirves that a certnin fact or
event be recorded, proof that such & fact or-event ig not-recorded in
approprinte official records is.admiissible to show that the fact or event
did not occur, This provision is, of course, a logical extension of the
presumption of regularity. It is presumed that the individual respen-
gible for 1ecord1no' such a faet would have done so had it occurred.

- 8. Official records of vital statisties, -In the case of duly authen-
ticated foreign or domestic records: reflecting events of a kind gen-
erally recorded by public. officials of civilized states and nations, such
as births, deaths, and marringes, it may be presumed that the records
were made by persons having an official duty to ascertain and ac-
ourately record such events.

9. Defects not waivable, A purported official record which does
not, in faet, qualify as such, is not admissible under the official record
rule to prove the truth of any matter recorded therem, despite the
absence of any objection thereto at the trinl. It remains madmlsmble
hearsay. However, n defective “official record” may qualify as
“business entry” if the proper foundation therefor is estubhshed

10. Hypothetical problems, «, Assuming that an existing de-
partmental regulation requires that after an individual has been
AWOL for 80 days he will be reported ns “dropped from the rolls

. asa deserter,” would such an entry be admissible to establish his status

as being a deserter on the date thereof? :

b, In a prosecution for desertion, the prosecution offers morning
reports showing the inception and termination of the period of
AWOL. The defense objects to the latter entry and ecalls the trinl
counsel as a witness, He testifies that when he examined the file
in the case he noticed the absence of any entry showing the date of
return.and brought this discrepancy to the attention of the accused’s
personnel officer “for, appropriate action.” On further examination,
he admijts that his sole purpose in so doing was to obtain evidence
forthe prosecution of the case. - .Is this entry admissible$

¢. An. installation commander publishes a post regulation dealing
with the local safety program. This regulation requires, inter alie,
that a report be-submitted to the Post Safety Officer of all motor
vehicle sceidents oscurring on the post for the express purpose of
ndoptlng approptiate  traffic ‘control mensures to avoid accidents.
Pursuant' to this diréctive, a -report ig submitted showing that an
agcident in which the accused was invelved occurred because the
accused drove past g “yield, right of way" sign witheut first ascertain-
ing that the way .was clear. Is.this report admissible as an official
record. to establish (1) the fact that the uccldent occurred (2) that
it was caused as stated?
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d. A morning report entry showing that the accused’s absence was
terminated by apprehension by the civilian authorities if offered in
evidence. The defense objects and calls as a witness the officer who
‘prepared the report. He testifies that he obtained this information
from the Mess Sergeant who told him that he had overheard some
of the other enlisted men of the Company talking in the chow line
about the incident and one of them stated that the accused had been
“picked up by the cops downtown.” Is thisentry Rdm]‘ESIb]B to'show
n.pprehensmn #
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CHAPTER XXIII
'BUSINESS. EN'I‘RIES

Referencés. Par. 144¢; d, MGM

1. General. Any writing or record made as a memorandum or
record of an act or event is admissible as evidence of such fact or
event if made in the regular course of business at the time of such
fact or event or ‘within a reasonable time thereafter. The fact that
the person making the entry may have lacked personal knowledge
of the matters recorded affects only the weight of the evidence and
not its admissibility. This exception to the hearsny rule is based upon
practical necessity. In our modern complex society and mercantile
world such records are frequently the only evidencé available as to
many matters recorded in the books of a business or profession.

2. Regular course of business. a. General. The mere fact that
an entry appears in the records or books regularly kept by a certain
business or undertaking does not qualify it as s business entry. The
pa.rtlcular entry- must also have been made in the regular course of
business. ' It must be so connected with the business that it can be
said the regular operations of the business were furthered by the entry.

b, Illustrative cases.

(1) Palmer v. Hoffman, 318 US 109, 114 (1943), A statement
executed by the engineer of a train involved in a grade-
crossing collision for submission to the State Public Utility
Commission in accordance with a Jongstanding custom of the
railroad in such casés does not qualify as a business entry.
The filing of statements of employees as to the causes of acci-
dents has no relation to the operation of the railroad for this
purpose. A business entry must be “a record made for the
gystematic conduct of the business as n business.”

(2) United States v. Villasenor, 6 USCMA. 3, 7, 19 CMR 129,
133 (1985). Where a custodian of certain funds had, for

. a period of nine months, complied with informal 1nstruct10ns
to the effect that any cash not. deposited in the bank should be
placed in a sealed énvelope, marked to show the ngme of the
fund and the amount of cash, and placed in a safe, such a
notation was admissible as a business entry to establish the
amount of money placed in the envelope. “A comparison
of the Manual language [par. 144¢]with the appropriate
subsisting Federal -statute discloges that, save for a short




