
Note. This case contains an excellent 28 page discussion of the 
authority of service police to arrest without a warrant on private 
property. 

(2) Searokoftheperson. 
(a) United States v. FlO1"enoe, 1 USCMA 620, I) CMR 48 

(1952) .. Certain individuals assigned to a Graves Regis­
tration Unit in Korea were suspected of stealing the effects 
of deceased persons. Marked money was placed among 
such effects and disappeared. The accused's superior sent 
for him and demanded his wallet. Some of the marked 
currency was found therein and the accused was placed in 
confinement. The search of the accused's wallet was law­
ful as being incidental to his arrest. It is immaterial that, 
in point of time, the search preceded the actual ordering 
into confinement since the search was merely the "initia­
tory" action in a series of interrelated events which taken 
together constituted an arrest. 

(b) United State8 v. Ball, 8 USCMA 25,23 CMR 249 (1957). 
When an accused is arrested on suspicion of larceny a 
search of a suitcase then in his possession is lawful. 

(3) Search of property. 

IZZustratwe oases. 
(a) Marron v. United State8, 275 U.S. 192, 198 (1927). When 

a bartender was arrested in a speakeasy on charges of main­
taining a nuisance, the arresting officers could lawfully 
search the premises in order to find and seize the things i I 

used to carryon the criminal enterprise and such search 
could extend to a closet i1). the room used as a saloon. "The 
authority of officers to search and seize the things by which 
the nuisance was being maintained extended to all parts 
of the premises used for the unlawful purpose." 

(b) Harris v. United States, 331 U.S. 145 (1947). When an 
individual is arrested in the living room of his four room 
apartment on suspicion of having transported forged 
checks in .in tersta te commerce, a detailed search of the 
entire apartment for the forged checks is lawful. In view 
of the nature of the item which was the object of the 
search, the search could lawfully extend to the contents of 
the drawers of the bedroom bureau and the opening of an 
envelope labelled "personal papers" found therein. 

(0) United State8 v. Rabinowitz, 339 U.S. 56, 60 (1949). 
When an individual is arrested in his . one-room office on 
suspicion of possessing counterfeit postage stamps, a de­
tailed search of the office for such stamps is In wful. "The 

847 



348 

arrest was •.• valid ... and respondent's person could 
be lawfully searched. Could the officers search his desk, 
safe and file cabinets, all within plain sight of the parties, 
and all located under respondent's immediate control in 
his one-room office open to the publici Decisions of this 
Court have often recognized that there is a permissible area 
of search beyond the person proper ..•. The right 'to 
search the place where the arrest is made in order to find 
and seize things connected with the crime as its fruits or as 
the means by which it was committed' seems to have 
stemmed not only from the acknowledged authority to 
search the person, but also from the long-standing practice 
or searching for other proofs of gnilt within the control 
of the accused found upon his arrest. • • • It became ac­
cepted that the premises where the arrest was made, which 
premises were under control of the person arrested and 
where the crime was being committed, were subject to 
search without a search warrant. Such a search was not 
'unreasonable' .•• [other cases condemn] general explor­
atory searches, which cannot be undertaken by officers with 
or without a warrant. In the instant case the search was 
not general or exploratory for whatever might be turned 
up. Specificity was the mark of the search and seizure here 
••• it seems never to have been questioned seriously that 
a limited search such as here conducted as incident to a law­
ful arrest was a reasonable search and therefore valid. It 
has been considered in the same pattern as search of the 
person after lawful arrest." 

(d) Abel '11. United States, 362 U.S. 217 (1960). When an in­
dividual is arrested jn a hotel room under authority of an 
Immigration Naturalization Service warrant authorizing 
his seizure as a deportable alien, a search of the entire 
room and adjoining bath for the purpose of finding weap­
ons or any documents pertaining to his status as an alien 
is lawful. 

(e) Agnello '11. United States, 269 U.S. 20, 30 (1925). When a 
person is arrested on suspicion of illegal possession of nar­
cotics, a search of his home, situated several blocks distant 
from the place of the arrest, cannot be justified as being 
incident to the arrest. "The right without a search warrant 
contemporaneously to search persons lawfully arrested 
while committing crime and to sellirch the place where the 
arrest ,is made in order to find and seize things connected 
with the crime as its fruit or as the means by which it was 
committed,as well as weapons and other things to effect 



an escape from custody is not to be doubted .••• The le­
gality of the arrests or of the searches and seizures made at 
the • • • [place of arrest] is not questioned. Such searches 
and seizures naturally and usually appertain to and attend 
such arrests. But the right does not extend to other places." 

d. To (lA)oU removaZ of IJ'l"imWnaZ goods. A search is lawful when 
made under circumstances "demanding immediate action" to pre-
vent. the removal or disposal of property believed on reasonable 
grounds to be criminal goods. 

lllustratwe oases. 
(1) United States v. Swanson, 3 USCMA 671, 673, 14 CMR 89, 

91 (1954). Where a sum of money has been stolen from a 
member of a battery while on bivouac under such circum­
stances as to indicate that the thief is a member of the battery, 
the Field First Sergeant may, in the absence of the officers, 
conduct a search of the persons of all members of the unit. 
"No other organization was in the area. Therefore, an infer- j 

enes that the theft was committed by some member of that I 
organization was clear. An opportunity to return the money i 

without detection and with complete inpunity was offered and ,I 

refused
th

· Tfhe.tthieff wthas th~n awareldthat fburtbhl erfaclltion too dis- 'I', 
cover e rUl s 0 e Crlme wou pro a y 0 ow. on-
cealing his connection with the offense was his primary objec-
tive, and this could be, accomplished only by concealing the 
money. Delay afforded him greater opportunity to effectuate 
his purpose, and necessarily worked to the disadvantage of the 
victim, as well as to the prejudice of discipline. If successful 
action was to be taken at all, it had to be taken immediately. 
A search conducted in the manner described in the evidence 
was the only course reasonably open." 

(2) United States v. DllfI)is, 4 USCMA 577, 578, 16 OMR 151, 
152 (1954). Where the theft of money from the occupants of 
a hut was discovered early in the morning, the First Sergeant, 
in the absence of the Commanding Officer who was on duty at 
battalion headquarters as Officer of the Day, may conduct a 
detailed search of the hut, including the personal possessions 
of the occupants. "Money is, ordinarily easy to conceal and 
difficult to identify .•.. The 'thefts became known before 
the reveille assembly. If the thief was an occupant of the hut 
in which the losses occurred, it was quite probable that he had 
not yet had an opportunity to conceal completely the stolen 
property. This probability would be even greater, if, as the 
First Sergeant may well have believed, the thefts were com­
mitted just before their discovery. Under the circumstances, 
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an immediate search would prevent removal or more effective 
concealment. While, as suggested by the board of review, the 
same result might perhaps have been accomplished had the 
First Sergeant isolated the occupants of the huts, and then 
obtained express authority from the commanding officer, the 
possibility of other courses of action does not destroy the rea­
sonableness or necessity of that which was actually taken. 
Accordingly, we hold that the search was legal." 

(3) Un#ed, States v. Alaniz, 9 USCMA 533, 536, 26 CMR 313, 
316 (1958). Where military police had placed an off-post 
private dwelling under surveillance as a suspected narcotics 
outlet and arrested the accused when he approached it, the 
subsequent search of the building probably could not be justi­
fied as being reasonably necessary to prevent the immediate 
disposition of the narcotics found therein. "There remains 
the serious question of why the Government agents had not 
procured a search warrant. They testified that they felt the 
need for the search to be immediate to prevent contraband 
from being removed from the accused's shack. However, we 
note that at least six Government agents participated in the 
arrest. Certainly leaving some to guard the shack while 
others procured a warrant would not be imposing an unrea­
sonable requirement upon the arresting officer." 

Note. The court did not decide the Issue because It held Itself bound 
by the convening authority's tactual determination, upon reView, that 
the search was illegal. 

Dis8enting opinion of Latimer, J. (at p. 540, 320). "As 
to the dimly phrased assertion in the majority opinion that 
it would have been convenient for the Government agents 
to procure a warrant, I think the following excerpt from 
United State8 v. Rabinowitz, 339 US 56, 94 L ed 653, 70 S Ct 
430 (1950), is sufficient answer: 

'It is appropriate to note that the Constitution does not say 
that the right of the people to be secure in their persons 
should not be violated without a search warrant if it is prac­
ticable for the officers to procure one. The mandate of the 
Fourth Amendment is that the people shall be secure against 
unrea80nable 8earohes . ... [S)earches turn upon the t"ea­
sonableness . under all the circumstances and not upon the 
practicability of procuring a search warrant, for the warrant 
is not required. To the extent that Trupiano v. United State8, 
834 US 699,92 Led 1663, 68 S Ct 1229, requires a search war­
rant solely upon the basis of the practicability of procuring 
it rather than upon the reasonableness of the search after 
a lawful arrest, that case is overruled ... The revelant test is 



not whether it is reasonable to procure a search warrant, but 
whether the search was reasonable. That criterion in turn 
depends upon the facts and circumstances-the total atmos­
phere of the case. It is a sufficient precaution that In w officers 
must justify their conduct before courts which have always 
been and must be, jealous of the individual's right of privacy 
within the broad sweep of the Fourth Amendment.' " 

(4) OM 388049, Poli:n, 21 CMR 352 (1956), pet, denied, 21 OMR 
340 (1956). When a privately owned camera disappeared 
from a truck occupied by three soldiers during a field ex­
ercise, the senior noncommissioned officer in charge could 
lawfully direct a search of the cargo packs of the soldiers 
which had been left in the truck. 

e. OOrlsent to sea'l'oh. A search is lawful when made with the freely 
given consent of the owner in possession of the property searched. 
Since such consent amounts to a waiver of a fundamental right the 
government must produce clear and convincing evidence of a conscious 
surrender thereof and not mere peaceful submission to apparently 
lawful authority. Although there is no requirement that the indi­
vidual be warned of his rights before being asked to consent to a 
search (see U.S. v.!sani, 10 USOMA 519, 28 OMR 85 (1959), para. 4, 
Ohapt. X, supra) the fact that he has or has not been informed of his 
right not to give consent may be relevant to the issue of whether or 
not his consent was freely given, 

Illustrative oases. 
(1) United States 'V. Wiloh.", 4 USOMA 215, 217, 15 OMR 215, 

217 (1954). Where an investigator asked the accused, sus­
pected of the larceny of money, if he "might check his per­
sonal belongings" and the accused replied "yes" and took the 
investigator to his quarters, there was freely given consent 
to the resulting search. "The general principles governing 
search and seizure are simple, but not always easy to apply. 
Essentially each case must depend upon its own facts. • .• 
A search made with the oonsent of the person whose property 
is searched is not unlawful. .. , However, mere acquiescence, 
by peacefully submitting to the demands of a person having 
the color of office does not turn an otherwise illegal search 
into a lawful one. . •. Hopkins did not demand the right 
to search; nor <l.id he even tell the accused he had come to 
make a search. . . • At the time the request was made, the 
accused was not in his room. Nevertheless, he willingly 
granted permission to make the search, and he took the agent 
to his own room. The response was free and affirmative. 
Such conduct can reasonably be construed to indicate consent 
rather than mere acquiescence." 
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(2 ) United States '!I. W hitaore, 12 USCMA 345, 347, 30 CMR 
345, 347 (1961). "As we have noted in prior decisions, it 
is unnecessary to warn au accused in accordance with Article 
31. ..• in order to obtain his couseut to a search .•.. Nei­
ther do we uuderstand the law to require that one must be 
advised of his right not to consent to a search without a 
warrant or its military equivalent, before a search so predi­
cated may be found to be lawful. •.. Both circumstances 
may, however, throw light on the question, and here the evi­
dence clearly shows that accused was advised not only of his 
privilege to remain silent but also of his right to be secure 
against unreasonable searches, before he executed the writ­
ten authorization." 

(8) United States '!I. Berry, 6 USCMA 609, 20 CMR 325 (1956). 
When two individuals occupy a hotel room and are both 
present when permission to search is requested and one of 
them gives his consent to the search, the silence of the other 
will be deemed indicative of consent on his part. 

(4) CM 402,568, Weston, 28 CMR 571 (1959). When an indi­
vidual who has been advised of his rights under Article 31 
and that he is suspected of stealing a certain ring, is told that 
the investigator desires to check the contents of his pockets, 
and then himself empties his pockets and produces the ring, 
his conduct clearly shows full consent to being searched. 

(5) ACM 16818, Green, 29 CMR 868, 872 (1960). A search of 
the accused's automobile made with the consent of his wife, 
after she was apprehended as a "shoplifter" in a post ex­
change, was lawful. "The cases are in conflict on the au­
thority of a wife to consent to the search of her husband's 
property, but ,there is respectable Federal authority to sus' 
tain the position that she may .••• These cases are con­
cerned with a wife's consent to search of the husband's 
dwelling. But less of a showing of probable cause is required 
to sustain the search of an automobile." 

(6) United States '!I. Alaniz, 9 USCMA 533, 26 CMR 313 (1958). 
A soldier arrested on a narcotics charge, informed the mili­
tary police that the accused was his source of supply and 
operated out of a certain shack located off the military res­
ervation. The military police placed the shack under sur­
veillance and arrested the accused when he approached it. 
They then asked his consent to, the shack being searched, 
informing him that if he refused they would get a warrant. 
The accused gave consent and testified that he did so because 
"thecircumstauces of the arrest had put him in fear." The 
law officer ruled that the search wae legal. Upon review, the 



convening authority adopted the recommendation of the 
reviewer that the search be held illegal on the ground that 
the consent was coerced. The Court held that it was bound 
by the factual determination of the convening authority. 

'Nate. The Court refrained from expressing any opil)llon on the 
legality of the search but dId quote from several federal cases holding 
that purported consent to a search was mere "peaceful submission" 
to law enforcement officers .. Judge Latimer, in dissent, would find the 
search to have been legal. 

(7) ACM S-18141, H07iday, 28 CMR 80'7, 811 (1959). The 
search of the accused when apprehended while leaving a 
suspected narcotics outlet in Korea produced a vial of what 
might have been narcotics. Subsequently, while stilI in cus­
tody the accused signed a form consenting to a search and 
some opium was found in his wallet. "Consent, when the 
accused is in custody of Government agents, is not to be 
lightly inferred, and the Government must establish it by 
clear and positive evidence. ••• In the case before us, the 
accused had been illegally apprehended. He was twice 
searched, while being held at gunpoint. Shortly thereafter, 
he was taken, under illegal custody, to the local detachment 
office of the Office of Special Investigation. There he was 
confronted by still other law enforcement agents who also 
wanted to search him. These facts negative the assertion 
that the consent was freely given." 

f. Auth01'ity of oo'fTllffWlYliling offioers. 
(1) General. Paragraph 152, MCM, provides that commanding 

officers, including officers in charge, have the authority to 
order searches of certain types of property. In general, there 
is plenary power to direct such a search of United States 
property wherever located and of privately owned property j: 
located on military reservations and owned, used or occupied I: i 

by persons subject to military law. Furthermore, there is .11 

also authority to order a search under certain conditions of 
off-post living quarters oVerseas and of any private property 
located on military reservations and to search the persons of 
military personnel in places under military control. AI- lil,.:1 

though the Manual does not specifically so require, a search 
cannot be upheld as having been made under authority of a Ii 
commanding officer unless there is a showing that the com-
mander concerned had "probable caUSe" to direct the par-
ticular search. 

(2) U'lllitea States property. A commanding officer having juris­
diction over the place wherein is situated property which is 
OWliOl'iI. or controlled by the United States and is under the 
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control of an armed force may lawfully authorize a search of 
such property. It is immaterial whether the property 
searched is in the United States or a foreign country • 

. IZlJu,strative oases. 
(a) United States v. Doy'le, 1 USOMA 545, 547, 4 CMR 137, 

139 (1952). "There has long existed in the services a rule to 
the effect that a military commanding officer has the power 
to search military property within his jurisdiction .... 
The basis for this rule of discretion lies in the reason that, 
since such an officer has been vested with unusual responsi­
bilities in regard to personnel, property, and material, it is 
necessary that he be given commensurate power to fulfill 
that responsibility. This rule and the reasons for it have 
been expressly recognized and approved by the Federal 
c.ourts .... It is unnecessary, in this connecti.on, to spell 
.out the .obvi.ous policy c.onsiderati.ons which require a differ­
entiati.on between the p.ower .of a c.ommand,ing .officer .over 
military pr.operty and the p.ower.of a public .officer t.o invade 
a citizen's privacy. That there may be limitations upon the 
f.ormer's power we d.o not doubt. Ins.ofar as the power 
bears .on criminal prosecuti.ons, both trial courts and ap­
pellate f.orums are available to insure the c.ommanding offi­
cer d.oes n.ot abuse his discreti.on to the extent that the rights 
.of an individual are unduly impaired." 

(b) United State8 v. GebM1't, 10 USCMA 606, 28 CMR 172 
(1959). A commanding .officer has auth.ority to c.onduct a 
"shaked.own" inspecti.on .of the wall and f.ootlockers and 
beds in a barracks f.or the purp.ose of l.ocating stolen per­
s.onal property. 

(0) United States v. Higgins, 6 USCMA 308, 20 CMR 24 
(1950). The Naval Attache in Trip.oli, acting in his ca­
pacity as commanding .officer ofthe accused, aNa vy ye.oman 
assigned t.o the .office .of the attache, could Ill. wfnlly auth.orize 
a search .of the accused's family quarters which were 
situated in a h.ouse rented by the Government fr.om a 
private .owner f.or the use .of the accused and his wife. 

(3) Pmate property on miZitaTy 1'eservations. A c.ommand­
ing .officer having jurisdicti.on .over the place wherein is 
situated pr.operty which is l.ocated within a military installa­
ti.on and which is .owned, used, .or.occupied by pers.ons subject 
to military law .or the law .of war may lawfully authorize a 
search .of such pr.operty. Furtherm.ore, an installati.on com­
mander may, "f.or probable cause, or .other military justifica­
tion, .order a search .of a private vehicle .operated by a pers.on 



not otherwise subject to military law, when entering or leav. 
ing the post ••• " (JAGA 1954/8177,4 Dig Ops, Search and 
Seizure, § 7.7). See also JAGA 1959/5552, JALS, Pam 27-
101-18. 

(4) Primate property overseas. A commanding officer having 
jurisdiction over personnel subject to military law or the 
law,oJi war may lawfully authorize a sea,rch of property 
situated in a foreign country or in occupied territory which 
is owned, used or occupied by such personnel. Such a search 
may extend to privately owned or rented living quarters over 
which the United States otherwise has no control whatsoever. 

Illustrative case. 
United States v .. De Leo, 5 USCMA 148,158,17 CMR 148, 

158 (1954). When a soldier stationed at a United States 
Army installation in France and assigned living quarters 
thereon rents an apartment in a nearby town a search of such 
apartment may be authorized by his commanding officer. AI· 
though the off-post dwelling of military personnel in the 
United States may not lawfully be searched without a war· 
rant, paragraph 152 prescribes a different rule for foreign 
countries. Under this rule ". •. it appears that a legal 
search of property may be effected (1) if the property is 
located in a foreign country, (2) it is used by a military per· 
son and (3) if the search is authorized by his commanding 
officer. We consider that such a search would be reasonable 
within the Fourth Admendment-with th" result that there 
can be no problem of possible inconsistency between the 
Manual and that Amendment-assuming that the latter is to 
be accorded extra-territorial effect." Furthermore, the con· 
sent of the commanding officer to such a search may be in­
ferred from his silent acquiescence therein. 

(5) Military personnel. Paragraph 152, MCM, recognizes that 
military custom may authorize searches other than those 
specifically mentioned therein. Pursuant to long standing 
military custom a commanding officer may order a search of 
members of his command in places under military control 
and searches of persons subject to military law or the law of 
war in places under his jurisdiction. 

IZlustrative case. 
ACM 6172, Twrk8, 9 CMR 641, 645 (1953).' The search 

of the person of an airman which has been authorized by his 
squadron commander is lawful' even though it takes place on 
an insta;llation other than that in which the squadron is lo­
cated. "The authority of a commandhrg officer to make or 
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order an inspectio)l or search of a member of his organization 
ill a place under military control has long been recognized as 
indispensable to the maintenance of good order and discipline 
in the command. . .. The narrow problem, then, is whether 
the search of an accused's person, ordered by his squadron 
commanding officer, which is conducted outside the squadron 
area but within the confines of an Air Base which is under 
United States military control in Japan falls within the gen­
eral category of those searches which have heretofore been 
deolared lawful ... we [cannot] perceive any requirement 
that an aocused must be returned to the squadron area before 
he could be searched under authority of the latter's own com­
manding officer and our attention has not been directed to 
any rule, regulation, or authority to that effect. To hold 
otherwise might result that where one airman standing in the 
squadron !lrea could be lawfully searched by the commanding 
officer, his barracks mate, standing a few feet away, but off 
the squadron area, could not be lawfully searched by his own 
commanding officer. Such a result would nnduly impair the 
ability of the commander to perform his duties and, accord­
ingly, we hold that the search and seizure in this case was 
not rendered unlawful by the fact that it was .conducted out­
side the squadron area of the commanding officer who 
authorized it." 

(6) Probable oause required. All commanding officer searche8 
must be not unreasonable and must be based upon probable 
cause. What constitutes "probable cause" in a given case 
depends upon the extent and purpose of the search. For 
this purpose security inspections and routine inspections of 
military personnel when entering or leaving military areas 
are not considered to be "searches" but are to be treated as 
legitimate administrative measures. 

lUustrative8 oa8es. 
(a) United States v. Brmvn, 10 USCMA 482, 28 CMR 48 

(1959). A search of a soldier's person by his commanding 
officer must be based on probable cause. "Only unreason­
able searches are prohibited .... The question is simply 
one of whether there was probable cause to search. What 
is reasonable, of course, may vary according to circum­
stances. For example, a search which may be considered 
reasonable on a wartime battle front to secure evidence of 
spying might under different conditions, be regarded as 
highly irregular." (at 487,53). "While there is substantial 
discretion vested in the commanding offi~;er to order a 



search of persons and property nnder his command, con­
sideration of all the circumstances herein make it clear 
beyond cavil that Lieutenant Clark acted on nothing more 
than mere suspicion. Reasonable or probable cause was 
clearly lacking for both apprehension and the search and, 
although the military permits certain deviations from civil­
ian practice in the procedures for initiating a search, the 
substantive rights of the individual and the nQcessity that 
probable cause exist therefor remain the same. Unreason­
able searches and seizures will not be tolerated. • • . 
While we recognize the commanding officer's. traditional 
authority to conduct a search in order to safeguard the 
security of his command, that issue is not presented 
here. • . . The search was general and exploratory in 
nature and wholly lacking in reasonable cause." (At 488, 
54.) 

S Note. See par. 40(1) (a), 8upra, for the circumstances of the 
!: search. 

f 

1 

(0) United States v. Gebhart, 10USCMA 606, 610, 28 CMR 
172, 176 (1959). A "shakedown" inspection of a barracks 
by a commanding officer must be based upon probable 
cause but such an inspection "has long been regarded as 
reasonable" when based upon information that personal 
property recently has been stolen from an occupant of the 
barracks. The"... exercise of the power to order 
searches is not unlimited. • • •. It can be said with assur­
ance that the exercise of the authority to search must be 
founded upon probable cause, whether the search be general 
in that it includes all personnel of the command or sub· 
division, or limited only to persons specifically suspected 
of an offense. . . . A search founded upon mere suspicion 
is illegal. . . . [0] To hold otherwise would require us to 
deny to military personnel the full protection of the United 
States Constitution itself. This, neither we, nor Congress, 
nor the Executive, nor any individual can do." 

·At tbts point the opinion. inserts note 2 as tollows: uB()th the geilerallze4 
and particularized types of searches are not to be contused with Inspections 
of mtlltary personnel enterlng or lea-ving certain areas, or thOBe, for e::tample. 
conducted by a commander In furtherance of -the security' of his command. 
These are wholly administrative or preventive In nature and ate wlthUl the 
commander's tnherent powers," 

Note. Above opinion by Quinn, C.J. The other members of the 
Oourt would dispose of the case on other grounds and did not discuss 
the issue of probable caUse. 

(0) United State8 1J.Harman, 12 USCMA 180, 80 CMR 180 
(1961). At 0600 hours, a soldier reported that some money 
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had been stolen from him while he slept. At 0900 hours, 
the detachment commander conducted a "shakedown" in­
spection of the barracks and the stolen currency was found 
in accused's possession. All members of the Court agree, 
in separate opinions, that the search was lawful. Judge 
Latime1': "[The search] was authorized by the Detach-. 
ment Commander, and there can be no doubt that probable 
cause existed. A nighttime barracks theft had been re­
ported from a guarded building at the time those billeted 
therein arose, and little time had elapsed in which the 
stolen money could have been carried away. It was, there­
fore, highly likely that the money was in possession of an 
occnpant of the barracks .... Clearly, this search was 
nothing more· or less than a familiar 'shakedown' inspec­
tion, the lawfulness of which has long been recognized. . .• 
True it is that the searchers got no further than accused. 
However, it is not surprising that they started with him 
for the evidence pointed in his direction and to two others 
in the barracks whose wallets had previously been found 
to contain more than the amount stolen. And it should be 
remembered that the commander had ordered, and the in­
vestigating party indeed was required, thoroughly to search 
the~lltire barracks. B ut when the currency was found, 
obviotlsly there was no need to continue further." (At pp. 
183, 184.) OMe! Judge Quinn: " •.. [A] 'shakedown' 
search of this kind is lawful." And as an incident to the 
search each of those to be searched can be "directed to place 
his effects on his bunk and to stand alongside, or to open 
his locker and stand by it." (At p.187.) Judge Fergu8on: 
"Concededly, the search itself was authorized by a com­
manding officer who undoubtedly had probable cause to 
suspect the accused." (At p. 190.) 

Note. See par. 4d, ch. X, supra, in connection with the appUca~ 
tion of Article 8ib to shakedown inspections. 

(d) United States v. MUr"l'ay, 12 USCMA 434, 436, 31 CMR 20, 
22 (1961). The discovery in a trash can of undelivered 
mail, which the accused normally handled, provided prob­
able cause for a search of his quarters by his commanding 
officer. "The commanding ·officer of a unit, charged as he 
is with the maintenance of discipline over his command 
and the responsibility for United States property under 
his control, is upon the determination that probable cause 
exists so to act, authorized under military law either per­
sonally to·conduct a search of the quarters and property of 



a member of his command or to cause such an examination 
to be carried out by another. . .. There is no doubt that 
Mulll1hey [the commander] had probable cause to suspect 
the accused of committing a mail offense. He had been 
presented with a valid money order found in a trash can. 
His personal inspection of the container resulted in the 
discovery of numerous other pieces of mail, all of which 
were addressed to Army Post Office 17'2. From his normal 
duties, he knew that the accused was charged with the 
responsibility for local handling of Illail directed to that 
address. Accordingly, he was almost compelle,d to infer 
that mail matter was being wrongfully used and. that. the 
accused was probably the criminal agent involved." (The 
Court also held that in the absence of any commissioned 
officer, t9-e senior warrant officer present was a "command-
ing officer.") . 

(7') Delegation of authority. The Manual provides that a com­
manding officer may delegate his authority to order searches. 
The Judge Advocate General of the Army has rendered the 
following opinion on the policy factors involved in such a 
delegation : 

"It is considered consistent with Department of the Army 
policy for commanding officers to delegate to persons of their 
command their general authority to order S\larches under 
paragraph 152 of the Manual. A commanding officer may 
delegate all his authority in this respect or, in his discretion, 
limit such delegation to the extent considered necessary 
under the circumstances. The official to whom such delega­
tion is made should be one of discretion, and normally relia­
ble, snch as an Executive Officer, DeputyComrriand, Adju­
tant or Adjutant General. It is not considered advisable 
to select the Staff Judge Advocate who may later be called 
upon to pass upon the legality of his own act, nOr the Pro­
vost Marshal, whose function is analogous to that of a Chief 
of Police and who should not be empowered to authorize 
his own activities.. The delegation should be made to the 
official position or office desired, rather than to the individual 
occupying such position or office. It would, appear necessary 
for the new commanding officer to accomplish a delegation 
of authority upon a change of commanders;" (Ltr JAGS 
1953/6606,14 Aug 53; 1953Chron 11)"5.) 

In United State8v. Weave,., 9 USCMA 13,25 CMR 275 
(1958), the Court, by necessary implication, recognized the 
propriety of the delegation of a commanding officer's author­
ity to order searches. Therein, the Court concerned itself 
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solely with the interpretation of a writing which delegated 
such authority to the holders of nine described offices and 
upheld the exercise of such delegated power by one of the 
designated individuals as being within the terms of the 
writing. 

g. Othe'i' "'i'easonabZe" sea'i'ohee. The Coupt of Military Appeals 
has rooqgnized the validity of searches other than those mentioned 
specifically in paragraph 152, MCM. These are those searches which 
in. light of all the surrounding circumstances are not unreasonable. 
The Court has indicated its acceptance of the proposition that the 
term "reasonableness" as applied to military searches and seizures 
may have a somewhat different meaning than in the civilian sphere. 

lll!ust'i'ative oases. 
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(1) United States v. DoyZe, 1 USCMA 545, 548, 4 CMR 137,140 
(1952). A master-at-arms who reason4bly believes that a. 
sailor is in possession of the stolen property of another sailor 
may lawfully search the locker of the former. Although a 
master-at-a.rms is the disciplinary representative of the com­
manding officer " .•. we hesitate to attribute to such a person 
the discretionary powers to search which are vested in the 
commanding officer. It is distinctly arguable that his power 
to search military property should be limited by a require­
ment that reasonable cause therefor should be shown. We 
would have serious doubts concerning the propriety, in the 
absence of express authorization, of allowing such a person 
to make general exploratory searches without a showing of 
good cause. .... Here, an eye-witness had informed the 
master-at-arms that petitioner had in his possession the cloth­
ingof another. He, therefore, had reasonable and probable 
cause to believe that an offense had been committed by peti­
tioner. . .. Inability to take direct and prompt action in 
such a situation would seriously impair the performance of 

. a master-at-arms' duties and responsibilities in regard to 
enforcement of laws and regulations and, under other cir­
cumstances, the protection of government 'property. . .• We 
therefore conclude that the action of the master-at-arms in 
searching petitioner's locker was, according to existing mili­
tary and moral law, reasonable." 

(2) United States v. Rhodes, 3 USCMA73, 75, 11 CMR 73, 75 
(1953). A Staff Judge Advocate may, at the request of 
criminal investigators who suspect an officer assigned to his 
!!SCtion of criminal activities, search the desk in the section 
assigned.to such officer. "The office desk, the object searched, 
was military property safely within the ambit of the direct 



responsibility of the officer who conducted the search. The 
latter was the superior officer of the accused. He had been 
informed reliably and officially that there was good reason 
to believe that the accused was engaged in an unlawful enter­
prise. Indeed, had Captain Meltz taken no action after hav­
ing received intelligence of the accused's alleged misconduct, 
disciplinary proceedings might properly have lain against 
him. It is quite true, of course, that the Captain could have 
elected to report the matter to his commanding officer, 
Colonel Stanton, and to have requested authority to effect 
the search in fact made. However, in our opinion, he WaS 
not required to follow this latter course. The search WaS in 
no sense general and exploratory, but instead was narrowlY 
restricted in scope, purpose, and physical area. It was, there­
fore-under all of the circumstances including the exigencies 
of the military service---<lntirely reasonable. . .. As the 
search was not, under the facts involved here, unreasonable, 
it was not unlawful. We are not at all to be understood as 
laying down the broad rule that any military person pos­
sesses inherent authority to search the effecta of another who 
is his subordinate in rank or grade. In this field of the law, 
as in so many others, general propositions are apt to be 
illusory-for the question in each case depends so completely 
on the setting in which it is found." 

(3) United State8 '1). Bolling, 10 USCMA 82, 85, 27 CMR 156, 
159 (1958). A barracks orderly noticed some marihuana 
cigarettes in an open, unmarked duffel bag lying on the floor. 
An OSI agent was summoned to the scene, removed the 
cigarettes and then examined the remaining contents of the 
bag. The board of review held that the search of the bag 
was illegal. "Contrary to the board of review, we find that 
searching through the duffel bag under the conditions then 
existing, was reasonable. Having lawfully taken possession 
of the property, and knowing it contained a narcotic, there 
was a duty upon the military authorities to segregate the 
contraband property from the personal effects of the owner 
of the bag and impound the prohibited material. This would 
necessitate some searoh to make certain all cigarettes and 
their residue was removed. The fact that in the course of 
performing this duty the accused's name was noti<led on cer­
tain letters is only incidental to the real purpose of the 
searoh ... if ownership of the bag waS known prior to the 
search, then the information on the letters would merely be 
cumulative. However, assuming they alone furnished the 
lead as to the identity of the offender, we find no illegality 
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in the manner in which the information was obtained. There 
is no contention made that the investigating agent exceeded 
the bounds of reason in looking at all the property in the 
bag. The information he obtained was readily available to 
anyone who would be merely seeking to segregate the con­
traband from those goods which were legal. His activities 
were limited in scope and character and, so far as this record 
discloses, his search was narrowed to a legitimate purpose. 
We, therefore, conclude that the search was reasonable and 
the cigarettes were properly admitted in evidence." 

(4) OM 354324, Heok, 6 OMR 223, 228 (1952). In the absence 
of a delegation of authority to him by the appropriate com­
manding officer, a Provost Marshal could not lawfully au­
thorize a search of all bachelor apartments in three apartment 
houses in Germany merely on suspicion that "girls" might 
be found to be present in: one or more apartment in violation 
of directives. " ... it is clear from the evidence that the visit 
of the search party to the three buildings which a;pparently 
contained numerous apartments was an exploring expedition 
conducted by the military police and was neither directed 
specifically against the accused nor predicated upon any in­
formation directly involving him. . .. A search without 
proper foundation, as here exemplified, is unlawful and can­
not be justified by what is found." 

5. Lawful seizures. a. GenemZ. The mere fact that a certain 
object is discovered during a lawful search does not necessarily make 
a seizure thereof lawful. There are certain limitations upon the types 
of objects which may be seized. For this purpose it is necessary to 
distinguish between items of merely evidentiary value, which are 
seizable only incident to a lawful search of the person incident to 
an arrest, and so-called "fruits, tools or instrumentalities of crime" 
and contraband goods. The mere fact that the object seized is not 
related to the purpose for which the search was undertaken does not 
make the seizure unlawful. It is also important to note that certain 
items such as contraband or stolen goods, may be lawfully seized even 
during an unlawful search. However, the lawful seizure would not 
validate the search so as to make the evidence admissible. 

b. Mere evidence. The general rule is that items of "merely evi­
dentiary value" are never seizable except during a search of 'the 
person·,incident to a lawful arrest. Such items care those which 
have no connection whatsoever with the offense involved other than 
as proof of the commission of the offense. As is pointed out in 
subparagraph 0, infra, the cases demonstrate a willingness on the part 
of the courts to go to great lengths to hold an item to be mOJ;,e-{han 
mere evidence with the result that ordinarily only such items as state-
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ments made by an individual' after the commission of a crime would 
fall into the category of "mere evidence." The authority to seize 
even pure evidence found on the person of an arrested individual 
springs from the plenary authority to divest such an individual of 
anything whatsoever found on his person. Since the arresting au­
thorities have lawfully acquired possession of the items thus seized 
they are admissible in evidence. 

lllw;tmtive oase8. 
(1) United State8V. Higgins, 6 USCMA 308, 20 CMR 24 (1955). 

A note written by an embezzler to his wife after the embezzle­
ment had taken place, in which he mentioned the use to 
which he planned to put the stolen money "after I get out 
of the pokey," constituted "mere evidence" of the crime and, 
as such, would not be subject to being lawfully seized from 
him during a search of his quarters. 

(2) Week8v. United State8,"232 U.S. 383, 392 (1914). There ex­
ists "the right on the part of the government, always recog­
ognized uuder English and American law, to search the 
person of the accused when legally arrested, to discover and 
seize fruits or evidence of crime. This right has been uni­
formly maintained in many cases." 

(3) Kremen v. United States, 353 U.S. 346 (1957). During an 
arrest of three individuals on charges of harboring a fugitive 
from justice, the FBI seized the entire contents of the cabin 
in which the arrests took place as well as all items found 
on the persons of those arrested. "The seizure of the entire 
contents of the house and its removal some two hundred miles 
away to the FBI offices for the purposes of examination is 
beyond the sanction of any of our cases. While the evidence 
seized from the persons of the petitioners might have been 
legally admissible the introduetion against each of petitioners 
of some items seized in the house in the manner aforesaid 
rendered the guilty verdicts illegal." 

o. Fruit8 or Vnst1'U?nentalitie8 of orime. The fruits of a crime, 
, such as stolen goods, and those items which have been used in connec­
: tion with the commission of a crime are seizable. The cases set forth 
below demonstrate the elasticity of the term "instrumentality of 
crime." It must also be noted that such items are subject to lawful 
seizure when discovered even though they are unrelated to the pur­
pose for which the search was conducted. 
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Illustrative oases. 
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(1) Har"f'il1 v. United State8, 331 U.S. 145 (1947). When, dur­
ing a lawful search of an apartment for the cancelled checks 
involved in the offense for which the defendant was arrested, 
the seachers came across several draft registration cards 
Which the defendant could not lawfully possess, such cards 
constituted the means of committing a crime and were sub­
ject to lawful seizure. 

(2) A.bel v. United States, 362 U.S. 217 (1960). During the 
search of the defendant's hotel room incident to his arrest as 
a deportable alien, the searchers could lawfully seize such 
items as a forged birth certificate and coded messages which 
were being used in connection with espionage. 

(3) United States v. Doyle, 1 USCMA 545, 549, CMR 137, 
141 (1952). Civilian police sea,rching accused's privately 
owned vehicle for some stolen seat covers pursuant to a 
search warrant could lawfully seize a stolen master·at-arms 
badge found pinned to the sun-visor of the car. "The Fed­
eral Courts have frequently condemned general exploratory 
searches, where the result of such a search is to produce 
unexpected products of crime .... However, if the search 
is lawful, officers may seize items r()!atively apparent, even 
though the original purpose of the search did not relate to 
those items ..•. Here, the civilian authorities searching the 
car had procured a warrant authorizing them to search peti­
tioner's car. During this search, the master-at-arms badge 
was found in plain vifw-pinned to the sun-visor inside the 
car. Under the rule lset forth in Harris 11. United States, 
supra, this evidence of crime was legally seized and should 
have been allowed in evidence at the trial." 

(4) United States v. Rlwdes, 3 USCMA 73, 75, 11 CMR 73, 
75 (1953). A diary in which the accused maintained records 
of his black-market activities qualifies as an instrumentality 
of the crime and is seizable. "That there is such a [non­
seizable] category-customarily characterized as 'mere evi­
dentiary materials'-is firmly recognized .••. However, the 
doctrine's boundary lines are not clear, but are shadowy, in­
distinct and elusive indeed.' ••• Here, it is quite clear that 
the diary of the accused constituted in fact his means-quite 
appareutly his only means-of preserving the records of his 
nefarious activities, although not in customary business form. 
It is, of course, the substance of the diary which must control. 
Viewed substantively, the diary was as much a part of the 
accused's unln wful undertakings as were the ledger and bills 



of the prohibition law violator held subject to seizure in 
Ma'l'1'on v. United State8, supra [275 U.S. 192]." 

(5) United State8 v. De Leo, 5 USCMA 148, 161, 17 CMR 148, 
161 (1954). Sample tracings of a certain signature found 
in a lawful search pertaining to another unrelated offense 
were lawfully seizable as the instrumentalities of the crime 
of forgery. "If the search was lawful, then what of the 
seizure? Of importance in this aspect of the matter is the 
dictinction between merely evidentiary materials on the one 
hand, and on the other instrumentalities of crime ..•. The 
items seized took the form of five nondescript slips of white 
writing paper on which was written the name 'Andrew D. 
Binz'-and which were located in the accused's writing case. 
As appeared subsequently, the accused had pressed certain 
missing travelers checks to a windowpane and thereafter 
traced the signature of Andrew D. Binz. Subsequently he 
had forged certain countersignatures by copying from the 
tracery to the checks. ••• The slips of paper here ... could 
hardly have been adopted to a purpose other than one of 
forgery, past or future. Without. making sample signatures 
on such slips-whether freehand or through a process of 
tracing-it is doubtful that a credible forgery could .have 
been perfected. Those documents, while not contraband, 
constituted 'private papers' of De Leo only in an extremely 
loose and undiScriminating sense of the term .•.. They 
were subject to seizure." 

(6) CM 401550, Starks, 28 CMR 476, 481 (1959), pet. denied, 
28 CMR 414 (1959). A letter written by the accused toa 
friend in whose custody he had left two stolen Government 
pistols instructing him to dispose of them is lawfully seizable 
as being "an instrument designed, intended or used as the 
means of committing a criminal offense." Even though the 
larceny had been completed the letter contemplated the 
wrongful disposition of the property, a misprision of felony 
or an obstruction of justice. Furthermore, the legality of 
the seiznre does not depend upon the offense for which the 
accused is actually prosecuted and the item seized need not 
be an instrumentality of that specific offense. . 

d. UrUa~ofuZ 8ea'l'Ohe8. It is possible to have a lawful seizure during 
. 'an unlawful search. This occurs when the searchers discover items 
'l¢.a contraband nature during the unlawfUl search. Insuoh a (lRse 
.. IPilthough the items.a~e seizable, the illegality of the searoh prevents 
;·their being used as evidence. 
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Illustrative ca8e. 
United State8v. Jeffer'8, 342 U.S. 48 (1951). Narcotic drugs found 

to be in the unlawful possession of the defendant during an unlawful 
search may be seized. However, the discovery of the drugs does not 
have retroactive effect so as to legitimate the search and the iIIegality 
of the search during which the drugs were seized renders them 
inadmissible in evidence. 

e. "SeWwre" of information. It is possible to have a "seizure" 
without the searchers actually taking physical possession of any ob­
ject. This occurs when what is seen during a search gives the 
searchers information. If the search is unlawful, such information 
is deemed to have been obtained illegally and the testimony of the 
searchers as to what was seen is inadmissible. 

j. SeWwre8 without 8ear'oM8. It is possible to have a seizure without 
there having been an antecedent search. This occurs when the item 
seized is discovered solely as a result of being in the plain sight of an 
individual who is not infringing upon any right of privacy in ob­
serving it. In such a case the admissibilty of the evidence resulting 
from the seizure depends upon the reasonableness, under all the 
circumstances, of the seizure. 

IlZu8wative oase. 
United States v. Bolling, 10USCMA 82, 84, 27 CMR 156, 158 

(1958). When a barracks orderly, while performing his assigned 
duties, observed what appeared to be marihuana cigarettes in an 
open duffle bag lying on the floor, the subsequent seizure of the duffle 
bag by the first sergeant who had been notified of the discovery, was 
lawful and the cigarettes were admissible. " ... the seizure was legal 
for the following reasons: The room where the bag was located was 
open and used by all occupants of the barracks. The bay orderly's 
presence there was in the performance of his duties, and he was in no 
sense a trespasser. He observed what he concluded-and rightly so­
were marihuana cigarettes and he promptly notifi~d the first sergeant 
of his discovery. The sergeant testified he seized the property to pre­
vent its removal or disposal. •.. We believe thitt when it appears 
to a noncommissioned officer, clothed with power to supervise the dis­
cipline of a command, that marihuana-the possession of which is 
presumed unlawful and which can be easily concealed or removed­
is located in a common area within the command clearly. visible to 
anyone who happens to look, heaets reasonably in seizing the contra­
band. Particularly is this so if it reasonably appears to him someone 
might obtain possession of the drug while he seeks permission to act." 

6. Search must be official. a. General. Prior to the decision of 
the Supreme Court in Elkin8 v. United State8, infra, it had been 
held in the Federal courts that the rule of public policy which pro-
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hibits the use of otherwise competent evidence because it has been 
obtained as the result of an unlawful search, applied only when 
such search was conducted or instigated by persons acting under 
authority of the United States and that evidence obtained or dis­
covered during an unlawful search conducted by officials of a foreign 
government or one of the United States acting 80lely as such and 
not acting in any manner as the agents or assistants of "federal" 
criminal investigators or by an individual acting in a purely 
private capacity was not rendered inadmissible merely because 
of the illegality of the search. This rule had been applied in 
military law by th~ Court of Military Appeals. In. Elkin8, the 
Supreme Court rejected this principle insofar as it applies to state 
or municipal officers. 

b. Sear'ohe8 by state Or' munioipal offioer's. The ElkinIJ case in­
dicates quite clearly that evidence seized by officers of states or 
municipalities will not be admissible in the Federal courts unless 
the circumstances of the seizure were such that it would have been 
lawful under Federal law if performed by Federal officials. It is 
to be expected that the Court of Military Appeals will apply a 
similar rule in' courts-martial. Although searches and seizures are 
not mentioned in the Code and the Manual provision excludes evi­
dence only if the unlawful search was "conducted or instigated by 
persons acting under authority of the United States," the prior 
opinions of the Court in this area indicate that they applied this 
limitation because it was recognized by the Federal courts and 
not solely because of the Manual provision. These decisions also 
indicate an unmistakable intent to conform the military law of search 
and seizure to 'Federal law wherever possible. 

IZlustmtive oa8e. 
(1) Elkins v. United State8, 364 U.S. 206,4 Led 2d 1669 (1960). 

The so-called "silver platter doctrine" which permits the use 
in Federal courts of evidence unlawfully seized by state of­
ficials when acting independently of Federal officers violates 
the Constitution. The silver platter doctrine had been based 
upon the assumption that the Constitution did not forbid 
unreasonable searches and seizures by state officials. This 
assumption was made false by the holding in Wolf v. Oolo­
mdo, 338 U.S. 25 (1949) that the Fourteenth Amendment 
does prohibit such searches. The rule excluding evidence 
obtained in violation of the .Fourth Amendment has been 
applied by virtue of "the Court's supervisory power over the 
administration of criminal justice in the federal courts" in 
order to compel compliance with the .law. The Fourteenth 
Amendment warrants equal protection in this area. AI-
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though the various states are not required to use the exclu­
sionary rule in their own courts, it will be applied in the 
Federal courts. 

"Free and open cooperation between state and Federal Jaw 
enforcement officers is to be commended and encouraged. 
Yet that kind of cooperation is hardly promoted by a rule 
that implicitly invites Federal officers to withdraw from such 
association and at least tacitly to encourage state officers in 
the disregard of constit.utionally protected freedom. If, on 
the other hand, it is understood that the fruit. of an unlawful 
search by state agents will be inadmissible in a Federal trial, 
there can be no inducement to subterfuge and evasion with 
respect t.o Federal-state cooperation in criminal investiga­
tion. Instead, forthright cooperation under Constitutional 
standards will be promoted and fostered." (at 1680). 

" .•• we hold that evidence obtained by state officers dur­
ing a search which, if conducted by Federal officers, would 
have violated the defendant's immunity from unreasonable 
searches and seizures under the Fourth Amendment is in­
admissible over the defendant's timely objection in a Federal 
criminal trial. In determining whether there has been an 
unreasonable search and seizure by state officers, a Federal 
court must make an independent inquiry, whether or not 
there has been such an inquiry by a state court, and ir­
respective of how any such inquiry may have turned out. 
The test is one of Federal law, neither enlarged by what one 
state court may have countenanced, nor diminished by what 
another may have colorably suppressed." (At 1681). 

(2) Military law prior to Elkims v. U.S. 
(a) ACM 5009, Gilbert, I> CMR 708, 711 (1952). The ac­

oused was searched by city police as he emerged from a 
suspected narcotics outlet which was under surveillance 
and marihuana was found on his person. "Assuming 
.•. that such search by the city police officers was un­
lawful, the law is well settled that where such facts 
exist, the fruits of the illegal search by state or local 
authority are admissible in Federal courts provided .that 
the search and seizure was not accomplished at the instiga­
tion of, or in conjunction with, or as' agents of the Federal 
Government .•.• There was no evidence direot or indirect 
to indicate that there was any connection between the 
Federal and local authorities in apprehending persons in­
volved in the use and possession of narcotics. And in 
this particular instance it was affirmatively shown that it 
was only on the day subsequent to the apprehension of the 
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accused that the Federal authorities were contacted. We 
cannot, therefore, find anything in the evidence which 
would show an alliance between the Federal and State au-
thorities so as to prohibit consideration of the evidence 
seized by the local authorities." 

(b) ACM 11930, Allen, 21 CMR 897, 901 (1956). Where a city 
police officer, acting at the request of the base Provost 
Marshal, arrested the accused in a hotel lobby while the 
Provost Marshal watched the rear exit to prevent the ac­
cused'sescape, the ensuing unlawful search of the accused's 
hotel room by the police officer which resulted in the dis­
covery of the stolen items was "federal." According to 
his [the police officer's] testimony he 'was acting for the 
military' and 'any crime committed on Government prop­
erty we have no jurisdiction unless we are authorized by 
the military.' He considered himself an 'agent of the 
United States Government' and he had no reason to believe 
that the accused had committed an offense against the state 
of Texas. Under the circumstances we can only conclude 
that Captain Gallagher was acting as an agent of the 
United States Air For,ce, and not in his capacity as a 
municipal police officer." 

,'I); O. Searches by foreign offioers or priIIlate indi'l)UIuals. The Supreme 
,,Court based its holding in the Elkins case upon the applicability of the 
,Fourteenth Amendment to state officers. Since the Amendment does 

,,;not apply to foreign' officials or to individuals acting in a purely 
" :personal capacity, the pre-Elkins rule should continue to apply to 
" ,permit the use of evidence unlawfully seiz~d by such persons. 
'i In United States v. Seiber, 12 USCMA 520, 31 CMR 106 (1961), the 

Court of Military Appeals in a unanimous opinion which declined to 
,extend the, "poisoned tree" doctrine to divulgence of marital confi­

dences (see par. 3, ch. XXXI, supra) expressed the belief that Elkin8 
",'iloesnot apply to the activities of private individuals. "M1\nifestly, a 

distinction based upon misconduct by agents of the GOVernment or 
',ilp.d~r color of some aut40rity is sound. It has long been settled that 

, 'evidence ta~en by wrongful act,of a private persoli', wit40ut partici-
, :pation by the Governm~nt will not be barred from evidence .... nor 

,4as that ~ule been sappe4 of, a~y vitality by the recent,decisions of the 
$upreme Court ... [Eikins ,and :Mapp 'I). Ohio, 367 U.S. 643]. In 

'li:lkiJruJ, where the so-called silver platter doctrine was overturned, the 
: :~Videllce was wrongfully obtained, no~ by 1m individual, but by state 
. officers who were treated just as if'they Were Federal agents. Like­
" wise,'the facts in 'Mapp •.• involv~d'lawless aets'bystate officers. 
;F~rther,Verusal ?f'those and'prior' deCisions Uetrlonstrate beyond 

, 'peradve:iIture tnlit'theril1a <if exclusioD.apilliedto both primary and 

369 



derivative evidence was calculated to deter wrongful activity by the 
Government, and to keep the judiciary, as an arm of the Government, 
from becoming accomplices to such impropriety." (At' p. 523, 109.) 

IllAMtratWe oase8. 

370 

(1) United State8 '11. De Leo, 5USCMA 148, 17 CMR 148 (1954). 
When the French authorit,ies decided to soorch the quarters 
of the accused in connection with their investigation of a con­
spiracy involving the use of counterfeit American money and 
requested that an American investigator be present at the 
search because of the accused's military status, the mere pres­
ence of a CID agent during the search did not make him a 
participant therein and even if the search was unlawful under 
French law the evidence seized thereby is not inadmissible. 
"It is a well-established rule of Federalla w that the Govern­
ment may use evidence obtained through an illegal search 
effected by American state or by foreign police-unless Fed­
eral agents participated to some recognizable extent therein . 
• . . As extending in a different direction, United State8 '11. 

Byar8, 273 U.S. 28, ... has been cited to us. There a Fed­
eral officer was present during a search conducted by state 
officials-his presence being attributable apparently to a 
hope that its accomplishment would reveal some item which 
might disclose the commission of a Federal offense. The 
Supreme Court concluded that the products of the search 
must, for the purposes of Federal prosecutioi), be treated as 
if all of the parties to it had been Federal agents. In our 
view a somewhat higher degree of participation by Federal 
officials must be required in an overseas area, than in one 
within the continental limits of the United States, itS the 
predicate for a finding that a particular search co!)stituted an 
American enterprise .... The sittmtion is materially differ­
ent as we meet it outside the territory of the United States. 
That is to say, the serviceman, who is under investigation 
by the police of a foreigll' nation, is present in that country 
by reason of military orders,' Having sent him 'there, 
the United States labors under a duty to protect him­
so far as properlY can, be'--'w'ithrespect to the criminal 
procedul'es of that 'foreign goverl1\l1ent." (At p.155.) "In 
short, Amsrican ()fficials· in 'overseas areas have quite 
generally and properly acted .in liaison . witl) agents of 
the 'host! country in connection with the investigation 
of offenses of which Ameriean servicemen are $uspected~ 
.this for the purpos~ of assurh,g that the legitimate interests 
Of the suspect are protectedintlle.conduct of the foreigp, 



investigation. With this in mind, we hesitate to hold too 
readily that the mere presence of a military investigator dur­
ing a search by foreign police necessarily renders the pro­
ceeding an activity of the United States." (At p. 156.) 
"When we observe, too, that the enterprise was instigated by 
Inspector Lestrade, and that the motive for its existence 
emanated solely from the French police-with Sumocks's 
presence a no more than incidental element-we cannot doubt 
that the record is sufficient to sustain the trial court's deter­
mination that the search was not an American one." (At p. 

'.I 157.) 
t' '(2) United States 11. Volante, 4 USCMA 689, 691, 16 CMR 

263, 265 (1954). A search made under the following cir­
cumstances could be deemed not "official." The accused 
was one of four marines working in the base Exchange 
for extra compensation; the workers were required to make 
up shortages; inventory disclosed a shortage; Sergeant H., 

L 

the exchange steward, suspected the accused; H phoned the 
Chief Steward to seek permission to search the accused's 
locker and was told "You had better do something about it 
or it will be your neck if you don't." The accused's co­
workers then searched his locker and found some Exchange 
merchandise. " ... evidence obtained as a result of such a 
[illegal] search by aprivnte person is admissible .... The 
law officer found that Sergeant Houseman acted only as a 
private person m~tivated by personal interests. If there is 
substantial evidence to support that finding, it must be sus­
tained .... Plainly, not every search made by persons in 
the military service is under the authority of the United 
States. However, we need not attempt to establish categories 
of persons or situations which will make the search eit.her 
official or private. Certainly, a search by a person duly as­
signed to law enforcement duty and made for the sole pur­
pose of enforcingmilitary law, is conducted by a person act­
ing under the authority of the United States .•.. None of 
the persons who made the initial search here was assigned to 
law enforcement duties. But the absence of such assignment 
is not determinative of the problem. In the military estab­
lishment, law enforcement is frequently an integral part of 
the broader problem of military command. Thus, a search 
by one having dir~ct disciplinary power over the. accused is 
one under the authority of the. United States .•.. From an 
analysis of the provisions.of the Marine Corps Manualdeal­
ing with the operation of exchanges, it seems that. no true dis­
ciplinary relation~hip exists between the exchange steward 
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and military attendants." The evidence snpports the finding 
that the search was motivated by the purely personal desire 
of the searchers to avoid being held pecuniarily liable for the 
shortage. 

(3) United States 'IJ. Rogan, 8 USCMA 739, 742, 25 CMR 243, 
246 (1958). The accused, a first lieutenant, was 8-2 of an 
organization on bivouac. A camera belonging to an enlisted 
member of the S-2 section disappeared. Sergeant 0, the 
Intelligence NCO, reported tile loss to the accused who did 
nothing. A "shakedown" inspection of the enlisted men of 
the section, including Sergeant 0, conducted by the assistant 
S,..2 proved fruitless. Sergeant ° become suspicious of the 
fact that the accused was carrying a gas mask and, upon the 
return of the unit to camp, looked into the mask, which had 
been left in a drawer in the accused's desk, and found the 
stolen camera. Sergeant ° testified that he believed he waS 
acting in an "official" capacity in making the search and that 
he had no personal interest in the larceny. "From the evi· 
dence here, the law officer could properly conclude that Ser· 
geant Ontiveros acted in a private capacity. True, the Ser· 
geant described his action as 'official' but the characterization 
did not bind the law officer. ; .. Sergeant Ontiveros reported 
the loss but he did not conduct the 'shakedown.' On the con· 
trary, he was one of the persous searched. Noone gave him 
authority to search. He was, however, very suspicious of 
the 'accused. He fouud the accused's bag in the S~2 office. 
With no one but a fellow noncommissioned officer present he 
examined it. Under these circumstances, the law officer could 
reasonably find that he 'checked' the bag and searched the 
desk t.o satisfy his personal suspicions lind not 'under the au· 
thority ofthe Uriited States'." 

7. Communications act violations. a. GeneraZ. Evidence is in· 
admissible if obtained under snch circnmstances that the Communi· 
cations Act of i93~ would prohibit its use against the accused if he 
were being tried in a United States District Court. Sect.ion 605, the 
pertinent portion of the Act, provides that " .•• no person not en· 
titled thereto shall receive or assist in 'receiving any interstate or 
foreign communicati()n by wire or radio and use the same or any 
information therein contained for his' o,vn benefit o1'fo1' the benefit 
of another not entitled thereto; and no person having received such 
intercepted communication othaving become acquainted with the 
contents, substance, purpose; effect, or meaning of the same or any part 
thereof, knowing that such informat.ion was, so obtained, shall 
divulge or 'publish the existence, contents, substance, purport, effect 
or meaning of the "same or any part thereof, or use'the same or any 
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, , therein contained for his own benefit OJ,'Jfw:tAeiJ1eneftt of 
,:~,oi,Jler not entitled thereto •.• " (47 U.S.C.605)., "",' .', ' ' 

must be remembered that evidence obtained by Ul),la~~ul wire' , 
'1Ii~Rping is inadmissible not because wiretapping is dee~eFf; to :bea; 
;V~QJa,tjon of a fundamental right, as in the case of illegal se,arches, but 
:iAA!~Ulle Congress has forbidden the use of such evidence. tt follows, 

,~:refore, that an interception does not render evidence inadmissible 
within the statutory prQhibition. Set forth below are 

1;:p.m.~'le8 of interceptions which have,been held not to be within the 
the Communications Act. 

L •• 'B."U~"'WIJ'IUIe4 maio circuits. 
v. Unit~d States, 191 F.2d 1,4 (1951), rv'd on other gr01Jh'!ds, 
808. Where defendants used an unlicensed radio transmitter 

"~pw,rnUJnicatebetween a race track and a confederate posted outside 
establishment so as to be able to place bets after the race had 
but before the bookie received the results, interception of the 

communications was not forbidden by the Communications Act. 
, is no merit to appeJlant.'s contention that the trial court erred 

d.1nlitt:ing in evidence the substance of radio messages between ap­
... the Act . . . refers to communications over licensed fa-
The appeJlants wl\re unlicensed operators transmitting voice 
over an unlicensed station ..•. The protections of the Act 

intended for, nor do they cover, such communications which 
l:t1l:emselves illegal." 

I!V.tjl!,zeotlronio eavesdropping. 
,OnLeev.UnitedStates,343U.S.747,754 (1952). Wherean 

informant with a radio transmitter concealed on his person 
: ,entered defendant's laundry and had a conversation with the 
defendant which was heard by a Federal agent equipped with 
a radio receiver and posted on the sidewalk outside the store, 
the Communications Act was not violated. "There was no 
interference with any communications facility which he pos­
se.ssed or was entitled to use. He was not sending messages to 

, ,anybody or using a system of communications within the 
Act." Furthermore, since the Act is not applicable there is 
no rule of law which prohibits the use of evidence of the 

'conversation. The principles governing illegal searches and 
seizures have no application to eavesdropping by radio, or 
otherwise, unless access to the listening post has been gained 
illegally. Herein the informant lawfuJly entered a public 
place of business and the eavesdropper was located on a public 

0', ,sidewalk. 
~) Sifverman v. United States, 365 U.S. 505, 5 L ed 2d 734 

, (1961). It is violative of the Fourth Amendment to insert 
: a "spike microphone" into tlie party waJl of two row houses 

373 



so as to make contaot with the heating duct of the defendant'iii 
house. " ••• [Herein] the eavesdropping was nccomplishe<tl 

' 

by means of an unauthorized physical penetration into the 
premises occupied by the petitioners ..•. Eavesdropping nc-,' 
complished by means of such a physical intrusion is beyond, 
the pale of even those decisions in which a closely divided'~ 
Court has held that eavesdropping accomplished by other: 
electronic means did not amount to an invasion of Fourth' , 
Amendment rights. In Goldman v. United State8, 316 U.s.' ' 
129 .•• the Court held that placing a detectophone against' 
an office wall in order to listen to conversations taking place 
in the office next door did not violate the Amendment. • • " 
But in both Goldman and On Lee [supra] the Court took 
pains explicitly to point out that the eavesdropping had not' 
been accomplished by means of an unauthorized physical 
encroachment within a constitutionally protected area ••• '. 
Here, by contrast, the officers overheard the petitioners' con-' 
versations only by usurping part of the petitioner's house or 
office-a heating system which was an integral part of the 
premises occupied ~y the petitioners, a usurpation that was 
effected without their knowledge and without their consent. 
In these circumstances we need not pause to consider whether 
or not there was a technical trespass under the local property 
law relating to party walls. Inherent Fourth Amendment 
rights are not inherently measurable in terms of ancient 
niceties of tort or real property law .••• This Court has 
never held that a federal officer may without warrant and 
without consent physically entrench into a man's office or 
home, thel1e secretly observe or listen and relate at the man's 
subsequent criminal triwl what was seen or heard." (At IS 
Led 2d '738-9.) 

Note 1. The Court al80 beld tbat eave8aroppmg on what I. being 
said over a telephone Is not a Communications Act violation. 

Note $, The Court declined to consider the impact of modern elec­
tronic eavesdropping devIces upon the law of privacy. uWe need not 
here contemplate the Fourth Amendment implications of these and 
other frIghtening paraphernalia Which the va1,luted marvels ot an 
electronic age may visit upon hUJl1.an s.ociety." (At 15 L ed 2d 787.) 

d. Telephone ewtension8. 
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(1) United States v. De Leon, 5 USCMA '74'7, '755, 19 CMR 43, 
51 (1955). Evidence obtained by listening on an existing 
extension with the express consent of an informant, to a 
telephone conversation between the informant and theac­
cused is admissible. "In enacting Section 605, Congress did 
not turn a telephone conversation. into a privileged COmmU- , 
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nication. Either party is completely free todi~()lose it$ ell:­
istence and contents to whomever he wishes,8:itd to use it 
for his own benefit or the benefit of another to whatever 
ell:tent he desires ..•• What meaning did Congress intend 
to give th.e word 'intercept' .••. We think Congress con­
templated a surreptitious taking; a seizure without the knowl­
edge and consent of both communicants. It is that type of 
interception which is 'inconsistent with ethical standards and 
destructive of personal liberty.' ••. And, the secret inter­
position of a listening device also infringes upon the 'means 
of communication.' ••. Neither of these considerations ob­
tains when one of the communicants authorizes a third party 
to listen to the conversation on an ell:isting ell:tension instru­
ment. ElI:cept, from the standpoint of convenience, this 
procedure is no different from 'the overhearing of the conver­
sation by one sitting in the same room,' which the Supreme 
Court sanctioned in the Goldman case [316 U.S. 129]. 
Neither can it be. fairly described as 'dirty business.' ••• It 
is not unreasonable to suppose that a person who employs the 
telephone as a means of communication impliedly consents to 
the receiver's use of ell:isting ell:tensions on his Own num­
ber. ~ •• Accordingly we hold that a person who overhears 
a telephone conversation by means of an extension instru­
ment which he is authorized to use by one of the parties to 
the conversation, may testify to its contents, even though the 
other communicant did not know of, or ell:pressly consent 
to, the listening in." 

(2) Rathburn 1). United States, 355 U.S. 107 (1957). When, 
with the consent of S, police officers listened Qn a regular 
telephone extension located in S's home to a conversation 
between S and the defendant, the evidence gained thereby 
was admissible at the defendant's trial for threatening to 
kill S. Listening in on a telephone conversation under these 
circumstances does not amount to the unauthorized inter­
ception of a cQmmunication within the meaning of the 
Communications Act. 

(3) ACM 16294, Martin, 28 CMR 822, 880 (1959). An air­
policeman present in a commissary to investigate the dis­
covery of several cartons of cigarettes found hidden on an 
outside loading platform heard an airman answer an in­
coming telephone call and summon X to the phone. The 
investigator went to an adjoining office and listened on an 
extension to the conversation between X and the accused 
which concerned the cigarettes. The accused who also worked 
in the commissary knew that. the phone was not for X's indi-
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vid,ual use and since he should have known of the existence 
of the extension instrument he assumed the risk that his call 
might be "monitored" on an extension and t,hereby gave 
"the implied consent referred to in the De Leon decision .••• 
Accordingly, we hold there was no illegal interception here." 

e. Self-oontaVned military oirouits. 
United States '1). Nooe, 5 USCMA 715, 19 CMR 11 (1955). The 

monitoring of telephone calls taking place within a self-contained 
military telephone system for the purpose of apprehending the maker 
of obscene calls is not forbidden by the Communications Act. 
"Almost thirty years ago, the United States Supreme Court held that 
the admission in evidence of conversations of the defendant obtained 
by tapping business and home telephones did not violate the United 
States Constitution ••.. [in a later case] the Supreme Court also 
determined that, in enacting Seotion 605 of the Communications Act, 
Congress intended to establish a rule of evidence for the Federal 
courts .•.• Later ..• the Supreme Court concluded that the inclu­
sive language of the statute prohibits the interception and divulgence 
of intrastate communications, as well as those of an interstate charac­
ter." (At p. 719, p. 15.) "We are of the opinion that a self­
contained military communications system is not the kind of system 
intended by Congress to be included under the provisions of Section 
605 .••. It requires no elaborate recitation of reasons to emphasize 
the need in the military establishment for close supervision and con­
trol over its own communication system. Monitoring of some sort 
is essential to protect the armed forces from unauthorized disclosure of 
military secrets or just 'loose talk' about confidential military mat­
ters. Such disclosures may be made over a so-called private line on 
a military post as well as over official lines. This was undoubtedly 
appreciated by Congress. And, it seems to us that Congress would 
not restrict the power of the military establishment without a specific 
declaration to that effect." (At p. 721, p. 17.) 

f. FO'f'eign telephone oalls. 
Unif¥;d States '1). Gopaulsingh, 5 USCMA 772, 773, 19 CMR 68, 69 

(1955). The Communications Act does not apply to a telephone call 
made in Korea. " ... it seems to us that Section 605 has no applica­
tion whatsoever to a telephone communication made and completed 
within the boundaries of a foreign country." The Act expressly 
limits its applicability to communications which originate or are re­
cei ved in the United States and its ter,ritories and possessions, except 
the Canal Zone.' ' 

g. Offioial, aotion not required. , Under search and seizure principles 
some sort of official action is required in order to make evidence inad­
missible. This limitation does not apply'in the case of violations of 
the Communications Act. Evidence obtained in violation of the Act 
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is inadmissible regardless of who obtained it 01' the capacity in which 
he was acting at the time. 

Illustrative case. 
Benanti v. United States, 355 U.S. 96 (1957). Where New York 

City police placed a wiretap, lawful under the law of New York, on 
a telephone incident toa narcotic investigation and as a result over­
head conversations pertaining to the possession of illicit alcohol of 
which they informed federal authorities, the evidence obtained by 
the federal authorities as a result of this disclosure is inadmissible 
under the Communications Act. " ... the plain words of the statute 
created a prohibition against any persons violating the integrity of 
n system of telephonic communications and that evidence obtained in 
violation of this prohibition may not be used to secure a federal con­
viction." The legality of the wiretap under the law of New York 
cannot derogate from the plain meaning of the statute. " ... we 
find that Congress, setting out a prohibition in plain terms, did not 
mean· to allow state legislation which would contradict that section 
[oithe Communications Act]." 

8. The exclusion of evidence. a. General. When evidence is il­
legally obtained through search and seizure or wiretapping not only 
is the evidence itself inadmissible but all further evidence obtained 
thl10ugh information supplied by such illegally obtained evidence is 
also excluded. Such subsequently obtained evidence is frequently 
referred to as "the fruit oithe poisonoustree." 

b. The fruit of the poisonous t~ee. Whether or not a particular 
item of evidence is so tainted by illegally obtained evidence as to be 
itself inadmissible frequently is difficult to decide. It is first neces­
sary to decide whether the allegedly tainted evidence was in fact 
obtained as a ~esult of the illegally obtained evidence. If it was so 
obtained it is inadmissible unless the prosecution can clearly estab­
lish that it would have been obtained in any event even if the unlaw­
fulsearch and seizure or wiretapping had not occurred, as, for exam­
ple, by showing that the unlawfully obtained information was sub­
sequently acquired by the investigator in a lawful manner. 

Illu8t'rative oaBeS; 
(1) Si7Jve"thome Lwmbe~ 00. v. Un<ted StateB, 251 U.S. 385, 391 

(1919). The same overriding policy considerations which 
prohibit the use in evidence of copies of documents which 
have been unlawfully seized necessarily also prohibit the use 
of information contained in such documents as the basis for' 
a court order compelling a corporate defendant (to which 
the Fifth Amendment is inapplicable), to produce the origi­
nals. "The essence of a provision forbiddi~g the acquisition 
of evidence in a certain way is not merely that evidence so 
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acquired shalr not be used before the court, but that it shall 
not be used at all. Of course, this does not mean that the 
facts thus obtained become sacred and inaccessible. . If 
knowledge of them is gained from an independent source 
they may be proved like any others, but the knowledge gained 
by tIle government's own wrong cannot be used by it in the 
way proposed." 

(2) Nardone v. United States,308 U.S. 338 (1939). When the 
conviction of the defendant was reversed because of the use 
of evidence directly obtained through wiretapping, it was 
prejudicial error not to permit the defendant, at the new 
trial, to attempt to show tlmt Bome of the government evidence 
was the indirect product of the same wiretap. Evidence ob­
tained as the result of information supplied by an illegal 
wiretap is "the fruit of the poisonous tree" and its use is for. 
bidden by the Communication Act. 

(3) ACM 15962, Williams, 28 CMR 736, 739 (1959). When 
analysis of the accused's urine was made solely because of the 
fact that suspected narcotics were found on his person during 
a search incident to an apprehension, held to be illegal for 
lack of probable cause, the reported results of the urinalysis 
are inadmissible as being "a direct product of the illegal 
search." 

(4) CM 354324, Heo1c, 6 CMR 223, 231 (1952). When accused 
was charged with wrongfully entertaining a female in his 
bachelor quarters in violation of directives, and the knowl. 
edge of the authorities of her presence was gained solely 
through an unlawful search, her testimony at the trial should 
have been exoluded as being the product of the unlawful 
search. "... the testimony of Miss J acker, revealing her 
presence in the accused's quarters. in violation of the quoted 
regulation was a direct consequence or product. of the illegal 
search. It was the knowledge of her presence, gained by the 
illegal search, which enabled the officers to utilize her as a 
witness against the accused. In order to have enabled the 
government to lllake use of her testimony, the record must 
show that such testimony w.s produced upon knowledge 
wholly independent of the illegal search. As the record 
stlinds, it was the information unlawfully obtained which 
determined their course." 

(5) llnited State8 v.' Ball, 8 USCMA 25,23 CMR 249 (1957). 
When OlD agents who .had been posted in a railway station 
with instructions to apprehend whoever took a suitcase from 
a certaih publi? locker, On their own initiative unla.wfully 
entered the loclrer, examined the contents of the suitcase to 



confirm their suspicious that it contained stolen goods, re­
packed the suitcase and returned it to the locker, and subse­
quently arrested the accused when he took possession~of it, 
the contents of the suitcase were admissible as being the 
product of a lawful search incident to an arrest based upon 
information kuown to the investigators independently of the 
illegal sea,rch and were not the product of it. 

c. Oonfe88iona as "Poisoned Fmit." A confession or admission of 
the accused, like any other evidence, mt11J be rendered inadmissible 
by a prior illegal search and seizure or wiretap. The "tainting" of 
a confession under the fruit-of-the-poisonous-tree doctrine can occur 
in two different ways. First, if the confession is obtained as the re­
sult of an interrogation which was conducted 80lely because of the un­
lawfully secured information, i.e., if the accused would not have been 
interrogated but for such information, the confession is clearly the 
product of the unlawful search and seizure or wiretap and must be 
excluded. Seoond, even though the interrogation itself is not thus the 
product of the unlawfully seized evidence, i.e., if it would have been 
conducted even if the search and seizure or wiretap had not occurred, 
the confession may nevertheless be tainted if the investigator used the 
illegally obtained evidence to induce the confession, as, for example, 
by confronting the accused with iIIegaIly seized physical objects or by 
making him aware that his interrogator possessed the unlawfully 
obtained information. In such a situation it is necessary to determine 
whether the accused confessed because of the interrogator's improper 
uS(, of the unlawfully acquired information or for other reasons. If 
thG confession is the product of such information it must be excluded. 
Furthermore, in these situations there exists the possibility that the 
manner of interrogation may raise an issue as to the voluntariness of 
the confession if the circumstances indicate that the use of the illegally 
obtained evidence may have so overpowered the will of the accused as 
to deprive him of his freedom to elect to remain silent. 

/l"bustrative oases. 
(1) Tamted confe88iona. 

«(II) United States v. EUwein, 6 USCMA 25, 31, 19 CMR 151, 
157 (1955). Through the use of unlawful monitoring of 
certain telephone lines the accused was apprehended while 
making an obscene telephone call'. During his subsequent 
interview he confessed to making several lewd calls. The 
investigator testified that information in his files made 
the accused It suspect and that the latter would have been 
interrogated "eventually." The accused was not confronted 
with the information gleaned from the intercepted call. 
Under these circumstances the confession was not "the 
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fruit of the poisonous tree." "... there may be instances 
in which-despite warning of the right to remain silent 
and an absence of threats or coercion-a confession may 
be so intertwined with a previous illegal search and seizure, 
op a wiretapping operation, as to be inadmissible .•.. In 
the present case, however, the connection between the re­
sults of the monitoring scheme, on the one hand, and the 
confession, on the other, was infinitely more attenuated. 
The accused had long been under suspicion, and would 
ultimately have been interviewed by law enforcement 
agents regarding the obscene phone calls which had been 
the subject of complaint ..•• The accused was at no time 
confronted with the intercepted conversation, the contents 
and personnel of which were then wholly unknown to Jacks 
[the interrogator] himself. Ellwein did not seek to deny 
this assertion ... and did not himself testify that he was 
influenced in any remotest degree to confess by information 
connected with or growing out of wiretapping." 

(b) United State8 1J. De Leq, I) USCMA 148, 17 CMR 148 
(1954). When the accused testifies that he confessed 
merely in order to avoid being tried by £oreignauthorities 
such testimony" .•. clearly amounts to a denial by the 
accused that his confession was in any measure the product 
of the allegedly unlawful search and seizure. Under the 
circumstances, we are not disposed to indulge in specula­
tion concerning 'poisonous trees' and the fruits thereof, 
but will accept the accused's own view that the confession 
was in no way a result of the search." (At 163.) With 
respect to the issue of whether an illegal search can taint 
a subsequent confession "The Court voices no final holding 
in this respect. Among cases which would suggest that 
an illegal search may on occasion invalidate a subsequent 
confession are: [citing Federal cases] .••. " 

"Possibly the criterion is whether in a particular case 
the confession may be said t() have resulted from the evi­
dence unearthed by the illegal search. Furnishing the 
warning required by Article 31 might then constitute at 
least one circumstance indicating the interruption of a 
chain of causation." (At 162, n. 4.) 

(0) ACM 11930, Allen, 21 CMR 897, 901 (1956). When an 
illegal search of the accused's hotel room resulted in the 

, disoovery of the stolen items, his subsequent confession 
made "upon being confronted with the articles obtained 
by the unlawful search .•• was defiled with the same 
illegal taint and therefore inadmissible." 



(d) lJ.nited State8 '1!. Dutoher, 7 USCMA 439, 444, 22 CMR 229, 
234 (1956). The accused, who was suspected of larceny, 
was searched off the air base by his squadron commander 
and currency which matched the description of the missing 
money was found. Thirty minutes later the accused was 
confined and thirty minutes thereafter when interrogated, 
he confessed. " .•. in presentil\g his evidence defense 
counsel's major effort was directed to showing that only 
about an hour intervened between the search and the ac­
cused's interrogation .... The simple. explanation for his 
failure to do more is that he had no other evidence on the 
connection between the search. and the accused's confession. 
The accused himself did not testify as to the reasons which 
induced him to confess .••• On the other hand, the inves­
tigator who obtained the statement from the accused testi­
fied that the accused's statement was 'probably the easiest' 
he had ever procured from an accused in two and one-half 
years of investigative work. He said that after the accused 
had been advised of his rights under Article 31, he never 
'hesitated' or showed any reluctance whatsoever about pro­
viding a statement. It was also shown that while the ac­
cused's wallet containing the stolen money was on the Desk 
Sergeant's desk, it was never exhibited to the accused. 
Moreover, neither Major Russell nor any of the others in 
the group at the search was present in the room in which 
the accused was interrogated. At the conclusion of the 
testimony, the law officer specifically ruled that even if the 
search was illegal, it did not 'taint' the confession. In my 
opinion, the evidence supports the ruling." (Separate 
opinion of Quinn, C.J., in which Ferguson, J. concurs.) 

(e) CM 401337, Waller, 28 CMR 484, 491 (1959). Assuming 
that the accused's bloodstained pants, allegedly worn by 
him during the rape charged, were illegally seized, the fact 
that he 'saw the pants in his interrogator's hands at the 
outset of the interrogation does not neoe88arily make his 
subsequent confession inadmissible, despite his testimony 
that the sight of the clothing put him "in a shock of mind" 
such that he didn't realize what he was doing and that he 
"was frightened because of the charges." " ... the ac­
cused made his confession after being properly warned of 
his rights some two and a half hours after he first saw the 
clothing .... His confession was not the product of a 
sudden, . unexpected confrontation with illegally obtained, 

. overWhelming evidence of guilt •... We are convinced he 
confessed because of his fear of the consequences of his 
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act ani! his sense of guilt, and not because the investigator 
had possession of a particular piece of incriminating 
evidence." 

Note. A/l!rmea with the following remark: "Under the fact. 
of this case, there can be no doubt that any causal connection 
between the possession of the clothes and the confession is so remote 
that we agree with the statement of the board of review that the 
evidence in this case shows no more than that the accused con­
fessed because of his fear of the consequences of his act and his 
sen .. of guilt." (11 USOMA 295, 802, 29 OMR 111, 118 (1960». 

(f) ACM 16294, Ma'l'tm, 28 CMR 822 (1959). Assuming 
that a certain telephone call made by the accused had been 
unlawfully intercepted, it did not render his confession 
inadmissible since he was a suspect independently of the 
interception and,. even if his interrogator had mentioned 
the call to him, the nature of the intercepted conversation 
was not particularly incriminating. 

(2) lnvolwntarvy confe88ionrJ. 
(a) United State8 v. Alanw, 9 USCMA 533, 537, 26 CMR 

313, 317 (1958). Where an accused was convicted of sev­
eral offenses involVing the possession, sale and use of mari­
huana and the convening authority disapproved the find­
ings of guilty relating to the posseSsion offenses because 
the evidence thereof was obtained as the result of an illegal 
search, he erred in failing to consider whether the illegal 
search also tainted the accused's confession to the remain­
ing offenses. "Whether the results of the illegal rearch 
affectei! the voluntariness of the accused's later confession 
is a factual question which should have been, but apparent­
ly was not, considered by the convening authority." 

(b) United States v. Waller, 11USOMA 295, 301, 29 OMR 
111, 117 (1960). When the evidence shows that the ac­
cused was fully aware of his Article 31 rights and there is 
no indication of "extensive examination" or "any coercion, 
force, improper influence, or inducements," his testimony 

i that the sight of the bloodstained pants, allegedly worn by 
him during the rape charged, in the possession of his inter­
rogator some two and one-half hours prior to his confesslOll 
"shocked" him into confessing, raises no issue of voluntari­
ness. "To raise an issue on involuntariness there must be 
facts produced from which it could be inferred reasonably 
that the use of the illegally obtltined evidence caused the 
aCcused to be deprived of his right of free choice. It must 
in some way overcome his knowledge of his right to remain 
silent or it must be so closely connected with his confession 



that the statement is given when the accused did not po&­
sess the mental freedom to confess or deny pnrticipl}tion 
in the crime." 

d. Orirnes committed during unlawful sea1'ohes. The,exclusionary 
rule does not operate to prevent proof of It crime committed en~ireIY 
during or after an unlawful search when such crime is not related to 
the purpose of the search. For example, the fact thnt an entry int4 
a room might be unlawful would not allow the occupant to unlawfully 
kill the entrant and then have evidence of the killing excluded as being 
the product of the unlawful search. 

llluatmtive Case. 
United States v. !Jfomson, 10 USOMA 525, 528, 28 ,OMR 91,1)4 

(1959). The illegality of an entry into a hotel room which resulted ,in 
discovering the accused in the commission of an act of sodomy do,es 
not exclude evidence of his attempt, nt that time, to bribe the investi· 
gator not to report the incident. The faot that the bribea.ttempt would 
not have been committed but for the illegal search, does not mnlte et'i· 
dence of the attempt the fruit of the illegal ,search. Thee1Cclusionary 
l'ule is designed to present the Government, from profiting by th0 
wrongdoing of its agents.' This purpose is here served by excluding 
evidence of the sodomy and thus barring trial for that offense. ;How. 
ever, the protection " •.. against unreasonable searches cannot be et· 
tended to pardon an offender from subsequent separate and distinct 
crimes. There is no constitutional or statutory provision or policy 
reason which should deny to the Government the right to prov.e a Bep' 
arate offense when none of the evidence is illegally obtained. Here'tht) 
agent erred in going into the room, but he in no way learned of t~ 
bribery offense throl)gh his search. This crime came into existence 
solely through the'machinations of the accused, and all the agent did 
was listen. The GOVernment relied upon a testimonalutternnce which 
was neither induced by interrogations nor by incriminating -circum· 
,stances which influence persons to tell !III because they havebMn 
'caught in It criminal Mt. When placed in proper perspecth:e, this is 
not a CltBe where an accused admits or ,confesses to It erimll because 
agents of the Government can display illegally obtained ewidence and 
use it as a coercive mensure or scheme to obtain an incriminllting state­
ment.N either is it a situation where the illegally obtained evidence 
leads to other incriminating facts. On the contrary, this offense was 
non·existent at the time of the search, and it WM committed only be­
CltUse the ac()used sought to corrupt an .offioial who was in the per­
formance of his duties." (Per Latimer, J., who then held that ,the 
evidence was insufficient to show an attempted bribe,. F,erpson, :1 ... 
concurred on this later point and expressed no opinion Oll ,the "Ildmis· 
sibiIity" of the evidence; Quinn, O. J'., in dil!Sent, w.ou1d uphold the 
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conviction and, therefore, by necessary implication agrees that the 
evidence is admissible.) 

e. U 8ein 8tate courts. 
Mapp v. OMo,367 U.S. 643,6 L ed 2d 1081, 1089 (1961). The rules 

developed in the federal courts concerning the inadmissibility of evi­
dence obtained by illegal search and seizure must also be applied by the 
courts of the several states. "Today we once again examine'Wolf's 
[Wolf v. Colorado, 338 U.S. 25 (1949)] constitutional documentation 
of the right to privacy free from unreasonable state intrusion, and, 
after its dozen years on our books, are led by it to close the only court­
room door remaining open to evidence secured by official lawlessness 
in flagrant abuse of that basic right reserved to all persons, as a specific 
guarantee against that very same unlawful conduct. We hold that all 
evidence obtained by searches and seizures in violation of the Constitu­
tion is, by that same authority, inadmissible in II st.at.e court. Since 
the Fourth Amendment's right of privacy has been declared enforce­
able against the States, through the Due Process Clause of the Four­
teenth, it is enforceable against them by the same sanction of exclusion 
as is used against the Federal Government." 

9. Disposition of the issue at trial. a. General. In the. federal 
courts the issue of illegally obtained evidence normally is raised by way 
of a motion to suppress the evidence, or, in the case of physical objects 
of which the defendant claims the legal right to possession, by a mo­
tion to return the property. Military courts lack authority to grant 
such relief and, therefore, the issue is raised in cOllrts-martial by an 
objection to the admissibility of the evidence made at the time an at­
tempt is. made to introduce it. At such time, the defense.must be af­
forded the opportunity to show the circumstances under which the 
·evidence was obtained, either by cross-examining proseclltion wit­
nesses or by offering defense evidence on the issue. The accused may, 
Hhe so desires, himself testify on this limited issue. Furthermore, as 
in the case of confessions (see par. 00(3), ch. XII, supra), the defense 
has the. right to have the e';idence bearing on the issue presented and 
to have the law officer rule thereon at an out-of,court hearing. 

o. Waiver. The right to demand the exclusion of illegally obtained 
evidence can be waived by the accused. Such a waiver may be either 
explicit or it may be impliedfrolll the conduct of the accused and his 
counsel. 
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(1) Failure to object . .A failllre to invoke the exclusionary rule 
ordinarily wili be treated as a waiver thereof. 

IllM8trative Ca8e8. 
(a) UnitedState8 v. Dupree, 1 DSCMA665,668, 5 CMR 98, 

96(1'952). When the defense counsel's only objection to a 
proffered, alleged narcotic was directed to the lack of proof 



of the identity of the substance, the accused may not, for the 
first time, urge on appeal that the substance was the product 
of an illegal search. The failure to object at the trial is 
deemed a waiver of the illegal source of the evidence. "It 
will necessarily be impossible for this Court to decide 
whether a given search is unreasonable unless, at the trial, 
.there is placed in the record all the facts and .circumstances 
surrounding the search. Further, we are impressed by the 
fact that the rule of exclllsion is in no way based upon the 
unreliability of the evidence. We do not find here, there­
fore,a situation where failure totr.eat the matter on appeal 
might result in a conviction based upon untrustworthy 
evidence ..•. Finally, the. rule, through policy and his­
tory, is calculated to protect a personal right. If the ac­
cused person involved, represented and advised by qualified 
counsel, does not desire to assert that right at the trial, then 
we perceive small reason for allowing it t.o be raised 
through afterthought on appeal. ... We are.not here con­
cerned with rights of such an important and fundamental 
nature that a waiver is e.ither not effecti ve, or must be af­
firmatively and expressly shown ..•. The rule is. not made 
applicable to military law by the Uniform Code of Military 
Justice, supra, and does not appear to be mandatory under 
the Constitution ..... Viewing the rule of exclusion in its 
true character, therefore, we conclude that failure to raise 
the question by appropriate objection at trial is fatal to a 
consideratiou thereof on appeal. It is apparent that the 
Federal courts have adopted the same rule .... We recog­
nize that there .may conceivably be extreme circumstances 
under which it will be necessary for this Court to consider 
an issue of unlawful seareh, regardless of whether it was 
properly raised below. For example, if the evidence at the 
trial disclosed a flagrant and outrageous violation of t.he 
rule proscribing unreasonable searohes, then the exhibit 
should have been rejected by the law officer of hi. own mo­
tion. Thus, we would be required to review his failure to 
do so in oraer to avoid a substantial miscarriage of justice. 
Similarly, if the accused was represented by palpably in­
experienced counsel, and the facts necessary for determina­
tion of the issue fully appeared in the record, we might feel 
justified in permitting the question to be raised for the first 
time on appeal." .. 

(0) Un#ed 8tate8 ~'. Webb, 10 USCMA 422,424, 2'1: CMR 496, 
498 (1959). Three separate searches were conducted dur­
ing the investigation of the accused who was ultimately 



triedf()r five off~lIses. The first search produced evidence 
pertltining to specifications 3,4, 5; the other two searches 
wererelevllnt to specificat.ions 1 and 2. At the trial, de­
tense coul\sel raised a search and seizure issue only as to 
specifications 3, 4, and 5. His failure to contest the other 
searches at the trial is a waiver of the right to objeet 
thereto. "Considering the care with which defense coun­
sel framed his objection and his express limitation of the 
objection t() the evidence offered in support of specifica­
tions 3, 4, and 5, it is di/llcult to escape the conclusion that 
defense counsel believed tl)erc was no valid ground for 
exclusion of the evidence now challenged as inadmissible. 
Had there been an objection, the prosecution. could have 
developed further the factual basis for the authority to 
make the second and third searches. Under the circum­
stances, the accused waived his right to object to the search 
and seizure on the ground of lack of authority." (Per 
Quinll, C.J. Latimer, J., also finds a "clear waiver.") 

(2) U8e 01' erepZanationof evldenoe by defen8e. The accused 
cannot be heard to complain of error if the defense places 
the illegally obtained evidence before the court. Similarly, 
the improper use by the prosecution of such evidence can be 
waived by the defense thereafter electing to itself make use 
of the same evidence for defense pUlvoses. However, It 

waiver wiII not be fOllnd where the circlllnstances of the case 
are such as to indicnte that the improper reception of the 
evidence foroed the defense to come forward and attempt to 
make some explanation of it ill order 1'0 overcome inferences 
favorable to the prosecution to be drawn therefrom. 

lZlu.9trative. cases. 
(a) United 8tates v, lV aller, 11 USCMA 295, 29 CMR 111 

(1960), When the defense offel'" certain items in evidence 
ill order to impeach the testimony .of a prosecution witness, 
the accused may )lOt C'omplaill Oll appeal .that these items 
bad been uulawfuIly seized. 

(0) United States v. Se88io1l8, W USCMA 383, 388, 27 CMR 
457, 462 (1959). In a prosecution for check forgery, It 

pieooof paper c()ntaining the forged nllme written several 
times in the accused's handwriting and .found ill his home, 
was admitted hI ~vidence over a search and sei~ure objec­
tion. . Thereafter, the accused took .the stand and gave 
t~timc))ly which, lffielieved, gAve fin innocent but rather 
llillle explanation fOr his having malls this ,"ritillg. In 
vi~," oftfielniportance o·f this evidence to the prosecution's 



case,thiaOOllGaet doos not show 'In Intent by tMii!l'efEmseto 
waive the improper ruling by the iI,w officeron'fhe search 
and seiznre issue. This evidence "put the n9cllsed hi the 
position of 'explaining' that which never should have been 
before the court-martial. The necessary effect of this was 
to divert the court's thinking processes to the point where 
it was willing to conclude that whece thw i~ ~() much 
smoke, there must be fire." 

(0) United State8 v. Woodruff, 11 USCMA 268, 270, 29 CMR 
84, 86 (1960). In proving the larceny charg<ld the prose­
cution established, inter alia, that the stolen camera was 
found in the accused's valise at a milroad station. The 
defense attempted to establish an alibi and the accused did 
not testify. After the prosecutiou produced rebuttal wit­
nesses who placed the accused at the place of the t,heft, the 
defense counsel announced that the accused would testify 
"due to the evidence recently ... that came out here." 
The accused then denied any knowledge of the camera 
being in his bag. Assuming, that the search of the bag 
was unlawful, the board of review's belief that Se88ions 
(supra) " ••• demands that they reject licensed's testi­
mony as curative of any earlier error in the receipt of the 
items involved is not accurate. In that case, we were con­
fronted with a peculiar situation in which the erroneously 
received evidence required the accused either to testify or 
to 'entrust the correction of the error to the sometimes un­
tender mercies of reviewing anthorities.' ..• Such is not 
the case here. Accused at first elected to remain silent. 
When he was subsequently confronted with the adverse 
testimony of the rebuttal witnesses, to which no hint of 
inadmissibility attaches, Mcused's counsel expressly indi­
cated that, in view of tlmt evidence, accused desired to 
testify on the merits. Thus,he chose to fight out at the 
trial level the issue of his possession of the camems and the 
knife in the apparent hope of convincing the members of 
the court-martial that his control 'over these prosecut,ion 
exhibits was innocent:' ... In short,. he may not now be 
heard to complain that the court-martial considered against 
him the inferences to he dra wn from his own freely given 
testimony coucerningthe' fruits of the searChes." 

(3) Impeachment of adou,fJed's testimony. 
W dlderv. United State8, 347 U.S. 62 (1954).' In a nar­

coticSPl'osecution, when the accused elects to testify on his 
'own behalf and on dfreot Wamination testifies that he has 
neVer previously had nwrcotics in his possession, the govern-
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ment, for the purpose of attacking his credibility, may ques­
tion him over his counsel's. objection concerning a previous 
possession which was discovered through an unlawful search. 
The ellclusionary rule of evidence does not give the accused 
the right to lie with impunity and having himself raised the 
issue,. he cannot deny the prosecution the right to ellplore it. 

c. Deaiding the iS8ue. Whether the evidence has been illegally ob­
tained is an interlocutory matter to be decided by the law officer and 
not by the court. The prosecution has the burden of establishing 
either that the search or interception of a communication WItS not un­
lawful or, if it was, that the proffered evidence is not "the fruit of the 
poisonous tree." When the proffered evidence consists of a confession 
or admission of the accused it is possible for the evidenoo bearing on 
the causal connection between the confession and the illegal search and 
seiznre or wiretap to also raise an issue as to the voluntariness of the 
statement. (See par. 80(2), 8Upr'a.)· In such a situation, after the law 
officer makes his ruling under the fruit-of-the-poisonous-tree doctrine, 
the members of the court must pass upon the voluntlbriness of the 
confession. 

Ililltstrat-i-ve oa8es. 

3SS 

(1 ) United States v. Berry, 6 USCMA 609, 613, 20 CMR 325, 329 
(1956). The law officer erred in SUbmitting the issue of the 
legality of a search to the court. Furthermore, his instruc­
tions to the court that "it is incumbent upon the party alleg­
ing such illegality to establish such claim with the burden 
of proof" indicated that his initial ruling of admissibility 
may have been based upon an erroneous view of the law. 
"Here, the issue was one of d~termining the admissibility of 
evidence. That question is interlocutory in nature, and unless 
otherwise provided by law, its determination rests with the 
law officer .... ~o special rule of law applies in regard to 
the admission of evidence obtained as the result of a search. 
Consequently, the law officer's ruling in that regard is final. 
..• As a practical matter, perhaps a search may be presumed 
to be legal. Certainly, in the absence of objection or evidence 
as to the circumstances under which it was made, the results 
of the search are admissible .• ~ . Moreover, the basis of any 
presumption of legality of search is the broader principle that 
()fficers 9f the law ate presumed to act properly in the per­
formimce of their duties .... An accused, however, has a 
right to object to evidence obtained as the result' of a search. 
It then. becomes 'the duty of the m'ope,: offici!lls to justify 
the ac~i9n tak,en.' .••• If tAe just~lication i~.cons\lnt,.the Gov­
ernment mtlst. eStablish .it by 'clear and,PQsitive testimony.' " 



(2) United Stateg 'I). Elwem,6 USCMA25,81,19 CMR 151, 151 
(1955) • "We are a wn,re that there is substltntillJa1l.thority fQr 
the position that-onceillegal wiretapping has been· sh'(j.wn­
the Government labors under the burden of e;ltB:blishing that 
its evidence wall not the product of such all. activity, but 
insteOO hOO enjoyed all. independent source." 

d. Standing of the aCOWJed toooject. In the case of illegally ob­
tained evidence, as in the case of violations of Article 31,only the 
individual whose rights have been violated has standing to :raise the 
issue of such violation. Therefore, the accused cannot invoke the 
exclusionary rule of evidence unless he had some lawful interest in 
either the property searched or the items seized or was a party to the 
communication intercepted. However, in a joint trial, the improper 
reception of evidence unlawfully obtained from one accused may so 
prejudice his co-accused as to pennit the latter to also complain of the 
error. 

(1) SfJ'TM intere8t relJ.Uired. 
(a) United State8 '/I. HigginB,6 USCMA 308, 519, 20 CMR 24, 

35 (1955). The wife of the accused entered their apartment 
with the searching pn,rty and, during the ensuing searcil., 
placed the .handbag which she had carried. into thE! apart­
ment. on a table. The searchers examined the ·contents of 
the bag and seized a note written to il.er by the accused. 
Even if it he assumed that the seizure was unlawful, it 
violated only her rights and the accused cn,nnot complain 
thereof. "The mere fact of marital relationship does not 
.appear to grant toone spouse standing to complain of the 
use against him of property illegally seized from the other . 
. . . Clearly, too, the accused was uot the owner of the 
typewritten card for, as defense counsel contended strenu­
ously at the trial, it constituted a communication from him 
to his wife. While the concept of privilege may be said to 
surround a written interspousal communication, once re­
ceived by the addressee, it seems highly dubious that the 
sender yet retains a proprietary interest therein of such 
a nature as to enable him to complain of a seizure of the 
communications vehicle." 

(b) G07.48~irt '/I. United States, 316 U.S. 114 .(1942). The 
accused has rio standing to complain that. the. testimony of 
his co-conspirators was the result of an unlawful intercep­
tion of telephone calls made by them when he was not a 

. party to the intercepted conversations. The .right to object 
to evidence obtained in violation of the Communications 
Act exists only for the benefit of those persons whose right 

389 



390 

of privacy has been violated lind not for the benefit of 
third persons. 

(2) Nature of the required interest. Prior to the JOMs case, 
infra, it had been held in the federal courts that the defend­
ant could not raise a search and seizure objection unless he 
established some proprietary intel'est in either the premises 
searched or the item seized. The J one8 case modifies both 
aspects of this rule. In order to contest a search it is now 
l'equired only that he have been lawfully on the premises 
searched. Furthermore, in those cases where the prosecution 
itself alleges that he had possession of the item seized, it is 
not necessary for the defendant affirmatively to establish such 
possession in order to contest the seizure. The considerations 
mentioned in paragraph 60, 8upra, in conn~ction with the, 
El1clJlUJ case and the "silver-platter" doctrine, have equal ap­
plication here and indicate that the Jones case will also be 
followed in military law. The Ba8s case, infra, shows the 
approach taken by the Court of Military Appeals prior to 
Jones. 

Illu8trative casu. 
(a) United States v. Je/fers, 342 U.S. 48, 54 (1951). Even 

if the accused had no proprietary rights in the hotel room 
searched, his claim of ownership of the narcotics seized 
gave him standing to move to suppress their use as evidence 
against him. The contraband nature of the dmgs does not 
defeat his claim of ownership for this purpose. 

(0) JOne8V. Unite,dState8, 362 U.S. 258,4Led2d697 (1960). 
During the execution of a search warrant for narcotics, a 
policeman stationed outside the building saw defendant put 
his hand on an awning outside the window of the apart­
ment searched. Narcotics were found by the searchers in 
a bird's nest in the awning. Defendant's pretrial motion 
to suppress the narcotics because of alleged deficiencies 
in the warrant was denied solely on the ground that his 
status as a visitor in the apartment and the fact that he 
did not assert possession of the narcotics gave him no 
standing to complain of either the search or the seizure. 

Only a person. "aggrieved" by an unlawful search or 
seizure has standing to suppress evidence. "The restric­
tions upon searches and seizures were obviously designed 
for protection against official invasion of privacy and the 
security of property. l'hey are nO,t exclusionary provi­
sions IIgainst the admission of evidenoe. deemed inherently 
unreliable or prejudicial. The exclusion i, ; • is II means 



. for making effective the protection of privacy •••• Ordi. 
narily, then, it is entirely proper to require of one who 
seeks to challenge the legality of a search . . . that he 

. allege, and if the allegation be disputed that he establish, 
that he himself was the victim of an invasion of his pri­
yacy." (At 702.) However, it is basically unjust to hold 
that an individual can invoke the exclusionary rule in a 
case such as this only by admitting to an element of the 
offense charged. "... to hold that petitioner's failure to 
acknowledge interest in the narcotics 01' the premises pre­
vented his attack upon the search, would be to permit the 
Goyernment to have the advantage of contradictory posi­
tions as a basis for conviction. Petitioner's convicHon 
lIows from his possession of the narcotics at the time of the 
search. Yet the fruits of that search, upon which the con­
yiction depends, were admitted into evidence on the ground 
that petitioner did not have possession of the narcoHcs at 
that time. The prosecution here thus subjected the defend­
ant to the penalties meted out to one in lawless possession 
while refusing him the remedies designed for one in that 
situation. It is not consonant with the amenities, to put 
it mildly, of the administration of criminal justice to sanc­
tion such squarely contradictory assertion of power by the 
Government." (At 703, 704.) 

Independently of the foregoing, the fact that defend­
ant was present in the apaltment with the consent of 
its lawful tenant gives him standing to contest the validity 
of the search. Prior cases in the lower courts have at­
tempted to distinguish between varied highly legalistic 
concepts of interests in property in passing upOn this issue. 
"We are persuaded, however, that it is unnecessary and 
ill-advised to impart into the law surrounding t,he consti­
tutional right to be free from unreasonable searches and 
seizures subtle distinctions . . . whose validity is largely 
historical. . .. Distinctions such as those between 'lessee,' 
'licensee,' 'invitee' and 'guest.,' often only of gossamer 
stren~th, ought not t.o be determinative in. fashioning pro­
cedures ultimately referable to constitutional safeguards. 
..• No just interest of the Government in the effective 
and.rigorous enforcement of the criminal law will be ham­
pered by recognizing that anyone legitimately on premises 
where a search occurs may challenge its legality by way 
of a motion to suppress, when its fruits are proposed to 
be .used against him. This would of course not avail those 
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who, by virtue of their wrongful presence, cannot invoke 
the privacy of the premises searched." (At 705, 706.) 

(0) United States '11. Bass,8 USCMA 299, 302, 24 CMR 100, 
112 (1957). When CID agents entered a Japanese hotel 
room and found a packet of morphine at the accused's feet, 
even if it be assumed that the morphine and the results 
of an analysis of a sample of the accused's urine taken 
as a result of the "raid" were the products of an 
unlawful search, the failure of the accused to claim any 
property rights in the hotel room or in the packet of 
morphine denies him the right to exclude the evidence. 
"In our view the accused simply has no standing to com­
plain. The evidence abundantly shows that the accused 
had no property right in the goods seized or the premises 
searched, nor is any claimed by him. On the contrary, he 
disclaimed all property interest in the narcotics seized and 
by his own testimony acknowledged that he was staying at 
the 'R&R Center.' • .. There is no claim that the accused 
was either registered in the hotel room, paid the rent, or 
had given the Japanese girl money to do so. In the absence 
of a claim of some interest in the premises searched, or 
the property seized, the accused cannot urge the constitu­
tional protection against unreasonable seizures. The law is 
well settled that the guarantee of the Fourth Amendment 
to the Constitution is a personal right or privilege that can 
.0nJy be availed of by the owner or claimant of the prop­
erty subjected to unreasonable search and seizure." 

Note. This case was decided "r·lor to Jonel!. 

e. Joint Trials. Although a co-accused' eannot attack, at their 
joint trial, the legality of a seizure from the other accused, he never­
thelesshas standing to assert on appeal that evidence illegally seized 
from the other accused and improperly admitted at their joint trial 
over the other accused's· objection, improperly had a prejudical effect 
upon his own case. 

lllu8tmti'1le case. 
U1itted States '11.' SessuJns, 10 USCMA 383, 388, 27 CMR 457, 462 

(1050). "The Prejudice to the accused, Sessions, having been shown, 
we turn to a consideration of the effect of this error upon the CO-ac­
cused'iBrown ••. we are met with a Government contention .•. that 
Browll! has no standing to complain inasmuch ashe had·no propriety 
interest in the' 'premises searched. Hour .problem· turned solely on 
whether ,Brown could ,suppress the illegally seized exhibit, an un­
b~oll:enqha4l of, precedent would support the Government's position . 
• '" I\u~,;we ar,enotat all concerned with thatpr.oblem heve. Having 
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determined that the question evidence was improperly received, our 
inquiry is simply whether that error adversely affected the substantial 
rights of either or both of the accused. As we luwe seen, Sessions 
was prejlidiced. We further conclude that the effect upon Brown was 
equally noxious." 

10. Hypothetical problems. a. A milit.ary policeman on duty at 
the. entrance to o.n installation receives a telephone call from the MP 
Desk Sergeant ordering him to search all outgoiI\g cars for several 
hams the loss of which from a food warehouse have just been 
discovered. 

(1) The guttrd stops the accused's privately owned vehicle, ex­
amines the interior and orders the accused to open the trunk. 
In the trunk he finds a one pound candy box which he opens 
and finds therein a .45 calibre pistol. The accused is tried 
for la"ceny of the pistol. Is the weapon admissible over de­
fense objection that it is the product of an illegal search I 

(2) Thegunrd stops the car driven by the a.ccused's sister, a 
civilian having no connection with the army who has been 
visiting the accused. Over her vehement objection he 
searches the car, including the trunk which she opens only 
when he threntens to break into it otherwise, and finds two 
of the stolen hams. Are the hams admissible at the accused's 
trial for larceny thereof over n search and seizure dbjectionl 

o. The accnsed is taken into custody by a military police town 
patrol for being drunk and disorderly. When he is searched at the 
MP statIon prior to being booked; there is found in his pocket an 
unmailed letter to his wife wherein he boasts of having "knocked 
down" certain sums of money in connection with his off-duty job as 
bartender at the officer's open mess. Is this letter admissible over a 
search and seizure objection at his subsequent trial I 

o •. When' the prosecution offers certain exhibits the defense raises 
a search and seizure objection and requests an out-of-court hearing 
tllereon. At this hearing, when the prosecution seeks to prove that the 
accused consented to the search, the defense establishes that the ac­
cused was so intoxicated that he did not understand the Article 31 
warning given to him before his consent. was requested. How should 
the law .officer rule! 

d. A command directive of Fort Biank requires the gate guards 
to .search approximately 5 %of all cars entering or leaving the post in 
·the· hours of darkness. 'Because of this directive and for no other. 
reason, theaecused's car'is searched .and a large quantity of obscene 
photographs found in the glove compartment. At ·the subSequent 
ttiltl of 'the accused the defense objects that there is no showing that, 
theseatch was. based upon probable cause. How should the law officer 
rule !. 
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e. The accueed who is suspected of being an active homoeexual altd 
is under surveillance by military investigators is followed by thernto 
an off.post motel where he and another soldier register in a cabin with 
twin beds. The agents watch through the window of the cabin, the 
shade of which is up, and watch the soldiers disrobe and retire to 
their respective beds. The agents continue to listen at the· window 
and, after hearing certain conversations which lead them to believe 
that the two soldiers are now in the same bed, turn a flashlight into 
the room where they see the suspects engaged in an act of sodomy. 
How much of the foregoing is admissible against the accused over 
a eearch and seizure <Jbjection i 

f. The accused officer was suspected of having stolen a large sum 
of money. Pursuant to authorization of his commanding officer, his 
on-post. bachelor quarters were searched and the investigators found 
several money order stubs indicating that on the day after the theft 
the accueed had purchased money orders in an amount slightly less 
than that stolen. The defense maintains that these stube constitute 
mere evidence of the offense and were not subject to lawful seizure. 
How should the law officer rule i 

g. While a CID agent is taking a shower in a military police sta­
tion, his wallet is taken from his clothing. He notifies another agent, 
his cloee personal friend, of the loss and also reports it to his superiol·. 
His friend becomes suspicious of a certain military policeman, picks 
the lock of the suspect's wall locker and finds the missing wallet 
therein. At the trial the searcher testifies that he did so in order to 
try to recover the money for his friend. Was the search lawful i Is 
the wallet admissible i 

h. W has informed the authorities that A has offered to sell him 
narcotics. Subsequently, on instructions from the authorities, W tells 
A to telephone him at his, W's, place of duty when he is ready to 
make a sale. An agent is on hand in the office by prearrllllgement to 
listen in on an extension when A phones. A phones but does so on 
a line without an extension. W tells him that he can't talk on that 
phone and to clIll him back in 15 minutes on the other line. When 
A does so, the agent listens in on an existing extension. Can the 
",g~nt testify as to the conversation over the defense's invocation of 
the Communications Act! 

i. As the accused returns to his off·post quarters in the United 
States after being interrogated by the CID as a murder suspect, 
he sees, an individual believed by him to be a CID agent slipping 
out of the front door. He then discovers that a gun which he had 
hiddell on the premises is missing. Upon thinking it over, he comes 
to the cOllclusion that since the agents have the gun he might as well 
confess. H~ retu\'ns to .the CID office and aslls to see his interrogator. 
On the latter's desk he sees a gun resembling the one which IS missing 
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from his quarters. He telIs the agent he' wishes to make a statement, 
gesturing toward the gun and saying, "I guess you've got me now 
anyhow." After being warned of his rights he executes a full ~()n­
feaMon. At the trial the accused testifies to the matters set forth 
above und t,he defense establishes that a CiD agent did in filet make 
an unlawful search of the !\.Ccused's quarters and seize the gun, and 
that the gun seized Was the one which the accused saw on the desk. 
Is the confession inadmissible over proper objection as being the 
product of an unlawful search I 

j.When the alleged murder weapon is offered in evidence, the 
defense raises a search and seizure objection. At a closed hearing, 
the prosecution establishes that the gun' was found by Captain X 
,at 1500 hours in a dresser drawer in the IICcused's on-post quarters 
pursuant to a search directed by the post commander. The lICeused 
,then testifies that he was in the house in the attic at 1300 hourS on 
thut" same day and saw a military policeman enter t.he hOUSll through 
,an open window and search the house; that theMP round the gun 
in the dresser and then left the house,. leaving the gun where he 
'round it. Further inquiry shows thllt the search by the MP was 
,ple!\dy illegal and thllt the commanding officer ordered Captain X 
to make the search solely because of the report of the MP. . The corn­
,mandi)lg officer then. testifies tht immediately after he had given 
OaptainX the order he received a telephone call from the accused's 
di,sgruutled mistress telling him that the murder weapon was in the 
.d~esser J rawer. 

(1) Is the gc\ll admissible in evidence ~ 
(2) l\fay evidence of the accused's testimony at the closed haar­

ing be used: (a) to rebut defense evidence showing that the 
accused was not on the PQston the day or the search i (b) 
to rebut the accused's testimony in open court to. the sarne 
effect I 
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CHAPTER XXXIII 

COMPETENCY OF WITNESSES 

Reference. Par. 148, MeM. 

1. General. In order to be competent to testify as a witness, it 
is l1ecessaryonly that the prospective witlless understand the moral 
necessity of telling the truth and have the mental capacity to have 
accurately observed the matters at issue and to accurately recollect 
and describe them. This general competency is always presumed in 
the cfiSe of a witness who is fourteen 01' more years of age. Where 
such competency is denied the burden is upon the party claiming 
incapaCity to prove its existence. Other than lack of mental or moral 
capacity there is no condition or status which operates to render a 
witness incompetent. 

2. Children. a. General. Although there is no presumption that 
awithess under the age of fourteen is competent, there is no coun­
tdrvailing presumption of incompetency; The competency of such 
children is not dependent upon their age but upon the fact of whether 
they have the necessary mental and moral capacity. The law officer, 
who· is the final judge of competency, may, if he so desires, conduct 
preliminal'Y questioning of the prospective child witness to determine 
competency or, in his sound discretion, he may determine this issue 
from the demeanor of the witness while testifying and the subetance of 
the testimony given. 

b. lll!u8tratVve cases. 
(1) BeaWloleil v. United Sta.tes, 107 F. 2d (1939). The testi­

mony of a prospective witness, the six year old victim of an 
indecent assault, that although she did not believe in the devil 
01' punishment after death slle did believe that a person who 
tells untruths will be punislled is sufficient to support the trial 
judge's determination in favor of competency. 

(2) United States 1). Blozes, 1 USCMA47, 54, 1 CMR 47, 54 
(1951). The fact that a thirteen year old Korean rape victim 
disclaims any religious beliefs whatsoever does not make her 
incompetent where she admits to knowing the difference be­
tween truth and falsehood and "affirms" that she wiII tell 
the truth. There is no rule of military law which requires 
It witness to meet any religious standards. Furthermore, 


